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9  78.    General  laws;  uniform  operation 

4,9  L    Judicial  power 

9  8.    Common  pleas  districts 

4.   Jurisdiction  of  common  pleas 

16.    Power  to  change  districts 

T,  9 12.    Apprrtlooment  for  Judicial  pur- 
poses   

18L9L   Conferring  corporate  power  by 
special  legislation 

Statutes. 

1818,  Fell.  28.    Mode  of  trying  criminals 

1878,  Apr.  12  (70  Laws,  p.  126).  Municipal  code. . 

1881.   Joint  stock  companies 

1808,  Apr.  18.  Annexation  of  territory  to  mu- 
nicipalities  

Apr.  9L  Annexation  of  territory  to  mu- 
nicipalities  

Retised  Statutes, 

9  B86i   Dal7  of  court  to  fix  number  of  Justices 

of  peace 

99  888-887.    Control  of  court  of  commissioners 

to  fix  county  seat 

Duty  of  court  to  appoint  examiners  of 

commissioner^  report 

Duty  of  court  to  appoint  examlncra  of 

treasurer's  report 

PasNige  of  ordinances 

Assessment  for  improvements 

Special  asMSsments 

Apportioning  assessments 

2060a,  L    Duty  of  court  to  appoint  cJty  hall 

trustees 

Duty  of  court  to  appoint  tax  com- 

mlKloners 

Blection  of  school  employe 

Bules  for  government  of  sctiool  dis- 
trict boards 

Duty  of  court  to  appoint  directors  of 

universities 

Duty  of  court  to  grant  licenses... 
4268^.   Duty  of  court  to  grant  auctioneers* 
licenses 
Review  of  habeas'  o6n>u8'prooeediiigs 

Stay  of  execution 

Trial  of  person  in  prison 

Second  conviction  of  Imprisoned  per- 
son  

Venue  in  crimlnsl  cases 

Effect  of  escape  from  imprisonment.. 
Duty  of  court  to  appoint  trustees  of 

sinking  fund 

7018-87.   Dutv  of  court  to  appoint  trua* 
tees  of  children's  homes 


868- 


688 
801 

886 


748 


748 
686 
74fr 
8B& 


9  017. 

UXL 

1804. 
286L 

mewiJlwm 

2en. 


ggae 

4008. 


9  ffrSL 
8726. 
7284. 
7838. 

7268. 
7826. 
7716. 


r48- 

688 
630 

670 

T38 
738- 


748 

748 

748 

74ft 

589 
S30 
630 

748 

749 
80> 

80^ 

748 
748 

748 
283 
288 
282 
202 
292 
686 
201 

748 

748 


9  004. 


Code  Off  Civil  Procedure. 
Habeas  corpus 


PennsylTaaia. 

Constitution,  1873, 
Art 4, 98.    Pardons 

Duke  of  Yorh^s  Laws. 
P.  100,  art  8.   Appearance  In  court 

Statutes. 

1688,  March  lO^hap.  88.    Default  Judgments. . 

1710  (Duke  of  Yorke*s  Laws,  p.  837).  Default 
Judgments 

1716  (Duke  of  YorkB*8  Laws,  p.  887).  Default 
Judfirments 

1718,  May  81  a  Smith,  Laws,  118).  For  advance- 
ment of  Justloa •• M. 


678 


238 


CiTATIOHI. 


USA-A,  Much  m  a  IML  Law*.  SS;  1  Ontth, 
iMWM^IHi.  DeCBaltJndfiDeDt 

VM  (t  tetth,  Lawb.  p.  mu     Beitriotii] 
dlen 

11ll«6ept.23'8DAlLl4iw«.I15).    Outtet 
9lBb.6fPab.LBWB.8Q).   Peddlliiff 


m,  June  13.  I  8i  (Pub.  Lbwb.  678).   Default 

JudirmentB 

IffiQ.  March  HI  (Pub.  Iawb.  147).    Outlawry — 
18B&,  March  21 'PubLLawB.  466).    Water  depart- 
ment of  Beadioir •—• • 

1174.   Joint  stock  oompaulea 

May  28^  Pub.  Laws,  230).    Municipal  oor- 

poratlonB 

June&   Partnership  asMMSlatloDS 

UQH   Rlffht  of  ictteet  raflwaiB  to  chance  mo- 

Qve  power 

16081  Maj.   Usrht  of  'street  raflways  to  use 

other  than  animal  power 

4808,  Maj  14  (Pub.  Laws,  211  >.   General  corpo- 
ration law  

May  23  (Pub.  Laws,  277).   Municipal  oor- 

poratkms 

MM,  June  10  (Pubw  Laws,  419).    Elections — .. 

Baolutumi. 

WKK  Mardi  SSOPubi  Iawb  1828-80,  p.  408).  O6111- 
mlsslonen  to  revise  civfl  oode.. 

Purdan'M  Digett. 

F.89Bb    Poweis  of  corporations .^.... 

Continuation  of  corporations 


839 


907 
187 


884 


684 
684 


Sontli  Caroliiuu 

Statvtes. 


1880  <6  Stat  at  Ii.  p.  408).    Usury . 
18n  <16  Stat,  at  L.  p.  tfS).    Usury. 


General  SUauUa,  1889. 
8IML   Uaory 

Tennessee. 

1886,  ehap.  66.   Telephone  lines. 

1887,  chap.  66.  Blectric  motive  power  for  street 

railways 

1888,  chap.  40.  Blectric  motive  power  for  street 

railways ^. 

Viri^iiila. 

Constitution. 

Art.  1«  f  L   Rlffhts  of  one  accused  of  crime. 
6,114. 


671 
871 


671 


287 
238 


Compensation  for  property. 
StatvU$. 


UTBb   Joint  stock  companies 

1868-84,  p.  9L    Charter  of  Boanoke 

1808-04,  p.  48.   Cklmlnal  trials  by  Justioes 

Code,  1887. 

6  40QL   Disohanre  of  prisoner  for  want  of  In- 
dictment  

AOOu   Criminal  trials  by  lustloes 

4107.   Criminal  trials  by  Justtoeo -.  ...». 

47  L.a.A. 


670 
668 


870 
868 

677 


678 
677 
677 


•  4106.   CMmlnal  trials  by  justloeB 6BT 

Vermmt. 


Bevieed  Lam,  2880. 

I5316l   Prudential  oommlttees  of  sohool  dis- 
tricts        __- .... -. 

8eL    Warnings  for  scdiool  district  meetings  G80 

OTSL    New  action  after  abatement  of  writ..  588 

1072L    Trustee  process 511 

VOflZ.   Who  may  be  summoned  as  trusteeB — .  Ul 


Art.6.l6L    To 


ContHiutum, 
to  pardon . 

Statutes. 


887 


16SB,May28L    Railroad  companies..-. 878 

18n.    •  us.   Beorganintion  of  oorporations   874 

Pritate  and  Local  Laws. 

188S,  ohap.  28.   Stockholders*  meeting  of  Mil- 
waukee ft  Minnesota  R.  Co. . .    870 


Bevised  Statutes. 


•  1784. 


2728. 


Bzistence  of  corporation  after  disso- 
lution     878 

1788L    Beorganimtion  of  dissolved  oorpora- 

tion 874 

1788.   IHasolution  of  corporation  txf  resolu- 
tion     878 

1041a-/.  Insuranoe  companies 808 

2830L    Service  on  concealed  defendant 373 

Attachment 861 

Judgment  determining  rights  of  par- 
ties on  same  side  as  between  them- 
selves     775 

Provision  for  creditors  of  party  to  par- 
tition suit 778 

Trial  of  right  of  creditor  of  paity  to 

partition  proceeding 778 

Sequestration  of  property  of  insolvent 

corporation 

Power  to  inquire  Into  legaUty  of  Judg- 
ment on  habeas  corpus 786 

464L    Beoeiving  deposlis  In  Innolrcnt  bank    787 

Banhom  dt  Berryman*9  Annotated  Statutes. 

M 1506-18.  Conditions  upon  which  forefgn  in- 
surance companies  may  do  busi- 
ness      697 


8128. 
8128. 
8818. 


Wyoming* 

Constitution. 

Art.4,fiL   Executive  power 47 

6,4  8.   Jurisdiction  in  mandamus 40 


1890-81,  ohap.  60, 1  1. 
chap.  80, 6 17. 

8^6  a. 


Statutes. 

Power  to  Oil  vacancy  In 
office  of  llsh  commis- 
sioner.......  .....     47 

Power  to  determine 
when  vacancy  exists. .     47 

Authentication  of  docu- 
m^ts  of  secretary  of 
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BANOVER    NATIONAL   BANK   of    the 

City  of  New  York,  Appt., 

«. 

Barah  F.  BLAKE,  Respt. 

a42N.Y.404.) 

▲  eompo«ition  with  creditors  is  not 
made  entirely  void  bo  as  to  defeat  a  recov- 
ery oD  ootes  glveD  in  furtberance  thereof  merelj 
because  of  a  secret  agreement  glFinflr  to  that 
creditor  a  preference  by  way  of  security  for 
•other  notea  given  him  under  the  composition. 

(June  fi,  laOi.) 

APPEAL  bj  plaintiff  from  a  Judgement  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  afSfmin;  a  Judgment  of  the 
New  York  Circuit  in  favor  of  defendant  in  an 


action  brought  to  enforce  her  alleged  liability 
as  surety  upon  a  promiaaory  note  which 
formed  part  of  an  agreement  of  composition 
with  creditors  of  an  insolYeut    RetenedL 

Statement  by  Orayt  <7. : 

The  action  la  brought  by  the  payee  of  a 
promissory  note  against  the  indorser.  The. 
facta  were  not  in  dispute,  and  were  stated  by 
tlie  general  term  as  follows :  Frederix:k  D. 
Blake  and  Charles  Waterman  were  partners 
engaged  in  the  dry-goods  business  under  the 
firm  name  of  F.  D.  Blake  A  Co.  They  were 
indebted  to  varioua  creditors,  including  the 
plaintiff,  and  becoming  inaolvent,  executed 
a  general  assignment  of  all  their  property  to 
James  H.  Thorp  on  the  84th  day  of  April, 
1888.  On  the  4th  of  June,  1888,  the  credit- 
ors of  F.  D.  Blake  A  Co.  signed  a  composi- 


HoTM.—Effect  cf  gIvUig  one  oreditor  a  teoret  od- 
ffoniaoe  in  a  composition. 

1.  KfeeiomtheoompotiUiinn. 

n.  ^ecfon  on  orioinal  claims, 
UL  Contracts  to  inAuce  assont  to  a  composition, 
IV.  Action  for  talanee. 

y.  Reservation  of  part  of  ths  original  elatm  from 
the  composition, 

TL  lAabOity  of  creditor  on  dbtaining  a  frawlu- 

Untpreftrenee, 
Vn.  OompotitionnoiociMraL 

1.  ESffeH  on  the  eomfXMlMon. 

In  the  case  of  Hanoybb  Nat.  Bakk  t.  Bi«akb 
tbe  composition  agreement  was  for  40  per  cent  pay- 
able by  notes  for  10  per  cent  each,  tbe  Uut  two  of  the 
f oar  notes  to  be  indorsed  by  B.,  but  the  plalntiif  in 
this  case,  without  the  knowledge  of  the  other  cred- 
itors, obtained  an  indorsement  by  B.  on  the>lf«(  two 
also  of  his  notes.  The  action  was  brought  upon  the 
third  note  properly  indorsed,  as  the  composition 
agreement  provided,  and  it  was  claimed  that  the 
<]emand  of  security  on  the  first  two  notes  as  an  ad- 
vantage over  other  creditors  vitiated  the  compoei- 
tioD,  to  the  extent  of  preventing  a  recovery  on 
tfa«  note  sued  on,  which  was  executed  under  the 
-composition  an4  not  itself  connected  with  the 
secret  preference.  But  the  court  of  appeals,  re- 
vening  the  lower  court,  held  that  while  it  did  not 
appear  what  had  become  of  the  earlier  notes,  the 
fraud  in  obtaining  such  security  did  not  alfect  the 
'Composition  notes  and  allowed  a  recovery  thereon. 

As  to  the  question  of  the  effect  on  the  composi- 
tion and  dividend  notes  the  case  of  Havovbb  Nat. 
Babk  v.  «y-Ag»  is  probably  the  first  case  which 
dlaonsses  Qie  subject  Uioroughiy  and  distinguishes 
the  decisions  which  heretofore  have  been  regarded 
as  vitiating  composition  notes. .  There  is  some  con- 
fliot  on  this  queetion  and  some  cases  and  dicta  on 
the  contrary  .doctrina    It  will  be  seen  from  the 
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oases  given  below  that  there  axe  not  many  which 
are  decided  squarely  upon  the  question  of  the 
direct  validity  of  composition  notes  but  rather 
turn  on  the  validity  of  preferential  security  or  In- 
dorsement. 

The  distinguishing  feature  in  each  case  la  ffiven 
below,  from  which  it  will  be  seen  that  there  are  but 
few  cases  in  which  the  question  of  validity  of 
composition  notes  Is  directly  involved. 

A  creditor  cannot  recover  dividends,  where  such 
oreditor  paid  the  assignee  a  bonus  to  procure  him 
to  Join  in  the  release,  as  the  whole  should  be  foxw 
felted.    Frost  V.  Gage,  S  Allen,  600. 

Following  the  decision  of  the  lower  court 
which  was  afterwards  reversed  in  the  above  case 
of  Hanovkb  Nat.  Bank  v.  Bi«An  it  was  held  In 
Bradley  &  C.  Go.  v.  Lally,  8  Misc.  285.  that  a  creditor 
taking  three  composition  notes  and  an  additional 
note  as  an  inducement  to  enter  in  the  composition* 
and  suing  on  two  composition  notes  and  the  last 
note  given  to  induce  him  to  Join,  cannot  recover 
as  all  the  cotes  are  void. 

And  in  Gourley  v.  Tyler  <Tex.)  Feb.  14, 1891,  It 
was  said  that  a  preference  in  a  composition  ren- 
ders the  whole  void,  but  the  question  involved  in 
that  case  was  respecting  a  contract  to  consent  to  a 
deed  of  assignment. 

In  Crandall  v.  Oochran,  ir^fra,  the  question  as  to 
whether  a  fraudulent  preference  of  a  creditor 
would  bar  him  from  recovering  any  dividends  is 
not  decided. 

Where  the  oreditor  Insisted  that  the  debtor 
should  indorse  a  bill  drawn  by  the  debtors  and  ac- 
cepted by  another  as  an  Inducement  to  enter  into 
a  composition,  and  then  sued  upon  the  composi- 
tion notes,  he  was  denied  a  recovery  on  the  ground 
of  fraud.  It  was  contended  that  he  might  nego- 
tiate the  blU  and  recover  on  that  also,  but  the 
court  only  decided  that  the  composition  was  void. 
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tion  agreement  by  which  they  agreed  to  take 
40  per  cent  of  their  respective  claime.  to  be 
paid  by  four  notes,  made  by  the  members  of 
the  firm,  each  for  10  per  cent  of  the  claim ; 
two  payable  in  six  and  twelve  months,  and 
two  in  eighteen  and  twenty-four  months, — 
the  latter  two  indorsed  bv  Sarah  F.  Blake. 
The  Hanover  Bank,  desiring  to  have  the  se- 
curity of  Mrs.  Blake  upon  all  the  notes,  asked 
that  she  indorse  the  first  two  as  well  as  the 
last  two,  which  she  did.  This  was  not  known 
to  the  other  creditors,  and  was  a  security  aJ- 
ditional  to  that  provided  by  the  terms  of  the 
composition  agreement.  The  note  in  suit  is 
the  third  of  the  series,  payable  in  18  months, 
and  properly  indorsed  oy  Mrs.  Blake,  in  ac- 
cordance with  the  composition  agreement. 
At  the  trial  both  parties  moved  for  judgment, 
which  the  court  directed  for  the  defendant. 
At  the  general  term  that  judgment  was  af- 
firmed, and  the  plaintiff  has  again  appealed 
to  this  court. 

Messrs.  Moore  Sb  Wallace,  for  appellant: 

The  secret  agreement  rendered  void  the  in- 
dorsement by  Mrs.  Blake  on  the  first  two  notes, 
that  being  a  security  additional  to  the  terms  of 
the  composition  agreement,  but  under  the  facts 
in  this  case,  the  composition  agreement  is  still 
binding  upon  the  parties  to  this  action,  and  the 
notes  given  in  accordance  therewith  are  en- 
force  able 

White  V.  Kuniz,  170  N.  Y.  618;  BreiA  v. 
CoU,  4  Sandf.  79. 

It  is  not  disputed  that  Mrs.  Blake's  indorse- 
ment on  the  first  two  notes,  made  in  pursuance 


of  the  secret  agreement,  was  void  and  inoper- 
ative. 

Rttssell  v.  Rogers,  10  Wend.  473, 25  Am.  Dec. 
674;  Fellows  v.  8Cef)ens,  24  Wend.  294;  Watte  v. 
Harper,  2  Johns.  286;  Payne  v.  Eden,  3  Caf. 
218;  Teamans  y.  Chntterton,  9  Johns.  295,  $ 
Am.  Dec.  277;  WMoin  v.  Bwih,  12  Johnp.  306,. 
7  Am.  Dec.  824;  Tuxbury  v.  MiUer,  19  JohniL 
811;  Van  Brunt  v.  Van  Brunt,  8  Edw.  Ch.  14,. 
6  L.  ed.  658;  THnneo  v.  Biggins,  12  Abb.  Pr. 
884;  CarroU  v.  Shields,  4  E.  D.  Smith,  466; 
Townsendv.  KetJteU,  22  How.  Pr.  164;  OilmouT 
V.  Thomps&ii,  49  How.  Pr.  198;  Hughes  v.  Aiex- 
ander,  5  Dner,  488;  Williams  ▼.  CarrivgUm,  % 
Hilt.  516;  Beach  v.  OUendorf,  Id.  41;  Eldridffe  v. 
Strem,  2  Jones  &  S.  491;  CrandaU  v.  Cocfiran^ 
3  Tliomp.  &  C.  208;  WiUiamsY.  Sehreiber,  14 
Hun,  88;  iMicrenee  v.  Clark,  86  N.  T.  128;. 
Bliss  V.  MatUson,  46  N.  Y.  2;8;  Harloe  v.  Fos- 
ter, 68  N.  Y.  886;  Baxters.  Bell,  86  N.  Y.  195; 
Chemical  Nat,  Bank  v.  Kohner,  86  N.  Y.  189; 
OokUnbergh  v.  Hoffman,  68  K  Y.  322;  Blair 
V.  Wait,  Id.  118;  Almon  v.  Hamilton,  100  N. 
Y.  627;  Bean  v.  Amsinek,  10  Blatchf.  361. 

Equality,  the  creditor's  right,  being  enforced,, 
there  is  no  equity  appealing  to  the  court  to  en- 
able the  debtor  to  escape  the  pavment  of  hi» 
entire  obligation.  The  action  oi  the  plain tifT 
may  invalidate  the  composition  at  the  option 
of  the  innocent  creditors,  but  carries  no  such 
penalty,  with  it  as  the  extingmshment  of  all 
the  plaintiff's  rights. 

Mr.  C.  Bainbridc^e  Smith*  for  respond- 
ent: 

Where  a  debtor  in  embarrassed  circum- 
stances enters  into  an  agreement  with  his  cred> 


Howden  v.  Haiffh,  1  Ad.  &  BL 1088,  8  Ferry  &  D. 
ML 

A  creditor  who  siirned  a  composition  taking' bills 
for  the  balance  as  an  induoement  for  such  compo- 
■ItiOD  deed,  which  deed  was  not  to  be  eifectual  un- 
less the  composition  bills  were  delivered  on  a  cer- 
tain day,  has  no  claim  against  the  bankrupt  suflS- 
dent  to  suppoitsuinff  out  a  flat  of  bankruptcy 
against  the  debtor,  as  he  has  released  bis  claim  and 
oeased  to  be  a  creditor  for  any  sum  whatever,  and 
is  not  a  creditor  for  the  oriflrinal  amount,  for  he 
released  that  demand,  nor  for  the  composition 
amount  because  no  riffht  accrued  under  a  fraudu- 
lent deed  in  favor  of  a  fraudulent  concocter.  Re 
Gross,  in  note  to  4  De  G.  &  S.  864. 

And  where  a  creditor  signed  a  composition  for 
ten  shillings  on  a  pound,  and  was  paid  the  other 
ten  shillings  on  a  fraudulent  agreement  with  the 
debtor's  brother,  who  paid  him  in  coal,  he  could 
not  recover  on  the  composition  note,  as  the  court 
said  the  creditor  has  bad  his  ten  shillings,  and  can- 
not have  it  again.  Knight  v.  Hunt,  6  BIng.  482,  8 
Moore  &  P.  18. 

A  creditor  cannot  recover  on  an  indorsement  in 
composition  notes  where  such  Indorsement  was 
obtained  as  an  inducement  to  sign,  giving  him  a 
secret  fraudulent  preference  over  other  creditors. 
Pinoeo  v.  Higgins,  12  Abb.  Pr.  334. 

A  creditor  in  an  action  upon  an  indorsement  on 
a  composition  note  could  not  recover  thereon, 
where  he  had  taken  a  note  In  addition  to  the  com- 
position in  fraud  of  other  creditors  and  inflated  his 
claim  also  in  the  composition,  the  court  saying 
that  such  fraud  renders  the  whole  composition 
note  and  the  notes  so  taken  for  the  excess  void 
also:  but  this  last  statement  was  not  necessary  to 
the  question  Involved.  Doughty  v.  Savage,  28 
Conn.  146. 

A  creditor  receiving  a  guaranty  for  advancing 
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money  for  a  oompoeition,  and  securing  himself  by 
fraudulent  contract  outside  of  the  oompositioi> 
should  lose  ail  benefit  of  the  guaranty,  and  the- 
same  was  set  aside  at  the  instance  of  another  credl. 
tor.    Pendlebury  v.  Walker,  4  Younge  &  C.  484. 

A  creditor  who  receives  a  guaranty  in  compofd- 
tion  notes,  where  he  has  a  secret  bargain  to  b» 
paid  in  full,  should  lose  the  guaranty  in  the  com- 
position, and  the  court  safd  that  what  such  credit 
tor  was  to  receive  in  the  composition  might  be> 
forfeited  at  the  instance  of  other  creditors,  anct 
that  his  whole  debt  might  be  forfeited,  and  held 
that  as  the  debtor  though  jmrticeps  fraudis  wooid. 
be  relieved,  tho  guarantor  would  t)e  also  relieved. 
Clarke  v.  Ritchoy,  11  Grant,  Ch.  (U.  C.)  499. 

And  in  Stern  burg  v.  Bowman,  103  Mass.  S25,  it  wa» 
held  that  notes  given  to  a  creditor  in  excess  of  his 
claims  so  as  to  enlarge  the  sum  in  the  composition^ 
are  void.  The  case  does  not  shqw  whether  they 
were  excessive  dividend  notes  sued  upon,  or  notee* 
in  excess  of  dividend. 

Where  a  debtor  made  a  composition  and  failed 
to  pay  at  the  precise  time  and  the  debtor  brouirht 
a  bill  for  specific  performance  and  itwasshowD 
that  some  of  the  creditora  had  entered  into  th» 
composition  under  a  fraudulent  arrangement  for 
prfeerence,  the  plaintitT  could  not  obtain  any  re> 
lief  or  any  decree  of  specific  performance  and  tbe- 
bill  was  dismissed.     Child  v.  Danbridge, 2  Vern.  7]» 

But  in  Feize  v.  Randall,  1  Esp.  224, 6  T.  B.  140, 
where  a  creditor  obtained  security  in  his  composi- 
tion note  differing  from  other  creditors,  it  was  held 
that  this  did  not  avoid  tbe  note,  and  that  recovery 
could  be  had  thereon.  It  was  said  tliat  security 
only  for  an  overplus  in  a  composition  is  void,  but 
not  for  the  composition  itself  as  it  did  not  impose  a 
greater  burden  on  the  creditor,  but  this  case  wa» 
subsequently  overruled  in  Leicester  v.  Rose*  aB<ft 
Ex  parte  Sadler  and  Jackson,  infrcu 
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Iton  to  pftj  tbem  a  eomposition  upon  their 
claims,  anj  private  agreement  between  such 
debtor  and  one  of  the  creditors,  who  professes 
to  Join  in  the  general  arrangement,  that  the 
former  or  a  thud  party  for  him,  shall  pay  a 
fortber  snm  of  money,  or  give  a  better  or  far- 
ther  security  than  sucb  as  Ib  provided  for  the 
other  creditors,  Is  void  as  a  fraud  on  them. 
Accordingly,  if  one  creditor  does  make  such 
stipulation,  in  fraud  of  the  other  creditors,  the 
effect  thereof  will  be  to  destroy  any  security 
which  may  have  been  given  to  him,  even  for 
the  legal  amount  of  the  composition. 

Chitty,  Cont  9th  Am.  ed.  Perkins,  094;  Lei^ 
e$9ter  v.  Bom,  4  East.  872;  Bk  parU  Saddler 
and  Jackson,  15  Yes.  Jr.  52;  Knight  v.  Hunt, 
B  Bing.  429;  Hawden  v.  Hdigh,  11  Ad.  &  El. 
1088;  Biggins  v.  PiU,  4  Exch.  812;  Pendlebury 
T.  Walker,  4  Yonoge  A  C.  424;  Bradshaw  t. 
Bradshats,  9  Mees.  &  W.  29;  MaUalieu  v.  Bodg- 
mm,  16  Q.  B.  689;  Be  Cross,  reported  in  a 
note  to  Be  Hodgson,  4  DeG.  &  8.  854:  Ex  parte 
PhiUips,  Be  Harvey,  86  Week.  Rep.  567;  Clarke 
V.  Bitchey,  11  Grant,  Ch.  (U.  C.)  499;  Doughty 
V.  Satage,  28  Conn.  147;  Moses  y,  Katgenberger, 
1  Handy  (Ohio)  46;  Frost  v.  Gage,  8  Allen.  560; 
9  Addison.  Cont  Abbotfs  Notes,  781;  Leake, 
Cont.  3d  ed.  689;  Wald's  Pollock,  Cont.  Am. 
ed.  1885,  288;  Chitty,  Cont  12tbEng.  ed.  699; 
Lawson,  Cont  g  800;  Knight  v.  Hunt,  6  Bing. 
429. 

A  creditor  committing  such  a  fraud  lost  all 
benefit  he  would  otherwise  have  derived  under 
the  composition  deed. 

Hotoden  v.  Haigh,  and  Higgins  v.  Pitt,  supra; 
White  T.  Wright,  8  Bam.  &  C.  27a 


No  authoritative  case  has  been  produced 
that  controverts  the  rule  laid  down  in  the  cases 
cited. 

In  Breek  v.  Cole,  4  8andf.  79,  Judge  Duer 
rendered  tbe  opinion  of  the  court,  in  which  he 
reviewed  many  authorities. 

The  learned  Judge  quotes  with  approval 
Knight  v.  Hunt,  5  Bing.  432;  Leicester  v.  Bose,  ► 
4  East,  872,  and  Ex  parte  SSadler  and  Jack' 
son,  15  Yes.  Jr.  52,  and  as  to  them  ho 
adds:  "No  addition  can  be  made  to  the 
authority  of  these  cases  •when  we  stale 
that  in  tbe  first  the  decision  was  pronounced 
by  Lord  El  ten  borough  and  in  tbe  sec- 
ond by  Lord  Eldon."  If  the  learned  Judge 
had  read  those  cases  with  ordinary  care  be 
would  have  discovered  that  each  of  those 
judges  had  condemned  the  dictum  he  ex- 
pressed, and  both  had  overruled  the  case  of 
Feige  v.  Bandail,  1  Esp.  226,  6  T.  R.  146,  where 
that  doctrine  waa  advanced. 

In  Higgins  Y,  Pitt,  supra,  decided  in  1849, 
Parke,  B,,  reteniBgio  Hintden  v.  Haigh,  said: 
**8ome  doubt  was,  it  is  true,  stated  bv  my 
brother  Alderson,  as  to  the  propriety  of  that 
decision  In  Davidson  v.  M'Oregor,  S  Mees.  Ss 
W.  755,  bat  we  do  not  think  that  decision  was 
wrong. 

In  Pendleburjf  v.  Walker,  4  Younge  A  0. 
424,  A.  D.  1841,  Baron  Alderson,  who  ex- 
pressed an  alarm  at  the  extent  the  decision  in 
HovDden  v.  Haigh  goes,  cited  that  case  and 
Knight  v.  Hunt  witn  aporoval. 

Jfr.  Charles  A.  Decker,  also  for  respond- 
ent: 

The  real  contract  was  the  agreement  to  sign 


In  Whittemore  v.  Obeer,  58  Mo.  280,  It  was  held 
that  a  surety  in  a  oomposltlon  note,  sued  bj  one 
creditor,  oould  not  claim  that  be  was  released  on 
acooant  of  other  creditors  having  committed  a 
fraad. 

See  Leioeeter  v.  Rose,  infra, 

XL  Actum  on  original  tialm, 

The  weiflrht  of  authority  is  dear,  that  a  creditor 
not  guilty  of  fraud  may  recover  on  the  oriirlnal 
claim  and  ignore  a  general  compoeidon  where  an- 
otber  creditor  has  secretly  obtained  an  undue  ad- 
vmntage,  and  a  fraudulent  preference  in  the  com- 
poflftton.  Oobb  v.  Tlrrell,  187  Mass.  148;  Bamsdell 
V.  Bdgarton,  8  Met.  07, 41  Am.  Deo.  SOS;  Kahn  v. 
Oamberts,  9  Ind.  480;  Hefter  v.  Oahn,  78  IlL  288; 
Saul  V.  Buck,  72  Ga.  264;  Woodruff  v.  Saul,  70  Ga. 
271;  Knilman  v.  Oreenebaom,  92  CaL  408;  Zell  Guam 
CSo.  tr.  Bmry,  118  N.  C.  86;  Dauglish  v.  Tennent,  L. 
R.  9  Q.  B. «,  8  Beat  ft  &  1, 86  L.  J.  Q.  B.  10, 16  Week. 
Rep.  198;  Spooner  v.  Whiston,  8  J.  B.  Moore,  680; 
Partridge  r.  ICesser,  14  Gray,  180;  Orandall  v.  Oocb. 
raii,8Thomp.  A  0.  208. 

Id  Seving  v.  Ckile,  28  Ind.  48B,  the  same  was  said 
to  be  the  rule  but  was  not  the  question  involved. 

And  the  creditor  may  set  aside  a  composition 
where  other  creditors  have  obtained  an  ezoeas 
from  the  debtor's  brother.  Ex  parte  Mllner,  L.  B. 
1ft  Q.  B.  Di  V.  606, 64  L.  J.  Q.  a  42^  68  L.  T.  N.  &  662, 
0  Week.  Bep.  807. 

And  one  partner  may  ignore  a  firm  compopftf '^n 
and sae  a  special  partner  for  contribution  where 
anch  special  partner  as  a  firm  creditor  has  obtained 
an  undue  advantage  over  other  creditors  in  sikd- 
ing  the  composition.  Oossley  v.  Moore,  40  N.  J.  L. 
ST. 

And  so  it  has  been  held  that  a  creditor  may  Ignore 
a  composition  where  another  creditor  has  been 
secretly  preferred,  although  such  preference  was 
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without  the  common  debtor's  connivance  and 
made  by  a  third  person.  Luehrmann  v.  BL  Louis 
Furniture  Co.  21  Mo.  App,  499. 

Or  wben  made  by  the  debtor's  attomoy.  Bank 
of  Gommeroe  v.  Hoeber,  11  Mo.  App.  476, 88  Mo.  87, 
67  Am.  R«p.  880, 8 Mo.  App.  171. 

And  in  Martin  v.  Adams,  88  N.  Y.  8.  B.  807,  the 
same  was  held  where  the  preference  had  been  by 
the  son  of  one  of  the  insolvent  firm.  But  in  Mar- 
tin V.  Adams,  81  Hun,  9,  which  was  a  retrial  of  tbe 
same  case,  where  it  was  proved  that  tbe  debtor 
had  no  knowledge  of  any  secret  arrangement,  the 
action  to  set  aside  the  composition  failed. 

But  in  Page  v.  Garter,  16  S,  H.  254,  41  Am.  Dec. 
728,  it  was  said  that  while  a  note  given  to  induce 
conaent  to  a  oomposltlon  is  void,  yet  in  an  action 
on  the  original  debt  by  a  signing  creditor  it  was 
held  that  the  composition  would  not  be  held  void, 
even  if  other  creditors  obtained  an  advantaire  by 
secret  agreement  as  the  rule  for  avoiding  composi- 
tion appears  to  have  been  made  for  the  benefit  of  the 
debtor  rather  than  that  of  the  creditor,— drawing 
a  diBtinctlon  t)etween  the  English  cases  claiming 
that  they  are  affected  by  the  Bngllsh  bankrupt  law. 

And  in  BarUett  v.  Blaine,  88  111.  25, 26  Am.  Rep. 
346,  it  was  held  that  a  creditor  oould  not  aue  on  the 
original  claim  although  tbe  debtor  had  given  a  note 
to  another  creditor  of  |600  to  induce  him  to  join 
tbe  compositioD,  where  in  an  action  on  that  note  it 
had  been  held  void,  and  as  it  was  void.  It  was 
tberof  ore  equivalent  to  nothing,~and  the  accept- 
ance of  a  void  note  does  not  prejudice  the  credi- 
tor or  avoid  the  composition. 

And  tbe  same  was  also  held  in  Bal)COCk  v.  BiU,  48 
Barb  577.  although  tbe  son  of  the  debtor  paid  the 
note  after  tbe  compoeition. 

As  to  whether  a  creditor  who  has  made  a  secret 
fraudulent  contract  more  beneHdal  to  himself 
than  the  other  creditors  In  signing  a  oomposition* 
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the  composition  deed  if  the  plaintiff  received 
four  notes,  all  of  which  should  be  indorsed  by 
the  defendant.  This  agreement  was  fraudu- 
lent and  is  void.  If  the  superior  contract  Is 
void,  all  the  notes  are  void  for  lack  of  consid- 
eration. 

Belding  v.  Pitkin,  2  Oai.  149. 

Even  if  the  condition  precedent,  the  com- 
position deed  and  the  notes  may  be  said  to  be 
of  equal  force  in  the  transaction,  they  together 
make  one  con  tract  .which  is  indivisible,  and  no 
part  is  complete  without  the  others. 

Seeor  v.  Sturgis,  16  N,  Y.  548;  Verplanek  v. 
Van  Buren,  76  N.  Y.  265;  Tracy  v.  Talmage, 
14  N.  Y.  180,  67  Am.  Dec.  182;  PeUy  v.  Nay- 
lor,  189  N.  Y.  598. 

The  plaintiff  sues  to  recover  upon  a  note 
"which  it  claims  to  have  received  under  the 
composition  deed.  It  never  complied  with  the 
composition  agreement;  what  it  did  comply 
with  was  an  entirely  different  arrangement, 
and  that  was  fraudulent. 

It  cannot  cancel  the  real  contract,  and 
eliminate  the  fraud  by  relinquishing  any  claim 
against  the  defendant  on  the  fraudulent  in- 
struments. 

Traey  v.  Talmage,  ntpra;  Leicester  v.  Roee, 
4  East,  872;  1  Story,  Eq.  Jur.  par.  870;  Bald- 
v>in  V.  Sliort,  125  N.  Y.  658. 

The  acts  of  the  plaintiff  preclude  it  from  re- 
covering on  the  note  in  suit.  They  were  mal- 
um in  96.    It  has  no  standing  in  court. 

TYaey  v.  TalmagCy  mupra;  White  t.  Bun,  8 
Cush.  448;  Solingery.  Barle,  82  N.  Y.  898. 

The  contention  of  the  defendant  is  supported 
by  direct  precedent. 


Howden  v.  Haigh,  8  Perry  ft  D.  661,  11  Ad. 
ft  El.  1088;  Ex  parte  Sadler  and  Jackson,  15 
Yes.  Jr.  52;  Jaekson  v.  Lomas,  4  T.  R.  156; 
WeOs  V.  Girling,  1  Brod.  ft  B.  447;  Knight  t. 
Hunt,  5  Binff.  432;  Frost  v.  Gage,  8  Allen,  500; 
Doughty  t.  Savage,  28  Ck>nn.  147. 

Grajf  J.,  delivered  the  opinion  of  the 
court: 

In  the  general  term  opinion  the  question 
of  law  was  stated  thus:  "Did  the  secret 
agreement,  by  which  Mrs.  Blake  indorsed  the 
first  two  notes,  invalidate  the  whole  composi- 
tion agreement,  so  that  notes  given  in  pur- 
suance of  its  terms  are  not  enforceable  by  the 
plaintiff?"  The  learned  justices,  finding  no 
controlling  authority  in  this  state,  deter- 
mined the  question  adversely  to  the  plain- 
tiff, and  upon  the  ground,  in  substance,  that, 
as  the  agreement  was  fraudulent,  the  fraud 
permeated  and  vitiated  the  whole  composi- 
tion agreement,  and  disabled  the  creditor 
from  recovering  anvthing  under  it.  In  this 
view  wo  are  not  able  to  agree  with  them.  It 
may  be  true  that  there  was  no  decision,  in 
the  courts  of  this  state,  in  its  features  so  pre- 
cisely in  point  as  to  compel  adherence  to  its 
authority,  and  it  is  true  tnat  the  view  of  the 
general  term  has  support  in  decisions  of  Eng- 
lish courts.  I  think,  however,  that  in  our 
state  there  are  expressions  of  opinion  by  em- 
inent iud^es  of  this  court,  ana  by  a  former 
very  dislinguished  judge  of  the  superior 
court  of  the  city  of  New  York,  which  rather 
commit  us  to  a  contrary  view,  and  which 
should  commend  themseivea  to  us,  m  far- 


may  thereafter  claim  that  the  oomposition  Is  void 
on  acoouD t  of  fraudulent  preferenoe  to  other  ored- 
itors,  and  demand  payment  of  his  whole  claim, 
the  weight  of  authority  is  against  the  right  of  suoli 
creditor  to  ignore  such  oomposition.  Baldwin  v. 
Bofleoman,  48  Conn.  106;  O'Brien  v.  Oreenebaum, 
m  Gal.  104:  MallaUeu  v.  Hodgson,  16  Q.  B.  689, 20  L. 
J.Q.  B.  880, 15  Jur.  817. 

And  he  cannot  claim  that  the  composition  should 
be  avoided  on  account  of  the  fraudulent  prefer- 
ence obtained  by  his  agent  in  making  such  a  com- 
position.    Biairv.Walt,6eN.  Y.  118. 

In  Watts  V.  Hyde,  10  Jur.  127«  17  L.  J.  Oh.  400,  in 
which  it  developed  during  the  trial  in  an  action  to 
enjoin  a  Judgment  where  the  defendant  in  the  in- 
junction suit  had  put  the  same  demand  in  the  com- 
position and  had  been  preferred,  the  plaintiff  was 
allowed  to  amend  his  bill  to  set  up  the  facts. 

And  the  creditor  making  a  fraudulent  secret  con- 
tract for  a  preference  cannot  claim  that  the  com- 
position is  invalid,  by  reason  of  the  subsequent 
oondition  contained  therein,  that  it  should  be  void 
in  default  of  payment  of  any  of  the  composition 
notes.  Ex  parU  Phillips,  Be  Harvey,  86  Week.  Bep. 
607. 

In  Smith  V.  Salsnann,  0  Ezcb.  686, 28  L.  J.  Exch. 
177,  where  it  was  claimed  that  the  creditor  could 
not  avoid  the  compromise  because  such  creditor 
was  a  party  to  a  fraudulent  preference,  such  plea 
was  not  proved. 

But  in  Stewart  v.  Blum,  £8  Pa.  285,  ft  was  held 
that  a  creditor  may  recover  of  the  debtor  the  re- 
mainder of  bis  original  claim  unaatlsfled  tn  the 
composition,  where  such  composition  was  fraudu- 
lent, although  such  creditor  himself  committed  a 
traud  on  other  creditors  at  the  time  of  the  compo- 
•itlon  in  an  asreement  whidi  he  could  not  enforce. 

And  in  Elfelt  v.  Snow, »  Sawy.  04,  it  was  held 
that  a  creditor  eould  Ignore  a  composition  ob- 
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talned  from  him  by  fraudulent  misrepresentations 
as  to  the  debtor's  asseta,  although  such  creditor 
had  obtained  a  fraudulent  preference. 

And  in  Davis  v.  Holding,  U  Ad.  ft  El.  710,  8 
Perry  ft  D.  4131,  in  a  suit  on  the  original  claim* 
where  it  was  pleaded  that  the  creditor  had  agreed 
to  take  more  in  the  composition  than  others,  and 
abandon  proceedings  under  a  flat  of  bankruptcy, 
the  pica  was  bad  as  it  did  not  show  that  the  credi- 
tor was  within  the  provisions  of  the  bankrupt  aot» 
forfeiting  the  whole  debt 

A  subsequent  creditor  after  a  composition  la  not 
prejudiced  by  fraudulent  preference  therein. 
Ouggenheimer  v.  Groesohel,  S8  S.  G.  £74,  55  Am. 
Bep.  20. 

And  one  creditor  cannot  ignore  a  oomposition 
on  account  of  a  subsequent  payment  preferring 
another  creditor,  as  such  payment  is  not  a  fraud 
upon  other  creditors.  Be  Sturgis,  lA  Nat.  Bankr. 
Beg.  804. 

m.  OontrcteU  to  induce  assent  te  a  eompoeCtfovi. 

Contracts,  notes,  seourities,  and  obligations,  ob- 
tained by  one  creditor  to  induce  him  to  sign  the 
composition  as  a  secret  advantage  over  other  credi- 
tors are  void  wbetber  made  before  or  after  the 
composition  or  whether  made  by  the  debtor  him- 
self in  person  or  by  another  for  his  benefit,  or 
where  a  note  is  in  the  hands  of  third  paiiies  who 
have  taken  it  subject  to  equities.  Spurret  v.  Spil- 
ler,  1  Atk.  106:  Townsend  ▼.  Newell,  22  How.  Pr. 
164;  Geere  v.  Mare,  88  L.  J.  Bzch.  60, 2  Hurlst.  ft  C. 
839, 8  L.  T.  N.  8. 468;  Ck)leman  v.  Waller,  8  Younge  ft 
J.  216:  Hagaman  v.  Burr,  0  Jones  ft  S.  428:  Lewis  y. 
Jones,  4  Bam.  ft  a  606, 8  DowL  ft  R.  667;  Baetian  v. 
Dreyer,  7  Ho.  App.  882;  0*Shea  ▼.  Collier  White 
Lead  ft  Oil  Co.  42  Mo.  807, 07  Am.  Dec.  882;  Lothrop 
V.  King,  8  Cush.  882;  Pay  v.  Fay,  m  Mass.  661:  Har- 
vey V.  Hunt,  119  Mass.  279;  Howe  v.  litohfleld,  f 
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niahiDg  a  wise  and  more  politic  rule  in  these 
cases  of  composition  by  an  insolvent  debtor 
with  his  cr^itors.  Tlie  general  principle 
has  been  long  settled  In  England  and  here 
that  a  secret  agreement  which  induces  a  cred- 
itor to  agree  to  a  composition  by  the  promise 
of  a  preference,  or  of  some  undue  advantage, 
over  the  other  creditors,  is  utterly  repugnant 
to  the  composition  agreement,  and,  irom  its 
fraudulent  nature,  is  avoided  by  the  law. 
The  very  essence  of  a  composition  agreement 
is  that  all  creditors  come  in  upon  terms  of 
equality,  and  that  equality  would  be  de- 
stroyed if  the  secret  agreement  were  given 
effect.  In  Leicester  v.  Eaae,  4  East,  872,  at 
page  881,  Lord  Ellenborough  observed  that 
the  principle  of  all  the  cases  was  **  that  where 
the  creditors,  in  general,  have  bargained  for 
an  equality  of  benefit  and  mutuality  of  se- 
curity, it  shall  not  be  competent  for  one  of 
them  to  secure  any  partial  benefit  or  security 
to  himself."  In  liusseU  v.  Sogere,  10  Wend. 
474-479.  25  Am.  Dec.  574,  Justice  (after- 
wards chief  justice)  Nelson  said:  ''So 
scrupulous  are  courts  in  compelling  creditors 
to  the  observance  of  good  faith  towards  one 
another  in  cases  of  £is  kind,  that  any  se- 
curity taken  for  an  amount  beyond  the  com- 
position agreed  upon,  or  even  for  that  sum, 
better  than  that  which  is  common  to  all,  if 
unknown  to  the  other  creditors,  is  void  and 
inoperative."  It  is  in  the  extent  of  the 
operation  of  the  principle,  which  was  thus 
early  asserted,  that  we  will  find  the  diverg- 
ence of  judicial  opinions  between  English 
judges  and  those  of  this  Bt«te.    It  is  curious 


to  observe  that,  though  Leicester  v.  Rase  vpaa 
relied  upon  as  the  basis  of  authority  for  tlieir 
conclusions,  the  application  of  the  doctrino 
of  that  case  has  been  different  in  each  country. 
Leicester  y.  Hose  was  decided  in  1803.  Its 
facts  were  that  several  creditors  of  the  in- 
solvent refused  to  sign  unless  collateral  se- 
curity, which  was  to  be  given  for  the  firsi 
two  installments  of  the  composition  pay- 
ment, should  also  be  given  for  the  last  two. 
The  defendant  agreed  to  procure  this  addi- 
tional security,  and,  not  having  done  so,  the 
action  was  brought  to  enforce  his  agreement. 
Lord  Ellenborough  stated  the  question  to  be 
whether  any  legal  effect  could  be  given  to 
such  an  agreement,  which  gave  to  some  cred- 
itors a  better  security  than  to  others;  and 
he  held  that  it  could  not,  as  it  was  a  fraud 
upon  the  rest  of  the  creditors.  The  case  of 
Howden  v.  Haigh,  11  Ad.  &E1.  1033,  was  de- 
cided In  1840.  and  was  a  suit  upon  coniposi- 
tion  notes.  By  a  secret  agreement  betvrcon 
the  plaintiff  and  defendant  that  the  latter 
should  indorse  to  him  a  bill  accepted  by  a 
third  party,  in  order  to  give  him  a  preference 
beyond  the  other  creditors,  the  former  had 
been  induced  to  sign  the  composition  deed. 
It  was  held  that  he  could  not  recover.  Lord 
Denman,  relyins;  upon  Leicester  v.  Ruie, 
supra,  and  Knigla  v.  Runt,  5  Bing.  482,  held 
that  every  part  of  the  transaction  was  avoided 
by  reason  of  the  deceit  upon  the  other  cred- 
itors. Littledale,  «/.,  while  agreeing  with 
him  that  the  fraud  extended  over  the  whole, 
remarked,  rather  significantly,  **  It  is  possi  t>1e 
that  the  plaintiff  may  be  entitled  to  sue  for 


AUeD,  443:  Partridge  v.  Messer,  14  Gray,  180;  Oaae  v. 
Geriisb,  15  Pick.  4I^,  Goodwin  v.  Blake,  8T.  B.  Mod. 
too.  16  Am.  Dec  87;  Bryan  v.  Christie,  1  Stark.  829; 
Mc  Far  land  v.  Garber,  10  Ind.  151:  Be  ClemenVs 
App.  52  Ck>Dn.  464:  Fenner  v.  Dickey,  1  Flipp.  84; 
Patter90D  v.  Boehm,  4  Pa.  607:  Way  v.  Lanirley,  15 
Ohio  St.  3ftS:  BUM  ▼.  Matteson,  45  N.  Y.  232,  affirmfng 
62  Barb.  835:  Brown  v.  Nealley,  16]  Mass.  1;  Coc\i' 
Bbott  V.  Beunett,  2T.  R.  763;  Ex  parte  Sadler  and 
Jaclcfion.  15  Vee.  Jr.  62;  Wood  v.  Barker,  L.  R.  1 
Eq.  139.  35  L.  J.  Ch.  276,  11  Jur.  N.  8.  905, 14  Week. 
Rep.  47, 13  L.  T.  N.  a  818:  Huifbes  v.  Alexander,  5 
Duer.  488:  Beach  v.  OlleDdorf.  1  Hiit.  41;  Higrgins  v. 
Mayer,  10  How.  Pr.  368;  Williams  v.  Schrelber,  14 
Hun,  88;  Breck  v.  Ooie,  4  Sandf.  79;  Carroll  v. 
Shields,  4  E.  D.  Smith,  406;  Lawrence  v.  Clark,  86 
N.  Y.  128;  Huckina  v.  Hunt,  138  Mass.  806;  Oonstan- 
teiD  v.  Dlacbe,  1  Coz,  Cb.  287:  Clay  v.  Bay,  17  a  & 
N.  S.  188:  Wella  v.  Girlin«r,  1  Brod.  ft  B.  458,  4  J.  a 
Moore,  75,  and  Id  Leicester  v.  Rose,  4  Bast,  872, 1 
Smith,  41,  where  a  creditor  required  a  contract  for 
addiHoiial  security  on  the  two  last  installment 
notea,  and  sued  on  a  breach  of  such  contract  al- 
letting  that  thereby  the  first  installment  note  was 
due.  be  was  nonsuited  on  tbe  arround  that  such  a 
contract  was  a  fraud  on  other  creditors,  denying 
tbe  authority  of  Felae  v.  Randall,  1  Bsp.  224,  6  T. 
B.146. 

In  Jackson  v.  Davison,  4  Barn,  k  Ald«  606;  Pld- 
oock  V.  Bishop,  8  Barn,  ft  C.  605,  6  Dowl.  ft  R.  505; 
Clarke  v.  White,  87  CJ.  8.  12  Pet.  178, 0  L.  ed.  1046; 
Williams  v.  Carriaflrton,  1  Hilt.  515;  Mawson  v. 
stock,  6  Ves.  Jr.  90O:  Jackson  v.  Lomas,  4  T.  R.  166; 
Pcldman  v.  Gamble.  26  N.  J.  Eq.  484,  and  Fellows  v. 
Steretis,  24  Wend.  204,— it  was  paid  that  contracts 
made  to  Induce  a  creditor  to  enter  into  a  composi- 
tion are  void  although  this  was  not  directly  in- 
volved in  such  cases. 

And  one  creditor  may  prevent  the  other  oredl- 
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tors  from  taking  possession  of  all  tbe  debtor's 
property  for  their  benefit  and  advantafce.  Bank 
of  Montgomery  v.  Ohio  Buggy  Co.  (Ala.)  July  :87, 
1883. 

^o  a  third  party  cannot  recover  on  a  note  given 
faim  to  Induce  a  creditor  to  sign.  WiuD  v.  Thomas, 
55  N.  H.  294. 

And  au  a^ent  of  the  creditor  cannot  recover  on  a 
note  given  to  biro  as  an  inducement  not  to  inter- 
fere with  tbe  composition.  BuUene  v.  Blaine,  6 
Biss.22. 

And  a  contract  by  one  creditor  to  pay  another 
as  an  inducement  to  Join  a  composition  is  void. 
Lee  V.  Sellers.  81*  Pa.  478. 

So  a  contract  for  an  extension  in  aid  of  an  as- 
signment preferring  one  creditor  Is  void.  Gibbon 
T.  Bellas,  2  Phi  la.  890. 

And  in  White  v.  Kuntz,  107  N.  Y.  518,  the  court  re- 
fused to  enforce  a  contract  to  purchase  compo&.i- 
tion  notes  at  a  greater  amount  than  their  face 
value. 

And  In  Davidson  v.  McGregor,  8  Mees.  ft  W.  755, 
where  tbe  debtor  claimed  thiit  tbe  con  tract  wns  a 
fraud  on  other  creditors,  it  was  held  that  he  must 
plead  and  prove  that  this  preference  was  not 
known  to  other  creditors. 

But  in  Davis  v.  Benton,  24  Conn.  561,  it  was  held 
that  u  creditor  could  recover  upon  a  note  grSven  to 
Induce  him  to  sign  a  composition  deed  where  such 
deed  never  took  effect,  and  the  maker  of  the  note 
was  not  tbe  debtor,  but  held  funds  of  the  debtor  in 
bis  hands  to  pay  the  note. 

In  Small  v.  Breckley,  2  Vem.  602,  it  was  held 
that  a  debtor  being  guilty  of  fraud  in  the  compo- 
sition is  not  entitled  to  relief  in  equity  against  se- 
curity given  to  the  creditor  for  tbe  balance  of  the 
composition. 

In  Smith  V.  Oweni,  21  Cal.  11,  It  was  said  that 
notes  made  in  fraud  of  the  composition  are  void  In 
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thfi  original  debt**  The  case  of  Knight  ▼. 
Bunt,  5  Bing.  43d,  referred  to  by  Lord  Den- 
man,  if  we  are  to  regard  the  language  of  the 
opinion,  did  not  ezpreaslT  decide  that  the 
whole  transaction  was  aTOided.  In  that  case 
the  plaintiff  had  refused  to  accede  to  a  com- 

gosition  of  10  shillings  in  the  pound  until  a 
rother  of  the  debtor  agreed  to  supply  him 
with  coals  to  an  amount  in  value  equal  to 
half  the  debt.  The  coals  were  furnished; 
out  the  notes  remained  unpaid,  and  the  plain- 
tiff brought  this  suit  upon  them.  Best,  Ch. 
•/.,  stated  the  principle  that  Uie  Judgment  of 
the  creditors  is  influenced  by  the  supposition 
that  all  are  to  suffer  In  the  same  proportion, 
and  briefly  concluded  with  the  remark: 
''Here  the  plaintiff  has  had  his  ten  shillings 
in  the  pound  in  coal,  and  he  cannot  have  it 
again  in  moDcy."  In  MaUalieu  y.  Bodgtan, 
IdQ.  B.  689  (decided  in  1851),  Erie,  J.,  held 
that  ''where  any  creditor,  in  fraud  of  the 
agreement  to  accept  the  composition,  stipu- 
lates for  a  preference  to  himself,  his  stipula- 
tion i  s  al  together  vol d.  Kot  onl y  can  he  take 
no  advantage  from  it,  but  he  is  also  to  lose 
the  benefit  of  the  composition. "  In  this  rul- 
ing he  relied  upon  Leicester  v.  Bate  and  Bow- 
den  V.  Baigh.  The  plaintiff  there  was  seek- 
ing to  recover  for  the  balance  of  his  wiginal 
debt,  after  allowing  for  the  amount  of  the 
composition  and  the  value  of  a  preference.  It 
was  his  claim  that  the  composition  deed  had 
not  released  the  debt  to  him,  because  he  had 
been  induced  to  believe  that  he  alone  was 
preferred,  whereas  some  other  creditors  had 
also  been  secretly  preferred.    It  will  be  ob- 


served that,  in  MaUalieu  t.  Bifdgwn,  It  was 
unnecessary  to  decide  whether  tlie  plaintiff 
had  lost  the  benefit  of  the  composition.     The 

Jiuestion  was  whether  the  plaintiff  could  de- 
eat  the  effect  of  the  composition  agreement 
by  the  plea  that  he  had  been  deceived  into 
supposing  that  he  was  the  only  creditor  se- 
cretly preferred.  As  an  expression  of  judicial 
opinion,  it  must,  however,  be  accorded  its 
weight  as  evidencing  the  continuance  of  the 
authority  of  Bowden  ▼.  Baigh.  That  case 
furnishes  the  sole  basis  of  authority  on  which 
subsequent  decisions  and  text-wrltera  have 
rested  the  doctrine  that  the  fraud  in  the  se- 
cret agreement  with  the  creditors  so  vitiates 
the  whole  transaction  of  composition  as  to 
disable  him  from  recovering  even  the  amount 
of  the  composition.  Leake,  Cont  768 ;  Chit- 
ty,  Cont.  W4;Wald*s  Pollock,  Cont.  231 
I  say  the  sole  authorities,  because  LeicesUr  v. 
Bote  did  not  go  so  far  as  that,  and  Bowden  v. 
Baifjh,  was  an  extension  of  the  principle 
which  was  supposed  to  be  Justified  by  lard 
Ellenborough's  decision  in  the  former  case. 
The  doctrine  of  BowUn  v.  Baigh,  it  may  be 
observed,  did  not  go  wholly  unquestioned  io 
England,  as  may  be  inferred  from  the  remarks 
of  Littledale,  J, ,  in  that  case,  which  I  have 
quoted,  and  of  Baron  Alderson  in  Davidson 
y.  M'  Oregor,  8  Mees.  &  W.  763 ;  who  said  he 
was  ''alarmed  at  the  extent  to  which  that 
decision  goes.** 

In  this  state,  with  the  case  of  Leicester  v. 
Boae  before  him,  Judoe  Duer,  in  Breek  v.  OoU, 
4  Sandf.  79,  formed  quite  a  different  con- 
clusion as  to  the  extent  of  the  effect  of  a  secret 


the  hands  of  credlton,  but  In  this  case  a  reooverjr 
was  hadfbeoauae  the  answer  failed  to  plead  the  com- 
positloD  and  fraud. 

lY.  Action  for  bcHanee. 

A  creditor  perpetratinir  a  fraud  upon  other 
oredlton  in  obtaining  a  secret  preference  cannot 
reoover  on  the  note  or  contraot  for  tbe  balance. 
Willis  V.  Morris,  88  Tex.  i68,  61  Am.  Uep.  656;  Ex 
parte  Oliver,  4  DeG.  ft  S.  86i:  Oallahan  v.  Ackiey,  9 
Phila.  99;  Crandall  v.  CoohraD.  8  Thomp.  ft  C.  808. 

And  so  it  was  held  in  Mackenzie  v.  Mackenzie.  16 
▼es.  Jr.  872,  that  a  bond  creditor  uniting  in  a  com- 
position, oould  not  maiotain  an  action  thereafter 
on  a  bond  beyond  the  terms  of  tbe  composition. 

But  a  creditor  oould  recover  the  balance  of  his 
claim  where  other  creditors  in  tbe  composition  had 
been  fraudulently  preferred*  Coblelffh  v.  Pieroe, 
88  Vt  788;  Brownsville  Mfflr.  Ck>.  v.  Lookwood,  8 
MoCrary,  606;  Greer  v.  Sbrtver,  68  Pa.  250. 

See  also  subhead,  ** Action  on  original  daimJ" 

The  fact  that  the  day  before  a  small  claim  was 
set  for  trial  it  was  paid  in  full  will  not  Justify  an- 
other creditor  in  suinsr  for  the  balance  of  his 
claim,  where  it  was  not  shown  but  what  this  was 
known  to  all  the  signers  of  the  composition  and  be- 
sides the  payment  in  such  a  case  was  not  a  volun- 
tary payment.  Oarey  v.  Barrett,  L.  B.  4  0.  P.  Diy. 
879. 

A  subsequent  agreement  to  pay  the  balance, 
made  some  time  after  tbe  composition,  may  be  en- 
forced. Trimball  v.  Tilton,  81  N.  H.  189;  Tuck  v. 
Tooke,  9  Barn,  ft  a  487, 4  Mann,  ft  B.  898;  Took  v. 
Tuck,  18  J.  B.  Moore,  486,  4  Bing.  884. 

But  tn  Basmuseen  v.  State  Nat.  Bank,  11  Oolo. 
801,  it  was  held  that  after  a  composition  has  been 
made  and  carried  out  a  note  for  tbe  balance  would 
not  be  enforced  as  being  made  without  any  con- 
sideration; but  the  question  of  fraud  does  not  seem 
to  have  entered  in  this  ease. 
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y.  ReaervcMon  of  part  of  the  origlnta  dam  from 

the  oompoeition, 

A  creditor  will  not  be  allowed  to  split  his  claims 
and  sign  tbe  composition  for  part»  reserviog  to 
himself  the  riffht  to  pursue  tbe  debtor  for  the  re- 
mainder, as  such  reservation  is  a  fraud  on  tbs 
other  creditors,  and  cannot  be  enforced  even  when 
he  assigns  a  part  of  bis  claim  in  order  to  obtain  a 
preference.  Harloe  v.  Foster,  68  N.  Y.  886;  OeoU  ▼. 
Plaistow,  1  Anstr.  808;  Bobinson  v.  Striker,  IT 
Hun,  646;  Oowper  v.  Green,  7  Mees.  ft  W.  638;  Brit- 
ten V.  Hughes,  8  Moore  ft  P.  77, 6  Bing.  460;  BusseU 
V.  Rogers,  10  Wend.  478, 86  Am.  Deo.  674;  Holmer  ▼. 
yiner,  1  Bsp.  181;  Van  Brunt  v.  Van  Brunt.  8  Bdw. 
Ch.  14,  6  L.  ed.  668;  Harrhy  v. Wall.  1  Barn,  ft  Aid. 
108;  Van  Bokkelen  v.  Taylor,  <I2  N.  Y.  106,  leven- 
Ing,  8  Hun«  188;  Perry  v.  Armstron^r,  88  N.  H.  668; 
Huntington  v.  Clark,  88  Conn.  64a 

In  Adams  v.  Outhouse,  46  N.  Y.  818,  it  was  eald 
that  the  debtor  oould  not  secretly  split  his  claim 
and  reserve  a  part  which  ahould  not  enter  in  tli§ 
composition. 

But  an  open  reservation  in  a  composition  re- 
serving all  rigbts  against  the  surety  who  signed  the 
composition  will  be  sustained.  Bookville  Nat. 
Bank  V.  Holt,  66  Conn.  680. 

And  a  creditor  may  recover  fkom  tbe  debtor  wbo 
had  previously  released  a  Judgmenti  which  he  bad 
assigned  to  such  creditor,  who  had  no  knowled«« 
at  the  time  of  making  the  composition  of  the  re- 
lease made  by  the  debtor*  Buasell  v.  Bogeis,  IS 
Wend.  864. 

And  a  creditor  signing  a  composition  may  re- 
cover from  the  debtor  on  a  note  outstanding  whicb 
he  had  indorsed,  and  which  after  the  compoeltioo 
such  creditor  had  to  pay  as  an  indorser,  and  which 
was  not  expressly  provided  for  in  the  oompositioa 
Lipman  v.  Lowitii  78  IlL  8G8;  Hamblen  y.  Batigaflb 
119  Mass.  168. 
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«greemeDl  which  attempts  to  secure  to  a 
•editor  an  advantage  over  the  other  creditors. 
Breek  y.  GuU  waa  an  action  upon  a  promissory 
note  secretly  ^iyen  to  the  plaintiff  in  addition 
to  the  composition  notes,  as  an  inducement  to 
him  to  hgree  to  the  composition.  Judge  Duer, 
in  Iiis  opinion,  comments  upon  the  fraudulent 
nature  of  the  agreement,  in  its  effect  upon  the 
other  creditors:  obserying  that  ''it  is,  in  all 
•cases,  the  concealment  of  a  fact  which  it  was 
material  for  them  to  know,  and  the  knowl- 
edge of  which  might  have  prevented  them 
from  assenting  to  the  composition.  .  .  . 
Every  composition  deed  is,  in  its  spirit,  if 
not  in  its  terms,  an  agreement  between  the 
creditors  themaelyes,  as  well  as  between  them 
and  the  debtor.  It  is  an  agreement  that  each 
shall  receive  the  sqm  or  the  security  which 
the  deed  stipulates  to  be  paid  and  given,  and 
nothing  mure,  and  that  upon  this  considera- 
tion the  debtor  shall  be  wholly  discharged 
from  all  the  debts  then  owing  to  the  creditors 
who  sign  the  deed. "    The  learned  Judge  then 


adverts  to  the  violation  of  tne  equality  among 
creditors  worked  by  secretly  giving  addi- 
tional security,  and  states  this  conclusion: 
''Hence,  either  the  composition  deed  itself, 
.  .  .  or  the  private  agreement,  which  seeks 
to  evade— and,  if  valid,  would  defeat— it, 
must  be  set  aside ;  and  sound  policy  and  the 
principles  of  good  faith  require  that  the 
latter  course  should  be  followed.  It  is  per- 
fectly just  that  every  creditor  who  signs  a 
composition  deed  should  be  estopped  from 
setting  up  any  private  agreement  repugnant 
to  its  terms,  or  inconsistent  with  its  intention 
and  spirit,  and  .  .  .  every  private  agree- 
ment  .  .  .  is  of  this  character,  and  con- 
sequently .  .  .  every  security  which  is 
the  fruit  of  such  an  agreement  is  illegal  and 
void.  ^  He  reviews  the  early  decisions  in  the 
courts  of  En.^land  and  of  this  sUite,  and  con- 
cludes that  *'it  is  the  clear  and  inevitable 
result  of  the  decisions  that,  where  a  com- 
position is  made  with  creditors,  every  se- 
curity given  to  a  particular  creditor,   not 


And  wbeie  a  creditor  was  induoed  to  transfer  a 
«ote  axatDSt  the  debtor  tea  third  party  who  should 
«l«n  the  com  position,  this  did  not  release  other 
^taJiDfl  which  the  creditor  held  affainst  the  firm* 
where  such  debtor  fraudulently  represented  that 
^ewasoDlja  special  partner  and  not  perBonally 
Mable.    Almon  v.  Hamilton,  100  N.  T.  627. 

And  where  a  creditor  had  a  bill  indorsed  by  a 
third  party,  and  the  oompoeltlon  did  not  provide 
for  ffl%inic  up  aeourity.  It  wus  held  that  he  might 
Tetalo  the  proceeds  of  such  bill  where  altogether 
-he  did  not  draw  a  greater  per  cent  than  the  other 
creditors.   Thomas  v.  Oourtnay,  1  Barn,  ft  Aid.  1. 

VI.  Liabaun  9i  onedltor  on  obtoffiffid  a  /roudti/ent 

pnc/smiM* 

Generally  a  creditor  obtaining  a  greater  share 

than  tbe  other  oreditors  by  a  fraudulent  secret 

preference,  as  aa  Inducement  to  Join  the  compoei- 

tioD  or  requirinir  a  note  which  the  debtor  has  been 

compelled  to  pay  to  a  third  party,  may  be  required 

to  irivo  the  same  up  to  the  debror  notwithstanding 

-tacb  debtor  is  to  a  certain  extent  a  participant  in 

4«cb  fraud.    Qllmour  v.  Thompson,  48  How.  Pr. 

XH;  ReLeniberir'a  Policy,  L.  H.  7  Cb.  Olv.  650,  47  L. 

•J.  Cb.  YtK  SB  Week.  Rep.  258;  Eastabrook  v.  Scott, 

<  Ves.  Jr.  4SS:  Mare  v.  Barle,  8  Giff.  109,  7  Jur.  N.  8. 

lao,  4  L.  T.  N.  8.  850;  Mare  v.  Warner,  8  Glff.  100,  7 

Jar.  N.  B.  1238, 4  L.  T.  N.  &  861;  Turner  v.  Hoole, 

BowL  k  R.  N.  P.  97;  Atkinson  v.  Denbr.  7  Hurist. 

-iN.SSiai  L.  J.RKCh.8Be.8Jur.N.S.1012,7L.T.  N. 

&  99^  10  Week.  Rep.  888,  affirmlnsr  8  Hurist  h  N.  778, 

«  L.  J.  Bzch.  86U  7  Jur.  N.  S.  1»)5,  4  L.  T.  N.  S.  252, 

8  Week.  Kep.  639;  Bradshaw  v.  Bradsbaw,  8  Mees.  & 

W.  ah  Smith  ▼.  Guff,  6  Maule  ft  8.  100;  Stock  v. 

Viwsoo.  1  Baa.  ft  P.  888;  Horton  v.  Riley,  11  Mees. 

^^.492, 13  L.  J.  Bxch.  81;  Jaokman  v.  Mitchell,  13 

▼«8.  Jr.  681. 

•Ad<i  tbe  aasiflrnee  of  a  creditor  may  recover  pay- 
in«nt8,  wbich  were  made  to  Induce  such  creditor 
to  Join  the  composition.  Bean  v.  Amslnck,  10 
ttatchf.  361:  Bean  v.  firookmlre,  8  Dill.  108:  Al. 
Siver  V.  SpHidioff,  8  Scott  204, 4  Bing.  N.  C.  407, 1 
Am.  181. 

And  In  Pfleger  v,  Browne,  28  Beav.  881,  where  the 
creditor  obtained  an  insurance  policy  aa  an  ad- 
^^Ug«.  It  was  held  to  belong  to  the  representative 
^  tbe  fUDlly  of  the  debtor  even  though  the  in- 
^raooe  oompaoy  taued  a  new  policy  payable  to 
^creditor  in  lieu  of  the  old  one. 

Iq  Mure  ▼.  Sandf ord«  1  Giff.  288,  5  Jar.  N.  &  1838, 

n  was  held  that  a  bankrupt  may  recover  a  fraud- 

^ieot  preference  from  a  creditor  under  the  Bank- 

«rt  Ar^  apction  281,  providing  that  if  any  creditor 
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obtains  any  advantage  in  composition  over  others 
he  should  forfeit  the  debt  together  with  the  com- 
position. 

Credltora  who  obtain  from  the  debtor  security 
for  a  fraudulent  preference  as  an  inducement  to 
enter  the  composition  will  be  compelled  to  give 
them  up  to  the  party  giving  such  security.  CuU 
llngworth  v.  Lloyd,  2  Beav.  866,  8  L.  J.  Cb.  N.  S.  218, 
4  Jur.  284:  Middleton  v.  Onslow,  1  P.  Wms.  768. 

But  in  Moses  v.  Katzenberger,  1  Handy  (Ohio). 
48,  it  was  held  that  a  debtor  who  bad  preferred  a 
creditor  in  a  composition  oouJd  not  maintain  a  suit 
to  have  a  satisfaction  of  the  Judgment  by  such 
creditor  entered  of  reoord,  as  the  parties  being  both 
guilty  of  fraud,  the  court  leaves  them  where  it 
finds  them. 

In  Sollnger  v.  Barle,  82  N.  Y.  808, 13  Jones  ft  S.  80, 
and  604,  it  was  held  that  the  payment  of  a  note  to  a 
^'bona  flde*^  holder  executed  by  a  brother-in-law  of 
the  debtor,  whicb  note  was  given  in  fraud  of  cred- 
itors, could  not  be  recovered  by  such  brother-in- 
law  as  he  was  not  so  near  a  relative  as  come  within 
the  rule  of  ''duress.** 

A  debtor  who'paid  a  greater  amount  to  one  cred- 
itor than  to  anotJier  cannot  recover  the  same  after 
the  matters  have  all  been  closed,  where  he  volun- 
tarily paid  without  objection.  Wilson  v.  Ray,  It 
Ad.  ft  El.  82, 8  Perry  ft  D.  258,8  Jur.  884. 

And  in  Ward  v.  Bfa-d,  2  Cbiity,  5S2,  it  was  held  that 
he  could  not  recover  the  difference  between  the 
composition  and  tbe  payment  in  full,  without  show- 
ing that  the  composition  notes  bad  been  paid. 

A  debtor  cannot  maintain  an  action  In  a  compo- 
sition covenant  to  indemnify  him  in  tbe  com  position 
where  the  defendant  had  been  preferred,  and  he 
may  plead  his  own  fraud  as  a  bar.  HigKins  v.  Pitt^ 
4  Bzch.  31;i,  IB  L.  J.  Bzch.  488. 

And  where  a  creditor  gave  up  the  composition 
notes  after  the  composition  and  obtained  security* 
he  was  not  liable  to  tbe  other  creditors,  unless  the 
agreement  therefor  was  prior  to  or  part  of  the  conk- 
positlon.  Hagen*s  App.  11  W.  N.  C.  88. 
VII.  Compat^ian  not  general. 

A  creditor  cannot  avoid  a  composition  that  Is  not 
general  because  other  creditors  not  parties  thereto 
may  have  obtained  an  advantage.  Smith  v.  Stone, 
4  GUI  ft  J.  810;  Eaton  v.  Lincoln,  13  Mass.  424;  Argall 
V.  CkK>k,  48  Conn.  (160;  Cbeveront  v.  Teztor,  68  Md« 
286. 

In  the  preparation  of  this  note  cases  in  regard  to 
preferential  assignments  and  releases  under  the 
assignment  or  bankruptcy  statutes  providing  for 
such  releases  have  not  been  Included.  L  T. 
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provide  I  for  in  the  terms  of  tlie  deed,  and 
cot  die  losed,  is  void,  as  a  fraud  upon  the 
credito's  from  whom  it  is  concealed.*  The 
importance  of  this  expression  of  Judicial 
opinio  a  should  not,  in  my  judgment,  be  un- 
derestimated. It  was  del  ivered  by  one  of  the 
most  eminent  judges  in  this  state,  and  was 
concurred  in  by  his  associates,  Judges  Mason 
and  Campbell.  It  does  not  appear  from  the 
opinion  that  Eoioden  ▼.  Haigh  was  before  him, 
although  it  had  been  decided  ten  years  before. 
But,  whether  his  attention  was  called  to  it  or 
not,  the  learned  judge's  opinion  was  formed 
after  considering  the  same  early  English 
cases  as  were  considered  by  Lard  Denman  in 
Eowlen  ▼.  Haigh  and  by  Justice  Erie  in 
Mallalieu  ▼.  Hodgson.  Judge  Duer  limited  the 
eft  ct  of  the  fraudulent  secret  agreement  to 
th3  nullification  of  any  rights  or  advantages 
attempted  to  be  gained  under  it,  and  regarded 
it  as  something  quite  separable  from  the  com 
position  agreement  itself.  From  all  the  early 
cises  in  England  and  in  this  state,  the  in- 
ference from  the  decisions  is,  not  that  the 
oomposition  agreement  is  avoided,  but,  as 
Justice  Nelson  stated  it  in  Russell  v.  Rogers^ 
*'the  security  taken  for  an  amount  beyond  the 
composition  agreed  upon,  or  even  for  that 
sum,  better  than  that  which  is  common  to 
all,  .  .  .  is  void  and  inoperative."  So 
in  FeUows  v.  Stevens,  24  Wend.  294,  Justice 
Cowen  held  that  the  law  would  set  aside  ''all 
secret  terms  made  by  the  creditors  with  the 
debtor,  more  favorable  to  the  former  than  is 
allowed  to  the  other  creditors."  It  is  the 
secret  agreement  itself  which  is  fraudulent 
and  void.  Bliss  v.  Matteson,  45  N.  Y.  22 ; 
Harloe  v.  Foster,  68  N.  Y.  885.  And  that  is 
nil  that  I  think  Leicester  v.  Rose  decided. 
White  V.  Euntz,  107  N.  Y.  518,  is  one  of  the 
latest  cases  in  which  this  court  has  considered 
the  effect  of  composition  agreements.  In  that 
case  the  plaintiff  had  signed  a  composition 
agreement  by  which  he  agreed  with  other 
creditors  of  the  debtors  to  accept  one  third  of 
the  indebtedness  due  them  in  four  notes,  to  be 
indorsed  by  the  father  of  the  debtors.  To 
induce  the  plaintiff  to  sign  this  agreement, 
Euntz,  the  father  of  the  debtors,  secretly 
agreed  to  purchase  of  him  the  composition 
notes  within  a  specified  time,  and  to  pay 
$10,000;  the  composition  notes  aggregating 
only  about  $6,000.  This  secret  agreement 
Euntz  refused  to  perform,  alleging  that  it 
was  null  and  void.  Thereupon,  plaintiff 
brought  an  action,  alleging  these  facts  in  his 
complaint,  and  also  that  several  other  cred- 
itors had  been  induced  to  sign  by  a  secret 
agreement  to  pay  them  a  larger  percentage 
than  the  one  third  provided  for  in  the  com- 
position agreement,  and,  upon  the  ground 
that  that  agreement  was  void  as  to  him,  de- 
manded its  cancellation,  and  that  of  the  notes 
delivered  under  it,  and  a  judgment  against 
the  debtors,  for  the  amount  of  the  original 
indebtedness.  Demurrer  to  the  complaint  was 
sustained  below,  and  in  this  court  the  judg- 
ment was  sustained.  It  was  held  that  the 
agreement  between  plaintiff  and  Euntz,  the 
debtors*  father,  was  fraudulent,  and  could 
not  be  enforced,  and  that  the  composition 
agreement,  as  to  all  the  innocent  parties,  was 
avoided.   As  the  plaintiff  was  not  an  innocent 
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party,  but  had  himself  taken  a  fraudulent 
advantage,  he  could  not  set  up  the  fraud  of 
the  creditors.    The  opinion  discusses  what 
were  his  rights.    It  was  said  that  he  had  not 
forfeited  all  claims  upon  his  debtors ;  that 
**  he  must  have  either  uie  composition  notes, 
or  his  original  notes ;"  that  he  could  not  avoid 
the  composition  agreement  as  to  himself,  and 
enforce   his   original    notes   for  their   full 
amount,  as  that  would  unjustly  resuh  in  an 
advantage  over  the  other  creditors,  and  "he 
should  be  held  to  the  oomposition."    "His- 
only  remedy,"  it  was  said,  "a^inst  the  de- 
fendants,   ij  upon  the  composition  notes.  "^ 
Judqe  Earl,   in  delivering  the  opinion   in 
White  ▼.  Euntz,  cited  the  English  case  of 
MdUdtieu  v.  Hodgson,  supra,  as  an  authority 
in  point ;  but  that  he  did  not  adopt  the  opin- 
ion, in  all  its  expressions,  is  evident,  for  he 
held  that  there  was  *'no  ground  upon  which- 
he  [the  creditor  in  the  case  before  him]  cai> 
be  deprived  of  all  remedy. "    It  is  very  plaii^ 
from  the  opinion  in  White  v.  Euntz,  that  it 
is  the  secret  agreement,  by  which  the  creditor 
receives  an  undue  advantage,  which  is  deemed 
to  be  avoided.     It  was  so  considered,  again^ 
by  Judge  Andrews,  in  Meyer  v.  BUUr,  109  N. 
¥.  600,  who.  referring  to  WhiU  v.  Euntz  a» 
authority  for  the  statement  that  a  collateral 
agreement   is   void   in    composition    cases, 
which  secures  to  one  creditor 'an  advantage- 
over  others,  said,  ''The  court  refuses  to  en- 
force the  secret  bargain,   and  confines  the 
creditor,  who  is  a  party  to  the  fraud,  to  i^ 
remedy  to  recover  the  sum  which,   by  the 
terms  of  the  composition,  he  agreed  to  ac- 
cept."   In  Solinger  v.  Earle,  82  IJ.  Y.  898, 
the  facts  were  that  a  third  party  had  given 
his  note  for  a  portion  of  the  insolvent's  debt 
to  the  defendants,  to  induce  them  to  agree  to- 
the  composition.    Having  paid  the  note  to  a 
transferee  thereof,  he  brought  an  action  to* 
recover  back  from  the  defendants  the  money 
so  paid.     It  was  held  that  the  action  could 
not  be  maintained,  for,  although  the  transac- 
tion was  a  fraud  upon  the  other  creditors,  the 
parties  were  in  pari  delicto.    Judge  Andrews, 
remarking  that  fair  dealing  condemned  suc^ 
a  transaction,  said :    "If  the  defendants  here 
were  plaintiffs  seeking  to  enforce  the  note,  it 
is  clear  that  they  could  not  recover. "    Inas- 
much as  the  note  sued  upon  was  for  an  addi- 
tional amount  beyond  the  amount  of  the  com- 
position agreement,  the  remark  of  the  learned 
judge  was  in  line  with  all  the  authorities. 
He  held  the  secret  agreement  was  void,  and 
could  not  have  been  enforced.    The  case  in 
in  no  wise  in  conflict  with  White  v.  Eunta 
or  Meper  v.  Blair, 

If  we  should  say  that  the  fraud  of  the 
secret  agreement  made  by  the  creditor  oper> 
ated  to  avoid  the  whole  transaction  of  com- 
position, the  result  would  be  to  leave  hin> 
with  the  original  indebtedness  unrel eased. 
If  the  composition  agreement,  by  which  the 
debt  was  compromise,  is  to  be  deemed  nulli- 
fied by  the  fraudulent  transaction,  I  do  not 
see  why  the  creditor  would  not  be  at  libertr 
to  pursue  the  original  debt;  a  view  which 
Littledale,  </.,  regarded  as  possible  in  How- 
den  V.  Haigh.  It  would  certainly  seem  to  be 
the  logical  outcome  of  the  proposition  as- 
serted below  that,  if  the  composition  agree- 
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ment  baa  been  aroided,  It  has  become  inop- 
eratiye  as  an  ajoeement  fur  any  purpose.     We 
Bssert  a  wholesome   rule,    and  one  which 
works  a  Just  result,  if  we  hold  that  the  secret 
snd  fraudulent  agreement  itself  is  illegal, 
and  is  inoperative  to  confer  any  rights  or  ad- 
T&Dtages  upon  the  cred i tor.    Perfect  equal  1  ty 
is  to  be  maintained  among  the  creditors.    It 
was  thought  below  that  the  secret  agreement 
and  the  composition  affreement  constituted 
but  a  single  and  indivisible  transaction  or 
agreement.    I  am  not  prepared  to  accede  to 
that  proposition,  though  it  has  support  in 
lome  of  the  English  cases  referred  to.    It 
seems  to  me  the  case  falls  easily  within  the 
rale  which  permits  a  severance  of  the  il- 
legal from  tiie  legal  part  of  the  covenant. 
Pickering  ▼.  llfraeombe  B.  Co.  L.  R.  3  C.  P. 
235.  950 ;  United  States  ▼.  Bradley,  85  U.  8. 
10  Pet.  84a-360,  9  L.  ed.  448.  455.     In  Mal- 
lan  V.  May,  11  Mces.  &  W.  653,  the  plain- 
tiffs, who  were  surgeon  dentists,  agreed  to 
take  the  defendaut  as  an  assistant,  and  to  in- 
struct him  for  a  term  of  years,  and  he  agreed, 
at  the  expiration  of  that  term,  not  to  practice 
his  profession  *'in  London,   or  any  of  the 
towns  in,  or  places  In,  England  or  Scotland, 
where  tihe  plaintiffs  might  have  been  prac- 
ticing."   It  was  held  that  the  covenant  as  to 
not  practicing  in  London  was  valid,  and  Uiat 
not  to  practice  elsewhere  was  illegal,  but 
that  the  valid  part  was  not  affected  by  the 
illegality  of  the  other  part    Here,  the  agree- 
ment with  other  creditors  for  a  composition 
was  lawful  and  valid,  unless  they  should 
elect  to  rescind  It  upon  the  discovery  of  the 
secret  agreement, —an  element  not  present. 
But  the  ag^reement  for,  and  the  giving  of, 
additional  security,  was  unlawfufand  void. 
Ii  there  any  reason  why  the  bad  may  not  be 
rejected,  and  the  good  retained?    Ii  the  al- 
ternative is,  as  it  presents  itself  to  my  mind, 
that  the  composition  agreement  shall  stand 
as  a  release  of  the  plaintiff's  oricpinal   de- 
mand, or  tiiat  it  shall  fall,  and  leave  the 
plaintiff  at  liberty  to  recover  the  original 
debt,  I  am  for  uplTolding  it,  and  I  fail  to  see 
why  the  le^al  part  of  the  transaction  had  with 
it  cannot  be  severed  from  the  illegal  part. 
We  should  be  careful,  in  our  desire  to  pun- 
ish ^e  harsh  and  unscrupulous  creditor,  who 
presses  his  debtor,  and  bargains  for  an  ad- 
vantage over  other  creditors,  by  deprivation 
of  legal  rights  and  remedies,  that  we  do  not 
go  too  far,  and  lay  down  a  rule  which  may 
result  unjustly  in  other  ways.    It  ought  not 
to  be  possible  that  through  his  fraud  he  may 
be  reinstated  in  his  original  position  as  a 
creditor  for  the  whole  sum  due.     The  opera- 
tion of  a  secret  agreement  is  such  that  the 
other  innocent  creditors  may,  because  of  the 
fraud  of  their  debtor,  elect  to  refuse  to  be 
bound  by   their  agreement  of  composition 
with  him.     U  the  secret  agreement  is  ezecu- 


tory,  they  may  not  so  elect,  and  may  rely 
that  the  creditor  secretly  seeking  to  obtain 
some  promise  of  advantage  over  them  will 
be  prevented  from  enforcing  it,  and  from 
gaining  anything  by  his  fraud.  Its  illegal- 
ity is  a  perfect  defense  in  the  hands  of  the 
promisor.  The  composition  agreement  is  one- 
thing,  as  an  agreement  between  all  the  cred- 
itors to  release  some  part  of  the  insolvent's 
indebtedness  to  them,  upon  terms  equal  as  to 
each ;  and  the  secret  fraudulent  agreement 
with  one  or  more  of  them  is  a  stipulation 
which,  from  its  inception,  was  unlawful,  and 
which  the  law  annuls.  Bliet  v.  Matteeon,  4& 
N.  Y.  22. 

It  was  also  suggested  in  the  opinion  be- 
low, in  support  or  the  rule  there  asserted, 
that  if  it  aid  not  obtain  there  wQuld  be  an 
inducement  to  an  unscrupulous  creditor  to 
commit  a  fraud,  for  his  only  risk  would  be 
to  lose  his  additional  security,  while  assured 
of  the  amount  of  his  composition.  To  a  cer- 
tain extent,  that  may  be  true;  but,  on  the 
other  hand,  it  may  be  suggested  that  if  it 
were  the  rule  the  insolvent  debtor  would  have 
the  inducement  to  ensnare  his  creditors  into 
some  secret  arrangement,  and  thus,  by  trick 
and  device,  to  leave  them  wholly  remedi- 
less,—disabled  to  recover  the  amount  of  the- 
composition,  and  disabled  from  pursuing  the: 
original  debt  which  the  composition  agree- 
ment released.  It  seems  wiser  simply  to  re- 
ffard  the  secret  agreement  as  one  which  the 
law  avoids  for  its'fraud.  The  cred  iter  makes 
it  with  the  risk  of  its  worthlesKness  if  re- 
pudiated, and  the  debtor. makes  it  with  the 
peril  that  its  discovery  will  furnish  cause  for 
his  other  creditors  to  avoid  the  composition 
agreement.  The  conclusion  reached  is  the- 
result  of  a  careful  examination  of  the  au- 
thorities and  the  doctrine  they  teach,  and  it 
is  in  accord  with  a  wiser  policy.  It  must 
not  be  forgotten  that  the  defendant's  contract 
of  indorsement  is  within  the  terms  of  the- 
composition  agreement  with  respect  to  the 
note  in  suit.  We  know  nothing  of  the  fate 
of  the  earlier  notes,  the  indorsement  upon 
which  by  defendant  was  secretly  and  fraudu- 
lently procured  to  be  added.  She  had  a  per- 
fect defense  to  Uie  enforcement  of  her  con- 
tract. We  are  only  concerned  now  witli  the 
question  of  whether  the  plaintiff  shall  have 
the  amount  of  the  composition,  not  with- 
stand! ne  it  may  have  been  agreed  secretly 
that  it  Siould  have  some  better  security  for 
the. payment  of  some  of  the  composition  in- 
stallments. This  question,  for  the  reasons 
stated,  should  be  answered  in  the  affirmative ; 
and  therefore  the  judgments  below  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

All  concur,  except  Andrews^  Gh,  J, ,  and 
PeckhaiBf «/.,  dissenting. 
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OHAS.  8.  HIGQINS  CO.,  AppL, 

V, 

HIGGIKS  SOAP  CO.,  Betpi. 

an  N.  T.  4flSL) 

!•  The  rl^ht  of  a  person  to'uee  hie  own 
nfHW^  in  btudnese  notwitbatandiDv  the  prior 
use  of  the  name  by  othen  in  a  Bimilar  buslDesB, 
does  not  extend  to  a  corporation  of  wblch  he  is 
a  promoter  and  member. 

B*  The  nee  of  the  name  **  Higglnm  Soap 
Co,**  to  fome  extent  as  that  of  the  **  Chas.  8. 
Hlrflrina  Go.**  which  ia  engaged  in  manufacturing 
various  Icinda  of  aoap  called  by  the  general  name 
of  **  Higgina  Soap**  will  prevent  the  right  of  a 
company  aubeequentJy  incorporated  in  another 
•tate  under  that  name  to  use  it  in  a  rival  buaineaa 
In  the  aame  city. 

(January  £L,  UOS.) 

APPEAL  bj  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Special  Term  for  Kings  County  in  favor 
of  defendant,  in  an  action  brought  to  enjoin 
defendant  from  using  the  name  under  which 
It  was  doing  business.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  H.  Aplinffton»  for  appellant: 

The  relief'^asked  for  in  this  action  is  based 
upon  the  principles  involved  in  trade- mark 
•Cases. 

RMf>e»  V.  Denieke,  12  Abb.  Pr.  N.  S.  02; 
McCardel  v.  Peek,  28  How.  Pr.  120;  Levy  v. 
Walker,  L.  R.  10  Ch.  Div.  437. 

Tiie  plaintiff  is  entitled  to  an  injunction 
herein. 

The  name  of  a  corporation  will  be  protected 
as  against  another  corporation  with  the  same 
name  or  n  name  so  similar  as  to  be  liable  to 
produce  confusion  or  deceive  the  public. 

Newby  v.  Oregon  Cent.  R.  Co.  1  Deady, 
609;  American  Qroeer  Pub.  Asso.  v.  Orocer 
Pub.  Co.  25  Hun.  8ft8 ;  Celluloid  Mfg.  Oo.  v. 
OeUonite  Mfg.  Co.  82  Fed.  Rep.  94. 

A  name  cannot  be  used  to  represent  that 
your  business  is  my  business. 

William  Rogers  Mfg.  Co.  v.  Rogers  d  8purr 
Mfg.  Co.  11  Fed.  Rep.  495;  LandrethY.  Land- 
reth,  22  Fed.  Rep,  41 ;  Rogers  v.  Rogers, 
58  Conn.  121.  55  Am.  Rep.  78;  Massam  v. 
TJiorUy's  Cattle  Food  Co.  L.  R.  6  Ch.  Div. 
574,  L.  R.  14  Cli.  Div.  748;  Fullwood  v. 
Fullwood,  L.  R.  9  Ch.  Div.  176;  Holloway 
y.  Holloway,  13  Beav.  209;  Stonebraker  y. 
Stonebraker,  88  Md.  268;  Browne,  Trade- 
Marl&s,  2d  ed.  g  420 ;  Munro  v.  Tousey,  14  L. 
R.  A.  245,  129  N.  T.  88;  Waterman  v.  Ship- 
ffian,  130  N.  Y.  801 ;  International  Trust  Co. 
T.  Intel' national  Loan  d  T.  Co.  10  h.  R.  A. 
T58,  153  Mass.  271;  Holmes,  B.  d  H.  v. 
Jlolmes,  B.  d  A.  Mfg.  Co.  87  Conn.  278.  9 
Am.  Rep.  824 ;  Eendriks  v.  Montagu,  50  L. 
J,  Ch.  456;  Frasser  v,  Fraeer  Lubricator  Co. 


121  111.  147;  Merchants  Detective  Amso.  ▼. 
Detective  Mercantile  Agency,  25  111.  A  pp.  259; 
Taylor  v.  Carpenter,  2  Sandf.  Ch.  604,  613, 
7  L.  ed.  721,  725 ;  McLean  v.  FXeming,  96  U. 
8.  245.  24  L.  ed.  828 ;  Seixo  v.  Provetende,  L. 
R.  1  Cb.  192 ;  Le  Page  Co,  ▼.  Ruesia  Oemoni 
Co.  17  L.  R.  A.  854,  5  U.  S.  App.  112,  51 
Fed.  Rep.  941. 

As  a  general  rule  the  purchasers  of  kitchen 
soap  are  domestics  who  can  be  easily  imposed 
upon,  and  this  fact  should  be  considered  in 
the  case  at  bar. 

Munro  ▼.  Smith,  86  N.  Y.  S.  R.  841. 

Mr.  Jesse  Jolinson»  for  respondent : 

Every  man  has  the  right  to  use  his  own 
proper  name  to  designate  the  product  of  his 
own  ingenuity,  skilT  or  industry.  It  is  ap- 
propriate and  proper  that  he  should  do  so. 

Meneely  v.  Meneely,  62  N.  Y.  427,  20  Am. 
Rep.  489 ;  Devlin  v.  Devlin,  69  N.  Y.  313, 
25  Am.  Rep.  173 ;  Koehler  v.  Sanders,  9  L. 
R.  A.  576,  122  N.  Y.  65 ;  CasweU  v.  ffasard, 
121  K.  Y.  484 ;  James  v.  James,  41  L.  J.  Ch. 
853 ;  Marcus  ^ard  d  Co.  ▼.  Ward,  40  N.  Y. 
8.  R.  792. 

General  descriptive  words,  words  which 
are  the  names  of  places  or  things,  cannot  be 
appropriated  and  made  property  under  the 
trade- mark  law. 

Browne,  Trade-Marks,  «§  191,  192 ;  Hem- 
man  v.  Alvord,  51  N.  Y.  189,  10  Am.  Rep. 
588 ;  Delaware  d  JET.  Canal  Co.  ▼.  CHark,  80 
U.  8.  18  Wall.  811,  20  L.  ed.  581;  CeUuloid 
Mfg.  Co.  V.  CeUoniU  Mfg.  Co.  82  Fed.  Rep. 
92 ;  Qoodyear*s  India  Rtibber  Olove  Mfg.  Ch. 
V.  Goodyear  Rubber  Co.  128  U.  8.  598,  83  L. 
ed.  535;  Brown  Chemical  Co.  v.  Meyer,  188 
U.  8.  540,  85  L.  ed.  247 ;  Ledanche  Battery 
Co.  v.  Western  Electric  Co.  28  Fed.  Rep.  276. 

Whether  plaintiff's  soap  is  known  in  the 
trade,  either  /generally  or  sometimes,  as 
"Higgins  Soap'^'does  not  entitle  the  plaintiff 
to  an  injunction  in  this  case. 

An  employe  in  any  business  requiring  skill 
or  ability,  when  he  retires  from  uiat  business 
(whether  voluntarily  or  on  compulsion),  has 
a  right  to  advertise  that  he  is  the  person 
formerly  in  the  other  concern,  and  he  has  a 
right  to  whatever  of  custom  or  of  trade  may 
come  to  him  from  honestly  stating  the  fact. 

Van  Wyck  v.  Horowitz,  89  Hun.  237 ;  CoUon 
V.  Deane,  7  N.  Y.  8.  R.  78 ;  Marcus  Ward 
d  Co.  V.  ^ard,  40  N.  Y.  8.  R.  792. 

Mr.  Higgins  simply  uses  his  own  name, 
and,  if  some  one  remembers  who  and  what 
he  was  in  the  soap  business,  that  does  not 
present  a  case  for  an  injunction. 

The  fact  that  the  names  here  in  controversy 
are  the  names  of  corporations,  and  not  of  per- 
sons, makes  the  rule  still  stronger  in  defend- 
ant's favor. 

Employers    Liability  Assur.  Corp.  v.  Em- 
loyers  Liability  Ins.  Co.  of  the  U.  S.  24  Abb. 
.  C.  868,  61  Hun,  552 ;  Farmers  Loan  d  T. 
Co.  Y.  Farmers  Loan  d  T.  Co.  of  Kansas,  31 


t 


NoTB.— While  the  above  ease  Is  not  expressly 
made  to  turn  on  the  effect  of  a  transfer  of  the 
rig-bt  to  use  a  trade-name,  it  appears  that  the  good- 
will and  trade-marlcs  of  the  soap  businesB  don* 
ducted  by  Cbas.  S.  Hig-glns  were  transferred  by  him 
to  a  corporation  which  took  his  name.  As  to  the 
effect  of  such  a  transfer  to  carry  the  risrht  to  use  a 

37  L.  R.  A. 


trade-name,  and  as  to  right  of  an  Individual  to  use 
his  own  name  in  his  own  business  after  such  a 
transfer,  see  note  to  Vonderbank  v.  Schmitt  (La.) 
15  L.  R.  A.  402,  also  Fish  Bros.  Wagon  Co.  v.  Fish 
(Wis.)  16  L.  R.  A.  463,  and  Le  Page  Go.  v.  Russia 
Cement  Go.  (a  a  App.  1st  G.)  17  L.  B.  A  854. 


See  also  40  L.  R.  A.  632;  43  L.  R.  A.  95;  44  L.  R.  A.  841. 


1896. 


Chas.  S.  Higgins  Co.  ▼.  Higoiks  Soap  Co. 


Abb.  N.  C.  104 ;  &  UniUd  StaUs  MereantiU 
Rep&rting  d  CdUecUng  Affeney  (Limited),  115 
N.  y.  178. 

Andrews*  Oh.  J.,  delirered  the  opinion 
of  the  court: 

The  plaintiff  seeks  in  this  action  to  restrain 
the  use  by  the  defendant  in  this  state  of  its 
corporate  name,  ** Higgins  Soap  Company," 
in  the  business  of  manufacturing  and  selling 
soap,  on  the  ground  that  such  use  is  an  un- 
lawful invasion  of  the  rights  of  the  "Chas. 
8.  Higgins  Company, "  the  plaintiff  corpora- 
tion. The  corporate  names  of  the  respec- 
tive corporations  are  not  identical,  but  it  is 
clsimed  in  behalf  of  the  plaintiff  that  there 
is  a  similarity  between  them  which,  in  con- 
nection with  other  facts,  is  liable  to  and  has 
produced  confusion,  and  will  enable  the  de- 
fendant to  appropriate  the  trade  of  the  plain- 
tiff. The  facts  found  show  that  in  1890, 
Srior  to  tlie  organization  of  the  corporation 
efendanc,  under  the  laws  of  New  Jersey, 
which  took  place  in  1892,  the  plaintiff,  a  do- 
mestic corporation,  organized  by  Charles  S. 
Higgins  and  others,  purchased  from  Charles 
S.  Higgins  and  his  partner,  for  the  sum  of 
$810,000,  in  stock  and  bonds,  the  soap  busi- 
ness originally  established  in  Brooklyn  by 
the  father  of  Charles  8.  Higgins  in  1846,  to 
which  business  Charles  S.  Higgins  succeeded 
on  his  father*s  death  in  1800,  together  with 
the  good- will,  labels,  trade-marks,  and  other 
property  employed  in  the  business.  The 
busiDC'SS  was  yery  valuable,  and  the  plain- 
tiff and  its  predecessor  expended,  subsequent 
to  1879,  in  advertising,  the  sum  of  $800,000, 
and  the  product  was  extensively  sold  in  New 
York  and  other  states,  and  was  well  known 
to  the  trade  as  ''Higgins  Soai),"  and  the 
plaintiff  corporation  was  sometimes  known 
as  the  **  Higgins  Soap  Company. "  The  plain- 
tiff and  its  predecessors  manufactured  a  great 
variety  of  soaps,  which  were  put  up  under 
different  names,  the  leading  article  being 
known  as  "  Chas.  S.  Higgins  German  Laun- 
dry Soap  ;^  but,*  as  we  infer  from  the  find- 
ings, all  the  soap  so  manufactured  passed 
under  the  general  name  of  '^ Higgins  Soap." 
On  the  organization  of  the  plaintiff  corpora- 
tion and  the  purchase  of  the  business,  it  con- 
tinued to  carry  it  on  in  Brooklyn,  where  it 
had  been  originally  established,  and  where 
it  has  ever  since  hieen  carried  on.  Charles 
8.  Higgins  wss  a  director  of  the  plaintiff, 
and  itsl9rst  president,  and  so  continued  for 
s  year  after  its  incorporation,  when  he  was 
displaced  from  his  position  as  president,  and 
ceased  to  be  a  director  of  the  company.  The 
ground  of  his  discharge  does  not  appear. 
Soon  afterwards,  in  the  summer  of  1893, 
Charles  S.  Higgins,  with  his  wife,  his  son, 
and  two  other  persons,  organized  the  defend- 
ant corporation,  under  the  name  of  the  **  Hig- 
fins  Soap  Company,"  to  carry  on  the  soap 
usiness,  and  commenced  the  manufacture 
of  soap,  having  its  factory,  principal  office, 
and  place  of  business  outside  of  New  Jersey, 
in  the  city  of  Brookljrn.  Charles  S.  Hig- 
gins became  the  president  of  the  defendant 
corporation,  and,  among  other  products,  it 
manufactured  and  put  up  a  soap  in  bars,  on 
the  wrappers  of  which  appear  the  words 
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"Higgins  Soap  Company,  Original  Laundry 
Soap,  Charles  S.  Higgins,  Prest.,"— and  the 
bars  were  impressed  with  substantially  the 
same  words.  It  was  shown  on  the  trial  thai 
letters  intended  for  the  plaintiff,  containing 
orders  for  goods,  or  relating  to  other  busi- 
ness matters,  had  been  sent  addressed  to  the 
" Higgins  Soap  Company,"  **Chas.  8.  Hig- 

gins  Soap  Co.,"  and  "^Chas.  Higgins  Co.  ;** 
ut,  in  general,  the  plaintiff's  place  of  busi- 
ness was  added  to  the  address,  and  they  were 
received  by  the  plaintiff.  There  were  pro- 
duced twenty-eight  letters  and  envelopes  of 
this  kind,  written  within  four  months  after 
the  organization  of  the  defendant  and  the 
commencement  of  this  action,  and  it  was 
stated  that  these  did  not  comprise  all  the 
letters  of  this  description.  The  main  ground 
upon  which  the  plaintiff  has  been  defeated 
In  the  courts  below  is  that  Charles  S.  Hig- 
gins or  the  members  of  his  family,  either 
separately  or  jointly,  had  the  right  to  estab- 
lish the  soap  business,  and  to  use  the  name 
of  Higgins  in  conducting  it,  and  to  designate 
the  product  as  "Higgins  Soap,"  and  that  no 
right  of  the  plaintiff  was  invaded  by  giving 
to  the  corporation  formed  by  them  Uie  name 
of  "Higgins  Soap  Company." 

The  case  of  Meneely  v.  Meneely,  62  N.  Y. 
427,  20  Am.  Rep.  489,  t|llowiDg  other  cases, 
is  an  authority  upon  the  prooosition  that  any 
person  may  use  in  his  business  his  family 
name,  provided  he  uses  it  honestly  and  with- 
out artifice  or  deception,  although  the  busi- 
ness he  carries  on  is  the  same  as  the  business 
of  another  person  of  the  same  name  previ- 
ously established,  which  has  become  known 
under  that  name  to  the  public,  and  although 
it  may  appear  that  the  repetition  of  that 
name  in  connection  with  the  new  business 
of  the  same  kind  may  produce  confusion, 
and  subject  the  other  party  to  pecuniary  in- 
jury. The  right  of  a  person  to  use  his  fam- 
ily name  in  £^is  business  is  regarded  as  a 
natural  right,  of  which  he  cannot  be  de- 

g rived,  by  reason  simply  of  priority  of  use 
y  another  of  the  same  name.  In  the  bill  of 
sale  from  Charles  S.  Higgins  to  the  plain- 
tiff the  former  consented  that,  so  long  as  he 
should  be  allowed  a  salary  of  $15,000  per 
year  for  his  services,  he  would  give  to  the 
company  the  full  benefit  of  his  receipts, 
processes,  etc.,  and  that,  "so  Ion  or  as  he  may 
be  employed  at  the  salary  aforesaid,  he,  said 
Higgins,  would  refrain  from  making  or  sell- 
ing soap  in  the  city  of  Brooklyn  except  for 
said  company;"  thereby,  by  implication, 
reserving  the  right  to  engage  in  the  business 
if  the  plaintiff  should  terminate  his  employ- 
ment. But  the  question  as  to  the  right  of 
the  defendant  to  assume  the  name  of  the 
"Higgins  Soap  Company,"  or  to  do  business 
in  that  name,  is  not  affected  by  any  contract 
entered  into  between  Charles  S.  Higgins  and 
the  plaintiff.  The  defendant  is  a  distiuct 
person  in  the  law  from  Charles  S.  Higgins. 
one  of  its  corporators  and  officers.  It  had 
entered  into  no  contract  with  the  plaintiff, 
nor  does  it  derive  any  of  its  rights  from 
Charles  8.  Higgins.  it  stands  in  respect  to 
the  question  involved  in  this  litigation  in 


the  same  situation  as  if  Charles  S.  Higgins 
had  never  been  a  corporator  or  stockholaer. 
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it  cannot  appropriate  the  name  or  the  trade- 
marks or  the  business  of  the  plantlfl  by  any 
simulation  or  deceit,  because  the  law  pro- 
hi  bits  such  appropriation  by  any  person, 
natural  or  artificial ;  but  the  fact  that  Charles 
S.  Uiggins  was  actiye  in  organizing  the  de- 
fcDdant,  or  that  he  may  have  been  actuated 
in  doing  so  by  feel  inn  hostile  to  the  plain- 
tiff or  by  a  desire  to  injure  its  business,  is, 
as  we  conceive,  irrelevant  to  the  case.  .  The 
sole  test  of  liability  is  whether  the  acts  done, 
either  in  organizing  the  defendant  or  in  the 
prosecution  of  its  business  subsequently,  in- 
vaded any  riffht  of  the  prior  corporation,  or 
exceeded  the  boundaries  of  fair  competition. 
On  the  other  hand,  we  think  it  is  equally 
clear  that  the  defendant  derives  no  additional 
immunity  from  the  fact  that  the  name  of 
''Higgins,"  in  its  corporate  name,  was  that 
of  one  or  more  of  its  corporators,  or  that 
Charles  S.  H logins,  or  any  one  of  that  name, 
might  engage  m  the  soap  business  under  the 
family  name,  or  that  Charles  8.  Higgins  and 
the  other  corporators  of  the  same  name  had 
consented  to  its  use.  The  right  of  a  man  to 
use  his  own  name  in  his  own  business,  the 
law  protects,  even  when  such  use  is  injuri- 
ous to  another  who  has  established  a  prior 
business  of  the  same  kind,  and  gained  a  rep- 
utation which  goes  with  the  name.  But  in 
such  cases  the  coui^  require  that  the  name 
shall  be  honestly  used,  and  they  permit  no 
art i flee  or  deceit,  designed  or  calculated  to 
mislead  the  public  and  palm  off  the  business 
as  that  of  the  person  who  first  established  it 
and  gave  it  its  reputation.  Oroft  v.  Bay^  7 
Beav.  84 ;  HoUoway  v.  Bolloway^  18  Beav. 
209 ;  Russia  Oement  Co,  v.  Le  Page,  147  Mass. 
206.  It  is  well  settled  that  an  exclusive 
right  may  be  acquired  in  the  name  in  which 
a  business  has  been  carried  on,  whether  the 
name  of  a  partnership  or  of  an  individual ; 
and  it  will  be  protected  against  infringe- 
ment by  another  who  assumes  it  for  the  pur- 
poses of  deception,  or  even  when  innocently 
used,  without  ri^ht,  to  the  detriment  of  an- 
other ;  and  this  right,  which  is  in  the  nature 
of  a  right  lo  a  tiade-mark,  may  be  sold  or 
assigned.  Levy  v.  Walker,  L.  R.  10  Ch. 
Div.  436;  IJoxie  v.  Chaney,  143  Mass.  692, 
68  Am.  Rep.  149;  Bassett  v.  Pereival,  5 
Allen,  846;  Russia  Cement  Co.  v.  Le  Page, 
supi^a;  Millington  v.  Fox,  8  Myl.  &  C.  838. 
In  respect  to  corporate  names  the  same  rule 
applies  as  to  the  names  of  firms  or  individ- 
uals, and  an  injunction  lies  to  restrain  the 
simulation  and  use  by  one  corporation  of  the 
name  of  a  prior  corporation  which  tends  to 
create  confusion,  and  to  enable  the  later  cor- 
poration to  obtain,  by  reason  of  the  similar- 
itv  of  names,  the  business  of  the  prior  one. 
The  courts  interfere  in  these  cases,  not  on 
the  ground  that  the  state  may  affix  such  cor- 

f borate  names  as  it  may  elect  to  the  entitles 
t  creates,  but  to  prevent  fraud,  actual  or 
constructive. 

The  names  of  corporations  organized  un- 
der general  laws,  and  in  most  other  cases, 
are  chosen  by  the  promoters,  and  it  would  be 
an  easy  way  to  escape  from  the  oblleations 
which  are  enforced  as  between  individuals  if 
a  corporation  were  granted  immunity  by  rea- 
son of  their  corporate  character,  llie  'prin- 
t7  L.a  A. 


ciple  upon  which  oourta  proceed  in  restrain- 
ing  the  simulation  of  names  which  havt 
become  trade-marks,  and  have  como  to  des- 
ignate the  business  of  a  particular  person  or 
company,  is  stated  in  Li$  v.  Haley,  L.  R  6 
Ch.  166, — ^an  action  to  restrain  the  use  by 
the  defendant  of  the  name  of  the  ''Guinea 
Coal  Company,"  in  his  business.  "I  auite 
agree  [said  Oifford,  X.  «/.]  that  they  [plain- 
tiffsl  have  no  property  in  the  name  [Guinea 
Coai  Company],  but  the  principle  upon 
which  the  cases  on  the  subject  proceed  ia 
not  that  Uiere  is  property  in  the  word,  but 
that  it  is  a  fraud  on  a  person  who  has  estab- 
lished a  trade,  and  carries  it  on  under  a 
given  name,  that  some  other  person  should 
assume  the  same  name,  or  the  same  name 
with  a  slight  alteration,  in  such  a  way  as  to 
induce  persons  to  deal  with  him  In  the  be- 
lief that  they  are  dealing  with  the  person 
who  has  given  a  reputation  to  the  name.* 
The  cases  are  not  infrequent  in  which  the 
use  of  corporate  names  has  been  restrained 
on  the  principle  of  the  trade-mark  cases. 
Holnus,  B,  d  A  ▼.  Eoimes,  B,  d  A.  Mfg.  Os. 
37  Conn.  378,  9  Am.  Rep.  824;  Massam  v. 
Thorley's  CattU  Food  Co,  L.  R.14  Ch.  Div.  748; 
CeUuloid  Mfg.  Co.  v.  CeiUmiU  Mfg.  Co.  82 
Fed.  Rep.  94 ;  Newby  t.  Oregon  Gent.  R.  Co. 

I  Deady,  609,  Fed.  Cas.  No.  10,144;  WilUam 
Rogers  Mfg.  Co.  v.  Rogers  d  Spurr  Mfg.  Go. 

II  Fed.  Rep.  496;  Le  Page  Co.  v.  Rum& 
Cement' Co.  2  C.  C.  A.  666,  61  Fed.  Rep. 
942.  17  L.  R.  A.  864,  6  U.  S.  App.  112. 

Whether  the  court  will  interfere  in  a 
particular  case  must  depend  upon  circum- 
stances,—the  identity  or  similarity  of  the 
names,  the  identity  of  the  business  of  the  re- 
spective corporations,  how  far  the  name  is  a 
true  description  of  the  kind  and  quality  of 
the  articles  manufactured  or  the  business 
carried  on,  the  extent  of  the  confusion  which 
may  be  created  or  apprehended,  and  other 
circumstances  which  mi^ht  justly  influence 
the  judgment  of  the  juage  in  granting  or 
withholding  the  remedy.  Whether,  upon 
equitable  principles,  the  reiQedy  should  have 
been  awarded  in  this  case  upon  the  facts 
proved  and  found  is  the  question  in  this 
case.  If  the  right  of  the  plaintiff  to  relief 
depended  exclusively  upon  the  comparison 
of  the  corporate  names  of  the  parties,  and  the 
inferences  to  be  drawn  from  such  comparison 
alone,  and  without  reference  to  any  extrinsic 
facts,  it  might  well  be  doubted  whether  the 
names  are  so  similar  that  the  court  could  find 
that  confusion  and  injury  would  be  likely 
to  arise.  But  the  case  dues  not  rest  alone 
upon  the  inferences  from  such  comparison. 
It  would  naturally  be  inferred  from  the  names 
that  both  parties  were  corporations.  The 
name  of  "Hitrgins"  appears  in  each.  The 
name  of  the  plaintiff  does  not  itself  indicate 
the  business  of  the  plaintiff  corporation, 
while  the  name  of  the  defendant  describes  its 
business.  But,  while  the  plaintiff's  name 
does  not  describe  its  business,  its  product  has 
come  to  be  known  to  the  trade  as  **  Hi  egins 
Boap,"  and  to  the  public  the  name  ox  the 
proauct  identified  the  plaintiff  as  the  manu- 
facturer of  this  product,  and  the  company 
came  to  be  known  and  called,  to  some  ex- 
tent, the  "Higgins  Soap  Company."    The 
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use  of  the  name  ^Higgius*  in  oooDection 
with  tiie  business  was  Taluable,  because  of 
its  use  for  a  great  number  of  years  by  the 
father  of  Charles  8.   Higgins,   and  subse- 
quently by  tlie  son,   under  which  a  large 
business  had  been  built  up,  and  by  reason 
of  the  larze  sums  which  had  been  expended 
in  adyertisinz  the  product.    The  name  of 
the  plaintiff  In  connection  with  these  facts 
indicated  to  dealers  in  soap  Uiat  the  article 
known  as  "  Higgins  Soap"  was  manufactured 
by  the  plaintifE.    The  manufacture  had  been 
established  for  fifty  years,  and  carried  on  in 
the  same  place.    Amonff  the  labels  which 
were  transferred  to  the  plaintiff  was  one  con- 
taininc  the  words  "Higgins  Soap,"  and  the 
word  ^Higgins"  was  placed  upon  many  of 
the  labels.     It  cannot  be  doubted  upon  the 
tndlDgs  that  the  reputation  of   "Uiggins 
Soap,^  when  the  defendant  corporation  was 
organized,  applied  to,  and  designated  to  the 
trade,  the  soap  manufactured  by  the  plaintiff 
and  its  predecessors.    The  promoters  of  the 
defendant,  knowing  the  history  of  the  busi- 
ness established  by  Higgins,  8r.,  in  1846, 
its  transfer  to  the  plaintin,  that  the  product 
was  known  to  the  trade  as  **  Higgins  Soap, " 
tbat  the  business  had  become  very  valuable, 
and  that  large  sums  had  been  expended  in 
advertising  it,  proceeded  to  organize  the  de- 
fendant corporation  under  the  name  of  the 
** Higgins  Soap  Company. "  and  to  manufact- 
ure soap  in  the  same  city  where  the  plain- 
tiff's business  was  carried  on.    The  inference 
seems  irresistible  that  the  defendant  assumed 
its  corporate  name  so  that  it  should  carry 
the  impression  that  it  was  the  manufacturer 
^^  *  Higgins  Soap,*  so  well  known  to  the' 


public.  But  if  the  name  was  assumed  tn 
good  faith,  and  without  design  to  mislead 
the  public  and  acquire  the  plaintiff's  trade, 
the  defendant,  knowing  the  fucts,  must  be 
held  to  the  same  responsibility  as  if  it  acted 
under  the  hoi^est  impression  that  no  right  of 
the  plaintiff  was  invaded.  The  names  are 
not  identical,  but,  as  said  by  Bradle^',  J., 
in  CeUuUnd  Mfg.  Co,  y.  CeUoniU  Mfg.  Oo.^ 
tupra:  "Similarity,  not  identity,  is  the 
usual  recourse  where  one  party  seeks  to  bene- 
fit himself  by  the  good  name  of  another.* 
In  tliat  case  the  learned  and  experienced 
Judge  who  sat  therein  expressed  the  opinion 
that  the  use  of  the  corporate  name  of  the  de- 
fendant should  be  restrained,  although  there 
was  a  much  greater  dissimilarity  between  the 
names  there  In  question  than  exists  between 
the  names  of  the  parties  here.  As  between 
these  parties,  the  case  is,  we  think,  the  same 
as  if  the  word  ''Soap"  was  written  into  the 
plaintiff's  name,  and  its  corporate  designs* 
tion  was  "  Chas.  S.  Higgins  Soap  Company.* 
The  evidence  shows  that  confusion  has  arisen, 
and  it  is  a  reasonable  presumption  that,  if  the 
defendant  is  permitted  to  continue  to  carry 
on  the  business  of  soap-mnking  under  its 
present  name,  the  public  will  be  misled,  and 
the  plaintiff's  trade  diverted,  the  extent  of 
such  diversion  increasing  with  the  increase 
of  the  defendant's  business. 

We  think  the  plaintiff,  upon  the  facts 
found  and  proved,  was  entitled  to  relief  by 
injunction. 

The  judgment  should  he  reversed^  and  a  new 
trial  granted. 

All  concur,  except  HmlLghtf  «/.,  not  sit- 
ting. 
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STATE  of  Wyoming,  S0  rO.  Louis  MILLER, 
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AoMs  W.   BARBER,    Secretary  of   State. 
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1.  Tliadiitjof  tbeaeeretaryof  state  to 

«ouiitenlim  and  alllx  the  great  seal  of  the  state 
to  commlsBlona,  oflkslal  acts,  and  other  Instru- 
meots  ianjed  or  done  by  the  governor,  under  a 
statute  eaylDff,  **he  sbaU  affix  *^  the  seal  in  such 
cases,  to  merely  minJsterlal  and  may  be  oompelled 
by  mtindaniiia. 

<•  The  rf ^bt  of  ma  oAeer  to  a  oommlik 

sion,  vbioh  has  been  taued  to  him  by  the  gov- 
enior,  cannot  be  considered  on  an  application  for 
mandamus  to  compel  the  Mcretary  of  state  to 
perrons  his  ministerial  duty  to  affix  the  great 
Mai  to  tuch  oommisrioD,  notwithstanding  the 
teoeral  nde  that  a  oiear  legal  right  to  the  writ 
v^wtbathown. 

^_ (December  1, 1898.) 

^^fn.-^¥fM  mandamus  to  secretary  of  state,  see 
•*JJftito V. Crawford  (Fla.»  U L.  B.  A  288. 

ftt  mandamns  to  governor,  see  Greenwood  Oem- 
«efy  Und  Co.  ▼.  Boiitt  (Oolo.)  15  L.  B.  A  880; 
»^y  v.Stste  aDd.)llI«.  B.  A.  788,  and  note,  also 
*w  to  State  T.  WMfcesldes  <a  C.)  8  L.  B.  A.  777. 

■tv  mndsmiis  to  speaker  of  house,  see  State  v 
5>er(»eh.)»L.B.A7W. 
«LaA 


PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  coantersign  and  affix  the 
great  seal  of  the  state  to  a  commission  which 
ad  been  issued  to  relator  by  the  governor 
of  the  state  authorizing  hini  to  act  as  fish 
commissioner.     Qranted. 
The  facts  are  stated  in  the  opinion. 

Mr.  A.  C.  Campbell*  for  relator : 

The  duties  of  secretary  of  state  are  minis- 
terial in  their  nature. 

Laws  1800-91,  chap.  69,  p.  882. 

It  is  his  duty  to  affix  the  seal  of  the  state 
and  to  countersign  all  commissions  issued  by 
the  governor. 

Laws  1890-91,  chap.  69,  ^  7.  8,  p.  888. 

(a).  Mandamus  will  lie  to  compel  a  sec- 
retary of  state  to  attest  a  commission  duly 
issued  by  the  governor. 

Mechem,  Pub.  Off.  g  958:  Merrill,  Man- 
damus, g  102 ;  Stat$  v.  Wrotnou>%ki,  17  La. 
Ann.  166 ;  Hatokiru  v.  The  Oavemar,  1  Ark. 
670,  83  Am.  Dec.  846. 

(b).  The  secretary  of  state  cannot  go  be- 
hind commissions  obcially  presented  to  him 
for  authentication. 

State  v.  Wrotn&wtki,  iupra. 

(c) .  The  governor  is  presumed,  as  a  sworn 
officer,  to  have  done  his  duty  and  the  secre- 
tary has  no  right  to  presume  that  grounds 
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djd  DOt  exist  justifying  the  govenior  in  is- 
suing the  commission. 

IbuL. 

(d).  Appointments  are  intrinsically  ex- 
ecutive acts. 

State  ▼.  Barbour,  68  Ck>nn.  88,  65  Am.  Rep. 
66 ;  Territory  ▼.  Gox,  6  Dak.  601. 

And  as  the  executive  power  is  by  our  Con- 
stitution, article  4,  section  1,  vested  in  the 
governor,  the  secretary  bv  refusing  to  affix 
ae  seal  and  countersign  tne  commission  is- 
sued by  the  governor  usurps  a  power  not 
delegated  to  him  and  places  a  veto  power 
upon  an  executive  act. 

Const,  art.  4,  §  2,  p.  46. 

Mestr9.  Charles  N.  Potter*  Attp-Oen., 
and  Lacey  ft  Vma  Devanter  for  respond- 
ent. 

Clark*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  in  manda- 
mus, commenced  in  this  court,  under  the 
provisions  of  article  6,  section  8,  of  the  Con- 
stitution, conferring  original  jurisdiction 
upon  this  court  in  cases  of  mandamus,  as  to 
all  state  officers.  The  relator,  in  his  peti- 
tion, substantiallv  sets  up  the  following 
facts:  (1)  That  ne  is,  and  for  more  than 
two  years  last  past  has  been,  a  resident  cit- 
izen and  a  qualified  elector  of  the  state  of 
Wyoming.  (2)  That  respondent  is  the  duly 
qualified  secretary  of  state  of  the  state  of 
Wjoming.  (3)  That  it  is  the  duty  of  the 
said  secretary  of  state  to  affix  the  great  seal 
of  the  state  and  to  countersign  all  commis- 
sions and  other  official  acts  required  by  law 
to  be  issued  or  done  by  the  governor  of  Uie 
state.  (4;  That  on  the  9th  day  of  February, 
1898,  the  governor  of  the  state  duly  nomi- 
nated to  the  senate  of  the  state  the  relator  to 
the  office  of  fish  commissioner  for  the  state 
of  Wyoming,  which  nomination  was  duly 
received  by  said  senate,  and  said  senate  there- 
after, on  the  18th  day  of  February,  1898,  ad- 
journed nne  die  without  either  conscDtinff  to 
or  disapproving,  or  in  any  manner  acting 
upon,  said  nomination.  (6)  That  thereafter, 
on  the  17th  day  of  March,  1898,  the  legisla- 
ture not  being  in  session,  the  governor  of 
this  state  did  duly  appoint  and  commission 
relator  as  fish  cx)mmissioDer  of  the  state  of 
Wyomins^,  and  did  transmit  said  appoint- 
ment ana  commission  to  the  said  secretary 
of  state,  with  the  request  that  he  countersign 
the  same,  and  affix  thereto  the  great  seal  of 
the  state ;  that  the  said  secretary  did  refuse 
to  so  countersign  and  affix  the  said  seal,  and 
returned  said  commission  and  appointment 
to  the  said  governor  without  having  affixed 
thereto  said  seal,  or  countersigned  the  same. 
(6)  That,  by  reason  of  such  refusal,  relator 
is  kept  out  of  the  fees  and  emoluments  of 
the  office,  etc.  ;  that  he  is  entitled  to  speed v 
relief,  etc.,  and  is  entirely  without  relief, 
unless  it  be  afforded  by  this  court.  (7)  That 
Gustave  Schnitger  is  now  exercising  the  du- 
ties and  receiving  the  emoluments  of  said 
office,  wherefore,  he  prays  for  the  writ  of 
mandamus. 

To  this  petition  the  respondent  filed  his 
answer,  in  which  he  admits  all  the  state- 
ments of  the  petition,  excepting  only  those 
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stated  in  the  sixth  paragraph,  as  above  set 
forth,  which  he  denies,  and  further  sets  forth 
as  a  defense  herein :  (1)  That  on  the  24th 
day  of  January,  1891,  the  governor  of  this 
state,  by  and  with  the  advice  and  consent  of 
the  senate,  duly  and  regularly  appointed  and 
commissioned  Gustave  Schnitger  fish  com- 
missioner of  the  state  of  Wyoming  for  a 
period  of  two  vears  thereafter,  and  until 
his  successor  should  have  been  duly  ap- 
pointed and  qualified;  that  thereafter  the 
said  Schnitger  duly  Qualified,  and  entered 
upon  the  duties  of  saia  office,  and  ever  since 
has  been,  and  still  is,  exercising  and  dia- 
charging  the  same.  (2)  That  at  the  time 
the  relator  was  appointed  to  said  office,  to 
wit,  March  17,  1898,  Gustave  Schnitger  was 
the  lawful  incumbent  thereof;  that  there 
was  then  no  vacancy  in  the  office,  and  hence 
the  governor  of  the  state  did  not  then  have 
power  or  authority  to  appoint  or  commission 
relator  thereto,  nor  was  he  then  required  or 
authorized  by  law  to  make  such  appoint- 
ment, or  to  issue  any  such  commission.  (S) 
That  defendant,  as  secretary  of  state,  is  not 
required  by  law  to  affix  the  great  seal  of  the 
state  or  countersign  any  commission  issued 
by  the  f^ovemor  of  the  state,  unless  such 
commission  is  required  or  authorized  by  law 
to  be  issued  by  the  governor.  (4)  That  re- 
lator has  not  been  appointed  to  the  office  by 
the  governor,  with  the  advice  or  consent  of 
the  senate;  that  he  has  not  been  appointed 
to  fill  any  vacancy  occurring  or  existing  in 
the  office,  and  is  not  entitled  thereto.  (6) 
That  should  the  commission  to  relator  be 
sealed  and  countersigned,  as  prayed  for,  the 
same  would  not  authorize  him  to  qualify  ae 
such  officer,  or  give  him  any  right  or  title 
to  the  said  office. 

To  this  answer  relator  demurred  ^ner- 
ally,  and  upon  these  pleadings,  the  petition,, 
answer,  and  demurrer,  the  cause  was  sub- 
mitted to  the  court. 

The  first  question  which  meets  us  In  the 
consideration  of  this  cause  may  be  thus 
stated :  Is  the  secretary  of  state,  under  the 
constitution  and  laws  of  the  state  of  Wyom- 
ing, a  mere  ministerial  officer,  as  regards 
the  countersigning  and  sealing  by  him  of 
the  official  acts  and  instruments  of  the  gov- 
ernor of  the  state,  when  such  acts  are  pre- 
sented to  him,  and  he  is  requested  by  the 
governor  to  countersign  the  same,  and  affix 
le  great  seal  of  the  state  thereto?  Or  is  be, 
under  the  constitution  and  laws  of  the  state> 
vested  with  discretionary  and  supervisory 
power,  which  enables  him,  before  executing 
the  functions  imposed  by  law  upon  him  in 
this  particular,  to  ]udge*f or  himself  whether 
such  official  acts  or  instruments  as  need  his 
authentication  are  constitutional  or  uncon- 
stitutional, legal  or  illegal,  and  to  affix  or 
withhold  from  such  acts  or  instruments,  at 
his  option,  according  to  his  discretion,  his 
official  signature,  and  the  impress  of  the 
great  seal  of  the  state? 

In  our  opinion,  the  duty  of  the  secretary 
of  state  with  respect  to  countersigning  and 
affixing  the  great  seal  of  the  state  to  the  com- 
missions, official  acts,  and  other  instruments 
issued  or  done  by  the  governor  are  simply 
and  merely  ministerial,  and  he  has  no  power 
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•r  authority  to  legally  go  behind  these  acts 
issaed  or  done  by  the  governor  in  due  form, 
and  examine  into  the  facts  upon  which  the 
executive  action  was  predicated.  Laws 
1890-91,  chapter  95,  defines  the  duties  of  sec- 
retary of  state,  and  section  8  thereof  is  as 
follows:  *'Sec.  8.  He  shall  affix  the  great 
seal  of  the  state  to  and  countersign  all  com- 
missions and  other  official  acts  required  by 
law  to  be  issued  or  done  by  the  governor, 
his  approval  or  disapproval  of  the  acts  of  the 
legislature  excepted,  and  all  other  instru- 
ments when  required  or  authorized  by  the 
governor."  We  have  no  doubt  that  the  ap- 
pointment of  the  relator  to  the  office  of  fish 
commissioner,  as  set  forth  in  the  pleadings 
here,  was  an  official  act  on  the  part  of  the 
governor,  and  such  an  official  act  as  the  law 
required  to  be  evidenced  by  a  written  in- 
strument executed  by  him.  PeopU  v.  Mur- 
ray, 70  N.  T.  621.  We  do  not  think  that, 
by  any  fair  construction,  it  can  be  held  that 
the  section  quoted  means  that  the  secretary 
ahall  be  limited  in  his  duty  in  this  respect 
to  those  official  acts,  only,  which  are  ex- 

Sreasly  authorized  by  law  to  be  issued  or 
one  by  the  governor,  but,  on  the  contrary, 
that,  in  all  cases  in  which  the  law  requires 
that  the  official  act  of  the  governor  shall  be 
evidenced  by  some  written  instrument  to  be 
subscribed  by  him,  it  is  then  the  duty  of  the 
secretary  of  state  to  countersign  and  affix  the 
great  seal  of  the  state  thereto,  when  requested 
so  to  do  by  the  governor.  The  language  of 
the  act  is  imperative.  It  does  not  simply 
authorize  the  secretary  to  countersign  and 
seal  the  instrument.  It  positively  commands 
him  to  do  so.  **  He  shall, "  is  the  command ; 
not,  **He  may,  if,  in  his  Judgment,  it  is 
proper. "  The  object  of  the  statute  is  ap- 
parent. The  great  seal  of  the  state,  bearing 
a  device  prescribed  by  law,  impressed  upon 
a  written  instrument  bearing  the  purported 
signature  of  the  governor  of  the  state,  proves, 
in  perhaps  the  best  possible  way,  that  the 
signature  is  genuine,  and  that  the  instru- 
ment is  an  official  act  of  the  governor.  This 
is  the  only  object  and  purpose  of  the  require- 
ment. After  the  countersigning  and  sealing 
by  the  secretary,  it  is  still  the  official  act  of 
the  governor,  and  of  him  alone,  and  in  no 
degree  whatever  is  it  the  act  of  the  secretnrj. 
It  is  wholly  and  entirely  immaterial  whether 
the  secretary  approves  or  disapproves  the  act. 
Whether  he  assents  to  it  or  dissents  from  it, 
It  is  none  of  his  concern.  The  governor  is 
the  responsible  PAftv,  and  he  alone  is  re- 
sponsible for  his  official  acta  in  matters  of 
this  kind.  Being  the  responsible  party,  and, 
by  virtue  of  article  4,  section  1,  of  the  Con- 
stitution of  this  state,  havine  the  executive 
power  vested  in  him,  and  in  nim  alone,  and 
being  authorized  by  the  act  creating  the  office 
of  fish  commissioner  to  fill  vacancies  in  that 
office  (Laws  1890-91,  chap.  69,  §  1),  and  be- 
ing expressly  authorized  by  the  statute  (Laws 
INW,  chap.  80.  g  47),  to  determine  when  a 
vacancy  exist  in  an  office  which  he  has  the 
power  to  fill  by  appointment,  it  follows  that 
In  all  such  cases  be  must  determine  for  him- 
self, at  least  so  far  as  the  executive  depart- 
ment is  concerned,  from  information  commu- 
nicated to  bfm,  when  appointments  become 
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necessary,  and  he  is  under  no  legal  obliga- 
tion to  communicate,  either  to  tiie  secretary 
of  state  or  to  any  one  else,  upon  what  in- 
formation he  acts.    Stats  v.  Wrotrunuki,  17 
La.  Ann.  156,  161 ;   8taU  v.  Harriion,    11» 
Ind.  484 ;  HiU  v.  8taU,  1  Ala.  561.    In  short, 
he  is  the  governor  of  the  state,  placed  in  hla 
position  by  the  people  of  the  state,  and  au- 
thorized by  the  constitution  and  laws  of  the 
state  to  perform  certain  acts ;  and  aq^ing,  as 
he  does,  under  the  sanction  of  a  solemn  oath, 
his  official  acts  are  entitled  to  the  respect  of 
every  one,  because  they  are  the  acta  of  the 
proper  department,  and,  prima  facie,  are  pre- 
sumed to  be  within  the  power  aod  authority 
conferred  upon  him  by  law.     HiU  v.  State, 
State  V.  Bdrriton,  and  State  ▼.  WratmnoM, 
eupra. 

It  does  not  follow  from  what  has  been  said 
that  the  commission,  when  countersigned  and 
impressed  with  the  great  seal  of  the  state  by 
the  secretary  of  state,  will  entitle  or  author- 
ize the  relator  to  oust  the  incumbent  of  the 
office.     What  the  effect  of  the  commission 
may  be  upon  the  respective  rights  of  the  re- 
lator and  the  incumbent  is  a  question  which- 
can  be  better  determined  in  a  controversy 
between  them;  and  in  this  case  we  expresa 
no  opinion  whatever  concerning  that  ques- 
tion, further  than  to  say  this:  that  in  sucli 
Sroceeding  between  relator  and  the  incum- 
ent  the  question  of  the  right  and  authority 
of  the  governor  to  make  the  appointment 
will  be  a  judicial  question  and,  as  we  now 
think,  not  concluded  by  the  ex  parte  deter- 
mination of  the  governor,  upon  which  the- 
commission  was  i^ued. 

But  it  is  urged  upon  us  that  inasmuch  as 
the  relator  is  not  entitled  to  a  writ  of  man- 
damus, unless  he  shows  a  clear  legal  right 
thereto,  the  question  of  his  right  under  the 
commission  is  fairly  before  the  court  on  the 
facts  pleaded,  and 'we  must  determine  the 
law  upon  those  facts  before  we  can  say  that 
the  relator  has  "a  clear  legal  right''  to  the 
writ,  because,  if,  upon  the  facts  pleaded  in 
the  answer,  it  is  clear  that  the  commissiou 
confers  no  actual  right  to  the  office  upon  the 
relator,  the  writ  will  require  the  respondent 
to  do  a  vain  and  useless  act,  which  the  law 
never  requires.  The  following  considera- 
tions are,  in  our  opinion,  a  complete  answer 
to  this  line  of  reasoning.  Admitting,  for 
the  purpose  of  this  question,  the  claim  of 
counsel  for  respondent,  that,  under  the  facta 
demurred  to,  the  action  of  the  governor  was 
wholly  without  authority  of  law,  it  does  not 
follow  that  the  secretary  was  at  all  justified 
in  withholding  his  signature  and  seal  from 
the  commission,  when  presented  to  him,  and 
request  therefor  made  upon  him  bv  the  gov- 
ernor. If  such  a  conclusion  should  follow, 
it  would  be  tantamount  to  declaring  the  law 
to  be  that  the  secretary  might  exercise  his 
discretion  In  this  case,  and  as  in  this  ca^^e, 
so  in  every  other  case ;  and  in  our  opinion  iho 
strongest  possible  grounds  of  public  policy 
demand  that  such  snail  not  be  the  rule.  As 
was  said  by  the  supreme  court  of  Louisiana 
in  the  esse  of  State  v.  Wrotiiotcski,  svpra, — 
a  case  almost  identical  with  this:  "Were 
this  right  of  supervision,  which  is  almost 
equivalent  to  a  veto  power,  in  the  secretary' 
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of  Btats,  as  it  is  seriouslj  contended  it  is, 
it  would  indeed  produce  startling  conse- 
quenoes.  The  secretary  of  state  could  par- 
4ilyze  at  will  constitutional  appointments 
made  by  the  executive.  He,  and  not  the 
governor,  would  control  appointments,  or 
nullify  them."  Again,  in  this  case,  as  in 
the  Wrotnou)ski  Case  cited,  every  fact  stated 
in  respondent's  answer  may  be  true,  as  we 
tu»ume  ft  is,  and  still  there  may  be  oondi- 
lions  existing  which  would  have  justified  the 
governor  in  issuing  the  commission;  and, 
«uch  bein^  the  case,  the  presumption  of  le- 
gality which  flows  from  the  performance  of 
an  omcial  act  done  bv  the  highest  executlTe 
officer  of  the  state  still  obtains,  and  in  this 
proceeding  the  court  will  not  go  behind  the 
•commission  to  inquire  into  the  evidence  on 
which  it  was  issued.  8t4Us  v.  Wrotnowski, 
tupra.  Nor  does  it  clearly  appear  that  the 
writ,  if  issued,  would  require  the  respond- 
'ent  to  do  a  vain  and  useless  act,  even  admit- 
ting all  the  claims  of  counsel  for  respondent 
as  to  the  legal  conclusion  to  be  drawn  from 
the  facts  pleaded  by  him,  for  with  such  ad- 
mission  it  will  still  depend  upon  the  future 
action  of  the  present  incumbent  of  the  office, 
4IS  to  whether  or  not  the  commission  would 

f;ive  relator  a  good  title  to  the  office.  If  re- 
ator  should,  with  such  commission,  enter 
•upon  the  office,  and  retain  possession  thereof, 
without  objection  on  the  part  of  the  present 
incumbent,  even  under  the  law  as  it  is 
•claimed  to  be  by  respondent,  he  (the  relator) 
would  not  only  be  de  facto  fish  commissioner, 
l)ut  as  well  the  dejurs  commissioner.  State 
T.  Jones,  19  Ind.  856. 

Upon  the  argument  and  in  briefs  of  coun- 
sel, the  case  or  People  v.  Forquer,  1  111.  104, 
was  stron^rly  urged  upon  us  as  a  case  identi- 
-cal  with  this  in  principle,  and  announcing  a 
different  conclusion  to  that  which  we  have 
readied.  We  have  carefully  considered  the 
•case,  and  are  not  at  all  inclined  to  follow  it. 
There  are  two  opinions  in  that  case.  In  one 
of  the  opinions,  that  of  Justice  Lock  wood, 
there  is  a  dictum  to  the  effect  that  the  secre- 
tary had  the  right  to  determine  whether  or 
not  the  governor,  in  issuing  a  commission, 
was  acting  within  the  powers  conferred  upon 
him  by  law,  and  hence  might  suspend  his  ac- 
tion on  the  request  of  the  governor  to  counter- 
sign and  seal  such  commission  until  that 
auestion  was  determined.  We  denominate 
lis  declaration  a  dictum  for  this  reason : 
The  facts,  as  stated  in  the  opinion  of  Justice 
Smith,  at  page  118,  show  that  the  reason  of 
the  secretary's  refusal  to  countersign  and  seal 
the  commission  was  the  fact  alleged  by  him, 
that  A.  F.  Hubbard,  who  issu^  the  com- 
mission, was  not  the  governor  of  the  state  of 
Illinois  at  the  time  the  commission  was  is- 
sued, but,  on  the  contrary,  one  Edward  Coles 
was,  and  for  some  time  prior  to  the  date  of 
the  commission  had  been,  the  governor  of 
•aid  state,  and  in  the  discharge  of  the  duties 
of  his  office  as  such.  Under  such  facts,  we 
have  no  doubt  that  the  court  decided  cor- 
rectly in  refusing  the  mandate ;  but  we  have 
difficulty  in  finding  any  necessity  for  the 
expression  of  opinion  as  to  the  discretion  of 
the  secretary,  to  be  found  in  Justice  Lock- 
wood's  opinion,  at  page  109.    The  language 
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of  the  opinion  upon  the  point  referred  to  is : 
"The  secretary  of  state  is  a  constitutional 
officer,  as  well  as  the  governor,  and  his  du- 
ties are  pointed  out  by  law.  I  think  he  may 
refuse  to  sanction  an  unconstitutional  or  il- 
legal act."  Whatever  may  have  been  the 
state  of  the  law  of  the  state  of  Illinois  at  the 
time  the  case  mentioned  arose,  with  respect 
to  the  powers  and  duties  of  the  secretary  of 
state  in  countersigning  and  sealing  commis- 
sions and  other  official  acts  issued  or  done  by 
the  governor  of  that  state,  we  are  entirely 
satisfied  that,  in  the  stat«  of  Wyoming,  the 
secretary  of  state,  in  performing  such  acta» 
in  no  way  whatever  compromises  himself. 
He  does  not  "sanction,**  nor  is  he  called  on 
to  "sanction,"  the  official  acts  of  the  gover- 
nor, in  any  way  or  degree  whatever,  ror  tlia 
simple  reason  Uiat  he  has  no  "sanction**  ei- 
ther to  bestow  or  to  withhold. 

It  is  the  unanimous  opinion  of  this  court 
that  the  secretary  of  state  has  not  shown  any 
valid  and  legal  reason  why  he  should  not 
countersign  and  sffix  the  great  seal  of  the 
state  to  the  commission  issued  by  the  gOT- 
emor  of  the  state,  and  appointing  Louis 
Miller  fish  commissioner  of  the  state  of 
Wyoming,  and  that  mandamus  is  the  proper 
remedy  to  oblige  him  to  do  his  duty  in  this 
particular. 

It  is  therefore  ordered  and  adjudged  by  ths 
court  that  a  peremptory  u>rit  of  mandamus  be 
issued,  direded  to  the  respondent  herein,  tv- 
quiring  him  to  do  as  prayed  for  in  relator's  pe- 
tition, at  once,  upon  the  presentation  of  the 
said  commission  to  him  for  that  purpose. 

Groesbeck*  Oh.  J,,  and  Conmwm^pJ,^ 
concur. 

Hehearing  denied. 


Maiy  B.  McFARLAND 

e. 

RAILWAY   OFFICIALS  &  EUPLOYtST 
ACCIDENT  ASSOCIATION  of   Indian- 

apoUs,  Indiana. 

< Wyo. X 

The  time  of  death  by  aoeldent  mad  not 
the  time  when  the  cause  of  aeUon  a<y 
ernes  on  a  policy  of  accident  iDsurance,  to  the 
time  from  which  to  to  be  computed  the  period  of 
**one  year  from  the  date  of  the  happening  of  the 
alleged  injury**  within  which  suit  must  bo 
brought  by  the  terms  of  the  policy,  although  the 
right  of  action  on  the  policy  did  not  accrue  untU 
the  expiration  of  ninety  days  after  proof  of  the 
Injuiy. 

(]fovemberl4.UBU 

QUESTIONS  reserved  by  the  District  Court 
for  Laramie  County,  for  the  opinion  of 
the  Supreme  Court  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 

Nora— The  conflict  of  declsioDS  on  the  queetton 
involved  in  the  above  case  gets  very  eztensive  re^ 
view  in  the  brief  and  opinion.  See  on  thto  point 
Hart  V.  Gitlsens  Ins.  Go.  of  Plttsbuigh,  Pa.  (Wia> 
21  L.  B.  A.  748,  and  Travelers  Ids.  Co.  v.  Oalif orala 
Ins.  Oo.  (N.  Dak.)8  L.  R.  A  7W,  and fwto. 
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of  fire  insuranoe.  Questicnt  anmoered  in  de- 
fendanfs  favor, 

Tbe  facts  are  stated  in  the  opiDion. 

Ma»r$.  A.  C.  Campbell  aod  B.  W. 
Breckons  for  plaintiff. 

Mesfn.  Laeey  ft  Van  OeTanter,  for 
^defendant: 

Statutes  of  limitations  have  been  uniformly 
held  to  mean  exactly  what  they  say,  and  the 
time  of  the  running  of  such  statutes  is  uni- 
formly held  to  be  the  time  stated  in  the  stat- 
ute. 

The  statute  limiting  actions  for  death  caused 
by  wrongful  acta  rrad  ''two  years  after  the 
death  of  such  deceased  person.''^ 

Wjro.  Rev.  Stat.  §  2864. 

It  is  uniformly  held  that  the  limitation  be- 

Sins  to  run,  according  to  its  words,  '*f  rom  the 
eath/'  and  not  from  the  time  the  cause  of  ac- 
tion accrues. 

Gearffe  v.  CAicago,  M,  d  8t,  P.  R.  Co,  51 
Wis.  603;  Rvgland  ▼.  Anderson,  80  Minn.  886: 
The  Harruiyiirg  v.  Bickard$,  119  U.  S.  199,  8o 
L.  ed.  868;  Oacanagh  v.  Ocean  Steam  Nad,  Co, 
Limited,  18  N.  Y.  Supp.  540:  Taylor  ▼.  Cran- 
berry  Iron  dt  Coal  Co,  94  N.  C.  525;  Best  v. 
Kinsion,  106  N.  C.  205;  Pitttburg,  G,  db  St, 
L.  K  Co.  V.  nine,  25  Ohio  St.  629;  UiU  v. 
New  Baven,  87  Yt.  501,  »8  Am.  Dec.  618; 
Benjamin  v.  Eldridge,  50  Cal.  612. 

Such  provisions  in  policies  are  valid  and 
trinding  upon  the  parties. 

jRiddleebarger  v.  Hartford  F,  Ins,  Co.  of 
Hartford,  Conn,  74  U.  S.  7  Wall.  886. 19  L.  ed. 
257;  Hart  v.  Citizene  ln$.  Co,  of  PitUburgh, 
/bk  21  L.  R.  A.  748,  86  Wis.  77. 

In  Hart  v.  Citizentt  Ins,  Co.  of  Pittsburgh, 
Pa,,  supra,  the  question  here  at  issue  between 
the  plaintiff  and  defendant  came  squarely  be- 
fore the  court. 

The  court  said  plain  unambiguous  words 
which  can  have  but  one  meaning  are  not  sub 
Ject  to  construction.    "Twelve  months  next 
after  the  fire"  has  one  certain  meaning  and  but 
one.    It  can  have  no  other. 

8taU  Ina,  Co.  v.  Meesman,  2  Wash.  459; 
MtEkry  v.  Continental  Ins,  Co,  48  Ran.  200; 
8taU  Ins.  Co,  v.  Stoffels,  Id.  205;  Johnson  v. 
Humboldt  Ins,  Co,  91  111.  98.  83  Am.  Rep.  47; 
Semmes  v.  Hartford  Ins,  Co,  80  U.  S.  18  Wall 
168.  20  L.  ed.  490;  Travelers  Ins.  Go.  v.  CaH- 
fomia  Ins,  Co,  8  L.  R.  A.  769.  1  N.  Dak.  151; 
AUemania  Ins.  Co,  v.  Utile,  20  111.  App.  431; 
Virginia  Fire  d  Marine  Ins.  Co.  v.  Wells,  88 
Ya.  786;  Chambers  v.  Atlfis  Ins.  Co.  51  Conn. 
VJ,  60  Am.  Rep.  1;  Boioen  v.  National  Life 
Asso,  68  Gonn.  460;  King  ▼.  Watertown  F, 
Ins.  Co.  47  Hun,  1;  Fullam  v.  Neto  York 
Union  Ins.  Co,  7  Gray,  61,  66  Am.  Dec.  462; 
Glacis  Y,  Walker,  66  Mo.  82;  Oioen  v.  Howard 
Ins.  Oo,  87  Ky.  571;  Blanks  v.  Neie  Orleans 
Hibernia  Ins.  Co.  36  La.  Ann.  599;  Tasker  ▼. 
KenUm  Ins,  Co.  58  N.  H.  469;  Wilson  v.  jEtna 
Ins.  Oo.  27  Yt.  99;  Law  v.  New  England  Mvt. 
Ace.  Asso.  94  Mich.  266;  LenU  v.  Teutonia  F. 
Ins.  Oo,  96  Mich.  445;  Farmers  Mut,  F.  Ins. 
Co.  ▼.  Harr,  94  Pa.  845;  Universal  Mut,  F.  Ins. 
Co.  Y.  Weiss,  106  Pa.  20;  Hocking  v.  Howard 
Ins.  Co.  130  Pa.  170;  Sehroeder  v.  Keystone 
Ins.  Co.  2  Phila.286;  Thompsons,  Phamirlns. 
Co,  25  Fed.  Rep.  296;  Bteel  v.  Phanix  Ins.  Oo. 
4  Brooklyn,  47  Fed.  Rep.  868. 
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Conaway*  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  on  a  certificate  of 
membership  of  the  defendant  association,  in 
the  nature  of  a  policy  of  accident  and  life 
insurance,  whereby  defendant  insured  the 
life  of  William  W.  McFarland  for  twelve 
months,  commencing  June  10,  1891,  against 
death  by  external,  violent,  and  accidental 
means,  in  the  sum  of  $2,000,  payable  to 
plaintiff,  wife  of  the  insured,  should  death 
result  within  ninety  days  from  the  time  of  the 
injury.  On  May  1,  1892,  the  insured  received 
injuries  such  as  he  was  insured  against  by 
virtue  of  the  certificate  or  policy  mentioned, 
from  which  injuries  he  died  the  same  day. 
Deceased  was  also  insured  in  the  same  instru- 
ment against  injuries  not  resulting  in  death, 
but  this  branch  of  the  subject  It  is  not  nec- 
essarv  to  consider.  The  certificate  contains 
the  following  provision:  ''No  suit  in  law 
or  equity  shall  be  maintained  on  this  certifi- 
cate, on  any  accidental  iniur^  or  death,  un- 
less such  suit  be  brought  within  one  vear  from 
the  death  of  the  happening  of  the  alleged  in- 
jury ;  and  failure  to  bring  suit  within  one 
year  shall  be  taken  and  deemed  as  conclusive 
evidence  against  the  validity  of  such  claim, 
and  of  forfeiture  of  all  right  under  this 
certificate.^  Suit  was  not  brought  on  this 
policy  or  certificate  within  one  ^ear  from  the 
date  of  the  happening  of  the  injury  to  and 
tiie  death  of  the  insured,  but  was  brought  a 
1  ittle  more  than  thi rteen  months  after,  l^ain- 
tiff  admits  that  it  was  competent  for  the 
parties  to  limit  the  time  for  bringing  suit  by 
a  provision  inserted  in  the  certificate  by  the 
association,  and  accepted  by  the  insured  ;  but 
plaintiff  insists  that  under  the  conditions  of 
the  certificate  the  time  of  the  limitation 
should  not  run  **  from  the  date  of  the  happen- 
ing of  the  alleged  injury,"  but  should  run 
from  the  time  the  cause  of  action  accrued, 
or,  in  other  words,  from  the  time  when  the 
company  might  be  sued.  This  could  not  be 
done  until  the  expiration  of  ninety  days  after 
the  claimant  had  furnished  verified  aflirmative 
proof  in  writing  of  the  injury,  which  proof 
was  required  to  be  furnished  within  seven 
months  from  the  happening  of  such  injury. 

It  appears  that  proofs  of  death  were  fur- 
nished by  plaintiff  on  August  24,  1892, — leas 
than  four  months  after  the  injury  to  and 
death  of  the  insured.  It  further  appears  that 
defendant  finally  denied  its  liability,  and 
refused  to  pay  plaintiff's  claim,  on  September 
1,  1892.— just  four  months  after  such  death 
and  injury.  By  written  stipulation  of  the 
parties  filed  in  the  cause,  it  is,  in  effect, 
agreed  that,  if  the  court  should  be  of  the 
opinion  that  the  suit  is  not  barred  by  the 
limitation  contained  in  the  certificate,  judg- 
ment shall  go  in  favor  of  the  plaintiff ;  other- 
wise, in  favor  of  the  defendant.  Under  these 
facts  and  conditions,  the  district  court  finds 
that  three  difficult  and  important  questions 
arise,  upon  which  it  reserves  a  decision,  and 
sends  the  cause  to  this  court  for  its  decision 
of  the  question,  under  the  statute  authorizing 
this  course  of  procedure.  The  questions  so 
reserved  are  these:  "  (1)  Under  the  allega- 
tions contained  in  the  pleadings  herein,  was 
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this  action  commenced  in  time,  or  was  the 
claim  of  the  plaintiff  barred  at  the  commence- 
ment of  this  action  by  reason  of  the  pro- 
▼isions  of  the  policy  sued  npon,  as  set  forth 
in  the  pleadings?  (2)  Under  the  pleadings 
herein,  did  the  limitation  named  in  the  policy 
begin  to  run  at  the  death  of  the  insured,  or 
at  the  expiration  of  ninety  (90)  days  after  the 
receipt  by  defendant  of  proofs  of  death,  or 
ftt  the  time  when  the  defendant  refused  to  pay 
the  plaintiff's  claim?  (8)  Under  the  written 
stipulation  of  the  parties  herein,  should 
Judgment  be  rendered  for  the  plaintiff,  or  for 
the  defendant?" 

The  district  court  asks,  "Was  this  action 
commenced  In  time?"    The  answer  to  this 

auestion  must  determine  what  the  judgment 
liall  be.  But,  to  answer  this  and  the  other 
questions  reserved  and  submitted,  we  must 
consider  and  determine  from  what  date  the 
limitation  runs.  Three  dates  to  be  considered 
are  indicated  in  the  questions  of  the  court  and 
in  the  briefs  and  oral  arguments  of  counsel : 
First,  the  date  of  the  death  of  the  insured. 
May  1,  1892 ;  second,  the  date  of  the  final 
refusal  of  defendant  to  pay  the  claim  of  plain- 
tiff, September  1,  1892;  and,  third,  ninety 
days  after  proofs  of  deatli  were  furnished,  the 
expiration  of  the  ninety  days  occurring  No- 
Tember  24,  1892.  The  question  of  the  date 
from  which  the  limitation  runs  is  an  im- 
portant one,  involving,  as  it  does,  leading 
and  elementary  principles  In  the  construction 
of  contracts,  and  being  a  question  of  first  im- 
pression in  the  courts  of  this  state.  And  it 
must  be  considered  a  difficult  question,  since 
eminent  courts  are  In  conflict  in  their  views 
of  contracts  of  insurance  similar  to  the  one 
under  consideration.  These  conditions  re- 
quire a  careful  consideration  of  the  question, 
and  a  careful  scrutiny  and  weighing  of  the 
authorities  on  both  sides. 

The  main  contention  of  plaintiff  seems  to 
be  Uiat  the  limitation  of  the  time  for  bring- 
ing suit  to  "one  year  from  the  date  of  the 
happening  of  the  alleged  injury"  shall  be 
held  to  mean  one  year  from  the  date  when  the 
cause  of  action  accrues.  The  doctrine  upon 
which  the  contention  is  based  is  stated  in 
Wood  on  Insurance  (second  edition),  chang- 
ing the  language  used  in  the  first  edition  to 
these  words :  ^Sec.  469.  It  is  held  in  some 
of  the  cases  that  when  a  policy  stipulates  that 
no  action  shall  be  brought,  unless  commenced 
within  a  certain  time  after  loss  or  damai?e 
shall  accrue,  and  there  is  a  provision  in  the 
policy  that  the  company  will  pay  in  thirty, 
sixty,  ninety,  or  any  other  number  of  days 
after  proofs  of  the  loss  have  been  served,  the 
limitation  does  not  attach  until  after  the 
period  which  the  company  has  in  which  to 

Say  the  loss  has  expired.  The  limitation 
oes  not  apply  until  the  right  of  action  has 
accrued,  and,  until  the  period  has  expired 
which  the  company  has  to  pay  the  loss  in,  no 
right  of  action  exists."  Cases  from  New 
York,  Michigan,  and  West  Virginia  are  cit- 
ed in  a  note  to  support  this  view.  The 
note  continues,  "But  a  contrary  doctrine  is 
held  in  some  of  the  states,"  citing  cases  from 
New  Hamp^ire,  Connecticut,  Massachusetts, 
Vermont,  and  Illinois.  The  exhaustive  re- 
searches of  counsel  have  resulted  in  the  col- 
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lection  of  a  large  number  of  cases  from  nearly 
half  of  the  states  in  the  Union,  as  bearing 
more  or  less  directly  upon  the  question  under 
discussion.  It  is  admitted  by  plaintiff  that 
it  is  lawful  for  the  parties  to  a  contract  of 
insurance  to  limit  the  time  within  which  an 
action  may  be  brouc^ht  upon  such  contract  by 
a  provision  inserted  therein.  Bo  cases  cited 
to  establish  this  proposition  will  not  be 
mentioned  in  this  discussion.  It  is  only  nec- 
essary to  consider  cases  which  hold  that  pro- 
visions  for  occupying  a  portion  of  the  time 
limited  in  the  performance  of  conditione 
precedent  to  the  right  of  action  do  or  do  nol 
extend  this  time  beyond  the  limit  specified. 
It  is  admitted  by  the  defendant  that  if  the 
time  allowed  for,  or  necessarily  occupied  by 
the  claimant,  under  contract  of  insurance,  in 
performing  such  conditions  precedent,  should 
include  all  the  time  specified  within  which 
suit  must  be  brought,  or  should  not  leave  a 
reasonable  time  for  that  purpose,  the  right  of 
action  would  not  be  lost  by  the  lapse  of  the 
time  specified.  Neither  if  the  bringing  of 
the  action  was  delayed  bevond  the  time 
limited  by  the  conduct  of  the  insurer.  So 
cases  cited  to  these  propositions  will  be  elim- 
inated from  this  discussion.  The  most  of 
the  cases  bearing  upon  the  question  of  ex- 
tending the  time  limited  for  commencing 
suit  by  holding  the  limitation  to  run  from  a 
later  date  than  that  specified  in  the  policy 
are  cases  of  fire  insurance  which  limit  the 
time  to  a  certain  number  of  months  after  the 
loss  or  after  the  fire,   and  further  require 

S roofs  of  loss  to  be  furnished,  or  other  oon- 
itions  precedent  to  the  right  of  action  to  be 
performed,  for  which  time  is  allowed,  or 
which  necessarily  consume  time.  So  f ar  ae 
the  question  has  been  before  the  federal 
courts,  the  decisions  are  conflicting.  Judge» 
Thayer,  Bunn,  Hawley,  and  Gilbert  have 
held,  in  favor  of  the  position  of  plaintiff, 
that  the  limitation  runs  only  from  the  time 
the  cause  of  action  accrues,  although  the 
policy  reads  a  certain  number  of  months  after 
the  loss  or  after  the  fire.  JudgeB  Deady  and 
McKenna,  and  the  court  of  appeals  of  the 
District  of  Columbia,  hold  directly  the  re- 
verse. See  iStea/ V.  Phcenixlns.  Co,  of  Brook- 
lyn, 2  C.  C.  A.  463,  61  Fed.  Rep.  715 ;  VeiU 
V.  Clinton  F,  In».  Co.  80  Fed.  Ren.  668; 
Priesen  v.  Allemania  F.  Ins,  Co.  Id.  852 ;  Me- 
Elhone  v.  Mas8achu9eti$  Ben.  Aaao.  22  Wash. 
L.  Rep.  157.  Cominff  to  the  states,  we  find 
five  states  and  one  territory  holding,  by  their 
courts  of  last  resort,  that  a  limitation  of  a 
certain  time  for  beginning  action  after  the 
loss  or  after  the  fire  shall  not  run  from  the 
date  of  the  loss  or  of  the  fire,  but  from  the 
time  the  cause  of  action  accrues.  We  find  a 
considerably  larger  number  where  the  de- 
cisions are  directly  to  the  contrary  effect,  and 
a  number  where  they  are  somewhat  equi- 
vocal, and  claimed  by  both  parties,  and  some 
make  a  distinction  between  the  meaning  of 
the  phrases  "after  the  loss"  and  "after  the 
fire. "  So,  if  we  were  to  decide  this  case  ac- 
cording to  the  number  of  the  authorities,  we 
should  be  compelled  to  decide  it  in  favor  of 
the  defendant.  But  this  Is  not  a  satisfactory 
way  of  determining  a  question  of  the  con- 
struction of  the  language  eithsr  of  a  oontncl 
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or  of  a  statute.  An  examination  of  the  de- 
cisions, with  the  reasons  assigned  for  them, 
is  preferable. 

The  case  of  Barber  y.  Fire  A  MaHne  Ins. 
Oo.  €f  Wheding.  16  W.  Ya.  658,  37  Am.  Rep. 
800,  was  an  action  on  a  policy  of  fire  insur- 
ance, which  made  the  loss  payable  sixty  days 
** after  due  notice  and  proof  of  the  same,"  but 
specifying  no  time  within  which  such  notice 
and  proof  should  be  made,  and  limiting  the 
time  for  bringing  action  to  ''six  months  next 
after  the  loss  should  occur. "    The  court  cal  Is 
tlie  time  which  must  elapse  before  suit  can 
be  brought  an  indefinite  time,  because  the 
claimant  was  not  required  to  furnish  his 
proofs  of  loss  within  a  specified  time,  and 
Aolds  that  in  such  cases  the  six-months'  limi- 
tation runs  from  the  time  when  the  cause  of 
action  accrues  and  not  before,  and  expires  in 
this  instance  six  months  and  sixty  days  after 
proofs  of  loss  were  furnished,  and  finds  tliat 
this  was  *'the  intent  of  the  parties."    The 
later  case  of  Murdoch  y.  Franklin  Ine,  Co. ,  83 
W.  Va.  407,  7  L.  R.  A.  572,  was  an  action 
on  a  policy  of  insurance  which  limited  the 
time  fur  bringing  action  to  six  months  from 
t&te  date  of  the  loss,  and  requiring  proofs  of 
the  loss  within  thirty  days  thereafter,  and  al- 
lowing the  Insurer  sixty  days  after  proof  of 
loes  in  which  to  make  payment.     The  court 
quotes  from  Berber  y.  Fire  db  Marine  Ine.  Go, 
of  yVkcMing,  iupra,  that  the  **  intent  of  the 
parties  to  the  contract  was  that  the  six- 
months'  limitation  should  commence  to  run 
when  the  cause  of  action  accrued,  and  not  be- 
fore." '  And  the  court  concludes:    **So  that 
case  is  authority  for  the  position  (1)  that  the 
limitation  does  not  begin  until  the  cause  of 
action  accrues ;  and  (S)  that  it  does  not  begin 
from  the  actual  loss, — thus  departing  from 
the  letter  of  the  policy."    In  Iowa  the  doc- 
trine is  firmly  established  that  under  a  policy 
of  insurance  limiting  the  time  for  bringing 
action  upon  it,  and  requiring  the  perform- 
ance of  conditions  prec^ent  which  must  oc- 
cupy a  portion  of  that  time,  the  limitation 
does  not  commence  to  run  until  the  ri^ht  of 
action  accrues.     See  Matt  y.  lotoa  Mut,  Aid 
Auo,  81  Iowa,  185:  MeOonnell  y.  Iowa  Mut, 
AidAseo.  79  Iowa,  lbl\EUisT,  Council  Bluf^ 
Ine.  Go,  64  Iowa,  607 ;  MiOer  y.  Hartford  F, 
Ins,   Go,  70  Iowa,  704 ;  Eggleston  y.   Council 
Rujfe  Ins.  Co,  65  Iowa.  808 ;  Quinn  y.  (hp- 
ital  Ins.  Co.  71  Iowa,  615.     Two  reasons  for 
this  line  of  decisions  are  giYen  in  the  dif- 
ferent cases  in  Iowa :    One  reason  is  the  as- 
sumption, made  in  the  West  Virginia  cases, 
that  such  was  the  intent  of  the  parties,  and 
a  statement  of  it  is  found  in  Bllis  y.  Council 
Bluffs  Ins.  Co.,  supra.-^K  case  of  fire  insur- 
ance, — in  these  words :    **  Now,  i t  is  ap parent 
that,  if  the  literal  construction  of  the  pro- 
YisioD  in  question  contended  for  by  defend- 
ant obtains,  it  might  frequently  happen  that 
the  right  of  action  woula  be  beared  by  it  be- 
fore such  right  had  accrued  to  the  assured 
under  the  other  provision.     It  is  very  clear 
that  the  parties  never  intended  that  such  a 
lesult  should  be  accomplished."    The  time 
limited  in  this  case  was  "six  months  next 
after  the  loss  shall  occur. "    The  other  reason, 
as  held  in  Iowa,  is  that  there  is  a  rule  of 
eoDstruction  of  limitations,  both  by  statute 
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and  by  contract,   that  the  limitation  runs 
only  from  the  time  when  the  right  of  action 
accrues.     It  is  stated  in  McConnell  y.   lotta 
Mut,  Aid  Amo,,  supra^ — a  case  of  life  insur- 
ance,— in  these  words :    "  It  is  a  familiar  and 
just  rule,  recognized  by  the  courts,  that  a 
bar  created  by  statute  or  by  contract  to  an 
action  for  a  breach  of  its  conditions,  by  rea- 
son of  the  lapse  of  time,  will  not  commence 
to  run  until  the  right  of  action  accrues ;  that 
is,  the  plaintiff  must  have  the  full  time  given 
by  the  statute  or  contract  after  his  right  of 
action  arises,   in   which   to  commence  his 
suit."    The  limitation  in  this  case  was  six 
months  after  the  death  of  the  assured.    As  to 
this  case,  it  is  sufficient  to  sav  that  no  case 
has  been  cited  by  counsel,  and  none  has  oc- 
curred to  us,  which  holds  that  a  period  of 
limitation  fixed  bY  statute  has  ever  been 
clm])ged  by  a  court  by  construction.     And  by 
nil  tlie  authorities  the  rule  of  construction  U 
tlic  same  for  contracts  as  for  statutes, — that 
the  true  meaning  and  intent  of  the  language 
is  to  be  sought.    The  authority  of  the  su- 
preme court  of  Nebraska  is  in  favor  of  plaia^ 
tiff.     Oerman  Ins.  Co,  v.  Fairbanks  82  Neb. 
750,  was  an  action  on  a  policy  of  fire  insur- 
ance limiting  the  time  for  bringing  action 
to  *'six  months  after  the  loss  or  damage  shalk 
occur,"  and  requiring  proofs  to  be  made  \n 
thirty  days  after  such  loss  or  damage,  and 
payment   to  be   made   within   ninty  dava 
after  proofs  furnished.    The  court  says,  **  The 
fair  and  reasonable  interpretation  of  the  pro- 
visions of  the  policy,   when  construed  to- 
gether, is  that  the  limitation  did  not  begin  to 
run  from  the  date  of  the  loss,  but  from  the 
ti  me  the  suit  could  have  been  brought. "  This 
case  is  followed  bv  the  same  court  in  Fire- 
man's Fund  Ins.  Co.  of  California  y.   Buck' 
staff,  88  Neb.  150.    The  case  of  Hong  Sling  y. 
Boyal  Ins,  Co.,  8  Utah,  185,  is  in  favor  of  the 
plaintiff's  theory  of  construction.     It  is  an 
action  on  a  policy  of  fire  insurance  limiting 
the  time  for  bringing  action  for  loss  or  dam- 
age bv  fire  to  "  twelve  months  from  the  date  of 
said  fire, "  and  requiring  proofs  of  loss  within 
thirty  days  after,  and  payment  within  sixty 
davs  after,  proof,  and  requiring  arbitration 
before  suit.     The  court  holds  that  the  action 
may  be  brought  within  twelve  months  after 
the  cause  of  action  accrues,  and  that  this  is 
what  the  parties  intended  and  understood  by 
the  words.  **  within  twelve  months  from  the 
date  of  said  fire,"  because  all  that  time  might 
be  necessarily  consumed  by  plaintiff  in  per- 
forming the  conditions  precedent  to  the  right 
of  action.    The  court  of  appeals  of  New  York 
holds  that  the  word  ''loss,"  in  the  limitation 
clause  of  a  policy  of  fire  insurance,  has  ref- 
erence to  the  time  when  the  loss  becomes  pay- 
able by  the  insurer,  and  when  the  right  of 
action  accrues.     Hay  v.  Star  F,  Ins,  Co.  TI 
N.  Y.  285.    The  supreme  court  of  Arkansas 
also  takes  this  view.     Sun  Ins.  Co.  v.  Jotus, 
54  Ark.  876.    These  are  all  the  states,  so  far 
as  wo  are  at  present  advised,  that  hold  un- 
equivocally in  favor  of  plaintiff.     There  are 
a  few  others  whose  courts  have  used  language 
claimed  by  plaintiff  to  favor  this  view,  but 
which  is  at  least  doubtful,  which  will  be 
considered  presently. 
As  already  stated,  the  great  preponderance 
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in  numbers  of  decisions  is  against  this  view. 
But  the  courts  taking  this  view  are  courts  of 
emineDce,  and  they  are  entitled  to  respect; 
and,  if  their  position  is  sustained  by  con- 
vincing reasons,  mere  numbers  should  not  be 
allowed  to  prevai  1  against  them.  Their  num< 
ber  is  sufficient  to  make  a  very  respectable 
array.  But  the  weight  of  these  decisions  as 
authority  is  greatly  reduced  by  the  fact  that 
they  do  not  agree  as  to  the  basis  or  reason 
UDon  which  they  rest.  All  of  the  courts 
which  we  have  mentioned  cite  New  York 
cases  as  sustaining  them ;  so  it  is  somewhat 
important  to  determine  just  how  far  the  New 
York  cases  do  sustain  them.  Hay  v.  Star  F. 
In$.  Co.,  aupra,  was  a  suit  upon  a  policy  of 
fire  insurance  requiring  proofs  of  loss  to  be 
furnished  as  soon  as  possible  after  the  fire, 
providing  that  the  loss  should  be  paid  within 
sixty  days  after  proof,  and  limiting  the  time 
for  commencing  action  to  twelve  months. 
The  court  (one  j  udge  dissenting)  says :  ^  The 
loss  should  be  deemed  to  occur  when  the  com- 
pany pays  it,  or  may  be  lawfully  called  upon 
to  pay  it.  The  loss  then,  and  not  until  then, 
practically  occurs  to  it.  These  words  may 
in  some  clauses  refer  to  the  destruction  of  the 
property,  but  it  does  not  necessarily  follow 
that  they  do  in  this.  **  It  is  to  be  remarked 
that,  of  the  states  we  have  mentioned  as  citing 
New  York  cases  as  authority  in  their  de- 
eisions,  none  but  Arkansas  adopts  this  reason 
for  a  decision.  The  West  Virginia  court 
makes  a  similar  decision  under  a  similar 
policv,  but  characterizes  its  decision  ex- 
pressly as  **  departing  from  the  letter  of  the 
policy."  If  the  word  "loss,"  in  the  limita- 
tion clause,  meant  tiie  loss  to  the  company  by 
its  incurring  a  liability  to  suit  so  many  days 
after  proofs  of  **loss,  then  the  decisions  fol- 
lowed strictly  the  letter  of  the  contract.  The 
Iowa  supreme  court  says  that,  under  a  literal 
construction  of  such  provisions,  the  right  of 
action  might  be  barred  before  it  accrued. 
This,  of  course,  is  inconsistent  with  the  idea 
that  the  loss  is  the  accruing  of  the  right  of 
action,  as  the  New  York  ana  Arkansas  courts 
hold.  The  Nebraska  court  makes  the  distinc- 
tion expressly  between  ''the  date  of  the  loss" 
and  **the  time  the  suit  could  have  been 
brought,"  but  holds  that  the  latter  is  meant 
when  the  former  is  expressed.  The  case  of 
Hong  JS^ing  v.  Boyal  Im.  Co,,  8  Utah,  135, 
was  an  action  on  a  policy  limiting  the  time 
for  bringing  suit  to  twelve  months  from  the 
date  of  the  l&re,  and  it  cites  a  number  of  New 
York  cases  as  holding  to  this  latitudinarian 
construction,  but  Uie  New  York  courts  never 
held  so.  When  a  policy  of  fire  insurance  says 
*'next  after  the  fire,"  the  New  York  courts 
hold  that  it  means  next  after  the  fire.  The 
New  York  cases  which  favor  plaintiff's  posi- 
tion turn  upon  the  meaning  of  the  word 
**  loss. "  See  King  v.  WaterUnon  F.  Ins,  Co,  47 
Hun,  1.  But  it  must  be  allowed  that  when 
a  policy  requires  proof  of  loss  bj[  fire  to  be 
made  immediately  or  within  a  certain  time 
after  the  fire  which  caused  the  loss,  and  pay- 
ment of  such  loss  to  be  made  within  a  certain 
time  after  the  submission  of  the  proofs  of  the 
same,  and  that  any  suit  is  barred  unless 
brought  within  a  certain  longer  time  after  the 
loss  occurs  or  accrues,  the  New  York  and 
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Arkansas  courts  hold  that  the  word  "loss," 
in  each  place  where  it  occurs,  except  the  last, 
means  the  loss  to  the  insured  by  fire,  which 
he  was  insured  against,  but  in  the  last  place 
it  means  the  loss  to  the  insurer  by  the  accru- 
ing of  a  right  of  action.  So  far  as  we  are  at 
S resent  advised,  no  courts,  except  those  of 
[ew  York  and  Arkansas,  have  taken  this 
view.  A  large  proportion  of  the  courts  of 
the  states  have  held  differently.  Some,  as  the 
courts  of  West  Virginia  and  Iowa,  have  con- 
fessedly departed  from  the  letter  of  a  literal 
construction  of  the  cgntract  in  order  to  make 
the  insurers  liable. 

Cases  in  favor  of  the  contention  of  defend- 
ant are  numerous.  Johnson  v  .Humboldt  2ns. 
Co.,  91  111.  92,  83  Am.  Rep.  47,  was  an  action 
on  a  policy  of  fire  insurance  which  provided 
that  the  loss  or  damage  should  be  estimated 
according  to  the  actual  cash  value  of  the 
property  at  the  time  of  the  loss,  and  paid 
sixty  days  after  proofs  of  the  same  made  by 
the  assured,  unless  the  property  were  re- 
placed, or  the  company  had  given  notice  of 
its  Intention  to  repairer  rebuild  the  damage 
premises,  and  that  no  suit  should  be  brought 
until  after  award  obtained  in  a  manner  speci- 
fied, nor  unless  "commenced  within  twelve 
months  next  after  the  loss  shal  1  occur. "  Few 
policies  are  more  burdened  with  conditions 
to  be  performed,  and  requiring  time  for  their 
performance,  before  a  right  of  action  accrues, 
than  this.  The  court,  after  stating  the  gen- 
eral and  universally  accepted  principle  con- 
trolling the  construction  of  laws  and  con- 
tracts, that  the  intention,  as  expressed,  must 
govern,  proceeds :  "  When  did  the  loes  oc- 
cur? Manifestly,  at  the  time  the  fire  destroyed 
the  property.  In  what  consisted  the  lose? 
Obviously,  in  the  destruction  of  the  building 
by  fire.  We  are  wholly  unable  to  perceive 
that  language  could  have  been  used  that 
could  have  rendered  the  meaning  plainer." 
And  the  action,  not  having  been  commenced 
within  twelve  months  next  after  the  destruc- 
tion of  the  building  by  fire,  was  held  to  be 
barred  by  the  limitation  of  the  policy  requir- 
ing it  to  be  ''commenced  within  twelve 
months  next  after  the  loss  shall  occur." 
Bradley  v.  PJvomix  Ins.  Co. ,  28  Mo.  App.  7, 
was  an  action  upon  a  policy  of  fire  insurance 
which  limited  the  time  for  bringing  action 
upon  it  to  ^six  months  next  after  the  loes 
shall  occur."  The  policy  also  provided  that 
the  amount  of  the  loss  or  damage  was  to  **  be 
estimated  according  to  the  actual  cash  value 
at  the  time  of  the  Toss,  and  to  be  paid  sixty 
days  after  the  proofs  of  the  same  shall  have 
been  made  by  the  assured, "  etc.  In  the  opin- 
ion appears  the  following :  **  When  did  this 
loss  occur?  Certainly,  on  the  day,  at  the 
instant,  when  the  property  was  destroyed  by 
the  fire.  The  term  employed  in  the  contract 
is  apt  and  unambiguous."  And  the  court 
held  that  the  six-months'  limitation  ran  from 
the  date  of  the  fire.  Chambers  v.  AUas  Ins. 
0>.,  61  Conn.  17,  60  Am.  Bep.  1,  was  an  ac- 
tion on  a  policy  making  losses  payable  sixty 
days  after  proofs  furnished,  and  limiting  the 
time  for  bringing  action  to  "twelve  months 
next  after  any  loss  or  damage  shall  occur." 
The  court  savs :  *'This  limitation  is  lawful 
I  and  reasonable.    In  words  of  common  use  and 
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plain  meaning,  ab  event  is  referred  to  as  a 
atarting  point ;  that  is,  the  destruction  of  or 
Injury  to  tlie  plaintiff's  property  by  fire.  It 
Is  certain  tbat  they  intended  to  surrender  a 
Tery  large  portion  of  the  time  allowed  them 
by  the  law ;  and  there  is  nothing  either  in  the 
Btiructure  or  the  subject-matter  of  the  contract 
indicating  their  unwillingness  to  make  the 
day  of  that  occurrence  the  point  of  departure, 
and  to  agree  that  the  period  of  twelve  months 
therefrom  should  cover  the  making  of  the 
proofs,  the  sixty  days  of  grace  to  the  de- 
fendant, and  the  institution  of  the  suit.  The 
eontract  keeps  the  day  upon  which  a  Are  oc- 
curs entirely  distinct  from  the  day  upon 
which  the  right  to  sue  for  indemnity  accrues. 
Bach  is  described  in  plain  and  appropriate 
language.  We  find  no  reason  for  the  assump- 
tion that  when  the  first  is  mentioned  the  last 
to  intended,  and  it  is  not  for  us,  by  con- 
■tniction,  to  give  the  plaintiffs  what  they 
failed  to  secure  by  agreement. "  And  **  twelve 
months  next  after  any  loss  or  damage  shall 
occur*  was  held  to  mean  twelve  months  next 
after  the  destruction  of  or  injury  to  the  in- 
•uied  property  by  fire.  Vtrginia  Fire  d 
Marine  Ins,  Co.  v.  WeUi,  88  Va.  786,  was  an 
action  upon  a  policy  making  any  loss  or 
damage  insured  against  payable  sixty  days 
after  receipt  of  proofs  of  loss,  and  limiting 
the  time  for  bringing  action  to  ''six  months 
next  succeeding  the  day  upon  which  the  loss 
or  damage  is  alleged  to  have  taken  place." 
The  court  aavs:  ^It  is  undeniable  that  a 
policy  must  be  construed  with  reference  to 
all  its  provisions,  like  any  other  contract 
▲nd  it  may  not  be  gainsaid  that  the  condition 
of  a  policy  should  be  construed,  if  possible, 
■o  as  not  to  defeat  the  claim  of  the  assured, 
which,  in  effecting  the  insurance,  it  was  his 
purpose  to  secure.  But  there  is  no  sounder 
rule  of  construction  than  that,  'when  the 
terms  and  stipulations  in  a  contract  are  plain 
and  clear,  we  are  bound  to  adhere  to  the 
terms,  as  the  only  anthentic  expression  of  the 
intention  of  the  parties.'  None  would  be 
rash  enough  to  claim  that  there  is  obscurity 
or  ambiguity  in  the  language  in  which  isex- 
preased  the  prohibition  to  institute  an  action 
upon  this  policy  after  six  months  next  suc- 
ceeding the  time  when  the  loss  is  alleged  to 
luive  taken  place.  The  position  is  that  the 
sixty  days  during  which  the  company  is  en- 
titled to  delay  the  payment  of  the  Joss  in- 
curred by  the  fire  should  be  eliminated  from 
the  six  months.  Had  such  been  the  intention 
of  the  parties,  how  easy  it  would  have  been 
so  to  have  exoreSsed  that  intention.  But  there 
is  nothing  in  the  policy,  which  is  clear  and 
unamliigiioiis  in  its  terms,  to  indicate  any 
such  intention. "  And  the  court  held  that  the 
limitation  ran  from  the  date  of  the  fire.  The 
case  of  TVateUre*  Jne.  Co.  v.  Cdlifomia  Irm. 
a>.,  1  N.  Dak.  151,  8  L.  R.  A.  W,  required 
the  judicial  construction  of  a  policy  of  fire 
insurance,  which  limited  the  time  for  bring- 
ing action  upon  it  to  ''twelve  months  next 
after  the  loss  shall  have  occurred."  The 
policy  contained  the  familiar  provision  re- 
quiring proofs  of  loss  before  bringing  suit. 
The  court  says :  "  It  i  s  undoubted  I  y  true  that 
a  majority  of  the  adjudications  so  interpret 
these  limitations  as  to  allow  the  full  time  to 
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sue  after  the  right  of  action  has  accrued,  al- 
Cliough  more  than  the  limited  tiineliuselii|)seU 
since  the  loss  has  occurred.  We  cannot  as- 
sent to  the  doctrine  of  these  cases.  They  rest 
upon  the  alleged  necessity  of  harmonizing 
conflicting  provisions."  In  language  con- 
vincing, and  which  seems  truly  unanswer- 
able, the  court  shows  that  such  provisions 
are  not  conflicting,  unless  they  are  such  as  to 
deprive  the  insured  of  a  reasonable  time  in 
which  to  sue.  But  the  court  is  in  error  in 
saying  that  the  majority  of  the  adjudications 
are  contrary  to  its  views.  In  Blanks  v.  New 
Orleane  Ilibernia  In$.  Co. ,  86  La.  Ann.  599, 
negotiations  were  protracted  until  the  limita- 
tion was  within  two  months  of  its  close. 
This  was  held  to  be  sufficient  time  for  bring- 
ing suit.  FuUam  v.  Ifev  York  Union  ln$. 
Co'.,  7  Gray,  01,  66  Am.  Dec.  462,  was  an 
action  upon  a  policy  of  fire  insurance  allow- 
ing the  claimant  one  month  in  which  to  fur- 
nish proofs  of  loss,  and  ffiving  the  insurer 
three  months  after  proofs  fumiwed  in  which 
to  pay  the  loss,  and  limiting  the  time  for 
bringing  action  to  "six  months  next  after  any 
loss  or  damage  shall  occur. "  The  action,  not 
having  been' commenced  until  after  the  ex- 
piration of  six  months  from  the  date  of  the 
fire,  was  held  to  be  barred,  and  Judgment 
was  ordered  for  the  defendant.  It  is  some- 
what remarkable  that  the  cases  which  bold 
to  a  contrary  doctrine— all  recent,  and  evi- 
dently tending  to  a  new  departure  in  the  con- 
struction of  contracts — have,  it  seems,  all 
ignored  this  earlier  case,  decided  by  the  su- 
preme Judicial  court  of  Massachusetts,  with- 
out dissent,  when  the  Hon.  Lemuel  Shaw 
was  chief  Justice  of  that  tribunal. 

The  cases  which  hold  that  the  phrase  "  next 
after  the  fire,"  in  the  limitation  clause  of  a 
policy  of  fire  insurance,  means  "next  after 
Uie  cause  of  action  accrues, "  are  few.  They 
are  Hong  Sling  v.  Royal  2n$.  Co.,  Steel  v. 
Phcmix  Ins.  Go.  of  Brooklyn.  Vette  y.  Clinton 
F.  Ins.  Co.  and  Priezen  v.  AUemania  F.  Ins. 
Co.  supra.  These  decisions  reach  results 
more  clearly  in  opposition,  if  such  a  thing 
be  possible,  to  the  meaning  and  intent  of  the 
parties,  as  expressed  in  the  language  used, 
than  do  the  cases  which  hold  the  words  "after 
the  loss  occurs"  to  mean  "after  the  cause  of 
action  accrues. "  Tbev  have  not  in  their  favor 
even  tlie  argument  oi  the  New  York  court, 
that  the  loss  meant  is  the  loss  to  the  insurer 
by  the  accruing  of  a  cause  of  action  against 
him,  and  not  the  loss  by  fire  of  the  property 
insured.  And  this  argument,  such  as  it  is, 
is  thoroughly  refuted,  if,  indeed,  it  should 
not  be  said,  utterly  overwhelmed,  by  the 
foregoing  citations.  It  is  incredible  that, 
when  the  parties  say  six  or  twelve  montlis 
next  after  the  fire,  they  mean  six  or  twelve 
months  after  some  othrr  date  or  event.  To 
this  effect  are  the  following  additional  cases : 
Stats  Ins.  Co.  v.  Meesman,  2  Wash.  459 ;  Mc- 
Elroy  V.  Continental  Ins.  Co.  48  Kan.  200 ; 
State  Ins.  Co.  v.  Stofiels,  Id.  205 :  AiUmania 
Ins.  Co.  y.  Little,  20  111.  App.  481  :  Otoen  v. 
Howard  Ins.  Co.  87  Ky.  671 ;  Hocking  y. 
Howard  Ins.  Co.  180  Pa.  170. 

California  cases  are  cite<l,  but  they  are  not 
in  favor  of  plaintiff.  Oarido  v.  American 
Cent.  Ins,  Co.  qf  St.  Louis  (Cal.)  8  Pac.  Hep. 
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613,  was  an  action  on  a  policy  which  limited 
the  time  for  bringing  action  to  ** twelve 
months  next  after  the  loss. "  The  property  in- 
sured was  destroyed  by  fire  on  February  15, 
1880.  The  action  was  commenced  November 
1, 1881.  Negotiations  for  settlement  were  con- 
tinued untn  January  21,  1881.  The  court 
■ays,  ''This  was  ample  time  to  commence 
tuit."  And  the  judgment  of  the  lower  court 
in  favor  of  the  plaintiff  was  reversed  because 
the  action  was  not  begun  within  the  time 
limited.  It  will  be  observed  that  the  **  ample 
time"  was  twenty- five  days.  This  case  has 
never  been  overruled.  The  later  case  of  Coie 
V.  Sun  Int.  Oo.,  88  Oal.  478,  8  L.  R.  A.  48, 
Is  distinnruished  from  this  case  by  the  court ; 
the  time  having  been  occupied  by  the  claim- 
ant in  performing  the  conditions  of  the  pol- 
icy, presumably  with  reasonable  diligence, 
until  Uiree  months  after  the  twelve- months' 
limitation  had  expired. 

Lentz  V.  TeuUnUa  F.  Ins.  Oo.,  96  Mich.  446, 
was  an  action  on  a  policy  of  fire  insurance 
makini?  any  loss  payable  sixty  days  after 
proof  of  the  same,  and  limiting  the  time  for 
bringing  suit  to  ''six  months  next  after  the 
loss  shall  occur."  An  action  brought  six 
months  and  twelve  days  after  the  fire  which 
caused  the  loss,  the  court  held  to  be  barred ; 
following  Law  v.  J^&w  England  Mut.  Aee. 
Amso.,  94  Mich.  366,  and  distinguishing  Voar- 
heia  ▼.  Pe^'$  Mut.  Ben.  Soe.  of  Elkhart,  91 
Mich.  469. 

Ohandler  v.  8i.  Plaiul  Fire  d  Marine  Ins. 
Oo.y  21  Minn.  86,  18  Am.  Rep.  885,  was  an 
action  on  a  policy  of  fire  insurance,  loss  in- 
sured against  to  be  paid  within  sixty  days  af- 
ter proof,  and  containing  a  limitation  clause 
in  the  following  worcb:  *'It  is  expresslv 
covenanted  bv  the  parties  hereto  that  no  suit 
or  action  against  the  company,  for  the  recov- 
ery of  any  claim  under  or  by  virtue  of  this 
policy  shall  be  sustained  in  any  court  of  law 
or  chancery,  unless  commenced  within  the 
term  of  one  vear  next  after  any  claim  shall 
occur ;  and,  in  case  such  suit  or  action  shall 
be  commenod  against  the  company  after  the 
end  of  one  year  next  after  such  loss  or  dam- 
age shall  have  occurred,  the  lapse  of  time 
shall  be  taken  and  admitted  as  conclusive 
evidence  against  the  validity  of  the  claim 
thereby  attempted  to  be  enforced,  an^  statute 
of  limitations  to  the  contrary  notwithstand- 
ing. "  The  court  finds  in  this  language  two 
inconsistent  limitations,  and,  of  course,  en- 
forces the  one  most  unfavorable  to  the  com- 
pany, whose  language  it  is.  The  time  **  when 
any  claim  shairoccur"  is  hold  to  be  not  ear- 
lier than  when  proofs  are  furnished,  or  when 
the  company  becomes  liable  to  suit,  sixty 
days  thereafter.  But  the  time  when  the  **  loss 
or  damage  shall  have  occurred"  is  considered 
to  be  the  date  of  the  loss  of  the  insured  prop- 
erty by  fire.  So  this  is  another  case  in  op- 
position to  the  doctrine  of  the  New  York 
supreme  court,  that  the  word  ''loss,"  in  the 
limitation  clause  of  such  a  pollcv,  does  not 
mean  the  loss  of  the  insured,  by  the  destruc- 
tion of  his  property,  but  does  mean  the  loss 
to  the  insurer,  by  having  to  pay  to  the  insured 
the  whole  or  some  portion  of  his  loss.  The 
court  says  of  the  limitation  clause  quoted : 
''The  first  branch  of  this  condition  clearly 
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sustains  the  plaintiff's  oootention.  The  ex- 
pression 'claim  shall  occur'  obviously  means 
shall  'arise'  or  'accrue. '  No  claim  occurs  or 
arises  to  the  assured  upon  the  mere  happen- 
ing of  the  lost.  The  giving  of  notice  and 
the  furnishing  of  satisfactory  proofs  are  con- 
ditions precedent  to  be  performed  by  the  as- 
sured before  they  are  entitled  to  claim  ths 
stipulated  indemnity,  and  not  until  sixty 
days  after  the  performance  of  the  last  of  these 
conditions  can  their  claim  be  enforced  bj 
suit.  It  is  unnecessary  to  determine  in  this 
case  whether,  by  the  first  branch  of  the  con- 
dition, the  time  of  limitation  begiue  to  ran 
from  the  fumishlns;  of  proofs,  or  sixty  dsvi 
thereafter.  It  would  seem,  however,  that  toe 
claim  exists  when  notice  has  been  given  and 
proofs  furnished,  although  it  is  not  payable 
until  the  expiration  of  sixty  days."  With 
all  due  resoect,  we  must  suggest  that  if  the 
assured  had  no  claim  he  had  no  occasion  to 
give  any  notice  or  proof.  To  do  io  would 
put  him  in  the  attitude  of  saying,  "I  claim 
nothing,  and  here  is  my  notice  and  proof  of 
the  fact. "  To  make  a  claim  is  one  thing ;  to 
establish  it  by  proof  is  quite  another.  'The 
claim  may  be  a  thousand  dollars ;  the  recov- 
ery, a  hundred.  The  claim  may  never  bo 
realized  at  all,  as  a  crop  of  wheat  standing 
in  the  field  will  be  lost  unless  harvested.  He 
would  be  a  rash  man  who  would  decline  to 
file  a  claim  against  the  estate  of  a  decedent 
until  after  the  time  limited  for  filing  claims 
because  the  debt  of  the  decedent  to  him  would 
not  sooner  become  due  and  ready  to  brinr  suit 
upon.  And  it  would  be  inaccurate,  at  least* 
for  a  court  to  say  that  the  wheat  lost  for  want 
of  harvesting  was  not  wheat  at  all,  because 
lost  and  never  measured.  The  court  proceeds : 
"  The  second  branch  of  the  condition  as  clearlj 
provides  that,  unless  suit  is  brought  within 
one  year  after  the  occurrence  of  the  loss,  the 
lapse  of  time  shall  be  conclusive  evidence 
against  the  val  id  ity  of  the  claim.  These  two 
limitations  cannot  stand  together. "  We  have 
quoted  at  9ome  length  from  this  case,  as  it 
differs-  from  all  of  the  others,  in  having  the 
words  "next  after  any  claim  shall  occur*  to 
construe,  whereas  others  had  the  words  "next 
after  the  loes, "  or  "  next  after  the  fire. "  Were 
it  necessary  to  the  decision  of  the  case  at  bar, 
we  should  hesitate  long  before  concurring  in 
the  view  that  the  claim  does  not  arise  mm 
the  loss  of  the  property  insured,  and  at  the 
time  of  the  loss.  It  would  seem  that,  if  the 
assured  has  no  just  and  valid  claim,  then  lie 
never  can  have,  and  that  the  notice  and  proof 
required  is  to  fix  the  amoutft  he  should  re- 
ceive in  satisfaction  of  such  claim,  and  to 
give  the  insurance  company  an  opportunity 
to  ascertain  such  amount^  and  to  pay  it  with- 
out suit.  All  this  woriL  is  to  be  done  upon 
a  claim  arising  from  the  destruction  by  fire 
of  the  property  insured,  though  the  claim  la 
not  yet  due,  and  the  amount  not  settled.  All 
authorities  agree  that  the  object  to  be  attained 
iZL  construing  a  contract  is  to  ascertain  the 
meaning  and  Intent  of  the  parties,  as  ex- 
pressed! n  the  language  used ;  and  we  should 
again  hesitate  long  before  holding  that  the 

F parties  intended  to  Introduce  two  inconsistent 
imitations  in  the  single  sentence  oonatitut- 
ing  the  limitation  clause  of  this  oontmct  of 
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insurance.  Sach  an  improbable  conclusion 
should  not  be  tolerated,  if  it  can  be  avoided 
by  any  reasonable  construction  of  the  lan- 
guage employed.  And  it  seems  to  be  clear 
enouf^h  that  by  the  two  expressions,  "  in  one 
7ear  next  after  any  claim  shall  occur,"  and 
^  one  year  next  after  such  lofls  or  damage  shall 
hs¥e  occurrad,"  the  parties  intended  to  indi- 
cate one  and  the  same  identical  period  of 
time.  The  weight  of  authority  is  not,  as 
.oome  courts  have  said,  in  favor  of  the  prop- 
osition that  the  date  from  which  the  limita- 
tion of  the  time  for  bringing  action  on  aeon- 
tract  of  insurance  is  to  run  may  be  changed 
by  construction.  Neither  is  the  weight  of 
authority  in  ^avor  of  tbe  proposition  that 
such  a  period  next  after  the  loss  or  next  after 
the  fire  shall  mean  next  after  the  cause  of 
action  accrues.  The  authorities  to  sustain 
either  of  these  propositions  are  comparatively 
few  in  number,  and  conflicting  and  unsatis- 
factory in  the  reasons  assigned.  In  no  kind 
of  contracts,  except  contracts  of  insurance, 
have  such  constructions  been  given  to  similar 
language,  or  such  departures  from  the  mean- 
ing of  words  been  tolerated.  Ko  such  con- 
struction of  statutes  has  been  made.  The 
decisions  to  the  contrary  effect  are  numerous, 
and  they  are  consistent  and  convincing  in 
their  reasoning,  because  they  merely  adhere 
to  the  obvious  meaning  of  plain  and  unam- 
biguous language. 

But  could  we  bold  that "  next  after  the  fire, " 
or  "next  after  the  loss,"  means  next  after  a 
cause  of  action  accrues,  it  would  not  be  de- 
cisive of  the  case  at  bar.  The  cases  of  fire  in- 
surance have  been  discussed  merely  as  show- 
ing how  far  courts  have  gone,  or  refused  to 
£0,  in  construing  the  limitation  clauses  in 
policies  of  fire  insurance.  But  such  cases 
are  only  remotely  related  to  the  case  at  bar. 
The  insurance  in  this  case  was  a^^nst  physi- 
cal injury  resulting  in  disability  or  death. 
The  limitation  clause  requires  that  any  action 
flhall  be  brought  "  within  one  vear  nom  the 
date  of  the  happening  of  the  alleged  injurv." 
Bven  the  New  YorlT courts  do  not  hold  that 
the  injury  meant  is  an  injury  to  the  company 
by  the  accruing  of  the  cause  of  action.  The 
cue  of  Cooper  v.  United  States  Mut.  Ben, 
Ajuo.,  1S2  N.  Y.  884,  16  L.  R.  A.  188,  was 
an  action  on  a  certificate  containing  a  lim- 
itation similar  to  that  in  the  case  at  bar. 
The  court  says:  *'The  accident  received  by 
Cooper  did  not  injure  the  plaintiff,  or  give 
her  a  right  of  action,  until  death  ensued.  So 
.far  as  he  is  concerned,  the  infliction  of  tbe 
wound  is  but  the  beginning,  and  the  death  is 
the  completion,  of  the  injury.  Her  suit  must 
be  commenced  within  one  year  from  the  date 
of  the  alleged  accidental  injury:  in  other 
words,  within  one  year  from  Uie  time  of  the 
injury  to  her,  which  was  the  death  of  her 
husband,  as  the  result  of  the  accident. "  It  is 
admitted  that  it  is  competent  for  the  parties 
to  a  contract  of  insurance  to  reduce  the  time 
within  which  an  action  may  be  brought  on 
such  contract.  It  seems  immaterial  whether 
such  reduction  is  made  by  cutting  off  some 
years  of  the  end  of  the  term,  or  some  months 
from  the  beginning,  or  both ;  neither  whether 
such  reduction  of  time  is  made  directly,  in 
Express  words,  or  by  appropriating  a  portion 
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of  the  time  to  other  purposes,  provided  a 
reasonable  time  remains  for  bringing  the  suit. 
In  the  case  at  bar,  plaintiff  had  more  than 
five  months  in  which  to  commence  suit  within 
the  time  limited  after  the  cause  of  action  had 
matured,  and  just  eiffht  months  after  the  de- 
fendant company  had  denied  its  liability. 
To  the  questions  of  the  trial  court,  we  answer: 

1.  This  action  was  not  commenced  in  time, 
and  the  claim  of  plaintiff  was  barred  before 
the  commencement  of  the  action. 

2.  Tbe  limitation  began  to  run  at  the  death 
of  the  insured. 

8.  Judgment  should  be  fwideredfer  the  de- 
fendant, 

Groesbeek*  Oh. «/.,  concurs.  Com,  i/., 
did  not  sit  in  this  case. 

A  petition  for  rebearinr  was  subsequently 
filed  in  response  to  which  on  December  28^ 
1894,  Conawaj**  J.,  delivered  the  follow- 
ing opinion : 

No  decision  of  the  supreme  court  of  the 
United  States  is  cited  in  the  brief  of  plain- 
tiff as  to  the  date  from  which  the  limitation 
of  the  time  for  bringing  action  runs  under 
a  policy  of  insurance  such  as  the  certificate 
sued  on  in  this  case ;  but,  in  the  oral  argu- 
ment on  the  petition  for  a  rehearing,  much 
stress  is  laid  oy  plaintiff's  counsel  upon  the 
case  of  Steei  v.  Aaniz  Ins,  Co,  of  Brooklyn, 
This  case  has  been  twice  before  the  Supreme 
Court  of  the  United  States, — first  under  the 
title  of  Thompson  v.  Phenix  Ins,  Co,  of  Brook- 
lyn, iV.  r.  186  U.  S.  287,  84  L.  ed.  408. 
Thompson  was  a  receiver  who  brought  the  ac- 
tion, and  Steel,  after  one  or  two  changes,  suc- 
ceeded to  the  receivership  and  was  substi- 
tuted as  plaintiff  in  the  action.  The  Supreme 
Court  of  the  United  States  on  this  hearing  de» 
clined  to  express  any  opinion  upon  the  limi- 
tation clause  of  the  policy,  but  held  that  the 
limitation  was  waived  by  the  company  by  ac- 
cepting the  premium  after  the  fire,  by  assur- 
ing plaintiff  that  no  question  could  be  made 
as  to  the  loss  or  its  payment,  and  that  pav^ 
ment  would  be  made  as  soon  as  action  could 
be  taken.  On  the  second  appeal  it  appears, 
from  an  unofficial  report,  that  a  judgment  of 
the  circuit  court  of  appeals  in  favor  of  plain- 
tiff was  affirmed  by  an  equally  divided  court. 
88  L.  ed.  1064.  The  effect  of  such  an  affirm- 
ance has  long  been  settled  bv  the  Supreme 
Court  of  the  United  States.  In  such  case  the 
court  hands  down  no  opinion,  and  the  decis- 
ion is  not  to  be  considered  as  settling  any 
Principle.  Benton  v.  Woolsey,  87  U.  S.  19 
'et.  27,  0  L.  ed.  087;  Etting  v.  Bank  of 
United  States,  24  U.  S.  11  Wheat.  69,  6  L. 
ed.  419.  This  court  cannot  be  expected  to 
give  to  such  affirmance  by  the  Supreme  Court 
of  the  United  States  greater  weight  as  au- 
thority than  that  court  gives  it,  and  that 
court  has  not  yet  given  an  opinion  upon  the 
limitation  clause  of  the  policy.  But  we  are 
disposed  to  render  to  the  decision  of  the 
circuit  court  of  appeals  all  due  respect.  The 
case  went  up  to  the  Supreme  Court  of  the 
United  States  the  last  time  from  the  circuit 
court  of  appeals,  ninth  circuit,  McKenna 
and  Gilbert,  circuit  judges,  and  Hawley 
district  judge,  sitting.  The  action  was  on 
a  policy  of  fire  insurance  limiting  the  time 


PsnnTLTunA  Sufbbmb  Oousr. 


Oct. 


for  bfin^og  actloD  to  twelve  mooths  ^nezt 
After  the  date  of  the  fire,"  and  making  the 
amount  of  loes  or  damage  payable  sixty  days 
after  proofs  of  the  same  made  by  the  assured 
and  received  by  the  company  at  the  office  in 
Chicago.  The  majority  of  the  court,  opin- 
ion by  Hawley,  hold  that  the  twelve  months' 
limitation  does  not  run  from  ''the  date  of  the 
tlre,"  but  from  "the  expiration  of  sixty  days 
after  the  proofs  of  loss  were  fumisheii.  *  2 
C.  C.  A.  463,  01  Fed.  Rep.  719.  McKenna, 
circuit  judge,  in  a  dissenting  opinion,  says: 
''The  provision  of  the  policy  is  as  follows: 
'It  is  expressly  provided  and  mutuall  v  agreed 
that  no  suit  or  action  .  .  .  shall  be  sus- 
tainable .  .  .  unless  such  suit  or  action 
shall  be  commenced  within  twelve  months 
next  after  such  loss  shall  oocnr.  *    This  pro- 


vision would  seem  to  need  no  interpretation 
in  other  words  than  its  own.  It  is  so  dear 
and  direct  as  to  baffle  attempts  to  make  it 
more  so.*  It  would  seem  that  these  few 
words  more  than  answer  all  that  is  said  in  tlie 
majority  opinion  upon  the  question  of  limita- 
tion, and  that  they  are,  in  themselves,  un- 
answerable. In  the  case  at  bar  the  limitation 
is  "one  year  from  the  happening  of  tlie  al- 
leged injury.*  This  court  is  asked  to  aaj 
that  this  means  one  year  and  ninety  days  traak 
the  furnishing  of  proofs  of  such  injury.  It 
seems  clear  that  this  far  transcends  the  bounda 
of  construction.  It  is  making  a  contract  for 
the  parties  different  from  the  contract  wliicb 
they  made  for  themselves.  The  petition  for 
a  rehearing  is  denied. 
Groeabeek,gi.  J.,  and  Com*  i/.»  concnr^ 
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Annie  ENDERS,  AppL. 
e. 

William  J.  ENDERS  ei  al,  Em,,  etc.,  of 
William  Enders,  Decessed. 

aMPa.»D 

▲  eeniraet  by  n  pnadlktber  to  pay  n 

to  hlaaon'a  vrllto»  Uvinar  apart 


from  ber  bnsband,  and  a  farther  som  to 
gnndaon  on  his  oomtoff  of  tee,  tf  she  will  alknr 
blm  to  take  the  boj  Into  ms  family  until  be  la  of 
ajre,  and  educate  him,  giringherthe  privlloae  of 
vMtlnff  the  oblld  and  bavlnff  him  at  her 
whenever  oonyenieDt,  Is  not  against  pabllo 
ley  as  an  attempt  to  diif  t  tlie  boiden  of  parental 
ot>llgatlon  bjr  mere  sale  of  the  child. 

|Ootober],]B9U 


Nora.— FoKdtty  c/  contrati  for  tratufer  of  parenUA  ' 
rcspomibUUv  or  authority. 

EiiDCBS  V.  Bhdcbs  is  decided  by  the  oourt  hi  fa- 
vor of  the  person  seekioff  to  uphold  the  oontraet. 
npoD  the  ffTOund  that  the  ooDtract  was  not  in  fact 
one  for  the  severance  of  the  parental  relation  or 
the  eztinflruisbment  of  parental  obliiratlon.  Oon- 
tracts  merely  for  a  clumge  of  the  clii]d*8  residence 
have  been  upheld  in  other  cases,  as  will  be  seen 
from  the  cases  dted  infra.  But  no  other  case  has 
been  found  in  which  an  attempt  has  been  made  to 
collect  pecuniary  oonsideratlon  for  oonsentlng  to 
such  change. 

Parent  ecmnot  rdieve  Mmaelf  of  Ms  olbHffatUmB. 

Public  policy  forbids  a  parent  to  attempt  to  shirk 
his  responsibility  for  the  Bupport,  education,  and 
training  of  Us  chUdren,  and  declares  void  any  con- 
tract having  such  an  object.  The  result  of  declar- 
ing the  contract  void  was  formerly  to  permit  the 
parent  to  assert  his  corresponding  right  to  the  cus. 
tody  of  the  child,  and  to  regain  possession  of  it  at 
any  time.  The  tendency  of  later  cases  has  been, 
however,  whtte  giving  no  more  countenance  to  the 
parents  efforts  to  devest  himself  of  responsibUity. 
to  refuse  to  permit  him  to  assert  his  rights,  if  he 
has  tried  to  avoid  his  responsibilities,  if  such  asser- 
tion would  not  comport  to  the  best  Interests  of  the 
child. 

A  covenant  by  a  fSther  that  he  will  abstain  from 
taking  and  exercising  any  control  over  hlschlldrec 
Is  bad,  because  It  Is  against  the  policy  of  the  law 
which  holds  that  It  Is  desirable  that  a  father  shouki 
exercise  superintendence  over  his  children,  and 
that  he  cannot  by  contract  deprive  himself  of  tbi; 
nherent  right  and  duty  Impomd  on  htm  by  nature. 
Swift  V.  Swift,  84  Beav.  266, 84  L.  J.  Gh.  209. 11  Jur.  N 
8. 148, 11 L,  T.  N.  &  607, 18  Week.  Rep.  878,  afflrmct 
on  appeal,  84  L.  J.  Ch.  884. 11  Jur.  N.  8. 458, 12  L.  1 
K .  8. 43S,  18  Week.  Rep.  781;  Van  Slttart  v.  Van  8ii 
tart,  4  Kay  ft  J.  SB.  27  L.  J.  Ch.  228, 4  Jur.  N.  8.  27< 
affirmed  in  2  De  G.  ft  J.  248, 27  L.  J.  Gh.  290, 4  Jui. 
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N.  8.  (09;  Walrond  v.  Walrond,  1  Johoa  27, 28  I^  J« 
Ch.  87,  4  Jur.  K.  8. 1000. 

In  HamUton  v.  Hector,  L.  B.  18  Bq.  Ou.  Sit.  » 
If  oak^s  Notes,  808,  an  executed  agreement  between 
husband  and  wife  as  to  the  oostody  of  the  ohiidreQ 
was  allowed  to  stand.  But  that  case  was  reveraed 
on  appeal  on  the  ground  that  the  law  of  Tbi^UuaA 
regards  a  father  as  a  person  who  has  duties  whieb 
he  cannot  renounce— the  duties  of  ouing  for  su»d 
looking  to  the  due  education  of  bis  childreo;  aU 
though  the  oourt  says  that  the  agreement  in  ttuU 
case,  which  was  simply  as  to  where  the  vacatflona 
of  the  children  should  be  spent,  was  not  ao  In- 
fringement of  the  rule.  Hamilton  v.  Hector,  I^  H, 
6  Ch.  A  pp.  70S,  40  L.  J.  Ob.  002, 19  Week.  Rep.  900. 

In  Weetmeath*s  Case,  Jaa  8S1,  noU^  the  ohiUlreo 
were  returned  to  the  possession  of  the  fatber, 
although  he  had  entered  into  a  deed  providing*  tlist 
they  should  remain  with  their  mother. 

The  father  cannot  make  a  valid  antenapttel 
agreement  as  to  the  religious  training  of  bis  olill. 
dren.  Ae  Agar-Bllls,  L.  B.  10  Ch.  Div.  49, 48  Xib  J» 
Ch.  1, 80  L.  T.  N.  &  880, 27  Week.  Rep.  117. 

In  People  v.  Meroein,  8  HllU  410, 88  Am.  Deo.  94A^ 
the  court  In  considering  the  validity  of  an  aftiao- 
ment  by  the  father  to  transfer  the  custody  of  th^ 
child  to  its  mother,  says:  ** These  [children}  t&e 
holds  under  a  duty  of  personal  trust  inalienable 
even  to  another  who  Is  sui  Smi»  a  fortiori  to  lUa 
wife  with  whom  he  can  make  no  oontraet  wliat- 
ever.** 

The  care  and  custody  of  minor  children  Is  a  per- 
gonal trust  in  the  fSther  and  he  has  no  geoeral 
;>ower  to  dispose  of  them  to  another.  State  v. 
Baldwin,  6  N.  J.  Bq.  464, 46  Am.  Dec  807. 

A  mother  is  not  bound  by  ber  consent  tbsit  a 
;blld  should  live  with  another.  State  v.  Clover,  le 
>}.  J.  L.  419. 

A  father  cannot  by  oontraet  other  than  soeb  tm 

re  provided  for  by  statute  confer  upon  anotber 
tTevocably  and  absolutely  as  against  himself  a 
ight  to  the  custody  of  his  minor  child.    Weir  y.. 
ularley,  8  L.  R.  A.  mSi  99  Vo.  48L 


See  also  34  L.  R.  A.  360;  44  L.  R.   A.  277. 
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APPEAL  by  plaintiff  from  a  judment  of 
the  Court  oi  Common  Pleas  for  Dauphin 
County  In  favor  of  defendants  in  an  action 
brought  to  recover  the  amount  due  on  a  con- 
tract  bv  which  plaintiff  permitted  her  child  to 
reside  during  his  minority  with  his  grandfather 
lor  a  stipulated  price.    Hetened, 

The  facta  sufficiently  appear  in  the  opinion. 

Mu8r$.  8*  ^m  McCflirrellf  Robert  Snod* 
gr&ast  fti^d  Ermentrovt  A  RaU^  for 
appellant: 

By  public  policy  is  intended  that  principle 
of  the  law  which  holds  that  no  subject  can 
lawfully  do  that  which  has  a  tendency  to  be 
iDJurioos  to  the  public  or  against  the  public 
good,  which  may  be  termed  the  policy  of  the 
law,  or  public  poJicy  In  relation  to  the  admin- 
ifltmtion  of  the  law. 

Qreenhood,  Pablic  Poli<7. 

Tested  by  this  rule  there  is  nothing  in  the 
eontract  under  consideration  here,  which  is  in 
violation  of  iu 

The  tme  test  to  determine  the  validity  of 
this  contract  to,  whether,  having  regard  to  the 
parties,  their  relations  to  each  other,  and  the 
circumstances  attending  the  mailing  as  well  as 
the  terms  of  the  contract  iiself,  the  welfare  of 
the  child  was  the  object  sought  to  be  attained 
thereby,  and  if  so,  no  rule  of  public  policy  is 


violated  and  it  cannot,  therefore, be  void  on  that 
account. 

When  the  contract  was  made  the  plaintiff 
was  entitled  to  the  beoe6ts  of  the  Act  of  May 
4, 1855,  and  therefore  had  the  right  to  exercise 
sole  control  over  the  child,  receive  his  earnings^ 
etc.  She  could  have  indentured  him  as  an  ap- 
prentice. 

Brotzman  v.  Bunnell,  6  Whart.  128,  84  Am. 
Dec.  587. 

If  there  were  any  question  of  consideration 
to  support  the  contract  involved  here,  the  au- 
thorities to  sustain  the  affirmative  of  the  issue 
are  clear  and  explicit. 

Hfeai  V.  Qilmore,  79  Pa.  437;  Burkholder*$ 
App.  105  Pa.  81. 

All  that  the  plaintiff  was  to  do,  she  has 
done;  all  that  she  was  to  ^ve  she  has  eiven. 
So  far  as  her  agreement  is  concerned,  it  has 
been  fully  performed,  and  it  remains  but  for 
the  representatives  of  William  Enders,  who  are 
mere  volunteers,  to  do  what  on  his  part  he  cov- 
enanted to  do. 

The  claim  that  contracts  like  this  are  void  as 
against  public  policy,  because  looking  to  a  fu- 
ture separation  tend  to  encourage  domestic 
feuds  and  broils,  was  not  well  taken. 

Wvani  V.  Lesher,  28  Pa.  888;  Van  Dyne  v. 
Vtedand,  11 N.  J.  £q.  871;  Van  Dupner.  Vre^ 


A  father  owes  a  duty  to  nurture,  aupT>ort,  edu- 
0Bte,  and  protect  bis  child,  and  the  ebUd  baft  the 
right  to  call  upon  him  for  the  dtscbarge  of  this 
doty.  These  obligations  and  rUrbts  are  imposed 
and  ccnftored  by  the  laws  of  nature;  and  public 
poUey  for  the  sood  of  sooiety  will  not  penult  or 
allow  the  flarber  to  irrevocably  devest  himself  of  or 
to  abandon  them  at  bis  mere  will  or  pleasure.  R» 
Searritt,  7S  Mo.  SSK,  48  Am.  Rep.TBS. 

A  obfld  la  not  in  any  aenae  aubject-matter  for  an 
trrevocat)le  gift.  The  father  cannot  by  merely 
SivtQflr  away  the  child  releaae  bimaelf  from  the  ob- 
llgatlOD  tn  aupport  It,  nor  be  deprived  of  the  right 
to  ita  eoatody.  Cbapaky  v.  Wood,  »  Kan.  6G0,  40 
Ad.  Bep.ttL 

A  mere  agreement  to  leave  tbe  child  in  the  cus- 
tody of  another  la  void  for  the  want  of  mutuality. 
Foulke  V.  People,  4  Oola  App.  619. 

The  cuatody  of  a  child  la  not  tbe  aobject  of  gift 

or  barter.   A  father  cannot  by  mere  gift  of  hia 

ehild  releaae  himself  from  bia  obligation  to  support 

it  or  deprive  bimaelf  of  the  right  to  ita  cuatody. 

Sacb  agreements  are  againat  public  policy  and  not 

•triotly  enforceable.  Washaw  v.Gimble.BO  Ark.  861. 

In  fie  Andrews,  L.  B.  8  Q.  a  158, 28  L.  T.  N.  8. 868, 

n  Week.  Bep.  480. 4  Moak*a  Notes,  201,  nO)  nom.  Re 

Uwaida.42L.  J.  Q.  B.  W,  it  la  aaid:   *'In  dealing 

with  qaeattona  of  tbla  nature,  courts  of  chancery 

ttKrcWog  the  prerogative  of  tbe  sovereiflro  as 

poreni  pcrtrtei  have  assumed  a  more  extensive 

aotiiorlty  than  that  ezerolaed  by  tbe  common-law 

oouta,  and  altboufh  tbe  court  in  making  an  order 

aa  to  the  cuatody  or  education  of  an  Infant,  paya  in 

tenerai  tbe  utmost  regard  to  tbe  ri^hta  and  wisbes 

of  the  father,  atill  In  carrying  out  what  la  conceded 

bave  been  tbe  true  intereata  of  tbe  child,  an  agree- 

iDent  which  baa  been  made  by  tbe  father  has  t)een 

Qpbeld.    The  oourts  of  oommon  law,  however, 

fcaye  always  declined  to  give  eflFect  to  any  mere 

^treemeat  or  consent  on  tbe  part  of  the  father  dii^ 

posiog  of  tbe  cuatody  of  the  Infant  obild,  and  have 

iUt  bound  notwithatandinir  to  enforce  tbe  right  of 

the  father  when  aaaerted. 

^9  oootrovefay  in  that  case  subsequently  came 
h^[wa  the  chancery  court  and  it  was  held  that  al- 
^^<>oib  the  father  can  make  no  agreement  aa  to  the 

t^LRA, 


education  of  bis  child,  yet  bis  course  of  conduct 
may  be  auch  aa  to  abandon  hie  rljrht,  when  the 
course  will  t>e  pursuei  which  will  be  most  to  tbe 
advantage  of  tbe  child.  Andrewa  v.  Salt,  L.  R.  0 
Cb.oe2,28L.T.N.  8.088,21  Week.  Bep.  48L 

And  the  aame  principle  la  recogniaed  in  Hill  v. 
Hill,  10  Week.  Bep.  400, 31  L.  J.  Ch.  606,  8  Jur.  N.  & 
000, 6  L.  T.  N.  8.  99. 

Tbe  custody  cannot  be  Irrevocably  transferred. 
Albert  v.  Perry,  14  N.  J.  Eq.  640;  People  v.  Lor  man, 
17  Abb.  Pr.  806,  note;  Kennedy  v.  May,  7  L.  T.  N.  8. 
810. 11  Week.  Rep.  868. 

Tbe  lack  of  power  to  transfer  the  custody  of  the 
child  was  recognised  in  Johnson  v.  Terry,  34  Conn. 
2f89;  Bust  v.  Van  Vacter,  0  W.  Va.  600. 

The  mother*8  right  of  guardianship  cannot  be 
asslfmed.    Cook  v.  Bybee,  24  Tex.  278. 

Tbe  father  cannot  aaaisrn  his  guardlanahlp* 
Byrne  v.  Love,  14  Tex.  81. 

Tbe  mother  cannot  transfer  her  right  of  guar- 
dianablp,  but  may  be  estopped  by  her  deed  to 
claim  relief  from  the  court,  but  the  relief  may  X» 
granted  on  petition  of  the  children.  Villareal  v. 
Mellish,  2  Swanst.  687. 

In  State  v.  Bicbardson,  40  N.  H.  272,  tbe  court 

expressly  refused  to  express  an  opinion  upon  the 

subJeoL 

SSzeepCions. 

Some  courts  in  looking  at  the  righta  of  the  par- 
ent rather  than  at  hia  obligations  hare,  in  analogy 
to  cases  in  other  Jurisdictions  which  guard  the  in- 
terests of  the  obild,  held  that  the  parenta*  ri^rbta 
may  be  transferred. 

In  Ellis  V.  Jesup,  11  Bush.  408,  it  is  said  if  tbe  au- 
thority of  tbe  parent  over  bis  child  arises  from  the 
duty  he  Is  under  to  maintain,  protect,  and  educate 
it,  it  would  aeem  that  when  the  father  bad  sur- 
rendered hia  child  to  a  third  person  to  discharge 
theae  natural  duties  for  It,  and  auch  third  person 
bad  actually  performed  them,  that  tbe  authority 
of  tbe  f  ttther  over  tbe  child  would  cease,  and  pasa 
to  the  person  standing  in  loco  parentis. 

In  Coffee  v.  Black,  82  Y a.  607,  the  court  says:  **A 
parent  may  emancipate  bis  minor  child  or  may 
forfeit  bia  rl^bt  by  improper  conduct.  Why,  then, 
may  be  not  transfer  to  another  this  right  of  oua- 
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land,  12  N.  J.  Eq.  142;  FarnumY.  BarOeU,  52 
Me.  570;  Bently  ▼.  Terry,  59  Ga.  555,  27  Ain« 
Rep.  899. 

MehtTB.  Camer  S«  Bii^ler  edoL  Freder- 
iek  M*  Ott,  lor  appellee: 

The  decisions  of  the  English  courts  and 
those  of  our  various  state  courts  as  weU  as 
those  of  the  United  States  courts,  are  all  in 
harmony  in  declaring  the  invalidity  of  con- 
tracts by  parents  seeking  to  exercise  a  chattel 
ownership  over  their  ofnpring. 

The  contract  alleged  bv  the  appellant  is  void 
because  it  is  against  public  poliqr.  Courts  will 
not  lend  their  aid  to  enforce  the  terms  of  trans- 
actions in  which  parents  seek  to  evade  the  ob- 
ligation of  care  and  nurture  of  their  ofFspriog. 

Greeohood,  Pub. Pol. 806;  Chapsky Y.Wood, 
26  Kan.  650,  40  Am.  Rep.  821;  State  v.  Bald' 
win,  5  N.  J.  £q.  454,  45  Am.  Dec.  899;  State 
V.  Ulorfr^  16  N.  J.  L.  419;  People  v.  Mereein, 
8  Hill,  408,  88  Am.  Dec.  644;  Westmeath^s  Case, 
in  note  to  Lyons  v.  Blenkin,  1  Jac.  251;  Ham' 
ilton  V.  Bector,  L.  R.  6  Ch.  App.  705;  Be  Lewis, 
88  N.  C.  81;  Vansittart  v.  Vansittart,  2  De  G. 
A  J.  249;  Be  Searritt,  76  Mo.  565,  48  Am.  Rep. 
768;  BoberU  v.  Ball,  1  Ont.  888;  Chambers, 
Infants,  69;  Schouler,  Dom.  Rel.  843;  1  Addi- 
son, Cont  258;  17  Am.  &Eng.  Encyclop.  Law, 
p.  878;  Pollock,  Contracts,  804;  Johnson  v. 
Terry,  84  Conn.  259;  TorrinffUm  v.  Norwich, 
21  Conn.  548. 


The  question  of  the  validity  of  the  contract 
does  not  depend  upon  the  circumstances 
whether  it  can  be  shown  that  the  public  has, 
in  fact,  suffered  anj  detriment,  but  whether 
the  contract  is,  in  its  nature,  such  at  might 
have  been  injurious  to  the  public. 

BoUadayY,  FaUerson,  6  Or.  177;  Riehardaon 
V.  OrandaU,  4Blii.  T.  848;  WM  v.  Dietriok,  7 
Watts  &  8.  401;  Chorpenmna^s  App.  82  Pa. 
815.  72  Am.  Dec.  789. 

The  contract  in  question  in  this  case  ts  not 
aided  by  the  fact  that  the  policy  of  the  law  of 
Pennsvlvania  is  favorable  to  the  transfer  of  the 
custooy  of  infants  to  strangers  in  certain  cases, 
as  evidenced  by  the  statutes  regulating  adop- 
tion and  apprenticeship.  Such  statutes  are  in 
derogation  of  the  common  law,  and  thdr  pio- 
visions  must  be  strictly  complied  with. 

Com.  V.  Moore,  1  Ashm.  128;  BegpvbUea  t. 
Keppde,  2  U.  8.  2  DalL  197,  1  L.  ed.  847; 
Brown  v.  Barry,  8  U.  8.  8  DalL  865»  1  L.  sd. 
688. 

The  law  does  not  recognize  the  rights,  so 
called,  of  a  parent  to  his  offspring;  as  a  r^ht 
of  property. 

Com,  V.  Addicks,  6  Binn.  520.  2  Serg.  A  R. 
174;  Com.  V.  Qilkeson,  5  Clark,  80;  Com,  ▼. 
Null,  1  Browne,  148;  Dumain  v.  Gwyrtne,  10 
Allen,  270. 

If  a  child  is  not  property,  there  is  no  consid- 
eration for  the  sale  of  the  child. 


tody,  which  he  may  thus  abaodOD  or  forfeit,  espec- 
ially when  the  Interests  of  the  child  are  not  preju- 
diced by  the  asBJ^rnmeDt;  and  how  can  the  court 
pronounce  that  custody  which  to  held  by  a  fair 
agreement  with  the  parent  and  not  injurious  to 
the  child  an  illegal  restraint?  We  think  that  no 
oonalderatlon  should  be  allowed  whatever  which 
relates  to  the  rights  of  the  father  to  the  services 
of  the  child  under  such  circumstances.  The  main 
eonsideration  shottld  be  as  to  the  best  interests  of 
the  chUd.** 

In  People  v.  Brown,  86  Hun,  824,  t|ie  court  in 
considering  the  question  of  returning  the  child  to 
its  father  said:  '*  If  the  subject  were  anything  but 
a  child  it  would  not  be  averred  to  be  the  correct 
and  legal  thing  to  avoid  the  engagement  because 
it  was  against  public  policy  and  against  the  pa- 
ternal right.  I  do  not  think  these  cases  call  for 
such  a  rule."  U  to  then  dedded  that  the  inter- 
ests of  the  child  are  paramount  upon  the  question 
and  that  evidence  upon  that  question  must  be  ad- 
mitted. 

In  Bonnett  v.  Bennett,  01  Iowa,  199, 47  Am.  Bep. 
810,  the  court  states  that  the  weight  of  authority 
sustains  the  position  that  a  parent  can  by  agree- 
ment surrender  the  custody  of  his  .child  so  as  to 
make  the  custody  of  him  to  whom  he  surrenders  It 
legal.  And  when  the  parent  has  by  contract  sur- 
rendered hto  present  legal  right  to  the  custody  of 
the  child  in  all  controversies  nubsequently  arteing 
respecting  its  custody,  the  matter  of  primary  Im- 
portance to  the  Interest  and  welfare  of  the  child. 
To  thto  the  right  of  the  parent  must  yield. 

tn  Marshall  v.  Beams,  88  Fla.  499.  the  court  says 
that  the  mother  of  an  Illegitimate  child  has  a  l^al 
right  to  transfer  the  custody  of  it  to  another.  But 
In  that  case  the  transfer  was  made  Just  prior  to  the 
mother*s  death,  so  that  it  was  not  necessary  to 
make  the  statement  as  broadly  as  it  was  made. 

Some  cases  have,  moreover,  made  a  dtotinctlon 
between  parol  contracts  and  specialties.  Thus  in 
one  New  Bampahlre  case  It  to  stated  that  the  rights 
and  duties  of  a  father  eannot  t)e  transferred  per- 
manently to  another  except  by  deed.  State  v.  Ub- 
bey,44  N.  H.  821, 8S  Am.  Dec  228. 
2?  L.  R.  A. 


In  State  v.  Barrett,  4ft  N.  H.  lA.  the  oourt  held 
that  the  father  could  bind  himself  by  a  deed  as- 
signing the  custody  of  hto  minor  child,  placing  the 
decision  upon  the  analogy  of  the  case  to  those  in 
which  he  to  permitted  to  apprentice  hto  child  or 
place  him  in  the  custody  of  a  tutor  for  eduoatlofi. 

In  Curtto  v.  Curtis,  6  Gray,  68S,  it  was  held  that 
an  Indenture  made  by  the  mother  after  the  death 
of  her  husband  committing  the  custody  of  her 
child  to  a  third  person  was  binding  on  her  either 
as  a  contract  or  as  an  estoppel,  whether  It  was  suf- 
ficient according  to  the  laws  of  the  state  where 
made  or  not  to  legally  transfer  the  custody  of  the 
child;  but  the  court  further  remarks  that  If  the 
child  should  object  it  should  be  obliged  to  regard 
the  provisions  of  the  indenture  with  greater  care 
and  ascertain  its  legal  force  and  elfect  in  the  state 
where  it  was  made. 

In  Dumain  v.  Gwynne,10  Allen,  290,  the  oourt 
states  that  It  is  the  present  policy  of  the  law  of 
Massachusetts  to  regard  any  reasonable  arrange- 
ment of  a  mother  left  in  such  circumstances  as 
not  to  be  able  to  care  for  her  children,  by  whlcdh 
they  will  be  cared  for,  as  valid,  and  they  refused  to 
permit  her  to  recover  possession  of  children  whom 
she  had  by  written  contract  placed  with  a  public 
institution  for  adoption.  The  court  says:  **  With- 
out holding  that  the  rights  of  the  parent  in  respect 
to  the  children  are  absolutely  lost,  we  must  never- 
theless hold  that  they  are  subject  to  the  rights  of 
that  other  party  to  the  contract,  it  having  been 
freely  and  favorably  made.  But  the  rights  of  the 
corporation  under  it  depend  upon  their  fulfillment 
in  good  faith  on  their  part  and  on  the  part  of  the 
person  to  whom  they  have  transferred  the  custody 
of  the  child. 

But  in  Be  Lewto,  88  N.  a  81,  it  to  questioned 
whether  or  not  a  transfer  may  be  made  in  North 
Oarolina,  which  would  be  valid,  even  by  deed. 

Bight  to  revoke. 

The  elfeot  of  holding  the  agreement  void  was  to 
give  the  parent  the  right  to  revoke. 

An  agreement  as  to  the  custody  may  be  revoked 
at  any  time.  Queen  v.  Bernardo,  L.  R.  84  Q.  B.  Dlv. 
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Whatever  right  a  father  has  to  the  custody 
of  his  infant  child  depends  upon,  and  grows 
out  of  tht>  duties  which  he  owes  to  that  child: 
and  the  law  only  recognizes  such  right  as  a 
means  of  enforcing  such  obligation. 

Cam.  ▼.  Oilke$on  and  JDvmain  v.  Qwunne^ 
wpra;  Heinemann'$  App.  96  Pa.  112,  42  Am. 
Hep.  538. 

A  mother  is  not  hound  at  law  to  maintain 
iier  minor  child  and  is  therefore  not  entitled  to 
the  correlative  right  of  service. 

Fairmount  d  A.  Sirtel  Pom.  R.  (%.▼.  SiuUer, 
54  Pa.  376.  93  Am.  Dec.  714;  BurreU  Twp.  v. 
PiUtburg  Gvardiant  qf  the  Poor,  62  Pa.  472,  1 
Am.  Rep.  441. 

Where  a  claim  is  made  against  the  estate  of 
m  dead  man  the  iestimony  in  support  of  the 
daim  must  he  clear,  distinct,  positive  and 
specific. 

Heffnt^%  Brtats,  134  Pa.  436;  Thompmm'i 
App.  (Pa.)  May  7, 1888;  Oraham  v.  Graham, 
34  Pa.  476;  BarbM  v.  KunU,  16  Ptu  810. 


J,,  delivered  the  opinion  of  the 
court: 

About  the  year  1868,  Annie  Enders,  the 
plaintiff,  was  married  to  Emanuel  Enders, 
son  of  William  Enders.  Two  years  after 
their  marriage,  a  son,  William  J.  Enders, 


was  born  to  them.  At  that  time  they  lived 
at  Cornwall.  Lebanon  county.  Two  yean 
after  the  birth  of  the  son,  on  account  of  her 
husband's  ill  treatment  and  neglect  to  sup- 
port her,  the  wife  left  him.  and,  with  her 
child,  took  up  her  home  with  her  father,  at 
Berkley,  in  Berks  county.  Borne  months 
after  leaving  her  husband,  and  while  living 
with  her  father,  on  7th  November,  1872, 
William  Enders,  the  father  of  her  husband, 
visited  her.  Her  boy  was  his  only  grandson, 
and  he  was  desirous  that  he  should  have  a 
better  education  than  his  mother  could  afford 
him.  The  subject  of  tJie  boy*s  future  was 
discusseil  between  her  and  both  grandfathers 
and  others  of  the  wife's  family,  at  this  visit. 
The  grandfather  Enders  proposed  to  her,  if 
she  would  permit  him  to  take  her  son  and 
educate  him,  the  boy  to  make  his  home  with 
him  until  he  was  of  age,  she  to  have  the 
privilege  of  visiting  her  child  when  she  de- 
sired, and  to  have  him  at  her  home  whenever 
convenient,  he  would  give  the  mother  $20,- 
000,  and  the  boy  $10,000.  when  he  came  of 
age.  The  mother  consented,  and  thereafter 
the  home  of  the  boy  was  with  his  grand- 
father, the  mother  and  son  visiting  each  other 
frequently.  About  the  25th  November.  1891, 
soon  after  the  boy  came  of  age,  the  grand- 


Mt  Beg.  v.!8miili,  IS Bnv.  L.  ft  Eq.  281, 17 Jur.  24.9 
Lh  J.  Q.  aU6;  State  V.Banks,  26  lod.  186;  Child  v. 
Dodd,  61  Ind.  4M;  MoGlennsn  v.  Margowskl,  90  Ind. 
IflO;  Hunt  v.  Hunt.  4  O.  Oreene,  216. 

The  sift  of  a  child  will  not  deinrive  a  parent  of 
the  rifrbt  to  re-take  it  at  an  j  time.  Dalton  v.  State, 
S  Blackf .  8S7. 

The  mere  surrender  of  a  ohfld  to  a  public  institu- 
tion wlU  not  prevent  the  revocation  of  It  at  any 
ttmeu    WIshard  V.  Medaris,  84  Ind.  les. 

The  rule  that  the  parent  may  revoke  his  transfer 
was  recognised  in  State  v.  Beuff,  2S  W.  Ya.  TBI; 
DeJamett  v.  Harper,  45  Mo.  App.  41A. 

Contraet  not  enforced. 

A  mere  oral  ffift  of  a  child  cannot  he  enforced. 
Barker  v.  Frakes,  07  Iowa,  460. 

A  cootnct  by  which  a  man  agrees  to  part  with 
hii  children  will  not  be  enforced  in  equity  and 
it  may  be  rescinded  If  the  other  party  to  the  con- 
tract has  not  shown  a  disposition  to  comply  with 
hii  eontraot  in  good  faith.  Belter  v.  Jones,  22 
Ark.8BL 

Children  rettond. 

In  Barlow  v.  Kennedy.  17  Lower  Oan.  Jur.  288. 
the  costodj  of  the  child  was  restored  to  the  father, 
who  befaiff  a  Gatholio  iiad  upon  the  death  of  his 
wife  given  the  oiiild  to  a  Protestant*  because  of  his 
own  inability  to  support  it,  although  the  father 
during  the  four  years  that  the  child  was  out  of  liJs 
poaBeasion  paid  nothing  for  its  support  and  was  in 
DO  better  circumstances  at  the  time  of  making  ap- 
plication for  its  return,  white  the  other  peraon  was 
amply  abte  to  support  it. 

In  Buatamento  v.  Analla,  1  N.  M.  286,  the  child 
was  at  the  petition  of  its  mother  discharged  out  of 
the  custody  of  one  to  whom  it  had  been  given  by  a 
ttdrd  person,  to  whom  the  mother  had  contracted 
to  give  it  in  oonsideration  of  the  release  of  a  debt, 
and  of  his  iwomise  to  bring  it  up  and  educate  it  as 
Us  own,  but  the  decision  Is  placed  more  upon  the 
ground  of  the  breach  of  contract  then  op  the  m» 
validity  of  the  contract. 

Wbeo  the  time  for  which  the  agreement  was  to 
extend  expires  the  phlld  will  be  restored  to  its 
parents  if  its  best  Interests  so  dictate.  Shaw  v* 
Hachtwey*  48  Iowa,  668i. 

STLuR.  A. 


Right  itnder  etatute. 

Under  the  Maine  statute  the  right  of  the  parent 
could  be  transferred.   State  v.  Smith,  6  Me.  462. 

The  Mew  fork  Act  of  1871  declares  that  every 
father  may  by  deed  or  last  will  duly  executed  dis- 
pose of  the  custody  and  tuition  of  any  living  child 
or  one  likely  to  be  bom,  during  Its  minority,  or 
for  aoy  less  time,  to  any  person  or  persons  in  pos- 
session or  remainder.  Fltsgerald  v.  Vltcgerald,  21 
Hun,  870. 

In  Thomson  v.  Thomson,  55  How.  Pr.  484,  the 
court  in  considering  the  statute  permitting  the 
father  to  appoint  a  guardian,  says  the  power  of 
the  father  to  dispose  of  the  custody  and  tuition  of 
his  children  during  their  minority  is  derived  from 
the  statute. 

In  Re  Murphy,  18  How.  Pr.  518,  It  Is  said  tlie  stat- 
ute of  guardianship  declares  that  every  father  of  a 
child  may  dispose  of  its  custody  and  tuition  during 
its  minority  or  for  a  less  time  to  any  person;  that 
ordinarly  a  deed  or  will  is  necessary  for  that  pur- 
pose: but  it  Is  asked.  Do  not  nine  years  of  undis- 
puted possession  on  the  one  part  and  of  uninter- 
rupted acquiescence  on  the  other  constitute  as  good 
endeuce  of  the  understanding  of  the  parties  as  a 
written  instrument?— and  the  agreement  was  held 
to  be  binding. 

In  Miller  v.  Wallace,  76  Ga.  479,  it  is  said,  that  it  is 
indisputable  that  the  father  has  the  control  of  his 
minor  child  and  that  this  can  be  relinquished  or 
forfeited  only  in  one  of  the  modes  recoMrnized  by 
law.  But  the  Georgia  Code,  •  1788.  expressly  states 
that  the  control  of  the  child  may  be  lost  by  volun- 
tary contract  releasing  the  right  to  a  third  person. 
And  the  court  says  that  where  it  is  insisted  that 
the  father  has  relinquished  his  right  to  the  custody 
of  the  child  to  a  third  person  by  contract  the  terms 
of  the  contract  to  have  the  effect  of  depriving  him 
of  its  control  should  be  ''clear,  definite,  and  cer^ 
tain." 

An  agreement  to  eare  for  the  child  and  the  fact 
that  it  is  taken  when  sick  and  nursed  into  health 
and  supported  properly  for  five  years  aresuHloient 
considerations  to  support  the  contract*  Bently  v. 
Terry,  50  Ga.  665.  27  Am.  Rep.  800. 

If  the  father  releases  his  right,  such  release  caiu 
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father  died,  but  he  had  not  paid,  nor  had  he 
made  any  provision  by  will  or  otherwise 
for  payment  of,  tlie  $20,000  to  the  mother, 
A.nnie  Enders.  Thereupon,  she  brought  suit 
against  his  executors.  At  the  trial  the  de- 
fendants contended  :  (1)  That  the  contract, 
even  if  proven,  was  void,  because  aarainst 
public  policy;  (2)  there  Was  no  sufiBcient 
consideration  to  support  the  alleged  promise. 
The  court  submitted  the  testimony  as  to 
whether  the  contract  was  made  as  averred  by 
the  plaintiff  to  the  jury,  who  found  for  the 
plaintiff :  at  the  same  time  reserved  the  ques- 
tions of  law  raised  by  defendants,  and  after- 
wards entered  Judgment  in  favor  of  de- 
fendants non  obstante  veredicto.  From  that 
Judgment,  plaintiff  brings  her  appeal. 

Tlie  court  having  decided  the  consideration 
was  sufficient,  the  sole  question  here  is 
wliethcr  tlie  contract  was  against  public  pol- 
icy, and  therefore  void.     The  learned  judge 


of  the  court  below  was  of  opinion  that  it  was, 
and  refers  to  many  cases  holding  that  the 
parent  cannot  devest  himself  of  the  custody 
of  his  child  by  an^  agreement  or  contract; 
that,  notwithstanding  such  agreement,  bis 
obligation  as  a  parent  remains,  as  well  as  the 
right  of  custody  and  guardianship.  It  is 
admitted  in  the  opinion  that  none  of  the  cases 
cited  raise  the  precise  question  on  which  this 
case,  because  of  its  peculiar  facts,  turns. 
Public  policy  in  the  administration  of  the 
law  by  the  court  Is  essentially  different  from 
what  may  be  public  policy  In  the  view  of 
the  legislature.  With  the  legislature  it  may 
be,  and  often  is,  nothing  more  than  expedi- 
ency. The  public  policy  which  dictates  the 
enactment  of  a  law  is  determined  bv  the 
wisdom  of  the  legislature.  If  the  legislature 
declared  by  statute  that  it  was  injurious  to 
public  interests,  nnder  any  circumstances* 
for  a  parent  to  surrender  the  custody  of  s 


not  be  revoked  without  some  adequate  conslder- 
adoD.    James  v.  Clegborn,  54  Ga.  9. 

Rights  of  third  person. 

As  against  a  stranger  a  |>arent  may  make  a  third 
peisoo  custodian  of  her  child.  Jones  v.  Harmon, 
27  Fla.  238. 

Where  a  father  and  mother  living  apart  have 
ajrreed  to  transfer  the  care  and  custody  of  their 
Infant  children  to  the  grandfather  of  the  children. 
In  consideration  that  he  will  receive,  care  and  pro- 
vide for  them,  and  he  acts  in  pursuance  of  such 
aareement,  the  custody  of  the  grandftither  Is  Law- 
ful, and  be  may  maintain  an  action  against  one 
who  wronfrfuliy  takes  them  from  bis  custody. 
Clark  V.  Bayer,  82  Ohio  St.  280, 80  Am.  Rep.  SHa 

JCstoppel  0/ parent. 

Although  the  parent  will  oot  be  permitted  to 
relieve  himself  of  bis  obligations  to  care  for  the 
child,  yet  he  may  estop  himself  from  claiming  its 
custody. 

The  father  may  permit  such  a  state  of  things  to 
arise  in  respect  to  the  relation  between  the  child 
and  its  foster  parents,  that  he  will  not  be  permitted 
to  reclaim  the  child.  Pool  v.  Gott,  U  Law  Rep.  289. 

If  the  father  has  permitted  a  condition  of  things 
to  grow  up  so  that  the  child  cannot  be  remanded 
to  bis  custody  without  harm  to  her,  he  will  not  be 
permitted  to  obtain  possession  of  her.  Verserv* 
Ford,  87  Ark.  27. 

A  father  who  upon  the  death  of  his  wife,  gave 
bis  three-year-old  child  to  Its  aunt,  where  it  re- 
mained for  six  years,  and  he  visited  It  but  once  a 
year  and  contributed  nothing  to  Its  support.  Is  not 
entitled  to  reclaim  the  child.  Ck>mu  v.  l>ougherty, 
1  Pa.  Legal  Gaz.  68. 

A  parent  who  agrees  that  his  child  may  be 
brought  up  by  another  cannot,  after  the  agree- 
ment has  been  acted  upon  for  several  years,  re- 
scind the  agreement  and  recover  possession  of  the 
child.    Ck>m.  v.  Gilkeson.  1  Phiia.  194.  5  aark,  80. 

If  the  agreement  of  transfer  has  been  acted  upon 
to  the  manifest  interest  and  welfare  of  the  child 
the  custody  will  not  be  restored  to  the  father,  un- 
less he  can  show  that  a  change  of  custody  will  ma- 
terially promote  the  child*8  welfare.  Green  v. 
Oimpbell,  85  W.  Va.  088;  Cunningham  v.  Barnes,  87 
W.  Va.  74S. 

The  parent  by  transplanting  bis  off-spring  into 
another  family  and  surrendering  all  care  of  it  for 
so  long  a  time  that  its  Interests  and  affections  alt 
attach  to  the  adopted  home,  may  thereby  seriouBly 
Impair  bis  right  to  have  back  biscu8to<ly  by  Judi- 
cial decree.  In  a  controversy  over  its  possession, 
its  welfare  will  be  the  prominent  consideration  in 
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controlling  the  discretion  of  the  oourC  Richards 
V.  Collins,  45  N.  J.  Bq.  283. 

In  Re  Gates,  95  Gal.  401,  the  court  savs  that  under 
the  circumstances  of  that  case  It  would  be  nothing 
less  than  an  act  of  extreme  cruelty  to  tear  the  child 
from  the  only  home  she  has  ever  known,  even  for 
the  purpose  of  ph&dng  her  under  the  care  of  her 
own  mother,  and  it  decides  that  since  the  roaierlal 
Interests  of  the  child  will  be  promoted  by  leaving 
her  where  she  Is  and  chooses  to  remain,  the  only 
order  that  will  be  made  is  one  that  the  ctilid  be 
freed  from  all  legal  restraint  and  left  free  to  go  to 
the  home  of  her  choice. 

When  the  gift  of  a  child  has  once  been  made  and 
the  child  has  been  left  for  years  in  the  care  and 
custody  of  others,  who  have  discharged  all  the  ob- 
ligations of  support  and  care  which  naturally  rest 
upon  the  parent,  then  whether  the  court  will  en- 
force the  rather^s  right  to  the  custody  of  the  child 
will  depend  mainly  upon  the  question  whether 
such  custody  will  promote  the  weirare  and  inteiw 
est  of  the  child.  If  immediately  after  tlie  gift 
reclamation  is  sought  and  the  father  is  not  what 
may  be  called  an  unfit  person  the  courts  will  pay 
little  attention  to  any  mere  speculations  as  to  the 
probability  of  benefit  to  the  child  by  leaving  or  re* 
turning  it.  But  on  the  other  hand  when  reclama- 
tion is  not  sought  until  a  lapse  of  years  when  new 
ties  have  been  formed  and  a  certain  current  given 
to  the  child^s  life  and  thought,  much  attention 
should  be  paid  to  the  probabilities  of  a  benefit  to 
the  child  from  the  change.  Cbapsky  v.  Wood, 
26  Kan.  000,  40  Am.  Rep.  821. 

There  may  be  cases  when  the  father's  contract  is 
such  as  by  permitting  tacitly  or  by  express  agree- 
ment another  to  assume  and  discbarge  for  many 
years  the  duties  of  parent  to  his  child  with  the  un* 
derstanding  that  the  relation  was  to  bepermanent^ 
be  cannot  afterwards  attempt  to  reclaim  his  child 
In  good  faith,  nor  without  subjecting  to  sorlooe 
hazards  its  mterestand  happiness.  In  such  cose 
the  award  of  custody  of  the  child  will  not  be  con- 
sistent Kt  1th  the  exercise  of  a  sound  Judicial  dis- 
cretion; but  at  the  same  time  the  court  will  not  be 
Justified  In  withholding  from  him  that  custody 
upon  the  ground  merely  that  there  had  been  a 
parol  gift  of  the  child,  or  an  agreement  for  Its 
adoption  by  another  but  without  subsequent 
formation  of  ties  under  It  or  change  of  condttioo 
that  would  cause  the  resumption  of  the  paternal 
authority  to  Jeopardize  the  Interests  and  happlnese 
of  the  child.  State V.  Libbey,  44  N.  H.  821, 82  Am. 
Dec.  223. 

A  verbal  agreement  by  the  father  that  anottier 
may  have  the  care  and  cu6to«ly  of  the  child  during 
its  minority  will  not  estop  him  thereafter  from 
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child  during  minority  to  a  grandfather,  that 
would  be  the  end  of  discuasfon  on  that  ques- 
tion. It  has  declared  the  parent  can  appren- 
tice his  child  ;  can,  by  certain  proceedings  in 
court,  permit  its  adoption  by  another ;  and 
that  it  can  take  away,  for  misconduct,  the 
vightof  testamentary  guardianship.  But,  in 
the  absence  of  any  statute  forbidding  such  a 
contract  as  the  Jury  have  here  found,  we 
must  find  as  a  fact  that  such  contracts  have 
a  tendency  to  injure  the  public,  or  are  against 
the  public  good ;  or,  as  is  said  in  Burke  t. 
Child,  88  U.  8.  21  Wall.  448,  22  L.  ed.  624, 
«  contract,  to  be  void  on  this  ground,  **  must 
be  inconsistent  with  sound  policy  and  good 
morals  as  to  the  consideration  or  thing  to  be 
done."  If  by  well-settled  judicial  precedent 
the  law  has  determined  that  such  a  contract 
•8  this  tends  to  the  injiury  of  the  public,  or 
is  inconsistent  with  sound  morality,  we 
would  feel  bound  to  follow  the  law  thus  de- 
clared, without  regard  to  our  own  notions  of 


the  tendency  of  the  contract.  As  to  what  the 
contract  was  here,  that  has  been  definitely 
settled  by  the  verdict  on  a  full  and  impartial 
submission  of  the  evidence.  It  is  precisely 
the  contract  averred  by  plaintiff.  Many  of 
the  cases  cited  by  appellee  bear  on  some 
features  of  evidence  adduced  in  denial  of  this 
contract,  which  the  jury  found  as  a  fact  to 
have  been  made.  It  does  not  help  us,  in  the 
determination  of  the  question,  to  allege  the 
wife  maliciously  deserted  her  husband  and 
child,  and  had  no  marital  right,  as  against 
her  husband,  to  its  custody.  Whatever  may 
be  the  law  applicable  to  such  a  state  of  facts^ 
they  are  not  the  facts  here.  She  had  the 
custody  when  the  grandfather  made  the 
promise,  and  he  conceded  her  right  to  and  au- 
thority over  it  This  is  a  necessary  inference 
from  the  verdict. 

We  cannot  find  in  the  cases  cited  that  a  con- 
tract such  as  this  one  has  ever  been  declared 
void  as  against  public  policy,  nor  is  the 


olalmtDg  that  costody.   Brooke  v.  Logan.  IIS  lod. 
183. 

The  rule  that  the  custody  of  the  child  wlU  not  be 
restored  to  a  parent  who  has  given  It  away, 
when  the  affections  of  the  r'^Hd  have  become  fliced 
In  Its  new  home,  does  not  ai  ply  when  the  child  has 
been  placed  In  the  costody  of  a  public  charitable 
corporation.  LoveU  v.  House  of  Good  Shepherd, 
9  Wash.  419. 

C1MId*«  vteifare  nHU  he  regarded. 

In  Lyons  t.  Blenldn,  1  Jaa  2G7.  tt  is  said:  '*If 
iHien  a  child  is  young  1  give  her  a  considerable 
maintenance  during  her  Infancy,  which  you  could 
not  have  supplied  and  a  h&rge  fortune  afterwards, 
and  you  the  father  permit  her  to  derive  advantage 
of  that  education  which  could  not  have  been  af- 
forded but  through  my  gift,  could  you  afterwards 
•top  short  and  say  that  she  could  no  longer  have 
the  advantage?  Under  such  circumstances,  the 
eourt  would  hiquire  what  was  most  for  her  ben- 
efit.** 

In  McKenzie  v.  State,  80  Ind.  647,  the  court  says 
that  upon  the  question  whether  or  not  the  parent 
li  a  proper  person  to  resume  tbe  control  of  the  in- 
tent, Inquiries  may  properly  be  made  as  to  what 
apparently  is  for  the  best  interests  of  the  child. 

In  Sturtevant  v.  State,  16  Neb.  460, 8  Am.  Rep. 
Sm.  in  which  there  appeared  to  be  nothing  more 
than  mere  acquiescence  of  the  father  to  the  taking 
of  the  child  by  its  grandparents,  the  court  ruled 
that  the  best  interests  of  the  child  alone  will  be  con- 
sidered in  determining  the  question  of  its  custody. 

If  the  father  has  placed  his  children  or  permitted 
them  to  be  placed  in  the  custody  of  another,  they 
win  not  be  restored  to  him  unless  he  shows  that  he 
Is  a  fit  person  to  care  for  them.  People  v.  Erbert, 
If  Abb.  Pr.  806;  Re  Lesshier,  17  Abb.  Pr.  886.  note. 

The  cardinal  point  is  to  regard  the  welfare  of 
the  infant.  Jones  v.  Damali,  108  Ind.  600, 88  Am. 
Bep.  546. 

Although  tbe  agreement  of  the  father  surren- 
deilnir  the  custody  of  his  child  to  another  is  not 
absolute  and  irrevocable,  yet  If  a  contest  arises 
over  it  in  the  courts' all  considerations  will  be  sub- 
ordinated to  the  Interest  and  welfare  of  tbe  child 
viewed  in  the  light  of  the  character  and  habits  of 
the  oontendmg  parties,  the  facts  whether  the 
reclamation  is  sought  within  a  short  time  or 
after  the  la?iee  of  years,  and  the  other  circum- 
stances of  the  particular  case.  People  v.  Porter, 
0IILAPP.196. 

The  courts  will  not  always  aid  the  father  tai  re- 
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voking  his  consent  and  retaking  the  custody  of 
the  child.  In  such  cases  the  child's  welfare  is  the 
cardinal  point  of  Inquiry.  Washaw  v.  Gimhie,  60 
Ark.  861. 

The  Interests  of  the  ohfld  will  be  consulted. 
Merrltt  v.  Swimley,  88  Ya.  4718;  Sheers  v.  Stein,  6  L. 
R.  A.  781,  76  Wis.  44;  Drumb  v.  Keen,  47  Iowa,  436; 
Com.  V.  Barney.  4  Brewst.  (Pa.)  408;  Com.  v.  Ash- 
ton,  8  W.  N.  C.  663.  28  Alb.  L.  J.  18?. 

The  interests  of  the  child  may  control  the  rights 
of  the  parent.    Hoxsie  v.  Potter.  16  R.  L  874. 

Effects  of  ehUd*s  choice. 

The  t)holce  of  the  infant,  if  of  sufficient  age, 
should  control  tbe  question.  Ellis  v.  Jesup,  11 
Bu8h,40& 

ChUd  may  enforce  eontraet. 

After  the  child  has  been  permitted  to  grow  up 
In  a  family  of  a  third  person  as  bis  son,  such  per- 
son cannot  raise  the  objection  that  tbe  agreement 
was  not  binding  because  he  could  not  have  en- 
forced it  against  the  child's  father  for  the  purpose 
of  avoiding  his  liability  under  the  contract  to  pro- 
vide for  the  child  as  his  son.  Van  Dyne  v.  Vree- 
h&nd,  11 N.  J.  Eq.  870,  affirmed,  Yan  Duyne  v.  Yree- 
land,12N.J.Eq.l4& 

A  sealed  contract  by  which  a  mother  agrees  to 
relinquish  her  child  to  a  third  person,  who  on  his 
part  agrees  to  adopt  her,  is  after  the  mother  and 
child  have  performed  their  part  of  the  contract 
enforceable  by  the  child  or  its  heirs  against  such 
third  person.  Healey  v.  Simpson.  113  Mo.  840.  In 
that  case  the  court  says,  the  surrender  by  the 
mother  ot  all  control  of  the  child  and  the  services 
and  companionship  of  the  latter  constitute  valua- 
ble considerations  for  the  promise  of  adoption* 

Agreement  <u  to  reeidenee  of  chVd, 
In  Allen  v.  Affleck,  64  How.  Pr.  880,  upon  an 
agreement  for  a  separation  between  the  father 
and  mother,  the  child  was  placed  in  her  custody  at 
tJie  expense  of  the  father,  with  permission  to  him 
to  visit  it  at  stated  times.  The  court  said:  ^*I  see 
nothmg  in  l^ls  agreement  that  is  against  public 
policy.  So  far  from  indicating  an  intention  oti  the 
part  of  the  husband  to  abandon  his  paternal  duties, 
its  provisions  are  carefully  drawn  to  secure,  so  far 
as  was  compatible  under  the  unhappy  circum- 
stances of  a  separation  like  this,  that  Intercourse 
k)etween  parent  and  child  which  Is  esBential  to  the 
paternal  Influence;  and  also  the  cxe  else  on  his 
part  of  that  care  and  watcbfulnera  iu  tbe  event  of 
sickness  which  grows  out  ol  paternal  anxiety  and 
his  duty  asa  parent.  H.  P.  F. 
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principle  announoed  in  any  case  holding  the 
eoDtract  Toid  applicable  to  these  somewhat 
peculiar  facts. 

At  the  time  the  contract  was  made  the  child 
was  about  two  years  old.    The  mother  was 
living  with  it  at  her  father's,  apart  from  her 
husband.    She  and  the  child  were  dependent 
on  the  bounty  of  her  father,  who  was  in 
moderate  circumstances.  Obviously,  whether 
this  situation  was  brought  about  by  marital 
discord  or  the  father's  viciousness,  the  future 
welfare  of  the  helpless  child  was  in  peril.    A 
deserted  or  deserting  wife,  without  means, 
cannot  give  much  of  advantage  in  the  way  of 
education  and  comfort  to  the  child.    The 
grandfather,  conscious  of  this,  and  being  of 
ample  fortune,  with  a  view  to  his  grandson *s 
future  and  the  gratification  of  his  own  family 
pride  and  affection,  proposed  to  take  the  bov, 
give  him  a  home,  and  educate  him.    While 
no  severance  of  the  maternal  relation  was 
contemplated,  a  personal  separation  was  in- 
volved.   By   the  arrangement,    the  grand- 
father secured  the  constant  companionship  of 
the  boy,  and  the  mother  relinquished  it.     No 
parental  duty  or  obligation  od  the  part  of 
the  mother  was  cast  off,  nor  was  there  any 
such  intention.     Nor  was  the  arrangement 
prompted  by  self-seeking  on  the  part  of  the 
mother.    The  proposition  was  made  by  the 
grandfather,  and  she,  out  of  regard  for  the 
advantage  accruing  to  the  child,  reluctantly 
consented.    Tlie  grandfather  did  all  he  agreed 
to  do.    The  grandson  received  all  the  ad- 
vantages expected  by  the  mother.    8{ie  suf- 
fered the  deprivation  of  his  constant  society 
for  19  years.    The  grandfather  enjoyed  the 
presence  of  his  grandson.    Without  aliena- 
tion in  affection,  the  mother  relinquished  the 
benefit  of  his  personal  service  and  the  com- 
fort derived  from  a  son's  personal  attention. 
For  this  she  was  to  receive  $20,000  when  the 
■on  came  of  age.    She  has  a  right  to  recover 
it,  unless  the' contract  was  against  public 
policy.    We  concede  the  authorities  estab- 
lish that  the  contract  of  a  parent,  by  which 
he  bargains  awav  for  a  consideration  the 
custody  of  his  child  to  a  stranger,  he  attempt- 
ing to  relieve  himself  from  all  paternal  ob- 
ligation and  place  the  burden  on  another, 
who  is  to  shoulder  it,  without  natural  affec- 
tion or  moral  obligation  to  prompt  to  the 
performance  of  parental  duty,  but  only  be- 
cause of  a  bargain,  is  void  as  against  public 
policy.    Such  a  contract  would  be  the  mere 
sale  of  the  c^ild  for  money.     But  this  was  a 
family  compact.    The  pride  of  the  grand- 
father centered  on  the  child  as  his  only  liv- 
ing male  descendant,  in  whose  future  there 
was  promise.     He  was  called  by  his  name, 
and  without  question,  both  in  blood  and  af- 
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fection,  he  stood  near  to  him.    "Sat  was  hto 
relation  to  the  child  wholly  without  legal 
responsibility.    In  the  case  of  poverty  on  the 
part  of  one  and  ability  on  the  part  of  the 
other,  by  the  Act  of  1886  there  was  a  legal 
liability  on  the  part  of  each  to  support  the 
other.     These  are  the  circumstances  undgr 
which  this  contract  was  made.    We  concede 
that  because  the  event  showed  this  contract 
did  promote  the  child's  welfare,  Uiat  is  not 
suflScient  to  warrant  as  in  sayinfthe  contract 
was  not  against  public  policy.    The  partica- 
lar  instance  does  not  determine  public  policj, 
but  only  the  probable  or  natural  tendency  of 
such  contracts.    But  we  are  clearly  of  the 
opinion  that  the  tendency  of  such  contracts 
between  grandparents  of  good  character  and 
ample  estate  and  parents  in  reduced  circum- 
stances, where  parental  solicitude  and  affec- 
tion are  not  to  be  extinguished,  and  where 
the  welfare  of  the  child  is  intended  to  be 
promoted,  is  neither  to  the  injury  of  the 
public  nor  to  good  morals.     In  Van  Dyne  v. 
Vreeland.    11   N.    J.    Eq.  871,   and  HiU  v. 
Oomme^  1  Beav.   541,   the  contract  of  the 
parents  was  decided  not  to  tw  against  public 
policy,  although  made  with  strangers  to  the 
blood,  because  of  the  special  facts,  and  on 
the  ground  that  the  contract  was  for  the  wel- 
fare of  the  child.     In  Neai  v.  Oilmore,  79  Pa. 
427,  the  contract  was  made  by  the  father,  who 
was  intemperate,  he  relinquishing  the  cus- 
tody of  his  two  boys,  respectively  two  and 
six  years  of  age.  to  a  childless  couple,  rela- 
tives of  his,  until  the  children  were  of  age. 
It  was  held  that,  if  the  contract  had  been 
proven,  there  was  sufficient  consideration  to 
support  and  enforce  it,  but  that  the  proof 
was  not  sufficient  to  establish  the  contract. 
The  point  was  not  even  made  that  such  a 
contract  was  against  public  policy.    The, 
payment  to  be  made  the  mother  was,  by  the 
contract,  fixed  at  the  majority  of  the  child, 
but  there  never  was  a  time  during  its  ex- 
istence that  the  law  would  have  declared  it 
void  as  against  public  policy,  because  it  con- 
templatea  no  severance  of  Uie  parental  rela- 
tion, no  extinguishment  of  parental  solic- 
itude, and  was   wholly  for  the  welfare  of 
the  child.    Such  custody  as  was  necessary 
to  gratify  the  pride  and  affection  of  the 
grandfather,   ana  further  the  boy's  educa- 
tion, was  relinquished ;  a  custody  not  unlike 
that  which  she  would  have  surrendered  had 
she  placed  him  in  a  boarding  school  for  aov- 
eral  years. 

As  we  see  nothing  in  this  contract  which 
should  prevent  its  enforcement,  the  judgment 
of  the  court  below  i$  reversed,  and  juderment  la 
now  entered  on  the  verdict  for  plaintift. 
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1.   ▲  eorporatlOB  Is  not  responsible  for 

nnauthorlaed  and  unlawful  acts  of  its  offloers, 
though  done  colore  oJMi. 
8.  The  saperintendeiftt  of*  etreei  rallp 
wmgr  comiMugr  luM  no  implied  Mtthoritj 

to  cause  the  arrest  of  a  paaseiiger  for  placing  in 
the  fare  box  a  counterfeit  coin  in  payment  of 
fare,  so  as  to  make  the  company  liable  for  false 
imprisonment  in  case  of  such  arrest  without 
proof  of  precedent  authority  or  subsequent  rati- 
lloation  of  his  act. 

8.  Ratiflcmtlen  of  the  act  of  a  street 
rmil^ray  superintendeiit  in  arresting  a 
paawnger  for  putting  counterfeit  ooin  in  the 
box  for  his  fare  is  not  shown  by  the  fact  that  the 
president  of  the  company,  the  superintendent 
and  the  driver  of  the  street-car  gave  evidence 
against  the  person  arrested. 

4»  A  person  actin||f  upon  appears  nees 

in  making  a  criminal  charge  to  Justified,  if  the 
apparent  facts  are  such  as  to  lead  a  discreet  and 
prudent  person  to  believe  that  a  crime  has  been 
committed  by  the  party  charged,  although  tt 
torna  out  that  he  was  innocent. 

(January  U;  IflMj 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Baltimore  City  Court  io  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  alleged  malicious  prosecution  and  false  im- 
prisonment.   BUMTUd, 

The  facts  are  stated  in  the  opinion. 

Mn&n.  T.  Wallis  Blackistone  SDd 
Ooorg^  Blackistonot  for  appellant: 

Before  the  plaintiff  could  recover,  he  was 
bound  to  prove  affirmatively  that  there  was 
both  malice  and  want  of  probable  cause  for 
tbe  arrest. 

Even  if  there  had  been  the  most  express 
malice,  want  of  probable  cause  could  not  be 
inferred  from  it. 

Baud  V.  CriM,  86  Md.  196;  Thain  t.  Dongy, 
nHd.644. 

It  must  be  affirmatively  proved. 

Wheder  v.  HetbiU,  65  U.  8.  24  How.  550, 16 
U  ed.  769. 

It  fa  wholly  immaterial  whether  tbe  party 
was  guflty  or  not,  if  tbe  facts  known  to  the 
defendant  were  such  as  would  warrant  a 
cautious  man  in  believing  him  guilty.  It  is  a 
question  of  bona  fides,  and  reasonableness  of 
suspicion  or  belief  and  not  one  of  guilt  or  in- 
nocence. 

ThMn  ▼.  Doney,  mtpra. 

Before  putting  the  criminal  law  in  motion  a 
party  has  a  right  to  Judge  for  himself  from 
appearances,  whether  there  Is  probable  cause. 

Newell,  Malicious  Prosecution,  p.  268. 

KonB.~Tn  oooneotion  with  the  above  ease  as  to 
fSlM  imprisonment  by  act  of  a  servant  or  agent, 
■ee  noU  to  Mulligan  v.  New  York  ft  B.  B.  B.  Go. 
(N.  T.)  14  I*.  B.  A.  m,  also  Gillingham  v.  Ohio 
River  B.  Go.  (W.  Ya.)  14  L.  R.  A.  70S,  and  Palmed 
V.  Manhattan  B.  Oo.  (N.  Y.)  10  K  B.  A.  Ifll 
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It  is  the  duty  of  the  court  where  the  facts 
are  disputed  to  submit  the  evidence  to  the  jury 
with  instructions  to  determine  its  credibility 
snd  that  tbe  facts  amount  to  probable  cause  or 
that  they  do  not. 

Atchison,  T,  A  8,  F.  B.  Co.  v.  Watson,  87 
Kan.  778;  Bell  v.  Matthefos,  Id.  686. 

It  is  error  to  leave  to  the  jury  to  determine 
whether  the  facts  do  or  do  not  establish  want 
of  probable  cause. 

Emerson  v.  Skagas,  52  Cal.  246. 

If  there  be  not  affirmstive  proof  of  both 
malice  and  want  of  probable  cause,  it  is  the 
duty  of  tbe  court  to  take  the  esse  away  from 
thejury. 

wheeler  v.  Nesbitt,  supra;  Hooper  ▼.  Vernon, 
74  Md.  188;  ThiUn  v.  horsey,  supra;  Johns  ▼. 
Marsh,  52  Md.  825. 

Even,  although  Hopps  acted  without  proba- 
ble cause,  still  &e  corporation  is  not  liable,  be- 
cause there  Is  no  evidence  In  the  record  that 
the  company  ever  ratified  or  adopted  his  acts 
Id  reference  to  the  arrest 

Vanderbilt  v.  Richmond  Tump,  Oo.  2  N.  Y. 
480,  51  Am.  Dec.  815;  Boyd  v.  Orois,  85  Md. 
198;  Garter  v.  Hotoe  Mach.  Co.  51  Md.  297,  84 
Am.  Rep.  811:  AUsn  v.  London  d8.W.R.  Co. 
L.  R  6  Q.  B.  65. 

Messrs,  Allk>ed  8.  Nilee  and  Oae»r 
WollI^  for  appellee: 

A  corporation  may  be  liable  for  malicious 
prosecution. 

Carter  v.  Howe  Mach.  Co.  51  Md.  290,  84 
Am.  Rep.  811;  Newell,  Malicious  Prosecution, 
p.  881. 

Nor  is  it  necessary.  In  order  to  make  a  cor- 
poration liable  in  an  action  of  this  kind,  to 
prove  that  tbe  act  was  strictly  within  its  cor- 
porate powers. 

2  Morawetz,  Priv.  Corp.  2d  ed.  ^  726. 

To  hold  that  a  corporation  cannot  be  held 
liable  for  a  wrongful  act,  unless  it  be  author- 
ized or  ratified  by  tbe  stockholders  or  directors 
in  meeting  assembled,  would  be  practically 
absolvinir  a  corporation  from  all  liability,  and 
thus  nullifying  tbe  law,  which  says  that  such 
liability  may  exist. 

Missouri  Poe.  R.  Co,  ▼.  Rieftmond,  4  L.  R 
A.  280.  78  Tex.  568;  Fogg  ▼.  Boston  d  L.  R. 
Corp.  148  Mass.  518. 

The  officers  were  acting  in  the  line  of  their 
duties,  as  officers  of  the  company,  with  sole 
regard  for  the  interests  of  the  Qompanv  and 
without  an^  private  end  of  their  own.  This  is 
tbe  test  which  fixes  upon  a  corporation  liability 
for  acts  done  even  by  Its  meanest  and  most 
subordinate  em  ploy  §. 

Lynch  ▼.  Metropolitan  Elert.  R.  Co.WS^.  Y. 
77,  48  Am.  Rep.  141;  2  Spelliog,  Priv.  Corp. 
g  941,  note;  Newell,  Malicious  Prosecution, 
p.  888,  g  20;  RieordY.  Central  Pac.  R.  Co.  15 
Nev.  167;  OuV,  C.  d  8.  F.  R.  Co.  ▼.  James, 
78  Tex.  12,  28;  Birmingham  Water-  Works  Co. 
▼.  Hubbard,  85  Ala.  179;  Potulni  r.  Saunders, 
87  Minn.  517;  Qarretten  v.  Duenekel,  50  Mo. 
104.  11  Am.  Rep.  405. 

A  ratification  need  not  be  in  words,  but  may 
be  implied  from  conduct  or  acquiescence.  - 

Lawson,  Rights.  Rem.  A  Pr.  g  481. 

Probable  cause  Is  defined  as  "  circumstances 


See  also  29  L».  R.  A.  466;  31  L.  R.    A.  702;  40  L.  R.  A.  473;  44  L.  R.  A.  673. 
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connected  with  the  transactioD  out  of  which 
the  prosecution  arose,  known  to  the  defendant, 
which  would  induce  a  reasonable,  dispassion- 
ate man  to  believe  the  plaintiff  guilty  of  the 
crime  with  which  he  was  charged,  and  to  in- 
duce such  a  man  to  have  undertaken  such  a 
prosecution  from  public  motives." 

Cooper  V.  UtUrbach,  87  Md.  286;  Me  Wifliams 
Y.  Hoban,  42  Md.  (X);  Thdin  ▼.  Dortey,  59  Md. 
540. 

The  man  must  be  a  cautious  one;  and  the 
conclusion  such  as  *'a  discreet,  careful  man 
would  readily  adopt" 

JohfiB  V.  Marsh,  52  Md.  890. 

Mere  belief  is  not  sufficient. 

Ibid, 

When  the  prosecution  Is  for  a  crime  there 
must  be  probable  cause  for  belief  in  the  fel- 
onious intent. 

Me  Williams  v.  ffoban,  42  Md.  64;  Fliekinger 
T.  Wagner,  46  Md.  601. 

Malice  may  be  inferred  from  a  want  of 
probable  cause. 

Johns  y.  Marsh,  supra;  Straus  y.  Young,  86 
Md.  255. 

Malice  can  be  inferred  by  the  conduct,  seal, 
and  activity  of  a  party. 

Straus  y.  Young,  supra;  Turner  y.  Walker, 
8  Gill  &  J.  887,  22  Am.  Dec.  829. 

Roberts*  J.,  deliyered  the  opinion  of  the 
court: 

This  is  an  action  for  malicious  prosecution 
and  for  false  arrest,  whereby  the  plaintiff 
seeks  the  recovery  of  damages  of  the  defend- 
ant company,  a  body  corporate  of  the  state 
of  Maryland. 

The  declaration  alleges  that  the  defendant 
falsely,  maliciously,  and  without  probable 
cause  whatsoeyer  caused  the  plaintiff  to  be 
arrested  upon  a  writ  issued  by  a  commis- 
flioner  of  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland,  upon  the 
charge  of  passing  counterfeit  money,  know- 
ing the  same  to  be  false  and  counterfeit,  and 
with  intent  to  defraud,  whereupon  the  com- 
missioner required  the  plaintiff  to  give  bail 
for  his  appearance  before  him  the  day  fol- 
lowing for  a  bearing,  when  said  charee  was 
dismissed  and  the  appellee  discharged.  In 
the  second  count  it  is  alleged  that  the  defend- 
ant assaulted  tbe  plaintiff  and  gave  him  into 
custody  of  a  police  officer  upon  a  false 
charge,  and  required  him  to  go  before  the 
said  commissioner  and  giye  bail  for  his  ap- 
pearance, ejtc. 

To  this  declaration  the  defendant  pleaded 
that  it  did  not  commit  the  wrongs  alleged. 

The  facts  are,  that  the  defendant  was  en- 
gaged in  running  cars  upon  certain  streets 
of  the  city  of  Baltimore  for  the  oonyeyance 
of  passengers. 

The  plaintiff  boarded  one  of  the  cars  of 
the  defendant  at  the  corner  of  Druid  Hill 
ayenue  and  Biddle  street,  and  before  takine 
his  seat  dropped  into  the  fare  box,  which 
was  of  the  Slawson  patent,  a  coin  resembling 
a  flye  cent  piece  or  nickel.  When  the  car 
had  proceeded  nearly  the  distance  of  a  short 
block  the  driycr  of  the  car  called  the  plain- 
tiff to  him  and  told  him  that  he  dropped  a 
lead  nickel  in  the  box,  and  requested  him  to 
redeem  it.    The  driver  pointed  out  to  the 
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f»laintiff  the  particular  coin,  which  was  ly- 
ng  on  the  glass  shelf  of  the  box,  which  is 
an  inclined  glass  plate  held  in  such  position 
that  the  coins  which  are  dropped  into  the 
box  fall  upon  the  upper  surface  of  the  in- 
clined plane  of  the  glass  shelf.  This  glass 
shelf  is  intended  to  give  to  the  driver  a  care- 
ful scrutiny  of  the  coins  deposited  for  fares 
before  the  same  are  droppea  into  the  lower 
part  of  the  box.  The  testimony  conclusiyely 
shows  that  the  nickel  in  question  was  de- 
posited in  the  box  by  the  plaintiff.  It  is 
equally  clear  that  the  coin  so  deposited  was 
a  leaden  nickel  or  counterfeit  coin  of  the 
United  States.  And  notwithstanding  the 
driver  told  the  plaintiff  that  he  must  rraeem 
the  counterfeit  coin,  and  that  he  could  not 
deliyer  the  same  to  him,  at  a  driyer  had  no 
right  to  open  the  box,  but  that  he  could  ob- 
tain the  same  at  any  time  by  calling  at  the 
office  of  the  company,  the  plaintiff  contin- 
ued in  the  car  and  passed  the  office  of  the 
company  without  paying  further  attention  to 
the  matter. 
Immediately  thereafter  three  of  the  em- 

f^loyes  of  the  aefendant,  the  driyer  of  the  car 
n  question,  the  treasurer,  and  also  the  su- 
perintendent, followed  the  car  in  which  the 
plaintiff  was  a  short  distance  and  after  the 
plaintiff  had  left  it,  the  superintendent  ap- 
proached him  and  said,  **  You  put  a  piece  of 
counterfeit  money  in  the  box,  and  I  would 
like  you  to  make  it  good.**  but  the  plaintiff 
declined  doing  so,  and  said  there  was  noth- 
ing the  matter  with  the  nickel,  only  a  piece 
out  of  the  corner  of  it.  The  plaintiff  was 
then  taken  before  the  United  States  commis- 
sioner, where  the  charge  of  passing  a  coun- 
terfeit coin  was  made,  the  supenntendent 
making  the  affidavit.  The  commissioner 
held  the  plaintiff  under  bail  for  his  appear- 
ance on  the  day  following,  and  detained  him 
for  about  two  hours,  until  ball  was  fur- 
nished. On  the  day  following  the  making 
of  the  charge,  the  case  was  hearil  by  ths  com- 
missioner, and  the  plaintiff  discharged. 

At  the  trial  below  there  were  two  excep- 
tions taken.  One,  relating  to  the  court's 
action  on  the  prayers,  and  the  other  to  ths 
admissibility  of  certain  testimony.  The 
liability  of  corporations  aggregate  for  torts 
committed  by  them,  throueh  their  agents, 
has,  in  recent  years,  received  a  good  deal  of 
attention  from  the  courts.  It  may  indeed  be 
said  that  the  question  of  corporate  liability 
for  torts  has  been  in  a  progress! ye  stage  but, 
step  by  step,  haye  the  limits  of  such  liabil- 
ity* been  enlarffed  and  extended,  until  now 
there  is  but  little  difference  between  corpo- 
rate liability  and  indiyidual  liability  with 
respect  to  torts. 

In  consequence,  howeyer,  of  the  fact  that 
a  corporation  must  of  necessity  act  through 
its  agents,  courts  haye  almost  invariably  held 
that  to  hold  a  corporation  liable  for  a  tor- 
tious act  committed  by  its  agents  the  act 
must  be  done  by  its  express  precedent  au- 
thority, or  ratified  and  adopted  by  the  cor- 
poration. Nor  is  a  corporation  responsible 
foi'  unauthorized  and  unlawful  acts,  eyen  of 
its  officers,  though  done  colore  officii.  To  fix 
the  liability  it  must  either  appear  that  the 
officers  were  expressly  authorized  to  do  the 
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act  or  that  it  was  done  bona  fide,  in  pur- 
finance  of  a  general  authority  in  relation  to 
the  subject  of  it.  or  that  the  act  was  adopted 
or  ratified  by  the  corporation.  Ang.  &  A. 
Priv.  Corp.  10th.  ed.  311 ;  Garter  v.  Howe 
Alach.  Go.  51  Md.  296,  84  Am.  Rep.  811. 

When  the  plaintiff  was  arrested  and  held 
to  bail  in  the  manner  already  stated,  the  affi- 
<iavit  was  made  by  the  superintendent  of  the 
ilefendant.  It  is  asserted  in  the  brief  of  the 
appellee  that  the  president  of  the  defendant 
was  also  present  at  that  time ;  we  fail,  how- 
ever, to  discover  the  fact  in  the  record.  But 
in  our  view  of  the  case  it  is  immaterial 
whether  he  was  or  was  not.  The  president 
was  but  the  agent  of  the  defendant,  as  were 
the  other  officers  and  employes.  There  is 
ootUing  in  the  record  which  directly  or  in- 
directly tends  to  show  that  the  superintend- 
ent was  acting  in  pursuance  of  express  au- 
thority from  the  defendant  (51  Md.  298)  in 
causing  the  arrest  of  the  plaintiff,  nor  had 
he  any  implied  authority  for  so  doing,  aris- 
ing out  of  the  scope  of  his  employment,  so 
far  at  least  as  the  testimony  in  the  record 
discloses.  The  fact  that  he  had  general  au- 
thority to  look  after  and  manage  the  affairs 
of  the  defendant  in  running  its  cars  on  the 
streets  of  Baltimore  city  for  the  carriage  of 
passengers  in  no  manner  suggests  that  he 
had,  unless  expressly  authorize  so  to  do  by 
his  principal,  any  authoritv  to  arrest  a  pas- 
senger for  placing  in  the  fare  box  a  leaden 
nickel  in  payment  of  his  fare.  He  may  have 
a  general  authority  to  look  after  and  protect 
the  property  of  the  defendant,  and  he  may 
possess  all  the  powers  properly  pertaining  to 
such  employment,  and  yet  he  would  not  be 
empowered  to  invoke  the  aid  of  the  criminal 
law  on  behalf  of  his  company,  unless  he  had 
express  precedent  authority.  And  if  this  be 
true  of  the  superintendent,  it  is  equally  true 
of  the  other  agents  and  employ  &  of  the  de- 
fendant. As  to  the  subsequent  ratification 
or  adoption  by  the  defendant,  the  testimony 
is  very  meagre  and  inconclusive.  At  the 
hearing  of  the  charge  the  president,  the  su- 
perintendent, and  the  driver  testified,  and 
the  impression  made  upon  the  mind  of  the 
commissioner  is  described  by  him  in  his  tes- 
timony, when  he  says,  "there  was  nothing 
in  the  conduct  or  manner  of  the  officers  or 
employes  of  the  railway  company  before  him 
to  indicate  that  they  wan  ted  to  do  anything 
more  than  tell  the  facts  which  were  within 
their  knowledge,  and  which  appertained  to 
their  examination. " 

The  fact  that  the  president,  superintend- 
ent, and  driver  testified  before  the  commis- 
sioner afford  no  legally  sufficient  evidence 
of  ratification  or  adoption,  for  if  they  were 
without  authority  in  causing  the  arrest,  the 
subsequent  testimony  given  for  the  govern- 
ment by  them,  or  the  manner  in  which  they 
demeaned  themselves  in  delivering  their  tes- 
timony in  no  way  supports  the  theory  of 
adoption  or  ratification.  Tolehester  Beach 
Imp.  Go.  T.  Steinmeier,  72  Md.  820,  8  L.  R. 
A.  846.  There  was  not  we  think  any  legally 
sufficient  evidence  given  at  the  trial  below 
from  which  the  jury  could  have  properly  in- 
ferred either  express  precedent  authority  to 
justify  the  agents  of  the  defendant  in  caus- 
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ing  the  arrest  of  the  plaintiff,  nor  was  there 
any  legal  evidence  which  establishes  the 
adoption  or  ratification  by  the  defendant  of 
the  acts  of  its  agents. 

It  was  certainly  not  within  any  of  the  usual 
objects  or  powers  of  the  defendant  company 
to  prosecute  offenders  against  the  criminal 
laws  of  the  United  States,  and  it  has  not 
been  contended  that  any  such  powers  ever 
were  specially  conferred  on  the  defendant. 

While  courts  of  some  of  the  states  have 
held  corporations  to  a  strict  liability  in  ac- 
tions of  like  character  with  the  one  now  un- 
der consideration,  we  are  following  the  doc- 
trine which  we  think  this  court  has  correctly 
announced  in  the  case  of  Garter  v.  Howe 
Mach.  Go.  51  Md.  290,  84  Am.  Rep.  811. 

To  hold  differently  would,  we  think,  be 
opening  wide  the  door  to  a  class  of  cases 
which  courts  do  not  look  upon  with  favor. 
Public  justice  has  its  claims,  as  well  as  the 
individual  citizen,  and  it  is  no  part  of  the 
privilege  of  the  latter,  that  he  can,  with 
impunity,  ignore  tlie  reasonable  demands  of 
the  former. 

We  do  not,  however,  sanction  the  idea  that 
the  rights  and  liberties  of  the  citizen  can  be 
trifled  with,  and  unfounded  charges  pre- 
ferred, without  holding  the  accuser  to  a  just 
responsibility.  And  when  corporations  au- 
thorize their  agents  to  maliciously  commit 
wrongs  against  the  citizen,  or  ratify  or  adopt 
such  acts  when  done,  they  should  be  held  re- 
sponsible therefor.  The  right  and  the  duty 
of  the  citizen  are  reciprocal.  He  should 
conduct  himself  in  such  manner  as  not  to 
excite  a  well-founded  suspicion  that  he  is  a 
wrong- doer;  if  he  does  not,  he  has  no  just 
cause  to  complain  of  the  consequences.  Garl 
V.  Ayers,  53  N.  T.  14.  This  case  now  un- 
der consideration  illustrates  our  meaning. 
If  the  plaintiff,  when  charged  with  passing 
a  counterfeit  coin  with  intent  to  defraud,  had 
exercised  a  reasonable  degree  of  prudence, 
which  he  could  have  done  by  dropping  a 
good  coin  into  the  box  for  the  bad  one,  or 
by  going  a  few  steps  to  the  office  of  defend- 
ant, which  he  was  then  nearing,  and  about 
to  pass,  and  redeemed  the  bad  coin,  there 
could  have  been  no  possible  cause  for  trouble, 
but  he  declined  to  do  either.  Having  paid 
no  fare  for  the  ride  which  he  took,  he  quietly 
walks  off,  ignoring  the  obligation  he  was 
under  to  the  defendant  to  pay  his  fare,  and 
pacing  no  attention  to  the  complaint  of  the 
driver,  that  he  had  dropped  a  leaden  nickel 
in  the  fare  box.  We  take  it  to  be  very 
clear  from  the  testimony  as  already  stated  in 
this  opinion,  that  the  plaintiff  did  deposit 
the  leaden  nickel  in  the  box,  and  that  it  was 
a  counterfeit  coin.  The  plaintiff  himself  has 
not  sought  to  disprove  either  fact  Under 
these  circumstances  he  should  have  pursued 
a  different  course,  if  he  desired  to  relievo 
himself  from  the  consequences  which  rea- 
sonably followed.  He  had  ample  time  to 
consider  and  determine  upon  the  course 
which  he  thought  proper  to  pursue,  and  we 
think  he  acted  in  such  a  manner  to,  at  least, 
lustify  the  agents  of  the  defendant  in  t>eliey- 
ing  that,  even  though  he  may  have  uninten- 
tionally deposited  a  bad  coin  in  the  box,  he 
was  afterwards  willing  to  avail  himself  of 


66 


Martlahd  Coubt  of  Appbalb. 


Jah., 


his  position,  aoa  appl^  the  counterfeit  nickel 
to  tlie  payment  of  his  fare.  He  failed  to 
better  his  position  when  he  subsequently, 
at  the  instance  of  the  commissioner,  gave  a 
good  nickel  to  the  president  of  the  defend- 
ant. The  agents  of  the  defendant  were  un- 
skilled in  the  refinements  of  the  law,  and 
we  think  in  what  they  did  they  acted  bona 
fide,  and  with  reasonable  and  probable  cause 
for  their  conduct.  The  plaintifiF  by  his  course 
excited  suspicion,  and  invited  the  charge, 
and  thus  brought  upon  himself  the  unpleas- 
ant consequences  that  followed,  which,  we 
think,  could  have  been  averted,  by  a  reason- 
able regard  for  the  duty  incumbent  upon 
him,  under  the  circumstances.  Wilmarth  v. 
Mauntfard,  4  Wash.  C.  C.  79. 

In  this  case  we  have  failed  to  discover  by 
Implication  or  otherwise  the  slightest  degree 
of  malice.  None  could  be  inferred  from  the 
want  of  probable  cause,  because  its  absence 
has  not  been  shown.  The  plaintiff  in  his 
testimony,  speaking  of  the  agents  of  the  de- 
fendant, said,  **  that  he  knew  of  no  reason  why 
they  should  have  had  any  feeling  against 
him  and  he  really  had  no  nght  to  uiink  that 
they  had."  The  Question  of  the  presence  or 
absence  of  probable  cause  for  a  criminal 
prosecution  does  not  depend  upon  the  guilt 
or  innocence  of  the  accused,  or  upon  the  fact 
whether  or  not  a  crime  has  been  committed. 
Baldwin  v.  Weed,  17  Wend.  224;  Bacon  v. 
Tattme,  4  Cush.  218.  And  if  a  person  act  upon 
appearances  in  making  a  criminal  charge, 
and  the  apparent  facts  are  such  as  to  lead  a 
discreet  and  prudent  person  to  believe  that  a 
crime  has  been  committed  by  the  party 
charged,  although  it  turns  out  that  he  was 
deceived,  and  the  party  accused  was  inno- 
cent, yet  he  will  be  Justified.  Carl  v.  Ayers, 
wpra. 

The  well -settled  doctrine  is,  that  an  agent 
has  implied  authority  to  do  only  such  acts 
as  relate  to  his  own  particular  duties.  This 
theoretical   principle  is  easily  enouj^h  ez- 

gressed  and  comprehended,  but  it  is  Just 
ere  that  the  greatest  difllculties  arise  in  de- 
fining the  extent  of  the  principal's  liability. 
The  aecided  cases  which  illustrate  this  view 
are  numerous  and  we  will  refer  to  some  of 
them  as  explanatorv  of  the  doctrines  main- 
tained in  this  opinion,  and  which  we  think 
correctly  state  the  law.  In  the  case  of  Eoe 
▼.  Birkenhead,  L.  A  C,  Junction  H.  Cd,,  7 
Exch.  86,  it  appears,  *'that  a  passenger  be- 
ing desirous  of  goine  by  an  excursion  train 
from  Monks  Ferry  (the  defendant's  station) 
to  Bangor  and  back,  inquired  of  the  clerk  at 
the  former  station  by  what  train  he  could  re- 
turn. The  clerk  informed  him  that  his  ticket 
would  be  available  by  evening  train  from 
Bangor;  the  plaintiff  accordingly  obtained 
an  excursion  ticket  and  returned  by  the  train 
mentioned  by  the  clerk.  On  arriving  at  the 
platform  near  to  the  Chester  Station,  a  rail- 
way servant,  who  had  charge  of  the  train, 
upon  receiving  the  plaintiff's  ticket,  told 
him  that  he  had  come  by  the  wronf  train, 
and  that  he  must  pay  2s.  id.  more.  This  the 
plaintiff  refused  to  pay,  and  he  was  therefore 
taken  into  custody  by  a  railway  servant,  un- 
der the  direction  of  a  superintendent,  bat» 
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after  having  been  a  short  time  in  custody, 
he  paid  the  money  under  protest  and  was  re- 
leased. It  appeared  that  the  Chester  Station 
was  occupied  by  the  defendant  company  and 
bv  several  other  railway  companies ;  but  one 
of  the  witnesses  stated  that  he  believed 
the  person  who  took  the  plaintiff  into  custody 
to  be  one  of  the  servants  of  the  defendant's 
company.  The  plaintiff's  attorney  hnving 
written  to  the  secretary  of  the  defendant's 
company  for  compensation  received  a  written 
answer  from  him  requesting  that  he  mifht 
be  furnished  with  the  date  of  the  transaction 
and  promising  to  make  the  necessary  in- 
quiries. The  secretary  also  stated  that  it 
was  an  awkward  business,  and  that  the  blame 
would  fall  upon  the  clerk  at  the  station  who 
had  given  the  false  information,  and  he  also 
offered  to  repay  to  the  plaintiff  the  sum  of 
28.  6d.  he  had  been  compelled  to  pay.  Held 
in  an  action  against  the  defendants  for  the 
arrest,  that  the  circumstances  of  the  case  did 
not  afford  any  evidence  that  the  arrest  had 
been  made  bj[  the  authority,  either  express 
or  implied,  given  by  the  company,  or  that 
they  had  ratified  the  act."  In  the  case  of 
Baetem  Countien  R.  Co.  v.  Broom,  6  Exch. 
814,  it  appeared  that  the  plaintiff,  a  passen- 
ger on  the  cars  of  the  company,  when  de- 
manded to  deliver  up  his  ticket  to  the  col- 
lector refused  so  to  do ;  he  was  requested  to 
Suit  the  carriage  which  he  also  refused  to 
o,  whereupon  he  was,  with  necessary  force 
only,  removed.  A  servant  of  the  company 
then  took  the  plaintiff  before  a  magistrate 
for  an  alleged  breach  of  one  of  the  company's 
by-laws.  The  attorney  for  the  company  at- 
tended before  the  magistrate  to  conduct  the 
charge,  which  the  court  held  was  no  evidence 
that  the  company  ratified  the  act  of  tlieir 
servant.  In  the  case  of  MM  v.  Lord,  89  N. 
Y.  881,  100  Am.  Dec.  448,  the  question  was, 
whether  a  merchant,  hj  employing  a  clerk 
to  sell  goods  for  him  in  his  absence,  or  a 
superintendent  to  take  the  general  charge  and 
management  of  his  business  at  a  particnlar 
store,  thereby  confers  authority  upon  such 
clerk  or  superintendent  to  arrest,  detain,  and 
senrch  any  one  suspected  of  having  stolen  and 
secreted  about  his  person  any  of  tlie  goods 
kept  in  such  store?  The  court  says:  **In 
examining  this  question,  it  must  be  assumed 
that,  by  the  employment,  the  master  confers 
upon  tiic  servant  the  right  to  do  all  necessary 
and  proper  acts  for  the  protection  and  preser- 
vation of  his  property,  to  protect  it  from 
thieves  and  marauders ;  and  that  the  servant' 
owes  the  duty  so  to  protect  it,  to  his  em- 
ployer. But  this  does  not  include  the  power 
in  question.  It  cannot  be  presumed  that  a 
master,  by  entrusting  his  servant  with  his 
property  and  conferring  power  upon  him  to 
transact  his  business,  thereby  authorizes  hin& 
to  do  any  act  for  its  protection,  that  he  could 
not  lawfully  do  himself  if  present.  The 
master  would  not,  if  present,  ne  Justified  in 
airesting,  detaining  and  searching  a  person 
upon  suspicion,  however  strong,  of  having 
stolen  his  goods  and  secreted  them  upon  his 
person.  The  authority  of  the  defendants  to 
the  superintendent  could  not,  therefore,  be 
implied  from  his  employment.    The  act 
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not  done  in  the  business  of  the  defendants, 
and  they  were  not,  as  masters,  responsible 
therefor. " 

We  do  not  think  it  necessary  to  pursue  the 
Inquiry  further.  There  are  many  other  cases 
closely  analogous  to  those  quoted,  among 
which  are  Prenley  v.  Mobile  A  Q.  R.  Co,  15 
Fed.  Rep.  199 ;  Bank  of  New  South  Walei  v. 
Ow$ton,  48  L.  J.  P.  C.  25 ;  Danby  ▼.  Beards- 
2<y,  48  L.  T.  ^.  8.  603;  Edwards  ▼.  London 
&N.  W.  R  Co.  L.  R.  6  C.  P.  445 ;  Allen  v. 
London  d  8,  W,  R  Co.  L.  U.  6  Q.  B.  65; 
Brokato  v.  New  Jersey  R,  A  Transp,  Co,  82 
K.  J.  L.  828,  90  Am.  Dec.  659;  VanderHU 
▼.  Richmond  Tump.  0?.  2  N.  Y.  479,  51  Am. 
Dec.  815. 

It  follows  from  the  views  expressed  that 
we  are  of  opinion  that  there  was  no  legally 
sufficient  evidence  in  this  cause  to  Justify 
submitting  the  same  to  the  jury.  When  all 
the  facts,  which  the  plaintiff's  evidence  con- 
duces to  prove  do  not  show  a  want  of  prob- 


able cause,  it  becomes  a  mere  question  of 
law,  which  the  court  must  decide,  and  it 
will  be  useless  and  improper  to  take  the 
opinion  of  the  jury  upon  it. 

The  defendant's  first  and  second  prayers 
announced  the  law  of  the  case,  and  should 
have  been  granted.  The  plaintiff's  first,  sec- 
ond and  third  prayers  ought  to  have  been  re* 
jected. 

There  is  no  objection  to  the  law  of  the 
fourth  prayer  in  a  proper  case.  We  think 
the  court  below  was  iu  error  in  allowing  the 
question  to  be  asked  which  is  contained  in 
the  first  exception,  for  the  reason  that  if  the 
agents  of  the  defendant  had  no  authoritv  to 
make  the  arrest,  they  could  not  by  their 
demurrer  at  the  hearing  make  the  company 
liable  when  there  had  been  no  precedent  au- 
thority or  subsequent  ratification. 

Tfie  judgment  below  must  he  reversed  withoui 
a  new  trial. 
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1.  An  iatmietloa  will  not  be  panted 

mgtdoat  the  manufacture  of  cannon  in  a  navy 
yaxd  of  the  United  States  for  use  on  war  vessels, 
on  the  ground  of  infringement  of  a  patent,  even 
U  the  United  States  Is  not  made  a  party  to  the 
taoUon. 

8*  A  bill  In  equity  charging  actual 
ftmod  as  the  ground  of  relief  will  not  justify  a 
decree  on  another  ground  if  the  fraud  is  not 
ptOYen. 

(Vebmarj  S,  189S.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Maryland,  in  favor  of  complainants 
in  a  suit  brought  to  enjoin  the  infringement  of 
a  patent  and  for  an  account  of  profits.    JS0- 


Statement  by  Goll^  Circuit  Judffe: 
This  is  an  appeal  from  a  decree  rendered 
in  the  circuit  coui^  of  the  United  States  for 
the  -district  of  Maryland,  in  the  chancery 
cause  of  James  B.  M.  Grosvenor  and  others 
against  Robert  B.  Dashiell,  by  which  it 
was  adjudged  that  letters- patent  No.  425,584, 
granted  to  Samuel  Seabury,  dated  April  15, 
1890,  for  improvement  in  breech- loading  can- 
ion,  are  valid,  and  that  the  same  have  been 
Infringed  by  Robert  B.  Dasliiell ;  also  that 
laid  Mabury  and  his  assigns  recover  from 
laid  defendant  certain  profits  and  damages, 
and  that  a  perpetual  injunction  be  issued. 

NoxB.— The  above  case  is  an  illustration  of  the 
me  to  deny  an  injunction  on  grounds  of  public 
poUcjr  where  it  would  interfere  with  public  inter- 
ests. Bee  note  to  WiUiams  v.  Gltiiens  B,  Co.  .(Ind.) 
IBL.B.A.9L 
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It  is  claimed  in  the  bill,  which  was  filed 
on  the  25th  of  July,  1892,  that  Seabury  was 
the  inventor  and  patentee,  and  that  he  as- 
signed certain  interests  in  the  letters-patent 
to  his  CO  complainants  who  with  him  then 
owned  the  entire  right  and  title  to  the  in- 
vention; that  the  defendant,  well  knowing 
the  promises,  has  wrongfully,  unlawfully, 
and  injuriously,  with  intent  to  derive  protits 
therefrom  and  to  deprive  complainants  of  the 
royalties  to  which  they  were  entitled,  con- 
spired, combined,  and  confederated  with 
William  M.  Folger  and  other  persons,  and 
infringed  upon  the  rights  of  the  owners  of 
said  patent,  by  making  and  using  and  caus- 
ing and  authorizing  others  to  maisc  and  use 
a  large  number  of  breech- loading  cannon, 
embodying  the  inventions  described  and 
claimed  in  and  secured  by  said  letters- pat- 
ent, without  any  authority  from  said  owners 
so  to  do,  whereby  defendant  has  realized 
large  profits  to  the  loss  and  injury  of  the 
patentee  and  his  assignees ;  that  at  the  time 
of  the  infringement  charged  the  defendant 
was  an  ofSLcev  of  the  United  States  navy  hold- 
ing the  rank  of  ensign  and  was  connected 
with  the  bureau  of  ordinance  of  the  navy 
department,  of  which  Commodore  William 
M.  Folger  wan  then  and  still  is  in  charge, 
having  control  and  supervision  of  the  man- 
ufacture thereat — under  the  direction  of  said 
bureau— of  cannon  for  the  use  of  the  navy  of 
the  United  States,  particularly  at  the  United 
States  navy  vard,  at  Washington,  in  the  Dis- 
trict of  Columbia;  that  shortly  after  said 
letters- patent  were  issued  to  Seabury,  he 
exhibited  a  model  of  the  invention  together 
with  drawings  relating  to  the  same,  to  said 
Commodore  Folger,  at  his  office  in  the  navy 
department  at  Washington,  his  purpose  be- 
ing to  procure  a  trial  of  the  device  men- 
tioned, and  in  case  it  proved  successful,  its 
adoption  by  the  navy  department,  and  tlmt 
the  said  Folger  requested  him  to  furnish  his 
said  bureau  with  working  drawings  by  which 
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the  department  would  be  able  to  construct  a 
breech- loading  cannon,  embodying  such  in- 
vention, which  Seaburj  proceeded  to  do,  and 
deliyered  the  same  to  Folger ;  that  afterwards 
the  defendant,  making  use  of  the  informa- 
tion and  drawings  so  provided,  which  it  is 
charged  were  given  him  by  Folger  for  that 
express  purpose,  undertook  to  construct  and 
devise  a  design  substantially  the  same  as 
that  so  invented  by  Seabury,  changing  the 
form  of  certain  parts  so  as  to  evade  the  charge 
of  infringement;  that  defendant,  in  pursu- 
ance of  this  purpose,  did  contrive  a  design 
and  make  drawings  of  the  same,  which  he 
furnished  to  Folger,  who  thereupon,  with 
the  consent,  oo-operation  and  aid  of  defend- 
ant, proceeded  to  construct  and  make  trial 
of  a  breach- loading  cannon  in  couformity 
with  the  design  of  the  defendant,  embody- 
ing substantially  the  Seabury  invention  with 
immaterial  changes  in  the  detail  thereof, 
purposely  designed  to  evade  the  charge  of 
infringement,  and  intended  to  defraud  Sea- 
bury and  his  assigns  of  their  rights  under 
the  said  letters- patent ;  that  a  test  of  the  same 
proving  successful  by  reason  of  the  great 
merit  of  the  Seabury  invention  embodied 
therein,  a  large  number  of  breech  loading 
cannon  were  constructed  at  said  Wasliington 
navy  yard,  according  to  such  design,  under 
the  procurement  of  defendant,  and  with  his 
consent  as  the  pretended  inventor  of  the  de- 
sign as  well  as  in  pursuance  of  the  conspir- 
acy, combination  and  confederacy  of  said 
Folger.  with  the  defendant;  that  a  large 
number  of  such  cannon  are  now  in  process 
of  construction  at  said  navy  yard  under  such 
consent  and  authority  and  in  pursuance  of 
such  conspiracy  and  confederacy ;  that  such 
infringement  was  conducted  by  defendant 
and  Folger  in  a  secret  manner,  and  was  in- 
tentionally kept  from  the  knowledge  of  com- 
plainants until  it  reached  such  dimensions 
that  concealment  was  no  longer  possible; 
that  such  acts  worked  a  great  fraud  on  Sea- 
bury and  his  assigns,  as  they  were  intended 
to  do;  and  that  defendant  will  continue  to 
make  and  use,  and  cause  others  to  make  and 
use  breech -loading  cannon  under  the  inven- 
tion secured  by  said  letters- patent,  and  there- 
by cause  irreparable  injurj[  to  plaintiffs  un- 
less restrained  by  writ  of  injunction. 

The  prayer  of  the  bill  is  that  defendant 
may  be  compelled  to  account  for  and  pay  to 
plaintiffs  the  income  and  profits  so  unlaw- 
lully  obtained,  together  with  damages  and 
costs,  and  that  he  be  perpetually  enjoined 
and  restrained,  as  also  his  clerks,  servants, 
employes,  agents,  attorneys,  and  all  persons 
acting  under  his  authority,  from  making  and 
usin^,or  causing  to  be  made  and  used,  breech- 
loading  cannon  embodying  the  Seabury  in- 
vention, and  for  such  further  relief  as  may 
in  the  premises  be  just  and  proper. 

The  defendant  answered  denying  all  the 
charges  of  fraud,  and  particularly  the  allega- 
tions to  the  conspiracy  and  confederation 
with  the  chief  of  the  bureau  of  ordinance  of 
the  navy  department.  He  also  denied  that 
Seabury  was  the  true,  original  and  first  in- 
ventor of  the  improvement  set  forth  In  his 
letters- patent    The  answer  admits  that  the 
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defendant  is  a  naval  ofllcer,  connected  with 
the  bureau  of  ordnance,  and  that  Commodora 
Folger  is  the  chief  of  said  bureau ;  that  the 
defendant  has  been  under  the  orders  of  such 
chief  while  he  was  engaged  In  the  manu- 
facture of  the  cannon  alluded  to  In  the  bill ; 
that  in  December,  1889,  the  defendant  told 
Folger  that  he  was  designing  a  rapid-fire 
gun,  and  that  he  completed  his  plans  and 
drawings  for  a  model  of  the  same  in  April, 
1890 ;  that  in  September,  1890,  he  was  placed 
in  charge  of  the  "Proving  Qrounds,"  at  In- 
dian Head,  in  Maryland,  where  he  has  since 
been,  but  that  he  has  had  nothing  to  do  with 
the  manufacture  or  sale  of  the  cannon  alluded 
to,  except  to  test  them  as  to  structural  weak- 
ness, facility  of  operation,  rapidity  and  pre- 
cision  of  fire,  and  their.efficiency  and  safety ; 
that  in  August.  1890,  he  exhibited  a  model 
of  his  invention  to  Commodore  Folger,  who 
asked  him  to  prepare  working  drawings  for 
a  four- inch  rapid  fire  gun,  which  he  did, 
sending  them  to  the  bureau  in  September, 
1890 ;  that  breech  loading  cannon  have  been 
constructed  at  the  navy  yard  at  Washington, 
embodying  an  invention  patented  to  him  on 
the  9th  day  of  February,  1892,  but  that  they 
were  manufactured  under  the  orders,  super- 
vision and  authority  of  Commodore  Folger 
and  the  officers  of  said  navy  yard. 

Other  matters  are  set  forth  in  the  answer, 
but  will  not  be  referred  to,  as  from  our  view 
of  the  case  they  are  immaterial. 

A  great  number  of  witnesses  were  exam- 
ined, relative  to  the  patents  in  controversy, 
to  the  state  of  the  art  to  which  they  belong, 
and  to  the  manufacturing  of  breech- loading 
cannon  at  the  Washington  navy  yard,  the 
contract  relating  to  the  use  of  defendant's 
invention,  and  the  royalty  to  be  paid  him 
by  the  navy  department  for  the  right  to  use 
the  same.  ' 

The  case  came  on  to  be  heard,  and  on  the 
19th  day  of  July,  1894,  a  decree  was  entered 
in  the  court  below,  adjudging  the  Seabury 
patent  to  be  valid  in  law ;  that  the  defendant 
had  infringed  upon  the  same ;  that  complain- 
ants recover  of  him  the  profits  made  by  him 
on  account  of  such  infringement;  that  an 
account  be  stated  showing  the  number  of 
breech -loading  cannon  made  and  caused  by 
defendant  to  be  made,  embodying  the  inven- 
tion described  in  the  Seabury  patent,  and 
the  gains  and  profits  defendant  had  received 
from  his  infringement  of  the  same,  together 
with  the  damages  complainants  have  sus- 
tained thereby ;  and  that  a  perpetual  injunc- 
tion be  issued  against  the  defendant  restrain- 
ing him,  his  agents,  clerks,  servants  and  all 
persons  claiming  or  holding  under  him,  from 
making,  using  or  selling,  or  in  any  manner 
disposing  of,  or  authorizing  others  to  make, 
use  and  sell  breech- loading  cannon  embrac- 
ing the  invention  or  improvements  described 
in  the  Seabury  patent.  From  this  decree  an 
appeal  was  prayed  for  and  allowed,  the  pe- 
tition for  the  appeal  and  the  assignments  of 
error  beinf?  filed  and  prosecuted  by  counsel 
acting  under  an  order  of  appointment  and 
instructions  from  the  attorney  general  of  the 
United  States,  as  well  as  by  counsel  for  de- 
fendant below. 
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Mr.  W.  H.  Siayton,  with  Mesarn.  S.  F. 
Phillips  and  F«  D.  McKenneyt  for  appel- 
lant: 

If  one  inventor  precede  all  the  rest  and 
strike  out  something  ^hich  includes  and  un- 
derlies all  that  they  produce  he  acquires  a 
monopoly  and  subiccis  them  to  tribute;  but  if 
the  advance  toward  the  thing  desired  be  grad- 
ual, and  proceeds  step  by  step,  each  is  entitled 
to  the  specific  form  which  he  produces,  and 
every  other  inventor  is  entitled  to  his  own,  so 
long  as  it  differs  from  those  of  the  others,  and 
does  not  include  theirs. 

Chicago  db  N,  W,  R,  Co,  v.  Sayles,  97  U.  8. 
654,  24  L.  ed.  1058;  Glacier  Mountain  Silver 
Min.  Co.  V.  WiUie,  127  U.  8.  478,  82  L.  ed. 
174. 

The  government  can  no  more  be  prevented 
from  appropriating  the  qualities  of  such  In- 
TeotloDS  in  order  to  serve  its  necessities  than 
the  owners  can  be  prevented  from  obtaining 
their  money  value  as  estimated  upon  a  fair 
quantum  valdnU.  Appropriation  of  such 
things  by  the  government  implies  a  willing- 
oesa  upon  its  part  to  compensate.  And  the 
court  of  claims  is  open  to  an  ascertainment  of 
the  value  and  a  judgment  accordingly. 

See  United  States  v.  Qreat  FalU  Mfg.  Co. 
112  C.  6.  645,  28  L.  ed.  846. 

The  question  is,  Can  the  ^vemment  be 
practically  enjoined  from  makme  and  using  a 
patented  weapon  of  war  useful  within  the 
sphere  of  the  operation  of  such  patent  only 
to  Uiemselves,  and  valuable  to  the  patentee 
only  so  far  as  he  may  be  compensated  for  such 
use? 

If  Dashiell  had  been  guilty  of  the  fraud 
charged  in  the  bill  he  might  have  been  liable 
in  equity.  And  whether  guilty  of  fraud  or 
not,  the  facts  there  charged  might  have  been 
Justified  against  him  at  law.  But,  inasmuch 
as  fraud  is  out  of  the  way,  and  the  "making" 
or  ''use'*  complained  of.  is  by  the  govern 
ment  alone,  this  court  is  without  Jurisdiction. 

Jame»  v.  CampbeU,  104  U.  8.  866,  26  L.  ed. 
786;  HoOitter  v.  Benedict  dh  B.  Mfg.  Co.  in 
XT.  8.  59,  28  L.  ed.  901;  United  mates  y.  Pal- 
mer, 128  U.  8.  262.  82  L.  ed.  443;  Berdan  Fire- 
Armu  Mfg.  Co  v.  United  States,  26  Ct.  CI.  48; 
OiU  V.  tlnited  States,  26  Ct.  CI.  415;  United 
States  V.  Great  Falls  Mfg.  Co.  supra;  Johnson 
BaUroad  Signal  Co.  v.  Union  Switch  di  Signal 
Co.  55  Fed.  Rep  487;  SehiUinger  v.  United 
Btates,  24  Ct.  01.  278. 

Inasmuch  as  do  case  is  stated  in  the  bill  ex- 
cept that  to  which  the  charge  of  fraud  relates, 
and  inasmuch  further  as  the  latter  charge  has 
failed,  the  bill  must  be  dismissed. 

TiUinghast  v.  Champlin,  4  R.  1. 178,  67  Am. 
Dec  610;  Eyre  ▼.  Potter,  66  U.  8.  15  How.  42. 
14  L.  ed.  592:  French  v.  Shoemaker,  81  XT.  8. 
14  Wall.  814.  20  L.  ed.  862;  Ferraiyy.  Hobson, 
2  Phill.  Ch.  256;  Hittiard  v.  EUfe,  L.  R.  7  H. 
L.  89;  Baldwin  v.  Franks,  120  U.  8.  678,  80  L. 
ed.  766;  Allen  v.  Louisiana,  108  U.  8.  80,  2C 
L.  ed.  818. 

Messrs.  William  A.  Jenner  and  Wil- 
liam O.  Wilson,  for  appellees : 

There  would  be  no  bar,  but  for  the  injunc 
tion  In  this  suit,  to  prevent  the  defendant  fron 
manufacturing  guns  containing  the  invention 
or  licensing  others  to  manufacture  for  stat« 
militia  or  private  parties  for  use,  either  in  thife 
27L.R.A. 


country  or  abroad.  The  defendant  stands  on 
a  claim  of  right.  He  asserts  property  in  the 
invention,  and  has  exercised  owoership  over 
it,  in  respect  of  selling  the  invention,  by  licen- 
ing  others  and  causing  others  to  make  and  use 
it.  and  this  he  claims  the  right  to  do,  not 
merely  by  virtue  of  his  own  grant,  but  because 
of  the  alleged  weakness  of  our  own  title. 

The  acts  shown  make  out  a  clear  case  of  in- 
fringement 

8  Robinson,  Patents,  §  897;  Vaughn  v.  Bast 
Tennessee,  F.  di  G.  B.  Co.  2  Bann.  &  Ard.  537, 
11  Pat.  Off.  Qaz.  789;  Wells  v.  Jacqurs,  1  Bann. 
&  Ard.  60;  Jennings  v.  Dolan,  29  Fed.  Rep. 
861;  Ifichcis  v.  Pearce,  7  Blatchf.  5;  American 
Cotton  Tie  Supply  Co.  v.  McCready,  17  Pat 
Off.  Gaz.  565,  4  Bann.  &  Ard.  588. 

That  a  defendant  who  contrives  an  infringe- 
ment device,  secures  a  patent  for  any  improve- 
ment that  there  may  be  In  it,  and  makes  use 
of  his  improvement  with  the  infriDgement  in 
it  lyy  licensing  others  to  make  it  and  use  it, 
and  derives  a  profit  therefrom  by  way  of  roy- 
altv  on  each  infringing  device  made,  is  not 
liable  to  the  patentee,  would  seem  absurd. 

8  Robinson.  Patents,  §^  897,  910;  James  T. 
Campbell,  104  U.  S.  867.  §8  L.  ed.  787. 

The  right  of  a  patentee  to  sue  an  infringer, 
though  the  infringer  may  be  in  the  service  of 
the  government,  and  the  infringement  used  in 
such  service,  has  never  been  denied. 

Campbell  v.  James,  104  U.  8.  856.  26  L.  ed. 
786;  HoUister  v.  Benedict  di  B.  Mfg.  Co.  118 
U.  8.  59, 28  L.  ed.  901;  Forehand  v.  P&rter,  16 
Fed.  Rep.  256;  United  States  v.  P^mer,  128 
U.  8.  262,  82  L.  ed.  442;  Solomons  v.  United 
States,  187  D.  8.  842,  84  L.  ed.  667;  Head  v. 
Porter,  48  Fed.  Rep.  481. 

Gofl^  Cireuit  Judge,  delivered  the  opinion 
of  the  court: 

We  think  that  the  pleadings  and  proofi  of 
this  cause  clearly  demonstrate  that  this  ii, 
in  substance,  if  not  in  form,  a  proceeding 
the  object  of  which  is  to  prevent  the  making 
of  breech- loading  cannon  of  a  certain  char- 
acter, and  by  a  particular  device,  at  the  navy 
yard  of  the  United  8tate8,  in  the  city  of 
Washington,  District  of  Columbia,  bv  those 
officially  in  charge  thereof,  representing  the 
government  of  the  United  States ;  and  also,  it 
IS  clearly  shown  that  the  injunction  f;ranted 
by  the  court  below  will  in  effect  prohibit  the 
officers  so  in  charge  of  said  navy  yard  from 
manufacturing  such  cannon  for  use  on  the 
vessel!  of  war  of  the  United  States,  as  pro- 
vided for  under  the  provisions  of  existing 
legislation,  the  reason  for  such  prohibition 
l>eing  that,  in  so  making  breech- loading  can- 
non, said  officers  are  infringing  on  the  rights 
granted  to  Samuel  Seabury  by  letters- patent 
No.  426.684,  dated  April  16,  1890. 

Should  a  suit  instituted  under  such  cir- 
cumstances and  with  such  intention  be  sus- 
tained? Do  not  public  policy  and  the  rights 
of  the  government  in  its  sovereign  capacity 
require  that  parties  feeling  themselves  ag- 
grieved on  account  of  matters  relating  to 
such  transactions  as  we  have  alluded  to — to 
such  circumstances  as  are  set  forth  bv  the 
evidence  taken  and  filed  in  this  case  should 
be  compelled  to  seek  relief  and  compensa- 
tion, if  so  entitled,  by  proceeding  In  another 
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manner  and  before  another  tribunal,  and  that 
the  courts  should  not  use  their  writs  of  in- 
junction so  as  to  retard  and  embarrass  the 
goTernment  in  the  prosecution  of  work,  the 
product  of  which  is  absoluteW  essential  to 
the  public  welfare  and  the  national  defense? 
We  think  that  the  consent  of  the  owner  of  a 
patented  device,  while  it  Is  desirable  and 
should  be  obtained,  if  it  conveniently  and 
reasonably  can,  is  not  positively  necessary, 
in  order  to  enable  the  United  States  to  use 
the  invention  described  in  the  letters- patent, 
particularly  in  cases  where  it  relates  to  the 
mode  of  construction  of  implements  of  war- 
fare required  by  the  government  and  indis- 
pensable to  the  armament  of  its  vessels  of 
war.  Such  ri^ht  to  take  and  use  the  prop- 
erty of  the  citizen  for  government  purposes 
is  indisputable,  an  inborn  clement  of  sover- 
eign power  essential  to  the  independence  and 
perpetuity  of  the  nation. 

The  Constitution  of  the  United  States  pro- 
Tides  that  congress  shall  have  the  power  to 
raise  and  support  armies,  and  to  provide  and 
maintain  a  navy.  By  virtue  thereof  congress 
faas  appropriated  and  caused  to  be  expended 
large  sums  of  money  for  such  purposes,  and 
for  the  manufacture  of  arms,  the  construction 
of  ships  of  war,  and  the  establishment  of 
navy  yards,  including  the  one  at  Washing- 
ton, where  the  breech- loading  cannon  men- 
tioned in  complainant's  bill  nave  been  and 
are  now  being  manufactured.  Under  recent 
acts  of  congress,  millions  of  dollars  have 
been  expended  through  the  navy  depart- 
ment, in  the  purchase  and  manufacture  of 
the  armor  plate  and  armament  required  for 
the  ships  of  war  lately  constructed  and  now 
in  process  of  building,  and  in  the  procure- 
ment and  installation  of  the  improved  ma- 
chinery for  use  in  the  breech- mechanism  shop 
at  saia  Washington  navy  yard,  for  the  pur- 
pose of  constructing  cannon  of  the  character 
referred  to  in  the  bill.  It  is  evident  from 
the  legislation  by  congress  on  this  subject, 
and  the  action  of  the  officials  of  the  govern- 
ment thereunder,  that  it  was  and  is  the  in- 
tention of  the  United  States  to  cause  to  be 
manufactured  for  national  purposes,  breech- 
l<Miding  cannon  of  the  most  approved  and 
scientific  design,  utilizing  such  plans  and 
inventions  as  would  best  secure  the  result 
desired,  and  making  in  those  cases  where 
the  right  to  use  a  patented  device  had  not 
been  secured,  just  compensation  to  the  owner 
thereof,  in  the  manner  usual  under  such  cir- 
cumstances. After  careful  investigation,  in- 
volving the  examination  of  many  designs, 
drawings  and  innovations,  with  the  aid  of 
models  and  experiments,  the  chief  of  the 
bureau  of  ordnance  formulated  hia  plans, 
selected  and  adopted  the  devices  and  inven- 
tions he  deemed  b€«t,  and  commenced  the 
making  of  the  breech- loading  cannon,  as  he 
was  authorized  and  directed  by  the  congress 
to  do,  employing  in  connection  with  such 
work  the  defendant  in  this  case.  If  the  in- 
yention  claimed  by  complainants  is  being 
used  and  infringed  by  those  so  representing 
the  United  States,  then  the  owners  of  the  same 
can  recover  Just  compensation  for  such  use 
and  infringement,  from  the  government,  by 
suit  in  the  court  of  claims,  or  by  means  of 
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an  appropriation  for  that  pXirpose  made  by 

congress,  on  application  made  to  tliut  body. 

T*lie  fifth  amendment  to  the  Constitution  of 

the  United  States  contains  the  provision  tha( 

f private  property  shall  not  be  taken  for  pub- 
ic use  without  just  compensation,  and  this 
we  must  consider  as  an  implied  assertion  that 
on  making  such  compensation  it  may  be  so 
taken.  It  will  be  noted  that  this  is  not  a  re- 
striction of  the  power  to  take  private  proper- 
ty for  public  use,  but  thnt  it  is  a  requirement 
that  when  such  property  is  so  taken  just 
compensation  shall  be  made  therefor  to  the 
owner.  That  incident  of  severe iernty — the 
right  to  take — belonging  to  every  nidepcud- 
ent  government,  is  not  disturbed,  nor  is  the 
manner  in  which  such  ri^ht  is  to  be  exer- 
cised, or  the  mode  by  whicli  the  proper  com- 
pensation is  to  be  ascertained  and  paid  set 
lorth.  And  because  congress  has  provided 
by  statutes  a  procedure  for  the  condemnation 
of  private  property  required  for  public  pur- 
poses in  certain  instances  and  not  in  others, 
we  are  not  therefore  to  infer  that  Uie  power 
to  take  does  not  exist  as  to  the  other  matters, 
nor  should  we  construe  such  legislation  as  a 
limitation  of  that  power  relative  to  other 
cases  of  like  character  not  embraced  in  such 
enactments.  In  other  words  the  non-user  of 
a  power  is  not  to  be  used  to  disprove  its  ex- 
istence. 
The  title  the  individual  citizen  has  to  his 

groperty  is  good  as  against  all  other  citizens, 
ut  it  must  yield  to  tiie  necessity  of  the  gov- 
ernment, and  submit  to  the  social  require- 
ments and  rights  of  the  general  public^and 
this  right  of  the  government  to  protect  itself 
and  defend  its  own,  is  not  to  be  controlled 
by  any  other  power,  nor  is  it  to  depend  on 
the  consent  of  any  person,  company,  or  cor- 
poration. The  only  restriction,  as  we  have 
already  remarked,  is  the  constitutional  re- 
quirement that  just  compensation  shall  be 
made  to  the  owner  for  property  so  taken. 
The  proper  mode  of  proceeding  in  order  to 
secure  compensation  for  private  property 
taken  for  public  use  without  the  consent  of 
tlie  owner,  and  in  tiie  absence  of  le^l  action 
for  condemnation,  has  received  judicial  con- 
sidcrntion,  the  Supreme  Court  of  the  United 
States  having  at  different  times  plainly  in- 
dicated the  same,  particularly  in  cnscs  where 
the  government  has  used  an  invention  with- 
out the  permission  of  the  owners  of  the  let- 
ters-patent protecting  the  same.  Kohl  v. 
United  States,  91  U.  8.  867,  874,  23  L.  ed. 
449,  452 ;  JamM  v.  OamvMl,  104  U.  8.  3G.5, 
26  L.  ed.  786 :  United  States  v.  Orerit  FaUe 
Mfg.  Go,  112  U.  8.  646,  656,  28  L.  el.  84n, 
850;  HoUUter  v.  Benedict  d  B,  Mfg,  Co,  118 
U.  8.  59.  28  L.  ed.  901;  United  States  y. 
Palmer,  128  U.  8.  262,  82  L.  ed.  442.  Also 
the  following  cases  in  the  court  of  claims : 
SchiUinger's  Case,  24  Ct.  CI.  278.  298 ;  OiU's 
Case,  25  Ct.  CI.  416 ;  Berdan  Fire- Arms  Mfg, 
Co's  Case,  26  Ct.  CI.  48. 

We  do  not  think  that  contending  patentees, 
striving  between  themselves  and  those  inter- 
ested with  them,  as  to  the  validity  of  their 
respective  letters- patent,  sliould  be  permitted 
to  close  the  arsenals,  ordnance  snops  and 
navy  yards  of  the  United  States,  by  injunc- 
tions issuing  out  of  their  litigation,  thereby 
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fnutratinff  the  deslgsi  of  tbe  goverament, 
venderiDg^iDoperative  the  legislation  of  con- 
gress germane  thereto  and  causing  great  loss 
of  the  pablic  funds  appropriated  bv  con* 

S88  in  execution  of  the  same.  It  is  true 
t  the  United  States  is  not  made  a  part^ 
to  this  action,  but  it  is  also  true  that  it  is 
disclosed  by  the  pleadings  and  evidence 
that  the  cannon,  the  further  making  of 
which  it  is  the  object  of  this  suit  to  enjoin, 
are  now  being  manufactured  at  the  navT  yard 
of  the  United  States,  at  Washington,  by  the 
emploT^s  of  that  establishment,  under  the 
direction  of  the  diief  of  ordnance  of  the  navy 
department ;  and  it  is  apparent  that  such  an 
obserranoe  of  the  injunction  granted  by  the 
court  below,  as  should  be  shown  by  those  to 
whom  it  is  directed,  and  as  must  necessarily 
be  required  by  Uie  courts  while  it  is  of  force 
and  effect,  will  close  said  navy  yard  so  far 
at  least  as  the  manufacture  of  breech- loading 
cannon  is  concerned  and  thereby  prevent  the 
enforcement  of  certain  laws  of  the  United 
States,  the  consummation  of  which  is  of 
national  importance. 

Independent  of  the  questions  we  have  been 
considering,  there  is  another  reason  why,  on 
the  case  as  made  in  the  record  before  us,  the 

{plaintiffs  below  aie  not  entitled  to  a  decree 
n  their  favor.  Their  bill  of  complaint  as 
drawn,  rests  upon  the  allegations  of  fraud 
contained  therein,  and  it  must  stand  or  fall, 
as  the  testimony  establishes  or  fails  to  sus- 
tain such  charges.  The  positive  assertion  of 
fraud  permeates  the  entire  bill — it  is  the 
warp  and  woof  of  its  structure— depending 
on  the  combination,  conspiracy  and  confed- 
eration of  the  defendant  and  William  M. 
Folger,  as  chief  of  the  bureau  of  ordnance, 
to  use  the  invention  of  Seabury  and  deprive 
the  patentee  and  his  assignees  of  the  benefits 
and  royalties  claimed  to  be  secured  to  them 
by  the  letters- patent  referred  to.  A  court  of 
equity  will  not  grant  a  decree  on  another 
ground  where  the  bill  charges  actual  fraud 
as  the  ground  of  relief,  and  the  fraud  is  not 
proven.  We  find  that  there  is  an  utter  fail- 
ure to  sustain  the  allegations  of  fraudulent 
conspiracv  and  confederation  charged  in  the 
bill.  It  is  shown  that  Commodore  Folger, 
in  his  endeavor  to  secure  the  most  useful  and 
scientific  plans  and  devices  by  which  to  con- 
struct breech- loading  cannon  directed  by  the 
congress  to  be  made,  the  manufacture  of 
wh^  was  committed  to  him— did  advise 
with  the  plaintiff  Seabury  and  did  request 
of  him  his  plans  and  drawinffs,  and  also 
that  he  did  the  same  with  the  ^fendant,  as 
well  as  with  others;  and  also  it  is  shown 
that  Folger  believed  that  the  plans  of  the 
defendant  were  best  adapted  to  the  object 
desired  to  be  secured  by  toe  government,  and 
that  he  agreed  to  pav  a  certain  sum  for  the 
use  of  the  same,  unaer  the  impression  that 
the  defendant  was  the  inventor  and  patentee 
of  the  design  so  selected.    But  there  was  no 


intention  to  deprive  the  true  owner  of  his 
right  to  demand  and  recover  just  compensa- 
tion for  the  said  taking  and  using,  and  it 
would  not  have  avaiied  had  such  iuteut  ex- 
isted, for  the  legal  owner  could  have  recov- 
ered even  though  another  had  by  mistake  or 
fraud  been  paid. 

The  charges  of  fraud  have  been  made  either 
under  an  entire  misconception  of  the  facts, 
or  with  a  recklessness  tliat  at  least  is  not 
commendable,  and  should  not  be  encouraged 
by  an  endeavor  on  the  part  of  this  court  to 
relieve  the  complainants  of  the  embarrass- 
ment caused  thereby,  bv  holding  that  they 
are  entitled  to  a  decree  foumied  on  some  gen- 
eral ground  of  equity  jurisdiction,  not  spe- 
cially pleaded,  but  supposed  to  be  included 
in  the  prayer  for  general  relief.  While 
equity  will  always  relieve  those  who  suffer 
from  acts  of  fraud,  it  has  also  alwavs  re- 
quired that  those  who  seek  its  jurisdiction 
on  that  account  shall,  after  having  carefully 
scrutinized  the  cause  of  complaint,  most 
clearly  formulate  the  allegations  of  the  same, 
and  then  that  they  shall  fully  prove  that 
which  they  have  so  al  leged.  We  do  not  deem 
it  essential  to  discuss  this  matter,  elementary 
as  it  is  in  character,  but  we  refer  to  the  fol- 
lowing cases,  in  which  the  subject  is  fully 
considered :  Monteiouieu  v.  Sandys,  18  Yes. 
Jr.  302;  Price  v.  Berrington,  7  Eng.  L.  A 
£q.  260,  in  which  case  Lord  Truro  says: 
**When  the  bill  sets  up  a  case  of  actual 
fraud,  and  makes  that  the  ground  of  the 
prayer  for  relief,  the  plaintiff  is  not  entitled 
to  a  decree  by  establishing  some  one  or  more 
of  the  facts  quite  independent  of  fraud,  but 
which. might  of  themselves  create  a  case 
under  a  totally  distinct  bead  of  equity,  from 
that  which  would  be  applicable  to  the  case 
of  fraud  originally  stated."    Wilde  y.  Qibeon^ 

1  Clark  &  F.  2^.  8.  620;  QUueoii    v.  Lang, 

2  Phill.  Ch.  810;  Cureon  Y,  Belw^thy,  ^ 
Ene.  L.  &  Eq.  1 ;  Tillinghaii  v.  Champlin, 
4  iC  I.  173,  67  Am.  Dec.  510,  in  which  case 
the  court  uses  the  following  language :  *'In 
almost  all  these  cases  it  will  be  found  that 
the  objection  to  relief  was  not  that  the  bill 
did  not  contain  allegations  sufficient  to  af- 
ford a  basis  for  the  inferior  or  secondary  re- 
lief upon  which  the  plaintiff  wished  to  fall 
back,  but  that  having  mingled  with  those 
allegations  imputations  of  personal  corrup- 
tion or  actual  fraud,  he  had  pointed  his  bill 
only  to  relief  upon  this  higher  ground,  and 
must  therefore  succeed  upon  that  ground  or 
not  at  all."  Fisher  v.  Boo€fy,  1  Curt.  C.  C. 
206  Fed.  Cas.  4814 ;  Byre  v.  Patter,  56  U.  S. 
15  How.  42,  14  L.  ed.  642,  in  which  the  Su- 
preme Court  of  the  United  States  cites  with 
approval  the  case  of  Price  v.  Berrington, 
supra. 

The  decree  complained  cf  will  be  reversed  and 
the  case  will  be  remanded  with  instructions 
to  dismiss  the  bill. 

Affirmed  in  162  U.  S.  425,  40  L.  ed.  102.3. 
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An  onconstitatioiiaJ  attempt  to  tax  the 
oitisene  of  a  county  for  the  benefit  of  cer- 
tain residents  thereof  is  made  by  a  statute  au- 
thorizing the  issue  of  county  bonds  for  the  ben- 
efit of  an  insolvent  railroad  company  in  the 
hands  of  a  receiver  with  a  provision  that  from 
the  proceeds  thereof  proper  and  leeral  claims 
held  by  bona  fide  residents  of  the  county  should 
be  first  paid. 

(February  28, 1806.) 

APPEAL  by  defendant  from  an  order  of  the 
Circuit  Court  for  Talbot  County,  over- 
ruling a  motion  to  dissolve  an  injunction 
which  had  been  granted  to  restrain  the  issu- 
ance of  certain  county  bonds.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 
*"  lieura.  John  Prentiss  Poe  and  Joseph 
B.  Seth,  for  ap|)el1ant: 

The  subscription  and  the  mode  of  paying 
for  it  are  valid. 

1  Dill.  Mun.  Corp.  g§  13,  154,  164,  607il. 
786;  Baltimore  db  D.  P,  R  Co.  ▼.  PumphreyM 
Md.  86. 

MewTB,  Thomas  B.  Mackall  and  Will- 
iam H.  Adkins*  for  appellee: 

The  Act  of  1892,  chapter  295,  approved  by 
the  Act  of  1894,  chapter  152,  is  unconstitu- 
tional and  Yoid. 

It  is  an  attempt  to  authorize  the  county 
commissioners  of  Talbot  county  to  issue 
bonds  involying  the  taxation  of  all  the  taxable 
property  of  the  county,  in  order  to  raise 
money  to  pay  certain  favored  creditors  of  the 
Baltimore  &  Eastern  Shore  Railroad  Company 
—in  other  words  to  authorize  taxation  for  pri- 
yate  purposes. 

Courts  in  construing  a  statute  look  to  all  the 
terms  to  find  the  true  meaning  and  intent  of 
the  legislature,  and  if  the  real  and  controlling 
purpose  of  an  act  is  found  in  a  proviso,  and 
that  purpose  is  illegal,  the  whole  act  will  be 
declared  void. 

Brooke  y.  Bydorn^  76  Mich.  273;  Baltimore 
▼.  OiU,  81  Md.  887. 

The  right  to  tax  depends  on  the  ultimate 
use.  purpose,  and  object  for  which  the  fund  is 
raised,  and  not  on  the  nature  or  character  of 
the  person  or  corporation  whose  intermediate 
agency  is  to  be  used  in  applying  it 

Coatee  y.  CampbeU,  87  Minn.  498. 

The  constitution  of  Maryland  provides  for 
two  classes  of  taxation:  (1)  for  the  support  of 
the  government;  (2)  with  a  political  view  for 
the  good  government  and  benefit  of  the  com- 
munity. 

Declaration  of  Rights,  art.  16.  See  Moale 
y.  Baltimore,  5  Md.  814,  61   Am.  Dec.  276; 

NOTB.— The  above  decision  strlkioRly  Illustrates 
tbe  dootliie  that  taxation  must  be  for  publio  pur- 
poses only.  On  this  subject,  see  noCs  to  Daggett 
V.  Coigan  (OaL)  U  L.B.  A.  474. 
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Oovld  y.  Baltimore,  69  Md.  878;  CtNeal  t. 
Virginia  db  M.  Bridge  Co,  18  Md.  1.  79  Am. 
Dec.  669;  Baltimore  y.  Qreen  Mount  Cemetery 
Proprs.  7  Md.  617. 

To  tax  a  citizen  for  private  purposes  is  to 
take  his  property  without  due  process  of  law 
and  is,  therefore,  a  violation  of  the  Federal  a» 
well  as  of  the  state  Constitution. 

Declaration  of  Rights,  art.  28;  U.  8.  Const. 
14th  Amend. 

In  Van  Wit^en  v.  Qutman  (Md.)  24  L.  R 
A.  408,  the  court  says  it  is  believed  that  no 
one  will  contend  that  private  property  can  be 
taken  for  private  use  on  any  terms  whafever. 

Wilkipeon  v.  Leland,  27  U.  S.  2  Pet  667. 7 
L.  ed.  553;  New  Central  Coal  Go.  y.  Ooorg^s 
Creek  Coal  db  Iron  Co.  87  Md.  560;  Cole  y.  La- 
Grange,  118  U.  S.  1,  28  L.  ed.  896;  Cititen^ 
8av.  db  Loan  Aeso.  ^  Cleveland,  Ohio,  y.  7b- 
peka,  87  U.  S.  20  Wall.  655,  22  L.  ed.  455; 
ParkerAurg  y.  Brown,  106  U.  S.  489,  27  L.  ed. 
240;  Talbot  County  Comre.  v.  Queen  Anno 
County  Comre.  50  Md.  258;  Loitdl  y.  Boston, 
111  Mass.  454,  15  Am.  Rep.  45;  Mead  v.  Ae- 
ion,  189  Mass.  841;  Clee  v.  Sandere,  74  Mich. 
692;  Allen  y.  Jay,  60  Me.  124, 11  Am.  Rep. 
185;  FOdmah  y.  Charleeton,  28  S.  C.  57,  65 
Am.  Rep.  6;  State  y.  Oeawkee  Twp.  14  Kao. 
419,  19  Am.  Rep.  99;  Thomdike  v.  Camden,  7 
L.  R  A.  468.  82  Me.  89;  Dill.  Man.  Corp. 
gg  159,  508,  786;  Kingman  y.  Brockton,  11  L 
R  A.  128,  158  Mass.  255. 

The  power  conferred  upon  a  municipal  cor- 
poration to  impose  a  burden  upon  taxpayer* 
in  aid  of  a  railroad  company  is  in  derogation 
of  the  common  law,  and  when  granted  must 
be  clearly  conferred,  and  strictly  pursued. 
No  presumptions  are  made  in  favor  of  sudi 
legislation. 

Baltimore  y.  QiU,  81  Md.  895;  81.  Marjf^ 
Industrial  School  v.  Brown,  45  Md.  882;  Bal- 
timore db  D.  P.  B.  Co.  y.  Pumphrey,  74  Md. 
98. 

PaflT^ff  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  of  the 
circuit  court  for  Talbot  county,  directing  a 
writ  of  injunction  to  be  issued  restraining  the 
county  commissioners  of  that  county  from 
issuing  the  bonds,  mentioned  in  chapter  295 
of  the  Acts  of  the  General  Assembly  of  1893, 
and  in  cliapter  152  of  the  Acts  of  1804. 

The  bill  was  filed  by  a  tax -payer  and  citizen 
of  Talbot  county,  on  behalf  of  himself  and 
other  citizens  and  tax- payers  of  that  county. 
It  is  alleged  that  these  **act8  are  unconstitu- 
tional and  for  other  reasons  invalid,  null  and 
void." 

Such  of  the  facts  appearing  by  the  record, 
as  are  requisite  to  be  stated  ror  the  purposes 
of  this  opinion,  may  be  thus  briefly  set  forth. 

The  Baltimore  &  Eastern  Shore  Railroad 
Company  was  incorporated  by  the  general 
assembly  in  the  year  1886,  for  the  purpose 
of  constructing  and  operating  a  railroad 
through  Talbot  and  other  counties  of  the 
state  of  Maryland.  At  the  same  session  bj 
chapter  509,  tbe  commissioners  of  Talbot 
county  were  authorized  to  indorse  the  bonda 


See  also  44  L.  R.  A.  252;  45  L.  R.   A.  550;  46  L.  R.  A.  381;  47  L.  R  A.  117^ 
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of  tiie  railroad  compaoT  to  an  amount  not  ex- 
ceeding $50,000,  after  it  had  been  sanctioned 
by  the  voters  of  Talbot  county.  Such  bonds 
were  to  be  secured  by  a  mortgage  which 
should  be  second  to  a  mortgage  to  the  city 
of  Baltimore.  This  act,  which  authorized 
only  an  indorsement  of  the  bonds,  and  not  a 
8ul>8cription  to  the  stock  of  the  railroad, 
though  voted  upon  favorably  by  the  voters 
of  Talbot  county  at  the  general  election  of 
1887,  it  is  conceded,  became  inoperative,  for 
tho  purpose  of  authorizing  the  proposed  in- 
dorsement, for  reasons  not  necessary  to  be 
now  stated.  By  the  Act  of  1890,  chapter  158, 
the  county  commissioners  of  Talbot  county 
were  authorized  to  subscribe  to  the  capital 
stock  of  the  company  to  the  amount  of  $25,  • 
000.  This  act,  however,  was  not  published 
as  required  by  article  8,  section  4,  of  the 
Constitution,  and  for  that  reason  became  in- 
valid. 

Soon  after  its  incorporation  in  1886,  the  rail- 
road company  proceded  to  construct  its  road, 
and  havioff  fully  completed  it,  operated  it 
until  the  21st  of  April,  1891,  when  hav- 
ing become  totally  insolvent,  its  property 
rights  and  franchises  passed  into  the  hands 
of  a  receiver,  appointed  by  the  circuit  court 
of  the  United  States  for  the  district  of  Mary* 
land ;  and  since  that  date,  under  the  decree 
of  that  court,  all  of  its  property  and  fran- 
chises have  been  sold  to  other  parties.  So 
that  in  1892,  when  the  Act  of  1892,  chapter 
295,  which  will  be  the  subject  of  our  exam- 
ination, was  passed,  the  road  was  entirely 
constructed,  and  after  having  been  operated 
for  a  short  time,  had  experienced  all  the  re- 
sults of  insolvency,  up  to  the  point  of  hav- 
ing its  affairs  administered  by  a  receiver  for 
the  benefit  of  its  creditors.  From  this  re- 
cital it  is  clear  that  prior  to  1892  there  had 
never  been  any  yalia  power  conferred  upon 
the  county  commissioners  either  to  indorse 
the  bonds  of  the  company  or  subscribe  to  its 
stock ;  nor  is  it  pretended  that  they  ever  un- 
dertook to  exercise  such  power.  In  the 
agreement  of  parties,  found  in  the  record, 
it  la  stated  that  the  commissioners  "never 
passed  any  xesolution  to  indorse  the  bonds 
.  . '  .  or  to  subscribe  to  the  stock. "  The 
statement,  therefore,  contained  in  the  pre- 
amble of  the  Act  of  1892,  chapter  295,  also 
in  the  body  of  the  act  and  also  in  the  Act 
of  1894,  chapter  152,  to  the  effect  that  the 
authority  to  issue  bonds  was  conferred  for 
the  purpose  of  ralsine  money  to  "pay  the 
coaniv's  subacription"  to  the  capital  stock  of 
the  railroad  company,  was  wholiv  unfounded 
in  fact.  The  county  commissioners  never 
did  and  never  liad  the  power  to  make  'such 
subscription.  There  is  no  question  in  this 
case,  therefore,  of  good  faith  on  the  part  of 
the  county ;  no  contractual  element  to  em- 
barrass the  court  in  determining  the  strictly 
legal  effect  of  the  Act  of  1892,  chapter  295, 
and  the  confirmatory  Act  of  1894,  chapter 
152. 

What,  then, are  the  provisions  of  these  acts? 
By  the  first  section  of  the  Act  of  1892  the  com- 
missioners are  authorized  to  issue  the  bonds 
of  the  countT  to  the  amount  of  $25,000:  by 
the  second,  it  ia  provided  that  they  "shall 
tell  said  bonds,  **  and,  with  the  proceeds 

27Lb&A. 


thereof,  pay  said  subscription  of  said  county 
to  said  railroad  company,  provided,  however, 
that  before  any  bonds  shall  be  issued  under 
this  act  the  said  raihoad  company  .  .  . 
shall  file,  in  the  office  of  the  county  com- 
missioners of  Talbot  county,  an  agreement 
in  writing,  authorizing  the  said  county  com- 
missioners of  Talbot  county  to  first  pay  and 
satisfy  all  proper  and  legal  claims  and  de- 
mands held  by  bona  fide  residents  of  Talbot 
county  on  the  20th  dav  of  April,  in  the  year 
1891,  against  said  railroad  company,  out  of 
the  prw^eeds  arising  from  the  sale  of  said 
bonds,  and  the  balance,  if  any,  to  apply  un- 
der the  order  and  direction  of  Joseph  B.  Seth, 
the  president  of  said  railroad  company. "  If 
the  claims  thus  provided  for  should  prove  to 
be  in  excess  of  $25,000  it  is  enacted  by  the 
third  section  that  they  shall  be  paid  pro  rata; 
and  the  receipt  of  persons  holding  such  claims 
and  of  the  president  of  the  company,  in  the 
event  of  any  balance  remaining  after  the  pay- 
ment of  the  claims,  shall  be  (^mxI  against  the 
railroad  and  all  others  claiming  under  it, and 
by  the  fourth  section  a  "committee"  of  three 
are  appointed  wiUi  "full  power  and  author- 
ity" to  determine  the  amount  of  each  claim 
and  who  are  entitled  to  be  paid,  and  their 
decision  is  to  be  final  and  without  appeal. 

To  comprehend  these  provisions  thoroughly 
it  must  be  borne  in  mind  that  the  railroad 
company  at  the  date  of  the  passage  of  the 
act  had  fully  constructed  its  road.  It  had 
also  become  insolvent,  and  on  the  day  after 
the  date  mentioned  in  the  act,  that  is  on  the 
21st  of  April,  1891,  it  had  passed  into  the 
hands  of  a  receiver.  No  doubt  it  had  many 
creditors.  In  Talbot  county  there  were 
claims  exceeding  in  the  aggregate  tho  entire 
amount  of  the  proposed  subscription,  and  the 
record  shows,  there  was  a  bonded  debt  of 
$1,600,000,  secured  by  a  mortgage  ilpon  all 
the  property  of  the  companv.  Subsequent 
events  nave  shown  that  its  Insolvency  was 
hopeless;  such  as  could  only  terminate  as  it 
dia,  in  a  sale  for  the  benefit  of  its  mortgage 
creditors.  Under  these  circumstances,  irwas 
plain,  there  was  little  probability  that  these 
creditors  in  Talbot  county,  unsecured  as  they 
were,  could  ever  hope  to  have  their  claims 
paid  in  the  ordinary  way.  Now,  as  was 
said  by  this  court  in  BaUimors  v.  OiU,  81  Md. 
887 :  "  We  must  not  forget  that  we  are  deal- 
ing with  the  substance,  not  with  form.  It 
is  the  thine  done  or  sought  to  be  accom- 
plished which  must  determine  the  question 
of  the  power." 

The  purpose  of  this  act  was  not  to  aid  in 
the  construction  of  the  road,  because  the  road 
was  then  completed ;  nor  even  to  pay  debts 
incurred  in  the  construction,  for  the  benefi- 
ciaries of  the  act  were  all  those  who  beine 
residents  of  Talbot  county  held  "proper  ana 
legal  claims"  against  the  company,  and  this 
included  all  claims  whether  incurred  by  the 
company  in  constructing  the  road  or  other- 
wise. That  the  subscription  was  to  be  made 
to  enable  the  county  to  discharge  an  obliga- 
tion imposed  upon  it  by  the  requirements  of 
good  faith,  was,  as  we  have  seen,  founded 
upon  an  assumption,  and  absolutely  false. 
The  conclusion  seems  to  be  inevitable  that 
the  effect  and  scope  of  the  act  is  simply  to 
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letT  a  tax  upon  the  property  of  the  citizena 
of  Talbot  county,  to  pay  to  certain  residents 
of  that  coanty  the  claims  doe  to  them  by  an 
insolvent  railway  company.  This  is  a  pri- 
yate  purpose,  and  not  one  of  the  objects  of 
taxation.  By  the  Declaration  of  Rights,  ar- 
ticle 15,  as  well  as  by  the  fundamental  max- 
ims of  a  free  gOYemment,  taxes  can  only  be 
imposed  to  raise  money  for  public  purposes. 
"Taxes  are  burdens  or  charges  imposed  by 
the  legislature  upon  persons  or  property  to 
raise  money  for  public  purposes."  Cooley, 
Const.  Lim.  g  479.  If  it  be  necessary  to  cite 
authorities  to  maintain  this  thoroughly  es- 
tablished principle,  the  following  may  be 
mentioned:  Citueru  8av,  db  Loan  Ano.  of 
CUteland,  Ohio  y.  Ttypeka,  87  U.  8.  20  Wall. 
655,  22  L.  ed.  455;  CoU  y.  LaQrange,  118 
U.  8.  1.  28  L.  ed.  896 :  Cooley,  Const.  Lim. 
8  488,  and  authorities  there  cited ;  LoweU  y. 
Bottcn,  111  Mass.  454,  15  Am.  Rep.  89; 
SharpUu  y.  Philadelphia.  21  Pa.  168,  59  Am. 
Dec.  759;  Brodhead  y.  Milwaukee,  19  Wis. 
652,  88  Am.  Dec.  711 :  8t.  Mdry*$  Indtutrial 
School  y.  Broum,  45  Md.  .385. 

Nor  can  this  Act  be  supported  under  the 
54th  section  of  article  8.  The  object  of  this 
section  was  not  to  extend  the  power  of  taxa- 
tion.   It  ia  in  fact,  ^'a  limitation  of  power. 


not  only  of  the  local  authority,  but  of  legls- 
latiye  power  itself."  Fumphrey'a  Case,  74 
Md.  111.  Counties  have  ''no  inherent  power 
of  taxation. "  What  power  of  taxation  they 
exercise  must  be  delegated  to  thorn  by  thie 
legislature.  The  legiblature,  however,  can- 
not delegate  a  power  prohibited  by  the  con- 
stitution. Therefore  tue  taxing  power,  when 
exercised  by  the  county  authorities,  as  was 
said  by  this  court  in  the  case  of  Daiy  y. 
Morgan,  69  Md.  468,  1  L.  R.  A.  757,  -is 
but  the  exercising  of  the  taxing  power  of  the 
legislature  delegated  to  them  and  is  subject 
to  every  ron<stfrutinna1  limitation  to  whidi 
the  taxing  power  of  the  legislature  is  sub- 
ject." 

8t.  Maryy  Indtuirial  School  y.  Brawn, 
supra.  Being  of  the  opinion  that  the  object 
and  effect  of  this  act,  are  not  to  subserve  a 

gublic  purpose  but  to  pay  certain  individuals 
y  taxing  the  propertj^  of  the  people  of 
Talbot  county  for  their  benefit,  we  must 
pronounce  the  act  itself  unconstitutional  and 
void. 

Inasmuch  as  what  we  have  said  disposes  of 
the  case,  we  deem  it  unnecessary  to  consider 
the  other  questions  raised  at  the  argument. 
Order  ajfirmed. 
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STATE  of  MinnesoU 

Marion  F.  HIGGINa 

( Minn. ) 

^1.  The  role  that  the  middle  name  or 
initial  la  not  a  material  part  of  a  person's 
name  does  not  apply  wlien  the  first  name  is  not 
irtveo,  but  only  its  initial. 

8*  The  second  «««^«ftT,  '^F,**  in  the  name  **M. 
F.  Hlffffins,*^  is  a  material  part  of  the  name. 

8*  Where  a  contract  is  made  and  sii^ed 

by  '*M.  F.  Hiflrgins,**— Held,  forgery  may  be  com- 
mitted by  chaDfflner«  with  totent  to  defraud,  the 
second  initial,  **  F.,**  to  the  letter  '*  J.  **  in  the  name 
in  the  contract  and  In  the  siflrnature  to  the  con- 
tract, so  that  It  reads  **M.  J.  Hlffdna'* 

(Buelc,  J.t  dinents.) 

(January  8.  ISBS.) 

CERTIFICATION  by  the  District  Court  for 
Faribault  County  for  the  opinion  of  the 
Supreme  Court  of  the  question  as  to  how  far 
altering  the  middle  letter  of  a  name  sij^ned  to 
a  contract  would  constitute  for^rery,  after  an 
order  overruling  a  demurrer  to  the  indictment 
Order  a'^rtned. 
The  facts  are  stated  in  the  opinions. 

•  Headnotes  hy  GAarr,  J. 


Meser».  H.  W.  Chllds,  Aity-Otn.,  Oeorgy 
B.  Edfcerton«  Aeet,  Atty-Oen.^  J.  H. 
Qainn*  snd  F.  E.  Patnam«  for  the  State : 

This  court  ssys  **that  the  law  does  not  ex- 
cept in  special  circomstanoes  recognize  a  mid- 
dle initial  as  a  necessary  part  of  a  person's 
legal  name,"  thereby  recotrnizing  that  each 
case  must  be  considered  by  itself. 

Stewart  y.  Colter,  81  Minn.  3,<». 

In  questions  involving  title  to  land  this  court 
has  held  squarely  that  the  middle  initial  is  a 
material  part  of  a  person's  name. 

Ambs  V.  Chicago,  St.  P.  M.  A  0.  B.  Co.  44 
Minn.  260.  See  also  Crouee  y.  Murphy,  12 
li.  R.  A.  58.  140  Ps.  835. 

A  great  many  persons  transact  all  their  busi- 
ness by  the  use  of  the  initials  of  their  Chris- 
tian or  middle  name,  and  by  such  usage  adopt 
those  initials  as  part  of  their  business  name. 

OaJdey  y.  Pegler,  SO  Neb.  628. 

There  are  sufficient  circumstances  appearini; 
on  the  face  of  this  indictment  to  show  this 
change  to  be  material 

Steicart  y.  Colter  and  Ambe  y.  Chicago^  BL 
P.  M.  db  0.  B.  Co.  tupra. 

Any  change  in  an  instrument  that  alters  its 
legal  effect  or  makes  it  speak  in  ^,  substantial 
matter  a  different  legal  language,  snd  wherein 
any  obligation  is  increased,  dimioished,  or  dis- 
charged, is  a  forgery. 

Penal  Code.  ^  898;  StaUyr.BiAe,nmnjk.Z\^. 

Mr.  John  A«  LoTely  for  defendant. 


Nora.— Tbe  above  case  makes  a  modlfloation  of 
the  ordinary  rule  reJatlna  to  the  use  of  a  middle 
initJal  in  a  name.  See  note  to  Laflln  h  B.  Powder 
Go.  V.  Stey  tier  (Pa.)  14  L.  R.  A.  S90. 

lV>r  the  effect  or  necessity  of  a  middle  Initial  In 
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a  docket  entry  or  Index  of  a  Judflrment,  see  note  to 
Dewey  v.  Suirar  (N.  a)  14  L.  R.  A.  888,  also  Davis  v. 
Steeps  (Wis.)  28  L.  R.  A.  818. 

As  to  name  in  records  generally,  see  note  to 
Slnober  v.  Uanegan  (Ark.)  S4  L.  R.  A.64aL 


.     Sec  also  43  L.  R.  A.  654. 
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Cmaatjt  J.,  deliyered  the  opinion  of  the 
court: 

The  indictment  charges  Marion  F.  Hig/i^ins 
with  tlie  crime  of  forgery.  It  states  that  on 
September  1, 1892,  he  entered  into,  and  by  the 
name  of  H.  F.  Higgios  executed,  with  a 
certain  church  corporation,  a  contract,  and 
aets  out  the  contract  in  full,  by  the  terms  of 
whidi  he  agreed  to  build  a  church  for  a 
certain  price,  which  the  corporation  agreed 
to  pay  him.  It  is  further  stated  that  on  De- 
cember 8,  1894,  with  intent  to  defraud,  he 
did  alter,  forge,  and  change  the  contract,  by 
removing  therefrom  the  second  Initial  letter, 
*F.,"  where  it  appears  in  his  name  in  the 
body  of  the  contract,  and  also  where  it  ap- 
pears in  his  signature  to  the  contract,  and 
subetituting  therefor  in  each  place  tlie  letter 
"J.,"  "wiw  the  intent  then  and  there  to 
change  and  alter  the  identity  of  the  said 
Marion  F.  Higgtns,  the  person  who  signed 
said  contract,  and  make  the  same  the  contract 
and  obligation  of  another  person,  to  wit, 
Martha  Jane  Higglns,  who  was  then  and  there 
the  wife  of  him,  the  said  Marion  F.  Higgins, 
and  whose  name  was  intended  b?  the  said 
Marion  F.  Higgins  to  be  indicated  and  made 
to  appear  upon  said  contract,  at  the  time  of 
■aid  change  and  alteration,  in  the  place  and 
instead  of  that  of  said  Marion  F.  Higeins." 
The  defendant  demurred  to  the  indictment  on 
the  groand  that  the  facts  stated  therein  do  not 
constitute  a  public  offense.  The  demurrer 
was  overruled,  and  the  court  below  certifies 
to  this  court  the  question  or  proposition, 
which  he  states  was  the  only  one  raised  and 
argued,  viz.,  ''that  to  change  the  middle 
letter  of  the  name  in  question  did  not  consti- 
tute any  crime,  as  the  same  was  not  a  material 
part  of  the  name,  and  hence  could  not  defraud 
any  one.* 

The  middle  name  or  initial  is  material 
where  it  appears  to  be  material.  Thus,  it  is 
material  when  it  appears,  that  with  the  excep- 
tion of  the  middle  name  or  initial,  two  per- 
sons have  each  the  same  name,  and  can  only 
be  distinguished  by  the  middle  name  or 
initial  of  each.  It  seems  to  us  that  it  appears 
on  its  face  that  the  middle  letter  or  initial  is 
material  when  only  the  initial  of  the  first 
name  is  given.  In  the  present  case  the  first 
name  is  not  given:  only  its  initial.  The 
name  was  written  ''M.  F.  Higgins"  in  tlic 
body  of  the  contract  and  in  the  signature.  No 
iMie  would  understand  *'M.  J.  Higgins**  to 
mean  the  same  person.  In  speaking  of  a  man 
it  is  often  customary,  amonff  his  friends  and 
acquaintances,  to  call  him  dt  his  first  and 
last  name,  omitting  his  middle  name  or 
initial.  Thus  ''Marion  F.  Higgins**  might 
well  be  known  as  ''Marion  Higgins."  But 
there  is  no  such  well -understood  custom  when 
the  first  name  is  not  given,  but  merely  its 
initial.  Thus  ^'M.  F.  Higgins**  would  not 
be  known  as  *'M.  Higgins."  When  the  in- 
itials alone  are  given,  it  is  not  customary  to 
drop  the  second  initial,  but  it  is  almost  in- 
variably the  custom  to  give  both  initials. 

This  dispof^es  of  the  question  certified  to 
this  court.  Counsel  for  defendant  raises  other 
questions  not  thus  certified,  but  we  cannot 
pass  upon  any  question  not  certified  to  us  by 
the  court  below.    The  sufficiency  of  this  in- 
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dictment  is  not  before  us,  except  so  far  as  it 
is  affected  by  the  question  thus  certified  and 
answered. 
Tfie  order  overruling  ths  demurrer  is  affirmed. 

Buck* «/.,  dissenting: 

The  defendant  was  indicted  for  forgery  in 
the  second  degree.  On  the  Ist  day  of  De- 
cember, 1S93,  the  defendant  entered  into  a 
written  contract  with  the  Salem  Congregation 
of  the  Evangelic  Association,  a  church  cor- 
poration of  the  village  of  Wells,  in  the 
county  of  Faribault  and  state  of  Minnesota, 
and  by  the  terms  of  the  contract  the  defend- 
ant was  to  construct  a  church  house,  and  com- 
plete the  same  for  said  church  association,  on 
or  before  the  1st  day  of  Novomber,  1892,  time 
being  the  essence  of  the  contract,  and  for 
which  the  defendant  was  to  be  paid  the  sum 
of  $1, 790.  The  contract  Wft  <  signed  on  behalf 
of  the  church  corporation  by  the  president 
and  secretary  of  its  building  committee  and 
by  the  defendant  as  ''M.  F.  Higgins."  The 
forgery  charged  in  the  indictment  is  that  the 
dcren(fnnt  did  "fraudulently  and  feloniously 
alter,  forge,  and  change  the  said  contract,  by 
tlien  and  there  removing  the  letter  *F. '  where 
it  first  appears  in  said  contract,  immediately 
before  the  word  'Higgins,'  and  substituting 
therefor  the  letter  *J.,'  with  tiie  intent  then 
and  there  to  change  and  alter  the  identity  of 
the  said  Marion  F.  Higgins,  the  person  who 
signed  said  contract,  and  make  the  same  the 
contract  and  obligation  of  another  person,  to 
wit,  Martha  Jane  Higgins,  who  was  then  and 
there  the  wife  of  him,  the  said  Marion  F. 
Higgins,  and  whose  name  was  intended  by 
the  said  Marion  F.  Higgins  to  be  indicated 
and  made  to  appear  upon  said  contract  at  the 
time  of  said  change  and  alteration  in  the 
plaoe  and  instead  of  that  of  Marion  F.  Hig- 
gins." In  the  indictment  preceding  the  fore- 
going quotation  the  defendant  is  referred  to 
as  Marion  F.  Higgins,  all  hough  there  is  no 
allegation  that  Marion  F.  Higgins  is  his  true 
name.  Upon  being  arraigned  in  open  court 
at  a  general  term  thereof  held  in  and  for  the 
county  of  Faribault,  in  the  month  of  January, 
1894,  the  defendant  interposed  a  demurrer  to 
the  indictment,  upon  the  ground  that  it  did 
not  state  facts  sutficient  to  constitute  a  pub- 
lic offense.  The  court  overruled  the  demur- 
rer, and,  deeming  the  question  raised  by  the 
demurm'  to  be  so  important  and  doubtful  as 
to  require  the  decision  of  the  supreme  court 
upon  it,  did,  at  the  request  of  the  defendant, 
certify  and  make  report  to  the  supreme  court 
of  the  question  raised  by  the  demurrer,  for 
the  purpose  of  obtaining  such  decision  of  this 
court  upon  the  question  raised  by  the  demur- 
rer. In  the  certificate  of  the  court  below  it 
is  stated  that  the  principal  and  only  objection 
made  to  the  indictment  on  the  hearing  of  the 
demurrer  was  ''that  to  change  the  middle 
letter  of  the  name  in  question  did  not  con- 
stitute any  crime,  as  the  same  was  not  a 
material  part  of  the  name,  and  hence  could 
not  defraud  any  one."  It  is  claimed  on  the 
part  of  the  state  that  the  alteration  and  sub- 
si  itution  of  the  initials  set  forth  in  the  indict- 
ment materially  altered  the  legal  effect  of  the 
contract,  and  made  the  contract  the  obligation 
of  another  and  different  person  from  the  one 
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who  originally  sWned  it.  Whether  this  is 
true  or  not  depends  upon  the  sufficiency  of 
the  allegations  as  to  whose  name  was  intended 
to  be  substituted  in  the  place  of  **M.  F.  Hig-- 
gins."  If  the  initial  letter  "M.,"  preceding 
the  name  "P.  Higgins,"  signed  to  the  con- 
tract, represented  and  stood  for  ^  Marion  F. 
Higgins."  or,  rather  if  the  letter  "M.'*  stood 
for  '"Marion,"  it  stood  for  the  same  after  the 
change  of  the  middle  Jetter,  **F.,"  to  **J.." 
for  there  was  no  change' of  the  meaning  of  the 
letter  **M.,"  because  no  other  letters  were 
added  to  it.  Substituting  "J."  in  place  of 
**F."  could  not  possibly  have  changed  "M." 
to  ** Marion,"  and  it  would  still  be  a  greater 
feat  of  substitution  to  make  **M."  stand  for 
^Martha  Jane,"  whether  it  was  intended  for 
**  Marion"  or  not.  It  is  claimed  that  it  stood 
for  **  Marion"  asoriginaHy  written,  and  then, 
by  changing  "F."  to  **  J."  it  stood  for"Martha 
Jane."  But  it  is  not  anywhere  alleged  that 
the  letter  **M.,"  standing  alone,  was  an  ab- 
breviation of  the  name  ^Martha  Jane ;"  nor 
is  it  anywhere  alleged  that  the  wife  of  M. 
F.  Higgins  was  ever  known  by  the  name  of 
''M.  J.  Higgins,"  or  that  she  went  by  that 
name,  or  that  she  ever  signed  or  used  the  name 
of  **M.  J.  Higgins"  as  her  signature.  Such 
was  not  her  name  in  fact,  and  it  so  appears 
from  the  indictment  itself.  This  allegation 
in  the  indictment  negatives  the  allegation 
that  the  defendant,  by  changing  **  F. "  to  "  J. , " 
intended  to  substitute  ^'J."  in  the  place  of 
**F."  so  as  to  represent  his  wife's  name, 
"Martha  Jane  Higgins,"  because  it  did  not 
represent  her  name  even  after  the  change.  If 
•*M.  F.  Higgins"  represented  "Marion  F. 
Higgins"  before  the  change,  it  represented 
"Marion  J.  Higgins"  after  the  change,  and  it 
seems  to  me  illogical  to  hold  otherwise,  and 
especially  to  hold  that  it  meant "  Martha  Jane 
Higgins."  Under  the  allegations  in  the  in- 
dictment, it  cannot  possibly  mean  or  rep- 
resent anybody  but  the  wife,  "Martha  J. 
Higgins,'^  and,  ns  I  contend,  it  did  not  ever 
represent  lier  by  nny  well-known  rules  of  in- 
terpretntion.  It  is  a  weakness  in  the  indict- 
ment which  is  f.itnl  to  i^s  validity.  No  one 
could  be  deceived  or  misled  or  defrauded  into 
believing  that  it  was  the  wife's  signature, 
because  it  was  not  her  true  name,  nor  any 
name  by  which  she  was  known  or  went  or 
signed  her  name,  and  it  is  not  claimed  that 
such  was  the  fact.  The  vice  in  the  indictment 
is  that  it  states  too  much  in  some  matters,  and 
not  enough  in  other  respects.  When  a  person 
is  indicted  for  having  committed  a  public 
offense,  there  should  be  a  reasonable  certainty 
as  to  the  offense  charged,  and  the  material 
allegations  in  the  indictment  should  not  be 
contradictory  or  uncertain.  Referring  again 
to  the  letter  "  M. , "  I  am  unable  to  find,  either 
in  the  dictionaries  or  law  books,  where  the 
letter  "M."  is  designated  as  an  abbreviation 
of  the  name  "Marion"  or  "Martha  Jane." 
There  are  names  for  which  I  can  find  that  the 
letter  "M."  stands  as  an  abbreviation,  but 
neither  of  the  above.  The  grand  jury,  by  its 
accusations,  imports  into  the  act  of  the  de- 
fendant the  charge  of  changing  the  letter 
" M, "  to  the  name  "  Martha  Jane, "  and  I  think 
such  accusation  an  unwarranted  and  unrea- 
sonable construction.    I  concur  in  the  opinion 
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of  the  court  that  forgery  ma^  be  committed 
in  some  instances  by  changing  the  initial 
letter  of  the  middle  name  of  a  person,  but  the 
indictment  should  show  upon  its  face  by 
proper  averment  how  such  alteration  becomes 
material.  I  think  that  the  demurrer  to  Ui» 
indictment  should  have  been  sustained. 


STATE  of  Minnesota 
Joseph  MROZINSKI  et  ak 


(. 


.Minn ) 


^Section  16,  chapter  184«  toLwm  1808*. 
prohibitinfif  the  ♦■^irtwg  of  fish  (with  cer- 
tain specified  exceptioos)  in  any  other  manner 
than  by  angliog:  for  ttaem  with  hook  and  line.  Is 

vaUd. 

(December  21, 18M.) 

AUE8TION8  certified  by  the  District  Court 
V{/  for  Dakota  County,  for  the  opinion  of  the 
Supreme  Court,  after  an  order  overruling  a 
demurrer  to  an  indictment  charging  defend- 
ant with  catching  fish  with  a  net,  contrary 
to  the  provisions  of  the  statute.  Order  qf- 
firmed. 

The  case  sufficiently  appears  in  the  opin- 
ion. 

Messrs.  McDonald  ft  BaniarcUwith  Mr^ 
M.  F.  Proppinift  for  appellant : 

To  justify  the  state  in  thus  interposing  it» 
authority  in  behalf  of  the  public,  it  must 
appear :  First,  that  the  interests  of  the  pab- 
lie  generally,  as  distinguished  from  those  of 
a  particular  class,  require  such  interference; 
second,  that  the  means  are  reasonably  neces- 
sary for  the  accomplishment  of  the  purpose, 
and  not  unduly  oppressive  upon  individuals. 
The  legislature  may  not,  under  the  guise  of 
protecting  public  interests,  arbitrarily  inter- 
fere with  private  business,  or  impose  ususual 
or  unnecessary  restrictions  upon  lawful  oc- 
cupations ;  in  other  words  its  determination 
as  to  what  is  a  proper  exercise  of  its  police 
powers  is  not  final  or  conclusive,  but  is  sub- 
ject to  the  supervision  of  the  courts. 

Lawton  v.  Steele,  152  U.  8.  133,  38  L.  ed. 
885 ;  Smith  v.  Maryland,  69  U.  8.  18  How. 
71,  15  L.  ed.  265 ;  StaU  y.  Leuis,  SO  L.  It 
A.  52,  184  Ind.  250. 

Mr.  H.  W.  Childs,  Atty-Gen.,  with  Mr. 
William  Ely  Bramhall*  for  respondent  r 

The  ownership  of  all  animals /ms  natura^ 
found  within  the  limits  of  this  state,  is  la 
the  state 

State  v.  Rodman  (Minn.)  July  25,  1894; 
Oentile  v.  StaU,  29  Ind.  415 ;  Organ  v.  State, 
56  Ark.  267 ;  Magner  v.  People,  97  111.  820 ; 
American  Exp.  Go,  v.  People,  9  L.  R.  A.  188, 
183  111.  649;  State  v.  Oeer,  18  L.  R.  A.  804^ 
8  Inters.  Com.  Rep.  732,  61  Conn.  144. 

*Headnote  by  Mjtcweuj,  J. 

KoTB.~-Tfae  above  decision  boldlncr  It  to  be  wlthla 
the  province  of  the  legislature  to  regulate  mode* 
of  fishing  is  In  harmony  with  the  prior  authorities* 
See,  Lawton  v.  Steele  (N.  7.)  7  L.  R.  A.  ISi  and  noC<; 
also  State  v.  Lewis  (Ind.)  20  L.  R.  A.  68. 

That  this  extends  even  to  private  premises, 
People  V.  Bridges  (UL)  IS  L.  E.  A  eSC 


See  also  33  L.  R.  A.  114. 
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The  people  in  their  sovereign  capacity 
therefore,  beio|i^  the  owners  of  the  flsh,  have 
a  right  to  say  whether  they  will  use  them  or 
not,  and  if  so  when,  where,  and  how  and  by 
what  means  they  shall  he  caught. 

The  rijcht  of  the  state  to  prohibit  the  net- 
ting of  fish  has  been  sustained. 

Lawtan  y.  Steele,  7  L.  R.  A.  134,  119  N. 
Y.  235 ;  Gould,  Waters,  2d  ed.  §  18»,  p.  868 ; 
Drew  V.  BiUiker,  66  Vt.  641 ;  Stats  v.  Snaver, 
42  N.  J.  L.  841 ;  Latoton  ▼.  Steele,  152  U.  S. 
188.  38  L.  ed.  385 ;  StaU  ▼.  Lewis,  20  L.  R. 
A.  52,  134  Ind.  250. 

As  the  people  in  passing  laws  of  this  char- 
acter are  dealing  with  property  which  he- 
longs  to  them  in  their  sovereign  capacity  and 
not  with  the  private  property  of  the  indi- 
Tidual,  it  is  held  that  the  reasonableness  of 
these  statutes  is  a  question  for  the  legislature 
to  pass  upon  and  not  the  courts. 

Lawton  Y.  Steele,  7  L.  R.  A.  134,  119  N. 
Y.  235 ;  Phdps  v.  Racey,  60  N.  Y.  14,  19 
Am.  Rep.  140 ;  Magner  v.  People,  97  111.  820 ; 
American  Ekcp,  Co,  ▼.  People,  9  L.  R.  A.  138, 
188  111.  649 ;  State  y.  N<yrtan,  45  Vt.  258 ; 
Drew  ▼.  BiUiker,  supra, 

Hitehelly  J,,  delivered  the  opinion  of  the 
court: 

The  trial  court  certified  several  questions 
for  the  opinion  of  this  court ;  but  as  counsel 
baye  argued  only  one  viz.,  the  constitution- 
ality of  section  15,  chapter  124,  Laws  1898, 
we  will  not  consider  the  others.  The  section 
reads  as  follows:  "No  person  at  any  time 
shall  catch,  take,  or  kill  auy  fish  In  any 
other  manner  than  by  angling  for  thorn  with 
a  hook  and  line  held  in  the  hand  or  attached 
to  a  rod  or  pole  (except  that  suckers  and 
buffalo  fish  may  be  taken  with  a  spear  dur- 
ing the  months  of  April  and  May)  or  have  in 
possession  or  under  control  any  fish  caught, 
tflJLen,  or  killed  by  any  other  manner  except 
that  a  net  may  be  used  for  catching  white 
fi^,  lake  trout,  and  sturgeon  in  international 
waters  and  minnows  for  bait  in  ponds,  lakes, 
and  rivers  not  inhabited  by  trout,  provided 
that  the  meshes  in  the  net  used  for  catching 
such  white  fish  and  lake  trout,  sturgeon, 
pike  and  pickerel  shall  not  be  less  than  tliree 
and  one  half  inches  in  size  of  mesh  when  the 
same  is  extended,  provided  that  lake  herring 
may  tw  taken  with  a  net  the  meshes  of  which 


are  at  least  two  and  one  half  inclies  when 
extended."  The  only  objection  urged  to  the 
provisions  of  this  section  is  that  tliey  are  un- 
reasonably restrictive.  The  1  ine  of  argument 
is  substantially  as  follows:  First.  The  limit 
of  the  police  power  of  the  state  in  the  prem- 
ises is  the  adoption  of  such  measures  as  are 
reasonably  necessary  to  prevent  the  extermi- 
nation or  undue  depletion  of  food  fishes. 
Second.  That  it  is  wholly  unnecessary  for 
any  such  purpose  to  prohibit  the  catch  ine 
of  fish,  at  least  of  certain  kinds  not  named 
in  the  act,  except  by  hook  and  line;  that 
there  are  other  ways  of  catching  fish  that  are 
no  more  calculated  to  exterminate  fish  than 
by  hook  and  line ;  that  there  are  some  kinds 
that  cannot  be  taken  at  all  by  hook  and  line ; 
and  that  an  adequate  supply  of  fish  for  food 
cannot  be  causrht  in  that  way.  Assuming, 
without  deciding,  that  the  police  power  or 
the  state  over  the  taking  or  killing  of  wild 
animals  (which  belongs  to  the  state  itself, 
in  its  sovereign  capacity)  is  subject  to  the 
limitation  contended  for,  still  we  could  not 
hold  the  provisions  of  this  law  invalid.  In 
enacting  any  police  regulation,  even  one  reg- 
ulating the  use  of  private  property  or  the 
conduct  of  a  lawful  private  business,  a  very 
large  discretion  is  reposed  in  the  legislature. 
Tlie  courts  will  never  set  up  their  judgment 
against  that  of  the  legislature,  and  hold  a 
police  law  invalid,  unless  it  is  clearly  so, 
as  having  no  reasonable  tendency  to  accom- 
plish the  desired  end.  The  legislature  had 
to  deal  with  the  time  and  manner  of  taking 
fish  as  a  practical  question.  It  is  a  matter 
of  common  kuowledgo  that  different  species 
of  fish,  good  and  bad,  those  that  take  the 
hook  readily,  and  those  that  do  not,  inhabit 
the  same  waters ;  that  the  two  usual  methods 
of  taking  fish  are  by  hook  and  line,  and  by 
nets  and  seines ;  and  that  the  latter  method 
usually  results  in  the  rapid  and  undue  deple- 
tion of  most  kinds  of  valuable  food  fishes. 
Hence,  if  the  legislature,  in  its  discretion, 
deems  it  expedient  to  prohibit  the  latter 
method,  no  court  can  say  that  they  had  not 
the  power  to  do  so.  Such  laws  are  very  com- 
mon, and,  so  far  as  we  know,  their  validity 
has  never  been  successfully  assailed.  If  ex- 
perience proves  that  this  act  is  unnecessarily 
restrictive,  the  remedy  is  with  the  legislature. 
Order  affirmed. 
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BOARD  OP  EDUCATION  OP  NEW  CON- 
CORD VILLAGE  SCHOOL  DISTRICT, 
Plff.  in  Err,, 

e. 
Jennie  BEST. 

(81  Ohio  8t.  — .) 

*1.  The  elaiwe  in  aeetioii  8088  of  the 
Berieed  Statntest  to  wit:  **  Upon  a  motion 

*Headnotes  by  the  Coubt. 


...  to  employ  a  .  • .  teacher  .  • .  the  clerk  of 
the  board  shall  call,  publicly,  the  roll  of  all  the 
members  composing  the  board,  and  enter  on  the 
record  required  to  be  kept,  the  names  of  those 
voting  aye,  and  the  names  of  those  \'oting  do,** 
—is  a  mandatory  provisiOD  and  must  be  strictly 
pursued. 

8*  Where  the  minute  book  eontainlnK 
a  record  of  the  proceedings  of  a  board 
of  edneation  shows  that  all  the  members 
of  the  board  were  present;  that  a  motion  to  pro- 


Non.~Tbe  mandatory  character  of  a  proyislon 
for  recordiDfr  the  yeas  and  nays,  as  a  requisite  of  a 
▼slid  rote  Is  a  qnestlon  of  much  interest  and  oom- 

27  h.  R.  A. 


paratively  few  preoedenti.  As  to  majority  and 
quorumjne  Lawrenoe  ▼.  IngersoU  (Tenn.)  •  L«  B. 
A.  806,  andjnoto;  Magenau  y.  Fremont  (Neb.)  9  L. 
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oeed  to  the  election  of  teachers  was  canied  by  a 
uDflnimouB  TOte;  and  that  an  applicant  for  the 
position  of  teacher  was  declared  elected  by  a 
unanimous  vole,  but  that  the  clerk  did  DOt  call 
the  roll  of  the  members,  and  the  names  of  those 
voting  aye  were  not  entered  upon  the  record, 
—the  requirement  of  the  statute  was  not  suffi- 
ciently compiled  with,  and  the  election  was  in- 
^Talid. 

(December  U,  1804.) 

ERROR  lo  the  Circuit  Court  for  MaBkinf^m 
County  to  review  a  Judgment  reversing  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  alleged  breach  of  contract 
to  employ  plai.tiff  as  teacher  in  defendant's 
school.    Mevened. 

Statement  by  Diekmant  Oh.  /..* 

The  defendant  in  error,  Jennie  Best,  filed 
her  amended  petition  in  the  court  of  common 
pleas  of  said  county,  against  the  board  of 
education  of  New  Concord  village  school  dis- 
trict, the  plaintiif  in  error  alleging  as  fol- 
lows : 

**  Plaintiif  says  that  some  time  prior  to  May 
17,  1887,  she  miade  a  proposal  by  written  ap- 
plication to  the  said  board  of  education  to 
teach  the  intermediate  or  primary  department 
of  the  school  of  said  district,  for  the  cus- 
tomary time  of  nine  months  and  at  the  cus- 
tomary salary  of  thirty  dollars  a  month,  said 
term  to  begin  on  or  about  the  5th  day  of  Sep- 
tember, 1887 ;  tliat  said  board  of  education  of 
the  said  17th  day  of  May,  1887,  accepted 
plaintiff's  proposal  and  entered  into  a  con- 
tract with  her  by  electing  her  as  teacher  of 
said  intermediate  department  of  said  school, 
and  giving  her  a  written  notice  of  said  elec- 
tion ;  that  plaintiff,  relying  on  said  contract, 
held  herself  in  readiness  from  the  receipt  of 
said  notice  until  the  school  opened  Septem- 
ber 5,  1887,  to  perform  her  part  of  said  con- 
tract, and  on  said  last-named  date  presented 
herself  at  the  school  house  of  said  district, 
having  a  teachers*  certificate  duly  issued  to 
her  by  the  board  of  school  examiners  of  said 
county,  as  provided  and  required  by  law, 
ready  and  willing  to  take  charge  of  said  de- 
partment according  to  said  contract ;  and  that 
the  said  board  of  education  then  and  there 
broke  said  contract  by  utterly  refusing  to  al- 
low plaintiff  further  to  perform  her  part  of 
said  contract,  and  without  cause  dismissed 
her  to  her  damage  in  the  sum  of  three  hundred 
dollars  ($800).  Wherefore  plaintiff  prays 
Judgment  against  the  defendant  for  saia  sum 
of  three  hundred  dollars,  with  interest  from 
said  5th  day  of  September,  1887. " 

To  this  petition  there  was  filed  an  answer 
In  which  five  defenses  were  set  up.  In  the 
first  defense,  as  amended,  the  defendant  said : 

**That  it  denies  each  and  every  allegation 
in  plaintiff's  amended  petition."  The  second 
and  third  defenses  were  struck  out  on  motion 
of  the  plaintiff.  To  the  fourth  defense  a 
general  demurrer  was  sustained. 

The  fifth  defense  reads  as  follows: 
''lyfth  Deferm: 


''That,  in  pursuance  of  the  provisions  of 
section  8985,  Revised  Statutes  of  Ohio,  this 
defendant,  the  board  of  education  of  the  New 
Concord  village  school  district,  adopted  for 
its  government  and  the  government  of  its 
employes,  a  set  of  rules  and  regulations, 
which  said  rules  and  regulations  were  known 
to  the  plaintiff.  Section  1  of  article  8  of 
said  rules  and  regulations  reads  as  follows  e 

"  'The  teachers  shall  be  elected  by  the  board 
of  education  annually,  and  shall  hold  their 
position  for  one  year  unless  sooner  removed 
by  the  board.  The  nominations  for  teachers 
shall  be  made  at  the  June  regular  meeting 
and  not  be  acted  on  for  two  weeks. ' 

''Said  rules  and  regulations  including  said 
section,  were  in  full  force  at  the  time  named 
in  the  plaintiff's  amended  petition.  May  17, 
1887.  At  the  meeting  of  the  board  May  17, 
1887,  no  action  was  taken  suspending  any 
of  the  rules  governing  the  boara. 

Od  the  27th  of  May,  at  a  legal  meeting  of 
the  board,  action  was  taken  declaring  tlie 
proceedings  of  May  17  illegal ;  said  action 
on  the  27ui  was  taken  before  the  adoption  of 
the  minutes  of  the  meeting  of  May  17 ;  said 
plaintiff  was  duly  notified  of  the  action  of 
the  board  at  the  meeting  of  May  27. 

At  the  regular  June  meeting  of  the  board, 
nominations  for  teachers  were  made  and  the 
plaintiff's  application,  at  her  request,  was 
considered  among  others,  as  teacher  for  the 
intermediate  department  of  the  schools.  Two 
weeks  later  at  the  July  meeting  the  plain- 
tiff's application  was  rejected." 

To  this  fifth  defense  there  was  a  general 
demurrer,  which  was  overruled,  upon  the 
overruling  of  which  the  plaintiff  for  a  fliat 
reply  thereto  alleged : 

^  That  it  is  not  true  and  she  denies  that  she 
had  any  knowledge  whatever  of  any  'rules 
and  regulations'  that  defendant  had  'adopted 
for  its  government  and  the  government  of  its 
employes, '  or  of  any  other  rules  whatever 
which  said  defendant  had  at  the  time  she 
made  her  contract  with  it.  Denies  that  said 
defendant  ever  had  any  such  rules  and  regn- 
lations  as  those  stated  in  defendant's  answer,, 
or  were  in  force  at  the  time  named  in  her 
amended  petition.  May  17,  1887.  Denies  that 
DO  action  was  taken  by  said  defendant  at  its 
meeting  May  17,  1887,  bv  which  any  of  its 
rules  were  suspended  if  it  ever  had  any 
rules. " 

The  defendant  moved  the  court  to  strike 
from  the  plaintiff's  said  first  reply  the  fol- 
lowing words,  to  wit : 

"That  it  is  not  true  and  she  denies  that  she 
had  any  knowledge  whatever  of  any  rules 
and  regulations,  mat  defendant  had  adopted 
for  its  government  and  the  government  ot  its 
employes,  or  of  any  other  rules  whatever 
which  said  defendant  had  at  the  time  she 
made  her  contract  with  it. 

This  motion  was  sustained,  and  the  plain- 
tiff excepted. 

At  the  trial  the  minute  book  of  the  board 
identified  by  plaintiff's  witness  as  the  record 
of  the  proceeaings  of  tlie  board,  showed  that, 
on  May  10,  1887,  the  board  met,  and  without 


B.  A.  780:  Atkins  v.  Phillips  (Fla.>  10  L.  B.  A.  168; 
State  V.  Yanosdal  (Tnd.)  15  L.  R.  A.  832. 
As  to  easting  yote,  see  note  to  Lawrence  v.  Phfl- 
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any  saBpension  of  the  rules,  balloted  flye 
times  for  an  intermediate  teacher  withoat  re- 
sult. Then,  without  any  suspension  of  rules, 
it  adopted  a  motion  that :  **  We  adjourn  to 
meet  Tuesday,  May  17,  for  the  purpose  of 
electing  teachers  for  intermediate  and  pri- 
mary departments." 

Said  record  of  proceedings  also  showed 
that,  on  May  17,  1887,  the  board,  without  any 
suspension  of  the  rules,  adopted  a  motion  to 
proceed  to  elect  teachers  for  the  intermediate 
and  primary  departments;  that  said  motion 
was  carried  by  unanimous  vote  and  that  Miss 
Jennie  Best  was  declared  elected  by  unani- 
mous YOte,  for  the  intermediate  department. 

On  May  18,  1887,  the  clerk  sent  to  her  a 
notice  of  her  election,  which  she  received. 
She  made  no  reply  to  the  notice,  and  sent 
DO  acceptance  to  any  member  of  the  board. 

On  May  27, 1887,  at  a  legal  meeting  of  the 
board,  before  approving  the  minutes  of  May 
17,  action  was  duly  taken  declaring  the  elec- 
tion proceedings  of  that  day  illegal.  The 
derk  was  ordered  to  mail  to  Miss  Best  a 
notica  that  her  election  had  been  declared  il- 
legal, and  on  May  28,  he  duly  mailed  to  her 
■aid  notice. 

At  the  regular  Ju&e  meetine  nominations 
for  teachers  were  made,  and  Miss  Best's  ap- 
plication, at  her  request  was  considered 
among  others  as  teachers  for  the  intermediate 
department.  Two  ^eeks  later,  at  the  July 
meeting,  her  application  was  rejected  and 
another  teacher  duly  elected. 

None  of  the  evidence  introduced  at  the  trial 
discloses  that  at  the  meeting  of  May  17,  1887, 
the  clerk  of  the  board  called  publicly  the 
roll  of  all  the  members  comprising  the  lioard, 
and  entered  on  the  record  required  to  be  kept 
the  names  of  those  voting  ''aye,"  and  the 
names  of  those  voting  ''no,"  on  the  question 
of  tlw  election  of  the  defendant  in  error. 

Tlie  evidence  for  the  plaintiff  having  been 
heard,  the  defendant  moved  the  court  to  ar- 
rest the  testimony  from  the  jury,  and  for 
judgment,  which  motion  was  sustained,  and 
the  jury  was  discharged  from  the  further  con- 
sideration of  the  case. 

The  circuit  court  reversed  the  judgment 
of  the  court  of  common  pleas  for  error : 

In  overruling  the  demurrer  to  the  fifth  de- 
fense; in  striking  out  the  plaintiff's  denial 
that  she  had  any  knowledge  of  the  rules  and 
regulations  of  the  board  of  education ;  and  in 
taking  tlie  case  from  the  Jury. 

To  reverse  tbe  judgment  of  the  circuit 
court,  tiiis  proceeding  in  error  is  instituted. 


•Menert,  M.  M*  Oran^r  and  W.  J*  Mas- 

aeir,  for  plaintiff  in  error: 
The  proceedings  of  May  17  were  illegal. 

(1)  For  disregard  of  the  rules  of  the  board. 
BUiom  V.  Xitnia,  82  Ohio  St.  482;  Sutherland, 

Stat.  Constr.  455,  and  cases  cited. 

(2)  For  disregard  of  the  statutory  mode  of 
election. 

Oiauque's,  Bev.  Stat.  §  8082. 

This  section  is  mandatory. 

CampbeU  v.  Cineinnali,  49  Ohio  St.  488; 
dark  V.  Crane,  6  Mich.  151,  71  Am.  Dec.  776; 
SUekeri  v.  East  Saginaw,  22  Mich.  104;  Ang- 
ler v.  Jacobp,  14  IIL  297,  58  Am.  Dea  571; 
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Schuyler  County  Suprs.  v.  People,  26  111.  181. 
See  also  McCormiek  v.  Bay  City.  23  Mich.  457; 
Defphi  V.  EmnB,  36  Ind.  90,  10  Am.  Rep.  12; 
Cutler  V.  RusseUvilU,  40  Ark.  105;  Olin  v. 
Meyers,  55  Iowa,  209;  Traeey  v.  People,  6  Colo. 
151;  Rich  V.  Chicago,  59  III.  286;  Indianola  v. 
Jones,  29  Iowa,  282. 

The  mode  of  election  prescribed  by  section 
8982  was  exclusive. 

Dill.  Mun.  Corp.  465;  State  v.  TVeasurer 
of  Liberty  2Vp.,  Velauare  County,  22  Ohio 
St.  144. 

Messrs,  J.  A,  Troette  and  S.  A,  Dick* 
son,  for  defendant  in  error: 

Plaintiff  below  was  elected  unanimously  by 
a  vita  toee  vote,  taken  in  the  usual  waj,  which 
is  by  a  call  for  all  those  who  are  in  favor  to 
say  '*  aye;"  those  opposed  to  say  •'  no."  This 
is  certainly  a  substantial  compliance  with  the 
statute. 

Section  8982.  Rev.  Stat.,  is  directory  only, 
and  a  substantial  compliance  is  all  that  is  nec- 
essary: 

(a)  If  no  legal  sanction  is  provided  by  which 
a  compliance  can  be  enforced,  they  (provisions 
of  statutes)  are  plainly  directory. 

Sedgw.  Stat  Constr.  p.  817. 

(b)  An  affirmative  command,  unless  ao- 
companied  by  negative  words,  is  directory. 

Sedgw.  Stat.  Constr.  pp.  819-824;  Dpington 
V.  Oviatt,  24  Ohio  St  241. 

(c)  When  the  provision  of  a  statute  is  the 
essence  of  the  thing  to  be  done,  it  is  mandatory; 
otherwise  when  it  relates  to  form  and  manner. 

Datis  V.  Smith,  68  N.  H.  17;  Endllch,  In- 
terpretation of  Statutes,  g  486,  and  cases  cited. 

(d)  When  nullification  of  proceedings  had 
in  disregard  of  certain  forms  prescribed  by 
statute  would  work  injustice  to  innocent  per- 
sons, or  ad  vantflj^  to  those  guilty  of  the  neglect, 
without  promotmg  the  real  aim  and  object  of 
the  enactment,  the  statute  will  be  held  direc- 
tory. 

£ndlicb.  Interpretation  of  Statutes,  ^  433. 

(e)  Statutory  requirements  iotended  for  the 
guide  of  officers  in  the  con<iuct  of  business  de- 
volved upOD  them  and  designed  to  secure  order, 
system,  and  dispatch  in  proceedings,  and  by  a 
disregard  of  which  tbe  rights  of  parties  inter- 
ested cannot  be  iojuriotisly  affected,  are  not 
usually  regarded  as  mandatory  unless  accom- 
panied by  negative  words. 

FYeneh  v.  Edwards,  80  (J.  8. 13  Wall.  506, 20 
L.  ed.  702. 

Where  a  statute  is  directory,  a  departure 
from  the  strict  observance  of  it  does  not  invali- 
date a  contract,  where  it  appears  that  no  fraud 
has  been  practiced  and  no  substantial  right 
violated. 

AthehS  County  Comrs,  T.  Paltimore  Short 
Line  R,  Co,  37  Ohio  St  205;  Se/tool  JHst.  No, 
B,  Orford  Twp.,  Butler  Couniy  v.  Dilman,  22 
Ohio  St.  194;  DuJce  v.  StaU,  20  Ohio  St.  225; 
Fry  V.  Booth,  19  Ohio  St.  25;  Lehman  y,  Mo- 
Bride,  15  Ohio  St.  573;  Blanchard  v.  BtsseU, 
11  Ohio  St  96:  Pirn  v.  Nichoiwn.  0  Ohio  St 
176;  Miller  v.  State,  3  Ohio  St.  475;  Ilubble  v. 
Reniek,  1  Ohio  St  175. 

The  general  principle  of  estoppel  applies  to 
this  case. 

See  2  Parsons,  Cont.  7th  ed.  p.  935,  aud  cases 
cited;  Beardifley  v.  Foot,  14  Ohio  St.  414,  84 
Am.   Dec  405;   Dixon  v.   Sub-Dist.  No,  5, 
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Liberty  Twp.,  Ross  County,  Ofiio,  8  Ohio  0.  C. 
Rep.  617. 

DiekmaA,  Oh,  J,,  delivered  the  opinion 
of  the  court : 

As  shown  by  the  record,  the  defendant  in 
error.  Miss  Jennie  Best,  some  time  prior  to 
May  17,  1887,  made  a  proposal  by  written 
application  to  the  plaintiff  in  error,  the  board 
of  education  of  New  Concord  village  school 
district,  to  teach  the  intermediate  or  primary 
department  of  the  school  of  that  district.  At 
the  regular  June  meeting  of  the  board  she 
was  nominated  for  teacher,  and  lier  applica- 
tion, at  her  request,  was  considered  among 
others,  for  appointment  as  a  teacher  in  the 
intermediate  department.  At  the  meeting  of 
the  board,  two  weelcs  later,  in  July,  1887,  her 
applicsftion  was  rejected,  and  another  teacher 
duly  elected.  Notwithstanding  the  rejection 
of  ber  application,  she  presented  herself  at 
the  school -house  on  the  5th  day  of  September, 
1887,  when  the  scholastic  year  began,   pre- 

f^ared  to  take  charge  of  the  school  and  teach 
t,  but  was  not  permitted  to  do  so. 

It  is  contended  in  behalf  of  the  defendant 
in  error,  that  though  not  elected  a  teacher  at 
the  regular  June  meeting,  she  was  duly  and 
legally  elected  at  the  meeting  of  May  17, 
1887,  whereby  a  right  of  action  accrued  to 
her  against  the  board  when  she  was  refused 
charge  of  the  school. 

Among  the  provisions  applying  to  boards 
of  education,  it  is  provided  by  section  8985 
of  the  Revised  Statutes :  "  The  board  of  each 
district  shall  make  such  rules  and  regulations 
as  it  may  deem  expedient  and  necessary  for 
its  government,  and  the  government  of  its 
appointees  and  pupils.  **  In  pursuance  of  this 
section  of  the  statutes,  the  board  adopted  a 
set  of  rules  and  regulations,  among  which, 
section  1  of  article  8  reads  as  follows :  **  The 
teachers  shall  be  elected  by  the  board  of 
education  annually,    and   shall   hold  their 

Position  for  one  vear,  unless  sooner  removed 
y  the  board,  'fhe  nominations  for  teachers 
shall  be  made  at  the  June  regular  meeting, 
and  not  be  acted  on  for  two  weeks."  The 
wisdom  of  such  a  rule  is  obvious,  designed 
and  effective  as  it  is  to  give  an  opportunity 
to  become  acquainted  with  the  qualifications 
and  fitness  of  the  applicant.  The  board  met 
on  May  10,  1887,  and  without  any  suspension 
of  rules,  balloted  without  result  for  an  in- 
termediate teacher,  and  adjourned  to  May  17, 
for  the  purpose  of  electing  teachers  for  the 
intermediate  and  primary  departments.  On 
May  17,  1887,  without  any  suspension  of 
rules,  a  motion  to  proceed  to  an  election  was 
carried  by  unanimous  vote,  and  the  board 
then  proceeding  to  an  election.  Miss  Best  was 
declared  elected  by  unanimous  vote  for  the 
intermediate  department.  On  May  27,  1887, 
at  a  legat  meeting  of  the  board,  this  election 
was  declared  illegal. 

It  is  contended  in  behalf  of  the  plaintiff 
In  error,  that  the  election  was  illegal  for  non- 
compliance with  the  rules  of  the  board  and 
for  disregard  of  the  statutory  mode  of  election 
as  prescribed  by  section  8982  of  the  Kevised 
Statutes. 

It  is  urged,  however,  on  the  part  of  the 
defendant  in  error,   that  the  power  of  the 
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board  to  make  rules  and  regulations  carries 
with  it  the  power  to  suspend  a  rule ;  and  that 
when,  on  May  17,  the  motion  to  then  proceed 
to  elect  teachers  was  carried  by  unanimous 
vote,  it  worked  a  suspension  of  the  rule  that 
nominations  for  teachers  should  not  be  acted 
on  for  two  weeks. 

We  deem  it  unnecessary  to  consider 
whether  the  election  of  the  defendant  in  error 
was  void  by  reason  of  a  failure  to  comply 
with  the  rule  requiring  such  nominations  to 
be  made  at  the  regular  June  meeting,  and  not 
to  be  acted  on  for  two  weeks.  In  our  judg- 
ment, the  election  was  without  the  sanction 
of  law,  because  in  disregard  of  the  above- 
mentioned  section  8982.  That  section  con- 
tains the  following  provision :  **  Upon  a 
motion  to  adopt  a  resolution  authorizing  the 
purchase  or  sale  of  property,  either  real  or 
personal,  or  to  employ  a  superintendent, 
teacher,  janitor,  or  other  employe,  orio<*lect 
or  appoint  an  officer,  or  to  pay  any  debt  or 
claim,  or  to  adopt  any  text- book,  the  clerk 
of  the  board  shall  call,  publicly,  the  roll  of 
all  the  members  composing  the  board,  and 
enter  on  the  record  requir^  to  be  kept  the 
names  of  those  voting  *aye, '  and  the  names 
of  those  voting  'no.'"  ^ 

The  clerk  is* made  the  recording  officer  of 
the  board,  and  it  is  incumbent  upon  him  to 
call  the  roll  on  taking  a  vote.  The  statutory 
provision  that  he  shall  publicly  call  the  roll, 
and  enter  on  the  record  the  names  of  those 
voting  aye  and  the  names  of  those  voting  no, 
s  tantamount  to  a  provision,  that  the  vote 
glial  I  be  taken  by  yeas  and  nays  and  entered 
on  the  journal.  *  It  is  not  claimed,  nor  is  I 
a  fact,  tliat  at  the  election  of  the  defendant  in 
error  as  teacher,  the  clerk  of  the  board  called 
the  roll  and  entered  the  ayes  and  noes  as  re- 
quired by  the  statute. 

But,  it  is  urged  that  such  requirement  is 
not  mandatory  but  directory  merely.  Man- 
datory statutes  are  imperative,  and  must  be 
strictly  pursued,  otherwise  the  proceeding 
which  is  taken  ostensibly  by  virtue  thereof 
will  be  void.  Sutherland,  Stat.  Constr. 
g  454.  It  will  be  observed  that  a  motion  to 
employ  a  teacher  is  placed  on  the  same  foot- 
ing with  a  motion  to  adopt  a  resolution  for 
the  purchase  or  sale  of  real  or  personal  prop- 
erty, or  to  pay  any  debt  or  claim — matters  of 
such  interest  and  importance  as  involving  the 
expenditure  of  the  school  fund,  that  the 
statute  should  be  strictly  followed  when  a 
vote  is  to  be  taken  on  the  adoption  of  such  a 
motion. 

By  section  1694  of  the  Revised  Statutes, 
''ordinances  of  a  general  and  permanent  na- 
ture, shall  be  fully  and  distinctly  read  on 
three  different  days,  unless  three  fourths  of 
the  members  elected  dispense  with  the  rule ; 
and  the  vote  on  such  suspension  shall  be 
taken  by  yeas  and  nays  and  entered  on  the 
journal.''  In  Btoom  ▼.  Xenia,  82  Ohio  St. 
461,  it  was  held  that  the  section  is  imperative 
in  its  injunction  that  ordinances  shall  be  read 
on  three  different  days,  unless  the  rule  is 
dispensed  with  by  a  three-fourths  vote ;  and 
the  remaining  language  of  the  clause  is,  we 
conceive,  no  less  Tmperatiye  or  mandatory, 
that  the  vote  of  such  suspension  shall  be  taken 
by  yeas  and  nays,  and  entered  on  the  journal. 
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The  principles  announced  in  the  last  cited  | 
case  were  approved  in  Campbell  v.  Oineinnati, 
49  Ohio  Si.  463,  and  we  see  no  good  reason 
whytbe  most  important  duties  enjoined  upon 
boards  of  education  should  be  held  less  im- 
perative Uian  those  of  no  gteater  importance 
that  are  made  mandatory  upon  municipal 
<x>uncil.  The  authority  of  boards  of  educa- 
tion, like  that  of  municipal  councils,  is 
strictly  limited.'  They  both  have  only  such 
power  as  is  expressly  granted  or  clearly  im- 
plied, and  doubtful  claims  as  to  the  mode  of 
exercising  the  powers  vested  in  them  are 
resolved  against  them.  Clearly,  these  or- 
.ganizations  that  derive  their  existence  as 
bodies  politic  and  corporate  from  the  legis- 
lature, cannot  be  allowed  the  same  latitude 
in  the  observance  of  their  statutory  duties 
as  is  permitted  to  the  general  assembly.  Such 
subordinate  bodies  corporate  are  not  privi- 
]e>r^  to  treat  express  and  explicit  provisions 
of  the  statute  as  only  directory,  discretionary, 
because  there  are  provisions  in  the  constitu- 
tion that  are  held  directory  in  their  character 
for  the  reason    that  their  observance  by  the 

feneral  assembly  is  secured  by  their  sense  of 
uty  and  official  oaths,  and  not  by  any  super- 
visory power  of  the  courts. 

It  is  said,  however,  that  the  primary  object 
of  the  law  in  providinf  that  the  roll  of  mem- 
bers of  the  board  shall  be  called  publicly, 
and  the  names  of  those  voting  aye  or  no  re- 
<x)rded,  is  to  determine  whether  a  teacher  has 
been  elected  by  the  requisite  majority ;  and 
that  such  object  is  fully  sustained  when  such 
is  evidence  produced,  as  appears  in  the 
mi  Date  book  of  the  plaintiff  in  error,  which 
contains  the  record :  ^  Board  met ;  members 
all  present  Miss  Jennie  Best  was  declared 
elected  by  unanimous  vote  for  intermediate 
department. "  Where  there  is  a  viva  voce  vote, 
taken  in  the  usual  way,  which  is  by  a  call 
for  all  those  who  are  in  favor  to  say  aye,  and 
those  opposed  to  say  no,  without  entering  at 
large  on  the  minutes  the  names  of  those  vot- 
ing?, the  presiding  officer  judges  by  his  ear 
which  side  has  the  more  voices.  But,  if  Uie 
vote  of  a  quorum  is  in  favor  of  a  motion  or 
resolution  and  no  vote  is  cast  against  it,  the 
record  may  still  be,  that  it  was  acted  unan- 
imously, though  some  of  the  members  pres- 
ent in  fact  abstained  from  voting.  Steckert 
V.  Ea$i  Saginaw,  32  Mich.  104.  To  avoid  un- 
certainty, therefore,  in  determining  the  con- 
duct of  boards  of  education  in  transacting 
such  important  official  business  as  concerns 
the  purchase  or  sale  of  property,  the  payment 
of  debts  or  claims,  and  the  selection  of 
teachers  who  are  to  stand  somewhat  in  loco 
parentis  In  training  the  minds,  and  shaping 
the  moral  character  of  their  pupils,  the  |jen- 
en|l  a8.<iembly  has  carefully  guarded  against 
ambiguity  by  prescribing  a  method  of  voting 
which  should  not  be  departed  from,  and  in 
that  regard,  the  rule  estpremo  unitu,  should, 
we  think,  be  strictly  applied. 

SUekert  v.  Eoit  Saginaw,  supra,  was  a  bill 
to  restrain  the  collection  of  an  assessment  for 
paving  a  street.  The  first  ground  of  alleged 
invalidity  in  the  proceedings  was.  that  the 
several  votes  in  the  common  courcil  ordering 
the  improvement  made,  were  r.ot  taken  by 
ayes  and  noes  as  required  by  the  city  charter. 
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The  provision  of  the  charter  was:  ** When- 
ever required  by  two  members,  the  votes  of 
all  the  members  of  the  common  council,  in 
relation  to  any  act,  proceeding,  or  proposi- 
tion had  at  any  meeting,  shall  he  entered 
at  large  on  the  minutes."  The  record  of  the 
meeting  of  the  council  gives  the  names  of 
all  the  aldermen  present.  After  stating  the 
resolutions  ordering  the  improvement,  there 
was  this  minute,  ** adopted  unanimously  on 
call."  The  argument  was  that  the  record 
shows,  flrst,  the  names  of  the  several  alder- 
men who  were  present  when  the  action  was 
had ;  second,  that  the  roll  was  called  on  the 
vote ;  and  third,  that  each  of  them,  when  tbe 
roll  was  called,  voted  for  the  adoption  of  the 
resolutions.  This  being  so,  tbe  vote,  it  was 
contended,  was  in  effect  entered  at  lar^e  on 
the  minutes,  and  that  the  repetition  of  the 
names  of  the  aldermen  in  the  minutes  would 
have  been  only  an  idle  ceremony,  accomplish- 
ing no  useful  purpose. 

It  was  said  by  Cooley,  </.,  in  pronouncing 
the  opinion  of  the  court :  "  We  have  found 
ourselves  unable  to  take  the  same  view  of  this 
record  that  is  taken  by  the  counsel  for  defend- 
ants. There  can  he  no  doubt  that  the  provi- 
sion of  the  statute  which  requires  these  votes 
to  be  entered  at  lar^e  on  the  minutes,  was 
designed  to  accomplish  an  important  public 

f purpose,  and  that  it  cannot  be  regarded  as 
mmaterial,  nor  its  observance  be  dispensed 
with.  The  purpose,  among  other  things,  is 
to  make  the  members  of  the  common  council 
feel  the  responsibility  of  their  action  when 
these  important  measures  are  upon  their  pas- 
sage, ana  to  compel  each  member  to  bear  his 
share  in  the  responsibility,  by  a  record  of  his 
action  which  should  not  afterwards  be  open 
to  dispute."  See  also  SpangUr  v.  Jaeoby,  14 
111.  297,  58  Am.  Dec.  671.  The  same  views 
are  similarly  expressed  in  Judge  Cooley's 
treatise  on  Constitutional  Limitations,  as  fol- 
lows: **It  is  provided  in  the  constitutions 
of  some  of  the  states  that,  on  the  final  passage 
of  every  bill,  the  yeas  and  nays  shall  be  en- 
ter^ on  the  journal.  Such  a  provision  is 
designed  to  serve  an  important  purpose  in 
compelling  each  member  present  to  assume 
as  well  as  to  feel  his  due  share  of  responsi- 
bility in  legislation;  and  also  in  furnishing 
definite  and  conclusive  evidence  whether  the 
bill  has  been  passed  by  the  requisite  majority 
or  not."    6th  ed.  168. 

The  same  doctrine  is  unqualifiedly  ap- 
proved by  Judge  Dillon  in  his  work  on  Mu- 
nicipal Corporntions,  after  an  examination 
of  the  authorities  supporting  the  opposite 
view.     Sec.  291  (229). 

In  Bieh  v.  Chicago,  59  111.  286,  the  street 
improvement  was  not  asked  for  bv  the  peti- 
tion of  the  owners  of  a  majority  of  the  prop- 
erty to  be  assessed;  and,  in  such  case,  the 
city  charter  declares  that  the  improvement 
*^  shall  be  ordered  only  by  the  votes  of  at  least 
three  fourths  of  all  the  aldermen  present, 
such  vote  to  be  entered  by  ayes  and  noes  on 
the  record  of  the  common  council."  It  was 
objected  that  there  was  no  valid  ordinance 
command  in  AT  the  improvement,  or  the  assess- 
ment to  be  made.  The  court  says :  "  It  does 
not  appear,  from  the  record  introduced,  or 
otherwise,  that  this  improvement  was  ordered 
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by  the  votes  of  three  fourths  of  all  the  alder- 
men oresent.  and  it  appears,  affirmatively, 
that  the  vote  was  not  entered  by  ayes  and  noes 
on  the  record.  We  must,  therefore,  regard 
the  objection  as  well  taken. " 

In  Outler  ▼.  RusseUvilU,  40  Ark.  105,  it 
was  held  that  the  weight  of  authority  and 
the  better  ooinion  seems  to  be,  that  a  require- 
ment that  the  yeas  and  nays  shall  be  called 
and  recorded  on  the  passaire  by  a  municipal 
council  of  an  order  or  resofution  to  enter  into 
a  contract,  is  designed  to  accomplish  an  im- 
portant public  purpose ;  and  hence  cannot  be 
regarded  as  immaterial,  nor  its  observance 
dispensed  with.     To  the  same  effect  are  the 


decisions  in  Olin  v.  Meyer%,  55  Iowa,  289; 
Morrison  y.  Lawrence,  98  Mass.  219,  and  in 
numerous  other  cases  involving  the  same 
question. 

For  the  aforegoing  reasons,  the  election  of 
the  defendant  in  error  by  the  board  of  edu- 
cation of  the  New  Concord  Village  school 
district  was,  in  our  opinion,  illegal  and 
void.  And  being  so,  the  court  of  common 
pleas  did  not  err  in  taking  the  case  from  the 
jury,  and  rendering  judgment  for  the  defend- 
ant below — the  board  of  education. 

Thejudgment  of  the  circuit  court  should  there- 
fore be  reversed,  and  thai  cf  the  court  ef  com- 
mon pUas  affirmed. 
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Be  William  H.  CASWELL. 

( RL ) 

The  eterk  of  a  eonrfmay  reltase  to  ftip- 
nlsh  to  a  newspaper  a  oopy  of  the  pro- 
eeedin^  in  a  divorce  ease  for  publication.  In 


the  abflence  of  any  atatutory  provision  on  the 
subject 

(December  20,  IBOB.) 

APPLICATION  by  the  Clerk  of  the  Court 
in  Washington  County  for  advice  as  to  his 


KoTB.   BMlM,  to  inepeet  pii2)Uo  reoordii 
L  Abetraetars, 

n.  SuUs, 

III.  Record  making  or  copying, 

XV,  Account  books  of  puiiic  officers, 
tu  IngeneraL 
b.  7\)U  books, 
o.  Asto  boundaries  and  titles. 

Y,  Asto  title  to  office. 

VL  lAquor  records, 
yn.  Patent  records. 

h  Abstracters, 

In  regard  to  the  privlieffes  of  abetniot«r8  to  the 
use  of  records  for  speculative  purposes  In  matters 
not  relating  to  a  personal  interest  in  the  special 
record,  the  tendency  of  the  decisions  was  that 
such  abstracters  were  not  entitled  to  the  general 
use  of  the  oflSce,  desks,  and  books  for  the  purpose 
of  making  abstracts  to  be  used  in  the  future  in 
tbeir  business,  but  of  late  years  there  has  been 
legislation  strongly  in  their  favor,  which  has  been 
more  or  less  strictly  or  liberally  construed. 

So  under  statutory  or  charter  provisions  author- 
ising any  person  or  abstracter  to  have  inspection 
of  the  records  they  are  entitled  to  a  reasonable 
use  of  the  same,  and  under  such  provisions  it  is 
also  held  that  other  persons  though  not  abstract- 
ers are  entitled  to  the  same  privileges.  Stocknan 
V.  Brooks,  17  Ck>lo.  248;  State  v.  Baohac,  87  Minn. 
872;  People  v.  Beilly,  88  Hun,  429;  Hanson  v.  Blch- 
Btaedt,  00  Wis.  688;  Johnson  v.  Wakulla  County, 
S8  Fla.  720;  State  v.  Long,  87  W.  Va.  206;  Be  Cham- 
bers, 44  Fed.  Bep.  788w 

And  the  same  was  held  in  Burton  v.  Tnite,  7  L. 
B.  A.  73,  78  Mich.  868;  Burton  v.  Tuite,  7  L.  K  A. 
824, 80  Mich.  218;  Day  v.  Button,  90  Mich.  000;  Aitoh- 
eson  V.  Wayne  County  Treasurer,  00  Mich.  648. 

These  Michifran  oases  in  effect  overrule  Webber 
V.  Townley,  48  Mich.  634, 88  Am.  Bep.  218,  which 
required  the  abstracter  to  have  a  special  interest 
in  the  records  to  be  searched,  before  he  was  enti- 
tled to  the  privilege  of  inspection,  but  these  cases 
were  under  a  statute  which  was  particular  In 
granting  the  right  to  sabstractera. 

And  the  same  was  held  in  West  Jersey  Title  ft 
Guaranty  Co.  v.  Barber,  40  N.  J.  Bq.  474. 

This  case  and  Lnm  v.  McOarty,  fn/ra,  in  effect 
overruled  Flemmlng  v.  Clerk  of  Hudson  County,  80 
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N.  J.  L.  280,  which  held  that  every  person  had  ao- 
ceas  to  the  records  only  on  payment  of  a  fee  for 
the  privilege  of  search. 

And  a  note  or  fee  given  for  inspection  of  records 
to  which  the  public  were  entitled  is  without  con- 
sideration and  against  public  policy.  Parsons  v. 
Bandolph,  21  Mo.  App.  9SS;  Lum  v.  McOarty,  88  N, 
J.L.287. 

While  under  the  foregoing  statutory  provisioos 
and  decisions  a  reasonable  use  of  the  records  Is 
allowed,  six  hours  a  day  when  not  used  by  the 
oommfspioners  and  two  hours  on  such  days  fs  a 
reasonable  regulation.  Cpton  v.  Oatlin,  17  L.  B. 
A.  282. 17  Colo.  646. 

So  a  restriction  in  the  use  of  the  oflSoe  to  three 
employte  of  an  abstract  company  was  held  to  be  a 
reasonable  regulation.  People  v.  Bichards,  00  N. 
Y.02O. 

So  a  surveyor  has  no  right  to  deok  wem  in  the  re- 
corder^ OflSce  to  copy  all  the  fleid  notes  of  all  the 
surveys  in  the  county.  Phelan  v.  State,  76  Ala. 
40. 

And  in  Burton  v.  Beynolds  (Mich.)  Sept.  25,  188i» 
it  was  held  that  while  a  freneral  use  is  a  motter  of 
public  privilege,  the  claimant  must  take  his  turn 
with  the  public,  and  it  was  said  that  if  he  refused 
to  pay  for  special  privileges  for  which  others  pay, 
he  will  not  be  entitled  to  such  special  privileges  by 
mandamus. 

On  the  other  hand,  where  statutes  have  not  been 
particular  for  the  benefit  of  abstracters,  they  have 
been  refused  the  privilege  of  the  use  of  the  ofBoe, 
when  they  had  no  special  interest  in  the  record  at 
that  time.  Bean  v.  People,  7  Colo.  200;  Buck  v. 
Collins,  61  Ga.  801,  21  Am.  Bep.  286;  Bandolph  v. 
State,  82  Ala.  627, 60  Am.  Bep.  761;  Cormaok  v.  Wol- 
cott,  87  Kan.  891. 

But  they  are  entitled  to  use  the  same  if  they  have 
a  present  interest.  Boyian  v.  Warren,  80  Kan. 
801. 

Under  Md.  Code,  art  17, 9 1,  providing  that  every 
clerk  shaU  have  the  custody  and  carefully  keep  the 
books  and  papers  of  his  oflSce  and  give  copies  on 
payment  of  fee,— an  abstract  company  cannot 
compel  the  clerks  of  courts  to  furnish  copies  or  ab- 
stracts, and  to  make  searches  without  payment  of 
fees,  or  search  the  records  of  the  ofllloe  through  its 
own  employte,  although  the  charter  of  Ihe  oom- 


See  also  37  L.  R.  A.  222. 


180& 


St  Cabwblu 


83 


daCf  to  comply  wHh  tbe  noneBt  of  a  newspa- 
per reporter  to  f  Ornish  copies  of  proceed iogs 
io  a  diTorce  case  for  publication.  Btftual  to 
furnish  copy  adtimd. 

The  case  sufficiently  appeals  in  the  opinion. 

No  counsel  appeared  in  the  case. 


TI]]iii^i«0t»  i/.,  delivered  tba  opinion  of 
the  court: 

At  the  November  session  of  thfs  court  in 
Washington  county  the  petition  for  divorce 
of  Ewk  M,  Lee  v.  Thomoi  Z.  Lee  was  heard 
and  granted.    Shortly  thereafter,  as  repre- 


pany  provides  for  ezamlnatloD  of  title.  Belt  v. 
Priooe  Georvre*!  County  Abstract  Oo.  10  L.  R.  ▲. 
2U,78Md.28B. 

And  tbe  same  was  held  to  be  the  rule  in  reirard 
to  abstraoters  generally  in  llUnois  prior  to  the  lUl- 
BOlB  Acts  If  ay  81  and  June  IS,  1887.  Scrlbner  v. 
Cbate,  27 IIL  App.  88> 

And  in  LauirhUn  v.  Hawley,  9  Cola  174,  it  was 
laid  that  the  refusal  by  tbe  county  clerk  of  the  op- 
portuDlcy  to  examine  tbe  flies  sought  by  a  land 
purchaser,  who  was  affected  by  a  Judipnent  lien, 
was  a  personal  matter  between  him  and  the  clerk. 

A  foreign  oorporaUon  owning  land  was  refused 
the  priTilege  of  making  abstracts  of  tbe  whole 
ooDDty  where  the  charter  of  the  company  was  not 
■faown.  I>iamond  Match  Oo.  v.  Powers,  61  Hioli. 
US. 

And  in  Newton  v.  Fisher,  98  N.  C.  20.  an  ezami- 
natloo  was  refused  an  attorney  to  Inspect  all  chat- 
tel mortsages  of  a  certain  year  to  ascertain  the 
flnanciai  condition  of  all  the  debtors  of  his  cUents. 
There  appears  to  have  been  no  statute  involved  in 

this  case. 

n.  Stttts. 

In  regard  to  the  right  of  a  party  to  an  inspection 
of  tbe  documents,  records,  or  proceedings  inwbich 
he  is  iDterested.  in  an  action  pending,  the  general 
rule  Is  tliat  he  has  such  a  right  and  will  be  allowed 
the  privilege  of  Inspecting  such  records.  Wilson 
V.  Bogers,  2  Strange,  1242;  Welch  ▼.  Richards, 
Barnes  Notes,  468;  Daly  v.  Dlmocks.  68  Conn.  079. 

But  he  will  not  be  entitled  to  the  inspection  of 
records  where  no  satisfactory  reason  is  given.  Bex 
V.  Maidstone,  8  DowL  &  R.  884. 

And  Inspection  has  been  refused  of  documents 
in  possession  of  the  adverse  party,  which  would 
compel  such  party  to  criminate  hinoself.  Bex  y. 
Sheriff  of  Cbester,  1  Chltty,  479:  Fox  v.  Jones,  7 
Bam.  A  C.  7%2, 1  Mann.  AB.  670.  Bee  also  King  v. 
Backingham,  Bex  v.  Cornelius,  Bex  v.  Cadogan, 
and  May  v.  Owynne,  infrcu 

Persons  who  were  not  parties  in  interest  have 
been  refused  an  inspection  of  records  whore  plead- 
ings have  not  been  iiled  by  tbe  defendaut,  and  are 
still  ex  pcwte  records.  8ch  medding  v.  May,  86  Mich. 
1:  Cowley  v.  Pulsifer,  137  Mass.  892,  60  Am.  Bep. 
818. 

An  inspection  of  tbe  Justice's  flies  and  memor- 
anda was  refused  before  he  bad  made  up  his  rec- 
ord although  Vermont  Bev.  Lawa,  888,  provided 
that  the  justice  shall  keep  a  record,  and  his  "books** 
of  records  shall  be  at  all  times  subject  to  inspec- 
tion of  persons  interested.  Perkins  v.  Cummlngs, 
a6yt486w 

And  where  objection  was  sustained  to  tbe  use 
and  copy  of  a  stenographic  report  of  evidence  In  an- 
other trial,  becauM  the  party  using  tbe  same  had 
refused  to  allow  inspection.  It  was  error,  under 
Neb.  Comp.  Stat,  chap.  19,  H  47-49,  and  Neb.  Code, 
1 108.  which  provided  for  stenographic  reports,  and 
copies  and  evidenoe,  and  the  party  could  have  ob- 
tained a  oopy  of  the  same.  Spielman  v.  Fiynn,  19 
Neb.8CB. 

In  Nash  v.  Lathrop,  142  Mass.  89,  It  was  held  that 
any  person,  though  not  a  dtlaen.  had  a  right  to 
access  to  Uie  opinions  of  the  supreme  court  of  Mas- 
sachusetts. 

And  in  Be  McLean,  18  Bep.  818,  while  the  right  of 
the  public  to  inspect  the  records  of  a  federal  court 
made  on  an  application  of  a  newspaper  was  denied, 
yet  the  same  was  granted  **«r  orcMaJ* 

S7L.R.A. 


These  cases  fully  sustain  Ba  Cabwsix,  which 
holds  that  the  oommon*law  rule  to  the  effect  that 
a  person  must  have  some  interest  therein  to  main- 
tain or  defend  an  action  in  order  to  have  an  in- 
spection of  documents  of  records  to  he  used  aa 
evidenoe.  In  so  tar  as  it  is  applicable,  is  in  force  in 
Bhode  Island  and  Justlfles  refusing  access  by  a 
newspaper  reporter  to  the  records  in  divoroe  pro- 
ceedingB,to  be  used  by  him  for  sensational  purposes. 

IIL  ReeordmaMna  or  eopiglmg. 
It  is  generally  held  that  superior  ofBcers  may 
have  access  to  records  by  their  employes  for  the 
purpose  of  transcribing  the  same  or  indexing 
them.  Silver  v.  People,  46  III.  226;  State  v.  Mead- 
ows, 1  Ban.  90;  Hawes  v.  White,  88  Me.  806. 

But  1  N.  Y.  Bev.  Stat,  888,  providing  that  the 
board  of  supervisors  may  make  such  orders  ooo- 
ceming  the  property  of  the  county  as  they  deem 
expedient,  and  the  Act  of  1868  giving  tbe  board, 
subject  to  the  legal  rights  of  the  officers  using  tbe 
same,  the  general  charge  of  tbe  books  and  recorda 
of  tbe  county  with  a  provision  for  ha\ing  oopiea 
made  by  the  officer  having  custody  and  control  of 
the  records  when  a  Judge  certlfles  that  it  is  necee^ 
sary,  do  not  authorise  them  to  have  new  volumea 
of  indices  made,  by  some  persons  independent  of 
the  county  clerk  and  not  authorised  by  law  to 
make  them,  and  in  a  manner  not  provided  for  by 
law.   People  V.Nash,  8  Hun,  636. 

rv.  ^eeoiMit  hoolGi  0/ public  o.^lcsr«. 
a.  InQenerdL 

Where  the  oialmant  has  a  personal  Interest  in  the 
matter  of  the  officer*«  accounts  or  there  is  a  oontro- 
veray  in  dealings  between  tbe  officer  and  the  appli- 
cant, an  inspection  of  tbe  books  In  the  custody  of 
the  officer  is  generally  aUowed.  Moody  v.  Tburs- 
ton,  1  Strange,  804 ;  Brewer  v.  Watson,  86  Ala.  88 ; 
Brewer  v.  Watson,  61  Ala.  810;  Keokuk  v.  Merri- 
man,  44  Iowa,  482;  Brewer  v.  Watson,  71  Ala.  299, 
46  Am.  Bep.  8181 

Generally  a  tax-payer  is  entitled  to  access  to  the 
public  books  ss  far  as  concerns  himself.  London 
V.  Swlnland,  1  Barnard.  K.  B.  486;  Newell  v.  Simp- 
kin,  8  Biog.  686, 4  Moore  ^V,  M\  Anonymooa,  2 
Chltty,  296. 

Tax-payers  have  been  acoorded  the  privilege  of 
inspecting  records  of  public  officers  relating  to  the 
street  department  and  books  of  health  depart- 
ment, and  books  of  overseers  of  tbe  poor.  People 
V.  Cornell,  47  Barb.  829;  Neville  v.  New  York  Board 
of  Health,  29  Abb.  N.  C.  68;  Bexv.  Ciaphani,  1  Wlls. 
806. 

But  where  no  benefloial  Interest  is  shown  by  the 
applicant  an  inspection  of  tbe  account  books  of 
public  officers  has  been  refused.  Colnon  v.  Orr,  71 
ObL48:  ffx parts  Brlggs,  1  el  &B1. 881,28  L.  J.  Q. 
B.  272;  Bex  V.  Clear,  7  DowL  &  B.  888, 4  Bam.  & C. 


In  Bex  V.  Great  Farlngdon,  9  Bam.  ft  OL  641,  an 
inspection  of  tbe  accounts  of  tbe  parish  money 
kept  by  the  guardian  of  the  poor  under  22  George 
m.,  chap.  83,  was  allowed  to  a  rated  parishioner. 

And  in  King  v.  Leicester,  4  Bam.  ft  C.  801,  a 
county  rate- payer  was  allowed  inspection  of  tbe 
rates  msde  by  Justice  and  expenditure  and  order 
of  sessions  required  to  be  kept  by  66  George  m., 
cbap.  6L 

But  these  latter  cases  may  be  considered  as  over- 
ruled in  King  v.  Staffordshire  Justices,  8  Ad.  ft  EL 
84,  1  Nev.  ft  P.  260,  which  held  that  where  the 
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sented  by  William  H.  Caswell,  clerk  of  the 
court  in  that  county,  a  reporter  for  a  Woon- 
Bocket  newspaper  requested  him  to  furnish  a 
copy  of  all  the  proceedings  in  said  case,  '^for 
publication  or  otherwise;"  and  he  now  asks 
the  advice  of  the  court  as  to  his  duty  in  the 
premises.  At  common  law,  every  person  is 
entitled  to  the  inspection,  either  personally 
or  by  his  agent,  of  public  records  (this  term 
including  legislative,  executive  and  judicial 
records,  etc.),  provided  he  has  an  interest 
therein  which  is  such  as  would  enable  him 
to  maintain  or  defend  an  action  for  which 
the  document  or  record  sought  can  furnish 
evidence  or  necessary  information.  It  is  not 
essential,  however,  ''that  the  interest  be  pri- 


vate, capable  of  sustaining  a  suit  or  defense 
on  his  own  personal  behalf,  but  it  will  bo 
sufficient  that  he  act  in  such  suit  a8  the  rep- 
resentative of  the  common  or  public  right.* 
20  Am.  &£ng.  Encyclop.  Law,  pp.  522,  528, 
and  cases  cited.  By  statutes  of  the  United 
States  (see  Act  of  August  12,  1848,-9  U. 
S.  Stat  at  L.  chap.  166,  p.  292),  and  also 
of  several  of  the  states,  the  necessity  of  in- 
terest has  been  done  away  with,  and  anv  per- 
son may  examine  public  records,  and  take 
memoranda  therefrom.  220  Chambers^  44  Fed. 
Rep.  786;  State  v.  Raehac,  87  Minn.  373; 
Ilanion  v.  Eic/tstaedt,  69  Wis.  538 ;  Lum  v. 
McGarty,  89  N.  J.  L.  287;  Newton  v.  FUher, 
98  N.  0.  20.    As  there  is  no  statute  in  this 


publication  bad  been  made  under  12  Geo.  II..  obap. 
61,  of  the  accounts  of  treasurer  and  constable  a 
rate-payer  had  no  riffht  of  inspeotion,  and  this  was 
on  tbe  ground  that  the  action  In  the  court  in  re- 
irard  to  the  transaction  was  open  to  the  pubhcand 
tbe  accounts  publicly  considered  and  the  applicant 
had  no  interest  in  past  accounts. 

And  in  86  Geo.  III.,  chap.  78,  provMlnir  for  entry 
of  poor  rates  in  vestry  books,  and  1&  2  Wm.  IV., 
cbap.  80,  requirinir  account  books  for  parochial 
purpoftes  to  t)e  open  for  inspection,  the  books 
under  tbe  first  act  were  not  included  in  the  second 
act  and  an  inspection  of  the  former  was  refused 
to  the  tax-payer.  Klnff  v.  St.  Mary-Le-Bone,  6 
Ad.  &  El.  268. 

In  Browne  v.  Cummlnflr,  10  Bam.  ft  C  70, 6 Mann. 
k  R.  IIB.  it  was  said,  quotinflr  from  the  preface  of 
Coke :  ^*The  records  of  the  king^s  court,  they  con- 
tain secret  and  hidden  treasures  and  are  faithfuUy 
and  well  kept,  as  they  well  deserve.  In  tbe  king*s 
treasury,  and  yet  not  so  kept  but  that  any  subject 
may  for  his  necessary  use  and  benefit  have  access 
thereunto,  which  was  the  ancient  law  of  England 
toy  Act  of  Parliament,  46  E.  III.  A.  eta** 

In  O'Hara  v.  King,  62  111.  808,  it  was  held  that  a 
person  conducting  himself  properly  entering  a 
public  office  from  mottvr8  of  curiosity  during 
business  hours  who  is  foicibly  ejected  may  re- 
cover damages.  In  this  cade,  he  said  be  was  there 
to  whUe  away  his  time. 

h,  TMhookL 

Every  person  has  not  the  privilege  of  inspecting 
the  toll  books  under  24  Geo.  n.,  cbap.  28.  providing 
that  all  persons  shaU  be  at  liberty  to  inspect  books 
as  1  Geo.  IV.,  chap.  100,  providing  that  inspection 
shall  be  '*to  trustees**  or  any  *' creditor  in  tolls** 
limits  the  first  act  Bex  v.  Northleaoh  &  Witney 
Roads  Trustees,  6  Bam.  k  Ad.  978. 

And  a  stranger  is  not  entitled  to  inspeotion  al- 
though he  is  a  defendant  in  an  action  by  the  oor- 
poration  for  tolls.    Southampton  v.  Graves,  8  T. 

And  Inspeotion  was  refused  where  issue  had  not 
been  Joined  in  a  suit  for  trespass  in  distress  for 
toll:  in  this  case  no  previous  demand  was  shown. 
Hodges  V.  Atkins,  8  Wils.  896, 2  W.  Bl.  877. 

And  where  the  cognty  had  been  indicted  for  not 
repairing  a  bridge,  inspection  of  the  parish  books 
was  refused  on  the  ground  that  it  would  compel 
the  parish  to  furnish  evidence  that  would  crim- 
inate Itself.  King  V.  Buckingham,  8  Bam.  k  C.  876, 
2  Mann,  k  B.  412.  See  Bex  v.  Bheriif  of  Chester.  1 
Chitty,  47V;  Rex  v.  Cadogan,  Hay  v.  Gwynne,  and 
Rex  V.  Oomelius,  infra, 

a  At  to  hQundarieB  and  tttlsi. 

A  rate-payer  was  refused  imnsection  of  the  parish 
books  in  order  to  prove  that  his  premises  were  not 
in  the  parish,  as  he  was  not  entitled  to  an  inspeo- 
37  L.  K  A. 


tlon  If  he  was  not  in  the  parish.  Burrell  v.  Nichol- 
son, 8  Barn.  &  Ad.  649. 

And  a  parlsboner  could  not  have  inspection  of 
the  parish  books  touching  the  ratability  of  certain 
property  in  order  to  use  the  information  to  sup- 
port his  claim  to  an  estate.  Rex  v.  Smallpieoe,  2 
Chitty,  288. 

An  inspeotion  of  the  parish  book  was  denied  tai 
an  action  of  ejectment  by  the  proprietor  against 
the  church  wardens  as  the  parish  will  not  be  com- 
pelled to  discover  their  titles  by  showing  a  book 
kept  only  for  thehr  own  ose.  Cox  v.  Copping,  1 
Ld.  Raym.  887. 

But  where  the  question  was  whether  park  lands 
were  within  a  corporation,  and  inspection  of  the 
books  of  t  he  session  of  the  corporation  was  claimed. 
It  was  said  that  every  person  has  a  right  to  see  pub- 
lic books.  Herbert  v.  Ashburner,  1  Wils.  297.  See 
also  Warriner  v.  Giles,  infra. 

It  is  generally  held  that  in  order  to  establish  a 
right  a  freeholder  is  entitled  to  inspection  of  contt 
rolls  of  the  manor.  Addington  v.  Clode,  2  W.  BL 
1080;  Hobson  v.  Parker,  Bames  Notes,  247;  Rogers 
V.  Jones,  6  Dowl.  k  R.  484. 

The  same  was  held  in  regard  to  a  oopy-holder^ 
Folkard  v.  Hemet,  2  W.  Bl.  1061;  Rex  v.  Lucas.  10 
East,  236;  Rex  v.  Tower,  4  Maule  k  S.  162;  Slade  v. 
Walter,  Pasch.  6  Ann.  B.  R.,  10  V\n.  Abr.  title,  VM- 
dence,  F.  b.  p.  146. 

And  in  Atty-Gen.  v.  Coventry,  Bunb.  280;  BBx 
parU  Brlggs,  1  El.  &  El.  881,  28  L.  J.  Q.  a  272; 
Groeovelt  v.  Burrell,  i  Ld.  Raym.  268, 1  Salk.  200,— 
the  same  was  said  to  be  the  rule,  but  was  not  neo* 
ossarily  passed  on  in  these  cases. 

An  inspection  of  the  court  rolls  by  a  tenant  of 
the  manor  was  granted.  Bex  v.  Shelley,  8  T.  R.  lH. 

Where  in  an  action  of  ejectment  by  a  lessee  of 
the  public  market  where  the  boundary  was  in 
question  an  inspection  of  the  public  market  books 
was  allowed.  Warriner  v.  Giles,  2  Strange,  964. 
See  also  subhead  ^*  Boundary.^^ 

In  Rex  V.  Merchant  Tailors*  Co.,  2  Bam.  k  Ad.  lift. 
It  was  held  that  tbe  tenant  had  no  right  to  Inspect 
all  the  rolls. 

And  it  was  held  that  a  freehold  tenant  of  a 
manor  has  no  right  to  inspect  the  court  rolls  unless 
there  is  a  cause  involving  his  oaae  pending.  Bex 
v.Allgood,7T.a746. 

Where  the  claimant  failed  to  show  that  he  was  a 
tenant  and  had  made  a  prior  demand,  an  inspection 
of  the  court  rolls  was  refused.  Roe  v.  Aylmaer, 
Barnes  Notes,  286. 

In  an  action  by  a  bishop  against  the  Duke  of 
Bridgewater  and  several  tenants  for  tithes,  the 
plaintilf  was  denied  an  Inspection  of  the  court  rolls 
of  the  manor  to  see  what  proportion  they  paid  of 
the  modus  insisted  upon.  Bishop  of  Hereford  v* 
Bridgewater,  Bunb.  200. 

And  in  Smith  t.  Davles,  1  Wils.  104,  in  an  ejectment 
where  the  defendant  claimed  a  freehold,  he  was 
refused  an  inspection  of  the  oourt  roUs  In  the  poa- 
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state,  however,  regulatlDg  this  matter,  the 
common- law  rule  above  stated,  in  so  far  as 
it  is  applicable  here,  is  doubtless  in  force. 
Whether  or  not  we  should  be  willing  to  go 
to  the  full  extent  thereof,  we  are  not  now 
called  upon  to  decide.  But  it  is  clearly 
within  the  rale  to  hold  that  no  one  has  a 
right  to  examine  or  obtain  copies  of  public 
records  from  mere  curiosity,  or  for  the  pur- 

Cof  creating  public  scandal.  To  publish 
dcast  the  painful,  and  sometimes  dis* 
rusting,  details  of  a  divorce  case,  not  only 
fails  to  serve  any  useful  purpose  in  the  com- 
munity, but,  on  the  other  hand,  directly 
tends  to  the  demoralization  and  corruption 
thereof,  by  catering  to  a  morbid  craving  for 


that  which  is  sensational  and  Impure.  The 
iudicial  records  of  the  state  should  always 
oe  accessible  to  the  people  for  all  proper 
purposes,  under  reasonable  restrictions  as  to 
the  time  and  mode  of  examining  the  same ; 
but  thev  should  not  be  used  to  gratify  pri- 
vate spite  or  promote  public  scandal.  And, 
in  the  absence  of  any  statute  regulating  this 
matter,  there  can  be  no  doubt  as  to  the  power 
of  the  court  to  prevent  such  improper  use  of 
its  records. 

We  advim  the  eUrk  that  he  ehauld  not  furnish 
a  copy  of  the  ease  referred  to  far  the  purpose 
named. 

All  the  Judges  concur  in  this  opinion. 


meion  of  the  plaintiff  on  the  ground  that  the  plain- 
tiff was  not  required  to  assist  the  defendant  to 
make  oat  his  title. 

An  iDBpeotlon  of  tbe  court  rolls  in  pocwsrion  of 
the  lord  of  the  manor  will  not  be  granted  where 
he  was  indicted  fur  not  repairlDir  the  highway  as  a 
party  is  not  bound  to  criminate  himself.  Bex  v. 
Osdogao.  1  Dowl.  ft  B.  5GQ,  5  Barn,  ft  AM.  602.  See 
also  Klnir  v.  Buddnflrham.  8  Barn,  ft  a  87S,  2  Kann. 
ft  B.  412;  Bex  v.  Sheriff  of  Cheater,  1  GbtUy,  479; 
May  V.  O Wynne,  and.  Bex  v.  Oomellus,  infra,  as  to 
erimlnatinff  evidence. 

y.  AMtoUaetoojflee. 

Generally  an  inspection  of  election  books  or 
pabllc  records  wUl  be  granted,  where  the  purpose 
is  to  vindicate  some  public  or  private  right  and  is 
to  be  made  under  reasonable  reflrulatlons.  State 
V.  HobUcarUe,  86  Ma  880;  State  v.  Williams,  96  Ma 
OS  Btohards  v.  Fattinson,  Barnes  Notes,  286;  King 
V.Babb,8T.  B.6T9. 

But  will  not  be  made  if  the  demand  is  premature 
as  where  the  return  has  not  yet  been  made  in  a 
mandamus  to  fill  up  the  corporation.  Kinir  v. 
Nottingham,  1 W.  BL  00;  Bex  v.  Justice  of  Surry, 
Bayer,  14&. 

Or  where  tbe  evidence  has  not  all  been  taken  in 
an  election  contest,  an  inspection  of  the  ballot  box 
was  refused.    Be  McCullough,  12  Phila.  670. 

Or  where  an  inspectloo  of  ventry  books  oon- 
trolled  by  defendant  would  require  the  defendant 
to  furnish  evidence  against  himself.  It  was  refused 
in  an  action  for  libel  for  publishing  a  report  to  the 
▼ettry  Jfay  v.  Gwynne,  4  Bam.  ft  Aid.  801.  Bee 
also  Bex  v.  Sheriff  of  Chester.  1  Ghltty,  479;  Bex 
V.  Oadogtin,  and  Bex  v.  Comelius.  Infra;  King  v. 
Buokingliam,  8  Bam.  ft  C.  875. 2  Mann,  ft  B.  4U. 

So  an  inspection  of  the  appointment  of  the  over- 
seers of  the  poor  in  order  to  see  if  they  were  fit 
persons,  was  refused.  Beg.  v.  Harrison,  9  Q.  B. 
T94,8New.  Seas.  Gb8.480,16L.J.  M.G.88.10  Jur. 
9SL 

In  an  action  against  a  postmaster  for  intermed- 
dling in  an  election,  an  inspection  of  the  postofllce 
book  to  prove  his  depatation  was  denied.  Grew  v* 
Saunders,  2  Strange,  1006. 

Where  a  motion  was  made  to  inspect  rejected 
ballots  of  tbe  election  in  proceedings  of  attach- 
ment against  the  publisher  of  a  newspaper  for 
contempt  in  deterring  witneaaes,  it  was  held  that 
the  Judges  at  chambers  could  not  commit  for  con- 
tempt and  no  rule  waa  granted.  MacCartney  v. 
Oornr,7 Ir.  a  L.  Beg.  242. 

But  a  bishop's  books  of  registry  of  presentations 


weie  allowed  to  be  inspected  where  both  the  plain- 
tiff and  the  defendant  claimed  a  liviog  within  the 
diocese.  Finch  v.  Biahop  of  Bly,  2  Mann,  ft  B.  127; 
Bex  V.  Bly,  8  Bam.  ft  d  112; 

YL  lAquofyewMs, 

Some  cases  hold  that  a  mandamus  will  be  granted 
to  compel  an  inspection  of  liqnor  reoordsas  bonds 
filed  in  the  office  of  the  county  treasury.  Brown 
V.  Knapp,  64  Mich.  182, 68  Am.  Rep.  800. 

Or  letters  filed  with  an  application  for  tbe  issu- 
ing of  the  aaloon  license.  State  v.  Williams,  41 N. 
J.  L.832. 

But  under  Michigan  Laws  1887.  chap.  818,  requir- 
ing that  druggists*  books  recoiling  tbe  salea  of 
liquor  shall  be  open  to  tbe  inspection  of  the  public, 
a  private  person  is  not  entitled  to  a  mandamus  for 
such  inspection  where  he  does  not  show  any  pecu- 
liar interest  in  such  inspection.  Thomas  v.  flam- 
aton  (Mich.)  July  6^  1804. 

An  inspection  of  the  books  of  the  corporation 
in  a  prosecution  for  granting  a  license  to  ale- 
house keepers  was  refused  as  a  defendant  could 
not  be  compelled  to  criminate  himself.  Bex  v. 
OomeUus,  2  Strange,  1210.  See  also  May  v.  G  wynne, 
4  Bam.  ft  Aid.  801;  Bex  v.  Cadogan,  1  Dowl.  ft  B. 
600,  6  Bam.  ft  Aid.  902;  King  v.  Buckingham,  8 
Barn.ft  C  876,2Mann.  ftB.  4Us  Bex  v.  Sheriff  of 
Chester,  1  Chitty,  479. 

VTL  Patent  records. 

A  commissioner  of  patents  will  not  be  required 
by  mandamus  to  furnish  copies  of  pending  appll* 
cation  for  patents  or  papers  connected  there- 
with. United  States  v.  Comrnisslooer  of  Patents, 
8  Mackey,  228. 

And  search  through  the  files  of  the  secret  ar- 
chives of  the  patent  office  for  abandoned  cases 
wss  refused.  United  States  v.  Oommlsslooers  of 
Patents,  62  Pat  Off.  Gaa.  1068^ 

But  in  United  States  v.  Hall,  1  !«.  B.  A.  788, 7 
Mackey,  14,  it  was  held  that  the  commissioner  was 
required  to  furnish  cerdfled  copies  of  rejected  ap- 
plicatioDS  after  patf^nts  had  been  abandoned. 

In  Boyden  v.  Burke,  66  U.  8. 14  How.  676, 14  L.  ed. 
648,  it  was  held  that  every  person  who  makes  a  de- 
mand of  the  commissioner  in  a  respectful  manner 
is  entitled  to  copies  of  patents. 

Gases  in  regard  to  tbe  right  to  obtain  copies  by 
paying  for  the  same  have  not  been  included,  ex- 
cept in  the  case  of  patents,  neither  have  cases  as 
to  the  right  to  copy  records  to  be  used  in  an  action 
for  malicious  prosecution.  —  L  T. 
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NIAGARA     FIRE     INSURANCE    COM- 
PANY «^  cf.,  JLppto. 
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1.  An  insimuiee  oompaaj'  cannot  deny 
that  one  sent  oat  by  it  to  solicit  bnsi- 
noM  fbr  it  ie  ita  a«ent,  althouffta  the  poUoy 
subsequently  issued  proFidestbatno  person  *nin- 
less  authorised  In  writloff"  sbaU  lie  deemed  Its 
agent. 

8*  A  provision  on  a  slip  of  paper  pasted 

on  the  face  of  an  insurance  poUey  >^^ 

having  no  oonnectlon  with  the  warranties  ex- 
pressed therein,  that  a  watchman  shall  be  em- 
ployed by  the  Insured  to  be  constantly  on  the 
premises  while  the  mill  is  not  In  operation,  does 
not  release  the  company  from  liability  for  a  loss 
which  is  not  due  to  a  failure  to  keep  the  watch- 
man. 
8«  An  instruction  in  an  action  onan  in- 
surance policy  that  the  Jury  should  be  satle- 
fied  by  a  ''clear"  preponderance  of  proof  that 
plaiotlff  burned  the  buildings  before  finding  the 
fact  is  not  misleadinj^  in  connection  with  an  in- 
struction that  tbe  action  isaciyll  one  and  It  is 
not  required  to  establish  the  facts  beyond  a  rea- 
sonable doubt,  but  only  by  a  fair  preponderance 
of  proof. 

(October  S8, 1804.) 

APPEAL  by  defendant  Niagara  Fire  losur- 
aoce  Company  from  a  Judgment  of  the 
Superior  Court  for  Pierce  County,  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.    Affirmed, 

The  facts  are  stated  in  the  opinioD. 

Mettir*.  Crowley*  Sullivan  ft  Gross- 
cuOff  for  appellants: 

Even  In  CHses  where  the  party  procuring  the 
insurance  was  ihe  local  agent  of  Uie  compaoy 
iflsuioir  tbe  policy,  tbe  courts  have,  under  the 
provisions  of  a  policy  like  tbe  one  in  question, 
considerably  limited  the  general  rule  as  laid 
down  in  the  case  of  MesUrman  y.  Home  Mut, 
Ins.  Co.  5  Wash.  524. 

New  York  L.  Ins,  Go.  v.  Fletcher,  117  U.  S. 
019,  528.  29  L.  ed.  984.  987;  Rohrhach  v.  Qer- 
mania  F.  Ins.  Co.  62  N.  Y.  47,  20  Am.  Rep. 
451;  Richardson  ▼.  Maine  Ins.  Co.  46  Me.  894, 
74  Am.  Dec.  459;  Bi/an  v.  World  Mut.  L.  Ins. 
Co.  41  Conn.  168,  19  Am.  Rep.  490;  Cox  v. 
.^na  Ins.  Co.  29  Ind.  586;  Atlantic  Ins.  Co. 
V.  Carlin.  68  Md.  886;  WoodY.  Firemen's  Ins. 
Oo.  126  Mass.  816;  Jejfries  y.  Economical  Mut. 
L.  Ins.  Co.  89  U.  S.  22  Wall.  47,  23  L.  ed.  833; 
AlfboU  V.  Siiawmut  Mut.  F.  Ins.  Co.  8  Allen, 
915. 

Tbe  policy  is  a  unilateral  contract  and  its 
acceptance  by  plaintiff  operates  as  an  assent  to 
tbe  conditions  intended  to  bind  him. 

Mc  Williams  v.  Cascade  Fire  d  Marine  Ins.  Oo. 
7  Wash.  48;  Moore  y.  /State  Ins.  Co.  72  Iowa, 

NOTB.— On  the  question  when  an  insurance  agent 
istheasentof  tbe  insured,  see  note  to  Michigan 
Pipe  Go.  V.  Michigan  Sire  &  BCarlne  Ins.  Ck>.  (Mich.) 
SOL.  B.A.m. 
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414;  Reew  ▼.  Phanix  Ins.  Co.  28  La.  Ann.  319 
SeoUish  Union  A  Nat.  Ins.  Oo.  v.  Petty,  21  Fla 
899;  Swan  v.  Watertown  F.  Ins.  Co.  96  Pa.  iB7 
McFetridge  v.  Phmnix  Ins.  Co.  of  Brooklyn,  84 
Wis  200;  Richardson  ▼.  Maine  Ins.  Co.  supra 
American  Ins.  Oo.  v.  Neibfirger,  74  Mo.  168 
Beek  v.  Hibernia  Ins.  Co.  of  Ohio,  44  Md.  95 
Baltimore  F.  Ins.  Co.  v.  Loney,  20  Md.  87 
American  Ins,  Oo.  ▼.  Barnett,  73  Mo.  864 
Catron  v.  Tennessee  Ins.  Oo.  6  Humph.  176 
Fuller  V.  Madison  Mut.  Ins.  Co.  86  Wis.  599 
Bonneville  v.  Western  Assur.  Co.  68  Wis.  298 
Quintan  v.  I^otfidenee  Washington  Ins.  Co. 
133  N.  Y.  856;  Wineland  v.  Nets  Baten  Se- 
curity Ins.  Co.  53  Md.  277;  Orescent  Ins.  Oo. 
V.  Camp,  64  Tex.  521;  2  Wood,  Fire  Ins.  S 
533. 

Tbe  language  of  the  policy,  that  the  assured 
should  keep  a  watchman  constantly,  night  and 
day,  when  tbe  mill  was  idle  and  not  in  opera- 
tion, is  plain  and  unambiguous.  The  insured, 
at  the  time  he  takes  tbe  risk,  has  a  right  to  fix 
the  conditions  upon  which  he  assumes  tbe  risk, 
and  when  the  insured  accepts  his  policy  he  is 
bound  by  all  tbe  conditions  which  are  required 
to  be  performed  by  him  during  the  continuance 
of  the  risk. 

Blumer  v.  Phamix  Ins.  Oo.  45  Wis.  622,  48 
Wis.  585,  38  Am.  Rep.  830;  Rankin  ▼.  Am- 
aeon  Ins.  Oo.  89  Cal.  203;  Glendale  Woolen  Mfg. 
Co.  Y.  Protection  Ins.  Co.  21  Conn.  19,  54  Am. 
Dec.  309;  Sheldon  v.  Hartford  F.  Ins.  Co.  22 
Conn.  235,  58  Am.  Dec.  420;  Wilson  ▼. 
Hampden  F.  Ins.  C5?.  4  R.  L  169;  Ripley  ▼. 
jEtna  Ins.  Oo.  80  N.  Y.  186,  86  Am.  Dec  862; 
First  Nat.  Bank  of  BaUston  Spa  v.  In- 
surance Oo.  of  North  America,  50  N.  Y.  45. 

The  rule  is  applied  not  only  to  provisions  re- 
lating to  watchmen,  but  to  every  sort  of  prom- 
issory conditions. 

Commercial  Ins.  Oo.  v.  Mehlman,  48 111.  818, 
95  Am.  Dec.  543;  iS^ttn'^  i/js.  Co.  v.  Fay,  22 
Mich.  467,  7  Am.  Rep.  670;  Dewees  v.  Man- 
hattan Ins.  Co.  84  N.  J.  L.  247;  Ijimburg  ▼. 
German  F.  Ins.  Oo.  of  Peoria  (Iowa)  23  L.  R 
A.  99;  Galveston  Ins.  Co.  v.  Long,  51  Tex.  89; 
Wvitum  V.  City  F.  Ins.  Co.  15  Wis.  188;  Cerf 
▼.  Home  Ins.  Co.  44  Cal.  820. 18  Am.  Rep.  165; 
Stout  V.  City  F.  Ins.  Oo.  12  Iowa,  871,  79  Am. 
Dec  639;  Virginia  Fire  d  Marine  Ins.  Oo.  ▼. 
Morgan  (Va.)  Nov.  9.  1898;  Havens  v.  Home 
Ins.  Oo.  Ill  Ind.  90,  60  Am.  Rep.  686;  PoorY. 
Humbotdt  Ins.  Co.  125  Mass.  274.  28  Am.  Rep. 
228;  Western  Assur.  Co.  v.  McPike,  62  Miss. 
740;  Cook  v.  Continental  Ins.  Co.  70  Mo.  610, 
85  Am.  Rep.  488;  Bennett  v.  Agricultural  Ins. 
Co.  50  Conn.  420,  51  Conn.  504;  Georgia  Horns 
Ins.  Oo.  Y.  Jacobs,  56  Tex.  866;  Cedar  Rapids 
Ins.  Co.  V.  Shimp,  16 IIL  App.  248;  Thomas  ▼. 
Fame  Ins.  Co.  108  111.  91 ;  Mead  v.  Noythtsesfern 
Ins.  Oo.  7  N.  Y.  530;  Westfall  v.  Hudson  River 
F.  Ins.  Oo.  12  N.  Y.  290;  Ferree  v.  Oxford 
Fire  <fc  fAfe  Ins.,  Annuity  A  Trust  Co.  67  Pa. 
373,  5  Am.  Rep.  436;  FrosVs  Detroit  Lumber 
d  Wooden  Ware  Works  v.  Millers  db  Mfrs.  Mut. 
Ins.  Co.  87  Minn.  800;  Mack  y.  Rochester  Ger- 
man Ins.  Co.  y  Rochester,  N.  T.  106  N.  Y. 
560;  Kyte  v.  Commercial  Union  Assur.  Oo.  S 
L.  K.  A.  508, 149  Mass.  116;  Thomson  y.  Weems, 
9  App.  Cas.  671 ;  Imperial  F.  Ins.  Oo.  of  London, 
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Bng.  ▼.  Com  County,  151  XT.  8.  452,  88  L.  ed. 
281;  May,  Ins.  §  156;  Fabyan  y.  Union  Mut, 
Im.  Cb.  88  N.  U.  208;  Moore  y.  Phanix  ln$.  Go, 
«»  N.  H.  240. 
A  similar  rule  is  applied  in  life  insuranoe 


mUer  ▼.  Mutual  Ben,  L,  Ins.  Oo.  81  Iowa, 
216^  7  Am.  Rep.  122;  Mutual  Ben.  L.  Ina,  Co. 
y.  MOler.  89 Ind.  475;  CoOperatite  L.  Ano.  y. 
Leflore,  53  Min.  1;  Baumgart  y.  Modem  Wood- 
men of  America,  85  Wis.  546. 

The  same  nile  applies  Id  marine  insurance. 

Ooiooeehea  y.  Louisiana  State  ln$.  Co.  6  Mart. 
<N.  8.)  51,  17  Am.  Dec.  175;  MeLoon  y.  Com- 
merdalMut.  Ins.  Co.  100  Mass.  472, 1  Am.  Rep. 
129;  Imperial  F.  Ins.  Co.  of  London,  Eng.  y. 
Coos  County,  supra. 

The  courta  do  not  hold  that  where  the  lan- 
guage is  plain  and  unambiguous  and  the  con- 
dition is  violated  that  the  insured  can  recover 
Dotwitlistanding  the  breach. 

1  Wood,  Fire  Ins.  S  179. 

Messrs.  Snell  €s  JohnaoB  for  respondent. 

Messrs.  Parsonst  CoreU  is  Parsons  for 
Padflc  National  Bank. 

I>iiBbar»  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Thia  action  was  brought  in  the  superior 
oourt  of  Pierce  county  by  the  plaintiffs  to 
secoyer  from  the  defendant  the  Niagara  Fire 
Insurance  Company  the  sum  of  $9£),  plain- 
tiffa  claiming  that  amount  due  them  upon  a 
policy  of  insurance  Issued  by  the  defendant 
company  to  George  £.  Hart,  and  assigned 
by  him  to  the  copartnership  of  Hart  <&  Jew- 
ell, the  property  covered  by  the  insurance 
being  certain  mill  property  situated  near  the 
city  of  Tacoma.  The  interest  of  the  Pacific 
National  Banlc  as  plaintiff  in  the  suit  arises 
by  yirtue  of  the  cnattel  mortgage  made  by 
the  copartnership  firm  of  Hart  &  Jewell  to 
secure  the  payment  of  $4,000  to  the  bank, 
the  policy  of  insurance  providing  that  the 
loss  should  be  paid  to  the  plaintiff  bank. 
There  was  also  other  insurance  upon  the 
property,  placed  in  other  companies,  mak- 
inai  the  total  insurance  of  the  company 
$10,000.  The  policy  of  insurance  was  issued 
on  the  17th  day  of  October,  1892.  On  the 
18th  day  of  October,  the  interest  of  Hart  was 
transferred  to  the  copartnership  firm  of  Hart 
A  Jewell.  The  mill  was  burned  on  the  80th 
day  of  November,  1892,  while  the  policy  of 
insurance  was  in  full  force,  if  it  had  not 
been  forfeited.  Plaintiffs  alleged  their  loss, 
$10,500;  alleged  due  notice  of  the  fire,  and 
leas  thereby,  to  the  defendant  company,  in 
conformity  with  all  the  terms  and  conditions 
of  the  policy;  alleged  that  they  performed 
and  carried  out  all  the  terms  and  conditions 
required  of  them  in  said  policy  of  insurance : 
that  proof  of  loss  was  furnished  and  received 
by  the  corporation  and  that  sixty  days  had 
elapeed  since  said  proof  was  furnished,  etc. 
Subaequent  to  the  conmiencement  of  the  ac- 
tion, Hiram  Jewell,  whose  name  appeared 
in  the  original  action,  upon  motion,  was 
dismissed  as  one  of  the  plaintiffs ;  whereupon 
plaintiff  Hart  and  the  plaintiff  Pacific  Na- 
tional Bank  filed  a  supplemental  complaint, 
making  said  Jewell  a  defendant.  As  this 
action  of  the  court  does  not  seem  to  affect 
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the  questions  in  controven^,  we  will  not 
further  notice  it. 

The  policy  was  an  ordinanr  insurance  pol- 
icy, and  contained  the  usual  terms  and  con- 
ditions of  such  policies.  The  particular  pro- 
visions of  the  policy  which  the  defendant 
claimed  in  its  answer  and  on  the  trial  of  ths 
cause  to  have  been  violated  are  as  follows: 
"  (1)  This  entire  policy,  unless  otherwise 
provided  by  agreement,  indorsed  hereon  or 
added  hereto,  diall  be  void  if  the  hazard  be 
increased  by  any  means  within  the  knowl- 
edge of  the  insured  .  .  .  or  if  the  in- 
terest of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership,  or  if  the  subject 
of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple.  (2)  It 
is  understood  and  agreed  that,  during  such 
time  said  mill  is  idle  or  not  in  operation,  a 
watchman  shall  be  employed  by  the  insured 
to  be  in  and  upon  the  premises  constantly, 
day  and  night.''  It  eventuated  that  the  mill 
insured  was  built  on  leased  land,  the  same 
being  school  land,  which  was  not  subject  to 
sale,  but  which  had  been  leased  by  the  re- 
spondents from  the  county  commissioners  of 
Pierce  county.  It  is  denied  that  the  policy 
was  issued  by  the  company  with  knowledge 
of  the  location  and  situation  of  the  property, 
except  as  the  same  was  shown  in  the  descrip- 
tion in  the  policy  itself;  denied  that  they 
had  any  knowledge  or  information  as  to 
whether  the  plaintilb,  at  the  time  of  the  fire, 
had  an  interest  in  the  property  described  in 
the  policy  to  an  amount  exceeding  the  ag- 
gregate of  the  amount  of  all  sums  mentioned 
in  the  complaint,  or  any  other  amount ;  de- 
nied that  they  had  ever  made  a  contract  of 
insurance  with  the  plaintiffs,  or  either  of 
them,  except  upon  the  conditions  and  rules 
of  the  policy  annexed  to  the  complaint ;  de- 
nied that  the  mill  was  burned  without  any 
fault  of  the  plaintiffs ;  that  any  sum  what- 
ever was  due  from  them  to  the  plaintiffs; 
and  denied  that  the  plaintiffs  had  performed 
all  the  conditions  and  requirements  of  the 
policy;  affirmatively  averred  the  conditions 
of  the  policy  mentioned  above ;  and  further 
averrea  that  the  fire  by  which  the  property 
mentioned  in  the  complaint  was  destroyed 
was  kindled,  or  caused  to  be  kindled,  by  ths 
plaintiff  Hart,  intentionally,  for  the  unlaw- 
ful purpose  of  thereby  procuring  from  ths 
defendant  and  his  other  insurers  the  indem- 
nity by  them  stipulated  to  be  paid  under  the 
terms  and  conditions  of  the  several  policies ; 
alleged  that  one  Joseph  F.  Smith  was,  at  ths 
time  the  policy  was  issued,  the  owner  of  an 
undividea  one  half  of  the  property  insured, 
and  continued  to  be  such  owner  until  Novem- 
ber, 1892.  The  reply  averred  that  the  person 
who  received  the  application  for  the  policy 
was,  before  said  policy  was  issued,  specifi- 
cally and  fully  told,  informed,  and  apprised 
of  the  fact,  and  fully  knew  that  the  property 
stood  on  ground  owned  and  held  by  the  state 
of  Washington  as  school  land,  etc. ,  and  that 
the  policy  was  issued  with  the  knowledge  of 
such  facts ;  and  alleged  that  it  was  the  fault, 
neglect,  and  wrongdoing  of  said  defendant 
in 'drawing  the  said  policy  of  insurance  that 
he  did  not  state  that  we  interest  of  said  Hart 
was  a  leasehold  interest.    The  other  affirms- 
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tire  matters  in  the  answer  were  denied  by 
the  reply.  Upon  this  state  of  pleadings  the 
case  went  to  trial.  Judgment  was  rendered 
in  favor  of  the  plaintiffs  for  the  sum  of 
$940.79,  with  interest  and  costs. 

There  are  three  main  propositions  of  law 
discussed  in  this  case : 

First.  Did  the  court  err  in  instructiDg  the 
Jury  that  the  defendant  company  was  estop- 
ped from  denying  tlie  ownership  of  Hart  in 
the  ground  on  which  the  mill  property  in- 
sured was  located,  if,  prior  to  the  issuance 
of  the  policy,  no  questions  were  asked  of 
Hart  relating  to  the  title  of  the  ground,  and 
no  references  were  made  by  him  as  to  the 
title?  It  is  conceded  by  the  appellant  that, 
under  the  undisputed  testimony  in  this  case, 
this  Instruction  would  be  sustained  by  the 
rule  announced  by  this  court,  in  Mesterman 
▼.  Heme  Mut,  Ins,  Co,^  5  Wash.  524,  and 
that  Hansen  would  be  considered  the  agent 
of  the  defendant  company  were  it  not  for 
the  fact  that  the  policy  contained  a  provis- 
ion that,  ''in  any  matter  relating  to  this 
insurance,  no  person,  unless  authorized  in 
writing,  shall  be  deemed  the  agent  of  this 
company  ;**  but  that,  b;^  reason  of  the  incor- 
poration of  this  proyision  in  the  policy, 
Hansen  became  the  agent  of  the  insured,  in- 
stead of  the  insurer.  If,  as  was  said  by  the 
court  in  Metterman  ▼.  Home  Mut.  Ins.  Co. , 
aupra,  the  better  reason  is  in  favor  of  the 
rule  that  an  insurance  company  is  estopped 
from  asserting  the  invalidity  of  its  policy 
at  the  time  it  was  issued  for  the  violation 
of  any  of  the  conditions  of  said  policy,  or 
the  application  therefor,  if,  at  the  time  it 
was  so  insured,  the  fact  of  such  violation 
was  known  to  the  company  or  its  duly  au- 
thorized agent,  the  respective  rights  of  the 
parties  ought  not  to  be  clianged  by  any  mere 
form  of  words  which  is  placed  in  the  policy, 
when  the  facts  and  the  relations  of  the  par- 
ties remain  exactly  tlie  same.  If,  under  the 
legal,  wellcstnblisbed,  and  universally  un- 
derstood definition  of  '^ agency,  **  the  solicitor 
is  in  law  and  in  fact  the  agent  of  the  com- 
pany, it  should  not  be  allowed  to  escape  its 
responsibilities  by  a  simple  device  of  words 
which  flatly  contradict  the  true  meaning  of 
the  contract.  It  is  true  enough  that  it  is  in 
DO  sense  the  duty  of  the  courts  to  make  con- 
tracts for  parties,  but  it  is  equally  true  that 
it  is  their  duty  to  prevent  the  evasion  of 
honest  responsibilities  bv  the  interjection 
into  one- sided  contracts  oi!^  statements  which, 
in  a  hidden  manner,  when  technically  con- 
strued, serve  only  to  destroy  the  honestly 
intended  and  mutually  understood  conditions 
of  the  contracts  If,  in  other  words,  the  so- 
licitor .is  actually  the  agent  of  the  company, 
sent  out  bj  it  to  solicit  business  for  it,  re- 
ceiving his  instructions  from  the  company, 
receiving  his  pay  from  the  company,  using 
blank  forms  prescribed  by  the  company,  and 
liable  to  discharge  by  the  company,  it  would 
be  a  travesty  on  the  administration  of  jus- 
tice, which  would  shock  the  sense  of  every 
right-thinking  person,  to  allow  a  company 
to  escape  a  iust  responsibility  by  interject- 
ing a  provision  in  a  policy  denying  this 
patent  fact ;  especially  in  a  case  of  this  kind, 
where  there   was  no  written  application, 
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which  is  the  document  to  which  the  atten- 
tion of  the  assured  is  especially  called,  the 
one  which  he  signs,  and  the  one  for  which 
he  ought  to  be  held  most  strictly  accountable. 
Even  when  a  written  application  is  made, 
the  courts  have  almost  universally  held  that 
where  the  assured  gave  proper  answers  to  th« 
questions,  and  the  agent  who  acted  as  the 
scrivener  wrote  them  down  falsely,  the  com- 
pany could  not  on  that  account  escape  its  li- 
ability in  case  of  damage.  See  2  Wood, 
Fire  Ins.  p.  837,  and  cases  cited.  What  dif- 
ference would  it  make  in  principle,  in  a  casa 
ot  that  kind,  to  state  in  the  policy  that  the 
agent  should  be  considered  the  agent  of  the 
insured  instead  of  the  insurer,— a  technical 
statement,  of  which  onl^  a  lawyer  knows  the 
meaning,  and  which  is  incorporated  after  all 
the  negotiations  are  completed?  This  posi- 
tion is  not  only  sound  in  reason  and  in  mor- 
als, but  is  also  well  sustained  by  authority, 
although  it  must  be  regretfully  admitted  tluit 
there  is  some  conflict  of  authority  on  this 
question.  In  discussing  the  guestioii,  the 
court,  in  Katual  v.  Minneeota  thrmere  Mut. 
F.  Ifu.  Atio.,  81  Minn.  17,  47  Am.  Rep.  776, 
after  stating  the  rule  that  the  agents  of  in- 
surance companies  authorized  to  procure  ap- 
plications for  insurance,  and  to  forward  them 
to  the  companies,  must  be  deemed  the  agents 
of  the  companies,  among  other  things,  says : 
''After  the  courts  had  generally  established 
this  doctrine,  many  of  the  insurance  com- 
panies, in  order  to  obviate  it,  adopted  the 
ingenious  device  of  inserting  a  provision  in 
the  policy  that  the  application,  by  whomso- 
ever made,  whether  by  the  agent  of  the  com- 
pany or  any  other  person,  shall  be  deemed 
the  act  of  the  insured,  and  not  of  the  insurer. 
But,  as  has  been  well  remarked  by  another 
court,  'there  is  no  magic  in  mere  words  to 
change  the  real  into  the  unreal.  A  device 
of  words  cannot  be  imposed  upon  a  court  in 
place  of  an  actuality  of  facts.'  If  corpora- 
tions are  astute  in  contriving  such  provis- 
ions, courts  will  tAke  care  that  they  shall  not 
be  used  as  instruments  of  fraud  or  injustice. 
It  would  be  a  stretch  of  legal  principles  to 
hold  that  a  person  dealing  with  an  agent, 
apparently  clothed  with  authority  to  act  for 
his  principal  in  the  matter  in  hand,  could  be 
affected  by  notice,  given  after  the  negotia- 
tions were  completed,  that  the  party  with 
whom  he  had  dealt  should  be  deemed  trans- 
formed from  the  agent  of  one  party  into  the 
agent  of  the  other.  To  be  efficacious,  such 
notice  should  be  given  before  the  negotia- 
tions are  completed.  The  application  pie- 
cedes  the  policy,  and  the  insured  cannot  be 
presumed  to  know  that  any  such  provision 
will  be  inserted  in  the  latter.  To  hold  that, 
by  a  stipulation  unknown  to  the  insured  at 
the  time  he  made  the  application,  and  when 
he  relied  upon  the  fact  that  the  agent  was 
acting  for  the  company,  he  could  be  held  re- 
sponsible for  the  mistakes  of  such  agent, 
would  be  to  impose  burdens  upon  the  insured 
which  he  never  anticipated.  Hence  we  think 
that,  if  the  agent  was  the  agent  of  the  com- 
pany in  the  matter  by  making  out  and  re- 
ceiving the  application,  he  cannot  be  con- 
verted Into  the  agent  of  the  insured  by  merely 
calling  him  such  in  the  policy  subsequently 
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Issaed.  Neither  can  any  mere  form  of  words 
wipe  out  the  fact  that  the  insured  truthfully 
Informed  the  insurer,  through  its  agents  of 
all  matters  pertaining  to  the  application  at 
the  time  it  was  made.  We  are  aware  that  in 
BO  holding  we  are  placing  ourselves  in  con- 
flict with  the  views  of  some  eminent  courts. 
But  the  conclusion  we  have  reached  is  not 
without  authority  to  sustain  it,  and  is,  as 
we  believe,  sound  In'  principle,  and  in  ac- 
oordanco  with  public  policy,  "—citing  Wood, 
Fire  Ins.  §  189;  May,  Ins.  $  140;  Commer- 
cial 1m.  Co.  v.  iMg,  66  111.  402 ;  Oana  v.  8t, 
Paul  Fire  dt  Manne  Im.  Co.  48  Wis.  108,  28 
Am.  Rep.  585 ;  Oolumbia  ln».  Go.  v.  Cooper, 
50  Pa.  881.  This  case  is  cited  by  Wood  on 
Insurance  (vol.  2,  p.  888),  and  the  same  prin- 
ciple is  announoea  in  many  other  cases. 

Appellant's  second  objection  is,  we  think, 
also  untenable.  The  instruction  of  the  court 
on  that  head  was  as  follows:  ''And  if  you 
further  find  from  the  evidence  that,  at  the 
time  of  the  loss,  the  interest  of  the  plaintiff 
Hart  and  Hiram  Jewell  in  the  property  in- 
sured was  sole  and  unconditional  ownerehip, 
excepting  as  to  the  interest  of  the  Pacific 
National  Bank,  then  the  defendant  company 
is  estopped  from  urging  that  defense,  and 
the  conditions  of  the  policy  with  reference 
thereto  would  be  immaterial."  It  will  be 
seen  that,  under  the  instruction  of  the  court, 
the  company  could  onlv  be  estopped  in  case 
the  Jury  found  that  Hart  and  Jewell  were 
the  flole  and  unconditional  owners  of  the 
property  insured,  excepting  the  interest  of 
the  Pacific  National  Bank.  If  that  were 
true,  of  course  the  company  would  be  es- 
topped from  urffing  the  defense  of  nonowner- 
ship ;  and  the  jury,  under  this  instruction, 
could,  and  doubtless  did,  determine  the  con- 
troversy between  Hart  and  Smith  in  relation 
to  the  ownership  of  the  property  insured, 
and  evidently  found  on  that  proposition  in 
favor  of  Hart. 

The  third  contention  Is  that  the  court  erred 
in  modifying  the  request  of  the  defendant  to 
charge  the  Jury  that  if  they  believed  from 
the  evidence  that  if,  at  any  time  during  the 
existence  of  the  policy,  the  insured  failed  to 
keep  a  watchman  when  the  mill  was  not  in 
oneration,  plaintiffs  could  not  recover,  by 
adding,  ''unless  you  further  find  from  the 
evidence  that  sala  fire  was  not  due  to  or  the 
result  of  their  failure  to  keep  such  watch- 
man,* the  provision  in  the  policy  being: 
"It  is  understood  and  agreed  that,  during 
such  time  as  said  mill  is  idle  or  not  in  opera- 
tion, a  watchman  shall  be  employed  by  the 
insured  to  be  in  ruH  upon  the  premises  con- 
stantly, day  and  night.*  The  contention  of 
the  appellant  Is  tl  at  the  terms  of  the  policy 
constitute  the  mersure  of  the  insurer's  li- 
ability, and,  In  order  to  recover,  the  insured 
must  show  himself  within  these  ttrms;  in 
other  words,  that  compliance  of  the  insured 
with  the  terms  of  the  contract  is  a  condition 
precedent  to  the  right  to  recover.  The  re- 
spondents seek  to  draw  a  distinction  between 
a  contract  with  an  accompanying  provision 
that,  if  a  certain  agreement  is  broken,  it 
shall  work  a  forfeiture  of  the  contract,  and 
an  agreement  without  such  provision,  urg- 
ing thnt  in  thia  instance,  if  ft  had  been  the 
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intention  of  the  parties  to  the  contract  that  a 
breach  of  the  agreement  should  work  a  for- 
feiture, they  would  have  expressly  said  so 
in  tlie  contract.    The  investigation  of  this 
question  has  been  somewhat  perplexing,  ow- 
ing to  the  fact  that  the  authorities  cited  are 
not  exactly  in  point;  and  the  adjudicated 
cases  which  we  have  been  able  to  investi- 
gate on  our  own  motion  in  but  very  few  in- 
stances decide  this  ideutical  point.    Most  of 
the  cases  cited  by  appellant  are  cases  where 
representations  have  been  made  in  the  sur- 
veys or  applications,   and  the  question  is 
discussed  whether  such  representations  are 
continuing  representations  or  promissorv  rep- 
resentations or  warranties ;  but  in  most  of  them 
it  appears  that  there  was  an  express  stipula- 
tion, either  in  the  application  or  the  policv, 
that  the  violation  of  the  agreement  should 
work  a  forfeiture.    Thus,  in  Blumer  v.  Fftoe- 
nix  Ifu.  Co.,  45  Wis.  628,  in  the  written  ap- 
plication for  insurance  of  the  mill  against 
fire,  the  applicant,  in  answering  the  ques- 
tion whether  the  mill  was  ever  left  alone,, 
and  whether  there  was  a  watchman  in  it  dur- 
ing the  night,  said  :    **  Not  a  regular  watrli- 
mao,  but  one  or  two  hands  slci'p  in  the  mill. " 
By  astipulation  in  the  same  instrument,  it. 
was  held  that  the  statemcats  were  a  full, 
true,  and  just  exposition  of  all  the  fnris  nnd 
'circumstances,  and  were  offered  ns  a  IkisIs  oT 
the  insurance  requested,  aud  were  made  a 
special  warranty;  and  the  court  held  thai, 
*'in  view  of  these  stipulations,  the  answer 
above  recited  was  an  express  warranty  bv  the 
assured  that  one  or  two  of  his  empioyrS' 
lodged  in  the  mill  each  night,  and  was  also 
a  promissory  and  continuing  undertaking 
which  bound  him  to  a  substantial  compliance 
with  its  terms  during  the  life  of  the  policy." 
The  case  of  Blumer  ▼.  Phcanix  Im.  Co.  ,  48 
Wis.  585.  88  Am.  Rep.  880,  was  on  the  same 
state  of  facts.    The  question  does  not  seem 
to  bo  discussed  at  all  in  appellant's  third 
citation, — Barikan  v.    Amazon  Im.    Co.  89 
Cal.  208.    In  that  case  the  court  simply  held 
that,  under  the  undisputed  testimony  con- 
cerning the  breach,  it  was  error  for  the  court 
to  submit  the  question  to  the  Jury.     In  Qlen- 
dale  Woolen  Mfg.  Co.  v.  Protection  Im.  Co.  . 
21  Conn.  19,  54  Am.  Dec.   809,  one  of  the 
conditions  of  the  policy  was  that  the  survey 
and  description  of  the  propertv  should  be 
deemed  a  part  of  the  policy  and  a  warranty, 
thus  stipulating  the  existence  of  the  fact 
under  discussion  in  this  case.    In  8/ieldon  v. 
Hartford  F.  Im.  Co.,  22  Conn.  285,  58  Am. 
Dec.  420,  the  main  point  decided  was  that 
the  reference  to  the  survey  in  the  policy  con- 
ceded it  to  be  an  entire  contract ;   but  the 
court  decided  in  that  case  that  where  one  of 
the  interrogatories  was,  "  Is  there  a  watchman 
in  the  mill  during  the  night?"  to  which  the 
answer  was,  ** There  is  a  watchman  nights," 
the  answer  was  not  a  warranty,  but  a  repre- 
sentation material  to  the  risk,  to  be  substan- 
tially kept  and  performed.     In   WiUon  v. 
Hampden  F.  Im.  Co.,  4  R.  I.  159.  the  court 
was  only  construing  what  the  parties  them- 
selves had  sti pulated  to  be  a  warranty.    Th is 
plainly  appears  from  the  language  of  the 
opinion,  on  page  170,  where  the  court  says : 
"Considering  every  answer  in  this  applica- 
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tfon,  u  the  parties  have  expressly  made  it, 
a  warranty,  we  have  not  asked  ourselyes  how 
material  the  answers  in  question  may  be  to 
the  risk,  since  that  has  been  already  deter- 
mined by  the  parties  for  themselves.  They 
have  made  the  truth  of  each  and  all  of  the 
answers  in  this  application  a  condition  pre- 
cedent to  the  right  of  the  assured  to  recover 
on  this  policy  ;^and  we  have  therefore  con- 
fined ourselves  to  the  humbler  office  of  con- 
struing their  language,  instead  of  rising  to 
the  consideration  of  the  materiality  of  the 
facts  about  which  they  have  chosen  to  employ 
it."  Thus,  it  will  be  seen  that  the  question 
at  issue  here  was  there  confessed,  and  the  ar- 
gument of  the  court  was  based  on  that  con- 
fession. And  so  with  most  of  the  cases  cited 
by  appellant.  While  it  docs  not  always  di- 
rectly appear,  in  most  of  the  cases  it  can  be 
plainly  inferred,  that,  either  in  the  applica- 
tion or  policy,  there  has  been  a  positive  as- 
sertion of  a  warranty.  The  citations  made 
by  appellant,  in  its  reply  brief,  from  Wood 
on  Insurance,  seem  to  be  in  point  so  far  as 
nutny  of  the  statements  made  by  the  author 
are  concerned ;  but,  when  the  cases  upon 
which  the  author  bases  the  statement  made 
in  the  text  are  traced  out,  they  are  nearly  all 
found  to  contain  a  stipulation  that  the  pol- 
icy should  be  void  if  the  conditions  stipu- 
lated are  not  true,  or  are  not  maintained,  as 
the  case  may  be.  It  must  be  admitted,  how- 
ever, that  some  few  of  the  cases  seem  to  main- 
tain appellant's  position,  notablv  Ripley  v. 
.^na  Ins.  Co,  80  N.  Y.  186,  86  Am.  Dec. 
862,  and  FHrst  Nat,  Bank  of  BalUUm  8pa 
V.  Insurance  Co.  of  North  America^  60  N.  Y. 
46.  It  does  not  appear  from  an  investiga- 
tion of  those  cases  that  any  substantial  war- 
ranties were  made,  and  the  definition  by 
Wood  of  a  "promissory  warranty,"  cited  in 
appellant's  reply  brief,  is  based  upon  these 
two  cases,  which  are  cited  by  that  authority. 
There  are  also  some  cases  which  sustain  re- 
spondents' contention,  although,  as  we  have 
said  before,  this  identical  question  has  been 
seldom  adjudicated. 

It  will  be  observed  that  in  the  main  body 
of  the  policy  in  the  case  at  bar  there  is  no 
agreement  concerning  a  watchman.  That 
provision  appears  on  a  small  slip  of  paper 
pasted  on  the  face  of  the  policy.  It  does 
not  appear  with,  and  has  no  logical  connec- 
tion with,  or  relation  to,  the  warranties 
expressed  in  the  policy.  It  is  especinlly  stip- 
ulated that,  if  any  of  the  conditions  pro 
vided  for  between  lines  7  and  30  are  violated, 
the  policy  shall  be  deemed  void.  With  line 
81  the  policy  begins  to  recite  regulations  and 
conditions  innumerable,  closing  with  line 
112 ;  but  in  none  of  the  conditions  mencioned 
after  line  80  is  there  a  provision  for  a  for- 
feiture, although  some  of  them  are  probably 
as  important  as  the  condition  concernin>;  the 
watchman.  Where,  then.  In  the  body  of  the 
policy,  does  this  detached  condition  regard- 
ing the  watchman  logically  belong?  What 
more  ground  have  we  to  conclude  that  it  was 
the  intention  that  it  should  be  located  above 
line  80  than  that  it  should  be  located  after 
line  80,  or  than  after  line  113,  which  is  the 
last  line  of  the  policy?  If  it  had  been  reg- 
ularly incorporated  in  the  policy  anywhere 
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after  line  80,  It  could  not  possibly  be  con- 
strued that  it  was  intended  to  be  one  of  the 
things  warranted,  for  the  things  warranted 
have  been  classilied  and  specially  mentioned  ; 
and,  under  the  rule  of  **expreMo  tiniug  est 
exclufdo  alterius,^  it  could  not  be  construed 
to  be  a  warranty.  It  is  a  Bircnf^er  case  than 
if  it  stood  alone  for  construction,  for  the 
presumption  is  in  harmony  with  the  maxim 
above  expressed.  If  it  h«i  been  the  inten- 
tion to  make  it  a  warranty,  it  would  have 
been  mentioned  with  the  other  warranties. 
Again,  the  rule  is  universal  that  statements 
contained  in  the  application  will  not  be  con- 
strued to  be  warranties  if  elsewhere  in  the 
contract  there  can  be  found  reason  to  suppose 
that  such  was  not  the  clear  understanding  of 
the  parties.  Forfeitures  are  not  favored  by 
the  law,  and  constructive  warranties  which 
warrant  a  forfeiture  are  most  strongly  con- 
strued against  the  party  for  whose  interest 
they  are  inserted  in  a  contract.  This  rule  is 
laid  down  by  May  on  Insurance,  and  in  fact 
by  all  other  authorities.  The  court  will 
hold  a  stipulation,  whether  contained  in  the 
policy  or  the  application,  to  be  a  repreaenta- 
tion,  rather  than  a  warranty,  when  there  is 
room  for  doubt  or  ambiguity  of  language  or 
otherwise.  It  is  true  there  is  no  ambiguity 
of  lanfi^uage  here,  so  far  as  the  condition  to 
be  performed  is  concerned ;  but  there  is  am- 
biguity of  arrangement,  which  leads  to  grave 
doubts  whether  it  was  the  intention  to  make 
tiie  performance  of  the  condition  a  condition 
precedent  to  the  right  of  recovery;  and, 
whenever  such  a  doubt  is  raised,  it  must,  ac- 
cording to  all  authority,  be  resolved  in  favor 
of  the  assured,  and  the  existence  of  a  pro- 
vision for  a  forfeiture  cannot  be  established 
by  inference  or  conjecture.  And  this  is 
right,  and  in  perfect  consonance  with  the 
construction  of  the  contract  generally.  In 
an  ordinary  contract  no  damages  can  be  re- 
covered by  reason  of  a  breach  if  the  breach 
does  not  result  in  damage.  In  this  case,  if 
the  rule  contended  for  by  appellant  should 
prevail,  if  the  respondents  had  failed  or  neg- 
lected to  keep  a  watchman  for  one  day,  and 
the  mill  had  not  burned  for  a  month  after- 
wards, and  it  positively  appeared  that  the 
fire  was  in  no  way  attributable  to  such  neg- 
lect or  breach,  the  company  could  escape  its 
liability  by  reason  of  a  breach  which  was 
entirely  immaterial,  and  which  in  no  way 
contributed  to  Uie  damaf^.  This  would  oe 
a  hard  and  unjust  condition ;  and  while  it 
may  be  true  that  the  insurance  company 
would  have  a  right  to  make  a  contract  to 
this  effect,  and,  if  such  contract  were  made, 
that  it  would  be  the  duty  of  the  court  to  en- 
force it,  regardless  of  its  hard  conditions, 
yet,  as  we  have  before  said,  it  is  the  duty 
of  the  court  to  see  that  such  contract  has 
actually  been  made,  and  it  must  be  estab- 
lished by  clear  and  convincing  testimony. 
In  other  words,  it  must  appear  from  the 
whole  contract,  considering  both  the  lan- 
guage and  its  arrangement,  that  such  was 
the  intention.  As  is  said  by  May  on  Insur- 
ance (vol.  1,  g  164)  :  **Tliey  are  not  neces- 
sarily warranties  because  they  appear  on  the 
face  of  the  policy.  In  order  to  have  the  force 
of  a  warranty,  the  statement  must,  indeed. 
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constitute  a  part  of  the  contract;  but  it  bv 
no  means  follows  that  every  statement  which 
coDStitutea  a  part  of  the  contract  is  therefore 
a  warranty.  Whether  they  are  so  or  not  will 
depend  upon  tiie  form  of  ez[>resslon  used, 
the  apparent  purpose  of  the  insertion,  and 
flometlmes  upon  the  connection  or  relation  to 
other  parts  of  the  instrument. "  In  Ooddard 
T.  BaU  Texas  F.  Int.  Co.,  67  Tex.  69,  60 
Am.  Rep.  1,  the  following  clause  appeared 
on  a  piece  of  paper  different  from  that  on 
which  the  policy  of  insurance  to  which  it 
was  attached  was  printed,  and  was  attached 
by  mucilage  to  a  blank  space  on  the  face  of 
the  policy:  "It  is  understood  and  agreed 
that  the  assured  shall  keep  a  set  of  iMoks, 
showing  a  record  of  his  or  their  business, 
including  all  purchases  and  sales,  both  for 
cash  and  on  credit,  as  well  as  a  copy  of  his 
or  their  last  inventory,  warranted  to  be  kept 
in  an  iron  safe  at  nifsht."  The  court  in  that 
case  said  that  "the  place  on  the  policy  where 
the  clause  was  thus  pasted  was  in  the  midst 
of  a  sentence  on  the  face  of  the  policy,  with 
which  it  had  no  proper  connection,  and  which 
purported  to  contain  the  promises  entered 
into  by  the  insurance  company,  and  not  those 
made  by  the  insured.  The  existence  of  the 
clause  was  not  known  to  the  insur^.  In  a 
suit  upon  the  policy,  in  which  it  appeared 
that  the  stipulations  regarding  the  iron  safe 
were  not  obseryed,  there  being  no  evidence 
of  fraud  committed  by  the  insured,  or  of  re- 
sulting injury  to  the  insurer  from  a  failure 
to  keep  the  safe,  it  was  held :  (1)  That  the 
clause  could,  at  most,  be  regarded  as  a  rep- 
resentation, and  not  as  a  clause  of  warranty. 
(2)  The  method  of  attaching  the  clause  to 
the  policy  precluded  it  from  being  invested 
with  any  higher  dignity  than  a  mere  repre- 
sentation. (3)  Words  purporting  to  be  a 
condition  on  which  a  policy  Is  issued  must 
be  set  forth  in  such  a  place  and  in  such  a 
manner  in  the  policy  as  to  leave  no  doubt 
that  they  were  so  intended,  and  words  in- 
serted promiscuously  therein,  having  no  con- 
nection with  the  other  conditions  of  the  pol- 
icy, although  the  word  'condition'  is  iised, 
will  not  be  treated  as  a  condition  of  the 
policy,— siting  Eingsiey  v.  J9eu>  England 
Mta.  F,  Ins,  Co.  8  Gush.  898."  It  will  thus 
be  seen  that  the  case  above  cited  was  identi- 
cal with  the  case  at  bar.  The  case  of  Au 
J3able  Lumber  Co.  ▼.  Detrtrit  Mfrs.  Mut.  F. 
Ins,  Co.^  89  Mich.  407,  also  sustains  the  con- 
tention of  respondents. 

The  appellant  insists  that  the  argument 
that  a  party  who  makes  a  contract  contain- 
ing a  continuing  promise  to  do  a  particular 
thing  can  with  impunity  violate  the  promise 
because  the  contract  does  not  contain  a  clause 
expressly  stating  that  a  failure  to  keep  the 
promise  shall  render  the  contract  void  is  too 
absurd  to  merit  discussion.  This  would  be 
true  if  any  such  an  argument  were  made, 
but  the  criticism  made  by  appellant  would 
apply  to  the  breach  of  any  contract.  Of 
course,  if  a  party  violates  his  contract,  he 
does  it  at  his  peril,  and  is  liable  for  any 
damages  which  may  flow  from  it;  but  the 
contention  of  the  respondents  simply  is  that 
he  should  not  be  liable  for  damages  which 
did  not  flow  from  it.    As  this  is  a  new  ques- 
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tion  in  this  state,  we  feel  Justified,  under  the 
authorities,  in  deciding  it  in  consonance 
with  our  views  of  right,  and  therefore  hold 
that  no  error  was  committed  by  the  court  in 
the  instruction  complained  of,  as  the  instruc- 
tion placed  the  burden  upon  the  plaintiff  to 
show  that  the  breach  did  not  contribute  to 
the  loss. 

Appellant  also  urges  that  the  court  erred 
in  instructing  the  Jury  as  asked  by  plain- 
tiffs' request  No.  1,  the  error  of  the  court 
consisting  in  the  use  of  the  word  *  clear." 
The  court  instructed  the  Juiy  as  follows: 
''The  burden  of  proof  is  on  the  defendant, 
but  before  you  can  so  find,  you  should  be 
satisfied  by  a  clear  preponderance  of  proof 
that  he  did  so  bum  said  buildings. "  Had  this 
instruction  l)een  all  the  instruction  ffiven  to 
the  jury  on  this  subject,  there  might  he  some 
ground  for  the  apprehension  of  the  appellant 
that  the  lury  would  conclude  that  tne  court 
was  invoking  the  rule  in  a  criminal  case  that 
this  fact  would  have  to  be  established  beyond 
a  reasonable  doubt.  Even  if  we  consider  that 
the  court  had  erred  in  this  instruction,  the 
instructions  asked  for  by  the  defendants 
which  were  given  by  the  court,  it  seems  to 
us,  place  the  question  of  the  sufficiency  of 
the  proof  in  as  strong  a  light  before  the 
jury  as  the  instruction  given  by  the  court 
which  is  complained  of  by  the  defendants. 
The  seventh  instruction  asked  by  the  defend- 
ants was  as  follows:  "In  order  to  show 
fraud,  or  show  a  fraudulent  act  by  proof,  the 
proof  of  the  facts  and  circumstances  must  be 
such  as  will  convince  the  mind  of  an  ordi- 
narily prudent  person  that  the  party  charged 
is  guilty  of  such  charge ;  and  the  facts  and 
circumstances  must  be  such  as  not  to  be  sus- 
ceptible of  any  natural  or  reasonable  explana- 
tion consistently  with  the  honesty  and  in- 
tegrity of  the  person  charged  therewith  in 
respect  to  the  matters  in  issue. "  Instruction 
No.  8,  asked  by  the  defendants,  was  as  fol- 
lows :  ''This  is  a  civil  action,  and  it  is  not 
required  in  a  civil  action  to  establish  the 
facts  beyond  a  reasonable  doubt,  as  in  a  crim- 
inal case,  but  a  fair  preponderance  of  proof 
is  all  that  is  required  on  the  part  of  the  one 
who  attempts  to  establish  any  given  condi- 
tion of  affairs."  Thus,  as  we  have  said 
above,  putting  the  construction  on  instruc- 
tion No.  8  as  qualified  by  No.  7  asked  by 
the  defendants,  there  is  certainly  no  room 
for  them  to  raise  objections  to  the  instruction 
actually  given  by  the  court.  But  without 
considering  the  action  of  the  defendants  and 
the  instructions  asked  by  them,  when  we  take 
into  consideration  the  whole  of  the  instruc- 
tion on  this  point,  which  was  as  follows: 
"This  is  a  civil  action,  and  it  is  not  required 
in  a  civil  action  to  establish  the  facts  beyond 
a  reasonable  doubt,  as  in  a  criminal  case, 
but  a  fair  preponderance  of  proof  is  all  that 
is  required  on  the  part  of  one  who  attempts 
to  establish  any  given  condition  of  affairs, " — 
and  the  further  charffe  that,  "as  to  the  de- 
fense that  (George  £.  Hart  burned,  or  caused 
to  be  burned,  the  buildings  in  question,  that 
the  burden  of  proof  is  upon  the  defendant, 
and  that,  before  you  can  so  find,  you  should 
be  satisfied  by  a  clear  preponderance  of  the 
evidence  that  be  burned  bis  buildings,  or 
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caused  them  to  be  burned,"  we  think  the 
idea  is  remoyed  that  the  Jury  in  any  way 
got  the  impression  tliat  any  greater  amount 
of  proof  should  be  required  than  that  re- 
quired in  a  civil  action.  The  court  hnd  al- 
ready told  them  that  it  was  not  required  in 
a  civil  action  that  the  facts  should  be  estab- 
lished beyond  a  reasonable  doubt,  as  in  a 
criminal  case,  and  had  also  informed  them 
that  the  burden  of  proof  was  upon  the  defend- 
ant. It  seems  to  us  that,  in  connection  with 
the  instruction  given  above,  the  phrase  **  clear 
preponderance  of  the  evidence  amounts  to 
nothing  more  than  a  preponderance  of  evi- 
dence, or  a  distinct  preponderance  of  evi- 
dence, which  would,  of  course,  be  necessary 
to  a  verdict,  as  it  must  be  a  distinct  pre- 


ponderance before  the  preponderance  can  be 
ascertained.  Construing  the  instructions  to- 
gether, we  think  the  jury  was  not  misled  by 
the  instruction. 

The  claims  that  errors  were  committed  on 
the  part  of  the  court  in  the  admission  of  cer- 
tain testimony  we  do  not  think  are  substan- 
tiated by  the  record.  So  far  as  the  further 
contention  is  concerned, — that  the  verdict  of 
the  jury  was  contrary  to  the  evidence,— we 
think  there  was  sufficient  testimony  on  all 
the  points  controverted,  including  the  ques- 
tion of  the  watchman,  to  sustain  the  verdict 

Hie  judgment  wiU  iherefwe  be  affirmed. 

Anders  and  Stiles»  JJ.,  concur. 


IOWA  SUPREME  COURT. 


B.  B.  THOMPSON 

V. 

T.  H.  JACKSON  it  <a.,  Appts. 
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1  •  The  JurlMllGtloiial  amoiint  for  an  ap- 
peal ezifltfl  where  a  Judgment  for  the  oeoessary 
amooDt  can  be  rendered  consistently  with  the 
pleadings,  althoogb  It  includes  exemplary  dam- 
ages. 

8.  Jnrtsdletion  can  be  collaterally  at^ 
tacked  in  an  action  for  wrongful  acts  In  eze- 
outing  a  Judgment. 

8*  Jarisdletion  of  a  Jnstioe  of  the  peace 

In  Iowa  over  a  nonresident  is  not  obtained  with. 


out  any  service  in  the  township  where  the 
was  brouglit. 

4.  A  Justice  of  the  peace,  like  jad^^ee 
of  the  saperior  courts,  is  protected  from 
personal  liability  for  Judicial  acts  in  exoess  of  his 
Jurisdiction,  If  be  acted  in  good  faltb  believing 
be  had  Jurisdiction. 

6*  A  constable  in  not  liable  for  executing  a 
Justloe^s  Judgment  merely  because  it  was  In  ex- 
cess of  Jurisdiction,  if  the  Justice  was  not  liable. 

(January  tt,  1866.) 

APPEAL  bv  defendants  from  a  Judgment  of 
the  District  Court  for  Palo  Alto  County, 
in  favor  of  plaintiff  In  an  action  brought  to 


NOTB.— The  above  case  is  in  line  with  the  trend  of 
Judicial  thought  In  its  disposition  to  break  down 
the  distinction  as  to  the  liability  of  superior  and  in- 
ferior Judges  for  acts  done  in  excess  of  Jurisdiction 
<See  Austin  v.  Vrooman  (N.  Y.)  14  L.  R.  A.  188,  and 
fiofe).  But  there  is  grave  doubt  as  to  the  correct- 
ness of  the  decision.  Judges  whether  of  superior 
or  Inferior  Jurisdiction  are  not  exempt  from  lia- 
bility for  their  acts  if  they  act  entirely  without 
Jurisdiction. 

In  Bradley  v.  Fisher,  80  CT.  S.  18  Wall.  886,  SO  L. 
ed.  040,  the  court  says:  "Where  there  is  clearly  no 
Jurisdiction  over  the  subject-matter  any  authority 
exercised  is  a  usurped  authority,  and  for  the  exer- 
cise of  such  authority  when  the  want  of  Jurisdic- 
tion is  known  to  the  Judgre  no  excuse  Is  permis- 
sible," 

In  Galder  v.  Halket,  8  Moore,  P.  C.  C  75,  Parke, 
B.,  says,  in  effect  Bogllsh  Judges  when  they  act 
wholly  without  Jurisdiction  have  no  privilege. 

In  Houlden  v.  Smith.  U  Q.  B.  841, 10  L.  J.  Q.  K 
170,  it  is  decided  that  a  Judge  of  a  court  of  record  is 
answerable  for  an  act  done  by  his  command  when 
he  has  no  Jurisdiction  and  is  not  misinformed  as  to 
the  facts  on  which  Jurisdiction  depends:  thus  where 
a  person  Uving  out  of  the  territorial  Jurisdiction  of 
a  county  court  was  committed  for  contempt  in  not 
obeying  a  summons  from  such  court,  the  Judge 
was  held  liable. 

In  Lange  v.  Benedict,  73  N.  Y.  87, 20  Am.  Rep.  80, 
one  of  the  grounds  of  deciding  in  favor  of  the 
Judge  was  that  *'his  act  was  not  without  the  incep- 
tion of  Jurisdiction." 

In  Owynn  v.  Poole,  Lutw.  fol.  1660,  It  is  said: 
**Other  inferior  Jurisdictions  are  limited  in  respect 
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to  place,  as  the  Jurisdiction  of  Justices  of  peace  In 
relation  to  the  poor  is  limited  to  making  rates  for 
the  relief  of  them  In  their  several  parishes,  but  if 
they  tax  the  parish  of  8.  to  the  relief  of  the  poor 
of  the  parish  of  D.  that  is  an  apparent  excess  of 
their  Jurisdiction  and  *  the  Justice  and  the  officer 
are  liable  to  an  action."  ** And  of  that  sort  alfH>  are 
Inferior  courts  in  corporations  where  the  Judge 
and  officer  are  liable  or  not  with  this  difference: 
where  it  appears  or  may  reasonably  appear  to 
them  that  the  cause  arose  out  of  their  Jurisdlctioo 
[territorially!  and  yet  notwithstanding  they  pro- 
ceed they  are  both  liable  to  an  action;  but  it  Is 
otherwise  where  it  doth  not  appear  or  cannot  rea- 
sonably appear  whether  the  cause  arose  out  of 
their  Jurisdiction  or  not;  for  there  no  action  will 
lie  against  them  unless  they  proceed  after  they  are 
Informed  or  know  that  the  cause  of  action  aroee 
out  of  their  Jurisdiction." 

Id  Thompson  v.  Jackson  the  court  says  that  *^o 
Jurisdiction  was  acquired  by  the  service."  Why? 
Not,  it  would  seem,  because  the  service  was  defec- 
tive in  an  action  of  which  the  subject-matter  was 
within  the  Jurisdiction  of  the  Justice,  bu  t  because 
the  statute  gave  the  Justice  no  Jurisdiction  of  the 
subject*matter  In  this  particular  case  unless  de- 
fendant was  served  in  the  township  where  suit  was 
brought.  If  this  is  true  then  the  justice  usurped 
Jurisdiction  and  within  the  authorities  above  dted 
is  not  protected.  It  is  to  be  regretted  that  the 
court  did  not  discuss  this  phase  of  the  question  and 
decide  whether  the  Justice  was  acting  without  Ju- 
risdiction of  the  subject-matter  or  simply  without 
Jurisdiction  of  d^endanU  H.  P.  F. 


See  also  27  L.  R.  A.  OGO;  30  1..  R.    A.  r,OC;  30  L.  R.  A.  84;  39  L.  R.  A.  210;  43 
L.  R.  A.  630;  44  L.  R.  A.  435;  46  L.  R.   A.  215. 
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€Ofer  damages  for  alleged  trespass  in  assum- 
inc  jarisdiciion  of  a  cause  of  action,  entering 
jodgment  and  proceeding  to  levy  upon  and  sell 
■ome  of  plaintiff's  property,  m  satisfaction 
thereof,  when  there  was  do  jurisdictioD  in  the 
cause.    Bevermd. 

The  facts  are  stated  in  the  opinion. 

MeuTM,  C.  E.  CohooB  and  B.  E.  Kellyv 
for  appellants: 

The  justice  had  Jurisdiction  of  the  subject- 
matter  of  the  action. 

See  Atispaek  v.  Ferguion,  71  Iowa,  144. 

But  having  judicially  determined  that  he 
had  jurisdiction  of  the  person  of  the  defend* 
aot,  though  such  judicitd  determination  was 
by  him  made  erroneously,  before  he  entered 
Judgment,  the  question  is,  Can  he  be  held  to 
respond  in  damages  to  Thompson  for  such  er- 
roneous holding  on  a  question  ot  law  while 
acting  in  bis  judicial  capacity? 

It  was  not  a  case  of  no  service,  but  of  in- 
aofficient  service.  He  had  jurisdiction  of  the 
subject-matter  and  his  jurisdiction  was  co- 
extensive with  his  county,  and  he  was  there- 
fore not  acting  without  any  jurisdiction  what- 
ever. 

Bonsall  v.  liett,  14  Iowa.  812;  Oooper  v. 
Sunderland,  3  Iowa,  114.  66  Am.  Dea  52; 
Bollinger  v.  Tarbdl,  16  Iowa,  492,  85  Am. 
Dec.  627;  Morrow  v.  Weed,  4  Iowa,  77,  66  Am. 
Dec.  122;  Boker  v.  Cfiapline,  12  Iowa,  204; 
Pratt  ▼.  Weetern  Stage  Co.  27  Iowa,  864;  Bog- 
ere  v.  Loop,  51  Iowa,  48. 

The  defendant  T.  H.  Jackson  is  not  liable 
herein,  having  had  jurisdiction  of  the  subject- 
matter,whe>ther  be  had  or  had  not  jurisdiction 
of  the  person  of  the  defendant  Thompson  or 
not. 

Bradl^  y.  FUher,  80  XT.  8.  18  Wall.  885, 
80  L.  ed.  646;  Alke  y.  Reeee,  89  Fed.  Hep.  841; 
Gooley,  Torts,  420;  Seott  v.  Stan^field,  L.  R.  8 
Ezcb.  220. 

No  action  will  lie  against  a  Judse  for  any 
acts  done  or  words  spoken  in  h&  judicial 
capacity  In  a  court  of  justice. 

Seati  V.  StanaMd,  L.  R.  8  Exch.  220;  Eenke 
v.  MeOord,  65  Iowa,  878. 

A  judicial  officer  acting  within  his  jurisdic- 
tion enjoys  absolute  immunity  from  liability 
in  a  civil  action  lor  a  mistake  of  law  or  error 
In  judgment. 

a  Billiard,  Torts,  101;  Cooley,  Torto,  408. 

In  note  to  page  409,  Cooley  on  Torts,  it  is 
•aid:  * 'There  are  dicta  in  some  cases,  that  a 
Justice  Is  civilly  responsible  when  he  acts 
maliciously  or  conuptly,  but  they  are  not 
well  founded,  and  the  express  decisions  are 
against  them." 

Jones  V.  Brown,  64  Iowa,  74;  Oreen  v.  Tal- 
M,  86  Iowa,  499;  Hofjoe  v.  Jiawn.  14  Iowa, 
610;  Q owing  v.  Qowgill,  12  Iowa,  495;  Waseon 
V.  Mitehdl,  18  Iowa,  158;  Lancaeter  v.  Lane^ 
19  III.  242;  Adkina  v.  Breu>er,  6  Cow.  206,  15 
Am.  Dec.  264;  liutt  v.  Gardner,  2  Cnsh.  68, 
48  Am.  Dec.  (^2;  Tata  v.  Laneing,  6  Johna 
282, 9  Johns.  8tf5,  6  Am.  Dec.  290. 

When  an  officer  receives  from  any  court  a 
warrant  or  execution  regular  upon  ita  face 
commanding  bim  to  execute  it  by  doing  cer- 
tain acts,  no  matter  what  any  outsider  or  in- 
terested persons  say  to  him  as  to  whether  the 
court  bad  or  bad  not  the  legal  right  to  issue 

27L^R.A. 


the  same,  it  is  such  ministerial  officer's  busi- 
ness to  execute  it. 

Bishop,  Non-Cont.  L.  1889  ed.  g  211 ,  p.  85; 
Eenke  v.  McCord,  55  Iowa.  886;  2  nilliard. 
Torts,  125;  Clarke  v.  Mai/,  2  Gray,  410. 61  Am. 
Dec.  470;  Cooley,  Torts,  pp.  466-467. 

There  is  no  showing  that  either  of  the  de- 
fendants acted  maliciously  or  vindictively. but 
simply  did  what  any  man  under  like  circum- 
stances would  do  in  a  like  case. 

Throop,  Pub.  Off.  §  759,  p.  TliO-  Baker  v. 
Sfteehan,  29  Minn.  285;  Ohaee  v.  IngalU,  97 
Mass.  524. 

Meters.  Soper,  Allen  Ik  MorUng,  for  ap- 
pellee: 

The  official  acts  of  a  justice  of  the  peace  de- 
pend for  their  validity  on  their  accordance 
with  the  statute  from  which  his  powers  ara 
derived. 

Cook  V.  United  States,  1  G.  Qreene,  42. 

That  the  justice  had  no  Jurisdiction  in  the 
suit  in  question  is  settled  by  Meuneh  v.  Breit- 
enbach,  41  Iowa, 527,  and  Auepach  v.  Ferguson, 
71  Iowa,  144. 

The  defect  in  the  Justice's  proceedings  was 
not  in  the  manner  of  service  but  in  the  Jna- 
tice's  Jurisdiction.  \ 

The  Judgment  having  been  rendered  with- 
out jun»diction  was  a  nullity  and  subject  to 
collateral  attack. 

Beed  v.  Wright,  2  0.  Greene,  84;  Freem. 
Judgm.2d  ed.  $g  117  et  seq,;  Ridey  y.  Phenim 
Bank,  88  N.T.  887,  88  Am.  Rep.  421. 

Plaintiff  was  not  bound  to  appear  and  raise 
the  question  of  Jurisdiction. 

DunlajK  V*  Oodif,  81  Iowa,  266,  7  Am.  Rep. 
129;  HamiUon  v.  Millhovse,  46  Iowa»  74; 
Freem.  Judgm.  2d  ed.  §  117. 

The  justice  had  no  Jurisdiction  to  make  any 
determination  in  the  case.  He  is  therefore  lia- 
ble as  a  trespasser. 

Lanpher  v.  DeweU,  56  Iowa,  158:  Hifme  v. 
Puda  (Iowa)  May  24,  1898;  1  Coolev,  Torto, 
416.  420;  12  Am.  &  Eog.  Encyclop.  Law,  pp. 
898,  400. 

If  a  court  acto  without  Jurisdiction  ito  Jiidg- 
mente  are  nullities.  They  are  not  voidable  bat 
void.  They  are  justification  and  all  persona 
concerned  in  executing  such  judgments  or 
sentences  are  trespassers. 

12  Am.  &Eog.  Eocyclop.  Law,  p.  400,  and 
authorities  cited;  Cooley,  Torts,  Ist  ed.  §  469; 
Freem.  Judgm.  2d  ed.  §  117;  FrLcm.  Execu- 
tions, §8  aO,  102.  See  Merritt  v.  Ileud,  5 
Denio,  852;  Borne  v.  Pudil,  supra. 

An  officer  making  an  excessive  levy  is  a 
trespasser  ab  initio  and  liable  according!}'. 

Cooley,  Torto,  Ist  ed.  §  462. 

Rothrook*  J.,  delivered  the  opinion  of 
the  court : 

1.  The  defendant  T.  H.  Jackson  was  a  jus- 
tice of  the  peace,  and  C.  B.  Jackson  was  a 
special  constable.  A  judgment  for  $i.  75  and 
costo  was  entered  on  the  docket  of  said  justice 
against  E.  B.  Thompson,  plaintiff  herein, 
and  in  favor  of  one  Nolan.  Execution  waa 
issued  on  the  judgment,  and  it  was  served  by 
C.  B.  Jackson,  as  special  constable,  by  levy- 
ing upon  and  soiling  certain  hay  in  stack, 
the  property  of  the  defendant  in  execution. 
This  action  was  brought  to  recover  damagea 
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of  the  defendants,  on  the  ground  tbat  the 
Judgment  was  void  for  want  of  jurisdiction 
to  render  the  same.  It  is  averred  in  the  peti- 
tion that  the  bay  levied  upon  was  of  the  value 
of  $44,  and  that  the  "^  levy  and  sale  were  ex- 
cessive. It  is  also  charged  in  the  petition 
^'that  said  defendants  acted  in  the  premises 
in  willful  excess  and  abuse  of  their  authority 
and  of  the  process  of  the  law,  and  fraudu- 
lently and  maliciously  and  with  oppression, 
and  they  conspired  toj^ether  in  the  premises 
to  oppress  this  plaintiff,  and  defraud  him, 
and  to  do  damage  aforesaid  ;  that  the  defend- 
ants have  in  their  possession  the  documents, 
papers,  and  judgment  entry  hereinbefore  re- 
lerred  to,  and  the  plaintiu  is  unable  to  set 
out  copies  thereof;  wherefore  the  plaintiff 
demands  judgment  against  the  defendants  for 
$44,  actual  damages,  and  $50,  exemplary 
damages,  and  costs."  The  judgment  on  the 
verdict  against  T.  H.  Jackson  was  for  $46.62, 
and  against  0.  B.  Jackson  for  $10. 

The  first  question  presented  goes  to  the 
jurisdiction  of  this  court  to  entertain  the 
appeal.  It  is  claimed  by  appellee  that  the 
amount  in  controversy,  as  shown  by  the 
pleadings,  does  not  exceed  $100,  and  that, 
as  the  trial  judge  did  not  certify  questions 
for  the  determination  of  this  court,  the  appeal 
should  be  dismissed.  We  have  set  forth  part 
of  the  petition  to  show  that  the  plaintiff 
claimed  exemplary  damages  under  proper 
averments,  and  demanded  $44  actual  dam- 
ages, and  $50  exemplary  damages.  And  the 
petition  was  afterwards  amended  by  strikin/r 
from  the  demand  for  judgment  •the  sums  of 
$44  and  $50,  and  inserting  in  lien  thereof  the 
sum  of  $49  and  $150,  respectively.  So  that 
when  thb  case  was  tried  the  plaintiff  de- 
manded judgment  for  $199.  The  petition 
was  not  at  any  time  before  or  after  verdict 
amended  by  reducing  the  amount  claimed. 
The  thought  of  counsel  for  appellee  is  that 
the  amount  in  controversy  did  not  exceed 
$100  because  the  recovery  o'f  exemplary  dam- 
ages is  not  a  matter  of  right,  but  that  the 
amount  thereof  is  left  to  the  discretion  of  the 
Jury.  The  defendants  denied  the  averments 
of  the  petition  charging  them  with  malice 
and  oppression,  and  the  cause  was  submitted 
upon  pleadines  which  authorize  a  judgment 
for  plaintiff  for  more  than  $100.  It  is  true 
it  is  not  the  amount  named  in  the  prayer  of 
a  petition  that  determines  the  amount  in  con- 
troversy ;  that  question  is  settled  by  the  body 
or  charging  part  of  the  pleading.  Cooper 
y.  DiOon,  56  Iowa,  868.  If  by  the  plead- 
ings, and  consistently  therewith,  a  judgment 
mi.e:ht  have  been  recovered  for  more  than 
$100,  the  case  is  appealable,  with  the  certifi- 
cate required  by  section  8173  of  the  Code. 
Ormfiby  Bros.  y.  Nolan,  69  Iowa,  180 ;  Madi- 
son V.  Spitsnogle,  58  Iowa,  869.  There  is  no 
doubt  that  the  defendants  had  the  right  to 
appeal  the  case. 

2.  It  appears  from  the  record  that  the  de- 
fendant T.  H.  Jackson  was  a  country  justice 
of  the  peace  in  Lost  Island  township,  Palo 
Alto  county.  8.  J.  Nolan  formerly  lived  in 
that  vicinity,  and  removed  to  the  state  of 
Montana.  He  1  eft  some  veri  fied  accounts  w  i  tb 
said  justice  of  the  peace  for  collection,  among 
whidi  was  an  account  against  £.  B.  Thomp- 
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son,  who  resided  In  said  township.  He  re- 
moved across  the  line  of  said  township  into 
Highland  township,  in  the  same  county,  in 
November,  1892.  Shortly  after  his  removal, 
Jackson  issued  an  original  notice  on  said  ac- 
count, and  delivered  it  to  a  constable,  and  it 
was  served  on  Thompson  in  Highland  town- 
ship. The  justice  made  up  his  docket  in 
proper  form,  and  it  shows  affirmatively  that 
the  original  notice  was  served  in  Highland 
township.  Thompson  made  no  appearance 
on  the  return  day,  and,  as  appears  by  the 
docket  entry,  the  justice  found  that  he  wa» 
served  with  the  notice  ''in  the  manner  re- 
quired by  law  in  Highland  township,"  and 
entered  a  judgment  against  him  on  the  10th 
day  of  December,  1892.  Thompson  gave  no 
attention  to  the  matter ;  and,  on  the  24th  day 
of  the  same  month,  execution  was  issued,  a 
levy  was  made,  and  the  property  was  after- 
wards sold. 

The  principal  question  arises  upon  the 
claim  tliat  Jackson  had  no  jurisdiction  to 
enter  the  judgment,  and,  because  of  the  want 
of  jurisdiction,  he  and  the  special  constable 
are  liable  in  damages  for  executing  the  judg- 
ment. Counsel  for  appellants  contend  that 
the  justice  had  Jurisdiction,  or,  rather,  that 
the  question  of  Jurisdiction  cannot  be  raised 
in  a  collateral  proceeding.  We  think  this 
position  is  not  well  taken.  The  statute  de- 
fining the  territorial  jurisdiction  of  justices 
of  the  peace  is  not  as  explicit  as  it  might  be 
made.  Section  8507  of  the  Code  provides,  in 
a  general  way,  that  the  Jurisdiction  is  coex- 
tensive  with  the  county  unless  specially  re- 
stricted. Section  8509  is  as  follows :  ** Suits 
may  in  all  cases  be  brought  in  the  township 
where  the  plaintiff  or  defendant,  or  one  of 
several  defendants,  resides."  Section  8510 
provides  that  suits  ^'may  also  be  brought  in 
any  other  township  of  the  same  county  if  act- 
ual service  on  one  or  more  of  the  defendants  ia 
made  in  such  township."  The  plaintiff  in 
the  action  was  a  nonresident  of  the  county, 
and  Thompson  was  not  served  with  the  orig- 
inal notice  in  the  township  where  the  suit 
was  brought,  and  no  Jurisdiction  was  ac- 
quired by  the  service.  Anspath  v.  Ferguson, 
71  Iowa,  144.  This  question  was  determined 
by  the  justice,  and  he  decided  that  he  had 
jurisdiction  of  Thompson. 

The  district  court  instructed  the  jury  upon 
this  question  as  follows :  **  As  to  the  defend- 
ant T.  H.  Jackson,  you  are  told  that,  in  the 
judgment  of  the  court,  it  appears  from  the 
undisputed  facts  that  the  said  Jackson  had 
no  jurisdiction  of  the  person  of  the  defendant 
in  the  action  wherein  P.  J.  Nolan  was  plain- 
tiff, and  the  plaintiff,  E.  B.  Thompson,  was 
defendant ;  and  that  he  had  no  jurisdiction 
to  render  the  judgment  of  December  10,  1892, 
against  the  plaintiff  in  this  cose;  and  that  in 
rendering  the  said  judgment,  and  in  issuing^ 
an  execution  thereon,  and  in  delivering  the 
same  to  the  officer,  with  instruction  to  levy 
the  same,  the  said  defendant  acted  without 
warrant  or  authority  of  law,  and  is  liable  to 
the  plaintiff  herein  for  such  damages  as  he 
has  sustained.  It  appears  from  the  uncontro- 
verted  testimony  that,  under  the  execution  in 
question,  a  certain  quantity  of  hay  belonginir 
to  the  plaintiff  was  levied  upon  and  sold  anS 
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conTerted  bv  the  paichafler,  and  the  meas- 
ure of  the  plaintiff's  recovery  would  be  the 
fair,  reasonable  market  value  of  the  said  hay, 
as  it  was  at  the  time  and  place  levied  upon, 
w  1 1  interest  on  such  sum  at  six  per  cent  per 
annum  to  date ;  and  this  will  be  the  limit 
of  plaintiff's  recovery,  unless  you  find  that 
the  defendant  acted  maliciously.  As  to  the 
defendant  T.  H.  Jackson,  therefore,  your 
verdict  will  be  for  the  plaintiff,  and  against 
him,  in  such  sum,  at  least,  as  will  compen- 
sate the  plaintiff  for  the  loss  of  the  hay  levied 
upon  under  the  rule  hereinbefore  givenyou ; 
and,  if  you  find  that  the  defendant  T\  H. 
Jackson  acted  maliciously,  then,  in  addition, 
you  may  allow  the  plaintiff  exemplary  dam- 
ages in  such  amount  as,  in  your  best  judg- 
ment, he  ought  to  recover,  not  to  exceed  the 
amount  claimed  in  the  petition.  As  to  the 
defendant  C.  B.  Jackson,  you  are  told  that 
the  execution  delivered  to  him,  and  under 
which  he  made  levy  upon  Uie  property  of  the 
plaintiff,  is  regular  in  form,  and  upon  its  face 
appears  to  be  a  valid  writ.  The  defendant 
C.  li.  Jackson  was  therefore  Justified  in  pro- 
ceeding to  execute  the  said  writ,  and  in  levy- 
ing upon  and  selling  the  hay  in  controversy, 
unless  he  knew  or  "had  knowledge  of  such 
facts  as  would  put  him  upon  inquiry,  which 
inquiry^  if  prosecuted  with  reasonable  dili* 
^nce.  would  have  disclosed  the  fact  that  the 
ludgment  upon  which  the  said  execution  was 
issued  was  void  for  want  of  Jurisdiction  of 
the  j  ustice  rendering  the  same. "  Under  these 
instructions,  the  jury  were  required  to  find 
a  verdict  against  the  defendant  T.  H.  Jackson 
in  some  amount;  and  the  right  of  recovery 
for  actual  damages  is  founded  upon  the  theory 
that  he  is  absolutely  liable  in  damages  even 
if  he  acted  in  good  faith,  believing  that  he 
had  jurisdiction. 

It  is  a  well-established  general  rule  that 
Judges  of  superior  courts  and  courts  of  gen- 
eral jurisdiction,  when  acting  within  the 
scope  of  their  jurisdiction,  are  not  liable, 
however  erroneous  or  wrontrf  ul  their  acts  may 
be.  Bradley  v.  Fisher,  80  U.  8.  18  Wall. 
835,  20  L.  ed.  646;  Cooley.  Torts,  pp.  472- 
474 ;  Bishop,  Non-Cont.  L.  ^^  781-784.  And, 
if  a  judge  of  such  court  should  mistakenly 
decide  that  the  service  or  writ  by  which  the 
defendant  is  sought  to  be  brought  into  court 
was  such  as  to  give  jurisdiction  of  the  de- 
fendant, there  is  no  reason  whv  he  should  not 
be  protected  from  an  action  for  damages,  as 
well  as  when  he  decides  any  other  question 
in  a  case  erroneously.  To  illustrate :  Sup- 
pose a  Judge  of  one  of  our  district  courts 
should  have  the  question  presented  whether 
an  original  notice  was  properly  served,  and 
should  decide  that  the  service  was  good,  and 
it  should  afterwards  be  adjudged  that  it  was 
BO  defective  that  it  was  no  service ;  under  all 
the  decisions  and  views  of  text-writers,  an 
action  for  damages  would  not  lie  against  him. 
We  have  probably  discussed  these  funda- 
mentil  rules  sufficiently  for  the  purpose  of 
this  case. 

3.  A  distinction  is  sought  to  be  made 
between  the  liability  of  a  judge  of  a  court 
of  general  Jurisdiction  and  a  justice  of  the 
peace.  It  is  stated  thus  in  Cooley  on  Torts 
(section  419) :    "It  is  universally  conceded 
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that,  when  inferior  courts  or  Judicial  offlcen 
act  without  their  jurisdiction,  the  law  can 
give  them  no  protection.  The  rule  has  been 
held  otherwise, however,  in  cases  of  judges  of 
superior  courts  where  the  error  has  consisted 
in  exceeding  their  authority. "  In  section  420 
the  reason  of  the  distinction  is  stated  thus: 
"  Why  the  law  should  protect  the  one  judge, 
and  not  the  other,  and  why,  if  it  protects  one 
only,  it  should  be  the  very  one  who,  from 
his  higher  position  and  presumed  superior 
learning  ana  ability,  ought  to  be  most  free 
from  error,  are  questions  of  which  the  fol- 
lowing may  be  suggested  as  the  solution: 
The  inferior  judiciHl  officer  is  not  excused 
for  exceeding  his  jurisdiction  because,  a  lim- 
ited authority  only  having  been  conferred 
upon  him,  he  best  observes  the  spirit  of  the 
law  by  solving  all  Questions  of  doubt  against 
his  Jurisdiction.  If  he  errs  in  this  direction, 
no  harm  is  done,  because  he  can  always  be 
set  right  by  the  court  having  appellate  au- 
thority over  him,  and  he  can  liave  no  occasion 
to  take  hazards  so  long  as  his  decision  is  sub- 
ject to  review.  The  rule  of  law  which  com- 
pels him  to  keep  within  his  jurisdiction  at 
Lis  peril  cannot  be  unjust  to  him,  l)ecause, 
by  aeclining  to  exercise  any  questionable 
authority,  he  can  always  keep  within  safe 
bounds,  and  will  violate  no  duty  in  doing  so. 
Moreover,  in  doing  so  he  keeps  within  the 
presumptions  of  law,  for  these  are  always 
against  the  rightfulness  of  any  authority  in 
an  inferior  court  which,  under  the  law,  ap- 
pears doubtful.  On  the  other  hand,  when  a 
grant  of  general  jurisdiction  is  made,  a  pre- 
sumption accompanies  it  that  it  is  to  be  ex- 
ercised generally,  until  an  exception  appears 
which  is  clearly  beyond  its  intent.  Its  very 
nature  is  such  as  to  confer  upon  the  officer 
intrusted  with  it  more  liberty  of  action  in 
deciding  upon  his  powers  than  could  arise 
from  a  grant  expressly  confined  within  nar- 
row limits,  and  the  law  would  be  inconsistent 
with  itself  if  it  were  not  to  protect  him  in 
the  exercise  of  this  judgment.  Moreover,  for 
him  to  decline  to  exercise  an  authority  be- 
cause of  the  existence  of  a  question  when  his 
own  judgment  favored  it,  would  be  to  that 
extent  to  decline  the  performance  of  duty,  and 
measurably  to  defeat  the  purpose  of  the  law 
creating  his  office ;  for  it  cannot  be  supposed 
that  this  contemplated  that  the  judge  should 
act  officially  as  though  all  presumptions  op- 
posed his  authority,  when  the  fact  was  di- 
rectly the  contrarv.*  We  have  set  out  this 
extended  extract  because  it  embodies  all  of 
the  reasons  given  by  the  various  courts  which 
have  promulgated  the  doctrine.  It  will  be 
observed  thatlhe  distinguished  author,  by  his 
opening  statement  in  the  quotation,  makes  a 
most  pertinent  suggestion  as  to  why  the  rule 
should  have  been  adopted.  After  an  exhaus* 
tive  examination  of  the  cases  which  make 
this  distinction,  we  have  to  say  that  we  do 
not  think  that  they  are  founded  upon  grounds 
which  can  be  sustained  by  any  logical  or 
reasonable  argument.  In  the  case  of  Henke 
V.  McGord,  55  Iowa,  878,  it  was  held  that  a 
justice  of  the  peace  who  enforced  an  ordi- 
nance which  is  void  for  want  of  power  in  the 
city  to  enact  it  cannot  be  held  liable  therefor 
in  a  civil  action.    The  general  rule  as  stated 
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in  Cooley  on  TorU.  is  referred  to,  and  the 
following  language  was  used  in  reference 
thereto :  **  Wlfether  a  rule  is  just  which  af- 
fords immunity  to  the  judge  of  a  superior 
court,  who,  from  his  position  and  presumed 
learning,  ouffht  to  be  most  free  from  error, 
whilst  it  holds  an  inferior  judicial  officer 
liable,  we  ne^  not  now  determine."  The 
case  of  Brooks  v.  Mangan,  86  Mich.  576,  in- 
volves the  same  question  as  to  the  liability 
of  a  justice  of  the  peace  for  enforcing  a  void 
citv  ordinance.  The  court  said :  **  It  is  con- 
ceded that  circuit  judges  cannot  be  held  lia- 
ble in  a  civil  action  for  any  judicial  deter- 
mination although  such  determination  results 
in  depriving  the  citizen  temporarily  of  his 
liberty.  Circuit  judges  are  usually  men  of 
experience  and  education  in  the  law,  while 
justices  of  the  peace  seldom  have  any  legal 
education  or  training.  Upon  what  reason 
should  the  former  be  held  exempt  from  lia- 
bility for  their  errors,  while  the  latter  must 
be  severely  punished  for  honest  errors  of 
judgment?  I  can  find  no  reason  in  such  a 
distinction. "  In  Bishop,  Non -Contract  Law, 
§  783,  it  is  said :  **  Most  of  the  cases  exhibit 
an  inclination  to  be  specially  severe  on  jus- 
tices of  the  peace  and  other  inferior  magis- 
trates, compelling  them,  in  distinction  from 
the  rule  as  to  the  superior  judges,  to  respond 
in  damages  whenever  their  judicial  act  was 
without  jurisdiction.  But,  in  reason,  if 
judges  properly  expected  to  be  the  most 
learned  can  plead  official  exemption  for  their 
blunderings  in  the  law,  a  fortiori  those  from 
whom  less  is  to  be  expected,  and  who  receive 
less  pay,  should  not  be  compelled  to  respond 
in  damages  to  their  mistakes  honestly  made, 
after  due  carefulness."  We  might  cite  many 
other  protests  and  criticisms  by  courts  and 
text- writers  condemning^ the  rule,  but  it  is 
not  necessary  to  do  so.  The  current  of  legal 
thought  is  that  the  distinction  is  unreason- 
able, unjust,  illogical,  and  ought  not  to  ob- 
tain. 


It -is  to  be  remembered  that  this  case  is 
founded  on  the  want  of  jurisdiction  in  the 
justice  of  the  pence,  and  an  excessive  levy 
on  property  by  tlie  constable.  There  are 
averments  in  the  petition  in  aggravation  of 
the  alleged  wrong,  as  that  the  acts  were  ma- 
licious and  without  cause,  and  vindictive 
dumages  are  claimed.  The  instructions  w« 
have  set  out  above  ignore  all  these  consider- 
ations, and  hold  the  justice  of  the  peace  lia- 
ble because  his  judgment  was  void ;  and  the 
jury  were  further  instructed  that  the  con- 
stable was  liable  if  he  knew  or  had  know* 
ledge  of  such  facts  as  would  put  him  on  in- 
quiry, which  inquiry,  if  prosecuted  with 
reasonable  diligence,  would  have  disclosed 
the  fact  that  the  judgment  was  void  for  want 
of  jurisdiction,  and  that  he  was  also  liable 
if  he  made  an  excessive  levy  on  property.  It 
must  be  remembered  that  we  are  discussing 
the  question  of  liability  for  judicial  acta 
only.  A  justice  of  the  peace  is  both  a  judi- 
cial and  ministerial  officer.  For  his  wrong- 
ful ministerial  acts  he  is  liable  the  same  aa 
any  other  ministerial  officer.  This  is  the  ef- 
fect of  the  decisions  in  the  cases  of  lAMoiher 
V.  Bewll,  56  Iowa,  153,  and  Rwna  ▼.  FudU 
(Iowa)  55  N.  W.  Rep.  485. 

Some  question  is  made  as  to  whether  any 
of  the  assignments  of  error  apply  to.  both  of 
the  defendants.  We  discover  no  ground  for 
this  objection.  If,  as  we  have  found,  the 
justice  of  the  peace  was  not  liable  for  render- 
ing the  judgment,  the  constable  was  also 
protected  by  the  judgment  for  all  his  acts, 
unless  for  a  willfully  excessive  levy  and  sale 
of  property,  with  intent  to  oppress  the  de- 
fendant in  execution.  Henlu  v.  MeGord  and 
Brooks  V.  Mangan,  supra. 

For  the  eiior  in  the  instrnrtions  above  dis> 
cussed,  the  judg?MiU  qf  the  IHstrid  Cfourt  i$ 
revei'sed. 
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TALBOT   PAVING    CO.,    Plff.    in  Err., 

V. 

Charles  A.  GORMAN. 


(. 


.Mlcb. 


.) 


1*  Beeeivinfl^  and  iisiiiip  ifoods  after  oiH 
portanity  to  ascertain  whether  they 
conform  to  the  description  in  the  contractor 
not,  coDStitutes  an  acceptance  which  outs  oflF  all 
rifirht  to  recover  for  defects  in  them,  unless  there 
was  a  warranty. 

8«  A  contract  for  paring^  atone  accord- 
ing^ to  certain  specifications  does  not 
imply  any  warranty* 

(December  28, 1804.) 


NOTB.— The  above  case  is  an  interesting  lllustra- 
tlOD  of  the  law  as  to  implied  warranty  in  sales  by 
description,  aa  to  which  see  note  to  Murchie  v.  Cor- 
nell (Mass.)  UL.  B.  A.  tfflL 
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ERROR  to  the  Circuit  Coart  for  Wayne 
County,  to  review  a  judgment  in  favor 
o  defendant  in  an  action  brought  for  com- 
pensation for  the  value  of  labor  which  plain- 
tiff had  been  compelled  to  expend  upon  ma- 
terial furnished  by  defendant  to  plaintiff  and 
for  shortages,  in  which  defendant  set  up  a 
claim  for  unpaid  purchase  money  upon  which 
he  recovered.    Affirmed. 

The  facta  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Brennan,  Donnelly  ft  Van  De 
Mark  for  plaintiff  in  error. 

Mr,  Walter  Barlow*  for  defendant  in 
error: 

Where  a  contract  is  made  for  an  article  of 
a  particular  quality,  and  it  is  sent  in  pur- 
suance of  such  contract,  where  the  party  has 
an  opportunity  to  examine  the  article,  and 
where  an  opportunity  is  given,  and  the  party 
takes  the  article  that  is  delivered  in  puna* 
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«]ice  of  the  contract,  it  Is  accepted  in  fulfill- 
ment of  the  contract  and  he  may  not  there- 
after object  to  the  fact  that  the  article  was 
not  up  to  the  particular  quality  which  was 
contemplated. 

Canutock  y.  Sanger^  51  Mich.  497 ;  Parker 
▼.  PcUmer,  4  Bam.  &  Aid.  887 ;  Chapman  ▼. 
M&rt4m,  11  Mees.  &  W.  584 ;  Eeed  y.  Ban- 
4aU,  ^  N.  Y.  858,  86  Am.  Dec.  805 ;  Qay- 
lard  Mfg.  Go.  v.  Allen,  58  N.  T.  515 ;  Bar- 
ion  y.  Kane,  17  Wis.  88,  84  Am.  Dec.  728, 
18  Wis.  263 ;  Watkim  v.  Paine,  67  Ga.  50 ; 
Boebling*»  Som  Co.  y.  Winthrop  Bematiie  Co. 
70  Mich.  846. 

Where  the  defect  in  the  goods  is  open  and 
obvious  on  inspection,  an  acceptance  of  the 
goods  is  a  bar  to  a  suit  for  breach  of  the 
warranty. 

Gwutoek  y.  Sanger,  and  Oaylord  Iffg,  Co. 
y.  Allen,  eupra;  fa/rk»  ▼.  Morris  Az  db  Tool 
Co,  54  N.  Y.  690 ;  Day  y.  Pbol,  52  N.  Y. 
420,  11  Am.  Rep.  719;  Oumey  y.  AUantie 
4tO,   W.KCo.SB  K.  Y.  85a 

Hooker*  J.,  deliyered  the  opinion  of  the 
court: 

The  plaintiff  contracted  with  the  defend- 
ant for  the  delivery  f.  o.  b.,  Detroit,  of  a 
quantity  of  Medina  paving  stone,  the  same 
to  answer  the  requirements  of  Detroit  speci- 
fications, of  which  defendant  had  a  copy. 
The  contract  was  made  by  correspondence. 
At  request  of  defendant,  the  plaintiff  ad- 
yanced  $2,500  upon  the  contract,  and  after- 
wards made  other  payments,  leaving  a  bal- 
ance of  $1,888.47.  The  requisite  amount  of 
stone  was  shipped  to  Detroit,  where  it  was 
unloaded,  and  used  by  the  plaintiff  upon  its 
pavins  lobs,  upon  which  it  was  at  work. 
It  is  claimed  upon  its  behalf  that  the  stone 
did  not  conform  to  the  specifications  render- 
ing it  necessary  to  put  work  upon  them,  of 
which  it  seasonably  informed  the  defendant, 
with  the  suggestion  that  he  misht  send  men 
to  do  such  work  if  he  chose,  and  that  he  did 
send  men  who  did  some  such  work.  This 
action  was  brought  by  the  purchaser,  who 
claimed  a  balance  his  due  of  $684.49  for 
such  work  done  by  it  and  for  some  broken 
stone.  The  defendant  claimed  the  amount  of 
$1,888.47.  The  defendant  recovered  $1,482, 
which  probably  included  some  interest.  The 
court  instructed  the  juij  that:  ** There  can 
be  no  question,  with  reference  to  this  execu- 
tory contract,  that  the  acceptance  by  the 
Talbots  in  the  first  instance  precluded  their 
recouping,  as  we  may  say,  for  the  character 
of  the  stone,  because  it  aid  not  come  up  to 
the  Detroit  specifications.  In  other  words, 
they  had  the  opportunity  to  examine  the 
stone  as  it  was  aelivered  on  the  cars  in  this 
city,  and,  unless  there  was  something  fur- 
ther than  that, — unless  there  was  some  other 
promise  on  the  part  of  the  defendant, — then 
the  defendant  would  be  entitled  to  a  verdict 
for  the  amount  claimed,  viz.,  one  thousand 
three  hundred  and  thirtyei^ht  dollars  and 
forty-seyen  cents,  with  interest  from  Novem- 
ber 5,  1892."  The  court  instructed  the  jury 
furtlier  that  if  they  should  find  that  the  de- 
fendant came  to  Detroit,  and  agreed  with 
the  plaintiff  to  pay  for  the  work  mentioned, 
there  was  a  moral  consideration  that  would 
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support  the  promise,  and  the  amount  should 
be  allowed  to  the  plaintiff. 

The  principal  question  in  this  case  is 
whether  the  plaintiff,  by  receiving  and  us- 
inf^  the  stone,  accepted  them  as  a  full  com- 
pliance with  the  contract,  or  whether  he  had 
a  right  to  take  them,  and  recover  his  dam- 
ages by  way  of  recoupment  or  action  grow- 
ing out  of  their  failure  to  equal  the  specifi- 
cations. There  are  cases  wnich  hold  that 
an  acceptance  of  goods  precludes  such  recov- 
ery, and  there  are  others  which  hold  the 
contrary.  On  principle,  the  distinguishing 
feature  seems  to  be  a  warranty.  If  the  sale 
is  without  a  warranter,  and  anords  an  oppor- 
tunity for  ascertaining  whether  the  goods 
conform  to  the  description,  the  doctrine  of 
eaveal  emptor  applies,  and  an  acceptance  cats 
off  all  rights  of  recovery.  The  vendee  should 
decline  to  receive  the  goods,  and  sue  for  a 
breach  of  the  contract.  If.  on  th«  other 
hand,  the  sale  is  with  a  warranty,  the  vendee 
may  lawfully  receive  the  goods,  and  recover 
or  recoup  damages  upon  the  warranty,  which 
is  held  to  be  a  collateral  undertaking.  It 
is  believed  that  the  principle  is  generally 
recognized.  In  addition  to  cases  cited  by 
counsel,  see  Pieraon  v.  Orooki,  115  N.  Y. 
589.  It  seems  to  be  in  the  present  case; 
counsel  for  appellant  insisting  that  an  im- 

glied  warranty  exists,  while,  upon  the  ot^er 
and,  it  is  said  that  the  provision  in  relation 
to  the  specifications  is  a  condition  precedent 
merely.  The  contract  was  an  executory  con- 
tract, and  may  fairly  be  said  to  have  con- 
templated the  manufacture  of  the  curbing 
from  a  specified  stone,  in  accordance  with 
specified  dimensions  and  workmanship.  If 
the  agreement  to  furnish  such  stone  of  the 
specified  dimensions  was  a  warranty  at  all, 
it  is  difficult  to  understand  why  it  was  not 
an  express  warranty,  and,  if  ft  was  such, 
there  can  be  no  implied  warranty  that  the 
stone  should  conform  to  the  specifications. 
Inde«d,  this  does  not  seem  to  be  claimed. 
These  things  were  a  necessary  part  of  the 
description  of  the  commodity,  and  nothing 
more,  unless  the  face  of  the  contract  justifies 
the  conclusion  that  it  was  intended  as  a 
warranty.  Neither  party  asserts  this,  and 
so  we  turn  to  the  question  of  implied  war- 
ranty. The  exact  point  made  by  plaintiff 
appears  to  be  that,  inasmuch  as  the  defend- 
ant knew  what  the  specifications  were,  the 
law  implied  a  warranty  of  fitness.  A  per- 
tinent inquiry  is,  "  A  fitness  for  what  T"  Was 
it  fitness  for  the  pavine  jobs  that  the  plain- 
tiff had  on  handT  If  this  be  claimed,  it  is 
a  sufficient  answer  to  say  that  the  evidence 
fails  to  disclose  that  the  defendant  knew  what 
jobs  he  had.  Moreover,  if  the  law  is  to  im- 
ply that  the  stone  was  to  be  fit  for  the  job, 
it  must  be,  because  defendant  knew  what  the 
job  actually  required,  and  had  undertaken 
to  provide  that,  and  his  liability  would  be 
tested  by  that.  But  this  was  not  so.  He 
only  knew  what  the  specifications  required. 
They  mierht  be  right  or  wrong.  He  had  no 
means  of  determining,  and  it  was  not  left-to 
defendant's  judgment  to  make  suitable  stone 
for  the  jobs.  Ue  had  simply  undertaken  to 
deliver  certain  stone  of  given  dimensions. 
If  he  should  deliver  such  he  would  be  en- 
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titled  to  pay.  If  he  did  not,  it  could  hardly 
be  claimed  that  he  could  require  acceptance 
on  the  ground  that  the  stone  was  suitable, 
or  better  adapted,   to  the  ourpose  of  the 

Slaintiff  than  as  though  maae  according  to 
ircction.  Clearly,  if  plaintiff  had  rur- 
nished  specifications,  and  had  a  right  to  in- 
sist on  the  stone  beinff  in  conformity  there- 
to, regardless  of  de&ndant's  judgment,  it 
could  not  sustain  the  proposition  that  the 
law  should  imply  a  warranty  to  make  them 
conform  to  some  other  test ;  and  manifestly 
it  cannot  be  said  that  knowledge  of  the  use 
intended  should  require  defendant  to  vary 
from  his  contract  aa  to  dimensions.  The 
conclusion  appears  to  us  irresistible  that  no 
such  warranty  as  this  can  be  implied.  Breen 
▼.  Movant  51  Minn.  525,  is  cited  as  a  case 
**  upon  all  fours"  with  this,  but  we  infer  from 
a  perusal  of  that  case  that  the  contractor  there 
undertook  to  furnish  stone  for  a  particular 
purpose  which  he  understood.  And  in  that 
case  the  court  based  the  right  to  recover  upon 
a  warranty,  and  not  the  failure  to  perform 
a  condition  precedent ;  thus  recognizing  the 
rule  of  law  stated.  The  distinction  between 
conditions  precedent  and  warranty  is  clearly 
recognized  in  the  Minnesota  cases  cited  in 
Breen  ▼.  Maran,  See  MaaeweU  y.  Lee,  84 
Minn.  611;  Thompeon  t.  Libby,  85  Minn. 
448. 

An  examination  of  the  brief  of  the  plain- 
tiff's counsel  will  show  that  all  of  the  cases 
cited  are  based  on  the  existence  of  a  war- 
ranty. In  this  respect  they  are  in  harmony 
with  the  cases  cited  by  opposing  counsel. 
Bee  PMter  ▼.  Lee,  94  Mich.  140.  We  notice 
one  or  two  that  seem  to  rest  upon  facts  lead- 


ing to  the  inference  that  a  warranty  may  have 
been  found  from  a  bare  promise  to  deliver 
goods  of  a  given  description.  Such  is  per- 
haps the  rule  in  South  Carolina,  and  possibly 
other  states.  But  if  such  can  be  called  a 
warranty,  it  is  an  exprnss  warranty,  and  in 
this  case  would  be  a  warranty  to  deliver  stone 
according  to  specification,  and  not  a  warranty 
to  deliver  those  fit  for  the  purpose  that  plain- 
tiff had  in  hand,  whatever  that  may  have 
been.  The  correctness  of  these  decisions  may 
be  questioned  in  view  of  tlie  English  and 
American  cases  in  opposition  to  them.  They 
seem  to  be  based  upon  language  of  Mr. 
Stark ie  In  his  work  on  Evidence,  and  a  dis- 
cussion to  be  found  in  notes  to  the  case  of 
Cutter  V.  PoweU  in  8  Smith,  Lead.  Cas.  1, 
substantially  implying  that  when  the  vendee 
uses  the  goods  to  prevent  loss  or  injury  the 
rule  should  not  apply.  See  Cw  v.  Long,  ^ 
N.  C.  7 ;  2  Smith,  Lead.  Cas.  8th  Am.  ed. 
p.  86.  But  as  counsel  has  not  discussed  the 
point,  or  planted  their  case  upon  any  such 
claim,  we  do  not  feel  called  upon  or  at  lib- 
ertv  to  discuss  or  decide  Uie  question. 

It  was  claimed  by  thd  plaintiff  that  the 
defendant  came  to  Dietroit,  and  agreed  to  pay 
for  the  work  in  question.  The  court  in- 
structed the  jury  that  plaintiff  should  re- 
cover if  they  found  such  to  be  the  fact,  whicb 
was  as  favorable  a  charge  as  the  plaintiff 
was  entitled  to.  This  view  of  the  case  ren- 
ders it  unnecessary  to  discuss  the  Question 
in  relation  to  the  admission  of  eviaence  of 
the  meaning  of  the  term  *'f.  o.  b."  as  the 
plaintiff  was  not  injured  by  the  evidence* 

The  judgment  mtut  be  qfflnned. 

The  other  Justices  concur. 
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M.  GRANT  ei  al.,  AppU,, 

LOOKOUT  MOUNTAIN  COMPANY  et  ak 

198  Tenn.  S9L) 

1.  lAinority  etockholdere  may  compel 
the  corporation  to  pay  actual  and  nec- 
eaeary  expensest  Indudlnff  reasonable  at- 
tomey*8  fees,  of  a  sucoenful  suit  by  them  to 
recover  corporate  property  which  had  been 
wrongrfully  conveyed  by  the  corporate  officers  ao- 
oordlDg  to  the  wishes  of  the  majority  stock- 
holders. 

8.  A  lien  for  counsel  fees'attaehes  to  the 
property  recovered  In  a  suit  by  minority  stock- 
holders  to  recover  corporate  property  wronff- 
fuUy  conveyed  by  the  corporate  officers  at  the 
Instance  of  the  majority  stockholders. 

(October  2S,18M.) 

APPEAL  by  complainants  from  a  decree 
of  the   Chancery   Court  for   Hamilton 


County,  denying  a  motion  for  reference  bj 
plaintiff  to  determine  the  counsel  fees  to  be 
allowed  in  a  proceeding  which  had  been  in- 
stituted by  complainants  to  recover  land 
which  was  alleged  to  have  been  wrongfully 
transferred  by  the  corporation.  BewreSL 
The  facts  are  statea  in  the  opinion. 

Messrs.  Gooke«  Frailer  A  Swaney  for 

appellants. 
Messrs,  Watkine  A  Boele*  for  appellees  : 
A  claim  for  professional  services,  resting 
80  it  does  upon  contract,  cannot  be  made  a 
charge  against  persons  other  than  the  client 
by  the  simple  fact  that  the  services  have  in- 
ured to  their  benefit ;  and  the  attorneys  of  a 
minority  of  the  stockholders  of  an  insolvent 
coiporation,  who  have  filed  a  bill  for  inlonc- 
tion,  receiver,  and  sale,  diarging  fraud  and 
confederacy  on  the  part  of  the  defendants,  are 
not  entitled  to  have  their  fees  allowed  out  of 
the  proceeds  of  sale  made  by  the  receiver  ap- 
pointed under  the  bill. 


NoTB.— The  above  case  touches  a  question  of  con- 
siderable importance  on  which  there  Is  a  conflict  of 
authority  as  shown'by  the  citations  in  the  brief  and 
opinion.  These  include  most  If  not  all  the  cases 
similar  to  the  present  one  in  which  is  decided  the 
ifueetion  of  allowlnc  oosts  indudinff  counsel  fees 
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out  of  corporate  funds  to  minority  stookhoMers 
where  tbey  preserve  property  for  the  corporation 
ffenerally  and  not  merely  their  own  shares  therein. 
For  many  cases  on  remedies  of  minority  stoek- 
holders  in  general,  see  Hack  v.  De  BardelelMa 
Coal  ft  Iron  Go.  (AUl)  9  L.  B.  A«  660,  and  fioCa 


1894. 


Grant  y.  Lookout  Mouktais  Co. 


Hubbard  t.  Camperd&wn  Milh,  25  S.  C.  496 ; 
ffB^nd  Y.  Savannah  dt  C.  R,  Co.  21  8.  C.  162. 

In  partition  suitB  the  defendant  may  be 
more  benefited  than  the  complainant,  yet 
this  court  has  held  that  the  defendant's  prop- 
erty was  not  liable  for  complainant's  fees. 

See  also  Keiih  ▼.  Fitzhugh,  15  Lea.  49. 

The  court  cannot  allow  fees  as  a  lien  even 
against  a  client,  for  a  mere  preserration  of 
an  existing  right. 

Garner  v.  Oamer,  1  Lea,  29. 

£yen  though  the  fond  preserved  If  a  trust 
fund. 

BtaTtfcrdf.  Andrew$,  12  Heisk.  664 ;  Sharp  ▼. 
FiM»,  6  Lea,  826;  WincheOer  y.  EeiMkell,  16 
Lea,  664. 

Nothing  whatever  was  brought  in  for  ad- 
ministration—nothing was  recovered,  but  the 
deeds  and  transfers  were  canceled,  and  the 
company  placed  just  where  it  was  before  the 
■ait  was  brought. 

Cook,  Stock  A  Btockholdera,  g  748.  Also 
aee  State  ▼.  Bdffejleld  db  K,  B.  Co.  4  Bazt.  93. 

The  trend  of  decisions  in  this  state  is 
itronglT  against  the  allowance  of  solicitor's 
fees  to  be  taxed  on  an  adrersary. 

Wmiame  y.  Burg,  9  Lea,  455;  KHih  y. 
FUsBkugh,  15  Lea,  49. 

MeA]Ister»  •/.,  delirered  the  opinion  of 
fhe  court: 

The  single  question  presented  for  deter- 
mination in  this  cause  is  whether  complain- 
ants below  are  entitled  to  have  counsel  fees 
allowed  and  declared  a  lien  on  the  property 
leooyered.  The  proceedings  in  which  the 
professional  seryioes  were  rendered  were  com- 
menced by  M.  Grant  et  o^.,  minority  stock- 
holders in  the  Lookout  Mountain  Ck>mpany, 
against  said  corporation  and  certain  officers 
and  directors  therein,  to  enjoin  a  sale  of  all 
the  real  and  personal  property  of  the  cor- 
poration to  a  Boston  syndicate,  to  be  paid 
for  in  bonds  coyering  the  property  of  de- 
fendant corporation,  and  two  other  corpo- 
rations, known  as  the  Lookout  Mountain 
Hotel  Company  and  the  Chattanooga  &  Look- 
oat  Mountain  Railroad t)ompany.  The  bill 
charged— First,  that  the  proposed  sale  of  the 
entire  property  of  the  corporation  was  ultra 
wiiree;  and,  second,  that  the  proposed  transac- 
tion was  fraudulent,  in  this:  that  the  ma- 
lori^  stockholders  in  the  Lookout  Mountain 
Lana  Company  were  also  the  owners  of  a 
majority  of  the  stock  in  the  hotel  and  railroad 
companies,  that  tiie  last  two  corporations 
were  insolyent,  and  that  these  majority  stock- 
holders were  using  their  power  to  sacrifice 
the  land  company  for  the  benefit  of  their 
Interest  In  the  two  insolvent  corporations. 
Answers  were  filed  by  all  tne  defenaants,  and 
apon  motion  the  injunction  was  dissolyed. 
It  appears  that  the  original  contract  was  not 
attempted  to  be  carried  out,  but  a  second  con- 
tract was  made,  by  which  a  deed  was  executed 
of  all  the  real  estate  to  Baxter,  and  the  per- 
sonalty sold  him,  in  consideration  of  his 
promissory  note  for  $200,000,  due  in  ten 
yean.  No  security  was  giyen  upon  the  note, 
and  the  bill  charged  that  Baxter  was  in- 
solyent. An  amended  and  supplemental  bill 
was  then  filed  by  said  minority  stockholders, 
to  cancel  the  deed  to  Baxter  and  leooyer  the 
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property,  and  to  prevent  the  consolidation  of 
said  Liookout  Mountain  Land  Company  with 
the  other  two  corporations.  Answers  were 
filed  by  the  defendants,  proof  was  taken,  and 
a  decree  pronounced  by  Cnancellor  McConnell 
in  favor  of  complainants,  in  accordance  with 
the  prayer  of  their  bill.  Tbe  deed  was  can- 
celed, and  the  possession  of  all  the  realty  and 
personalty  described  in  the  bills  was  decreed 
to  be  restored  to  the  Lookout  Mountain  Com- 
pany, and,  if  necessary,  a  writ  of  possession 
was  ordered  to  issue.  It  should  be  remarked 
that  the  deed  executed  to  Baxter  conveyed 
real  estate  on  Lookout  Mountain  valued  at 
$500,000,  and  also  real-estate  notes,  belong- 
ing to  the  company,  amounting  to  about 
$50,000,  and  that  all  of  this  property  was 
recovered  by  the  principal  decree,  and  re- 
stored to  the  corporation.  The  minority 
stockholders,  who  had  thus  conducted  the 
litigation  to  a  successful  determination, 
thereupon  moved  the  court  for  a  reference  to 
cover  their  necessary  expenses  and  solicitors' 
fees  incurred  in  the  prosecution  of  the  suit, 
and  prayed  that  it  be  declared  a  Hen  upon  the 
property  recovered.  The  solicitors  themselves 
also  made  a  similar  motion.  The  chancellor 
was  of  opinion  that  the  litigation  was  a  con- 
troversy between  warring  stockholders,  and 
that  complainants  were  not  entitled  to  an  al- 
lowance for  counsel  fees  against  tbe  company, 
and  the  motions  were  accordingly  refused. 
The  defendants  below  abandoned  their  appeal 
on  the  main  question,  and  there  is  now  no 
controversy  in  respect  to  the  correctness  of  tbe 
decree  rendered  in  favor  of  complainants. 

Complainants  appealed  from  the  decree  of 
the  chancellor,  refusing  a  reference  on  the 
motion  for  an  allowance  of  reasonable  counsel 
fees.  The  first  error  assigned  Is  that  the 
chancellor  erred  In  refusing  said  motion,  for 
the  reason  that,  no  question  having  been  made 
as  to  the  necessity  of  the  suit  to  recover  and 
preserve  the  valuable  real  and  personal  prop- 
erty belonging  to  the  Lookout  Mountain  Com- 
pany, and  the  necessity  for  employing  counsel 
to  prosecute  the  cause,  and  the  recovery  hav- 
ing inured  to  the  company,  it  was  a  proper 
case  for  the  allowance  of  counsel  fees.  The 
second  assignment  is  that  the  chancellor 
should  have  decreed  that  the  counsel  fees  be 
paid  out  of  the  recovery,  inasmuch  as  the  suit 
was  brought  for  the  purpose  of  protecting  the 
property  in  the  first  instance,  and  was  prose- 
cuted in  good  faith  to  a  successful  termina- 
tion ;  that  the  recovery  inured  to  tbe  benefit 
of  the  corporation,  the  Lookout  Mountain 
Company,  and  all  of  Its  property  was  restored 
to  it,  and  no  especial  benefits  reaped  by  the 
complainants. 

The  only  answer  to  the  claim  of  com- 
plainants for  an  allowance  of  their  reasonable 
counsel  fees,  as  we  see  it  In  this  record,  is 
that  the  judicial  machinery  by  which  these 
transactions  were  canceled,  and  the  property 
restored  to  the  corporation,  was  set  in  motion 
by  minority  stockholders.  It  may  be  concede/l 
at  the  outset  that  if  this  is  the  case  of  an  in- 
testine war  between  discordant  stockholders 
to  promote  their  individual  emolument,  and 
not  for  the  immediate  benefit  of  the  corpora- 
tion, it  would  not  be  a  proper  case  for  the 
allowance  of  counsel  fees.    Ordinarily,  the 
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directore  and  other  offioera  of  a  corporation 
institute  all  suits  in  the  name  of  tlie  corpora- 
tion, when  it- is  necessary  to  protect  its  prop- 
erty rights,  and  it  is  only  when  the  officers 
have  breached  their  trust,  and  refused  to  take 
action,  that  suits  can  be  instituted  by  mi- 
nority stockholders.  It  is  insisted  that  this 
suit  was  in  reality  the  suit  of  the  Lookout 
Mountain  Company,  and,  the  reKular  trustee 
having  breached  his  official  duty,  that  the 
minority  stockholders  had  a  right  to  put  the 
machinery  of  the  law  in  motion  on  behalf  of 
the  corporation,  and  employ  counsel  to  rep- 
resent it.  The  insistence  is  that  the  recovery 
in  such  a  case  as  this  belongs  to  the  corpora- 
tion, and  the  suit  is  in  all  respects  the  same 
as  if  the  corporation  had  prosecuted  it,  except 
that  the  stockholders  may  commence  such  a 
case.  8  Pom.  Eq.  Jur.  §  1095.  The  reasons 
adduced  by  Prof.  Pomeroy  for  the  rule  allow- 
ing minority  stockholders  to  institute  such  a 
suit  appear  to  us  conclusive  on  this  question. 
We  quote  his  language,  as  follows:  **  Al- 
though the  corporation  holds  all  the  title, 
legal  or  equitable,  to  the  corporate  property, 
and  is  the  immediate  eeHui  que  trust  under  the 
directors  with  respect  to  such  property,  and 
is  theoretically  the  only  proper  party  to  sue 
for  wrongful  dealings  with  that  property,  yet 
courts  of  equity  recognize  the  truth  that  the 
stockholders  are  ultimately  the  only  bene- 
ficiaries ;  that  their  rights  are  really,  though 
indirectly,  protected  6y  remedies  given  to  the 
corporation ;  and  that  the  final  object  of  suits 
by  the  corporation  is  to  maintain  the  interests 
of  the  stockholders. 

"  While,  in  fi^eneral,  actions  to  obtain  relief 
against  wrongful  dealings  with  the  corporate 
property  by  directors  and  officers  must  be 
orouffht  by  and  in  the  name  of  the  corporation, 
yet  if,  in  any  such  case,  the  corporation  should 
refuse  to  bring  suit,  the  courts  have  seen  that 
the  stockholders  would  be  without  any  im- 
mediate and  certain  remedy,  unless  a  modifi- 
cation of  the  general  rule  were  admitted. 

**To  that  end  the  following  modification  of 
the  general  rule  stated  in  the  last  preceding 
paragraph  ha»  been  established  as  firmly  and 
surely  as  the  rule  itself:  Wherever  a  cause 
of  action  exists  primarily  in  behalf  of  the 
corporation  against  directors,  officers,  and 
others  for  wrongful  dealing  with  corporate 
property,  or  wrongful  exercise  of  corporate 
franchises,  so  that  the  remedy  should  reg- 
ularly be  obtained  through  a  suit  by  and  m 
the  name  of  the  corporation,  and  the  corpora- 
tion either  actually  or  virtually  refuses  to 
institute  or  prosecute  such  a  suit,  then,  in 
order  to  prevent  a  failure  of  lustice,  an  ac- 
tion may  be  brought  and  maintained  by  a 
stockholder  or  stockholders,  either  individ- 
ually or  suing  on  behalf  of  themselves  and 
all  others  similarly  situated,  against  the 
wrongdoing  directors,  officers,  and  other  per- 
sons ;  but  it  is  absolutely  indispensable  that 
the  corporation  itself  should  be  joined  as  a 
party, —usually  as  codefendant. 

**  The  rationale  of  this  rule  should  not  be 
misapprehended.  The  stockholder  does  not 
bring  such  a  suit  because  his  rights  have  been 
directly  violated,  or  because  the  cause  of  ac- 
tion is  his,  or  because  he  is  entitled  to  the 
relief  sought.    He  is  permitted  to  sue  In  this 
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manner  simply  in  order  to  set  in  motion  tha 

indicial  machinery  of  the  court.  The  stock- 
older,  either  individually  or  as  the  repre- 
sentative of  the  class,  may  commence  the 
suit,  and  may  prosecute  it  to  judgment;  but 
in  every  other  respect  the  action  is  the  or- 
dinary one  brought  by  the  corporation.  It 
is  maintained  directly  for  the  benefit  of  the 
corporation ;  and  the  final  relief,  when  ob- 
tained, belongs  to  the  corporation,  and  not 
to  the  stockholder  plaintiff.  The  corporation 
is  therefore  an  indispensably  necessarv  party, 
not  simply  on  the  general  principles  of 
equity  pleadine,  in  order  that  it  may  be 
bound  by  the  decree,  but  in  order  that  the 
relief,  when  granted,  may  be  awarded  to 
it,  as  a  party  to  the  record,  by  the  decree. 
This  view  completely  answers  the  objections 
which  are  sometimes  raised  in  suits  of  this 
class, — that  the  plaintiff  has  no  interest  in 
the  subject-matter  of  the  controversy  nor  in 
the  relief.  In  fact,  the  plaintiff  has  no  direct 
interest.  The  defendant  corporation  alone 
has  any  direct  interest.  The  plaintiff  is  per- 
mitted, notwithstanding  his  want  of  interest, 
to  maintain  the  action  solely  to  prevent  an 
otherwise  complete  failure  of  justice."  8 
Pom.  Eq.  Jur.  §  1095. 

In  the  case  at  bar,  if  the  corporation  had 
instituted  the  suit,  it  would  undoubtedly 
have  been  liable  for  the  fees.  We  think  it 
was  such  a  suit  as  the  corporation  ought  to 
have  commenced ;  but  the  directors  and  of- 
ficers having  assumed  an  antagonistic  posi- 
tion to  the  rights  of  the  shockholdcrs,  and  il- 
legally conveyed  away  all  the  corporate 
property,  threatening  the  entire  destruction 
and  dissolution  of  the  corporation,  the  mi- 
nority stockholder^  had  a  right  to  intervene, 
and,  by  bill  in  equity,  protect  the  corporate 
interests.  The  company  was  an  indispensa- 
ble party  to  the  suit,  and  for  this  reason  the 
decree  was  not  recovered  for  Grant  and  the 
other  minority  stockholders,  but  for  the  cor- 
poration. 2  Cook,  Stock  &  Stockholders,  2d 
ed.  §  748;  Howe  v.  Barney^  45  Fed.  Rep. 
668 ;  Walkice  v.  Lincoln  8av.  Bank,  89  Tenn. 
635 :  Deaderiek  v.    WHson,  8  Baxt.  181. 

In  the  case  of  Meeker  v.  Winthrop  Iron  Co., 
17  Fed.  Rep.  48  et  $eq,,  Baxter,  Circuit  Judffe^ 
allowed  counsel  'fees  and  other  necessary  ex- 
penditures in  the  prosecution  of  a  suit  by 
minority  stockholders,  where  they  succeeded 
in  having  a  lease  of  real  estate  forfeited,  and 
recovered  tlie  property  for  the  corporation. 
In  that  case  the  iron  company  owned  an  iron 
ore  mine.  In  1877  the  company  leased  its 
mine  to  a  partnership  composed  of  four 
brothers  kno^^^i^  &&  ^^^  St.  Clair  Brothers. 
These  brothers,  after  effecting  the  lease,  or- 
ganized the  Winthrop  Ilematite  Company  to 
work  the  mine.  In  1881,  l)cfore  the  expira- 
tion of  the  lease,  an  effort  was  made,  but 
without  success,  to  renew  the  lease  for  the 
hematite  company.  Thereupon  the  St.  Clair 
Brothers  bought  a  majority  of  the  stock  of 
the  iron  company.  Tliey  organized  and  ma- 
nipulated the  iron  company  so  as  to  have  a 
resolution  passed  by  its  directors,  directing 
an  18- year  lease  to  be  made  to  the  hematite 
company  at  lower  rates  and  royalties  than 
the  old  lease,  then  about  to  expire.  This 
lease  was  accordingly  executed.    Meeker  and 
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other  BtockboldeTS  In  the  Iron  company  filed 
their  bill  to  rescind  t&e  renewal  lease  to  the 
hematite  company,  and  for  an  account  of 
rents  and  profits.  The  court  rescinded  the 
lease,  and  appointed  a  receiver  to  take  charge 
of  the  mines  for  the  iron  company.  It  was 
held  that  as  the  suit  was  prosecuted  for  the 
benefit  of  all  the  parties  interested,  to  protect 
and  preserre  a  trust  fund,  they  were  entitled 
to  be  reimbursed  from  the  fund  for  all  proper 
expenditures  made  or  liabilities  incurred.  A 
reference  was  ordered  to  ascertain  what  would 
be  a  proper  allowance  for  counsel  fees  and 
other  necessary  expenditures.  Upon  the  au- 
thority of  this  case,  Spelling,  in  his  treatise 
on  Corporations,  lays  down  the  following 
rale  viz.  :  "The  owner  of  stock  in  a  cor- 
poration who  sues  for  himself  and  all  other 
Aiareholders  successfully,  for  a  wrong  done 
to  the  corporation,  is  entitled  to  be  reim- 
bursed his  actual  and  necessary  expenses,  in- 
cluding attorney's  fees,  out  of  the  corporate 
fund."  2  Spelling,  Priy.  Corp.  S  648;  Cook, 
Stock  &  Stockholders,  8d  od.  g  748,  p.  1158. 
An  English  case  very  much  in  point  is  that 
of  Kemaghan  ▼.  William;  L.  R.  6  Eq.  228, 
opinion  by  Lord  Romilly,  if.  R.  See  also 
'  '        •  IT,     ,  «  ^     Oreefougt^, 


915 ;  Meddaugh  ▼.  Wilion,  151 U.  8.  848,  88  L. 
ed.  186.  We  are  therefore  of  opinion  that 
this  record  shows  that  through  the  interven- 
tion of  Uiese  minority  stockholders  the  prop- 
erty of  the  corporation  has  been  preserved, 


Krotected,  and  indeed  recovered,  after  It  had 
een  illegal ]}r  conveyed  awav,  and  that,  such 
recovery  inuring  to  the  benefit  of  the  corpora- 
tion, the  suit  was,  to  all  intents  and  par- 
poses,  the  suit  of  the  corporation  itself.  The 
Lookout  Mountain  Company  is  therefore  re- 
sponsible for  proper  and  reasonable  counsel 
fees,  incurred  by  complainants  in  the  prosecu- 
tion of  the  suit. 

The  remaining  question  la,  whether  these 
fees  are  liens  upon  the  land  conveyed  by  the 
deeds  which  complainants  procured  to  be  con- 
celed.  The  record  shows  that  this  land  had 
been  conveyed  awav,  and  that  by  the  decree 
it  was  restored  to  the  company,  and,  if  nec- 
essary, a  writ  of  possession  was  ordered  to 
issue.  This  was  not  the  case  merely  of  can- 
celing a  deed  or  removing  a  cloud,  but  of 
absolute  recovery.  The  case  comes  within 
the  rule  laid  down  by  this  court,  that  coun- 
sel are  entitled  to  a  lien  upon  the  fund  re-^ 
covered  bv  their  clients  for  reasonable  fees,.' 
and  this  lien  attaches  to  real  estate,  wheni 
the  subject  of  1  i t i gation.  FerHru  ▼.  Perhiiu, 
0  Heisk.  95;  Keith  v.  Fitzhugh,  15  Lea,  50; 
Qwrner  ▼.  Garner,  1  Lea,  29.  We  are  there- 
fore of  opinion  that  these  fees^piitst  Jte  paid 
bs:  thfrLdpko^ut  l[<>Oia£alp  9^fi^7t  ^'^  ^'^^' 
theV'  arc  lienjf  on  )i)6  iand  reooyeJ^t. 
"- .  T/is  -dMfee  cf  th/t  muenctCLor  \%  retened,  andl 
the  case  remanded  for  a  reference  in  accord- 
ance with  the  motions  submitted  by  com- 
J»lainants  and  their  counsel  in  the  court  be- 
ow. 


MONTANA  SUPREME  COURT. 


William  BRAITHWAITE,  Appt., 

V, 

Phfllip  F.  HARYET,  Admr.,  etc.,  of  Joseph 
Leighton,  Deceased,  Bespt. 

( Mont. ) 

1.   AJvdf^ent  afl^inat  an  admliiiitra- 
tor  In  one  state  bas  no  binding  f  oroe  or  ef- 


fect against  another  adminlstiator  of  the 
estate  in  another  state. 

8*  A  Jndf^ent  a^slaet  an  admlnlstn^ 
tor  in  one  state  need  not  be  pleaded  in 

a  suit  on  the  same  acoonnt  against  another  ad- 
ministrator in  anoUier  state  In  order  to  show  tbat 
the  demand  sued  on  had  been  given  credit  for 
the  amount  realittd  under  the  foreign  Judg- 
ment. 


VCTM.—JudomenU  of  anoUier  atate  or  ccunUry  rta- 
4ar€d  aoainti  an  eKeaOor  or  adminiiirator. 
L   The  ffenetral  rtOe. 
EL   Jn  pmetedlMiit  eommtneedin  deeedenV$  Ufe- 

Utm, 
riL    BsamyriM  for  the  rule* 
IV.   The  efeU  of  the  VnlUd  SUOee  OonaUtution 

and  act  of  eongreaa. 
y.   Bow  affected  by  eUUeetatuU, 
YI.   Aa  evidence  of  indehudneaa, 
VTL   ExeeptUma  to  the  general  rtUe^ 
VUL    Bngtiah  deolatona. 

Hie  subject  of  this  note  Is  confined  to  the  ques- 
tions of  a  judgment  of  another  state  rendered 
against  an  ezeoutor  or  administrator,  considered 
purely  as  snob,  and  does  not  include  the  question 
of  the  right  to  sue, which  will  form  a  separate  note. 

Aa  to  the  conclusiveness  of  probate  as  rea  adju- 
dSeatOt  see  nets  to  Sly  v.  Hunt  (Mass.)  SL  L.  &  A. 
ML 

L  Thegenerainaa, 
The  decisions  of  the  courts  upon  the  question  of 
the  light  of  an  executor  or  administrator  to  de- 
flsed  an  action,  brought  in  a  foreign  jurisdiction, 
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wherein  letters  testamentary  or  of  administration 
have  not  been  taken  out,  in  his  representative  ca- 
pacity, establish  the  doctrine  that  he  has  no  power 
to  defend,  and  that  a  judgment  thus  rendered 
against  him  in  such  capacity,  being  wholly  unau- 
thorised, cannot  be  enforced  against  the  estate  of 
the  decedent,  and  tbat  such  executor  or  adminl^ 
trator  must  be  sued  in  the  courts  of  the  state  or 
country  granting  administration,  to  which  alone 
he  is  accountable;  his  authority  being  limited,  and 
when  exceeded  not  binding  upon  the  estate  of  the 


This  doctrine  is  established  by  the  following 
cases:  Turner  v.  Blsnr,  64  Ark.  83;  Clark  v.  Holt, 
16  Ark.  267;  Greer  v.  Ferguson,  66  Ark.  884;  Clopton 
V.  Booker,  87  Ark.  488;  Holcomb  v.  Phelps,  16  Oonn. 
187;  Hobart  v.  Oonnecticut  Turnp.  Co.  16  Conn.  146; 
Biley  V.  Riley,  8  Day,  74,  8  Am.  Deo.  880;  Heden- 
berg  V.  Hedenberg,  40  Conn.  80,  88  Am.  Rep.  10; 
Gordon  v.  Clarke,  10  Fla.  179,  decided  under  the 
Florida  statutes;  Gordon  v.  Simonton,  10  Fla.  186; 
Sloan  V.  Sloan,  21  Fla.  680;  Jackson  v.  Johnson,  84 
Ga.  611, 80  Am.  Dec  268;  Burts  v.  Duncan,  86  Qau 
680;  Davis  v.  Smith,  6  Ga.  874, 48  Am.  Dec  8T8, 286( 
Judy  V.  Kelley,  U  111.  818, 60  Am.  Dec  466;  MbGai^ 


See  also  ^6  L.  R.  A.  403. 
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8.  An  a4l]iiiiilstrator  will  not  beeome 
bound  by  the  Judgment  hy  aMisUvif  In 

the  defense  of  a  suit  ajralnst  another  admlnisLrap 
lor  of  the  same  estate  lo  another  state. 
4«  A  statement  in  a  letter  that  '^whatever 
to  due  is  ready  whenever  I  can  safely  pay  you 
or**  a  third  person  named  to  not  a  sufficient  new 
promise  to  take  the  claim  out  of  the  statute  of 
limitations. 

6.  Strikinfl^  a  fiantfl^raph  from  a  eom- 
lllaint  on  motion  to  tiot  reyeisible  error,  if  it 
was  not  sufficient  to  authorize  a  recovery. 

«  (March  19, 18M.) 

APPEAL  by  plaintiff  from  a  Judirment  of 
the  District  Court  for  Custer  County  in  an 


action  brought  to  recoyer  the  amount  remain- 
ing  due  on  a  contract  for  the  transportation  of 
certain  freight.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mesin.  Qeorge  W.  Newton  and  MiiZ- 
dleton  Sb  lAf^hU  for  appellant: 

The  facts  alleged  in  the  complaint  estopped 
the  defendant  from  interposing  the  technical 
defense  of  pleading  the  statute  of  limitations. 
The  defendant  has  had  his  day  in  court  upon 
the  claim  in  question.  Neither  the  benefit  of 
judgment  on  one  side,  nor  the  obligation  on 
the  other  are  limited  exclusively  to  the  parties 
and  their  privies. 

Frcem.  Judgm.  8d  ed.  gg  174.  175. 

A  party  who  actually  appears  and  defends 


vey  V.  Damall,  10  I*.  B.  A.  SO,  184  HI.  887,  »  111. 
App.  226;  Slauter  v.  Chenowlth,  7  Ind.  211;  Naylor 
V.  Moody,  2  Blackf .  247;  Creswell  v.  Shick,  68  Iowa, 
110;  Curie  v.  Moor,  1  Dana,  446;  Baker  v.  Smith,  8 
Met.  (Ky.)  264;  Hopkins  y.  Towns,  4  B.  Mon.  124, 89 
Am.  De&  487:  Fletcher  v.  Sanders,  7  Dana,  84S,  82 
Am.  Deo.  96;  Burhank  v.  Payne,  17  La.  Ann.  Ifi,  87 
Am.  Dec.  618;  Mason  v.  Nutt,  19  La.  Ann.  41:  Kratt 
V.  Wiokey,  4  Gill  ft  J.  882, 28  Aol  Dec.  660;  Norton 
V.  Palmer,  7  Cush.  628;  Goodwin  v.  Jones,  8  Mass. 
S14, 8  Am.  P^  17^  decdded  under  the  Massachu- 
setts BtflC^qtes  of  Blaro^*<  ll97i  thaQter.82L  a»d  de^ 
nyinic  th^al{liKy^praftt}>|te;or  defend,  Oie^MQttoi^ 
being  a  personafone'  (bunaed  eo«^ooinciio(t  Ina^ 
by  the  deceased  and  therefore  not  within  the  terms 
of  the  statute;  Picquet  v.  Swan,  4  Mason,  400;  Fay 
V.  Haven,  8  Met.  109:  Cutter  v.  Davenport,  1  Pick. 
61,  U  AnL  Dec.  149;  Pond  v.  Makepeace,  2  Met.  114: 
Goodwin  V.  Jones,  supra;  Wood  worth  v.  Spring,  4 
Allen,  826;  Low  v.  Bartlett,  8  Allen,  260:  Dawes  v. 
Boylston,  9  Mass.  887,  6  Am.  iDeo.  72;  Stevens  ▼• 
Gaylord,  11  Maas.  266;  Davis  v.  Bstey.  8  Pick.  476; 
Campbell  v.  Sheldon,  18  Pick.  23;  Selectmen  of 
Boston  V.  Boylston,  2  Mass.  884;  Morrill  v.lMorrlU, 
1  Allen,  182;  Langdon  v.  Potter,  11  Mass.  818;  Ela  v. 
Bdwards,  18  Allen,  48,  90  Am.  Dec.  174;  Borden  v. 
Borden,  6  Mass.  67,  4  Am.  Deo.  82;  Dawes  v.  Head,  8 
Pick.  iaS;  McBwan  v.  Zimmer,  88  Mich.  766,  81  Am. 
Bep.  882;  Commercial  Bank  of  Kentucky  v.  Slater* 
il  Minn.  172, 174;  Winter  v.  Winter,  1  Walk.  (Miss.) 
ni:  Boyd  V.  Lambeth,  24  M\ps.  483;  Biley  v.  Mose- 
ley,  44  Miss.  87;  Bentschler  v.  Jamison,  6  Mo.  App. 
186;  Cabanne  v.  Skinker,  66  Mo.  867;  Goodall  v. 
Marshall,  11  N.  B.  88, 86  Am.  Dec  472;  Thompson 
V.  Wilson,  2  N.  H.  291;  Taylor  v.  Barron,  86  N.  H. 
484, 406;  Sabin  v.  Gilman,  1  N.  H.  196:  Leonard  v. 
Putnam,  61 N.  H.  247, 12  Am.  Rep.  106:  Brownlee  v. 
Lockwood,  20  N.  J.  Bq.  289;  Durle  v.  Blauvelt,49  N. 
J.  L.  114;  Button  ▼.  Button,  40  N.  J.  Eq.  461;  War- 
ren V.  Eddy.  18  Abb.  Pr.  28;  Chapman  v.  Fish,  6 
HiU,  666:  Doolittle  v.  Lewis,  7  Johns.  Ch.  46, 2  L.  ed. 
816, 11  AnL  Dec.  889;  Brown  v.  Brown,  4  Bdw.  Ch. 
846,  6  L.  ed.  800;   Lyman  v.  Parsons,  28  Barb.  672; 
Field  V.  Gibson,  20  Hun,  274,  66  How.  Pr.  283;  Be 
Webb,  11  Hun,  126;  Hopper  v.  Hopper,  12  L.  R.  A. 
287, 126  N.  T.  400;  Petersen  v.  Chemical  Bank,  82  N. 
r.  21.  88  Am.  Dec.  298;   Lyon  ▼.  Park,  111  N.  T. 
860;  Johnston  v.  WaUia,  2  L.  R.  A.  828,  112  N.  Y. 
280;  Morrell  v.  Dickey,  1  Johns.  Ch.  166, 1  L.  ed.  97; 
Black  V.  Woodman,  6  Redf.  864;  Williams  v.  Storrs, 
6  Johns.  Ch.  868, 2  L.  ed.  148, 10  Am.  Dec.  840;  Brown 
V.  Brown,  1  Barb.  Ch.  189, 6  L.  ed.  848;  Vermllya  v. 
Beatty,  6  Barb.  429:  Metoalf  v.  Clark,  41  Barb.  46; 
Campbell  v.  Tousey,  7  Cow.  64;  Smith  v.  Webb,  1 
Barb.  280;  Brookshire  v.  Dubose,  66  N.  a  276;  Swear- 
Ingen  v.  Morris,  14  Ohio  St.  424;  Mothland  v.  Whre- 
man,  8  Penr.  ft  W.  186, 38  Am.  Dec.  71;  Magraw  v. 
Irwin,  87  Pa.  189;  Bomberger  v.  Raymond,  2  Pa. 
Dist.  Rep.  280;  Moore  v.  Fields,  42  Pa.  467;  Brodie  v. 
Blokley,  2  Bawie,  481;  Conover  v.Chapman,2  Bail.  L. 
4»t:  TiUman  ▼.  Walkup,  7  &  a  60;  Sparks  v.  White, 
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7  Humph.  86;  White  v.  ArchbiU,  2  Sneed,  688;  Pat- 
ton  V.  Overton,  8  Humph.  192:  Keaton  v.  Chmpbell. 
2  Humph.  224;  Lee  v.  George,  6  Humpb.61;  George 
V.  Lee,  Id.  61;  Allsup  v.  Allsup,  10  Yerg.  288;  Beeler 
V.  Dunn,  8  Head,  87,  76  Am.  Dec.  761;  Jones  v. 
Jones,  15  Tex.  468,  66  Am.   Dec.  174;  Cherry  v. 
Speight,  28  Tez.  60U;  Jones  v.  Boulware.  89  Tez.  887: 
Dodge  V.  Wetmore,  Brasrton  CVt.)  92;  Fugate  v. 
Moore,  86  Va.  1045:  Pugh  v.  Jones,  6  Leigh.  299: 
Andrews  v.  A  very,  14  Oratt.  229, 78  Am.  Deo.  866: 
Jarvis  v.  Barrett,  14  Wis.  601;  Price  v.  Mace,  47  Wis. 
,91*  3mith  V.  Grady,  68  Wis.  216;  Warren  Mfg.  Co.  v. 
P^ipa'|ns.*Go.*i  niihe,  a  a  614;  Caldwell  v.  Hard- 
iaA^«BlatGhf;6(^:''^arvey  v.  Richards,  1  Masou. 
ffiJl;  Dhiled  BfateS  v.  Union  Pao.  R.  Co.  11  Blatdhf. 
890;  Fenwick  v.  Sears.  6  U.  S.  1  Cranch,  260, 2  L.  ed. 
101;  Melius  v.  Thompson,  1  Cliff.  125, 131;  Dixon  v. 
Ramsay,  7  U.  8.  8  Cranch,  819,  2  L.  ed.  468;  New- 
berry V.  Robinson,  86  Fed.  Uep.  841;  Security  Ins. 
Co.  V.  Taylor,  2  Biss.  446;  Dent  v.  Ashley,  Hemp.  C. 
a  64:  Kerr  v.  Moon,  22  U.  S.  9  Wheat.  666, 671, 6  L. 
ed.  162, 168;  Peale  v.  Phipps,  66  U.  8. 14  How.  868, 14 
L.  ed.  469:  Aspden  v.  Nixon,  46  U.  8. 4  How.  487, 11 
L.  ed.  1060:  Stacy  v.  Thrasher,  47  U.  8. 6  How.  44, 12 
L.  ed.  887:  HiU  v.  Tucker,  64  U.  &  18  How.  468, 14  L. 
ed.  228:  McLean  v.  Meek,  60  U.  8. 18  How.  16, 16  L. 
ed.  277;  Armstrong  v.  Lear,  26  IT.  &  12  Wheat.  160, 6 
L.  ed.  680;  Doe  v.  M*Farland,  18  U.  S.  9  Cranch,  161. 
8  L.  ed.  687;  Vauirhan  v.  Northup,  40  U.  8. 16  Pet.  1, 
10  L.  ed.  630:  Bischoff  v.  Wethered,  78  U.  &  9  Wall. 
812, 19  L.  ed.  829;  Cnlted  States  v.  Cox,  60  U.  8. 16 
How.  100, 16  L.  ed.  299;  Graeme  v.  Harris,  1  U.  8. 1 
Dall.  466, 1  L.  ed.  221:  Reynolds  v.  Stockton,  140  U. 
8. 264, 273, 86  L.  ed.  464,  470. 

So  if  a  person  dies  Intestate  domiciled  in  a  for- 
eign country,  indebted,  administration  being 
granted  in  such  country  and  an  ancillary  grant  be- 
ing issued  in  the  United  States,  the  debt,  although 
contracted  In  the  states,  must  be  enforced  and  re- 
ferred for  settlement  to  the  Jurisdiction  granting 
the  original  administration.  Dawes  v.  Head,  8 
Pick.  128. 

In  the  above  case  of  Magraw  v.  Irwin,  87  Pa.  189, 
the  court  conceded  that  the  above  doctrine  was  in 
conflict  with  Swearingen  v.  Pendleton,  4  Serg.  ft  R. 
889,  and  Bvans  v.  Tatem,  9  Serg.  ft  R.  258,  11  Am. 
Dec.  717. 

The  prior  case,  Swearingen  ▼.  Pendleton,  wo  * 
one  wherein  an  executor  in  Vfrginla  was  held  liable 
at  law  for  a  devasUiiHi  in  Pennsylvania,  and  th- 
latter,  Bvans  v.  Tatem,  a  case  in  which  an  action  at 
law  in  Tennessee  was  held  sustainable  against  an 
administrator  of  a  decedent*B  estate  in  Pennsyl- 
vania. 

Whatever  orders,  Judgments,  or  decrees  may  bo 
rendered  by  the  courts  of  another  state  against  an 
executor  or  administrator  In  respect  of  so  much  of 
the  estate  as  is  within  its  limits,  must  be  accepted 
as  oondusive  in  the  courts  of  primary  adminlBtra- 
tlon;  and  whatever  matters  are  by  the  courts  of 
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in  tlM  name  of  another  is  boand  by  the  Judg- 
mefltk 

Manigamerif  y.  Vieerp,  110  Ind.  211;  VaUn- 
iin§  ▼.  Mahoney,  87  Cal.  389. 

One  who,  tiiouj^h  not  a  party,  defends  or 
prosecutes  so  action  by  employing  counsel, 
laying  costs,  aod  by  doing  those  thiols  which 
are  usually  done  by  a  party,  is  bound  by  the 
judgment  rendered  therein. 

Stoddard  ▼.  Thompaan,  31  Iowa»  81;  EUMt 
V.  Batfden,  104  Mass.  180;  Train  v,  QM,  5 
Pick.  880:  Jackmn  v.  OrimoM.  4  Hill,  fi22; 
Palmer  v.  Hayet,  112  Ind.  28tf;  Bfirtu  ▼.  Qa- 
tin.  118  Ind.  820;  Baby  y.  iQ/^<3r«,  130  Ind. 
416;  DeMetton  y.  DeMello,  12  East,  234; 
OramweU  y.  i&M  Graf^y,  IM  U.  a.  851,  24  L. 
ed.196. 


An  administrator,  wbercrer  appointed,  is  in 
privity  with  the  intestate,  but  there  is  ordina- 
rily no  privity  in  law  or  estate  between  admin- 
isurators  appointed  in  different  sovereignties 
and  a  judgment  against  one  is  not  a  Xmx  against 
the  other. 

ma  V.  Tucker,  54  U.  8.  13  How,  466,  467, 
14  L.  ed.  226. 

That  rule  is  wanting  in  comity  and  tha 
courts  have  seemed  to  yield  to  it  with  reluc- 
tance. Lilte  all  general  rules  it  admits  of  ex- 
ceptions. 

The  case  at  bar  is,  clearly,  not  within  the 
general  rule. 

The  principle  laid  down  in  Freeman  on 
Judgments,  section  174,  and  the  decisions  cited 
therewith,  nipra,  are  controlling. 


primary  admiDtstration  permitted  Co  be  litigated 
In  the  oourts  of  another  state  oome  within  the  rule 
of  eooolusfveoesB;  but  beyond  this  the  prooeedinics 
of  the  oourts  of  the  state  in  which  andllary  ad- 
ministration is  held  are  not  conclusive  upon  the 
admlniBtration  in  the  oourts  of  the  state  in  which 
primary  administration  is  due,  and  the  rule  is  not 
changed  even  though  a  party  whoee  estate  is  being 
administered  by  the  oourts  of  one  state  permits 
tiimaelf  or  itself  to  be  made  a  party  to  the  litiga- 
tion in  the  other.   Beynolds  v.  Stoditon,  supra. 

EgpeciaUy  where  ti^e  claimants  are  not  creditors 
but  stAQd  iD  the  character  of  legatees  or  distril)- 
utees  of  the  decedent.  Brown  ▼.  Brown,  1  Barb. 
01.180,  5  L.e<l.  840. 

And  the  fact  that  part  of  the  assets  have  been  re- 
covered by  a  f Of  eigo  administrator  appointed  in 
another  siaie,  iipoti  promises  made  by  the  defen- 
dant, which  Judgment  the  defendant  sought  to 
enjoin,  does  not  vary  the  doctrine.  Brookshire  ▼. 
Duboee,  55  N.  C.  27a. 

Any  action  whicb  would  go  to  subject  th^  defen- 
dants person  or  estate  to  Just  liability  might  be 
maintained,  but  where  be  is  sued  in  his  representa- 
tire  capacity  only,  no  dtvcutavU  being  charged  so 
as  to  make  him  liable  out  of  his  own  state,  he  can- 
not be  made  subject  to  such  action.  Winter  ▼. 
Winter,  1  Walk.  (Miss.)  211. 

And  if  sued  m  his  representative  capacity  the 
fact  of  his  appearing  and  pleading  will  not  alter 
the  role,  his  authority  being  limited,  and  when  ez- 
oeeded  his  actions  have  no  binding  elTect.  Judy  ▼. 
KeUey,  U  Hi.  211,  GO  Am.  Dec  466. 

He  cannot  therefore  be  sued  elsewhere,  eren  on 
a  judjrment  rendered  against  him  in  the  state 
where  he  was  appointed.  Pond  y.  Makepeace,  S 
Met.  114:  Goodwin  v.  Jones,  8  Mass.  614,  8  Am.  Deo. 
178;  Cotter  y.  Dayenport,  1  Pink.  817,  11  Am.  Dec. 
1481 

It  has  been  stated  that  even  the  proylsions  of 
the  Florida  attachment  laws  (section  6  of  Mo- 
<ael]an*S  Dig.  p.  lU),  as  to  executors  or  administra- 
ton  who  have  removed  from  or  reside  beyond  the 
limits  of  the  state,  is  no  exception  to  the  above 
tnlei.   Sloan  y.  Sloan,  81  Fhi.  680. 

And  the  consent  of  an  executor  or  administra- 
tor to  be  made  a  party  to  a  suit  in  order  to  repre- 
sent the  deceased*B  mterest.  cannot,  by  virtue  of 
his  authority  as  such,  give  him  any  right  to  defend 
tlie  suit.    Gordon  y.  Simonton,  10  Fla.  190. 

So  he  cannot  be  permitted  to  come  in  under  a 
notJeeand  defend  a  suit  there.  Dayis  y.  Smith,  6 
•Ga.  274. 48  Am.  Deo.  279, 886. 

Neither  can  such  administrator  appear  in  a 
foreign  Juiiadlotion  m  his  official  capacity,  and 
eeosent  to  the  issuing  of  execution  against  the 
decedents  estate  upon  a  Judgment  obtained  in  the 
deoeased^s  Ufetlme,  and  especially  is  this  so  when 
there  is  an  administrator  appointed  within  the  Ju- 
risdiction refusing  his  assent  and  asking  that  the 
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execution  be  set  asides    Bomberger  y.  Raymond,  8 
Pa.DiBt.Rep.280. 

The  appearance  of  an  administrator  to  a  salt 
brought  against  him  in  his  representative  capacity 
m  a  foreign  Jurisdiction,  being  wholly  unauthor- 
ised, the  Judgment  resulting  therefrom  will  haye 
no  binding  elfect  on  the  estate.  Judy  y.  Kelley* 
supra. 

The  yery  silence  of  the  Arkansas  act  as  to  any 
liability  of  the  penonal  representative  to  be  sued 
in  the  courts  of  the  district  for  assets  received 
would  seem  equivalent  to  a  declaration  that  he  was 
not  to  be  subjected  to  any  such  Uabiilty.  Greer  y. 
Ferguson,  66  Ark.  824;  Vauglum  y.  Northup,  40  U* 
S.15Pet.8,10L.ed.84L 

It  not  being  a  subject  of  presumption  that  when 
the  statute  was  passed  the  legislature  knew  that  a 
foreign  executor  or  administrator  had  no  power  to 
sue  or  be  sued  in  the  oourts,  there  being  no  reason 
therefor  which  would  warrant  the  assumption  thai 
the  legislature  expressly  changing  the  law  in  one 
particular  intended  thereby  to  change  it  m  the 
other.   Greer  v.  Ferguson,   supra. 

The  appointment  by  a  testatrix  of  different  exeo- 
utoia  to  manage  her  property  In  different  Juris* 
dictions  is  legal  and  such  executors  an»  only 
chargeable  for  property  within  their  own  Jurisdliv 
tloo.    Sherman  v.  Page.  81  Hun,  66. 

If  a  creditor  wishes  a  suit  to  be  brought  m  any 
foreign  country  in  order  to  reach  the  effects  of  a 
deceased  testator  or  intestate  situated  therein,  let- 
ters of  administration  must  be  taken  out  in  due 
form  according  to  the  local  law,  as  the  executor  or 
administrator  appointed  in  another  country  is  not 
suable  there  and  has  no  positive  riorhtto  or  author- 
ity over  those  asBet8.neither  is  lie  responsible  ther^ 
for.    Baker  v.  Smith,  8  Met.  (Ky.)  864. 

Until  such  act  is  done,  it  cannot  be  made  the  suh> 
Ject  of  a  suit  for  a  legacy  in  the  courts  of  this  coun* 
try.  Armstrong  y.  Lear,  26  U.  8. 18  Wheat.  188, 6  L. 
ed.680. 

The  fact  that  executors  appointed  in  anotiier 
state  have  the  right  to  receive  money  deposited  by 
the  tesiator  in  another  state  and  to  apply  it  in  due 
course  of  administration  at  the  place  where  they 
were  appointed,  and  the  receipt  of  the  money  by 
such  executors  is  not  sufficient  to  authorize  the 
iiling  of  a  bill  against  them  in  such  state,  on  the 
ground  that  the  cause  or  right  of  action  arose 
within  the  Jurisdiction.  Brown  y.  Brown,  1 
Barb.  Ch.  189,  6  L.  ed.  848. 

The  remedy  in  such  a  case,  of  the  residuary 
legatee  wishing  to  obtain  the  proceeds  of  such 
sToclcB  and  the  accrued  dividend,  is  to  cite  the  ex- 
ecutors to  pi-ove  the  will  and  to  take  out  letters 
testamentary  in  the  state,  and  in  case  of  neglect  to 
have  an  administrator  with  the  will  annexed  ap- 
appointed.   iMd. 

He  cannot  therefore  be  liable  as  for  a  dwaiUmU 
where  he  does  not  in  pursuance  of  tho  notioe  of 
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The  aDcillary  admfniMration  in  raMdiary 
aBd  supplemental  to  the  domiciliary  ad  minis- 
Iration. 

Schouler,  Executors  A  AdmiDistrators,  §  176. 

Alter  the  payment  of  the  home  creditors, 
the  residuum  is  to  he  transmitted  to  and  dis- 
tributed at  the  place  of  domicil,  unless  for 
some  special  reason,  as  to  charge  the  security 
for  faithful  administration  in  the  ancillary  ad- 
ministration, equity  would  require  its  retention 
there. 

Wtlkin$  T.  ElUtt,  76  U.  B.  9  Wall.  740, 19 
L.  ed.  686;  P&rUr  v.  Heydoek,  6  Vt.  874;  Jen- 
nison  ▼.  Bapgood,  10  Pick.  77;  Parsom  v.  Ly- 
man, 20  N.  T.  108;  StokdifB  Bttate,  19  Pa. 
476. 


An  arknowled^rment  of  Indebtedness  made 
by  a  debtor  to  a  stranger  with  the  intent  that 
it  shall  be  communicated  to,  and  influence  the 
creditor,  is  as  effectual  to  defeat  the  statute  of 
limitations  as  if  made  to  the  creditor  or  his 
authorized  agent. 

DeFreeti  v.  Warner,  98  N.  T.  217,  50  Am. 
Rep.  657. 

In  this  case  the  promise  and  acknowledgment 
were  made  in  relation  to  the  claim  in  guestion 
in  tills  action.  It  was  made  to  J.  D.  Blggert, 
who  is  alleged  to  have  been  acting  on  behalf 
of  persons  interested  in  the  said  claun,  yiz.,  the 
intervenors.  Brailhwaite  was  also  inter^ted 
in  the  claim;  he  could  maintain  the  action  In 
his  own  name  for  the  benefit  of  himself  and 


suit  respeotlog  land  In  a  foreign  Jurisdiction  de- 
fend that  suit,  as  he  is  not  to  be  personally  respon- 
sible for  not  doing  that  which  the  law  of  the  land 
will  not  permit  him  to  do.  Davis  t.  Smith,  6  Oa.  286, 
4B  Am.  Dec.  STi. 

The  mere  fact  that  one  of  seTcral  ezeoutors 
eomes  within  the  jurisdiction  of  the  court  upon 
ether:  business  does  not  make  him  ameoabte  to  the 
process  of  that  court  in  his  representative  capac- 
ity.   Security  Ins.  Go.  v.  Taylor,  2  Bias.  440. 

Process  by  attachment  wUl  not  lie  against  an  ab- 
sent executor  or  administrator.  Weyman  v.  Mur- 
dock.  Harp.  Ju  1»;  Young  v.  Young,  2  Hill,  L.  425; 
Begenatein  y.  Pearlstein,  80  8.  G.1M;  Stevenson  v. 
Dunlap,  88  8.  C.  SliO. 

A  Judgment  rendered  in  a  foreign  state  against 
an  administrator  is  not  a  ground  of  an  action 
against  the  personal  represeotatives  of  a  decedent 
In  Texas,  in  the  absence  of  facts  showing  asseta  in 
the  hands  of  {the  administrator  aod  in  his  posaea- 
sion  in  the  state.    Cherry  v.  Speight,  28  Tex.  609. 

The  reasons  assigned  in  the  adjudged  cases,  to 
show  that  an  executor  or  administrator  cannot  be 
made  an  original  defendant  in  a  state  other  than 
the  one  from  which  he  derives  bis  authority,  ap- 
ply with  equal  force  agalnat  making  him  a  reapond- 
ent  to  aj  auit  in  equity,  abated  by  the  death  of  his 
testator  or  inteatate.  Melius  v.  Thompson,  1  Cliff. 
126,  I8L 

To  a  Judgment  ^ndered  against  an  administra- 
tor appointed  .by  a  proper  foreign  court,  aought  to 
be  enforced  against  a  different  administrator  in 
another  state,  the  latter  may  plead  resinUr  alios 
aeia^  there  being  no  privity  between  them  as  they 
derive  their  commissions  from  different  politica] 
sovereignties.    Turley  v.  Dreyfus.  88  La.  Ann.  886. 

And  if  ;a  Judgment  be  recovered  against  an  ad- 
ministrator in  a  federal  court,  the  real  estate  of 
the  intestate  cannot  be  sold  contrary  to  the  laws 
of  the  Slate  upon  that  subject.  Yonley  v.  Laven- 
der. 88  U.  S.'21  Wall.  276,  22  L.  ed.  686. 

In  Field  v.  Gibson,  20  Hun,  274, 60  How.  Pr.  282. 
the  action  waa  denied  against  an  executrix  sued  in 
her  representative  capacity  to  recover  specitic 
sums  of  money  as  therein  due  under  a  lease  ex- 
ecuted by  the  testator,  founded  either  upon  the 
lease  Itself  or  upon  the  use  and  occupation  of  the 
premises. 

A  eeatiii>  que  tnut  appealing  from  an  order  de- 
creed by  the  Judge  of  probate  allowing  an  account 
of  the  administration  of  the  deceased^s  estate  ren- 
dered by  ttie  aurvlviog  executor,  was  denied  a 
right  to  charge  such  executor  with  rents  and  proOts 
received  ,by  him  from  real  estate  in  New  Hamp- 
shire under  a  will  which  was  also  proved  in  the 
latter  state.    Morrill  v.  Morrill,  1  Allen,  182. 

A  foreign  administrator  has  no  right  to  the  pos- 
session of  land  and  is  not  liable  in  his  fiduciary  ca- 
pacity for  taking  exclusive  possession  of  and 
occupying  the  some,  neither  Is  he, individually  or 
as  udmmlfftrator,  liable  for  rents  and  profits  which 
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accrue  on  account  of  such  occupancy,  and  a  Judg« 
mentof  ^he  court  against  him  therefor  as  adminis- 
trator IS  erroneous.   Fairchlld  v.  Hagei,  64  Ark.  6L 

In  Pearson  v.  Darrington,  82  Ala.  227,  a  decree 
was  rendered  by  an  orphan*8  court  in  Alabama 
against  the  domestic  personal  representativee  of  a 
foreign  administrator  in  favor  of  the  legatee  of  a 
foreign  Intestate;  the  court  held  it  void  for  want 
of  Jurisdiction. 

Where  administration  was  granted  and  still 
pending  in  another  state,  it  was  held  that,  there- 
fore, equity  would  not,  even  though  it  might  en- 
tertain a  bill  quia  Umet  to  prevent  destruction 
of  the  assets  within  the  Jurisdiction,  proceed  to  a 
final  settlement,  but  remitted  the  parties  to  the 
proper  tribunal.    Worthy  v.  Lyon,  18  Ala.  784. 

In  Turner  v.  Riser,  64  Ark.  88,  a  creditors^  Judg- 
ment, recovered  against  the  Louisiana  administra- 
tor sought  to  be  enforced  against  the  property  in 
the  bands  of  the  administrator  in  Arkansas,  was 
barred,  not  being  presented  till  two  years  after  the 
time  provided  for  the  filing  of  claima,  distribution 
having  been  made  among  the  heirs  the  Louisiana 
Judgment  not  binding  the  administrator  in  A^*- 
kansas. 

An  adminlatrator  aprvointed  In  Alabama  and  re- 
siding there  cannot  in  equity  be  charged,  at  the 
instance  of  distributees  in  Oeoncla,  with  waste 
and  mal-administration,  the  administrator  being 
solvent  with  sufficient  bond  for  the  performance 
of  the  trust.  Jackson  v.  Johnsoui  84  Gtau  611, 80 
Am.  Dec.  S83L 

The  laws  of  Georgia  do  not  recognise  foreign 
executors  as  such  at  all,  or  rather  they  did  not 
prior  to  the  Act  of  1880.  Garuthera  ▼.  Oorbin,  80 
Gha.  76. 

In  Davia  v.  Bstey,  8  Pick.  476,  original  adminia- 
tlon  was  granted  in  another  state,  and  a  commis- 
sion in  insolvencyissued  in  that  state,  notice  being 
given  to  the  creditors  but  none  to  those  in  Maa- 
aachusetts  until  after  the  claims  of  the  commlS' 
sion.  ancillary  administration  being  granted  in 
Massachusetts  without  such  commission  being 
issued;  it  was  held  In  an  action  by  a  creditor 
against  the  latter  administrator  that  the  creditor 
was  entitled  to  Judgraent  for  a,  pro  rata  dlvlfiend, 
but  that  execution  could  not  issue  thereon. 

A  foreign  administrator  is  not  accountable  In 
the  New  Jersey  courts  for  assets  coming  to  his 
hands  in  such  foreign  Jurisdiction,  neither  are  his 
personal  representatives  nor  his  heir-at-law  ac- 
countable, nor  an  administrator  de  bonis  nan  of 
the  original  Intestate's  estate  under  letters  granted 
in  that  Jurisdiction.  Brownlee  v.  Lockwood,  20  N. 
J.  Eq.  280. 

Where  admioist ration  was  granted  at  the  plaoe 
of  the  decedent^s  domldl  subsidiary  administration 
being  granted  in  New  York  the  latter  rela  tea  exclu- 
sively to  the  aaaets  within  that  Jurladictlon  and  the 
Jurisdiction  of  the  New  York  courts  is  limited  to 
such  assets  and  does  not  extend  to  asaets  oolleoted 
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the  interrenoTs  as  the  party  with  whom  and 
In  whose  name  the  contract  was  made  for  the 
benefit  of  another,  the  trustee  of  an  express 
trust. 

Braithwaite  y.  Pmoer,  1  N.  Dak.  466;  Code 
Civ.  Proc.  §  6. 

Whether  new  promises  related  to  the  debt  in 
question  is  for  the  jury,  and  no  evidence  is  to 
De  rejected  on  that  issue. 

Cook  y.  Martin,  29  Conn.  68;  Buckingham 
y.  Smith,  23  Conn.  458;  Shipley  y.  ShiUing,  66 
Md.  658;  McCormiek  y.  Hrown,  86  Cal.  180, 
95  Am.  Dec.  170;  Farrdl  t.  Palmer,  86  Cal. 
1»7;  Behmidt^.  PJav,  ll4  111.  404;  P^ter  y. 
Elam,  25  Cal.  292,  85  Am.  Dec  182. 

imder  the  orlglDal  letters  and  brought  into  the 
state  or  New  York,  and  therefore  the  administra- 
tor appointed  hi  MassaohuMtts  cannot  be  made 
acoouotable  in  the  New  York  courts  for  the  assets 
Qolleded  under  the  MasBaofauseCts  arrant  and 
tvrouffht  into  the  state,  but  he  may  be  required  to 
sulyroit  to  an  examination  respecting  the  assets  of 
the  deceased  in  the  state  of  New  York,  liable  to  be 
administered  under  the  letters  granted  in  that 
state.    Black  y.  Woodman,  6  Bedf .  854. 

An  administrator  Is  not  to  be  oliarged  with 
assets  of  tbe  intestate  leoelyed  by  a  oo-adminls. 
trator  tn  another  state  of  which  he  may  have  ob- 
tained posBOSBlon.  Mothland  y.  Wireman,  8  Penr. 
ft  W.  186.  IB  Am.I>ea  n. 

Where  letters  of  administration  were  taken  out 
In  New  York,  tbe  domioU  of  tbe  deceased,  tbe  ad- 
minlatrators  subsequently  removing  to  Pennsyl- 
vania without  settling  tbe  aocount,  and  an  account 
was  afterwards  stated  against  them  In  proceedings 
tefore  the  surrogate  having  jurisdiction  (New 
York),  a  decree  being  made  against  them  to  band 
over  the  estate  in  their  hands  to  a  new  adminis- 
trator who  subsequently  brought  actions  and  re- 
covered Judgment  for  want  of  defense,  it  was  held 
that  the  decree  was  conclusive  against  them  and 
that  tbe  fund  was  not  liable  to  administration  In 
Pennaylvanla  under  the  Act  of  ISSBS,  and  therefore 
the  act  did  not  apply,  the  fund  in  controversy  being 
the  product  of  assets  and  the  estate  being  adminla- 
teied  In  another  jurisdiction.  Moore  v.  Fields,  tf 
Pa.  487. 

Where  an  administrator  eum  ttitamento  annno 
In  Maryland  received  assets  (stocks  and  bonds)  of 
Pennsylvania  companies,  the  same  subsequently 
forming  part  of  her  share  as  legatee,upon  her  death 
an  action  against  an  administrator  de  bonis  non  ap- 
pointed tn  the  Maryland  court  who  took  no  admin- 
istration in  Pennsylvania  and  wss  only  temporarily 
within  tbe  state,  was  denied.  Magraw  v.  Irwin,  87 
Pa.  180. 

In  Gray's  App.,  116  Pa.  flM^  a  foreign  debtor  had 
made  a  voluntary  payment  of  his  debt  to  bis  for- 
eign executor,  and  afterwards  upon  the  ezecutor*s 
removing  into  tbe  state  of  Pennsylvania,  sought  to 
charge  him  as  a  creditor  under  ancillary  letters  of 
administration.  It  was  held  that  it  was  a  good 
anawer  to  such  ereditor*s  claim,  that  tbe  executor 
had  already  accounted  for  it  In  the  proper  courts 
of  the  domicil  of  tbe  deceased,  and  had  been  or- 
dered to  pay  it  asset  forth  in  the  decree. 

And  in  Smith  v.  Grady,  88  Wis.  216,  the  question 
was  whether  the  service  of  process  in  that  state 
upon  the  defendant's  testator  gave  the  Ontario 
(Canada)  court  Jurisdiction  ot  his  person  so  as  to 
make  valid  its  personal  judgment  agisinst  him  based 
upon  auoh  service.  The  court  held  that  a  claim 
against  the  testator's  estate  being  based  upon  a  void 
Judgment  was  properly  disallowed,  inasmuch  as  a 
personal  judgment  founded  alone  upon  service 
of  process  in  another  state  or  foreign  oonntry  waa 
voML  MoBwanv.  Blminar,KMiGh.786,nAm.Bei>. 


Jfessri.  Strewell  A  Porter*  for  respond- 
ent: 

A  lud^nnent  rendered  in  a  foreign  state  or 
Jurisdiction  against  an  administrator  in  such 
foreign  slate  or  Jurisdiction  is  utterly  without 
validity  or  effect  as  a  claim  against  an  admin- 
istrator of  the  estate  of  the  same  deceased  per- 
son in  this  Slate.  In  such  case  there  is  neither 
privity  of  law  nor  estate. 

Staiyy.  Thrasher,  47  U.  B.  6  How.  44,  12  L. 
ed.  837;  Agpden  v.  Nueon,  45  U.  S.  4  How.  467, 
11  L.  ed.  1059;  Freem.  Judgm.  3d  ed.  §  163; 
McLean  v.  Meek,  59  U.  B.  18  How.  16, 15  L.  ed. 
377;  Brodie  v.  BidUey,  2  Rawle.  431;  Blory, 
CSonfl.  L.  p.  789.  .        .         /. 


888;  Biscboff  v.  Wetbered,  76  U.  8. 9  Wall.  812, 19  L. 
ed.  889;  Jaryis  v.  Barrett,  U  Wis.  891,  followed. 

Where  a  person  domiciled  in  England  died  leav- 
ing property  in  that  country,  and  In  tbe  state  of 
Pennsylvania,  the  executor  taking  out  letters  testa- 
mentary in  both  countries,  tn  a  suit  in  tbe  former 
country  against  tbe  executor  by  tbe  administrator 
of  a  deceased  claimant,  tbe  parties  were  restricted 
to  the  limits  of  the  country  to  which  their  letters 
extended.  Aspden  v.  Nixon,  46  U.  &  4  How.  467, 11 
JLed.1059. 

In  United  States  v.  Cox,  89  U.  8. 18  How.  100, 15  U 
ed.  899,  it  waa  held  that  a  surety  upon  an  adminia. 
tration  bond  could  not  be  held  liable  for  moneys 
in  the  bands  of  his  principal  as  agent  of  other  ad- 
ministrators. 

n.  inproee6din0seomm«fieedindee0ased*f  ?i/e«ms. 

Whatever  may  he  the  rule,  if  Jurisdiction  is  ac- 
quired by  a  court  before  administration  pro- 
ceedings are  commenced,  tbe  moment  they  ai« 
commenced  and  the  estate  is  taken  poasession 
of  by  a  tribunal  of  a  state,  that  moment  tbe 
party  whose  estate  Is  thus  taken  poesesslon  of 
ceases  to  bave  power  to  bind  tbe  estate  in  a  court 
of  another  state,  either  voluntarily  or  by  submit- 
ting himself  to  the  Jurisdiction  of  the  latter  court. 
Beynolds  v.  Stockton,  14DCr.&864,C78,86Lbed.4B4, 
470;  Jones  v.  Jones,  16  Tex.  488.86  Am.  Dea  174. 

It  makes  no  difference  that  service  was  obtained 
upon  tbe  Intestate  in  his  lifetime,  for  the  reason 
that  the  suit  is  not  prosecuted  to  Judgment  against 
htm,  but  the  Judgment  is  recovered  against  an  an* 
ciliary  administrator  who  represents  the  intestate 
only  as  to  the  assets  within  the  Jurisdiction  where 
the  appointment  Is  conferred;  the  effect  of  the 
personal  service  upon  the  intestate  dying  with  him. 
Jones  V.  Jones,  supra. 

Such  a  Judgment  recovered  against  the  admlnl^ 
trator  has  no  other  or  greater  effect  than  if  it  had 
been  recovered  fn  a  suit  originaUy  instituted 
against  bim.   IMd. 

Tbe  fact  that  the  executors  appear  and  defend 
an  action  lurought  against  the  testator  in  his  life- 
time  and  appeal  from  the  Judgment,  confers  no 
Jurisdiction  as  they  cannot  Invest  themselves  with 
authority  to  represent  the  deceased*s  estate  which 
is  denied  to  them  by  the  laws  of  tbe  state,  nor  ac- 
quire such  authority  by  merely  assuming  it.  Greer 
V.  Ferguson,  68  Ark.  SBL 

By  death  Jurisdiction  of  his  person  ceases,  and 
such  action  can  only  X)e  proceeded  to  a  Judgment 
upon  a  substitution  for  him  of  some  person  law- 
fully empowered  to  defend.  i2>ld.,  following  Judy 
V.  Kelley,  11  111.  211, 80  Am.  Dec.  466;  McOarvey  v. 
Darnell,  88  111.  App.  886;  Bentschler  v.  Jamison,  6 
Ho.  App.lj86. 

The  circuit  court  loses  Jurisdiction  over  the  per- 
son of  tbe  deceased  by  his  death,  and  acquires  no 
Jurisdiction  over  bis  administrator  by  any  service 
bad  upon  him  while  he  waa  out  of  the  territorial 
limlta  of  the  aovereignty  under  whioh  the  court 
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A  lodgment  in  rem  blods  only  the  property 
within  the  control  of  the  court  which  rendered 
It;  a  judgment  iri  personam  binds  only  the 
parties  to  that  judgment  and  those  in  privity 
with  them. 

Johnson  ▼.  Btnters,  189  U.  S.  156,  8S  L.  ed. 
112;  Staey  v.  Tlira^&r,  supra;  Woemer,  Ad- 
ministration, p.  860. 

A  new  promise  may  arise  out  of  such  facts 
as  identify  the  debt,  the  subject  of  the  prom- 
ise, with  such  certainty  as  will  clearly  deter- 
mine its  character,  fix  the  amount  due  and 
ahow  a  present  unqualified  willingnesa  and  in- 
tention to  pay  it,  at  the  time  acted  upon  and 
acceded  lo  by  the  creditor. 

WachUr  ▼.  Albee,  80  111.  47. 


The  acknowledgment  must  be  a  direct,  dis- 
tinct, unqualified  admission  of  the  debt  which 
the  party  is  Hable  and  willing  to  pay. 

MeCormifk  ▼.  Brown ^  S6  0a1.  1^,  fM  Am 
Dec.   170;  Biddd  y.  Briseolara,  64  CaL  85.5; 
BeU  Y.  Morrison,  26  U.  S.  1  Pet  851,  7  JU  ed. 
175. 

Pembertoiit  CK  •/.,  delivered  the  op  in 
Ion  of  the  court : 

Through  thia  action  plaintiff  seeks  to  re 
cover  judgment  against  Phillip  Harvey,  ad- 
ministrator of  Joseph  Leighton,  deceased, 
on  demand  for  the  payment  of  $5,535.98,  and 
interest,  arising  on  a  contract  hereinafter  re- 
ferred to.    The  claim  was  presented  to  and 


acts,  as  the  state  of  lUlnois  oannot  by  ootloe  to  a 
citizen  of  Missouri  draw  him  to  its  forum  Rent- 
sohler  v.  Jamison,  supra,  followioir  Warren  Mfg. 
Go.  V.  Btna  Ins.  Go.  2  Paine,  G.  a  614. 

Where  the  bank  brouffht  suit  airalnst  the  admin- 
istrator, alleging  that  there  were  no  assets  In 
Pennsylvania  where  action  had  been  commenced 
against  deceased  In  his  Ufeclme,  seeking  to  enforce 
the  Judflrment  upon  the  Minnesota  estate,  the  court 
held  they  could  not  recover,  the  remedy  being 
eontroUed  by  the  lex  fori :  section  50  of  chapter  fi3 
of  the  BClnnesota  General  Statutes,  proTldinir  that 
Id  no  other  cases,  except  such  as  are  expressly  pro- 
vided for  in  that  chapter,  shall  any  action  be  com- 
menced or  prosecuted  airainst  an  executor  or 
administrator;  the  plaintiff  not  brinaing  himself 
within  the  cases  provided.  Commercial  Bank  of 
Kentuclgr  v.  Slater,  n  Minn.  174. 

m.  Reasons  for  the  rvJe, 

Where  a  receiver  or  administrator,  or  other 
eustodian  of  an  estate.  Is  appointed  by  the  courts 
of  one  state,  the  courts  of  that  state  reserve  to 
themselvee  full  and  exclusive  Jurisdiction  over  the 
assets  of  the  estate  within  the  limits  of  the  state. 
Reynolds  v.  Stockton,  140  U.  8. 2&4, 273, 86  L.  ed.  464, 
47a 

The  power  of  an  executor  is  iri  ven  by  the  will  of 
the  testator,  but  his  rlffht  to  appear  In  any  court 
and  the  validity  of  hia  acts  In  that  capacity  depend 
wholly  upon  the  probation  of  the  will  by  the  pre- 
ro^rative  court,  within  the  limits  of  that  local  Juris- 
diction in  which  he  claims  the  power  to  act^  BUey 
V.  Riley,  8  Day,  74, 3  Am.  Dea  28a 

The  liability  of  an  administrator  to  account  Is 
eommensurate  with  the  Juried icLion  of  him  from 
whom  they  hare  received  his  authority,  and  that  he 
ean  act  offldally  only  In  things  committed  to  him 
Is  a  common  principle  of  general  Jurisprudence. 
Mothland  v.  Wireman,  8  Penr.  ft  W.  186^  88- Am. 
Dec  7L 

The  right  or  the  liability  Is  purely  representative 
and  exists  only  by  force  of  the  oflBdal  character, 
and  so  oannot  pass  beyond  the  Jurisdiction  which 
gave  it.  Hopper  v.  Hopper,  12  L.  B.  A.  287. 123  N.  Y. 
400;  Jonston  v.  Wallis,  2  L.  B.  A.  828, 112  N.  T.  23a 

His  ofScial  character  being  derived  from  the 
letters  granted  to  him  in  the  court  of  the  domfcil 
of  the  testator.  Davis  v.  Smith,  6  Ga.  274, 48  Am. 
Dea  27a 

And  he  has  no  power  by  his  acts  or  omissions  to 
affect  theaasets  elsewhere.  Taylor  v.  Barron,  86 
li.  U>  484. 

His  representation  of  the  intestate  being  a  quail- 
fled  one,  not  extending  beyond  the  assets  of  which 
the  ordinary  has  Jurisdiction.  Stacy  v.  Thrasher, 
47  U.  8. 6  How.  41 12  L.  ed.  887. 

Inasmuch  as  naked  admissions  of  a  foreign  ad- 
ministrator might,  upon  a  foreign  Judgment,  be 
eompeteot  to  bind  the  assets,  the  law  limits  the 
power  of  an  admlnlserator  to  assets  for  the  ad- 
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ministration  of  which  he  and  his  sureties  are  re- 
sponsible.   Brodie  v.  Bickley,  2  Bawle,  48L 

Be  cannot  inveHt  blmseU  with  authority  to  repre- 
sent the  deceased^s  estate,  which  Is  denied  to  him 
by  the  laws  of  the  state,  nor  acquire  such  authority 
by  merely  assuming  it»  Greer  v.  Ferguson,  61 
Ark.84L 

He  is  accountable  only  to  the  authority  from 
which  be  derives  his  power.  Low  v.  Bartlett,  8 
Allen,  250:  Vaughan  v.  Northup,  40  U.  8. 15  Pet  1. 
10  L.  ed.  880;  Fay  v.  Haven,  8  Met.  100:  Boyd  v. 
Lambeth,  24  Miss.  438;  Greer  v.  Ferguson,  supra ; 
Fletcher  v.  Sanders,  7  Dana,  846, 82  Am.  Dec  01 

And  where  administration  was  granted.  Lyon 
V.  Park.  lU  N.  7. 860;  Petersen  v.  Chemical  Bank, 
32  N.  Y.  21, 88  Am.  Dea  206 ;  Hedenberg  v.  Hedec- 
berg,  46  Oonn.  aa  88  Am.  Bep.  la 

So  he  Is  entitled  to  the  benefits  and  protection  of 
the  laws  which  such  local  Jurisdictions  give. 
United  States  v.  Union  Pac.  R.  Go.  11  Biatchf.  800; 
Kerr  v.  Moon,  22  U.  S.  0  Wheat  666w  8  L.  ed.  161: 
Armstrong  v.  Lear,  26  U.  S.  12  Wheat.  160, 6  L.  ed. 
580;  Vaughan  v.  Northup,  40  U.  S.  16  Pet.  1«  10  L. 
ed.630. 

He  has  no  official  existence  In  any  such  other 
state,  and  possesses  no  power  there  which  he  can 
exercise  in  his  ofBclal  capacity.  Melius  v.  Thomp- 
son, 1  Cliff.  126, 181. 

The  letters  conferring  the  office  or  trust  only  in 
the  state  where  granted.  BUey  v.  Moseley,  44  Miss. 
87. 

They  must  comply  with  the  statutory  provisions 
made  by  comity  in  such  exterior  Jurisdiction.  Se- 
curity Ins.  Co.  ▼.  Taylor,  2  Blss.  44a 

The  laws  and  courts  of  estate  can  only  affect 
pereons  and  things  within  their  Jurisdiction,  and 
therefore  both  as  to  the  ad  ministrator  and  the  prop- 
erty confided  to  him  a  Judgment  In  another  state 
is  res  Inter  alios  aetcL  Stacy  v.  Thrasher,  47  U.  8.  • 
How.  44,  12  L.  ed.  887;  Turley  ▼•  Dreyfus,  88  La. 
Ann.  886. 

And  the  tribunals  of  other  states  have  no  right 
to  interfere  with  or  control  the  applies Unn  of  those 
assets  according  to  the  lex  loci,  Vaughan  v. 
Northup,  supra ;  Boyd  v.  Lambeth,  24  Miss.  433; 
Greer  v.  Ferguson,  66  Ark.  841;  Fletcher  v.  San- 
ders. 7  Dana,  846, 82  Am.  Dec.  06. 

li  being  an  established  principle  of  International 
law  that  assets  shall  be  administered  under  the  au- 
thority of  the  local  sovereign.  Fletcher  v.  San- 
ders, iivpra. 

A  Judgment  In  rem  binds  only  the  property  with- 
in the  control  of  the  court  which  renders  It,  and  a 
Judgment  in  personam  binds  only  the  parties  to  that 
Judgmen  t  and  thuse  In  privity  with  them.  Johnson 
V,  Powers,  130  U.  S.  L^a  85  L.  ed.  112. 

No  one  can  be  bound  by  the  verdict  or  Judg- 
ment, unless  he  be  a  party  to  the  suit,  or  be  In  privi- 
ty with  the  party,  or  possesses  the  power  of  making 
himself  a  ps^rty.    Dent  v.  Ashley,  Hemp.  G.  GL  54. 

The  parties  against  whom  a  Judgment  is  sought 
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disallowed  by  the  adminiBtrator  of  the  de- 
cedent. This  action  was  then  brought  in 
the  district  court  thereon.  The  questions 
InTolved  in  this  appeal  arise  on  the  action 
of  the  trial  court  in  striking  from  the  com- 
plaint portions  thereof,  on  motion  of  defend- 
ant, and  thereafter  sustaining  demurrer  in- 
terposed to  the  complaint,  on  the  ground 
that  It  shows  no  sufficient  facts  to  constitute 
a  cause  of  action,  because  it  appears  on  the 
face  thereof  that  the  cause  of  action  is  barred 
by  the  statute  of  limitations.  It  appears  that 
in  1880  a  contract  for  the  transportation  of 
certain  freight  from  Bismarck,  DiJl.,  tia  the 
Missouri  river  by  boat  to  Ft.  Buford,  was 
made  between  plaintiff,  as  transporter,  and 


decedent  and  several  others,  as  oonsignon. 
The  contract  was  made  and  evidenced  by  the 
following  letter:  "Bismarck,  D.  T.,  Nov. 
8d,  1880.  Gapt.  Wm.  Braithwaite,  Steamer 
Eclipse— Dear  Sir :    On  your  accepting  this 


f^roposition,  will  agree  to  give  you  one  dol- 
ar  and  seventy-five  cents   ($1.75)   per  oni 
hundred  pounds,  from  Bismarck  to  Ft.  Bu- 


ford, on  freight  up  to  the  amount  of  one 
hundred  tons,  and  on  all  over  and  above  one 
hundred  tons,  one  dollar  and  fifty  cents 
($1.50)  per  one  hundred  pounds.  Keceipts 
to  be  equal  to  100  tons  to  Buford.  Freight 
to  be  paid  on  receipt  of  bills  of  lading  by 
draft  at  ten  days'  sight  on  Jos.  Leighton, 
St.  Paul.    Yours,  etc.,  J.  0.  Barr,  Agt.  for 


to  be  enforced,  shoald  be  the  same  or  be  in  privity 
with  thoeeaaaiDst  whom  it  was  given.  Slauter  v. 
Ohenowith,  7  Ind.  SIL 

The  aasets  in  the  bands  of  an  administrator  oan- 
Bot  be  affected  by  a  judgment  to  wbicb  he  Is  a  per- 
■onal  stniD^r.  Stacy  v.  Thrasher,  47  U.  0.  6  How. 
4A,lSl4.ed.887. 

Vocelgo  administrators  are  independent  of  each 
ether,  no  oonneotion  exists  between  tliem,  each  rep- 
■eeeota  the  intestate  by  an  authority  coextensive 
only  with  the  state  in  which  liia  appointment  is 
made.  McLean  v.  Meek,  M  IT.  S.  18  flow.  lA.  16  L.  ed. 
sn.  8tacy  v.  Thrasher,  mpra,  and  Hill  v.  Tucker, 
SA  U.  8. 18  Bow.  458,  U  L.  ed.  isa,  foUowed. 

Ad  administrator  appointed  in  one  state.  Is  as 
aiuch  a  stranfrer  to  an  administrator  in  another 
state  ta  respect  of  their  appointment,  powers,  ea- 
latea.  duties,  and  iiabllitJes,  as  are  strangers  or  ad. 
Binirtrators  of  the  estates  of  different  decedents. 
McGarvey  V.  DamaU,  10  L.  R.  A.  881, 184  Ul.  867.  af - 
ftrmiog  8i  111.  App.  9e26;  Judy  v.  Kelley,  U  lU.  211, 
10  Am.  Deo.  4B6;  Bosentbal  v.  Bentck,  44  IlL  802;  Ela 
V.  Bdwarda.  18  Allen,  48, 90  Am.  Bea  174 ;  Stacy  v. 
Trashetr  and  McLean  v.  Meek,  supra. 

Tbey  derive  their  authority  from  different  sover- 
eignties and  over  different  property,  the  authority 
of  each  being  paramount  to  the  other,  and  eaob  is 
aooountable  to  the  ordinary  from  whom  he  re- 
ceives his  authority.    Stacy  v.  Thrasher,  supra. 

An  administrator  under  a  grant  of  administra- 
tion In  one  state  is  not  in  privity  with  an  adminis- 
trator appointed  in  another  state,  ibid.;  Judy  v. 
Kelley,  supra;  Slanter  v.  Chenowith.  7  Ind.  811;  Tur- 
ley  V.  0reyf us,83  La.  Ann.  888:  Bla  v.Bdwards^supro; 
Low  V.  Bartlett,  8  Allen,  800;  Selectmen  of  Boston  v. 
Boylston,  8  Mass.  864;  Goodwin  v.  Jones,  8  Mass. 
814,  8  Am.  Dec.  178;  Grout  v.  Cbamberlln,  4  Mass. 
ffll:  Borden  v.  Borden.  6  Mass.  77, 4  Aaou  Dec.  8S; 
Langdon  v.  Potter,  11  Mass.  818;  Talmage  v.  Chapel, 
18  Mass.  71:  Fay  v.  Haven,  8  Met  100;  Wheelock  v. 
Pierce,  8  Cusb.  888;  Norton  v.  Palmer,  7  Cusb.  688; 
Taylor  v.  Barron.  85  N.  H.  484:  Leonard  v.  Putnam,* 
n  N.  H.  847. 12  Am.  Rep.  108;  Clark  v.  Clement,  83 
N.  H.  688;  King  v.  Clarke.  8  Hill,  Eq.  8U;  Brodie  v. 
Blcbley.  8  Kawle,  481:  Aspden  v.  Nixon,  45  U.  S.  4 
How.  4B7, 11  L.  ed.  1060;  Stacy  v.  Thrasher  and  Hill 
V.  Tucker,  tupm;  Dent  v.  Ashley,  Hemp.  GL  G.  51. 

Tbey  are,  as  to  creditors,  executors  in  privity 
bearing  the  same  responsibilities  as  if  there  were 
only  one  executor.  Hill  v.  Tucker,  54  0.  S.  IS  How. 
tfS.  14  L.  ed.  228w 

The  relations  or  privity  between  executors  and 
their  testators  in  Louisiana  do  not  differ  from  those 
which  exist  at  common  law.   Ibid, 

If  persons  have  claims  against  the  decedent*s  es- 
tate which  they  wish  to  puxsoe  in  their  own  state 
against  a  foreign  administrator,. they  must  either 
take  out  letters  of  administration  against  the  es- 
tate in  their  Jurisdiction,  or  procure  the  executors 
to  probate  the  will  within  the  state  before  the 
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courts  of  the  state,  either  state  or  federal,  can  Ob- 
tain Jurisdiction  in  psrsonom  of  the  executors  or 
of  the  property  of  the  decedent.  Seourlty  Ins.  Oo. 
V.  Taylor,  8  Blss.  446;  Davis  v.  Smith,  5  Ga.  286, 48 
Am.  Deo.  878;  GaldweU  v.  Harding,  6  Blatchf.  601; 
Vaughan  v.  Northup,  40  U.  S.  16  Pet.  1,  10  L.  ed. 
630;  Williams  v.  Storrs,  6  Johns.  Cb.868,8  L.  ed.  148, 
10  Am.  Dec  840;  Kerr  v.  Moon,  88  U.  8. 9  Wheat. 
666, 6  L.  ed.  161;  Peaie  v.  Phlppa.  66  U.  8.  14  How. 
868, 14  L.  ed.  460:  MeUus  v.  Thompson,  I  Qiff .  188, 
181:  aark  v.  Holt.  18  Ark.  860;  Brookshire  v.  Dn- 
bose,  66  N.  a  878:  Allsup  v.  Allsup,  10  Terg.  888. 

He  must  be  clothed  with  authority  derived  from 
the  law  of  such  state.  Gordon  v.  Clarke,  10  Fla. 
179:  DoolltUe  v.  Lewis,  7  Johns.  Cb.  45, 8  L.  ed.  816. 
U  Am.  Dea  889;  Taylor  v.  Barron,  86  N.  H.  486;  8a- 
bin  V.  Gil  man,  1 N.  H.  160;  Leonard  v.  Putnam.  61 N. 
H.  847, 18  Am.  Bep.  108;  Gordon  v.  Simonton,  10  Fla. 
198;  MorreUv.  Dickey,  1  Johns.  Gh.  166. 1  L.ed.  97; 
Smith  V.  Webb,  1  Barb.  880;  Hobart  v.  Connectioot 
Tump.  Go.  16  Conn.  146c  Chapman  v.  Fish,  6  Hill, 
666;  Fenwick  v.  Seara,  6  U.  &  1  Oranch,  869, 8  L,  ed. 
101;  Dixon  v.  Bamsay,  7  U.  8. 8  Cranoh,  819, 8  L.  ed. 
468;  Graeme  v.  Harris,  1  U.  8. 1  DalL  466,  1 L.  ed. 
aa;  Picquet  v.  Swan,  4  Mason,  460;  Kerr  v.  Moon,  88 
U.  S.  9  Wheat.  566. 6  L.  ed.  168;  Vaughan  v.  Norttavp. 
40  U.  S.  16  Pet.  1, 10  L.  ed.  689;  Vermilya  v.  Beatty, 
6  Barb.  481;  Naylor  v.  Moody,  8  Blackf.  847;  Cutler 
V.  Davenport,  1  Pick.  81,  11  Am.  Dec.  149;  Dodge 
V.  Wetmore,  Bray.  (V t.)  98;  Langdon  v.  Potter,  U 
Man.813. 

The  Mississippi  courts  do  not  recognise  an  ad- 
ministrator appointed  in  another  state,  and  before 
the  personal  representative  of  a  decedent  will  be 
considered  as  clothed  with  that  character,  he  must 
be  invested  with  it  by  the  courts  of  that  state  ao- 
cording  to  the  state  law.  Biley  v.  Moseley,  44  Mias. 
87. 

The  rule  Is  founded  in  the  convenience  and  nece^ 
sity  of  Independent  administrations  In  every  stale 
where  there  Is  property  belonging  to  the  estate  and 
the  independence  of  such  administrations  upon 
each  other.  Leonard  v.  Putnam,  61 N.  H.  847, 18  Am. 
Bep.  106;  Gark  v.  Clement,  88  N.  H.  668;  Staoy  v. 
Thrasher,  47  U.  a  6  How.  69, 18  L.  ed.  848. 

Such  adminlRtrations  are  by  reason  of  such  want 
of  privity  so  far  deemed  Independent  of  each  other 
that  a  Judgment  obtained  against  one  will  furnish 
no  right  of  acUoo  against  the  other  or  affect  assets 
received  by  the  latter  in  virtue  of  bis  own  admin- 
istration. King  V.  Clarke,  8  HUl,  Bq.  611 ;  Stacy  v. 
Thrasher,  47  U.  8. 6  How.  44, 18  L.  ed.  887 :  Aspden 
V.  Nixon,  46  U.  S.  4  How.  487,  U  L.ed.  1060;  Brodie 
V.  Bickley,  8  BawIe,  48L 

The  commission  of  an  administrator  extends  only 
to  assets  of  which  the  ordinary  has  lurlsdiction, 
and  it  constitutes  him  a  representative  of  the  intes- 
tate no  further  than  as  regards  the  administration 
of  those  particular  assets,  the  power  being  but  co- 
extensive with  that  of  him  from  whom  tt  Is  d^ 
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H.  G.  Akin,  Jos.  Leighton,  &  Benton  Line." 
The  freight  mentioned  was  transported,  aa 
appears,  with  some  delays  and  other  incidents 
in  relation  to  the  fulfillment  of  the  contract, 
which  are  not  necessary  to  recite  in  this  de- 
termination, and  thereby  the  claim  for  the 
enforcement  of  which  this  suit  is  prosecuted 
accrued  in  said  year.  The  complaint  not 
only  pleads  this  contract,  but  alleges  that 
on  the  12th  day  of  November,  1887,  this 
plaintiff  instituted  a  suit  in  the  district  court 
of  the  then  territory  of  Dakota,  in  and  for 
the  county  of  Burleigh,  now  in  the  state  of 
North  Dakota,  against  Joseph  Leighton,  and 
seyeral  other  parties  alleged  to  be  interested 
wiUi  him,  to  recover  the  amount  alleged  to 


be  due  plaintiff  thereon.  This  suit  was  by 
attachment,  and  the  property  of  Joeepb 
Leighton  in  said  territory  at  the  time  was 
seized  thereunder.  All  the  proceedings  in 
said  suit,  and  the  history  thereof,  are  set 
out  in  the  complaint,  or  referred  to  as  ex- 
hibits, and  maae  part  thereof,  including  the 
judgment  of  the  district  court,  and  the  ap- 
peal therefrom  to  the  supreme  court  of  said 
territory,  and  the  Judgment  of  said  supseme 
court.  In  these  allegations  the  death  of 
Joseph  Leijghton  is  shown  to  have  occurred 
on  the  2d  ctay  of  September,  1888,  at  Custer 
county,  in  the  state  of  Montana,  where  ho 
resided.  Joseph  Leighton  was  never  person- 
ally served  with  process  in  the  Dakota  suit. 


rived,  and  it  is  oonaequently  inoompetent  directly 
or  Indirectly  to  affect  asspta  which  belong  to  an- 
other Jurisdiction.    Brodie  v.  Bickley,  tupra. 

He  Is  only  accountable  to  the  legal  tribunals  of 
the  state  where  appointed.  Fay  v.  Haven,  8  Met. 
108;  Vermilya  v.  Beatty,  6  Barb.  tf8:  Sparks  v. 
White,  7  Humph.  86;  Brodie  v.  BiokJey,  suvra. 

Bvery  grant  of  administration  is  strictly  con- 
fined in  lis  authority  and  operation  to  the  limits  of 
the  territory  of  the  government  which  grants  it* 
and  does  not  de  jiire  extend  to  other  countries. 
Vaughan  v.  Northup.  40  U.  8. 16  Pet.  1, 10  L.  ed. 
680;  Ghreer  v.  Ferguson,  66  Ark.  824;  Taylor  v.  Bar- 
ron, 85  N.  H.  486;  Leonard  v.  Putnam,  U  N.  H.  247, 
12  Am.  Rep.  106. 

Therefore  his  authority  cannot  be  more  ex- 
tensive than  that  of  the  goveroment  from  which 
he  receives  it.    Stacy  v.  Thrasher,  supra. 

Whatever  operation  is  allowed  to  it  beyond  the 
original  territory  of  its  grant,  is  a  mere  matter  of 
comity  which  every  nation  is  at  liberty  to  yield  to 
or  withhold,  according  to  its  own  policy  and 
pleasure  with  refereoce  to  its  institutioos  and  the 
interests  of  its  own  citiaens.  Greer  v.  Ferguson, 
66  Ark.  824,  following  Vaughan  v.  Northup,  40  U. 
B.  15  Pet  6, 10  L.  ed.  64a 

And  a  judgmeat  or  order  rendered  against  him  Is 
without  force  beyond  its  JurlsdictiOB.  Tillman  v. 
Walkttp,  7  8.  a  60. 

The  courts  of  the  state  of  New  Tork  will  not 
take  notice  of  letters  testamentary  or  of  adminis- 
tration granted  by  a  neighboring  state,  for  the 
purpose  of  the  persons  appointed  under  them 
being  made  parties  to  actions  in  the  state.  Camp- 
bell V.  Tousey,  7  Cow.  64. 

If  it  were  otherwise  the  assets  might  be  drawn 
out  of  the  estate  to  the  great  inconvenience  of 
domestic  creditors,  and  be  distributed  on  very  dif- 
ferent terms  according  to  the  laws  of  another 
Jurisdiction.  Doolittle  v.  Lewis,  7  Johns.  Ch.  46, 2 
Lw  ed.  215,  11  Am.  Deo.  880;  Morreli  v.  Dickey,  1 
Johns.  Cli.  158,  1  Lw  ed.06;  RUey  v.  Moeeley,  44 
Mlss.87. 

Letters  of  administration  granted  in  a  foreign 
state  have  no  extraterritorial  effect.  Barclift  v. 
Treece,  77  Ala.  628 ;  Naylor  v.  Moffatt,  28  Mo.  126 ; 
Fugate  V.  Moore,  86  Ya.  1045w 

The  court  of  the  domicU  of  the  testator  or  intes- 
tate is  the  forum  to  which  the  legatees  under  a 
will,  or  the  parties  entitled  to  the  distribution  of 
the  estate  of  an  intestate,  are  required  to  resort. 
Hutton  V.  Hutton,  40  N.  J.  Eq.  461. 

The  objection  must  be  raised  by  way  of  defense 
and  cannot  be  urged  on  motion  to  set  aside  the  sum- 
mons.  Metcalf  V.  Clark,  41  Barb.  48. 

lY.  The  effect  of  t/«e  Uh4t«d  Statet  ContUhttUm  and 

a€tof  oonoretSm 

In  Stacy  y.  Thrasher,  47  IT.  &  6  How.  44, 12  L.  ed. 
n7,  it  was  contended  that,  although  the  general 
principles  might  apply  to  Judgments  against  ad- 


mlDistrators  acting  under  powers  received  trook 
states  wholly  foreign  to  each  other,  yet  they  could 
not  apply  to  Judgments  against  administrators  in 
different  states  of  the  Union,  by  reason  of  the 
provision  of  the  constitution  ordaining  that  toll 
faith  and  credit  should  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  prooeedinga 
of  every  other  state,  and  the  court  held  that  la 
order  to  give  effect  to  the  provision  of  the  consti- 
tution the  Judgment  must  be  against  the  same 
parties,  who  must  be  privies,  and  on  the  same  sub- 
ject-matter, where  the  proceeding  is  In  rem^  and 
that  the  parties  to  such  Judgments  were  not  the 
same,  neither  were  they  priViea  and  therefore  not 
bound  by  the  Judgments. 

A  Judgment  may  have  the  effect  of  a  lien  upon 
all  the  defendant's  lands  in  the  state  where  it  is 
rendered,  yet  it  cannot  have  that  effect  on  lands  in 
another  state  by  virtue  of  the  faith  and  credit 
given  to  it  by  the  const! tutioo,  and  by  the  Act  of 
Congress  of  May  26,  1790,  which  prescribes  the 
mode  of  authenticating  records  anddefloes  their 
effect,  and  euacts  that  they  shall  have  ttdth  and 
credit  given  to  them  in  every  court  within  the 
United  States,  as  they  have  by  law  or  usage  in  th» 
courts  of  the  state  from  whence  the  said  record* 
are  or  shall  be  taken.   Stacy  v.  Thrasher,  tupra. 

The  United  States  Constitution,  in  declaring  that 
full  faith  and  credit  shall  be  given  in  each  state  to 
the  Judicial  proceedings  of  the  other  states,  meana 
only  that  credit  shall  be  given  to  them  as  against 
parties  bound  by  the  record  or  their  privies,  not  aa 
against  strangers.    King  v.  Clarke,  2  Hill.  Bq.  ftll. 

The  provisions  of  the  Constitution  of  the  United 
States  do  not  of  themselves,  in  respect  to  a  ques- 
tion of  administration,  give  any  greater  force  or 
eflBcacy  to  a  Judgment  recovered  in  another  stato 
than  belongs  to  a  foreign  Judgment,  and  that  for 
all  purposes  of  administration  such  Judgroenta 
are  to  be  considered  as  foreign  Judgmenta. 
Brown  v.  Public  Admloistrator,  2  Bradf .  108L 

So  the  provisions  of  the  United  States  Statutes  at 
Large  (1  Stat,  at  L.,  p.  79)  enabling  civil  suits  to  b» 
brought  against  persons  in  their  individual  capao- 
Ity,  either  in  the  district  whereof  they  are  inhabi- 
tants, or  in  which  they  are  found  at  the  time  of 
serving  the  writ,  do  not  apply  to  executors  and 
administrators,  for  the  reason  that  their  authority 
Is  limited  to  the  territory  of  the  state  from  whic^ 
it  is  derived.  Melius  v.  Thompson,  1  Cliff.  12&,  181 
following  Fen  wick  v.  Sears,  6  U.  S.  1  Cranch,  250,  9 
L.  ed.  101;  Dixon  v.  Ramsay,  7  U.  8.  8  Cranch.  819i» 
2  L.  ed.  458:  Kerr  v.  Moon,  22  U.  B.  9  Wheat.  566.  6 1*. 
ed.  162;  Aspden  v.  Mlxon,  46  U.  S.  4  flow.  467,11  L. 
ed.  1050:  Stacy  v.  Thrasher,  47  U.  8.  64  How.  44, 1» 
L.  ed.  837;  HUi  v.  Tucker,  54  U.  &  18  How.  458, 14  U 
ed.  228. 

The  Act  of  Congress  of  June,  1882,  authorlaine 
any  person  to  whom  letters  testamentary  or  of  ad- 
niiulstratlon  are  granted  in  the  states  of  the  United 
States  to  prosecute  claims  by  suits  in  the  courts  of 
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After  his  death  one  Harvey  Harris  was  ap- 
pointed administrator  of  bis  estate  in  Dakota 
territory,  and  appeared  as  such,  and  defended 
such  suit.  It  seems,  too,  that,  pending  said 
suit  in  Dakota,  certain  otlier  parties  were 
permitted  to  intervene  therein.  These  mat- 
ters are  particularly  set  out  in  paragraphs 
17,  19,  20,  21,  22,  and  28  of  the  complaint, 
and  are  wn  foil  ours  * 

"  (17)  That  thereafter,  on  or  about  the  11th 
day  of  February,  1889,  one  Harvey  Harris, 
of  said  Burleigh  county,  was  duly  appointed 
administrator  of  the  estate  of  saia  Joseph 
Leighton,  deceased,  by  the  then  probate 
court  of  said  Burleigh  county,  territory  of 
Dakota,  the  same  being  a  court  of  general 


jurisdiction  in  probate  matters,  and  having 
and  possessing  jurisdiction  for  the  appoint- 
ment of  the  said^  Harris,  as  hereinbefora 
shown;  that,  after  qualifying  under  said 
appointment,  in  accordance  with  the  laws 
of  the  then  territory  of  Dakota,  now  state  of 
North  Dakota,  the  said  Harris  entered  upon 
the  discharge  of  his  duties  as  such  adminis- 
trator of  the  estate  of  said  Joseph  Leighton, 
deceased,  in  said  Burleigh  county  and  ter- 
ritory, and  continued  in  the  discharge  of 
said  duties  as  such  administrator,  until  the 
said  estate  in  said  Burleigh  county,  then 
territory  of  Dakota,  now  state  oi  North 
Dakota,  was  fully  administered." 
**  (19)  That  thereafter,  on  or  about  the  16th 


the  District  of  Columbia,  in  the  same  manner  as  if 
the  same  bad  been  granted  to  such  persoDS  by  the 
proper  authority  in  tbe  District  of  Oolnmbia,  limits 
by  its  terms  tbe  power  to  institute  suits  and  does 
not  authorize  suits  against  an  executor  or  admlnis- 
trator.  VauFhaa  v.  Northup,  40  CT.  8. 16  Pet.  1« 
iOIfe<d.8». 

The  effect  of  tbeAet  of  Oongroas  of  June,  IflBBS, 
was  to  make  all  debts  due  by  persons  in' the  dis- 
trict, not  local  assets  for  which  the  administrator 
was  bound  to  account  in  tbe  courts  of  tbe  district, 
but  general  anets  which  he  bad  full  authority  to 
receive  and  for  which  he  was  bound  to  account  In 
the  ciouiis  of  the  state  from  which  he  derived  Us 
lettecB  of  admlDistration.  Ibid,  Kane  v.  Paul,  80 
U.  S.  U  Pet  88, 10  L.  ed.  841,  f oUowed. 

Bat  under  tbe  provisions  of  tbe  Act  of  March  8» 
IflVB.  section  4  (XI U.  8.  Stat,  at  L.  509),  which  dlrecfla 
a  salt  In  equity  to  be  brought  in  the  name  of  the 
United  States  against  tbe  Union  Pacific  Ballroad 
Company  and  others,  different  rules  for  tbe  con- 
duct of  the  suit  from  those  by  which  ordinary  suits 
wens  governed,  were  created,  tbe  act  providing 
that  such  writs  might,  inter  <Ma^  be  served  upon 
repn-flentatlves  of  deceased  parties,  who  were  not 
residents  of  tbe  district  in  which  the  suit  was  com- 
menoed,  and  whose  testators  were  not  such  resi- 
deofs,  tbe  statute  overruling  tbe  general  principles 
governing  such  actions.  United  States  v.  Union 
Pac  R.  Co.  11  Blatchf .  880. 

v.  Foto  oiffected  by  daU  statute. 

The  general  equity  jurisdiction  of  tbe  circuit 
court  of  tbe  United  States,  to  administer  as  l)etween 
dtlaeos  of  different  states  the  assets  of  a  deceased 
person  within  its  Jurisdiction,  cannot  be  defeated 
or  impaired  by  laws  of  a  state  undertaking  to  give 
exclusive  Jurisdiction  to  its  own  courts.  Lawrence 
V.  Kelson,  143  U.  8. 215, 80  L.  ed.  180l 

The  Florida  statute  clothes  foreign  executors 
and  administratorB  with  authority  to  bring  suits, 
bat  does  not  authorize  them  to  defend  suits, 
and  therefore  a  foreign  executor  Is  not  a  proper 
party  defendant.    Gtordon  v.  Clarke,  10  Fla.  179. 

Under  section  8416  of  the  Georgia  Code  a  cltlsen 
of  another  state  passing  through  that  state  might 
be  sued  laauy  county  thereof  In  which  he  might 
happen  to  be  at  the  time  when  sued,  and  It  was 
held  that  tbe  provisions  of  the  law  were  general 
and  included  executors  and  administrators  as  well 
as  all  other  persons,  there  being  no  exception  in 
their  favor  snd  that  therefore  if  tbey  came  within 
tbe  Jurisdiction  of  the  court  they  were  liable  to  be 
sued  In  any  county.  Johnson  v.  Jackson,  60  Qa. 
88S.  21  Am.  Bep.  28Si 

Under  the  constitution  and  laws  of  Georgia,  tbe 
superior  courts  of  that  state  have  Jurisdiction  of 
all  civil  cases,  except  as  therein  provided,  and  tbe 
sovereignty  and  Jurisdiction  of  the  state  and  the 
Iaws  thereof,  extend  to  all  persons  while  within  its 
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limits,  whether  as  dtlaens,  denlsens,  or  temporair 
sojourners,  under  section  21  of  tbe  Codeu   JMd. 

The  above  provisions  are  genera]  and  Include  ex- 
ecutors and  administrators  as  well  as  other  per- 
sons, and  there  is  no  exception  made  In  favor  of 
executors  and  administrators  or  securities  on  their 
bonds,  and  If  tbey  come  within  the  Jurisdiction* 
they  are  suable  In  any  county  In  the  state  la 
which  they  may  happen  to  be  at  the  time  sued* 
IbtdL;  Mohyneux  v.  Seymour,  80  Ga.  410,  70  Am. 
Dec  062. 

In  Turner  v.  linam,  66  Ga.  258,  the  question  wss 
whether  an  administrator  appointed  In  Alabama 
could  be  made  a  party  to  a  suit  brought  In  Georgia 
by  his  Intestate,  by  filing  In  the  office  of  the  clerk 
of  tbe  superior  court  an  exempllfled  copy  of  the 
order  of  bis  appointment  from  tbe  probate  court  of 
Alabama.  The  court  held  that  under  section  2015  of 
the  Code,  a  properly  authenticated  exemplification 
of  tbe  letters  testamentary  or  of  administration 
must  be  filed  with  tbe  clerk  of  tbe  court  to  become 
a  part  of  tbe  record,  and  that  the  terms  of  such 
section  must  be  compiled  with  before  the  executor 
or  the  administrator  could  be  made  a  party  to  any 
action. 

Section  42  of  tbe  lUtnols  statute  In  relation  to  tbe 
administration  of  estates,  gives  express  authority 
to  executors  sppolnted  In  other  states  to  prosecute 
salts  in  that  state,  to  enforce  claims  of  the  estate 
of  the  deceased  In  the  same  manner  as  if  letters 
testamentary  bad  been  granted  them  under  the 
provisions  of  tbe  laws  of  that  state,  and  in  Becker 
V.  Fatten,  20  IlL  App.  210,  a  mortgage  redemption 
suit,  tbe  court  stated  that  it  saw  no  reason  for  hold- 
ing that  a  foreign  executor  might  not  under  the 
statute  appear  In  court  m  any  form  Id  which  It 
might  become  necessary  for  blm  to  appear,  in  order 
to  properly  prosecute  or  enforce  any  of  tbe  claims 
of  the  estate  of  bis  testator,  and  that  In  such  cases 
he  might  even  appear  as  a  defendant. 

The  Iowa  Code  provides,  section  2888,  that  when 
administration  has  been  granted  In  another  state 
or  country  a  foreign  administrator  may,  upon  bis 
application  and  upon  qualification  as  Is  required 
of  other  administrators,  be  appointed  to  administer 
upon  the  property  of  the  deceased  In  that  state, 
unless  another  administrator  has  been  previously 
appointed  In  tbe  state. 

In  Creswell  v.  Slack,  08  Iowa,  110,  the  court  held 
that  the  above  section  simply  provided  for  tbe  ap- 
pointment In  that  state  of  one  who  bad  been 
previously  appointed  to  administer  upon  tbe  prop- 
erty of  tbe  estate  In  a  foreign  Jurisdiction,  and  did 
not  apply  to  an  administrator  who  was  not  ap- 
pointed under  that  provision,  and  that  his  powen 
and  relations  were  In  no  manner  limited  or  defined 
by  it  and  therefore  such  an  action  will  not  lie. 

Under  tbe  Compiled  Laws  of  Kansas,  ed.  18791, 
I  2481,  p.  480,  an  executor  or  administrator  ap- 
pointed in  any  other  state  or  county  may  sue  or  be 
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daj  of  March,  1889,  by  stlpulatfon,  a  copy 
of  which  is  hereto  attached  and  referred  to, 
and  fouDd  upon  paffe  46 .of  'Exhibit  one,' 
and  by  an  order  of  said  district  court,  in 
which  said  action  was  pending,  a  copy  of 
which  order  is  hereto  attached  and  referred 
to,  and  found  upon  pages  47  and  48  of  'Ex- 
hibit one,'  hereto  attached,  said  Harvey 
Harris,  as  administrator  of  the  estate  of 
Joseph  Leighton,  deceased,  came  into  said 
court,  and  entered  his  appearance  in  said 
action,  and  as  a  party  defendant  tiierein,  and 
as  tlie  administrator  and  successor  of  tlie  said 
Joseph  Leighton,  deceased,  and  tliat  said  ac- 
tion was  revived  and  continued  against  said 
Harris,  as  said  administrator,  ana  thereafter 


proceeded  with  said  Harris  as  ssid  adminis- 
trator of  said  Joseph  Leighton,  deceased,  la 
a  party  defendant. 

^  (20)  Tlint  on  or  about  the  23d  day  of 
February,  1889,  William  Rea  and  Geo.  P. 
Robinson,  copartners  as  Robinson.  Rea  A 
Co.,  J.  0.  Kaj  and  Woodruff  McKnight, 
copartners  as  Kay,  McKnight  <ft  Co. ,  A.  W. 
Cadman  as  A.  W.  Cadman  dt,  Co.,. and  Joseph 
McC.  Biggert,  applied  to  said  court  to  in- 
tervene in  said  action,  and  by  said  coart 
were  permitted  so  to  do,  and  so  did,  and 
thereafter  said  action  proceeded  with  said 
interveners  as  parties  thereto;  and  that  a 
copy  of  the  order  of  said  court  permitting 
said  intervention  is  hereto  attached  and  re- 


sued  in  any  court  In  that  state  tn  the  oapaoity  of 
executor  or  administrator,  in  like  manner  and 
under  like  restrlotloDs  as  a  nonrrsldent  maj  sue 
or  be  sued.    Bells  v.  Holder,  12  Fpd.  Rep.  088. 

Upon  the  construction  of  the  above  statute,  the 
court  in  Osd^  v.  Bard,  n  Kan.  067,  held  that  a 
nonresident  ml^ht  be  sued  in  an  action  of  contract 
for  the  recovery  of  money,  and  that  service  mlffht 
be  olitalned  by  attachmeut  and  publication,  and 
therefore  a  foreUrn  executor  or  admlnisurator 
oould  be  sued  in  like  manner. 

Section  808,  chapter  87,  of  the  Kansas  General 
Statutes,  p.  A72,  provides  that  an  executor  or  ad- 
minlotrator  duly  appointed  in  any  other  state  or 
territory  may  sue  or  be  sued  in  any  court  in  this 
state  in  his  capacity  of  executor  or  administrator 
In  like  manner  and  under  like  restrictions  as  a 
nonresident  may  sue  or  be  sued. 

The  Maseaobusetts  Statute  of  March  4,1784,  chap. 
K,  providioir  that  when  an  action  is  pending,  the 
cause  of  which  shall  survive.  If  either  party  die, 
his  executor  or  administrator  may  take  upon  him- 
self the  prosecution  or  defense  of  the  action,  does 
not  apply  to  an  admlnletrator  deriviuff  his  author- 
ity from  the  laws  of  another  state  where  tbe  action 
Is  a  personal  one  founded  on  contract,  and  there- 
fore a  foreign  executor  or  administrator  Is  not 
entitled  to  prosecute  or  defend  such  an  action. 
Goodwin  V.  Jones.  8  Mass.  n4, 8  Am.  Dec  178. 

In  Selectmen  of  Boston  v.  BoyUton,  8  Masa  884, 
tbe  <iuestion  mvolved  was  the  right  to  disclosure 
by  a  residuary  legatee  as  against  a  foreign  admln- 
totrator  and  depended  upon  the  construction  to  be 
^ced  upon  tbe  Blasnchusetts  Act  of  June  28,  ITSfi, 
which  enacts  that  where  a  copy  of  any  will  proved 
and  allowed  in  any  probate  court  in  any  of  tbe 
United  States,  or  in  any  foreign  state  or  kingdom. 
Is  directed  to  be  filed  and  recorded  in  any  probate 
court  in  this  crovernment  pursuant  to  the  act,  the 
filing  and  rf'cmding  thereof  have  the  same  force 
and  eiTcct  ns  die  tiling  and  recording  of  any  original 
win  proved  and  allowed  in  the  same  probate  court, 
and  that  the  judge  might  proceed  to  take  bonds 
from  the  executor  or  grant  administration  of 
the  estiite  lying  in  this  government  witb  the  will 
annexed,  and  settle  the  estate  in  the  same  way  and 
manner  as  estates  of  testators  whose  wills  have  been 
duly  proved  before  him.  and  the  court  held  that  tbe 
act  only  applied  to  effects  received  by  such  ad- 
ministrator in  this  country  and  not  to  effects  re- 
ceived by  him  abroad,  namely  in  England. 

Under  the  Minnesota  General  Statutes  of  1878, 
ohap.  68, 1  lOi,  which  enacts  that  all  actions  which 
are  pending  against  a  deceased  person  at  the  time 
of  his  death  may,  if  the  cause  of  action  survive,  be 
prosecuted  to  final  judgment,  and  the  executor  or 
administrator  may  be  admitted  to  defend  the  same, 
it  was  held  that  a  judgment  recovered  against  a 
foreign  administrator  was  within  the  provisions  of 
the  act,  tbe  court  stating  the  word  '^administrator** 
as  genera],  and  as  applying  to  foreign  as  well  as  to 
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domestic  administrators,  and  to  any  species  of  ad- 
ministrator expressly  recognised  by  the  Minnesota 
statutes  as  having  authority  to  act  as  such  In  that 
state.    Brown  v.  Brown,  86  Mton.  in. 

So  under  such  statutes  a  foreign  administrator 
may  be  admitted  to  defend  an  action  pendUw 
against  his  Intestate.    Ibid. 

Section  1060  of  the  Mississippi  Oode  declares  that 
personal  property  situated  In  that  state  shall  d»> 
scend  and  be  distributed  according  to  tiie  laws  of 
that  state,  notwithstanding  the  foreign  domidl  of 
deceased  In  another  staia  Osrroll  v.  MoPtke,  81 
Miss.  608. 

In  Mississippi  the  administration  of  the  effects  of 
a  deceased  person,  no  matter  where  his  domioll 
was.  Is  independent  of  aU  other  administrations 
and  is  to  be  conducted  In  all  respects  as  If  the  de- 
cedent had  been  a  citizen  of  the  state  when  he  died, 
debts  bAlng  paid  aooording  to  the  assets,  and  credHi- 
ors,  no  matter  where  residing  nor  where  the  debts 
were  contracted,  being  entitled  to  prove  their 
claims  and  proceed  to  enforce  them  and  to  share 
the  assets.  In  this  case  deceased  was  aelUaen  of  Mis- 
souri, letters  of  sdmlnlstration  being  granted  in 
that  state  and  in  Mississippi,  the  administrator  bo- 
Ing  sued  by  a  Texas  creditor,    ibid. 

The  N'ew  7ork  statute  gives  the  executor  or  tbm 
administrator  with  will  annexed  appointed  In  that 
state,  alone  the  right  to  call  upon  a  foreign  es 
utor  to  account  for  the  wrong  done  to  tbe 
Brown  v.  Brown,  1  Barb.  Ch.  188,  6  L.  ed.  849. 

Under  the  Tenneenee  Act  of  1841,cha  pter  00,  tetters 
of  administration  might  be  granted  upon  a  nonresi- 
dent estate  whore  the  deceased  had  any  propertj 
at  the  time  of  his  death,  at  the  time  letters  were 
applied  for  or  where  a  suit  was  to  be  brought  or  de- 
fended telating  to  the  estate,  and  It  was  held  tliaa 
under  such  act  upon  a  judgment  recovered  In  Ken- 
tucky against  a  defendant  removing  to  Tennessee, 
the  Tennessee  courts  had  authority  upon  the 
death  of  the  administrator  to  grant  letters  of  ad- 
ministration on  the  deoeased*s  estate  which  would 
vest  the  title  in  the  judgment  In  the  new  adminis- 
trator.   Swancy  v.  Scott,  0  Humph.  887. 

The  Bevlsed  Statutes  of  WIsoonsIn,  section  8W« 
provide  in  effect  that  a  foreign  executor  or  admin- 
istrator  duly  appointed  upon  complying  with  the 
provisions  of  the  statute  as  to  filing  his  original 
appointment  or  a  copy  thereof  duly  authenticated, 
as  required  to  make  the  same  receivable  In  evi- 
dence In  any  county  court  In  thatetate,  may  there- 
after exercise  any  power  over  such  estate,  .  •  . 
prosecute  and  defend  any  action  relating  theceto, 
aifd  have  ail  the  rights  and  remedies  which  an  ex- 
ecutor or  administrator  appomted  in  that  state oan 
have  or  exercise.    Murray  v.  Norwood,  77  Wis.  406. 

The  construction  placed  upon  tlie  above  seotlOB 
of  the  statute,  in  Murray'v.  Norwood,  77  Wis.  tfOi, 
was  that  the  manifest  intent  of  the  provision  waa 
to  give  the  filing  of  a  duly  authenticated  copy  in 
the  county  court  the  same  legal  effect  which  wouM 
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femd  to,  uid  found  on  pages  61  to  02  of 
'  Exhibit  one, '  hereto  attached ;  and  said  in- 
tervenere  aerred  and  filed  their  complaint  in 
interrention  in  Mid  action,  and  a  copy  of 
the  same  is  hereto  attached,  and  referr^  to 
and  found  upon  pages  58  to  00  of  said  'Ex- 
hibit one. '  hereto  attached ;  and  that  there- 
after, on  or  about  the  22d  day  of  March,  1889, 
the  plaintiff  serred  and  filed  his  answer  to 
said  interreners'  complaint,  and  a  copy  of 
the  same  is  hereto  attached,  and  referred  to 
and  made  a  part  hereof,  and  found  upon 
paxes  61  to  66  of  'Exhibit  one/  hereto  at- 
tached. 

**  (21)  That  the  defendant  herein,  as  the  gen- 
eral aaministrator  of  the  estate  of  said  Jos- 


eph Leighton.  deceased,  immediately  upon 
his  appointment  and  qualification  as  such, 
as  hereinbefore  shown,  was  notified  of  the 
pendency  of  said  action  in  said  Burleigh 
county,  territory  of  Dakota,  now  state  of 
North  Dakota,  and  of  the  plaintiff's  claim 
therein,  and  thereafter  said  action  proceeded 
to  trial  in  said  district  court,  and  the  de- 
fendant herein  the  same  contested  and  de- 
fended in  the  name  of  said  Harvey  Harris  a» 
administrator,  as  hereinbefore  shown,  and 
therefore  invoked  the  jurisdiction  and  deter- 
mination of  said  court,  employed  counsel, 
produced  evidence,  and  the  issues  of  said 
contest  and  defense  prosecuted  to  a  final  de- 
termination ;  and  such  proceedings  were  had 


be  girea  to  the  reoocd  of  an  oriffinal  appdntiDent 
made  by  a  court  of  the  state,  the  lanffua^e  beinir 
that  a  cop7  to  to  be  filed  In  any  ooanty  ooort  of 
the  state,  and  not  spedfytng  the  county  court  of 
a  county  whete  tbore  are  assets  or  where  the  salt 
Is  to  be  brouffht. 

Wben  a  iiroper  copy  of  tbe  oilirinal  appointment 
to  duly  llJed  In  any  county  court,  the  foreign  ad- 
nlntotracor  or  executor  to  placed  vpoo  the  same 
foottaff  m  a  domestic  admlntotrator  or  executor, 
sofar  ei  capacity  to  sue  tn  the  Wtaconsin  courts  to 
conoemed,  tbe  statute  giytog  bim  the  ri^ht  to 
ptoseeuie  and  defend  all  actions  relating  to  hto  es- 
tate.  If orrsy  V.  Korwood,  supra. 

▼L  Ab  mrldenm  of  indebUdnem, 


In  order  that  a  judgment  or  decree  may  beset  up 
as  a  bar  by  plea,  or  relied  on  as  evMeoce  by  way 
of  estoppel,  to  be  conclusive  It  most  have  been 
rendered  by  a  court  of  competent  Jurtodlctlon 
upon  the  same  sabject-matter,  between  the  par- 
ties, and  for  tbe  same  purpose.  Aspden  v.  Nixon, 
IS  U.  &  4  How.  4i7.JlL.ed.  1060. 

Tbe  laws  and  courts  of  a  state  can  only  affect 
petaons  and  things  within  their  Jurtadlctlon,  and 
both  as  to  tbe  admlntotrator  and  the  property  con- 
fided to  bim,  and  Judgment  In  another  state  to  ret 
Inter  aHm  aeUi  and  to  not  even  prtma  fsde  evi- 
dence of  a  debt  Turner  v.  RIsor,  64  Ark.  IB,  fol- 
lowing Btacy  V.  Tbrasber.  47  U.  8.  6  Bow.  6B,  12  L. 
ed.84S:  McLean  v.  Meek, SOU.  a  18  How.  16, 15  L. 
ed.  277;  Low  v.  Rartlett,  8  Allen,  SBS:  Bla  v.  Bd- 
wards,  18  Allen,  48, 00  Am.  Dec.  174;  Brodle  v.  Blok- 
ley,  8  Bawle,  48L 

A  judgment  against  an  administrator  In  one 
state  to  no  evidence  of  debt  In  a  subsequent  suit 
by  the  same  plaintiff  In  anotber  state,  dtber 
against  an  admintotTator,  wbetber  tbe  same  or  a 
different  person  appointed  there,  or  against  any 
other  person  ba  ving  assets  of  the  deceased.  John- 
son V.  Powers,  ISO  U.  8. 158, 85  L.  ed.  112,  following 
Asprten  V.  Nixon,  supra;  Stacy  v.  Tbrasher,  47  U. 
H.  e  nr-w.  44.  12  L.  ed.  837;  McLean  v.  Meek,  and 
Low  V.  liartlctt,  supra. 

It  to  not  competent  testimony  to  show  arlgbt  of 
action  against  either  a  domiciliary  or  ancillary  ad- 
mlnlstraror  In  anotber  state,  or  to  affect  assets  In 
sucb  otber  state.  McGarvey  v.  Darnall,  10  L.  R. 
A.  881, 184  lU.  807,  affirming  82  III.  App.  286;  Judy  v 
Kelley,  11  III.  211.  60  Am.  Dec.  4B5;  Rosenthal  v. 
Benlck,  44  IlL  808;  Bla  v.  Bdwards,  Btacy  v* 
Tlmsber,  and  McLean  v.  Meek,  tvipra:  Price  v. 
Mace.  47  Wto.  28. 

Such  a  Judgment,  wblcb  establtobes  a  dalm 
against  tbe  decedent*s  estate,  to  not  even  prima 
fade  evidence  of  tbe  validity  of  the  claim  as 
against  land  situated  In  anotber  stale.  McGtarvey 
V.  Darnell,  sicpra. 

Keither  to  It  evidence  against  the  executor  or 
beir-at-iaw  sued  In  another  state.  McGarvey  v. 
Darnall,  88  HI  App.  288^ 
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It  to  no  evidence  of  Indebtedness  against  anotber 
administrator  of  the  same  decedent  In  another 
state,  for  the  purpose  of  affecting  assets  received 
by  the  latter  under  bto  admlntotratlon,  tbe  admin- 
istrators not  being  regarded  as  In  privity  with  each 
other.    Bo8enthalv.Benlok,44IU.8Q2,807. 

For  the  reason  that  tbe  parties  are  different  and 
there  to  no  privity  between  tbem.  McOarvsy  t. 
Darnell,  88  m.  App.  221 

Tbe  evidence  adduced  In  the  foreign  suit  to  In- 
competent to  prove  anything  with  regard  to  the 
assets  within  the  Jurisdiction  'of  tbe  courts  here 
Aspden  v.  Nixon,  46  U.  8. 4  How.  467, 11  L.  ed.  1068. 

Bo  tbe  record  of  tbe  allowance  of  a  claim  against 
an  administrator  In  Pennsylvanto  to  not  admissible 
as  evideooe  In  an  action  to  establtoh  the  same 
claim  against  an  auxiliary  admlntotrator  In  lowik 
Creswell  v.  Slack,  68  Iowa,  Ua 

A  Judgment  obtained  In  lUlnoto  after  the  death 
of  an  intestate,  against  bto  administrator  appointed 
In  Missouri,  to  no  evidence  of  indebtedness  In  an 
action  against  the  estate  of  the  deceased  in  Mis- 
souri.  Bentscbler  v.  Jamison,  6  Ma  App.  186. 

Bo  a  Judgment  against  an  admlntotrator  In  Qemw 
gto  was  held  not  to  be  evidence  of  Indebtedness 
sufliclect  to  enable  one  claiming  as  a  creditor  to 
sustain  a  bill  In  South  Osrollna  to  set  aside  the 
gifts  of  the  Intestate  as  fraudulent.  King  v. 
aarke,2  Hill,  Bq.  811. 

Two  suits,  one  In  a  foreign  country  between  the 
executor  and  the  admlntotrator  of  a  deceased 
claimant,  acting  under  letters  obtained  In  that 
country,  and  tbe  otber  In  Pennsylvania  between 
tbe  executor  and  anotber  administrator  of  the 
claimant  acting  under  Pennsylvaula  letters,  are 
suits  between  different  parties,  and  therefore 
neither  the  decree  nor  the  proceedings  In  the  one 
state  ars  evidence  In  the  other;  the  property  In 
controversy  being  different  in  tbe  two  suits.  Asp- 
den V.  Nixon,  46  Cr.  &  4  How.  487, 11  L.  ed.  1060. 

Ihe  record  of  a  recovery  against  an  admlntotra- 
tor In  Tennessee  was  held  to  be  no  evidence 
against  another  admlntotrator  of  the  same  Intes- 
tate In  MtostosippL  McLean  v.  Meek,  60  U.  &  18 
How.  18, 15  L.  ed.  277. 

AlUiough  a  Judgment  obtained  against  an  exec- 
utor In  one  state  to  not  conclusive  upon  an  exec- 
utor in  another  state,  yet  it  may  be  admissible  in 
evidence  to  show  that  the  demand  has  been  car- 
ried Into  Judgment,  and  that  tbe  other  executors 
were  precluded  by  it  from  pleading  prescription 
or  the  statute  of  limitations  upon  the  original 
cause  of  action.  Hill  v.  Tucker,  64  U.  S.  18  How. 
468,  14  L.  ed.  2S8,  wherein  executors  were  ap- 
pointed In  Virginia  and  also  In  Loutotana,  and 
Judgments  were  olitained  against  tbe  Virginia 
executors  by  the  creditors,  and  in  default  of  pay- 
ment, the  Loutolana  executors  were  sued. 

In  Goodall  v.  Tucker,  54  U.  8. 18  How.  480. 14  U 
ed.  287,  the  court  affirmed  the  prlndpies  laid  down 
In  the  preceding  case  of  Hill  v.  Tucker,  siqira* 
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in  Bald  action  from  time  to  time  by  tlie  di- 
rection and  co-operation  of  the  defendant 
lierein  that  on  the  28th  day  of  August,  1891, 
final  judgment  was  rendered  and  entered  in 
said  action,  in  favor  of  the  plaintiff  and  the 
said  interveners,  and  against  the  defendant 
Harvey  Harris,  as  administrator  of  the  estate 
of  said  Joseph  Leighton,  deceased,  to  be  paid 
in  due  course  of  administration,  and  the 
other  defendants  in  said  action  except  Alsin, 
for  the  sum  of  seven  thousand  three  hundred 
and  thirty-three  dollars  and  eighty-five  cents, 
and  for  certain  costs  of  said  action,  amount- 
ing to  the  sum  of  two  hundred  and  fifty  dol- 
lars and  thirty-six  cents,  and  that  said  judg- 
ment is  in  full  force  and  unreversed,  and 


that  a  copy  thereof  is  hereto  attached,  and 
referred  to  as,  and  made  a  part  of,  this  al- 
legation ;  and  found  upon  pages  73  to  89  of 
'Exhibit  one,'  hereto  attached. 

*"  (22)  That  the  said  Joseph  Leighton,  in 
his  lifetime,  in  writing,  signed  by  him  the 
said  Joseph  Leighton,  and  on  the  2l8t  day 
of  July,  1888,  acknowledged  the  said  in- 
debtedness under  the  said  contract  for  the 
work,  labor,  and  service  performed  under  and 
by  virtue  of  said  contract  of  affreightment  by 
this  plaintiff,  as  aforesaid,  which  acknowl- 
edgment was  in  words  and  figures  as  fol- 
lows, that  is  to  say :  'Joseph  Leighton,  Pres- 
ident. W.  B.  Jordan,  Vice  Pres't.  E.  B. 
Weirick  Cashier.    H.  B.  Wiley,  Asst.  Cash- 


Where  exeoutore  of  the  same  testator  appointed 
by  the  same  wilJ,  resided  In  different  states,  each 
qualif  jriDff  Id  the  state  of  his  resideooe.  It  was  held 
to  be  a  case  of  exception  to  the  rule  as  was  like- 
wise the  case  of  an  administrator  with  the  will  an- 
nexed; in  such  cases  the  court  stating  that  ol- 
thouflrh  the  Judflrment  was  not  admitted  to  be  con- 
clusive, it  was  recoffoized  as  a  proper  basis  for  an 
action,  and  was  permitted  to  go  in  evidence  be- 
cauae  there  was  a  privity  of  right  and  official  iden- 
tity between  executors  whose  powers  emanated 
from  the  testator,  and  the  Judgrmeat  against  ooein 
one  state  might  be  rightfully  brought  in  adminis- 
tration into  the  other  state  by  proper  proceedings 
against  the  executor.  Turley  v.  Dreyfus,  88  La* 
Ann.  886. 

In  Creswell  v.  Slack,  68  Iowa,  110,  the  question 
turned  upon  the  admission  of  a  transcript  of  the 
reoord  of  t^e  proceedings  of  the  orphan^  court  In 
Pennsylvania,  for  the  purpose  of  establishing  a 
claim  allowed  against  the  administrator  by  the 
Pennsylvania  court  as  against  an  auxiliary  ad- 
ministrator in  Iowa,  and  the  oourt  held  it  was  not 
evidence  and  had  no  binding  effect,  there  being  no 
pnvlty  between  the  administrators,  there  being 
no  general  principle  of  law  under  which  it  could 
be  held  that  a  Judgment  upon  the  one  was  bind- 
ing upon  the  other. 

vn,  ExcepUom  to  the  general  rtde. 

The  general  rule  as  above  illustrated  is,  how- 
ever, like  others,  the  subject  of  exceptions,  im- 
posed according  to  the  position  of  the  executor  or 
administrator,  as  in  cases  where  he  moves  within 
the  Jurisdiction  of  the  court  having  assets  in  his 
hands,  and  where  from  the  peculiar  facts  and  cir- 
cumstances of  the  case  it  is  equitable  that  relief 
should  be  granted,  and  also  in  cases  where,  as  il- 
lustrated under  head  Y.,  supra,  express  provision 
Is  made  by  state  statutes. 

An  executor  or  administrator  Is  chargeable  with 
assets  received  by  him  in  any  part  of  the  world, 
but  it  is  a  different  question  whether,  if  he  ad- 
ministers in  another  state  and  by  virtue  of  such 
administration  receives  assets,  he  can  be  charged 
with  them  in  another  state,  and  It  has  been  stated 
that  if  the  other  state  were  the  initestate^s  domicil 
the  administrator  was  not  accountable  at  law  In 
South  Carolina  for  assets  received  in  such  other 
etate,and  that  if  the  domicil  of  the  deceased  were  In 
South  Carolina  the  administrator's  liability  In  the 
courts  of  that  state  depended  upon  the  inquiry, 
whether  his  taking  possession  of  the  surplus  as- 
sets from  another  state  as  administrator  of  the 
domicil  would  be  regarded  by  the  laws  of  that 
state  as  a  discharge  of  his  administration  there, 
the  court  stating  that  the  questions  were  ones  for 
investigation  under  a  plea  of  plene  culminietraviL 
Conover  v.  Chapman,  2  RalL  L.  438. 

A  foreign  executor  or  admlplstrator  has  been 
held  liable  to  be  sued,  in  cases  where  he  comes 
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into  the  state  bringing  with  him  assets  of  the  e^ 
tate,  to  the  same  extent  as  he  would  be  liable  ac- 
cording to  the  laws  of  the  state  in  which  he  was 
appointed.  Thus,  a  foreign  executor  Is  chargeable 
in  Alabama  for  all  the  assets  retained  in  bis 
hands,  or  which  be  has  disposed  of  out  of  the 
course  of  his  administration,  and  the  dfetrfbutees 
have  the  right  to  pursue  the  assets  of  the  estate 
as  long  as  they  continued  to  be  held  by  the  exec- 
utor. Williamson  v.  Branch  Bank  of  Mobile,  T 
Ala.  908,  tf  Am.  Dec.  017. 

He  is  liable  to  be  sued  by  the  distributees  of  the 
estate  which  he  represents,  and  to  be  made  liable 
to  the  same  extent  as  he  would  be  liable  according 
to  the  laws  of  the  state  in  which  he  was  appointed, 
and  not  otherwise.  Johnson  v.  Jackson,  66  Ga. 
828,  n  Am.  Rep.  288.  wherein  the  action  was 
brought  against  the  principal  and  sureties  on  an 
administration  bond,  who  had  moved  from  Ala- 
bama, by  the  heirs  and  distributees  of  the  de- 
ceased. 

So  in  Lake  v.  Hardee,  67  G a.  460.  where  a  foreign 
executor  moved  and  oon verted  the  property  within 
the  Jurisdiction  of  the  Georgia  court. 

In  Atchison  v.  LIndsey,  6  R.  Mon.  86, 43  Am.  Dec. 
168,  the  court  stated  that  the  mere  fact  that  the 
defendant  was  appointed  administrator  in  another 
state,  and  received  there  the  assets  for  which  be 
was  charged,  did  not  of  itself  exempt  him  from  all 
liability  to  be  sued  in  the  tribunals  of  that  state 
for  a  dalm  growing  out  of  his  having  received  the 
assets,  to  the  proceeds  of  which  the  complainants 
or  some  of  them  were  entitled,  the  question 
whether  or  nut  a  decree  should  be  rendered 
against  him  depending  upon  the  facts  disclosed  in 
his  answer  and  upon  the  proof. 

Therefore  an  administrator  or  executor  who  Is 
appointed  or  who  qualtfles  in  another  state  and 
there  receives  assets  Into  his  hands,  may  be  sued 
in  the  tribunals  of  Kentucky  by  the  person  or  per- 
sons entitled  to  such  assets,  if  he  has  removed  to 
and  settled  in  that  state.  Manion  v.  Titsworth,  18 
B.  Mon.  588. 507;  I>orsey  v.  Dorsey,  6  J.  J.  Marsh.  280. 
22  Am.  Dec.  38;  Atchison  v.  LIndsey,  supra:  Baker 
V.  Smith,  3  Met.  (Ky.)  264. 

Not,  however,  as  a  fiduciary  under  the  laws  of 
such  foreign  state,  but  as  an  executor  de  mm  UurL 
Hopkins  V.  Towns,  4  B.  Mon.  1)34,  80  Am.  Dec.  487. 

In  the  above-mentioned  case,  Dorsey  v.  Dorsey, 
8Upr<u  it  was  expressly  decided  that  the  distributee 
of  the  decedent  might  enforoe  distribution  in 
Kentucky,  the  administrator  appointed  in  Mary- 
land having  removed  and  settled  in  that  state. 

In  Davis  v.  Connelly,  4  B.  Mon.  186,  it  was  held, 
in  a  case  where  a  resident  of  Kentucky  who  was 
sued  in  Ohio  and  died  leaving  executors  In  the 
former  state,  who  qualified  and  became  parties  to 
the  action  by  order  of  the  court  made  upon  their 
application,  that  such  executors  could  not  after- 
wards when  sued  on  the  Judgment  in  Kentucky 
deny  that  they  were  executoia. 
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Braithwaitb  t.  Habykt. 
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ier.  2,76a.  Firat  National  Bank.  Capital, 
60,000.  Surplus  and  undivided  profits,  $65,  • 
000.  Miles  City.  Montana,  7—21.  1888.  J. 
D.  Biggert.  Pittsburg— Dear  Sir :  Nothing 
from  you  yet.     If  I  don't  hear  soon,  I  will 

So  to  Bismarck,  and  tender  amt.  due,  as  I 
on't  want  to  be  bothered  any  more.  What- 
ever is  due  is  ready,  as  It  has  been  for  the 
last  seven  years,  whenever  I  can  safely  pay 
«ither  you  or  Braithwaite.  Tours,  truly, 
J.  LeignUm. '  That  the  sum  owing  to  plain- 
tiff, as  shown  by  the  allegations  hereinbefore 
contained,  was  tibe  amount,  and  not  other- 
wise, referred  to  In  said  letter;  and  the 
Braithwaite  mentioned  therein  is  this  plain- 
tiff,  and  none  other;   and  the  said  J.   D. 


Biggert,  claiming  to  act  and  acting  on  be- 
half  of  said  interveners,  was  not  a  stranger  to 
the  transaction.  That  on  divers  and  sundry 
times  the  said  Joseph  Leighton  acknowledged 
said  indebtedness,  to  wit,  on  the  27th  day 
of  June,  1888,  on  the  22d  day  of  July,  1888, 
and  on  the  6th  day  of  August,  1888,  as  will 
more  fully  appear  from  pages  74  to  77,  of 
'Exhibit  one,*  hereto  annexed,  and  made  a 
part  hereof.  That  again,  on  the  1st  day  of 
August,  1888,  the  said  Joseph  Leighton,  by 
one  George  T.  Webster,  his  attorney,  duly 
authorized  so  to  do,  acknowledged  under 
oath  the  making  of  the  contract  of  affreight- 
ment hereinbefore  mentioned,  and  the  voy- 
age, as  will  more  fully  appmr  from  pages 


So  where  a  bill  was  filed  by  tbe  infant  belra  and 
administrator  of  the  domlcil  of  tbe  deceased,  a 
dtlaen  of  Kentucky,  aicainst  tbe  defendant  wbo 
administered  on  the  deceased^a  estate  In  South 
Carolina,  but  waa  himself  a  resident  of  Kentuoky, 
the  bill  allegInK  that  be  bad  received  assets  in  South 
Carol Ina,  the  court  held  that  because  tbe  defendant 
was  appointed  administrator  in  a  foreign  Juriadio- 
tlon  and  received  tbe  assets  there,  it  was  no  reason 
why  he  could  not  be  belU  responsible  to  any  extent 
and  under  any  circumstances  iu  the  tribunals  of 
that  state  for  surplus  remaining  in  bis  hands,  and 
to  which  cttiiens  of  that  state  were  according  to 
aU  laws  entitled,  Atchison  v.  lindaey,  tupra,  rely- 
ing upon  tbe  New  Tork  cases  of  Campbell  v. 
Tousey.  7  Oow.  M,  and  the  Pennsylvania  oases  of 
Swearlngen  v.  Pendleton,  4  Serg.  ft  R.  889;  Bvans 
V.  Tatem*  9  Serg.  k  R.  aS.  11  Am.  Deo.  717;  Bryan 
V.  McGee,  2  Wash.  C.  C  887.  and  the  case  of  Dorsey 
▼.  Doraey,  5  J.  J.  Marsh.  280, 28  Am.  Dea  88. 

In  Turley  v.  Dreyfus,  88  La.  Ann.  88S,  action  was 
bnraghfc  to  enforce  a  sister  state  judgment  against 
a  sucoeesf  ul  representative  in  Louisiana,  the  case 
coming  up  upon  appeal  from  a  Judgment  sustain- 
ing an  exception  of  no  cause  of  action  and  dismiss- 
ing the  suit,  tbe  plaintilf  alleging  that  be  was  the 
transferee  of  a  judgment  obtained  against  tbe 
executor  from  the  chancery  court  of  Tennessee, 
who  waa  also  the  executor  of  the  will  in  Louisiana, 
and  the  Judgment  being  appealed  from  by  the 
executor  in  Tennessee  where  it  was  affirmed,  con- 
tradictorily with  an  administrator  de  bonis  nori, 
appointed  to  replace  the  executor,  who  had  died 
since  appeal,  the  court  held  that  such  Judgment 
might  be  made  tbe  subject  of  an  action  in  the 
LouisiaDa  courts  as  although  such  Judgment  was 
not  conclusive  yet  it  was  a  good  cause  of  action. 

So  in  New  Tork  be  may  be  sued  and  held  respon- 
sible for  assets  in  bis  hands  in  that  state.  Camp- 
bell V.  Tousey,  7  Oow.  67. 

In  the  above  case  tbe  defendant  also  collected 
effects  in  that  state  and  was  sued  as  executor  de 
arm  tort^  and  held  chargeable  for  all  assets  not  ap- 
l^ied  l^  him  In  due  course  of  administration, 
either  under  his  foreign  appointment,  or  in  that 
state,  whether  such  effects  were  received  abroad 
and  brought  into  the  state,  or  received  in  the  state. 
Campbell  v.  Tousey,  7  Cow.  64. 

Where,  however,  the  executors  were  only  casually 
te  the  state  of  New  York  their  residence  being  in 
another  state  In  which  the  will  waa  proved  and 
wherein  the  testator  died,  the  principal  part  of  the 
liroperty  being  In  such  otber  state  some  being 
wlibin  the  Jurisdiction  of  the  courts  of  New  Tork, 
no  special  circumstances  being  shown  to  grant  tbe 
court  Jurisdiction  a  diCTerent  doctrine  was  applied 
and  relief  denied.  Brown  v.  Brown,  4  Edw.  Ch. 
S4ft,6L.ed.9Ql. 

The  following  cases  maintain  the  same  princi- 
ples: Re  Webb,  11  Hun,  126;  no  matter  where  they 
mmy  have  been   received;   Ouiick  v.  Gulick,  81 
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How.  Pr.  88, 88  Barb.  KB;  Brown  v.  Brown,  1  Barb. 
Ob.  188,  6  L.  ed.  848;  Field  v.  Gibson,  66  How.  Pr. 
288, 20  Hun,  278;  McNamara  v.  Dwyer,  7  Paige,  SU. 

4  L.  ed.  ISO,  88  Am.  Dea  6flB7;  Ordronaux  v.  Helie, 
8  Sandf.  Ch.  612,  518,  7  L.  ed.  988,  941;  Lyman  v. 
Parsons,  88  Barb.  672;  Lawrence  v.  Lawrence,  8 
Barb.  Cb.  71, 6  L.  ed.  881;  Kobler  v.  Knapp,  1  BradC 
841;  Metcalf  v.  Glark.  41  Barb.  48;  Lockwood  v. 
Brantly,  81  Hun,  167;  Smith  v.  Webb,  1  Barb.  SaO; 
Black  V.  Woodman,  6  Bedf .  864;  Marshall  v.  Breeler, 
1  How.  Pr.  N.  S.  228;  Brown  v.  Knapp,  17  Hun,  ISO; 
Despard  v.  Cburcbill,  68  N.  T.  192;  Re  Galloway,  21 
Wend.  82.  84  Am.  Dec.  209;  Swearingen  v.  Pendle- 
ton, 4  Serg.  ft  B.  889;  Bvans  v.  Tatem,  9  Serg.  ft  B. 
SS2,  U  Am.  Dec  717;  Olney  v.  Angell,  6  R.  1. 196,  78 
Am.  Deo.  62;  Ray  v.  Simmons,  11  R.  L  286. 23  Am. 
Rep.  447;  Gravely  v.  Gravely,  85  8.  0.  1.  60  Am. 
Rep.  478;  Patton  v.  Overton,  8  Humph.  192;  AllKup 
V.  Allsup,  10  Terg.  288;  Beeler  v.  Dunn,  8  Head,  87, 
75  Am.  Dec  761;  Fugate  v.  Moore,  86  Va.  1045: 
Powell  V.  Stratton,  11  Gratt.  702:  Tunstall  v.  PoU 
hird,  11  Leigh,  1;  Bryan  v.  McGee,  2  Wash,  a 
C.  887. 

In  Latins  v.  dements,  8  Kelley  (Ga.)  426,  it  was 
held  that  an  action  would  lie  against  an  adminis- 
trator eum  tettamento  annexo  in  that  state,  upon  a 
Judgment  obtained  against  an  executor  in  Vir- 
ginia. 

The  courts  will  assume  Jurisdiction  over  such  ad- 
ministrator, coming  within  the  Jurisdiction  of  the 
court,  with  property  of  the  deceased  which  he 
wrongfully  applies  to  his  own  use.  Brown  v. 
Brown,  4  Bdw.  Ch.  846,  6  L.  ed.  901, 1  Barb.  Cb.  196. 

5  L.  ed.  862:  Black  v.  Woodman,  6  Redf.  864;  Mar- 
shall v.  Breeler,  1  How.  Pr.  N.  S.  288;  McNamara  v. 
Dwyer,7 Paige,  289, 4 L.  ed.  189, 88  Am.  Dec.  627. 

The  mere  fact,  however,  that  a  single  item  of  per- 
sonal property  is  situated  within  one  of  tbe  chan- 
cery circuits  in  the  state  of  New  Tork  will  not 
givejurisdiction  before  the  vice-chancellor.  Brown 
v.  Brown,  1  Barb.  Ch.  189, 6  L.  ed.  840. 

Equity  will  assume  Jurisdiction  over  foreign  ex- 
ecutors and  administrators  at  the  Instance  of  cred- 
itors, legatees,  or  next  of  kin  in  special  cases,  in 
order  to  prevent  a  failure  of  Justice,  or.  where  a 
hopeless  remedy  might  otherwise  occur.  Brown  v. 
Brown,  supra;  Shultz  v.  Pulver.SPaige,  182, 8L.  ed. 
107;  Price  V.  Brown.  60  How.  Pr.  614,  10  Abb.  N.  a 
70;  Ordronaux  v.  Helie,  8  Sandf.  Cb.  518, 7  L.  ed.  941; 
Field  V.  Gibson,  20  Hun,  274, 66  How.  Pr.  283;  Look- 
wood  V.  Brantly,  81  Hun,  167;  Gulick  v.  Gulick,  21 
How.  Pr.  88,  88  Barb.  102;  Montalvan  v.  Clover,  88 
Barb.  190:  McNamara  v.  Dwyer,  supra,'  Slatter  v. 
Carroll,  2  Sandf.  Cb.  684,  7  L.  ed.  712;  Re  Webb,  U 
Hun,  126:  Kobler  v.  Knapp,  1  Bradf .  241;  Lawrence 
V.  Lawrence.  8  Barb.  Cb.  71,  6  L.  ed.  821;  Brown  v. 
Knapp,  17  Hun,  160;  Despard  v.  Churchill.  53  N.  T. 
192;  Coll^rt  v.  Daniel,  82  Ala.  814;  Julian  v.  Rey- 
nolds, 8  Ala.  680;  Winter  v.  Winter,  1  Walk.  (Miss.) 
21J:  Melius  V.  Thompson,  1  Cliff.  126.  181;  Chappe- 
delaine  v.  Decheoaux.  8  U.  S.  4  Granch,  806, 2  L.  ed. 
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42  to  45,  of  said  'Exhibit  one,'  hereto  an- 
nexed, and  made  and  referred  to  as  a  part 
hereof. 

*"  (23)  That  there  has  been  paid  plaintiff, 
and  applied  in  liquidation  of  a  part  of  the 
amount  so  due  plaintiff,  as  aforesaid,  from 
the  said  Harvey  Harris,  as  administrator  of 
the  estate  of  Joseph  Leighton,  deceased,  the 
•um  of  four  hundred  and  thirteen  and  92-100 
(418.92)  dollars,  said  payment  being  made 
on  the  8l8t  day  of  March,  1892.  That  there- 
tofore, and  the  28th  day  of  November,  1891, 
there  was  paid  on  account  of  said  indebted- 
ness owinff  to  this  plaintiff  the  further  sum 
of  two  thousand  dollars  ($2,000.00),  which 
sum  was  paid  for  and  in  behalf  of  the  said 


Joseph  Leighton  by  Kelly  A  Jordan,  who 
had  hereto^re  obligated  themselves  to  paj 
the  same  for  and  in  behalf  of  the  said  Joseph 
Leij2:hton.  And  that  the  estate  of  the  said 
deceased  in  the  territory  of  Dakota,  now  state 
of  North  Dakota,  has  been  fully  administered 
u{>on,  settled,  and  exhausted,  and  paid  ad- 
ministrator's final  accounts  presented  to  the 
county  court  in  and  for  said  Burleigh  county, 
state  of  North  Dakota,  the  same  having  ex- 
clusiye  jurisdiction  therein,  and  by  said  court 
passed,  allowed,  and  approved,  and  said  ad- 
ministrator discharged  from  said  trust,  and 
that  a  copy  of  the  order  of  said  county  court 
passing,  allowing,  and  approving  said  final- 
account  is  hereto  attached,  and  referred  to 


t99;  CbfidreM-  y.  Bmory.  21 U.  8. 8  Wheat  669. 5  L. 
cd.  711;  Bryan  v.  McGee,  2  Wash.  C.  C.  887;  Fatten 
y.  Overton,  8  Humpb.  180;  Allsup  y.  AUsup,  10 
Yerg,  288;  Beeler  v.  Dunn,  8  Head,  87,  76  Am.  Deo. 
781. 

Id  order  to  pp^vent  waste  and  to  secure  its  appll- 
oatlon  to  the  payment  of  the  teetator's  debts,  and 
to  prevent  failure  of  Justice.  Lockwood  v.  Brant- 
ly,  81  Hun,  lfi7;  Field  v.  Oibeon.  20  Hun,  278. 

AocordiDff  to  the  laws  of  the  state  from  wbioh 
the  executors  derived  t  heir  authoHtjr.  Ibid. ;  Field 
y.  Gibson,  66  How.  Pr.  283,  80  Hun,  278;  Re  Webb. 

11  Hun.  126;  McNamara  v.  Dwyer,  7  Paige,  28Q,  4 
L.  ed.  188, 82  Am.  Dec.  627. 

And  this  is  so  in  the  case  of  fraud  upon  oredlton 
or  distributees  of  the  estate.  Fatten  v.  Overton 
and  Allsup  v.  AUsup,  mpra. 

The  executors  in  such  cases  not  being  sued  for 
any  liability  of  the  deceased  or  his  estate,  but  on 
their  own  liability  for  the  wrongful  use  or  mis- 
application of  trust  funds  which  have  come  to 
their  hands,  equity  granting  the  relief  without 
proceedings  t)efore  the  surrogate,  the  estate  of 
the  deceased  having  been  all  collected  and  the 
debts  paid.   Montalvan  v.  Glover,  IS  Barb.  190. 

Whether,  upon  a  bill  filed  by  the  chancellor,  the 
court  will  entertain  a  suit  to  call  foreign  executors 
or  administrators  to  account  where  they  are  within 
the  Jurisdiction  of  the  courts  of  the  state  where 
appointed  and  where  the  bill  does  not  show  that 
the  complainant  has  not  full  and  perfect  remedy 
In  those  courts,  has  been  held  to  be  an  open  ques- 
tion.   Brown  y.  Brown,  suprtu 

The  court  in  such  cases  proceeding  upon  the 
ground  that  where  there  is  a  right  there  ought  to 
be  a  remedy,  and  that  where  no  remedy  to  enforce 
the  right  exists  elsewhere  chancery  will  enforce 
the  remedy  whenever  necessary  to  prevent  a  total 
failure  of  Justice  if  the  property  in  controversy,  or 
the  person  of  the  wrongdoer,  is  within  the  Juris- 
diction and  control  of  the  court    Ibid* 

The  obligation  of  foreign  executors  to  the  de- 
visees or  legatees  olfers  no  better  reason  for  im- 
munity from  the  process  and  Judgments  of  courts 
of  equity  in  other  countries  for  their  wrongful 
dealings  with  the  trust  fund  than  the  case  of  trus- 
tees appointed  by  deed  in  a  foreign  country  fur  the 
abuse  of  their  trust,  there  being  no  exclusive  local- 
ity for  the  demand  of  Justice  under  such  drcum- 
•tances.   Montalvan  v.  Clover,  suprcu 

A  foreign  executor  may  on  bill  in  equity  be  held 
to  disclose  the  nature  of  the  funds  invested  by  him 
In  the  purchase  of  property,  and  to  declare  the 
holding  of  the  same  as  trustee  and  the  uses  and 
trusts  upon  which  held.  Glopton  v.  Booker,  27 
Ark.  482. 

In  McNamara  v.  Dwyer,  7  Paige,  230, 4  L.  ed.  188, 

12  Am.  Dec.  627,  the  applicant  for  a  discharge  from 
a  writ  of  ne  exeat,  appointed  administrator  of 
the  deceased*B  estate  in  Ireland,  was  held  liable  for 
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the  estate  converted  by  him  into  money,  brought 
into  the  state  and  misapplied,  the  complainant 
claiming  a  Bhare  thereof,  even  though  no  letters  of 
administration  had  been  granted  him  in  the  state, 
the  court  stating  that  if  it  were  otherwise  there 
would  be  a  total  failure  of  Justice. 

But  in  Vermilya  v.  Beatty,  6  Barb.  429,  the  court 
drew  a  distinction  between  it  and  that  of  Mc- 
Namara v.  Dwyer,  nipro,  in  which  the  chancellor 
regarded  the  administrator,  having  assets  io 
his  hands  unadministered,  as  a  trustee  for 
the  creditors  and  next  of  kin,  and  held  that  sucb 
foreign  administrator  could  be  compelled  to  ac- 
count in  the  state,  yet  in  the  case  then  under  con- 
sideration there  was  no  allegation  that  the  defend- 
ant had  been  in  possession  of  assets  within  the 
state,  but  the  court  was  of  the  opinion  that  even 
if  it  had  been  alleged  that  the  defendant  had  such 
assets,  she  would  not  be  liable  at  law. 

So  in  Lockwood  v.  Brantly,  81  Hun,  166.  a  suit 
against  the  defendant  a  foreign  administrator, 
and  againrt  the  corporation,  to  recover  twelve 
shares  of  stock  and  to  have  it  transferred  to  the 
name  of  the  true  owner,  was  held  to  be  one  in 
which  a  court  of  equity  would  interfere  to  enforce 
a  trust  upon  or  enter  claims  in  respect  thereto,  and 
as  such  was  maintainable  against  a  foreign  execu- 
tor and  administrator,  the  court  following  the  case 
of  Gulickv.  Oullck,  82  Barb.  102;  McNamara  v. 
Dwyer,  mpra;  Field  v.  Gibson,  66  How.  Pr.  2SBk 
Brown  v.  Brown,  1  Barb.  Ch.  180, 6'  L.  ed.  M9. 

One  of  the  next  of  kin  may  call  a  foreign  exei>u- 
tor  to  account  in  the  state  of  New  Tork  for  assets 
brought  there  by  him  without  the  appointment  of 
the  administrator  in  that  state  in  such  cases  in  ordei 
to  institute  proceedings  in  equity  to  prevent  a 
failure  of  Justice  and  not  as  a  denial  of  the  Juris- 
diction of  the  surrogate  to  grant  adminlstratioiu 
Kohler  v.  Knapp,  1  Bradf.  241;  Lawrence  v.  Law- 
rence, 8  Barb.  Ch.  71.  6  L.  ed.  8^  Shultz  v.  Pulver. 
8  Paige,  182,  8  L.  ed.  109. 

Circuit  courts  have  Jurisdiction  of  suits  by  or 
against  executors  or  administrators  if  they  are 
citizens  of  different  states,  and  in  certain  cases 
where  they  are  the  real  parties  in  interest  before 
the  court,  and  have  succeeded  by  virtue  of  their 
appointment  to  all  the  rights  and  Interests  of  their 
testators  or  intestates,  and  in  suits  upon  promissory 
notes  given  by  the  deceased  in  certain  special 
cases,  or  in  bills  in  equity  for  an  account.  Melius 
V.  Thompson,  1  Cliff.  12S,  181;  Chappedelaine  v. 
Dechenaux,  8  U.  8. 4  Cranch,  806, 2  L.  ed.  629;  Child- 
ress V.  Emory,  21  U.  8.  8  Wheat.  609, 6  L.  ed.  TIL 

Such  administrator  may  inequity  be  called  upon, 
by  a  creditor  to  account  for  the  assets  in  another. 
Winter  v.  Winter,  1  Walk.  (Miss.)  211,  citing  Whar- 
ton *s  Digest,  p.  277. 

A  foreign  administrator  may  be  liable  to 
be  sued  In  Tennessee,  not  in  the  character  of  a 
foreign  administrator,  but  in  the  distinct  ohar- 
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aunf  made  a  part  hereof,  and  fountf  on  pa/^es 
W  to  94,  ot  'Exhibit  one/  hereto  attached." 
On  motion  of  the  defendant  the  court  struck 
these  paragraphs  from  the  complaint^  on  the 
ground  that  tibey  were  irrelevant  and  re- 
dundant. This  action  of  the  court  is  assigned 
as  error.  To  determine  this  question  it  is 
necessary  to  determine  the  force  and  effect  of 
a  judgment  against  an  administrator  in  one 
state  against  an  administrator  of  the  same 
estate  in  another  state.  In  Johnstm  t.  Pow- 
*r»,  139  U.  8.  156.  85  L.  ed.  112,  this  sub- 
iect  is  thoroughly  discussed,  and  the  author- 
ities are  collected  and  cited.  In  this  case 
Jir.  Jtatiee  Gray,  delivering  the  opinion  of 
tbe  court,  says :    **  A  Judgment  in  rem  binds 


;  oi.?y  tiie  property  within  tbe  control  of  the 
'  court  which  rendered  it.  and  u  judgmeni  in 
perionam  binds  only  the  parties  to  that  judg- 
ment and  those  in  privity  with  them.  A 
judgment  recovered  against  the  administrator 
of  a  deceased  person  in  one  state  is  no  evi- 
dence of  debt  in  a  subsequent  suit  by  the 
same  plaintiff  in  another  state,  either  against 
an  administrator,  whether  the  same  or  a  dif- 
ferent person  appointed  there,  or  against  any 
other  person  having  assets  of  the  deceaseo. 
Aipdsn  T.  Ifixon,  45  U.  8.  4  How.  467,  11 
L.  ed.  1059;  Staey  y.  Thrasher,  47  U.  8.  6 
How.  44,  13  L.  ed.  887 ;  McLean  y.  Meek,  59 
U.  8.  18  How.  16.  16  L.  ed.  377 ;  Ltne  y. 
Bartlett,  8  Allen,  359.    In  Stacy  y.  Thraeher, 


aoter  of  trustee  for  the  oreditors  or  next  of  kin  of 
tlie  estate.  Patton  y.  Overton.  8  Humph.  182;  All- 
■up  T.  Allsup,  10  Terg.  283. 

Or  for  thoee  entitled  to  the  funds  in  his  hands. 
Beeler  y.  I>ann,8  Head.  87. 75  Am.  Deo.  7(0. 

Tbe  remoyal  from  state  to  state  is  the  act  of  the 
administrator  which  tbe  oreditors  of  the  intestate 
etkonot  preventt'and  therefore  should  not  be  prej- 
udiced by  It  the  assets  beinff  administered  acoord- 
iDg  to  the  law  of  tbe  state  within  which  tbe  ad- 
ministration Is  granted,  and  justloe  requiring 
tbattbe  administrator  should  be  liable  to  the 
anaoant  of  the  assets  which  have  oome  to  bis  bands 
In  whatever  state  he  may  be  foood,  ne  matter 
wliettaer  he  has  made  sncb  state  his  permanent 
reaidenoe  or  not  Bvafts  v.  Tatem.98erg.  4B.aB. 
11  Am.  De&  717. 

Id  Olney  v.  Anffell,  6  B.  1. 198, 78  Am.  Deo.  88,  a 
tftOl  waa  broog-btby  legatees  under  a  will  admitted 
to  probate  m  Wisooosin.  which  bad  never  been 
preyed,  filed  or  ordered  to  be  recorded  in  Rhode 
Islaod,  against  the  administrator  appointed  upon 
tlae  estate  of  the*  deceased  in  Rhode  Island  for  an 
aooovnt  and  administration  of  tbe  estate,  and  for 
a  deeree  that  the  same  be  paid  over  to  tbe  adminis- 
trator in  Wisconsin.  It  was  held  that  the  action 
-woold  lie,  tbe  parties  suing  in  tbelr  own  right  and 
isot  aa  representatives. 

So  vrbere  the  bill  alleged  that  the  defendant  had 
■wftbdrawn  a  deposit  upon  a  bank  and  bad  It  in  his 
poasesBlon  and  refused  to  pay,  the  answer  alleging 
that  the  defendant  was  appointed  administrator  In 
MBaeachusetts  and  withdrew  tbe  deposit  as  8Uoh« 
tat  did  not  deny  that  he  held  it  as  administrator  in 
Rhode  Island,  but  ayerred  that  he  held  the  same  as 
part  of  the  decedents  estate,  the  court  held  that 
tlie  defendant  could  be  held  to  account  directly 
with  the  plaintiff,  and  presumed  that  he  held  it  as 
adminiBtrator  in  that  state.  Ray  y.  Simmons,  1 1  R> 
I.  jHft,  28  Am.  Rep.  447. 

In  Powell  y.  Straiton,  11  Oratt.  798,  it  was  held 
tbat  an  administrator  In  Mississippi  was  aocount- 
aUe  for  his  administration  in  Virginia. 

In  Moss  r.  Rowland,  8  Bush,  505,  it  was  held  that 
tbe  rlirht  of  a  foreign  executrix  to  defend  was  not 
eztininilsbed  by  her  subsequent  marriage,  tbe 
Kentucky  statutes  to  that  effect  not  applying  to 
Coreis^  representatives  whose  rights  depended 
apon  foreign  laws. 

A  foreign  executor  has  been  beld  liable  to  a  oo- 
ezeeutor,  in  order  to  prevent  a  complete  or  partial 
Callure  of  Justice,  In  order  to  maintain  and  enforce 
tlie  trust    Price  v.  Brown,  60  How.  Pr.  614 

"Wlien  a  foreign  executor  or  administrator  Is  sued 
in  tbe  oourts  of  Georgia,  tbe  nature  and  extent  of 
lito  Ualylllty  will  depend  upon  tbe  laws  of  tbe  state 
ov  county  where  be  derived  his  authority  to  ad- 
minister tbe  assets  of  the  deceased.  Hosklns  v. 
Bbeddon.  70  Oa.  588;  Johnson  v.  Jackson,  66  Qa.  889, 
a  Am.  Bep.  88& 

In  Hamilton  y.  Taylor,  8  CInn.  Sop.  Ot  Rep.  408,  a 

97UB.A. 


foreign  executrix  had  Instituted  proceedings  la 
Ohio  ami  answered  accounted ly,  and  subsequently 
dtarolssed  the  petition,  tbe  action  afterwards  pro- 
ceeding to  trial  without  objection  on  her  part.  It 
was  held  she  could  not  afterwards  object  to  the  ji^ 
risdlctlon  of  tbe  court 

Where  a  resident  In  a  foreign  state  owned  lands 
in  New  York,  and  conveyed  them  to  a  trustee  and 
resident  of  that  state  upon  certain  trusts,  and  to 
remit  tbe  balance  to  a  party  residing  at  tbe  grant- 
or's domldi,  for  tbe  purpose  of  being  applied  by 
him  in  payment  of  the  grantor*s  debts,  the  grantor 
dying  insolvent  owing  debts  at  his  domloil,  and  In 
other  states,  leaving  executors  who  qualifled  at  bit 
domloU,  the  court  held  that  the  creditors  mlgbl 
file  a  hill  In  tbe  state  of  New  York  against  the  tru^ 
tee  and  executors  for  the  purpose  of  having  tha 
lands  sold  and  an  account  taken,  and  the  eOeott 
distributed,  upon  the  ground  that  tbe  trust  fund 
being  real  estate  situated  within  the  state  of  New 
York  and  the  trustee  a  resident  of  the  state,  the 
jurisdiction  of  the  court  was  unquestionable,  and 
that  In  such  a  case  the  foreign  executor  might  be 
made  a  party  and  no  obje^jtlon  could  be  raised 
upon  tbe  ground  that  the  creditor  instituting  the 
proceedings  resided  at  the  testator^  domioU.  SlaU 
ter  V.  OarroU,  8  Sandf.Ch.  684,7  L.ed.  7181       ^^     • 

In  Brown  y.  Khapp,  17  Hun,  180,  the  testator  died 
domiciled  in  Oonnectlcut  leaving  a  legacy  to  the 
plaintiff,  the  executor,  wheat  the  time  of  the  death 
of  the  testator  and  at  the  commencement  of  sutt 
resided  In  New  York.  Under  tbe  wfll  passing  tbe 
accounts  before  tbe  Oonnectlcut  court,  it  was  held 
that  the  New  York  court  had  jurisdiction  over  such 
executor  to  enforce  payment  of  interest  on  the 
legacy,  the  ooturt  relying  upon  MoNamara  t» 
Dwyer,  7  Paige,  288, 4  L.  ed.  188.  88  Am.  Dec.  8SBr, 
and  Deepard  v.  Churchill,  68  N.  Y.  ISa 

In  Gray  v.  Franks,  86  Mich.  88K,  an  executor  of  • 
foreign  will  of  a  mortgagee  whose  will  was  not 
probated  In  Michigan  until  after  the  action  waa 
brought  to  foreclose  the  mortgage,  was  held  liable 
in  the  action,  the  will  being  probated  in  that  state 
before  the  hearing. 

Wbere  foreign  executors  had  become,  by  virtue 
of  their  appointment,  owners  of  a  judgment  and 
contracted  to  assign  it,  It  was  held  that  they  were 
suable  on  such  a  contract  outside  of  the  state  of 
their  appointment.  Johnston  y.  Wallls,  8  L.  R.  A 
888,ri2N.Y.280L 

So  where  a  testator  who  held  the  lands  as  trustee 
died  in  South  Carolina,  and  the  executor  took  out 
letters  testamentary  In  that  state  and  sold  the  lands 
which  were  in  Kentucky,  and  then  removed  to  Al- 
abama, it  was  held  he  could  be  sued  In  Alabanui 
for  tbe  proceeds  of  tbe  lands.  Inasmuch  as  his 
transactions  in  reference  to  them  were  not  neoe^ 
sarily  connected  with  tbe  settlement  of  tbe  estate 
under  bis  letters  testamentary.  Taylor y.  Benbam* 
48  U.  8. 6  How.  888, 12  L.  ed.  180. 

In  Newark  8a v.  Inst.  v.  Jones,  85  N.  J.  Bq.  466,  tha 
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tn  which  a  Judgment,  reoorered  in  one  state 
against  an  administrator  appointed  in  that 
state,  upon  an  alleged  debt  of  the  intestate, 
was  held  to  be  incompetent  evidence  of  the 
debt  in  a  suit  brought  by  the  same  plaintiff 
\n  the  circuit  court  of  the  United  States  held 
within  another  state  against  an  administrator 
there  appointed  of  the  same  intestate,  the 
reasons  given  by  Mr.  Justice  Grier  have  so 
strong  a  bearing  on  the  case  before  us,  and 
on  the  argument  of  the  appellant,  as  to  be 
worth  quoting  from :   'The  administrator  re- 


ceives his  authority  from  the  ordinary,  or 
other  officer  of  the  government  where  the 
^oods  of  the  intestate  are  situate.  But  com- 
ing into  such  possession  by  succession  to  the 
intestate,  and  incumbered  with  the  du^  to 
pa^  his  debts,  he  is  considered  in  law  as  in 
privity  with  him,  and  therefore  bound  or 
estopped  by  a  judgment  against  him.  Tet 
his  representation  of  his  intestate  is  a  quali- 
fied one,  and  extends  not  beyond  the  assets 
of  which  the  ordinary  had  jurisdiction.  *  47 
U.  S.  6  How.  53,  12  L.  ed.  340.     In  answer- 


deceased,  a  resident  of  New  York,  appeared  to  the 
bill  and  answered,  and  subsequently  died  in  New 
York  leavings  will  which  was  proved  by  tbe  exec, 
ator  in  New  York,  an  order  being  subsequently 
made  for  revival  of  the  suit  making  the  executors 
defendants  who  appeared  by  consent  and  demur- 
red to  the  biJL  It  was  held  that  they  were  estopped 
from  denying  their  liability  as  foreign  executors 
to  suit  in  the  New  Jersey  courts. 

Where  a  decree  of  the  cbrcuit  court  of  the  United 
States  decreed  Oiat  an  administrator  appointed  in 
another  state  and  district,  but  who  appeared  and 
defended  the  suit,  was  indebted  to  the  plalntilfin  a 
certain  amount  payable  out  of  the  assets  of  the  es- 
tate, and  the  administrator  brought  a  bill  of  re- 
view under  the  provisions  of  the  Arkansas  stat- 
ute (Digest  1874^  f  4478),  in  the  circuit  court  to  re- 
verse the  decree,  and  such  court  dismissed  the  bil] 
for  want  of  equity,  the  decree  for  payment  binds 
the  administrator  and  the  assets  in  the  state  of  his 
appointment  without  further  action  against  him  or 
the  estate,  and  the  plaiotifl^s  claim  Is  not  barred  by 
the  settlement  of  the  estate  and  the  discbarge  of 
the  administrator  in  the  state  of  his  appointment, 
in  proceedings  of  which  plaiatiffs  bad  no  notice  and 
were  not  pcurties.  Lawrence  v.  Nelson,  143  U.  S. 
flS,  86  L.  ed.  180.  But  the  court  intimated  that  the 
result  would  have  been  otherwise  had  the  admin- 
istrator appealed  from  the  Judgment  against  him. 
Ihld. 

So  where  an  executor  to  a  foreign  action  pleaded 
niil  ffeZ  record,  payment  and  surrender  of  principal 
and  judgment  was  found  against  him  as  executor 
and  he  was  sued  on  a  transcript  in  Tennessee,  and 
a  verdict  was  giveu  against  him  upon  which  the 
court  refused  to  levy  de  bonis  propriig  to  render  it 
leviable  de  bonis  testatoriB,  it  was  held  that  the  ex- 
ecutor, not  having  pleaded  the  proper  plea  in  the 
original  suiti  was  personally  liable  to  the  debt. 
White  V.  Arohbill,  2  Sneed,  588. 

In  Re  Galloway,  21  Wend.  32, 34  Am.  Dec  209.  pro- 
oeedings  were  taken  by  way  of  certiorari  to  review 
proceedings  relative  to  the  issuance  of  an  attach- 
ment of  the  petitioner,  as  a  nonresident  debtor,  the 
facts  showing  that  letters  of  administration  had 
been  granted  to  him  a  resident  of  England  upon 
the  decedent's  estate,  who  as  a  resident  of  the  state 
was  liable  under  covenants  contained  in  the  lease, 
the  administrator  having  received  the  rents  and 
profits  of  the  premises  and  refused  to  perform  the 
covenants,  and  it  was  held  that  under  the  statute 
the  executor  was  liable  upon  the  covenant. 

It  has  been  said  that  it  could  not  be  doubted  that 
an  executor  or  administrator  as  such  bad  no  power 
to  sue  extra  territorium^  nor  was  he  subject  to  suit 
even  where  he  brings  with  him  into  another 
country  the  assets  received  in  the  country  from 
which  he  obtained  his  appointment.  The  latter 
part  of  the  above  principle,  however,  has  been  de- 
nied to  be  the  law  by  Campbell  v.  Tousey,  7  Oow. 
67.  where  it  was  held  that  he  could  be  sued  as  ex- 
ecutor de  son  tort*    Calhoun  v.  King,  6  Ala.  628. 

In  the  above  ease  an  administrator  in  Georgia 
removed  into  Alabama  bringing  the  deceased's 
estate  with  him  and  the  minor  distributees  and 
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subsequently  died  in  possession  thereof.  The 
court  granted  an  injunction  at  the  instance  of  the 
distributees  to  prevent  the  sale  of  the  property  for 
the  payment  of  his  debts,  holding  that  a  court  of 
equity  had  the  power  to  ascertain  the  amount  in 
funds  of  such  administrator  and  distributee,  the 
parties  all  being  within  the  jurisdiction,  in  order  to 
prevent  the  destruction  of  the  funds  until  a  settle- 
ment could  be  made. 

The  court  based  its  opinion  in  the  above  case 
upon  the  ground  that  It  was  not  a  suit  against  the 
administrator  for  a  debt  due  from  the  estate  but 
wasan  assertion  of  title  to  the  property  Itself,  which 
being  found  in  the  state  gave  the  court  jurisdic- 
tion, the  court  of  chancery  having  power  to  inter- 
pose and  prevent  the  destruction  of  the  fund  until 
the  settlement  could  be  made,  the  property  and  aJ) 
parties  being  before  the  court. 

An  executor  who  records  a  foreign  will  is  not 
liable  for  effects  received,  in  the  country  w Here  the 
testator  had  his  domlcll.  Probate  Court  v.  Mat- 
thews, 6  Vt.  268;  Hapgood  v.  Jennlson,  2  Y t.  204; 
Selectmen  of  Boston  v.  Bovlston,  2  Mass.  88L 

The  above  decision  was  based  upon  the  theory 
that  it  would  be  unjust  and  impracticable  to 
make  one  who  administers  upon«property  in  that 
state  account  for  property  received  in  another 
state  or  kingdom  under  another  and  the  principal 
administration  where  he  has  or  is  bound  to  account 
for  all  eflFeots  there  received  and  where  oredttore 
and  legatees  should  go  if  they  desire  to  avail  them- 
selves of  the  funds  there  remaining.  Probate 
Court  V.  Matthews,  ttupra. 

In  Cureton  v.  MiUa,  18  8.  C.  418,  86  Am.  Rep.  TOO. 
administrators  in  South  Carolina  were  held  to  ao- 
oount  for  the  proceeds  of  personal  property  which 
at  the  death  of  the  intestate  were  found  in  the  state 
of  North  Carolina,  the  administrators  taking  out 
letters  in  both  states  and  having  therefore  a  right 
to  receive  the  personal  property  in  North  Carolina 
by  virtue  of  their  administration  in  that  state;  be- 
ing in  legal  possession  they  transferred  it  to  them- 
selves as  administrators  in  the  state  of  South  Car- 
olina. 

In  Gravely  v.  Gravely,  86  8.  C.  1, 60  Am.  Rep.  478. 
the  executor  of  a  testator  domiciled  In  England 
qualified  both  in  the  jurisdiction  of  the  domlcil  and 
in  the  United  States,  and  it  was  held  that  he  was 
liable  in  a  suit  by  a  legatee  in  this  country,  there 
being  sufficient  assets  within  the  jurisdiction. 

In  White  V.  Archbill,  2  Sneed,  688,  an  executor 
was  sued  in  Tennessee  upon  a  foreign  judgment 
and  pleaded  full  administration  of  the  estate  in 
Tennessee.  It  was  held  that  such  plea  was  noc 
available  where  not  pleaded  In  the  original  suit. 

Tin.  EnaliBfi  deeCsCona. 

An  administration  granted  tn  aforeign  court  will 
not  be  noticed  in  the  English  courts.  Tourton  v. 
Flower.  8  P.  Wms.  800,  in  which  a  foreign  adminis- 
trator was  sought  to  be  charged  in  the  JBngllab 
courts,  wherein  it  was  stated  that  the  Bnglialj 
courts  could  take  no  notice  of  what  was  done  iu 
the  spiritual  ceurt  beyond  the  seas,  and  sustained 
the  demurrer  to  the  bilL 
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ing  the  objection  that  to  apply  these  princi- 
ples to  a  judgment  obtained  in  another  state 
of  the  Union  would  be  to  deny  it  the  faith 
and  credit,  and  the  effect,  to  which  it  was 
entitled  by  the  constitution  and  laws  of  the 
United  States,  he  observed  that  it  was  evi- 
dence, and  conclusive  by  way  of  estoppel, 
only  between  the  same  parties,  or  their  priv- 
ies, or  on  the  same  subject-matter  when  the 
proceeding  was  in  rem;  and  that  the  parties 


to  the  judgments  in  question  were  not  the 
same;  neither  were  they  privies,  in  blood, 
in  law,  or  by  estate;  and  proceeded  as  fol- 
lows :  'An  administrator  under  grant  of  ad- 
ministration in  one  state  stands  in  none  of 
these  relations  to  an  administrator  in  another. 
Each  is  privy  to  the  testator,  and  would  be 
estopped  by  a  judgment  against  him ;  but 
thev  hare  no  privity  with  each  other,  in  law 
or  In  estate.    They  receiye  their  authority 


lliero  Is  no  privity  between  the  administrator 
In  one  country  and  one  in  another;  they  do  not 
derive  their  authority  from  the  same  person  and 
their  powera  are  oonf  erred  by  separate  tribunals;  a 
Judgment  only  binding  the  estate  or  the  assets  ie 
the  hands  of  the  administrator  within  the  Juris- 
diction of  the  oonrt  Tlffhe  t.  Tlghe,  U  Ir.  Bq- 
Rep.  206L 

Where  the  widow  of  an  intestate  who  died  in  India 
obtained  letters  of  administration  in  that  country. 
And  remitted  the  proceeds  of  the  effects  in  govern- 
ment bills  to  her  agent  in  England,  and  a  creditor 
of  the  intestate  took  out  letters  of  administration 
In  the  latter  country  and  brought  acUon  against 
the  widows  agent  for  money  In  Us  bands,  it  was 
held  that  the  India  letters  of  administration  pre- 
▼ailed  over  thoee  granted  in  Bngiand,  and  the 
action  would  lie  only  at  the  suit  of  the  widow. 
Currle  v.  BIrobam,  1  Bowl,  ft  R.  86. 

Where  a  bill  Inequity  sought  an  account  of  the 
estate  of  an  intestate  who  died  in  India,  possessed 
at  a  persona]  representative  there.  It  was  held  that 
ft  personal  representative  of  the  intestate  consti- 
tuted in  England  was  a  necessary  party,  although 
It  did  not  appear  that  the  intestate  at  the  time  of 
the  decease  had  any  assets  in  England;  and  further 
tixat  it  was  not  sufficient  in  order  to  avoid  a  de- 
murrer for  want  of  parties,  that  the  personsl 
representative  constituted  in  England  out  of  the 
Jnrisdlction  was  made  a  party,  and  that  process 
was  prayed  against  her  when  within  the  Jurisdic- 
tion, even  though  the  bill  alleged  that  the  India 
court  was  the  proper  court  for  granting  admin* 
Istration,  and  tlwt  the  adoiinlstratriz  constituted 
by  It  was  the  sole  legal  representative.  Tyler  v. 
Bell,  2  MyL  ft  CM. 

In  Lowe  v.  Farlie,  2  Madd.  Gh.  101,  p.  BBS,  of  first 
American  ed.,  vol.  1,  the  testator  appointed  par- 
ties residing  in  two  foreign  countries  as  executors 
and  the  will  was  not  proved  in  England:  the  execu- 
tors in  one  of  such  foreign  countries  remitted  a 
portion  of  the  estate  to  their  agent  in  England,  and 
ft  creditor  subsequently  filed  a  bill  against  such 
agent  praying  an  account  and  payment  of  the 
money  to  the  accountant  general  for  security. 
The  court  sustained  a  demurrer  to  the  bill  upon 
the  ground  that  no  personal  representative  of  the 
testator  was  made  a  party. 

Where  a  testator  died  abroad,  appointing  execu- 
tors in  such  country,  leaving  the  residue  of  his 
property  to  bis  mother  in  England,  and  the  execu- 
tors transmitted  such  residue  to  England,  but  the 
mother  having  died,  the  amount  was  paid  to  her 
executors  who  paid  her  debts  which  exceeded  the 
ftmoant  to  which  she  was  entitled  from  such  testa- 
tor's estate,  it  was  held  in  an  action  brought  by 
ft  creditor  of  such  testator  to  obtain  payment  of 
his  debts,  or  to  have  the  testator^s  estate  adminis- 
tered, that  the  foreign  executors  were  Improperly 
made  parties  to  the  claim,  and  that  the  plaintiff 
could  not  have  relief  against  them  without  having 
a  personal  representative  of  such  testator  consti- 
tuted in  England,  a  party  to  the  suit.  Silver  v. 
Stein,  9  Eng.  L.  ft  Eq.  210,  &  L.  J.  Ch«  N.  &  832, 1 
Drew.  206. 

In  Anderson  v.  Gaunter,  8  MyL  ft  K.  763,  one  of 
the  executors  of  a  testator  who  died  in  India  | 
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proved  the  will  and  took  possession  of  the  assets  in 
India  and  upon  his  death  his  widow  and  executrix 
proved  his  will  and  became  possessed  of  his  assets 
in  India  and  subseciuently  removed  to  England 
where  she  was  made  a  party  to  an  administration 
suit  of  the  estate  of  the  first  testator.  It  was  held 
that  in  such  a  suit  the  original  testator^  estate 
oould  not  be  administered,  and  that  according  to 
the  course  of  the  court  the  decree  against  his  ad- 
ministratrix would  not  be  for  the  general  admin- 
istration of  the  estate  but  would  only  require  from 
her  an  account  of  what  she  had  received  and  paid 
as  executrix  and  would  be  charged  with  the  bal- 
ance. 

Where  probate  was  granted  by  the  foreign 
court,  and  some  personal  property  being  situated 
in  England  the  English  court  granted  ancillary 
probate  to  the  foreign  executors,  it  was  held  that 
such  court  had  no  right  to  constitute  itself  a  court 
of  cotistruction  of  the  will,  nor  was  it  entitled  to 
entertain  an  administration  suit  founded  upon 
such  a  question,  and  that  the  foreign  executors 
might  properly  except  to  the  Jurisdiction,  but  that 
the  English  court  might  have  authority  in  Juris- 
diction to  construe  the  will  and  administer  the  es- 
tate BO  fSr  as  funds  and  persons  in  that  country 
were  concerned,  where  the  conduct  of  the  parties 
showed  a  consent  to  the  iurisdiction.  Enohin  v. 
Wylle,  10  H.  L.  Gas.  1, 8  Jur.  N.  a  807, 81  L.  J.  Oh. 
402, 10  Week.  Rep.  407, 8  L.  T.N.  8.208. 

An  administrator  in  Ireland  with  assets  in  his 
hands  is  liable  to  a  suit  in  England.  Dowdale*s 
Case.  0  Coke,  40u 

In  Bond  v.  Grayham,  1  Hare,  48S,  11  L.  J.  Ch.  N. 
8. 806, 6  Jur.  820.  it  was  held  that  to  a  suit  in  respect 
of  an  unadministered  part  of  a  te8tator*s  estate  re- 
mitted from  India  and  remaining  in  the  hands  of 
an  executor  residing  In  England,  but  who  was  only 
constituted  executor  of  the  testator  in  India,  such 
executor  and  personal  representative  oonstituted 
in  England,  was  a  necessary  party. 

In  Atty-Gen. V.  Hope,  8  Chirk  ft  F.  84, 8  BUgh,  N.8. 
44,  a  testator  died  in  England  possessed  of  personal 
property  there  and  In  f orelirn  funds,  the  executor 
taking  out  probate  In  that  country  and  paying 
duty  on  the  same  property  situated  in  Englaiod.  It 
was  held  that  he  was  not  chargeable  with  the  duty 
in  respect  to  the  property  In  the  foreign  fnnds, 
even  though  he  afterwards  obtained  such  property 
and  administered  It. 

In  Preston  v.  Melville,  8  CUrk  ft  F.  18.  trustees 
and  exeouton  of  a  will  of  a  testator  domiciled  in 
8cotland  declined  to  aot  and  his  next  of  kin  ob- 
tained letters  of  administration  of  his  personal 
estate  in  England  from  the  ecoleeiastlca]  oourt  and 
subsequently  consented  to  the  appointment  by  the 
court  of  sessions  in  8cotland  of  other  persons  as 
trustees  and  executors  in  the  place  of  those  named 
in  the  will,  with  like  powers  as  those  conferred  by 
the  will.  It  was  hali,  such  trustees  having  com- 
menced action  in  the  oourt  of  sessions  against  the 
administratrix,  calling  for  a  transfer  of  the  per- 
sonal estate  received  under  an  administration, 
that  the  personal  estate  in  England  must  be  admin- 
istered there  by  the  administratrix  under  the 
letters  of  administration  granted  in  that  country. 

&  W. 
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from  different  lOTereigntiefl,  and  orer  differ- 
ent property.  The  authority  of  each  is  para- 
mount to  the  other.  Each  is  accountable  to 
the  ordinary  from  whom  he  receiyes  his  au- 
thority. I^r  does  the  one  come  by  succession 
to  tlie  other  into  the  trust  of  the  same  prop- 
erty, incumbered  by  the  same  debts. '  47  U. 
8.  6  Uow.  59,  eo,  12  L.  ed.  848.  'It  is  for 
those  who  assert  this  privity  to  show  where- 
in it  lies,  and  the  argument  for  it  seems  to 
be  this :  That  the  Judgment  against  the  ad- 
ministrator is  against  the  estate  of  the  intes- 
tate, and  that  his  estate,  wheresoeyer  situate, 
is  liable  to  pay  his  debts.  Therefore  the 
plaintiff,  haring  once  established  his  claim 
against  the  estate  by  the  judgment  of  a  court, 
should  not  be  called  on  to  make  proof  of  it 
again.  This  argument  assumes  that  the  Judg- 
ment is  in  rem,  and  not  in  penonam^  or  that 
the  estate  has  a  sort  of  corporate  entity  and 
unity.  But  that  is  not  true,  either  in  fact 
or  in  legal  construction.  The  Judgment  is 
against  the  person  of  the  administrator  that 
he  shall  pay  the  debt  of  the  intestate  out  of 
the  funds  committed  to  his  care.  If  there 
be  another  administrator  in  another  state,  li- 
able to  pay  the  same  debt,  he  may  be  sub- 
jected to  a  like  judgment  upon  the  same  de- 
mand, but  the  assets  in  his  hands  cannot  be 
affected  by  a  Judgment  to  which  he  is  per- 
sonally a  stranger.'  'The  laws  and  courts 
of  a  state  can  only  affect  persons  and  things 
within  their  iurisdiction.  Consequently, 
both  as  to  the  aaministrator  and  the  property 
confided  to  him,  a  Judgment  in  another  state 
is  rea  inter  aXioe  acta.  It  cannot  even  be  prima 
facie  evidence  of  a  debt,  for,  if  it  have  any 
effect  at  all,  it  must  be  as  a  Judgment,  and 
operate  by  war  of  estoppel.'  r7  U.  8.  6 
How.  60,  61,  12  L.  ed.  348,  844.  In  Low  y. 
Bc^il^tf  above  cited,  following  the  decisions 
of  this  court,  it  was  held  that  a  Judgment 
allowing  a  claim  against  the  estate  of  a  de- 
ceased person  in  Vermont,  under  statutes 
similar  to  those  of  Michigan,  w&s  not  com- 

Eetent  evidence  of  debt  in  a  suit  in  equity 
rought  in  Massachusetts  by  the  same  plain- 
tiff against  an  executor  appointed  there,  and 
against  legatees  who  had  received  money 
from  him;  the  court  saying:  'The  Judg- 
ment in  Vermont  was  in  no  sense  a  judgment 
against  them,  nor  against  the  property  which 
they  had  received  from  the  executor.'  8 
Allen,  266."  If  the  judgment  recovered  in 
Dakota  against  the  administrator  there  is  of 
no  binding  force  and  effect,  not  even  effect- 
ual as  evidence  of  a  debt,  against  the  ad- 
ministrator in  this  state,  as  is  held  by  the 
authority  just  quoted,  then  the  pleading  of 
the  same,  as  is  done  in  this  case,  could  sub- 
serve no  valuable  purpose,  and  it  cannot  be 
properly  contended  that  the  court  erred  in 
striking  the  same,  and  all  reference  thereto, 
from  the  complaint.  Appellant  contends 
that  it  was  necessary  to  pl^  such  judgment 
and  proceedings  in  order  to  show  that  the  de- 
mand sued  on^here  had  been  given  credit  for 
the  amount  realized  under  the  Dakota  Judg- 
ment. We  think  this  position  untenable. 
Such  credit  could  have  been  given  in  any 
suit  on  the  demand  in  litigation.  The  ap- 
pellant further  contends  that  it  was  necessary 
to  plead  the  Dakota  Judgment  and  proceed- 
ings, in  order  to  show  that  the  Montana  ad- 
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!  ministrator,  the  defendant  here,  is  estopped 
from  disputing  the  claim  sued  on  by  reason 
of  his  having  taken  part,  as  alleged  in  para- 
graph 21,  stricken  from  the  complaint,  in 
defending  said  Dakota  suit  in  the  name  of 
Harvey  Harris,  administrator  there.  We 
think  this  contention  cannot  be  maintained. 
There  was  no  privity  between  these  two  ad- 
ministrators. This  defendant  had  no  author- 
ity to  act  or  bind  the  estate  outside  of  the 
Jurisdiction  of  his  own  state  or  appointment. 
See  Johneon  y.  Fmoere,  eupra,  ana  authorities 
cited  therein.  1  Woemer,  Administration, 
g  160,  p.  862. 

Appellant  contends  that,  whatever  force 
and  effect  the  court  might  give  the  Dakota 
j  udgment  and  proceedings  set  out  in  the  com- 
plaint, and  the  action  of  the  court  therein, 
still  he  has  a  cause  of  action  independent 
thereof,  by  reason  of  the  alleged  new  promise 
in    writing  of   Leighton   in   his   lifetime, 
pleaded  in  paragrapn  22  of  the  complaint, 
which  was  stricken  out  by  the  court.    After 
striking  out  said  parts  of  the  complaint,  the 
court  sustained  defendant's  demurrer  thereto 
on  the  ground  that  the  demand  sued  on  Was 
barred  by  the  statute  of  limitations.    This 
action  of  the  court  is  especially  attacked  and 
complained  of  by  appellant,  as  hb  says  the 
court,  by  striking  out  paragraph  22  of  the 
complaint,  left  the  same  demurrable,  as  said 
paragraph  set  up,  as  claimed,  a  new  pro- 
mise, made  by  Leighton  in  his  lifetime,  to 
pay  the  demand  sumL  un.    While  perhaps  it 
would  have  been  moie  appropriate  to  attack 
this  particular  paragrapn  of  the  complaint 
by  demurrer,  vet  whether  prejudicial  error 
was  committed  by  the  court  in  its  action  wa 
will  consider  later  on.    Does  paragraph  23 
of  the  complaint  contain  and  plead  such  a 
new  promise  to  pay  the  demand  sued  on  as 
will  relieve  it  from  the  bar  of  the  statute  of 
limitations?    It  ie  conceded  that  the  demand 
is  barred  unless  the  bar  is  removed  by  the 
new  promise  of  Leighton  in  his  lifetime,  set 
out  in  said  paragraph  22.     We  will  consider 
this  question  as  if  said  paragraph  had  not 
been  stricken  from   the    complaint.      The 
written  new  promise  of  Leighton  relied  on 
to  remove  the  bar  of  the  statute  of  limitations 
in  this  case  is  as  follows :    "Miles  City,  Mon- 
tana,  7—21,   1888.     J.   D.  Biggert,    Pitts- 
burg—Dear  Sir:     Nothing  from  jron  yet. 
If  I  don't  hear  soon,  I  will  go  to  Bismarck, 
and  tender  amt.  due,  as  I  don't  want  to  be 
bothered  any  more.     Whatever  is  due  is 
ready,  as  It  has  been  for  the  last  seven  years, 
whenever  I  can  safely  pay  either  you  or 
Braithwaite.    Tours,   truly,  J.   Leighton.* 
The  appellant  relies  on  two  other  written  in- 
struments, signed  by  said  Leighton,  to  re- 
lieve this  demand  from  the  bar  of  said  stat- 
ute.     These   instruments    are   as  follows: 
"Miles  City,  Montana.   6--27,  18R8.     John 
Biggert,  Pittsburg— Dear  Sir:     Have  Just 
returned,  and  have  been  looking  over  mat- 
ters.    I  am  not  satisfied  about  the  settlement 
of  Eclipse  trip.     Please  write  me  your  un- 
derstanding of  it.     Also,  if  I  settle   with 
your  folks,    if  they  will  see  me  clear  of 
Braithwaite,  etc.    Write  me  at  once.    Yours, 
truly,  J.  Leighton."    "Miles City,  Montana, 
7—22,  1888.    J.  D.  Biggert.  Pittsburg— Dear 
Sir:    Tours,   with  check,   at  hand.    I  am 
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anxioiu  to  see  Joe  better.  He  came  out,  and 
figured  up  books,  and  saw  that  we  had  a  loss 
for  1,  and  went  away  satisfied,  but  will  write 
him  after  I  g^et  his  letter.  I  cannot  wait  long 
for  your  decision.  You  know  I  am  yery  ill, 
and  I  must  haye  this  thing  off  my  hanas.  I 
want  to  help  you  in  the  matter,  but  the  suit 
has  got  to  be  attended  to.  Very  truly,  J. 
Leignton.  Why  don't  you  write  me  about 
your  letter  of  April,  '82?"  These  last  two 
instruments  are  referred  to  as  exhibits,  and 
the  first  instrument  is  set  out  in  full  in  said 
paragraph  22.  Said  first  written  instrument 
or  letter  is  especially  relied  on  by  appellant 
as  constituting  such  an  acknowledgment  of 
the  demand  sued  on,  and  new  promise  to  pay 
the  same,  as  to  take  the  debt  out  of  the  opera- 
.tion  of  the  statute  of  limitations.  In  AU  y. 
Ji<frri$on,  26  U.  S.  1  Pet.  352,  7  L.  ed.  176,— 
inyolvlng  the  doctrine  under  discus 


flion, — Mr.  Jtutice  Story  speaking  for  the 
court,  says :  "  To  remove  the  bar  of  the  stat- 
ute of  limitations  by  a  new  promise,  it  must 
be  determinate  and  unequivocal :  and,  if  a 
new  promise  is  to  be  raised  by  implication 
of  law  from  an  acknowledgment,  there  must 
be  an  unqualified  acknowledgment  of  a  sub- 
sisting debt  which  the  party  is  liable  and 
willing  to  pay."  In  Biddel  y.  Briuolara, 
M  Cal.,  at  page  882,  the  court  says :  '''If 
there  be  no  express  promise,  but  a  promise 
is  to  be  raised  by  implication  of  law  from 
the  acknowledgment  of  the  party,  such  an 
acknowledgment  ought  to  contain  an  un- 
qualified and  direct  admission  of  a  previous 
aubsistine  debt,  which  the  party  is  liable 
and  willkig  to  pay.  If  there  be  accompany- 
ing circumstances  which  repel  the  promise 
or  intention  to  pay;  if  the  expressions  be 
equivocal,  vague,  and  undeterminate,  lead- 
ing to  no  certain  conclusion,  but  at  best  to 
probable  inferences,  which  may  affect  differ- 
ent minds  in  different  ways, — we  think  they 
ought  not  to  go  to  a  Jury  as  evidence  of  a 
new  promise  to  revive  the  cause  of  action. ' 
Mr.  Juttice  Story  in  Bell  v.  MortUon,  26  U. 
8.  1  Pet.  862,  7  L.  ed.  179."  "An  acknowl- 
edgment of  the  debt  to  take  the  case  out  of 
the  statute  of  limitations  must  be  clear  and 
unambiguous,  and  must  recognize  and  be 
directea  to  ttie  particular  debt  and  amount 
to  an  unqualified  admission  that  it  is  due 
and  unpaid."  5  U.  S.  Gen.  Diff.  p.  1899, 
%  526,  and  authorities  cited.  In  McCk>rmick 
T.  Brawn,  86  Cal. ,  at  page  185,  95  Am.  Dec. 
170,  the  court  says :  **  The  acknowledgment 
must  be  a  direct,  distinct,  uaqualiflM  ad- 
mission of  the  debt  which  the  party  is  liable 
and  willing  to  pay." 

We  think  it  cannot  be  contended  that  the 
two  writings  claimed  to  be  acknowledgments 
and  new  promises,  dated  respectively  6—27, 
1888,  and  7—22  1888,  and  set  out  above,  con- 
tain any  such  acknowledgment  of  this  debt, 
or  new  promise  to  pay  the  same,  as  to  relieve 
the  demand  sued  on  from  the  bar  of  the  stat- 
ute. The  instrument  dated  7—22,  1888,  says 
nothinff  about  this  demand.  The  instru- 
ment, dated  6—27,  1888,  shows  that  Liciehton 
is  not  satisfied  about  the  settlement  or  the 
Eclipse  trip,  and  asks,  "If  I  [Leighton]  set- 
tle with  your  folks,  if  they  will  see  me  clear 
of  Braithwaite, "  etc.  If  there  is  auv  prom- 
ise in  this,  is  it  not  conditional?    This  cer- 


tainly  does  not  come  within  the  requlrementi 
to  take  it  out  of  the  operation  of  tne  statute, 
even  if  the  instruments  were  otherwise  de- 
finite and  certain,  in  which  respect  it  seems 
fatally  defective.  Now,  as  to  the  first  in- 
strument or  letter  of  Leighton,  chiefly  relied 
on  to  take  this  case  out  of  the  statute  of 
limitations,  this  letter,  like  the  others,  is 
written  to  one  J.  D.  Biggert,  at  Pittsburgh. 
In  this  letter  Leighton  seems  to  complain  of 
Biggert 's  delay.  He  bajb  if  he  does  not  hear 
soon,  he  will  go  to  Bismarck,  and  tender 
amount  due,  as  lie  does  not  want  to  be  both- 
ered any  more.  Then  he  says,  "Whatever 
is  due  is  ready,  as  it  has  been  for  seven 
years,  whenever  I  can  safely  pay  either  you 
or  Braithwaite."  I^ow,  what  are  the  legiti- 
mate inferences  to  be  drawn  from  this  letter 
and  the  others?  First,  that  Leighton  was 
ill,  and  was  anxious  to  settle  this  matter  in 
his  lifetime ;  second,  that  he  was  willing, 
and  had  been  for  seven  years,  to  pay  what- 
ever was  due  from  him,  when  the  amount 
could  be  ascertained,  and  he  should  know  to 
whom  he  could  safely  pay  such  amount.  It 
is  very  evident  that  there  was  a  dispute  as 
to  what  was  due,  and  to  whom  it  was  pay- 
able. Leighton  seemed  anxious  to  pay  when 
these  two  important  matters  were  settled. 
His  willingness  to  pay  was  evidently  con- 
ditioned upon  the  ascertainment  of  the 
amount  due,  and  when  he  was  made  secure 
in  paying  either  to  the  parties  represented 
by  Biggert  or  to  Braithwaite.  It  does  not 
appear  that  either  of  these  things  was  oyer 
done,  or  that  Leighton 's  letter  and  terms 
therein  stated  were  ever  accepted  or  acted 
upon  in  any  manner  by  plaintiff  or  any  other 
party  connected  with  this  matter.  These 
conditions  should  have  been  shown  to  haye 
been  performed  by  plaintiff  before  he  seeks 
the  benefit  of  the  alleged  new  promise  to  pay. 
BeU  y.  Morrison,  26  U.  8.  1  Pet.  851,  7  L. 
ed.  175.  This  is  not  shown  to  have  been 
done.  But  plaintiff  seems  to  have  disre* 
garded  the  terms,  conditions,  and  overtures 
of  settlement  contained  in  this  alleged  new 
promise,  and  now,  after  the  death  >of  Leigh- 
ton,  seeks  to  avail  himself  of  the  benefits 
thereof,  as  if  such  conditions  were  imma- 
terial. We  think  no  other  conclusion  can 
be  fairly  reached  from  a  proper  construction 
of  all  these  letters  and  alleged  new  promises 
to  pay.  In  none  of  these  letters  is  there  an 
unconditional,  definite,  certain,  and  unqual- 
ified acknowledgment  of  this  demand,  or  any 
certain  demand  and  promise  to  pay  the  same. 
We  are  therefore  of  the  opinion  that  these 
written  instruments  or  letters  of  Leighton 
are  insufficient  to  remove  the  bar  of  the  stat- 
ute of  limitations.  So  holding,  we  see  no 
error  in  the  action  of  the  court  in  holding 
the  complaint  bad  on  demurrer,  or  that  any 
substantial  right  of  appellant  was  prej- 
udiced by  striking  said  parairraph  22  from 
the  complaint,  as,  in  our  view,  the  com- 
plaint did  not,  in  any  event,  state  facts  suffi- 
cient to  authorise  a  recovery,  for  the  reason 
that  the  demand  sued  on  is  barred  by  the 
statute  of  this  state. 

We  are  of  the  opinion  that  the  judgmeni 
ihould  be  affirmed,  and  it  is  so  ordered. 

Harwood  and  De  Witt»  J  J. ,  ooncur. 
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*  An  action  is  maintainable  by  a  wllb  for 

Boch  damages  as  she  has  sustaiDed  from  desertion 
I  by  her  husband,  against  any  person  or  persons 
who  have  brought  about  such  abandonment. 

(January  8*  18B6J 

ERROR  to  the  District  Court  for  Nemaha 
County,  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  re- 
cover damages  because  of  defendants*  induc- 
ing plaintiff's  husband  to  abandon  and  refuse 
to  support  her.    Affirmed, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mtsars,  E.  W.  Thomas  and  G.  W.  Cor- 
nell, for  plaintiffs  in  error : 

The  allegations  are  nothing  more  than  con- 
clusions  of  the  pleader,  and  state  no  facts 
upon  which  issue  can  be  taken.  There  is  no 
charge  that  defendants  did  or  said  anything 
to  induce  their  son  to  abandon  plaintiff,  or 
thut  they  did  anything  to  alienate  the  affec- 
tions of  plaintiff's  husband.  Facts  and  not 
conclusions,  should  be  alleged. 

MeJirhojf  V.  Mehrhog,  26  Fed.  Rep.  18; 
LyncJi  V.  Knight,  9  H.  L.  Cas.  677 ;  WesUake 
V.  WesUake,  84  Ohio  St.  621,  82  Am.  Rep. 
397. 

A  good  deal  of  doubt  has  been  expressed 
by  the  courts  whether  a  wife  can  maintain 
an  action  in  her  own  name  for  the  alienation 
of  the  affections  of  her  husband. 

Warren  v.  Warren,  14  L.  R.  A.  545,  89 
Mich.  128 ;  Dvffies  v.  Duffies,  8  L.  R.  A.  420, 
76  Wis.  874;  1  Bishop,  Mar.  Div.  &  Sep. 
g  1858. 

If,  however,  the  action  can  be  maintained 
at  all,  in  analogy  to  the  action  which  it  is 
admitted  may  be  brought  by  a  husband  un- 
der similar  circumstances,  it  must  be  held 
that  the  gist  of  the  action  is  the  loss  of  the 
comfort  and  society  of  tiie  husband  occasioned 
by  the  wrongful  acts  of  the  defciuliints. 

Weedon  v.  Timbrell,  6  T.  R.  867 ;  Gross  v. 
Grant,  62  N.  H.  676 ;  Bigaoueite  v.  Paulet, 
184  Mass.  128,  46  Am.  Rep.  807 ;  Maxwell. 
PI.  A  Pr.  241 ;  2  Chitty,  PL  814. 

The  enticement  of  the  husband  must  have 
been  malicious.  There  is  no  allegation  of 
that  kind  in  the  petition  in  the  case  at  bar, 
nor  does  the  proof  show  anything  of  the 
kind. 

1  Bishop,  Mar.  Div.  &  Sep.  §  1869 ;  West- 
lake  V.   Westlake,  supra. 

The  parents  may  in  good  faith  advise  their 
son  as  to  his  domestic  affairs  and  even  as  to 
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living  with  his  wife,  without  being  liable 
to  an  action  by  the  wife  for  alienation  of  her 
husband's  affections. 

ILfling  v.  Haling,  82  111.  App.  619.  See 
also  Wcddron  y.  W<Udr<m,  46  Fed.  Rep.  815 ; 
1  Bishop,  Mar.  Div.  &  Sep.  §  1359;  BasseU 
V.  Bassett,  SiSO  111.  App.  643. 

The  acts  of  the  defendants  that  caused  the 
alleged  injury  must  have  been  malicious. 

Westlake  v.  Westlake,  supra;  Lumiey  t» 
Qye,  8  El.  &  Bl.  216,  Bigelow,  Lead.  Cas. 
Torts,  806. 

Messrs,  Stull  ft  Edwards  for  defendant 
in  error. 

Ryan*  0,,  filed  the  following  opinion: 
The  defendant  in  error  recovered  a  judg- 
ment aerainst  plaintiffs  in  error  in  the  district 
court  ot  Nemaha  county.  The  cause  of  ac- 
tion, as  stated,  was  that  plaintiffs  in  error 
had  induced  their  son,  her  husband,  pift*- 
manently  to  abandon  the  defendant  in  error, 
and  to  refuse  to  provide  for  her  support  In 
connection  with  the  history  of  desertion 
brought  about  as  aforesaid,  there  were  allega- 
tions that  plaintiffs  in  error  had  manifested 
the  most  determined  and  persistent  disap- 
proval of  becoming  grandparents,  and  that  to 
prevent  this  consummation  they  had  induced 
their  son  to  attempt  to  procure  an  abortion, 
which  had  failed ;  whereupon  defendant  in 
error  was  driven  from  the  house  of  plaintiffs 
in  error,  wherein,  with  her  husband,  she  had 
previously  been  living,  and  the  separation 
and  abandonment  complained  of  immediately 
followed.  The  evidence  was  very  conflicting^, 
but  there  was  sufficient  to  sustain  the  aver- 
ments of  the  petition.  There  was  presented 
in  the  motion  for  a  new  trial  a  claim  that, 
because  of  surprise,  plaintiffs  in  error  should 
have  been  granted  a  new  trial.  In  support  of 
this  claim  tliere  seems  to  have  been  used  cer- 
tain affidavits,  but,  as  there  was  no  identifica- 
tion or  preservation  of  them  by  bill  of  excep- 
tions, thej^  cannot  be  considered.  No  other 
error  arising  during  the  trial  was  presented 
or  argued.  The  giving,  and  refusal  to  give, 
instructions  affora  no  ground  of  complaint, 
for  exception  was  taken  only  to  a  refusal  to 
give  one  instruction  requested,  and  the  sub- 
stantial part  of  that  instruction  was  embod- 
ied in  others  given  by  the  court  on  its  own 
motion.  It  is  contended,  however,  that  tliia 
action  was  not  maintainable  by  the  defendant 
in  error,  and  that,  in  any  event,  a  recovery 
could  only  be  had  for  the  loss  of  services  of 
the  husband.  In  respect  to  the  proposition 
last  mentioned,  it  perhaps  would  be  a  suffi- 
cient answer  to  point  out  that,  at  common 
law,  the  services  and  chattels  of  the  husband 
did  not  belong  to  the  wife,  as  did  those  of  the 
latter  to  the  former,  for  w'hich  reason  the 
general  rule  contended  for  is  not  derivable 
from  a  mere  analogy,  as  urged  in  argument. 


NOTB.— The  ri^ht  of  action  by  a  wife  forentlo- 
lofr  away  her  husband  or  ahenatingr  hto  affeotlona 
is  steadily  finding  support.  The  above  decision 
strengthens  the  weiflrbt  of  authority  airainst  the 
few  contrary  decisions.  See,  to  same  effect.  Clow 
V.  Chapman  (Mo.)  S6  L.  R.  A.  412;  Warren  v.  Warren 
(Mich.)  14  L.  EL  A.  545;  Bennett  v.  Bennett  (N.  Y.) 
27  L.  R.  A. 


6  L.  R.  A.  558,  and  note:  Haynee  v.  NowUo  (Ind.)  14 
L.  R.  A.  787:  Fooc  v.  Card  (Conn.)  6  L.  R.  A.  829. 
On  the  other  side,  see  Doe  v.  Roe  (Me.)  8  L.  R.  A. 
888;  Dumes  v.  Duffies  (Wis. )  8  L.  R.  A.  430.  With  the 
majority  Is  also  the  Iowa  case  of  Price  v.  Price,— I* 
R*  A.—,  in  whioh  a  rehearing  is  pending. 


hM'e  also  27  1^.  R. 
L.  K.  A.  114:   17 


A.  (»H.-):  32  L.  R. 
L.  R.  A.  310. 


A.  023;  3S  L.  R.  A.  242;  40  L.  R.  A,  549;  43 
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The  right  of  the  wife  to  bring  this  action  in 
her  own  name  is  conferred  by  section  8,  chap- 
ter 58,  Ck>mp.  Stat,  which  provides  that  '^a 
woman  may  while  married  sue  and  be  sued, 
In  the  same  manner  as  if  she  were  unmarried.  ** 
In  Bennett  v.  Bennett,  116  K.  Y.  584,  6  L. 
B.  A.  558,  there  is  a  satisfactory  discussion 
of  the  rights  of  a  married  woman  to  recover 
for  damages  to  herself  under  the  rules  of  the 
common  law,  and  as  the  same  are  affected  by 
the  proTision  of  our  statute  above  quoted ; 
and  it  is  shown  that  at  the  common  law  the 
right  to  the  recovery  of  damages  existed,  but 
oould  only  be  had  by  the  husband  and  wife 
jointly,  on  the  theory  that  during  coverture 
the  independent  claims  of  the  wife  to  rights 
of  action  and  chattels  were  suspended.  By 
the  statutory  provision  that  a  woman  may, 
-while  married,  sue  as  if  she  were  single,  this 
condition  of  suspension  was  terminated,  and 
the  wife  could  then  sue,  just  as  at  common 
law  she  could  sue  in  her  own  name  when  the 
suspension  of  her  right  in  that  respect  had 
been  ended  by  the  death  of  her  husband.  See 
also  in  support  of  the  right  of  a  married 
woman  to  mantain  an  action  of  the  nature  of 
that  at  bar,  the  case  of  Warren  v.  Warren, 
89  Mich.  128,  14  L.  R.  A.  546. 

The  judgment  of  the  District  (hurt  u  qf- 
finned. 


Ames  C.  PENNOCK,  Appi., 

V. 

COUNTY  OF  DOUGLAS  et  aL 
09Neb.288L) 

«In  the  abflwace  of  aji  ezprem  statutory 
iiimBilate»  a  city  of  tbe  metropolltaa  cJan  can- 
not be  compelled,  either  at  Jaw  or  la  equity,  to 
refund  money  received  by  It  from  a  puxobaBer  of 
real  estate  at  a  sale  made  thereof  by  the  county 
treasurer  for  tbe  purpoae  ot  collecting  a  special 
aMcnoment  or  tax  levied  affaioet  such  real  estate 
by  said  dty.  and  for  whlcb  special  aBsessment  or 
tajc  said  real  estate  was  not  liable.  Tbe  rule 
caveat  emptor  applies  with  full  force  to  such  a 
purchaser. 

(S^bruary  7,  IBM.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
District  Court    for  Douglas  County  in 
favor  of  defendants  in  a  proceeding  brought 
to  compel  defendants  to  refund  certain  money 
which  plaintiff  had  paid  to  them  for  an  il* 
le^l  tax  title.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  H.  W.  Pennockp  for  appellant: 
A  municipal  corporation  must  deal  equi- 
tably and  fairly,  the  same  as  a  private  in- 
dividual. 

^Headnote  by  Raoait,  0. 

Nora.— The  question  of  rl^ht  to  protection  as  a 
bona  fide  purchase  at  a  Judicial  sale  Is  treated  In  an 
extensive  noU  to  Riley  v.  Mariinelll  (OaL)  211m  EL 

Am  3B. 

As  to  the  riffhtB  of  a  purchaser  on  a  sale  for  an  as- 
•eesment  or  special  tax  for  a  public  improvement, 
see  also  the  North  Dakota  case  of  Rudge  v.  Grand 
Fbrks.  10  L.  R.  A.  165. 

As  to  purchaser  of  tax  titles,  see  also  Wilson  v. 
Rutler  County  (Keb.)  4  L.  R.  A.  689,  and  note. 
27L.  R.  A. 


WOson  V.  Butler  County,  4  L.  R.  A.  589, 
86  Neb.  676. 

The  case  is  entirely  different  from  that  of 
a  tax-payer  who  voluntarily  pays  a  question- 
able tax  without  objection. 

Ibid, 

The  doctrine  of  eateat  emptor  will  never 
be  extended  so  as  to  permit  the  party  in 
whose  aid  it  is  invoked  to  take  advantage  of 
his  own  illegal  acts,  nor  will  it  be  applied 
against  the  purchaser  who  pays  a  valuable 
consideration  for  that  which  is  represented 
to  have  an  existence  and  to  be  valuable,  but 
which  turns  out  to  have  no  existence  in  fact. 

Olapp  V.  Pinegrove  Tiep.  12  L.  R.  A.  618, 
188  Pa.  42 ;  Wileon  v.  Butler  County,  eupra. 

A  municipal  corporation  is  liable  upon 
implied  as  well  as  express  contracts,  and 
such  contracts  may  be  raised  by  implication 
of  law  or  upon  application  of  general  prin- 
ciples of  equity. 

Dill.  Mun.  Corp.  (1881)  gg  192,  460,  750, 
and  cases  there  cited ;  Bank  of  Columbia  v. 
Paiieretm,  11  U.  8.  7  Cranch,  306,  3  L.  ed. 
858;  Clark  v.  Saline  County  Comre,  9  Neb. 
516 ;  Piemental  v.  San  Francieco,  21  Cal.  862 ; 
Paul  V.  Kenos?ia,  22  Wis.  266,  94  Am.  Dec. 
598;  Frankfort  Bridge  Co.  v.  Frankfort,  18 
B.  Mon.  41. 

The  city  of  Omaha  sold  to  the  plaintiff 
certain  real  estate  upon  which  it  represented 
that  it  had  a  lien  or  claim.  If  the  city  had 
been  possessed  of  any  lien  or  claim  upon  the 
lots  in  question,  the  appellant  would  have 
taken  that  interest. 

Merriam  v.  Hemple,  17  Neb.  845 ;  Heed  v. 
Merriam,  16  Neb.  825;  Pettit  v.  Black,  8 
Neb.  52. 

But  having  no  interest  or  lien  the  appel- 
lant took  nothing,  and  the  sale  was  without 
consideration  on  the  part  of  the  city.  Is 
there  any  legal  or  eauitable  reason  why  the 
city  of  Omaha  should  not  be  liable  for  its 
illegal  sale. 

There  is  a  line  of  decisions,  represented  by 
Taylor  v.  People,  66111.  822,  which  lays  down 
the  rule  of  caveat  emptor  as  binding  and  in 
full  force,  yet  which  draws  a  distinction  be- 
tween void  sales  where  nothing  is  taken  by 
the  purchaser  and  those  cases  where  the  pur- 
chaser obtains  that  for  which  he  bid,  be  it 
never  so  small  or  worthless. 

The  better  authority  allows  recovery  in 
cases  similar  to  the  one  here  presented. 

Norton  v.  Rock  County  Supre.  18  Wis.  612 ; 
Van  Cott  V.  Milwaukee  County  Supre,  18  Wis. 
247 ;  Chapman  v.  Brooklyn,  40  N.  Y .  872 ; 
PhiUipe  V.  Hudson,  81  N.  J.  L.  158 ;  Paul  v. 
Kenosha,  22  Wis.  266,  94  Am.  Dec.  598; 
Corhin  v.  Davenport,  9  Iowa,  240;  Chapman 
V.  Douglas  County  Comrs.  107  U.  8.  848,  27 
L.  ed.  878;  Louisiana  v.  Wood,  102  U.  8. 
294,  26  L.  ed.  158 ;  Bredin  v.  Cranberry  Twp, 
87- Pa.  441;  Cause  Y.  OarksvUU,  5  Dill.  181. 

If  defendant's  contention  is  true  wherever 
a  municipal  corporation  acts  through  its  pub- 
lic officers  and  public  records  (and  it  never 
can  act  any  other  way),  whoever  deals  with 
it  as  a  corporation  must  do  so  with  his  eyes 
open.  If  he  has  paid  his  money  into  a  city 
treasury  as  an  investor,  either  in  the  pur- 
chase of  its  bonds,  its  real  estate,  its  per« 
sonal  property,  its  taxes  and  special  assess- 
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meats,  or  in  huj  other  manner,  he  is  held 
not  to  be  an  innocent  purchaser,  because  all 
the  acts  of  the  muuicipality  are  public.  If 
he  takes  nothing  by  his  purchase  and  loses 
his  money  he  cannot  complain. 

If  such  were  the  rule  of  law,  municipal 
corporations  could  and  would  become  the 
greatest  swindling  institi^tioos  in  the  land. 
A  capitalist  who  has  invested  $10,000  in  city 
bonds  which  are  void  for  want  of  jiiris^lic- 
tion  to  issue  (which  of  course  would  be  dis- 
closed by  the  records)  would  simply  lose 
his  money  unless  he  could  show  that  some 
fraud  bad  been  practiced  upon  him  or  that 
there  was  a  mistake  of  fact  in  the  transaction. 
But  the  courts  have  not  allowed  such  an  im- 
practical theory  to  work  injustice  to  practi- 
cal business  men. 

Paul  ▼.  Kenmiha^  and  Lauiiiana  ▼.  Wood, 
mipra;  Lexington  v.  Butler,  81  U.  8.  14  Wall. 
882,  20  L.  ed.  809;  Mar$h  v.  FttUon  County 
Supre.  T7  U.  8.  10  Wall.  676,  19  L.  ed.  1040 ; 
Miltenberffer  v.  Cooke,  85  U.  8.  18  Wall.  421, 
21  L.  ed.  864;  Oauae  t.  Clarkwille,  eupra; 
Oneida  Bank  y.  Ontario  Bank.  21  N.  T.  490 ; 
Shirk  ▼.  PtUaeki  Oounty,  4  Dill.  208. 

Real  estate  transfers : 

Clark  v.  Saline  County  Comre,  9  Neb.  516 ; 
Piemental  y.  San  Francisco,  21  Gal.  851, 
*city  slip"  cases ;  Chapman  y.  Douglas  County 
Comrs.,  supra, 

8ale8  of  real  estate  for  taxes : 

Ctopp  y.  Pinegrove  Tufp,  12  L.  R.  A.  618, 
188  Pa.  42;  Phillips  y.  Hudson,  Taylor  y. 
People,  Norton  y.  Rock  County  Suprs.  and 
Van  Cott  y.  Milwaukee  County  Suprs. ,  supra; 
Hutchinson  y.  Sheboygan  County  Suprs.  26 
Wis.  402 ;  Barden  y.  Columbia  County  Suprs. 
88  Wis.  446,  14  Am.  Rep.  762;  Chapman  v. 
Brooklyn,  and  Corbin  v.  Davenport,  supra. 

In  Budge  y.  Grand  Forks,  10  L.  R.  A.  166, 
1  K.  Dak.  809,  the  property  was  subject  to 
leyy  for  the  improvement,  there  being  ju- 
risaiction  in  the  city  to  lay  the  tax  and  it 
was  only  through  irregularity  in  the  proceed- 
inir  that  the  tax  title  was  defeated. 

In  the  case  at  bar,  the  real  estate  levied 
upon  was  not  subject  to  the  assessment. 
Bvery  act  which  the  city  did  take  or  could 
liave  taken  in  the  premises  was  absolutely 
null  and  void. 

The  exact  distinction  which  we  claim  was 
made  in  Phillips  y.  Hudson,  supra,  and  State 
T.  Piscatateay  Twp.  48  N.  J.  L.  868. 

In  Wisconsin  a  broader  rule  has  been 
adopted,  declaring  that  under  the  common 
law,  where  the  title  of  a  purchaser  at  a  tax 
sale  fails,  he  shall  have  a  return  of  his  money 
either  from  the  party  who  justly  owes  the 
tax  or  from  the  municipality  which  illegally 
levied  the  same. 

Norton  v.  Bock  County  Suprs.  18  Wis.  612 ; 
Barden  v.  Columbia  County  Suprs.  ^  Wis.  451. 

If  the  judgment  or  execution  Is  void  fpr 
want  of  jurisdiction  over  the  person  or  prop 
erty,  the  purchaser  at  such  a  void  sale  is  al- 
ways protected  either  by  a  reformation  of 
proceedings  or  by  return  of  his  money  in 
the  hands  of  the  officer. 

Freeman,  Void  Judicial  Sales  (1890)  §  49. 
«nd  cases  cited. 

The  doctrine  of  voluntary  payment  is  not 
Applicable  to  a  purchaser  at  tax  sale. 

87  L.  R.  A. 


Bri^ane  y.  Daeres,  6  Taunt.  147. 

The  rule  ca/oeal  emptor  does  not  apply  to 
the  case  at  bar  for  the  reasons :  First,  that 
the  contract  of  sale  was  executory ;  second, 
that  the  subject-matter  of  the  sale  neyer  in 
fact  existed. 

On  petition  for  rehearing. 

Can  any  good  reason  be  assigned  why  a 
supplemental  levy  should  not  be  made  upon 
the  abutting  property  justly  liable  for  this 
improvement?  Can  any  good  reason  be  as- 
signed why  appellant  should  not  in  this 
manner  recover  nis  money  through  the  city 
of  Omaha? 

It  is  certain  that  the  equitable  rule  of 
subrogation  would  be  invoked  as  between 
individuals  in  like  circumstance.  Under 
the  great  weight  of  modem  decisions  munici- 
palities are  as  much  bound  to  act  justly  as 
individuals. 

Dill.  Mun.  Corp.  8d  ed.  460,  461,  988. 

This  court  has  held  that  where  the  title 
has  failed  under  a  t«x  deed,  even  where  the 
sale  had  been  declared  void,  the  purchaser 
would  be  subrogated  to  the  rights  of  the 
county  to  enforce  its  lien  for  taxes. 

Pettit  V.  Black,  8  Neb.  62 ;  Merriam  ▼. 
Hemple,  17  Neb.  845 ;  Beed  v.  Merriam,  16 
Neb.  825. 

The  mistase  or  error  which  made  appel- 
lant's sale  void  was  made  by  the  council 
acting  judicially.  Like  other  judicial  bod- 
ies the  council  had  the  power  to  correct  ita 
proceedings,  even  where  it  had  previously 
acted  without  jurisdiction.  This  it  refused 
to  do.  The  district  court  has  finally  deter- 
mined that  the  council  was  in  error.  Th« 
council  has  the  power,  and  now  should  cor- 
rect its  former  acts  and  proceedings  so  that 
a  purchaser  at  its  sale  shall  be  protected. 

Freeman,  Void  Judicial  Sales  (1890)  gft 
49,  52,  68. 

Appellant  has  only  an  agreement  for  a 
deea,  not  a  fully  executed  conveyance  of  the 
title,  nor  of  any  estate  in  the  land. 

In  P?tiUips  V.  Hudson.  31  N.  J.  L.  148. 
recovery  was  allowed  upon  this  ground. 

Lynde  v.  Melrose,  10  Allen.  49 ;  Bretoort  y. 
Brooklyn,  89  N.  Y.  128 :  People  v.  Auditor 
Oener^,  80  Mich.  12 ;  Hamilton  v.  Valiant, 
80  Md.  189 ;  Jenks  v.  WHght,  61  Pa.  410 ; 
Packard  v.  New  Limerick,  84  Me.  266;  Mc- 
Cormiek  y.  Edwards,  69  Tex.  106 ;  Sapp  y. 
Brown  County  Comrs.  20  Ean.  248. 

There  are  cases  even,  of  fully  executed  con- 
veyances, in  which  the  rule  eateat  emptor 
will  not  be  applied. 

Clark  v.  Saline  County  Oomrs.  9  Neb.  561 ; 
Piemental  v.  San  Frandseo,  21  Cal.  862; 
Chapman  v.  Douglas  County  Oomrs.  107  U. 
8.  848,  27  L.  ed.  878. 

Messrs,  W.  J.  Connell  and  A.  <l.  Pop- 
pleton,  for  appellees : 

For  an  able  decision  completely  reviewing 
the  cases  cited  in  appellant's  brief  and  dem- 
onstrating the  correctness  of  the  decree 
rendered  in  this  cause  in  favor  of  appellee, 
see  Bridge  v.  Grand  Forks,  10  L.  R.  A.  165, 
1  N.  Dak.  809. 

Rai^aA,  0.,  filed  the  following  opinion: 
Ames  C.  Pennock  brought  this  suit  to  the 
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district  ooart  of  Douj^las  oounty  against  the 
citj  of  Omaha,  the  oouoty  of  Douglas,  and 
one  John  Rush,  the  treasurer  of  Douglas 
eountj.  The  county  interposed  a  demurrer 
to  Pennock*s  petition  on  the  ground,  gen- 
erally, that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and,  spe- 
cially, that  it  appeared  from  Pennock's  peti- 
tion that  the  claim  sued  for  therein  had  been 
by  him  presented  to  the  board  of  supervisors 
of  Douglas  county,  and  by  them  rejected, 
and  that  he  had  not  prosecuted  an  appeal 
from  the  order  of  said  supervisors  rejecting 
said  claim.  The  city  of  Omaha  also  de- 
murred to  Pennock's  petition  on  the  ground 
that  the  same  did  not  state  a  cause  of  action. 
There  was  no  appearance  by,  or  service  upon. 
Rush.  The  district  court  sustained  the  de- 
murrers, and  dismissed  Pennock's  case,  and 
he  comes  here  on  appeal. 

His  counsel  thus  stated  the  facts  in  this 
case :  **  The  petition  alleges,  for  first  cause 
of  action,  that  in  the  year  1888  the  city  coun- 
cil of  the  city  of  Omaha  created,  by  ordin- 
4ince,  paving  district  No.  6,  comprising  a 
portion  of  St.  Mary's  avenue,  in  said  city. 
That  in  the  year  1S84  said  city  council  pas- 
sed an  ordinance  providing  for  the  curbing 
and  guttering  of  said  street  in  said  paving 
district,  and  levied  a  tax  upon  the  abutting 
property  to  pay  for  the  same.  That  in  the 
same  year  said  city  council  passed  an  ordin- 
ance providing  for  the  paving  of  said  avenue 
in  said  paving  district,  and  levying  a  pav- 
ing tax  upon  the  abutting  property  to  pay 
for  the  same.  That  lot  eight  (8) ,  in  block 
two  (2),  in  Eountze  &  Ruth's  addition  to 
the  city  of  Omaha  was  levied  upon  for  said 
purpose,  and  the  city  treasurer  was  directed 
to  collect  said  special  assessments  as  other 
taxes.  That  in  September,  1885,  said  city 
treasurer  certified  to  the  county  treasurer  of 
Douglas  count]^  the  amount  of  said  special 
assessments  which  were  then  due  and  delin- 
quent upon  said  lot,  and  said  county  treas- 
urer, after  advertisins;  the  same  in  the  manner 
provided  by  law,  sold  said  lot  to  the  plain- 
tiff at  private  tax  sale  on  the  28th  day  of 
December,  1885.  That  the  plaintiff  received 
of  said  treasurer  a  certificate  of  tax  sale  in 
the  usual  form.  That  the  plaintiff  paid  to 
the  county  treasurer  the  full  amount  of  said 
special  assessments  and  interest,  amounting 
to  $45.98.  Some  time  after  said  tax  sale  to 
the  plaintiff,  the  owner  of  said  lot,  with 
other  adjacent  property  holders,  applied  to 
%he  city  council,  by  written  petition,  for  re- 
lief against  said  special  assessments,  on  the 
irrounB  that  the  same  were  illegal  and  void. 
That  said  council  refused  to  grant  the  relief 
asked.  That  on  the day  of  Septem- 
ber, 1887,  and  more  than  three  months  be- 
fore the  time  of  redemption  had  expired, 
the  plaintiff  served  the  notice  required  by 
section  123  of  the  revenue  law,  for  the  tak- 
ing out  of  a  tax  deed.  That  after  serving 
the  said  notice,  and  before  two  years  from 
tax  sale  had  expired,  the  owner  of  said  lot 
applied  to  the  district  court  of  Douglas 
•oounty  for  a  perpetual  injunction  restrain- 
ing tlie  collection  of  said  special  assessments, 
and  any  further  proceedings  under  said  sale ; 
also,  praying  that  said  assessments  be  ad- 
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judged  illegal  and  void,  and  no  Hen  upon 
said  lot.  On  the  20th  day  of  December, 
1888,  final  decree  was  rendered  in  said  cause, 
granting  the  request  of  said  plaintiff,  and 
perpetuallv  enjoining  plaintiff  herein  from 
enforcing  his  tax  sale  against  said  property, 
and  declaring  that  said"  special  assessments 
were  illegal  and  void  and  no  lien  upon  said 
lot.  That  no  appeal  has  erer  been  taken  from 
said  decree,  ana  the  same  is  in  full  fores 
and  effect,  and  that  plaintiff's  consideration 
at  said  tax  sale  has  wholly^  failed.  That 
afterwards  the  plaintiff  applied  to  the  county 
commissioners  of  Douglas  county  for  repay- 
ment of  the  money  expended  at  said  sale, 
which  was  by  said  commissioners  refused. 
That  afterwards  the  plaintiff  applied  to  the 
city  council  of  the  city  of  Omaha  likewise 
for  reimbursement  of  the  money  so  expended 
at  said  tax  sale,  which  was  by  said  city 
council  refused.  That  plalntin  had  used 
due  care  and  diligence  in  the  purchase  of 
said  lot  for  taxes,  and  had  no  means  of  know- 
ing, or  reasons  for  suspecting,  that  said  lot 
was  not  legally  and  properly  assessed  for  said 
improvements,  and  that,  through  the  repre- 
sentations of  the  city  and  its  officers,  he  had 
been  induced  to  purchase  at  said  tax  sale. 
Tliat,  by  reason  of  the  illegal  acts  of  the  city 
in  the  premises,  the  consideration  of  said 
sale  had  entirely  failed.  That  the  city  coun- 
cil has  authority,  under  a  special  clause  of 
the  statute,  to  make  a  supplemental  assess- 
ment and  levy  upon  the  property  abutting 
on  St.  Mary's  avenue,  to  correct  any  error, 
omission,  or  mistake  in  the  first  assessment 
or  levy,  and  that  said  city  may  thus  fully 
reimburse  itself  in  the  premises.  Second, 
third,  and  fourth  causes  of  action  contain 
similar  allegations  with  reference  to  adjacent 
lots  bought"  by  the  plaintiff  for  the  same 
special  assessments,  at  the  same  time,  and 
under  the  same  conditions.  Prayer:  (1) 
That  the  county  of  Douglas  be  required  to 
refund  to  the  plaintiff  the  amount  so  paid 
at  said  void  tax  sale,  with  interest ;  (2)  that 
in  case  said  county  be  held  not  liable,  that 
John  Rush,  the  then  oounty  treasurer  of  said 
county,  who  made  said  illegal  sales,  be  re- 
quired to  pay  said  amount,  with  interest; 
(8)  that  in  case  neither  the  county  of  Doug- 
las nor  John  Rush  be  held  liable,  that  the 
city  of  Omaha  be  adjudged  to  be  liable  to 
the  plaintiff  as  for  money  had  and  received 
from  the  plaintiff ;  that  in  that  case  the  city 
be  adjudged  to  pay  to  the  plaintiff  the 
amount  so  paid  by  the  plaintiff,  with  inter- 
est at  the  rate  of  seven  per  cent  per  annum, 
and  for  such  other  relief  as  may  be  in  ac- 
cordance with  equity  and  justice." 

If  appellant's  claim  is  one  for  which 
Douglas  county  was  liable,  then,  to  entitle 
him  to  recover  against  the  county,  he  should 
have  filed  such  claim  with  its  county  clerk, 
had  it  passed  upon  by  the  county  board  of 
supervisors  or  commissioners,  and  appealed 
from  their  decision,  if  the  same  was  unsatis- 
factoiy,  to  the  district  court.  In  no  other 
manner  could  the  district  court  acquire  juris- 
diction of  a  suit  against  the  county,  founded 
on  such  a  claim  as  the  one  sued  on  here  by 
the  appellant.  Comp.  Stat.  1893,  chap.  18, 
§  87 ;  ^awn  y.  Otoe  Oounty  Oomn,  6  Neb. 
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Ill ;  State  y.  Buffalo  County  Comrg,  Id.  454 ; 
Dixon  County  Comrs.  ▼.  Barnet,  13  Neb.  294 ; 
JRic/iardion  County  ▼.  Bull,  24  Neb.  686. 

Appellant  alleged  that  he  duly  filed  his 
claim  against  Douglas  county,  and  that  it 
'was  rejected  by  the  supervisors  or  county 
commissioners  thereof ;  but  it  does  not  ap- 

gear  from  the  record  before  us  that  appellant 
as  ever  appealed  from  the  order  rejecting 
his  claim,  much  less  that  the  present  suit  is 
a  prosecution  of  such  an  appeal.  The  judg- 
ment of  the  district  court,  then,  dismissing 
appellant's  suit  against  Douglas  county, 
was  right  It  may  be  that  Douglas  county 
would  haye  been  liable  for  appellant's  claim 
had  he  pursued  the  remedies  proyided  by  the 
statute.  Comp.  Stat.  1898,  chap.  77,  g  181 ; 
Bichardmm  County  y.  Hull,  iupra;  Boberts  y. 
Adami  County,  18  Neb.  471 ;  WUwn  y.  But- 
ler County,  26  Neb.  676,  4  L.  R.  A.  589. 
But  that  question  is  not  before  us,  and  we 
express  no  opinion  on  the  point. 

The  question  presented  by  this  appeal  is 
this :  In  the  absence  of  an  express  statutory 
mandate,  can  a  city  of  the  metropolitan  class 
be  compelled  to  refund  money  received  by 
it  from  a  purchaser  of  real  estate  at  a  sale 
made  thereof  by  the  county  treasurer  for  the 
purpose  of  collecting  a  special  assessment  or 
tax  levied  against  such  real  estate  by  said 
city,  and  for  which  special  assessment  or  tax 
said  real  estate  was  not  liable?  The  learned 
counsel  for  appellant  contends  that  the  rule 
caveat  emptor  does  not  apply  to  such  a  pur- 
chaser, and  in  support  of  this  contention, 
and  that  the  question  stated  above  should 
be  answered  in  the  affirmative,  has  furnished 
us  an  able  and  exhaustive  brief  and  argu- 
ment, in  which  he  has  cited  many  authori- 
ties. We  have  carefully  examined  all  the 
cases  cited  by  him,  and  it  is  not  to  be  de- 
nied that  the  contention  of  counsel  is  sup- 
ported by  the  decisions  of  the  courts  whose 
opinions  are  entitled  to  much  weight.  The 
rule  contended  for  by  appellant  seems  to  be 
the  doctrine  of  the  supreme  court  of  Iowa. 
In  Corbin  v.  Davenport,  9  Iowa,  289,  it  is 
said:  ^A  purchaser  at  an  invalid  sale  of 
property  b^  a  city  for  taxes  may  recover 
from  the  city  the  amount  of  the  purchase 
money  and  interest.  **  It  does  not  appear  from 
the  opinion  that  it  was  predicated  upon  a 
statute  making  cities  liable  in  such  cases. 
Such,  also,  seems  to  be  the  rule  in  Wiscon- 
sin. In  Norton  v.  Bock  County  Supra,,  18 
Wis.  612,  it  is  said :  ''Where  a  tax  sale  is 
void,  the  county  is  liable  to  the  holder  of 
certificates  issued  on  such  sale  for  the  amount 
paid,  with  interest.  The  statute  makes  it 
the  duty  of  the  treasurer  to  refund  the  money 
in  such  cases,  on  demand,  to  the  purchaser 
or  his  assigns ;  but  the  liability  of  the  county 
does  not  depend  upon  this  statute,  and  what- 
ever remedy  it  gives  is  cumulative  to  the 
right  of  action  for  money  had  and  received." 
This  case  was  cited  with  approval  in  Van 
Cott  V.  Milwaukee  County  Supre., IS  Wis.  247. 
In  Chapmofh  v.  Brooklyn,  40  N.  T.  872,  the 
cit^  of  Brooklyn  caused  an  assessment  to  be 
levied  upon  certain  lots  to  pay  the  expense  of 
grading  and  pavine  a  certain  avenue.  The 
admitted  benefits  oi  this  improvement  to  the 
two  lots  were  assessed  against  parties  who 
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were  not  the  owners  of  them.  By  the  law  in 
force  in  sudi  cases.  Judgment  for  the  amount 
of  the  assessment  was  rendered  against  the 
persons  so  assessed ;  executions  issued  on  such 
judgment,  and  returned  unsatisfied.  The  lots 
were  then  put  up  for  sale  by  the  street  com- 
missioner, and  sold  to  a  purchaser,  who  paid 
over  the  amount  of  the  bid,  and  received  the 
certificate  of  sale.  The  money  was  trans- 
mitted by  the  street  commissioner  to  the 
city  treasurer.  An  action  was  then  brought 
against  the  city,  by  liie  assignee  of  this  cer- 
tificate, to  recover  back  the  money  paid,  on 
the  ground  that  the  assessment  proceedings 
were  absolutely  void  for  want  of  jurisdic- 
tion, the  assessment  not  having  been  made 
against  the  owner  of  the  lots.  The  court 
held  that  the  assessment  was  void  because 
not  made  against  the  owner  of  the  lot,  and, 
by  a  divid^  court,  that  plaintiff  could  re- 
cover the  money  paid  to  the  cit^,  on  the 
fTound  of  an  entire  failure  of  consideration, 
n  PhiUipe  v.  Hudson,  81  N.  J.  L.  148,  that 
court  said  :  **  Where  there  was  a  sale  of  real 
estate  to  pay  for  an  improvement  in  the  city 
of  Hudson,  and  a  declaration  of  sale  de- 
livered in  pursuance  of  a  void  ordinance, 
held,  that  the  purchase  money  could  be  re- 
covered back  in  an  action  of  assumpsit 
aeainst  the  city."  This  case  was  also  de- 
cFded  by  a  divided  court.  The  foregoing  are 
all  the  authorities  cited  bv  counsel  for  the 
appellant  which  can  be  said  to  be  squarely 
in  point,  and  support  his  views.  Counsel, 
however,  refers  us  to  the  following :  Petiit 
v.  Black,  8  Neb.  52 ;  Meed  v.  Merriam,  15 
Neb.  828;  and  Merriam  v.  Hemple,  17  Neb. 
845,— as  authority  for  the  doctrine  for  which 
he  argues.  These  cases,  however,  do  not  sup- 
port appellant's  contention.  In  each  of  these 
cases,  while  the  tax  deeds  which  the  pur- 
chaser obtained  at  the  tax  sale  were  wholly 
void,  the  taxes  for  which  the  property  was 
sold  were  valid  liens  on  the  property,  and, 
furthermore,  the  decisions  iir  these  cases  were 
based  on  a  statute.  Counsel  also  cites  us  to 
Wileon  v.  Butler  County  Comre.  ,26  JSeh.  676, 
4  L.  R.  A.  589,  but  this  was  a  suit  by  Wil- 
son against  the  county,  and  the  opinion  is 
predicated  on  a  statute.  Another  Nebraska 
case  cited  by  counsel  is  Clark  v.  Saline  County 
Comre,  9  Neb.  516.  In  that  case  Saline 
county  conveyed  a  tract  of  land  to  one  Hunt, 
and  paid  him  $500  in  m*  ney,  in  considera- 
tion of  which  Hunt  agreed  to  build  a  bridge 
across  the  Blue  river.  Hunt  assigned  his  con- 
tract to  Clark,  and  conveyed  him  the  land. 
Clark  built  the  bridge,  and  the  county  ac- 
cepted it.  The  title  to  the  lands  having 
failed,  Clark  sued  the  county  for  the  value 
of  the  bridge,  and  the  court  lield  that  he 
was  entitled  to  recover.  But  there  is  a  wide 
distinction  between  the  legal  status  of  a  pur- 
chaser of  property  sold  at  a  tax  sale  and  thai 
of  one  who  builds  an  improvement  for  a 
county,  and  receives  land  or  other  property 
in  payment  for  such  improvement,  the  title 
to  which  fails.  Appellant's  case  is  not  with- 
in the  principles  of  the  case  Just  cited.  Pie- 
mental  V.  San  Franeieeo,  21  Cal.  852 ;  ^[^^ 
v.  People,  66  111.  822;  Louisiana  v.  Wood, 
102  U.  S.  294,  26  L.  ed.  158 ;  and  Chapman 
v.  Douglas  County  Comrs.  107  U.  B.  848,  27 
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L.  ed.  878, — also  cited  hj  appellant's  coan> 
eel, — are  analogooB  in  principle  to  Clark  ▼. 
8alin$  County  ComrB.,  iupra,  and  need  not 
be  fuitber  noticed. 

As  opposed  to  the  rale  contended  for  by 
appellant's  counsel  an  Lynde  v.  MelroH,  10 
Allen,  49,  where  it  is  said  :  '^  If  a  tax  title 
prores  invalid,  the  purchaser  at  the  collect- 
or's sale  cannot  maintain  an  action  against 
the  town  to  recoyer  back  the  money  paid  by 
him  as  the  consideration  of  the  purchase. 
No  precedent  for  maintaining  such  a  suit  is 
known,  and  the  plaintiff's  counsel  rests  his 
argument  solely  upon  the  ground  that  de- 
fendants have  received  the  amount  of  the  tax 
without  consideration.  .  .  .  There  is  a 
plain  distinction  between  the  right  of  a  per- 
son to  recover  from  a  town  the  amount  of  a 
tax  unlawfully  assessed  upon  him,  and  the 
claim  of  a  purchaser  under  a  collector's  deed, 
whose  title  proves  defective.  .  .  .  A  pur- 
chaser is  a  mere  volunteer  in  the  payment  of 
taxes.  He  has  the  same  means  of  knowing 
when  it  is  legally  assessed  as  the  town  has. 
He  buys  the  titie  without  warrant  except 
such  covenants  as  he  takes  from  the  collector, 
and  he  must  rely  upon  them.  Beyond  these 
covenants  his  deed  is  in  the  nature  of  a  mere 
quitclaim,  for  which  he  has  paid  what  he 
thought  the  chance  was  worth.  His  specula- 
tion may  prove  very  profitable  or  wholly 
unproductive ;  but  no  one  has  taken  his  prop- 
erty without  his  consent,  or  with  any  con- 
tract, expressed  or  implied,  to  reimburse  him 
if  his  bargain  proves  a  losing  one."  Such  is 
the  rule  in  the  state  of  Indiana.  In  Church- 
man V.  Indiana^Uy  110  Ind.  209,  it  is  said  : 
^  Money  voluntarily  paid  on  a  demand  in  ttie 
nature  of  a  tax— ana  a  street  assessment  is 
such— cannot  be  recovered  back,  in  the  ab- 
sence of  an  express  statutory  provision  au- 
thorizing such  a  recovery.  The  doctrine  of 
€afieai  emptor  applied  as  fully  to  sales  for  as- 
■esaments  for  street  improvements  as  to  any 
other  analogous  class  of  sales*.  The  recital, 
in  a  deed  executed  by  a  cit^  treasurer  upon 
the  sale  of  lands  in  satisfaction  of  an  assess- 
ment for  a  street  improvement,  that,  **  it  ap- 
pearing from  the  records  of  the  common  coun- 
cil of  this  city  in  the  city  clerk's  office  that 
the  aforesaid  lands  were  legally  liable  for 
•uch  taxes,  is  not  a  representation  of  fact 
upon  which  the  grantee  had  a  right  to  rely. " 
To  the  same  effect,  see  State  v.  Casieel,  110 
Ind.  174:  Warlev  v.  Cicero,  110  Ind.  20S; 
Howard  County  Comre,  v.  Armstrong,  91  Ind. 
528;  and  Loganeport  v.  Humphrey,  84  Ind. 
497,  where  it  is  said  :  "A  purchaser  at  a  tax 
sale  aasumes  all  risks,  and  if  the  sale  proves 
invalid,  haa  no  remedy  against  the  munici- 
pality." This  also  seems  to  be  the  rule  at 
present  In  New  Jersey.  In  State  v.  Pieeata- 
toay,  48  N.  J.  L.  853,  it  is  said :  "*  A  munici- 
pality is  not  bound  to  refund  the  purchase 
money  received  on  a  tax  sale  merely  because 
there  has  been  illegality  in  the  proceedings 
which  defeats  the  title  of  the  purchaser,  as 
the  rule  of  law  applicable  to  such  a  case  is 
that  the  municipality  is  under  no  obligation 
to  refund  the  purchase  money  because  the 
title  is  void.  A  purclmser  is  a  volunteer, 
and  buys  at  his  own  risk. "  This  also  seems 
to  l)e  the  doctrine  in  California.    In  Loomie 
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V.  Lo9  Anffdee  County,  59  Cal.  456,  it  is  said : 
*'In  an  action  against  a  county  to  recover 
purchase  money  paid  by  the  plaintiff  at  a 
void  tax  sale  there  is  no  rule  of  law  author- 
izing plaintiff  to  recover. "  See  also  Uai-per 
v.  Bovoe,  53  Cal.  288.  This  also  seems  to  l>e 
the  rule  in  New  York,  notwithstanding  the 
case  of  Chapman  v.  Brooklyn,  supra.  See 
Swifl  V.  Ftnighkeepiie,  87  N.  Y.  611 ;  Phelpe 
V.  I^ew  York,  112  N.  Y.  218,  2  L.  R.  A. 
626.  Such  is  the  rule  in  Kansas.  In  SuUi- 
tan  V.  Davii,  29  Kan.  28,  it  is  said :  *'The 
rule  caveat  emptor  is.  except  as  limited  or 
qualified  by  express  provisions  of  statute, 
universally  applicable  to  all  purchasers  at 
tax  sales."  See  also  Satifte  CSninty  Comra. 
V.  Oeie,  22  Kan.  881 :  Sapp  v.  Brown  County 
Comre.  20  Kan.  248:  Wabauneee  County 
Comrs.  V.  Walker,  8  Kan.  481 ;  PhiUipe  v. 
Jdferaon  County  Comre,  5  Kan.  412.  In  San 
Franeieeo  A  N,  R.  Co.  v.  Dinwiddle,  18  Fed. 
Rep.  789,  it  is  said :  "  An  assessment  made 
in  strict  accordance  with  the  state  constitu- 
tion relating;  to  Uie  assessment  of  railway 
property,  which  violates  the  provisions  of 
the  fourteenth  amendment  to  the  Constitution 
of  the  United  States,  Is  void ;  but  the  pay- 
ment made  under  it  is  not  a  payment  under 
duress,  but  is  voluntary,  and  cannot  be  re- 
covered back."  In  Cooley  on  Taxation  (1st 
ed.  p.  828)  it  is  said :  '^A  tax  sale  is  the 
culmination  of  the  proceedings  which  are 
matters  of  record  ;  and  it  is  a  reasonable  pre- 
sumption of  law  that,  where  one  acquires 
rights  which  depend  upon  matters  of  record, 
he  first  makes  search  of  the  record  in  order 
to  ascertain  whether  anything  shown  thereby 
would  diminish  the  vuiue  of  such  rights,  or 
contain  any  contingency  to  defeat  them.  A 
tax  purchaser  clearly  cannot  be,  in  a  strict 
technical  sense,  a  'l)ona  fide  purchaser,'  as 
that  term  is  understood  in  law,  because  a 
bona  fide  purchaser  is  one  who  buys  an  ap- 
psrently  good  title  without  notice  of  any- 
thing calculated  to  impair  or  affect  it.  But 
a  tax  purchaser  is  always  deemed  to  have 
such  notice  when  the  records  show  defects. 
He  cannot  shut  his  eyes  to  what  has  been 
recorded  for  the  information  of  all  concerned, 
and  rely  implicitly  upon  the  action  of  the 
officers,  assuming  what  they  have  done  is 
legal  because  tliey  have  done  it.  It  is,  in- 
deed, a  presumption  of  law  that  official  duty 
is  performed,  and  this  presumption  stands 
for  evidence  in  many  cases,  but  the  law  never 
assumes  the  existence  of  Jurisdictional  facts  -, 
and  throughout  the  tax  proceedings  the  gen- 
eral rule  IS  that  the  taking  of  any  one  im- 
portant step  is  the  jurisdictional  prerequisite 
to  the  next,  and  it  cannot,  therefore,  be  as- 
sumed, because  one  is  shown  to  have  been 
taken,  that  the  officer  performed  his  duty  in 
taking  that  which  should  have  preceded  it." 
In  Desty  on  Taxation  (section  850)  it  is  said  : 
''Except  as  limited  and  qualified  by  express 
statutory  provisions,  the  rule  [caveat  emptor] 
applies  to  all  purchasere  at  tax  sale,  and,  if 
the  public  has  nothing  to  sell,  the  purchaser 
gets  nothing.  Purchasers  are  bound  to  know, 
at  their  penl,  that  the  supposed  delinquent 
is  in  fact  delinquent ;  that  he  has  been  law- 
fully assessed,  and  has  failed  to  make  pay- 
ment.    .     .     .    The  purchaser  at  a  muuici- 
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pal  Bale  for  taxes  bnys  at  his  own  risk,  and 
at  his  peril  investigates  the  prooeedings.  A 
county  does  not  guarantee  tax  titles  except 
as  the  statute  may  provide,  and  cannot  be 
made  to  refund  money  upon  the  failore  of 
such  titles." 

We  are  urged  bv  counsel  for  appellant  to 
hold  the  city  of  Omaha  liable  in  this  case 
upon  moral  grounds,  but  we  cannot  do  so. 
The  city  did  not  ask  appellant  to  purchase 
at  its  tax  sales.  He  was  a  **  volunteer, " 
with  all  that  that  term  implies.  He  bought 
without  warrant  or  covenant  of  any  kind, 
and  bid  what  he  considered  the  venture 
worth ;  and  under  these  circumstances,  and 
in  a  case  like  Uie  present,  where  there  was 
no  fraud,  no  misrepresentation,  and  no  mis- 
take of  the  facts,  it  is  well  settled,  as  be- 
tween individuals,  that  the  purchaser  is 
without  remedy  in  case  of  failure  of  title. 
Rawle,  Covenants,  §  821,  and  cases  there 
cited.  In  this  case  appellant  knew,  when 
he  made  the  purchase,  that  In  case  of  re- 
demption he  would  receive  a  return  on  his 
investment,  unusually  large.  If  the  owners 
of  the  property  f ai  led  to  redeem  the  same, 
he  could,  under  the  statute,  foreclose  his 
lien,  and  obtain  title  to  valuable  property 
for  a  very  small  part  of  its  actual  worth. 
Appellant  claims  that  he  should  be  given 


all  these  advantages  for  unusual  profits,  but 
at  the  same  time  he  should  be  fully  iBdemsi- 
fled  against  any  risk  of  loss.  In  no  other 
line  of  business— under  no  other  eircmn- 
stances — ^would  such  a  claim  be  made.  In 
the  interest  of  the  public  reveniM,  and  as  sb 
inducement  to  buv  at  tax  sales,  our  law  pre- 
sents tempting  otfers  to  the  speculator ;  but, 
until  the  legislature  shall  so  expressly  de- 
clare, the  courts  will  not  place  the  responsi- 
bility upon  cities  of  refunding  money  paid 
by  purchasers  for  property  at  sales  made 
thereof  for  taxes,  iud^e  v.  Grand  Ibrkt^  1 
K.  Dak.  809,  10  L.  R.  A.  165.  A  considera- 
tion of  the  authorities  reviewed  above  leada 
us  to  the  conclusion  that  the  rule  eoMot 
emptor  applies  with  full  force  to  purchasers 
of  property  at  tax  sales,  and  constrains  ua 
to  the  conclusion  that,  in  the  absenoe  of  a 
statute  therefor,  no  municipality  can  be  com- 
pelled, either  at  law  or  in  eauity,  to  refund 
money  which  it  has  reoeivea  from  sale  of 
real  estate  for  taxes,  even  in  cases  where  the 
property  against  which  such  taxes  were  lev- 
ied was  not  liable  therefor. 

The  decree  cmpealed  from  muet  be  affirmed. 

The  other  Commissioners  and  the  jodgea 
concur. 

Rehearing  denied. 


FLORIDA  SUPREME  COURT. 


Nathaniel  WEBSTER,  Impleaded. etc,  P^. 

t»  Brr., 

John  CLARE,  Son  A  Oa 

<9t|P]a.S87.) 

^   OBawholsnotaetiiaUj'apartiier.and 

who  baa  no  interest  in  the  fMutnershtp,  cannot*  b7 
reason  of  having  held  himself  out  to  the  world  as 
a  partner,  be  held  liable  as  such  on  a  oontraot 
made  by  the  partnership  with  one  who  had  no 
knowledge  of  the  holdlnsr  out. 

8.  Whan  one  does  not  allow  the  pabllo 
or  indiwidnal  dealers  to  be  deceived  by  the 
appearances  of  a  partnership,  the  true  test  of 
whether  a  partnership  does  In  fact  exist  between 
the  parties  Is  to  be  found  in  their  intent  as  shown 
by  the  contract  which  they  make,  and  names 
amount  to  nothing  when  the  substance  of  the 
agreement  shows  them  to  be  inapplicable. 

8.  Where  partiee  enter  into  a  trade  ar- 
ranf^ement  upon  sucb  a  basis  as  that  they 
have  a  community  of  Interest  in  the  capital  stock 
engaged  in  the  business,  and  also  a  community  of 
Interest  in  tne  profits  resulting  therefrom,  the 
uniform  rule  Is  that  they  will  be  held  to  be  part- 
ners in  such  a  venture. 

which  a 
on* 


4.   Where  the 
bofldnei 


arranfl^emeat  is  earried 


•Headnotes  by  Mabbt,  J, 


Nora.— In  connection  with  the  extensive  review 
In  the  above  case  of  the  authonties  on  the  question 
what  constitutes  a  partnership,  see  Tyler  v.  Wad- 
dingham  (Com.)  8  L.  B.  A.  657,  and  note:  Beabury  v. 
CroweU  (N.  J.)  11  L.  B.  A.  136;  Dutoher  v.  Buck 
(lUoh.)  SO  L.  B.  A.  7m 
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and  which  Is  claimed  to  be  a  paitoenihlpi,  li  Is 
writing,  and  tree  from  ambiguity  or  doobt,  Ms 
legal  effect  must  be  detennlned  as  a  matter  of 
law,  and  the  intention  of  the  parties  gatliersA 
therefrom,  but,  If  the  terms  employed  leave  the 
true  meaning  In  doubt,  the  oonstruotlon  pot 
upon  the  oontraot  by  the  parties  thereto  may  be 
looked  to  In  determining  its  legal  eif  eol. 


(December  11,  UOU 

ERROR  to  the  Circnit  Court  for  Dnva} 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  purchase  pfioe  of  certain  billiard  and 
bar-room  supplies  furnished  by  plaintiff  to* 
an  alleged  partnership  of  which  defendant 
was  a  memb<».    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meters.  A.  W.  Coekrell  ft  Son  for  plain- 
tiffs in  error. 

Mr,  W.  B.  Yoims*  ^^  defendants  in  er- 
ror: 

The  instrument  shows  a  purpose  to  put  the 
property,  purchased  and  owned  equally  by 
the  parties,  into  the  business  and  to  establish 
a  community  of  profit  and  loss  between  the 
parties  thereto  and  they  thereby  became  co 
partners  in  the  undertaking. 

Paul  V.  OuUum,  183  U.  8.  S49.  88  L.  ed. 
482 ;  Duboe  v.  Hoover,  88  Fla.  780 ;  Daviely. 
dylwaire,  Mont.  L.  Rep.  6  Q.  B.  148  (see  5- 
Lawyer'sGen.  Dig.  p.  1574)  \DameT,  Kemp 
ster,   146  Mass.   464;    Wipperman  v.   8Uynf^ 
80  Wis.  845;   Oore^  ▼.    Uadweii,  9$  Mich. 
570. 


ScM'  also  'Mi  L.  R.  A.  iS'i. 


18M. 


Wbbstibb  ▼.  Clabs. 


Mr,  J.  E.  Hjurtridipe  also  tea  defeDdanti 
In  eiTor. 


^»  J.,  delivered  the  opinion  of  the 
court: 

Defendants  in  error  as  partners  under  the 
firm  name  of  John  Clark,  Son  A  Co.  sued 
plaintiff  in  error  and  £.  Rignej  as  late 
parlners  doing  business  in  the  firm  name  of 
£.  Rignej  &  Co.,  in  an  action  of  assumpsit 
for  goods  sold  and  delivered  to  the  latter 
firm  by  the  former.  Webster  interposed  pleas 
that  he  was  never  indebted  as  alleged »  and 
that  he  was  not  a  partner  of  Rigney  under  the 
firm  name  and  style  of  £.  Rigney  &  Co.,  as 
set  up  in  the  declaration.  Rigney  did  not 
defend.  A  trial  before  a  referee  resulted  in 
a  judgment  in  favor  of  plaintiffs  below 
against  defendants  Webster  and  Rigney,  as 
late  partners  doing  business  under  the  firm 
name  of  E.  Rignev  A  Co.,  for  the  amount  of 
plaintiffs'  demand,  and  Webster  sued  out  a 
writ  of  error  from  the  judgment.  Rigney 
has  refused  to  join  in  the  writ  of  error,  and 
the  prosecution  of  the  same  here  is  on  belialf 
of  Webster  alone. 

Rigney  bought  the  goods  sued  for,  being 
such  as  are  usually  sold  in  a  saloon  business, 
and  the  only  question  involved  is  whether  or 
not  Webster  can  be  held  liable  as  a  partner 
of  the  firm  of  E.  Rigney  &  Co.  Plaintiffs 
introduced  in  evidence  the  following  instru- 
ments in  writing,  via. : 
**  State  of  Florida  ) 
**  County  of  Duval  ) 

**  This  indenture  made  this  fifteenth  day  of 
February,  A.  D.  1886,  by  and  between  iTa- 
thaniel  Webster,  of  Gloucester,  Mass. ,  of  the 
first  part,  and  Edward  Rigney,  of  Jackson- 
ville, Fla.,  of  the  second  part,  witnesseth: 
That  the  party  of  the  first  part,  for  and  in 
consideration  .of  the  ronts,  covenants,  and 
agreements  heroinafter  mentioned,  reserved 
and  contained  on  the  part  and  behalf  of  the 
party  of  the  second  part  to  be  paid,  kept  and 
performed,  hath  leased  and  demised,  and  by 
tiiese  presents  doth  lease  and  demise,  unto 
the  party  of  the  second  part  for  the  full  per- 
iod and  term  of  fourteen  months  from  the 
date  of  Uiese  presents,  the  billiard  and  bar 
room  on  Julia  street  in  the  Everett  hotel  in 
the  city  of  Jacksonvilla,  Fla.,  with  all  the 
furniture  contained  therein,  excepting  the 
bar  and  bar  fixtures  and  billiard  tables  and 
their  equipments,  which  are  to  be  paid  for 
and  owned  equally  by  Nathaniel  Webster 
and  Edward  Kigney.  And  the  party  of  the 
second  part  shall  pay  unto  the  party  of  the 
first  part  the  sum  of  two  hundred  and  eight 
dollars  and  thirty- three  cents  per  month  in 
sdvanoe,  and  also  such  other  sum  of  money 
as  shall  equal  one  half  of  the  net  profits  of 
the  billiard  and  bar  room  hereinbefore  men- 
tioned. And  it  is  also  distinctly  understood 
snd  agreed  by  both  parties  that  the  net  profits 
may  consist  of  cash  and  goods  on  hand  after 
all  necessary  bills  and  expenses  shall  have 
been  paid. 

** Nathaniel  Webster,     (Seal) 
**  Edward  Rigney,         (Seal) 
** Signed,  sealed  and  delivered  1 
in  presence  of  S.  I.  Bradley,  >• 
P.  F.  Wethington.*   ) 
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"Jacksonville,  Fla.,  Tebj  15th,  1880. 

"It  is  understood  that  there  shall  be  no  net 
profits  until  Mr.  E.  Rigney  receives  as  com- 
pensation for  his  services  and  for  the  use  oi 
money  advanced  by  him  to  pay  for  the  bar 
and  bar  fixtures  and  billiard  tables  and  bil- 
liard fixtures  and  to  carry  on  the  business,  a 
sum  equal  to  the  amount  of  rent  paid  Mr. 
Nathaniel  Webster.         **  Nathaniel  Webster, 

Witness :  *« Edward  Rigney. " 

-S.  I.  Bradley. 
**P.  F.  Wethington, 

Witnesses  were  examined  for  plaintiffs  and 
defendants,  and  among  them  Rigney  testified 
as  a  witness  for  plaintiffs,  and  Webster  tes- 
tified in  his  own  behalf.  It  appears  from 
the  record  that  all  objections  to  the  testimony 
wero  reserved  for  final  discussion  and  dis- 
position by  the  referee,  but  it  is  not  shown 
that  any  objections  were  made  to  testimony 
either  before  or  at  the  final  hearing. 

It  appears  from  testimony  before  us  that  J. 
M.  Lee  operated  the  Everett  hotel  in  Jackson- 
ville as  proprietor  during  the  season  of  1885 
and  1886,  and  for  that  time  he  let  Webster 
have  the  wine  and  saloon  privilege  of  the 
hotel  for  $1,000.  Cn  settlement  between  Lee 
and  Webster  this  amount  was  reduced  in  con- 
sequence of  the  late  opening  of  the  hotel  to 
the  sum  of  $838. 88.  Lee  recei pted  E.  Rigney 
A  Co.  for  the  reduced  amount,  and  it  is  re- 
cited in  the  receipt  that  the  underatanding 
was  that  Rigney  &  Co.  should  pay  $1,000  for 
the  season  of  1886  and  1887.  In  arranging 
for  the  wine  and  liquor  privilege  of  the 
hotel,  Lee  negotiated  with  Webster  person- 
ally, and  while  he  knew  that  Rigney  was  to 
have  charge  of  the  bar  room  in  the  hotel,  he 
did  not  know  what  was  the  understanding  or 
contractual  relation  between  Webster  and 
Rijrney. 

Kigney  testified  that  he  and  Webster  were 
equal  partners  in  the  saloon  business  in  the 
Everett  hotel,  and  that  the  partnenhip  was 
carried  on  under  the  written  agreements  above 
recited.     He  stated  that  the  firm  name  of  the 

Eartnership  was  not  set  out  in  the  agreement 
ecause  Webster  did  not  want  it  known  that 
he  was  a  partner  in  the  business,  and  that  he 
(Rigney)  did  not  disclose  the  fact  unless  it 
was  necessary  to  do  so.  In  making;  applica- 
tion for  U.  S.  revenue  license,  which  he  did 
in  the  name  of  E.  Rfgney  &  Co.,  be  was  in- 
formed that  the  individual  names  of  the  part- 
ners would  have  to  be  set  out  in  the  sworn 
application,  and  in  the  presence  of  Webster 
the  application  was  made  before  the  revenue 
oifiopr  in  the  name  of  Edward  Rignev  and 
Nathaniel  Webster,  doing  business  in  the 
firm  name  of  E.  Rigney  &  Co.  The  deputy 
revenue  collector  testified  that  he,  by  request, 
went  to  where  Webster  and  Rigney  were  in 
the  hotel  and  informed  them  of  the  necessity 
of  inserting  the  individual  names  of  the  part- 
ners in  the  application  for  license,  and  that 
Webster*s  name  was  inserted  in  his  presence, 
and  that  he  then  stated  that  he  was  a  partner 
in  the  business.  Rigney  also  stated  that  for 
the  season  of  1886  and  1887  he  paid  Webster 
$500,  one  half  of  the  hotel  privilege,  and  a 
check  for  this  amount,  payable  to  the  order 
of  Webster  and  indorsed  by  him,  was  intro- 
duced in  evidence.    J.  H.  Spill  man,  a  traV' 
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elinf  laleflman  at  the  time  for  a  manufactur- 
ing establishment  of  billiard  tables  and  sa- 
loon fixtures,  testified  for  plaintiffs  that  he 
visited  Jacksonyille  and  sold  billiard  tables 
to  Nathaniel  Webster  for  £.  Rigney  &  Co. , 
and  that  Webster  stated  to  witness  that  he 
was  a  partner  in  the  company  of  J!.  Rigney 
<&  Co.  Also  that  Rif^ney  informed  witness 
that  Webster  was  doing  the  buying  for  the 
firm.  W.  H.  Hellen  testified  that  he  was  bar- 
tender at  the  saloon  in  the  Everett  hotel  for 
ten  or  twelve  weeks,  and  during  that  time 
Nathaniel  Webster  was  often  in  Uie  bar,  and 
told  witness  what  to  do.  On  one  occasion 
Webster  directed  witness  to  open  the  bar 
earlier  in  the  morning  than  he  had  been  in 
the  habit  of  doing,  and  would  order  drinks 
and  not  pay  for  them,  and  they  were  not 
charged  to  him. 

Tlie  goods  sued  for,  it  seems,  were  boueht 
by  Rignev  in  person,  and  the  original  entries 
were  against  him  individually,  but  the  jour- 
nal account  of  plaintiffs  was  against  £.  Rig- 
ney &  Co. 

Webster  denies  that  he  was  ever  a  partner 
of  Rigney,  and  states  that  the  only  relation 
between  them  was  that  of  landlord  and  tenant 
under  the  written  agreements  hereinbefore 
mentioned,  and  whicE  had  not  been  changed 
during  the  continuance  of  the  saloon  business 
by  Rigney  in  the  Everett  hotel.  He  says 
that  the  writings  were  not  intended  to  create 
a  partnership,  and  that  it  was  understood  be- 
tween the  parties  thereto  at  the  time  that  no 
partnershio  should  exist  thereunder.  The 
purpose  of  the  writings,  as  testified  to  by 
Webster,  was  to  definitely  fix  the  relation  of 
landlord  and  tenant,  ana  that  the  rent  was 
fixed  at  so  much  certain,  and  a  further  sum 
dependent  upon  the  net  profits  of  the  business 
to  be  conducted  by  Rigney.  One  witness 
testified  that  he  frequently  visited  the  bar 
with  Webster,  and  that  the  latter  when  or- 
dering drinks  would  pay  for  them  as  other 
customers,  and  that  witness  saw  no  difference 
in  that  respect  between  Wesbter  and  other 
customers.  Rigney,  in  rebuttal,  denied  that 
it  was  understood  at  the  time  the  writings 
were  drawn  up  that  no  partnership  was  to 
exist  between  the  parties;  but,  on  the  con- 
trary, it  was  distinctly  understood  that  they 
were  equal  partners  under  the  agreements, 
and  that  before  the  execution  thereof,  Webster 
wrote  letters  to  him  in  reference  to  a  copart- 
nership between  them.  The  record  shows  thai 
in  portions  of  letters  from  Webster  to  Rignev 
reference  is  made  to  the  purchase  of  cash 
machines  for  the  saloon  business,  and  Webster 
says  in  the  letter  that  he  wrote  to  parties  ** de- 
scribing our  bar,  and  inquiring  of  them  if  we 
could  not  make  one  machine  answer  our  pur- 
pose ;  that  we  should  not  have  but  one  cashier 
for  both  bar  and  billiard  room."  And  after 
stating  that  two  machines  had  been  ordered, 
he  says :  **  I  thought  we  m i gh t  save  the  price 
of  both  machines  in  one  season. "  The  saloon 
business  was  conducted  in  the  name  of  E. 
Rigney  &  Co.  There  was  no  testimony  in 
reference  to  a  knowledge  on  the  part  of  the 
plaintiffs  of  the  facts  above  recited,  or  of  any 
connection  of  Webster  with  the  firm  of  Rigney 
A  Co.  before  the  goods  were  sold  and  de- 
livered. 

f7L.R.A. 


It  is  contended  for  plaintiff  in  error  that 
if  Webster,  held  himself  out,  or  permitted 
himself  to  be  held  out,  to  the  world  as  a 

ftartner  of  the  firm  of  £.  Rigney  &  Co., 
lability  for  the  goods  sued  for  would  attach 
to  him,  although  he  was  not  in  fact  a  partner 
of  said  firm.  It  is  true  that  one  who  holds 
himself  out,  or  permits  himself  to  be  held 
out,  as  a  partner  may  be  held  liable  as  such, 
independent  of  the  actual  existence  of  such 
relation ;  but  the  liability  in  such  a  case  rests 
upon  the  principle  of  estoppel,  that  bv  hold- 
ins  himself  out,  or  permitting  himself  to  be 
held  out.  as  a  partner  he  has  induced  persons 
dealing  with  the  partnership  to  believe  him 
to  be  a  partner,  and,  by  reason  of  such  be- 
lief, to  give  credit  to  the  person  so  lield  out 
as  a  member  of  (he  firm.  As  the  liability 
in  such  a  case  rests  solely  upon  the  ground 
that  one  cannot  be  permitted  to  deny  a  part- 
nership relation  which,  though  not  existing 
in  fact,  he  has  asserted  or  permitted  to  ap- 
pear to  exist,  there  is  no  just  foundation 
for  holding  one  liable  as  a  partner  when  in 
fact  he  was  not  one,  although  held  out  as 
such,  when  the  creditor  did  not  know  of  the 
holding  out  and  did  not  act  upon  the  sup- 
position that  the  person  sought  to  be  charged 
was  a  partner  in  the  firm  when  dealings  were 
had  with  and  credit  given  to  said  firm.  The 
rule  is  correctly  stated  in  the  case  of  T/iompton 
V.  First  Nat.  Bank  of  Toledo,  111  U.  S.  529, 
28  L.  ed.  507,  where  it  was  held  that  a  person 
who  is  not  actually  a  partner,  and  who  has 
no  interest  in  the  partnership,  cannot  by  rea- 
son of  having  held  himself  out  to  the  world 
as  a  partner,  oe  held  liable  as  such  on  a  con- 
tract made  bv  the  partnership  with  one  who 
had  no  knowledge  of  the  holdingout.  Wood 
V.  PsniuU,  51  Me.  52 ;  Oook  v.  Penrhyn  Slate 
Co,  86  Ohio  St.  135 ;  Hick$  v.  Oram,  17  Vt. 
449;  Seabury  v.  BoUea,  61  N..  J.  L.  lOa,  11 
L.  R.  A.  186.  In  this  connection  it  may  be 
stated,  as  was  observed  in  the  case  of  Thomp- 
aon  V.  First  Nat,  Bank  of  Jbiedo,  that  there 
may  be  cases  in  which  the  holding  out  has 
been  so  public  and  so  long  continued  that  a 
jury  may  infer  that  one  dealing  with  the 
partnership  knew  It  and  relied  upon  it,  with- 
out direct  testimony  to  tiiat  effect.  On  the 
testimony  before  us  it  cannot  successfully  be 
maintained  that  the  plaintiffs  below  were 
entitled  to  a  judgment  on  the  ground  that 
Nathaniel  Webster  held  himself  out  to  the 
world  as  a  partner  of  Rigney,  if  he  were  not 
in  fact  such  partner.  There  is  no  testimony 
that  the  plaintiffs  believed,  or  had  any  reason 
to  believe,  that  Webster  was  a  partner.  There 
is  testimony  that  he  stated  to  the  revenue 
officer  and  to  the  traveling  salesman  Spillman 
that  he  was  a  partner,  but  we  do  not  know 
that  plaintiffs  were  ever  informed  of  such 
declarations  before  the  goods  were  sold  to 
Rigney  &  Co.  The  further  fact,  testified  to 
by  another  witness,  that  Webster  was  often 
in  the  bar-room  and  gave  directions  to  the  bar 
tender,  in  the  absence  of  any  showing  that 
plaintiffs  were  cognizant  of  such  facta, 
if  they  existed,  will  not  iustify  a  finding 
against  Webster  solely  on  the  ground  that  he 
held  himself  out  to  the  world  as  a  partner. 
If  the  finding  of  the  referee  can  be  sustained 
on  tiie  testimony  before  us,  it  must  be  on  the 
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ground  that  Webster  was  in  fact  a  partner  of 
&B  firm  of  E.  Rigney  A  Co. 

Ajb  to  partnership  liability,  it  was  formerly 
broadly  laid  down  that  every  one  who  shared 
in  the  profits  of  a  trade  or  business  ought 
also  to  bear  his  share  of  the  losses,  for  the 
reason  that,  by  taking  a  part  of  the  profits, 
he  takes  a  part  of  the  fund  of  the  business 
upon  which  the  creditors  had  a  right  to  rely 
for  payment.  This  was  the  rule  announced 
in  the  case  of  Waugh  y.  Carver,  2  H.  Bl.  235. 
In  the  application  of  this  rule  the  courts 
began  to  add  qualifications  and  to  make  dis- 
tinctions that  were  not  of  easy  application. 
It  was  said  in  some  cases  that  a  sharing  in 
the  profits  in  order  to  render  one  liable  as 
partner  must  be  a  participation  therein  as 
principal,  and  the  test  applied  in  other  cases 
was  that  the  party  entitled  to  a  part  of  the 
profits  was  a  partner  if  he  had  a  lien  thereon 
as  against  the  priyate  creditors  of  the  other 
members  of  the  firm.  The  question  was  very 
much  discussed  in  England  in  the  case  of  Cae 
T.  Hickfnan,  8  H.  L.  Cas.  268,  and  it  seems 
to  be  generally  conceded  that  this  case  modi- 
fled  materially  the  rule  formerly  announced 
on  the  subject.  It  is  said  of  this  case  that 
it  brought  back  the  English  law  to  the  true 
rule.  The  facts,  in  brief,  were,  that  two 
merchants  became  embarrassed  and  assigned 
their  partnership  properly  to  trustees  with  di- 
raction  and  authority  for  them  to  carry  on  the 
buainess  in  a  new  name,  and  pay  the  net 
proflts  ratably  among  the  creditors  of  the  as- 
signors, and  after  the  creditors  were  paid,  the 
residue  to  go  to  the  assignors.  The  creditors 
joined  in  uie  deed  of  assignment,  and  a  ma- 
jority of  them  had  authority  to  make  rules  for 
the  conduct  of  the  business,  or  to  end  it  if  they 
saw  proper.  Debts  were  contracted  by  tlie 
trustees  in  conducting  the  business  under  tliis 
management,  and  it  was  held  that  the  cred- 
itors were  not  liable  as  partners  for  the  debts. 
Several  opinions  were  rendered  in  the  case, 
and  those  of  the  majority  do  not  seem  to  rest 
upon  the  same  grounds. '  It  has  been  consid- 
ered that  the  decision  put  the  liability  of 
one  partner  for  the  acts  of  his  copartner  upon 
the  doctrine  of  the  liability  of  a  principal 
for  the  acts  of  his  agent,  the  test  of  liability 
being  in  the  fact  that  one  has  authorized  the 
managers  of  the  business  to  carry  it  on  for 
him,  and  that  while  the  right  to  participate 
in  the  profits  was  cogent,  it  was  not  con- 
clusive evidence  that  the  business  was  carried 
on  in  part  for  the  persons  receiving  a  part  of 
the  profits.  There  is  found  in  the  books  a 
great  deal  of  discussion  on  the  subject  of 
partnership  liability.  The  following  au 
thorities,  amonff  tlie  many,  contain  a  thorough 
review  of  the  decisions  on  the  old  rule,  as  it 
is  called,  and  the  modifications  thereof :  East- 
man V.  Clark,  68  N.  H.  276,  16  Am.  Rep. 
192;  Parehen  v.  Anderson,  5  Mont.  488,  51 
Am.  Rep.  65;  Bo^n  d  0.  Smelting  Co.  v. 
Smith,  18  R.  I.  27,  48  Am.  Rep.  8 ;  Culletf  v. 
Edwards,  44  Ark.  428,  61  Am.  Rep.  614; 
Denny  Y.  Cabot,  6  Met.  82;  Methan  v.  Valen- 
Une,  145  U.  8.  611,  86  L.  ed.  836;  Be^.cher  v. 
Bush,  45  Mich.  188,  40  Am.  Rep.  465.  This 
court,  in  the  case  of  Dubos  v.  Hoover,  25  Fla. 
720,  quoted  with  approval  the  definition*  of 
a   partnership  given  by  Judge  Story,  viz.  : 
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''Partnership,  often  called  copartnership,  is 
usually  defined  to  be  a  voluntary  contract 
between  two  or  more  competent  persons  to 
place  their  money,  effects,  labor  and  skill, 
or  some  or  all  of  tJiem,  in  lawful  commerce 
or  business,  with  the  understanding  that  there 
shall  be  a  communion  of  the  profits  thereof 
between  them."  Story,  Partn.  6th  ed.  g  2. 
It  seems  that  when  Judige  Story  wrote  his  book 
on  partnership  he  conceived  the  liability  of 
one  sought  to  be  charged  as  a  partner  to  rest 
upon  the  law  of  principal  and  agent,  and 
his  view  is  quotea  with  approval  in  one  of 
the  opinions  delivered  in  the  case  of  Cox  t. 
Hickman, 

A  reference  to  agency  as  a  test  of  partner- 
ship has  not,  it  seems,  proven  a  correct  quide 
in  many  cases,  as  agency  results  from  part- 
nership rather  than  partnership  from  agency. 
It  is  said  in  Meehan  v.  Valeniine,  supra: 
''Such  a  test  seems  to  give  a  synonym,  rather 
than  a  definition,  another  name  fur  the  con- 
clusion, rather  than  a  statement  of  the  prem- 
ises from  which  the  conclusion  is  to  be  drawn. 
To  say  that  a  person  is  liable  as  a  partner, 
who  stands  in  the  relation  of  principal  to 
those  by  whom  the  business  is  actually  car- 
ried on,  adds  nothing  by  way  of  precision, 
for  the  verv  idea  of  partnership  includes  the 
relation  of  principal  and  agent."  In  this 
case  it  is  said :  **  The  requisites  of  a  partner- 
ship are  that  the  parties  must  have  Joined 
together  to  carry  on  a  trade  or  adventure  for 
their  common  benefit,  each  contributing  prop 
erty  or  services,  and  having  a  community  of 
interest  in  the  profits."  Judge  Cooley  says 
for  the  court  in  Beecher  v.  Busli,  supra,  **Uiat 
in  so  far  as  the  notion  ever  took  bold  of  the 
judicial  mind  that  the  question  of  partner- 
ship or  no  partnership  was  to  be  settled  by 
arbitrary  tests  it  was  erroneous  and  mis- 
chievous, and  the  proper  corrective  has  been 
applied.  Except  when  one  allows  the  pub- 
lic or  individual  dealers  to  be  deceived  by 
the  appearances  of  partnership  when  none 
e.xists,  he  is  never  to  l)e  charged  as  u  partner 
unless  by  contract  and  with  intent  lie  has 
formed  a  relation  in  which  the  elements  of  a 
partnership  are  to  be  found. "  The  same  view 
is  announced  in  the  recent  English  case  of 
MoUwo  V.  Court  of  Wards,  L.  R.  4  P. 
C.  419.  And  in  section  49  of  his  work  on 
Partnership,  Judge  Story  says:  "In  short, 
the  true  rule,  ex  aquo  et  bono,  would  seem  to 
be,  that- the  agreemcot  and  intention  of  the 
parties  themselves  should  govern  all  the 
cases.  If  they  intended  a  partnership  in  the 
capital  stock,  or  io  the  profits,  or  in  both, 
then,  that  the  same  rule  should  apply  in 
favor  of  third  persons,  even  if  the  agreement 
were  unknown  to  them.  And,  on  the  other 
hand,  if  no  such  partnership  were  intended 
between  the  parties,  then,  that  there  should 
be  none  as  to  third  persons,  unless  where  the 
parties  had  iield  themselves  out  as  partners 
to  the  public,  or  their  conduct  operated  as  a 
fraud  or  deceit  upon  third  persons." 

Where  the  agreement  under  which  a  busi- 
ness arrangement  is  carried  on.  and  which  is 
claimed  to  be  a  partnership,  is  in  writing 
and  free  from  ambiguity  or  doubt,  its  legal 
effect  must  be  determined  as  a  matter  of  law, 
and  the   intention  of  the  parties  gathered 
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therefrom.  We  quote  the  l&oguage  of  Jud^ 
Coolej  in  the  case  referred  to  as  expressive 
of  the  correct  rule :  "  It  is  oevertheless  pos- 
sible for  parties  to  intend  no  partnership  and 
yet  form  one.  If  they  agree  upon  an  arrange- 
ment which  is  a  partnership  in  fact,  it  is  of 
no  importance  that  they  call  It  something 
else,  or  that  they  eyen  expressly  declare  that 
they  are  not  to  be  partners.  The  law  must 
declare  what  is  the  legal  import  of  their 
agreements,  and  names  go  for  nothing  when 
the  substance  of  the  arrangement  shows  them 
to  be  inapplicable.  But  ever^  doubtful  case 
must  be  solved  in  fayor  of  their  intent ;  other* 
wise  we  should  'carry  the  doctrine  of  con- 
structiye  partnership  so  far  as  to  rex>der  it  a 
trap  to  the  unwary. '"  The  last  expression  is 
quoted  by  him  from  ChaneeUor  Kent  in  Poti 
y.  Kimberly,  9  Johns.  470.  The  test  of  part- 
nership, then,  is  to  be  found  in  the  intent  of 
the  parties  themselyes  as  shown  by  the  con- 
tract which  they  make.  Where  parties  enter 
into  a  trade  arrangement  upon  such  a  basis 
as  that  they  have  a  community  of  interest  in 
the  capital  stock  engaired  in  the  business,  and 
also  a  community  of  interest  in  the  profits 
resulting  therefrom,  the  uniform  rule  is  that 
they  will  be  held  to  be  partners  in  such  a 
yenture.  Dame  y.  Kempster,  146  Mass.  464. 
On  the  other  hand,  it  has  always  been  held 
that  an  agent  or  senrant,  whose  compensation 
is  measured  by  the  profits  of  a  partnership 
business,  is  not  thereby  made  a  partner.  In 
Bolmea'Y.  Old  Cohny  if.  Chrp. ,  5  Gray,  68,  it 
was  held  that  a  railroad  corporation  by  leas- 
ing a  house  owned  by  it  to  a  party  to  be  run 
as 'a  hotel,  the  lessee  to  pay  a  certain  sum 
annually  and  half  the  net  proceeds  arising 
from  keeping  the  house,  and  keep  an  account 
open  for  inspection  by  the  corporation,  and 
have  free  passage  oyer  the  railroad  for  him- 
self and  all  persons  employed  and  all  articles 
used  in  ciirrying  on  the  hotel,  did  not  thereby 
become  partner  in  the  hotel  business.  The 
mere  leasing  of  a  hotel  for  a  certain  part  of 
the  net  profits  will  not  make  the  lessor  a 
partner  in  the  hotel  business.  This  was  de- 
cided in  Beecher  y.  Buah^  supra.  Nor  does 
the  renting  of  a  building  for  a  saloon  under 
an  agreement  to  take  half  of  the  profits  made 
out  of  the  business  done  therein  as  rent  make 
the  renter  a  partner  in  the  business.  Thayer 
V.  Augustine,  65  Mich.  187,  64  Am.  Rep.  361. 
In  another  case  the  plaintiff  contributed 
towards  the  business  his  manufactory,  shops, 
tools,  implements  and  machinery  and  the 
land  upon  which  they  were  situated  ;  the  de- 
feudanu  were  to  furnish  a  certain  sum  as 
capital,  and  labor  to  carry  on  the  business. 
Defendants  were  to  account  to  the  plaintiff 
at  reasonable  periods  for  the  proceeds  of  the 
business  or  the  profits  thereof,  and  all  daily 
transactions  were  to  be  entered  on  the  books, 
to  which  plaintiff  was  to  haye  access,  and  at 
stated  periods  an  account  was  to  be  taken  of 
the  profits  which,  after  deducting  the  costs 
and  expenses  of  running  the  works  and  cer- 
tain expenses,  were  to  be  divided  between 
the  parties.  It  was  held  that  there  was  a 
community  of  interest  in  the  capital  to  carry 
on  the  business,  and  also  a  community  of  in- 
terest ill  the  profits,  and  a  partnership  was 
thereby  created.    Wood  y.  Beath,  28  Wis.  254. 
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The  writings  produced  in  eyldenoe  in  the 
case  before  us  must  be  considered  together 
as  one  instrument.  They  were  executed  on 
the  same  day,  and  it  is  not  questioned  that 
they  were  intend^  to  express  the  agreement 
of  the  parties  on  the  subject  to  which  they 
relate.  The  agreement  contains  formal  part* 
of  a  lease,  reciting,  in  substance,  that  in  con- 
sideration of  the  rents,  coyenants,  and  agree- 
ments therein  contained  to  be  paid,  kept,  and 
performed  on  the  part  of  the  second  party, 
the  fijrst  party  doth  lease  and  demise  for  the 
term  of  fourteen  months  the  billiard  and  bar 
room  on  Julia  street  in  the  Eyerett  hotel  is 
the  city  of  Jacksonyille  for  $208.88,  in  ad- 
yance,  per  month,  and  a  further  sum  equal 
to  one  half  of  the  net  profits  of  the  billiard 
and  bar  room  mentioned.  There  are  clausea 
as  to  the  ownership  of  the  bar  and  bar  fix- 
tures, billiard  tables  and  their  equipments^ 
and  as  to  the  ascertainment  of  the  net  profits. 
The  mere  form  of  the  agreement  cannot  alone 
determine  its  legal  effect,  nor  is  the  differ- 
ence between  receiving  a  sum  equal  to  one 
half  of  the  net  profits,  and  a  sharing  in  tha 
profits  themselyes,  material,  if  it  was  in  fact 
intended  by  the  instrument  that  Webster 
should  haye  one  half  of  the  net  profits  of  the 
bar  business.  K  the  agreement  amounts  U> 
nothing  more  than  a' lease  from  Webster  to 
Rigney  of  the  Eyerett  hi  Hard  and  bar  room 
for  $208. 88  per  month  and  a  further  sum  equal 
to  one  half  of  the  net  profits  resulting  from 
the  bar  and  billiard  business  conducted  in 
the  room,  it  is  clear  from  the  authorities  that 
a  partnership  would  not  thereby  be  created. 
The  fact  that  deductions  are  to  be  made  from 
the  net  profits  to  an  amount  equal  to  the  sunk 
to  be  paid  as  rent,  would  make  no  difference. 
The  other  clauses  in  the  agreement  referred 
to,  and  which  we  are  not  at  liberty  to  disre- 
gard, indicate,  in  our  judgment,  that  some- 
thing more  than  a  mere  lease  of  the  bar  and 
billiard  room  was  contemplated  by  the  par- 
ties in  reference  to  the  business  carried  on  in 
the  room.  The  ''bar  and  hsu  fixtures  and 
billiard  tables  and  their  equipments"  were 
to  be  paid  for  and  owned  equally  by  both 
parties.  If  the  term  ''bar  and  bar  nxturea 
and  billiard  tables  and  their  equipments**  can- 
not be  held  to  embrace  the  entire  stock,  in- 
cluding the  liquors  and  wines,  engaged  in 
the  business,  they  do  include  a  portion  of 
the  capital  stock  employed.  The  net  profita 
arisinff  from  the  billiard  tables  are  to  he  con- 
sidered under  the  agreement  in  ascertaining^ 
the  additional  sum  to  be  paid  to  Webster, 
and  bar  fixtures  are  customary  equipments 
for  the  conduct  of  a  saloon  business.  Web- 
ster, as  is  clearly  shown  by  the  agreement, 
was  to  be  half  owner  in  such  equipments,  aa 
well  as  the  billiard  tables,  and  it  has  been 
uniformly  held  that  where  parties  haye  a 
community  of  interest  in  the  capital  em- 
ployed, and  also  a  community  of  interest  lu 
the  profits,  they  are  partners  as  to  third  par- 
ties. The  proof  shows  that  Webster  in  per- 
son bought  the  billiard  tables  for  the  bar 
business  conducted  by  E.  Rigney  &  Co.,  at 
the  same  time  stating  to  the  seller  that  he 
was  partner  in  the  business.  But  in  addition 
to  the  clause  that  Welsster  was  to  be  an  equal 
owner  of  the  "bar  and  bar  fixtures  and  bi11> 
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Urd  tables  and  their  equipmenta,"  other  pro- 
▼isions  indicate,  it  seems  to  us,  a  joint  in- 
terest bj  Webster  and  Rigney  in  the  bar 
business.  There  were  to  be  no  net  profits 
until  Uignej  receiyed  as  compensation  for 
his  seryices  and  for  the  use  of  money  ad- 
▼anced  by  him  to  pay  for  the  bar  and  bar 
fixtures  and  to  carry  on  the  business,  a  sum 
equal  to  the  rent  paid  to  Webster.  This 
means  the  fixed  sum  of  t|308.8d  per  month 
which  Webster  was  to  receiye.  This  implies 
that  Rifcoey  was  to  receiye  out  of  the  net 
profits  compensation  for  his  seryioes  and  for 
the  use  of  money  adyanced  by  him  to  pay 
for  the  bar  and  bar  fixtures  and  to  carry  on 
the  business,  a  sum  equal  to  the  sum  to  be 
paid  to  Webster  as  rent  The  bar  and  bar 
fixtures,  billiard  tables  and  their  equipments 
were,  beyond  question,  the  joint  property  of 
both  parties,  and  an  agreement  that  Rigney 
was  to  be  remunerated  out  of  the  net  profits 
to  the  extent  of  $208.33  per  month  for  money 
advanced  by  him  to  pay  for  the  bar  and  bar 
fixtures  and  to  carry  on  the  business,  implies 
that  he  had  expended  more  than  his  share  in 
paying  for  the  bar  and  bar  fixtures  and  to 
carry  on  the  business.  The  terms  "money 
advanced  by  him  to  pay  for  the  bar  and  bar 
fixtures,  ana  to  carry  on  the  business"  nat- 
urally imply  that  such  was  the  case.  The 
fact  that  compensation  for  Rigney '4  services 
was  also  proyided  for  out  of  the  net  profits 


arising  from  propertj^  in  which  Webster  un- 
questionably haa  a  joint  interest  tends  to 
strengthen  the  view  that  both  parties  were 
interested  in  the  bar  business  as  joint  owners. 

While  the  rule  is  clear  that  a  written  con- 
tract free  from  ambiguity  cannot  be  varied 
by  parol  testimony,  yet  if  the  language  em- 
ployed leaves  the  true  meaning  in  doubt,  the 
construction  put  upon  the  contract  by  the 
parties  thereto  may  be  looked  to  in  deter- 
mining its  legal  effect.  The  weight  of  the 
testimony  in  the  present  case  is  to  the  effect 
that  both  Webster  and  Rigney  considered 
themselves  as  partners  under  the  instrument 
in  question. 

In  our  judgment  the  written  agreement  dis- 
closes a  partnership  transaction  in  which  both 
parties  had  a  community  of  interest  in  the 
capital  stock  employed  in  business,  and  also 
a  community  of  interest  in  the  profits  result- 
ing therefrom ;  and  this  being  the  case  they 
were  partners  as  to  third  persons  and  liable 
as  such.  The  fact  that  the  real  transaction 
is  sought  to  be  concealed  under  the  guise  of 
a  lease,  as  is  apparent,  cannot  change  the 
legal  effect  of  tne  agreement,  and  is  unim- 
portant in  aitiving  at  the  real  intent  of  the 
parties  as  express^  in  the  entire  instrument 

The  conclusion  we  have  reached  is,  that 
the  judgment  appecUed  from  should  be  affirmed^ 
and  it  will  be  so  ordered. 
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Pff,  in  Err. , 

Abraham  SMITH. 

CBAIfed.  Bep.iR9.) 

!•  The  doetrine  of  eontributorx  non^li" 
^enee  does  not^pply  to  prevent  a  person  re- 
coverfniT  for  Injury  oaused  by  naiBanoe  because 
be  has  sustained  other  and  additional  damasres  of 
the  aame  character  throuffb  separate  acts  or  omls- 
iloiis  of  tals  own. 

8.  If otiee  of  damage  eauoed  by  nnlfl- 
aaee  And  a  request  to  remove  it  must 
precede  an  acttoo  against  a  party  who  did  not 
orifflDally  create  It, 

8.  Bepalring  and  preswrring  a  railroad 
embankment  does  not  make  a  lessee  of  the  road 
liable  for  oontlnulnff  It  as  a  nuisance  In  the  ab- 
sence of  any  notice  or  request  from  the  person 
Injured. 

(November  20,  ISM.) 

ERROR  to  the  United  States  Circtiit  Court 
for  the  District  of  New  Jersey,  to  review 

Nora.— As  to  the  question  of  the  necessity  of 
notice  to  make  one  liable  for  continuing  a  nuisance 
wblch  bad  been  created  by  others  the  above  case 
presents  a  valuable  and  sufficient  review  of  the  au- 
thorlttos. 

As  to  landlord's  liability  for  nuisances,  see  Wes- 
son V.  Pettit  (K.  Y.)  6  L.  R.  A.  794,  and  note:  Ahem 
▼.  Steele  (N.  TJ  6  L.  B.  ^  449;  Lufkln  v.  Zane 
(Maa.)]7L.B.A.S6L 


a  judgment  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
obstruction  by  defendants  of  the  flow  of 
water  from  a  spring  on  plaintiff's  land. 
Beversed. 

The  facts  are  stated  in  the  opinion. 

Before  Acheson  and  Dallas,  Uirduit  Judffee, 
and  Wales,  District  Judge. 

Mr.  John  R.  Emerx  for  plaintiff  in 
error. 

Mr,  R.  V.  lilndabnrjr*  for  defendant  in 
error: 

If  a  nuisance  is  erected  before  a  man  be- 
comes the  owner  of  the  property,  and  he  uses 
it  having  knowledge  of  Its  injurious  results, 
he  is  liable. 

Wood,  Nuisances,  §  882 ;  8taj]le  v.  Sprino, 
10  Mass.  77 ;  Moore  v.  Browne,  3  Dyer,  819o/ 
Diekaon  v.  Ohieoffo,  K  L  A  P.  R.  Co.  71 
Mo.  875 ;  Pierce  v.  German  Sav.  A  Loan  Soe, 
72  Cal.  188;  Irvine  v.  Wood,  61  N.  Y.  228, 
10  Am.  Rep.  608. 

Notice  was  not  necessary,  because  the  de* 
fendant  has  actively  maintained  and  con- 
tinued the  embankment  by  repairing  and 
stouine  the  same  when  without  such  repair- 
ing and  stoninff  it  would  probably  have  becB 
washed  away  long  before  this  by  the  very 
waters   which   it  wrongfully  obstructed. 

Morris  Canal  A  Bkg.  Co.  v.  Ryereon,  21 
N.  J.  L.  469;  Walter  ▼.  Wicomico  County 
Comre.  35  Md.  893 :  Waemer  v.  Delaware,  L. 
A  W.  R.  Co,  80  N.  Y.  216,  36  Am.  Rep. 
608;  Tate  ▼.  Missouri,  K.  d  T.  R.  Co.  64 
Mo.  155. 
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The  cTidence  was  sufflcient  to  eitabliflh  an 
ancient  watercourse. 

Earl  Y.  De  Hart,  12  N.  J.  Sq.  988,  72  Am. 
Dec.   895. 

Dall»fl«  OircuU  Jvjdge,  deliTered  the  opin- 
ion of  the  court: 

On  May  14,  1879,  the  Delaware  ft  Bound 
Brook  Railroad  Company  leased  its  railroad 
to  the  Philadelphia  ft  Reading  Railroad 
Company,  plaintiff  in  error,  and  the  latter 
company  entered  under  tbe  lease.  Long  prior 
to  the  demise,  an  embankment  forminff  part 
of  the  roadbed  had  been  ao  constructed  as  to 
preyent  the  flow  of  water  through  a  small 
run,  fed  by  springs,  cm  land  of  the  plaintiff 
below ;  and  a  ditch  had  been  dug  along  the 
foot  of  the  embankment  to  conduct  the  water 
to  the  Raritan  river  and  there  discharge  it. 
The  first  count  of  the  declaration  avers  that 
this  ditch  **  fails  altogether  to  drain  the  wa- 
ter of  said  springs  from  the  plaintiff's  said 
farm ;"  and,  on  bdbalf  of  the  plaintiff,  evi- 
dence was  adduced  to  show  that  the  defend- 
ant allowed  it  to  become  filled,  and  that, 
although  the  plaintiff  had  cleaned  his  spring 
run  out  once  after  the  rallroftd  ditch  was 
dug,  such  cleaning  proved  to  be  useless,  be- 
cause the  sprinff  run  had  no  outlet.  This 
was  contraaicted  by  the  witnesses  for  the 
defendant,  and  upon  the  question  thus  pre- 
sented the  court  instructed  the  Jury  that,  if 
any  portion  of  the  plaintiff's  damage  was 
due  to  his  failure  to  keep  the  mn  in  proper 
condition  on  his  own  land,  "he  could  not 
recover  for  such  portion;"  "that  if  he,  by 
any  act  of  omission  or  commission,  permitted 
the  ditch  upon  his  own  property  to  become 
so  cloffged  up  or  filled  up  that  the  water, 
instead  of  going  down  to  ttie  property  of  tiie 
defendant,  went  out  over  his  own  property, 
soaked  through  the  ground,  and  over  the  top 
of  it,  so  as  to  render  it  acid  or  boggy,  for 
that  part  of  the  damages  he  cannot  recover. " 
The  defendant  was  not  satisfied  with  this, 
but  asked  for  further  instruction  "that  the 
plaintiff  was  bound  to  keep  open  his  spring- 
run  ditch  upon  his  own  land,  and  if  the  sit- 
uation of  the  ditch  was  such  that,  from 
freshets  or  other  causes,  the  ditch  became 
filled,  he  cannot  recover,  if  his  negligence 
to  keep  the  ditch  open  contributed  to  his  in- 
Jury."  This  point  was  evidently  framed 
upon  the  theory  that  if  the  plaintiff's  neg- 
lect had  caused  him  any  damage,  he  could 
not  recover  at  all, — not  even  for  that  which 
had  been  caused  wholly  by  the  defendant; 
and  it  was  disafilrmed  upon  the  ground  that 
failure  to  keep  his  spring  run  open  would 
not  bar  his  right  of  recovery  to  the  extent  of 
any  damage  which  actually  resulted  solely 
from  the  defendant's  wrong,  even  if  the 
plaintiff  had  been  additionally  damnified 
through  his  own  want  of  care.  In  this  there 
was  no  error.  The  doctrine  of  contributory 
ne^lifi^ence  has  no  application.  One  who  de- 
cisively contributes  to  bring  a  mischief  on 
himself  may  not  impute  It  to  another,  but 
he  who  does  hurt  to  his  neighbor  cannot  es- 
cape liability  for  the  damage  thereby  oc- 
casioned by  showing  that  the  person  tie  has 
injured  has  also  sustained  other  or  additional 
damage  of  the  same  character  through  separ- 
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ate  acti  or  omissions  of  his  own.  In  aoch 
cases,  each  par^  is  chargeable  with  the  ood- 
sequences  of  his  own  conduct,  and  neitlier 
of  them  is  at  liberty  to  shift  his  burden  to 
the  shoulders  of  the  other.  This  view  ol  tin 
law  was  appropriately  applied  by  the  court 
below,  and  therefore  the  second  aflsignnBent 
of  error  is  not  sustained.  " 

The  remaining  assignments  relied  upon 
relate  to  the  cause  of  action  set  oat  in  ttie 
second  count.  That  count  allesee  that  the 
embankment  alreadv  mentionea  diverts  tiie 
ancient  course  of  the  water  of  the  Raritan 
river,  in  times  of  freshet,  lo  the  injury  of 
the  plaintiff's  land,  and  this  allegation  is  to 
be  now  accepted  as  true.  It  also  avecs  that 
the  defendant  became  the  lessee  and  poeaeasor 
of  the  railroad  after  the  embankment  had 
been  erected,  but  "has  since  continaed,  need, 
and  maintained  it^**  and  of  these  facto  there 
is  no  doubt.  It  further  alleges,  however, 
that  the  plaintiff  "fequested  the  said  defend- 
ant to  remove  the  said  obstruction,*  bnt  of 
such  request  no  proof  whatever  was  made  or 
evidence  offered,  and  thus  arises  the  most 
important  a  uestion  in  the  case,  viz. ,  Xs  the 
appellant  liable,  without  request  or  mytioe, 
for  the  damage  caused  to  the  appellee  bv  the 
existence  of  this  embankment,  althoajrh  the 
appellant  did  not  erect  it,  and  has  maintained 
and  used  it  only  as  a  part  of  its  roadway? 

From  the  report  of  Pmruddoek'M  Cbie,  5 
Coke,  101,  it  appears  that  the  house  of  tbe  de- 
fendant had  becm  built  by  his  feoffee  on  his 
own  freehold,  but  so  near  to  a  hooae  whi<di 
was  afterwards,  and  before  suit  brought^  con- 
veyed to  the  plaintiff,  that  the  former  dia- 
charred  water  upon  the  latter.  The  plain- 
tiff brought  his-  action  quod  permiUat,  and 
one  of  the  points  presented  and  considered 
was  whether  the  action  would  lie  iigainat  the 
feoffee  of  him  who  had  erected  the  bouae 
which  caused  the  nuisance,  and  it  waa  held 
bv  the  king's  bench,  affirming  the  Judgment 
of  the  common  pleas,  that  it  would,  but  only 
after  request  for  abatement  The  court  aaid : 
"And  if  it  be  not  reformed  after  request 
made,  the  quod  permiUat  lies  against  the 
feoffee,  and  he  shall  recover  damages  if  be 
do  not  reform  it ;  but  without  request  made 
it  doth  not  lie  against  the  feoffee,  but  against 
him  who  did  the  wrone  it  lies  without  any 
request  made,  for  the  Taw  doth  not  require 
any  request  to  be  made  to  him  who  dotb  tbe 
wrong  himself." 

The  judgment  in  the  Osm  qf  Bolf,  which 
was  decided  about  fifteen  years  earlier,  seems 
to  have  been  to  the  same  effect,  but  the  uFVn- 
ruddock  Ca»e  has,  for  about  three  centariea, 
been  regarded  as  the  leading  one  on  the  sub- 
ject, and  as  settling  the  law  of  England  with 
respect  to  it.  Pollock  on  Torts,  which  was 
first  published  in  1886  or  1887,  has  already 

f massed  through  three  editions,  and  in  the 
atest  of  these  its  eminent  author  still  retains 
his  citation  of  that  case  as  authority  for  the 
proposition,  which  he  lays  down  without 
hesitancy  or  qualification,  that  "if  one  who 
has  erected  a  nuisance  on  his  land  oonveya 
the  land  to  a  purchaser  who  continues  the 
muisance,  the  vendor  remains  liable,  and  the 
purchaser  is  also  liable  if,  on  request,  be 
does  not  remove  it. "    If  it  had  been  deemed 
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neceflBary,  other  tnfhorities  might  have  been 
tdded  in  support  of  this  statement,  and 
among  them  the  case  of  Jone$  ▼.  WilUama, 
11  Mees.  A  W.  176,  in  which  Baron  Parke 
followed  the  Que  cf  Penruddoek^  and  quoted 
with  approval  Jenkins'  Sixth  Century,  case 
fi7  (where  be  assumes  the  Penruddock  'Que  to 
have  been  referred  to),  for  this  recital  of  the 
law:  "A.  builds  a  house  so  that  it  hangs 
over  the  house  of  B.,  and  is  a  nuisance  to 
him.  A.  makes  a  feoffment  of  his  house  to 
C,  and  B.  a  feoffment  of  his  house  to  D., 
and  the  nuisance  continues.  Now  D.  cannot 
abate  the  said  nuisance,  or  have  a  quod  per- 
miitat  for  it,  before  he  makes  a  request  to 
C.  to  abate  it,  for  G.  is  a  stranger  to  the 
wrone.  It  would  be  otherwise  if  A.  con- 
tinued his  estate,  for  he  did  the  wrong.  If 
nuisances  are  increased  after  several  feoff- 
ments, these  increases  are  new  nuisances,  and 
may  be  abated  without  request." 

It  is  not  necessary  to  make  any  further  ref- 
erence to  the  £n/i:lish  Reports.  The  industry 
of  appellee's  counsel  has  not  enabled  him  to 
show  that  the  doctrine  maintained  in  the 
«afles  we  have  mentioned  has  been  discarded 
by  the  English  courts,  and  it  is  entirely  safe 
to  assume  that  it  has  not  been.  It  is,  how- 
ever, contended  that  it  has  been  departed 
from,  or  materially  qualified,  in  this  coun- 
trv,  and  especially  in  the  state  of  New  Jersey, 
where  the  subject  matter  of  this  controversy 
is  situated.  If  this  was  so,  it  would,  we 
think,  be  unfortunate ;  for,  in  our  opinion, 
the  requirement  of  notice  in  cases  of  this 
sort  imposes  no  hardship  upon  plaintiffs*  and 
Is,  in  fairness,  due  to  defendants.  -A  grantee 
«huuld  not,  of  course,  be  held  responsible 
for  the  creation  of  an  injurious  structure  by 
his  grantor,  and,  if  not  notified  of  objection, 
he  may  be  ignorant  of  its  harmful  nature,  or 
ma^  legitimately  presume  that  it  is  volun- 
tanly  submitted  to ;  and  therefore  a  plaintiff 
ought  not  to  be  pennitted  to  recover  damages 
for  injury  alleged  to  have  been  done  to  blm 
bv  the  maintenance  of  a  pre-existing  condi- 
tion during  a  period  when,  with  fulfknowl- 
edjie  of  his  hurt,  he  had  made  no  complnint 
of  It,  nor  requested  the  removal  of  its  cause. 
As  was  said  in  Central  Truet  Q).  efNew  York 
V.  Wabath^  8t.  L.  db  P.  B,  Q>.  tnfra,  "The 
subject  has  been  fully  considered  by  the 
courts  both  in  England  and  in  this  country, " 
and  with  the  same  result,  viz., ''that,  where 
the  party  was  not  the  original  creator  of  the 
nuisance,  he  must  have  notice  of  it,  and  a 
request  must  be  made  to  remove  it,  before 
any  action  can  be  brought. "  There  may  be 
some  divergence  in  expressions  of  different 
judges,  but  that  this  is  a  correct  statement 
of  the  effect  of  the  decisions  there  can  be  no 
doubt.  Central  TYust  Co.  of  New  York  v. 
Wdbaeh.  8t.  L,  A  R  R  Co,  (^  Fed.  Rep. 
441 ;  Ptumer  v.  Harper,  8  N.  H.  88.  14  Am. 
Bee.  888:  Curtice  v.  TJumpeon,  19  N.  H. 
471 ;  CarUUm  v.  BedingUm,  21  N.  H.  291 : 
Joh^uon  ▼.  Leme,  18  Conn.  808,  88  Am.  Dec. 
405 ;  Noyea  t.  StiUfnan,  24  Conn.  16 ;  Con- 
hocton  Stone  Boad  v.  Buffalo,  N,  7.  A  E,  B. 
Q>.  01  N.  T.  678,  10  Am.  Rep.  646 ;  Ahem 
V.  SUele,  116  N.  Y.  208,  6  L.  R.  A.  449; 
MeDonaugh  t.  QUman,  8  Allen,  264,  80  Am. 
Dec.  72 ;  NiehoU  t.  Boston,  98  Mass.  89.  98 
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Am.  Dec.  132 ;  Origsby  v.  Clear  Lake  Water 
Works  Co,  40  Cal.  896 ;  Quite  v.  Bmiih  (Cal.) 
86  Pac.  Rep.  859. 

It  is,  however,  further  contended  that  in 
this  particular  case  notice  was  not  requisite— 
First,  **  because  the  defendant  has  made  use 
of  the  embankment  ever  since  it  acquired 

f possession  of  the  same,  with  a  knowledge  of 
ts  injurious  results;  and,  second,  because 
the  defendant  has  actively  maintained  and 
continued  the  embankment  by  repairing  and 
stoninff  the  same."  The  assertions  of  law 
and  of  fact  embodied  in  these  propositions 
have  had  our  careful  consideration,  but  we 
have  not  been  convinced  that  either  of  them 
is  well  founded.  We  are  by  no  means  sat- 
isfied that  Imowledge  by  a  defendant  of  the 
damage  caused  to  a  plaintiff  renders  a  re- 
quest to  abate  unnecessary.  The  general 
principle  that  ordinarily  actual  knowledge 
supersedes  a  requirement  of  notice  is  not 
overlooked,  but  nere  not  only  is  notice  re- 
quired to  direct  attention  to  the  damage  oc- 
casioned by  the  nuisance  alleged,  but  a  re- 
quest to  abate  is  also  needed  to  inform  him 
who  continues  it  that  it  is  not  assented  to. 
As  was  said  in  Johnson  v.  Lewis,  supra,  the 
plaintiff  ''should  be  presumed  to  acquiesce 
until  he  requests  a  removal  of  the  nuisance ;" 
and,  if  this  view  be  correct,  knowledge  of 
the  injury  done,  even  if  tantamount  to  notice 
of  that  fact,  is  still  not  equivalent  to  all 
that  is  requisite,  for  it  does  not  rebut  the 
presumption  of  acquiescence.  But  it  is  not 
necessary  to  pass  upon  this  point,  and  we  do 
not  do  so.  For  the  present  purpose,  it  is 
sufficient  to  say  that  we  find  upon  the  record 
before  us  no  evidence  whatever  that  the  ap- 
pellant actually  knew  of  the  hurt  done  by 
the  embankment,  and  that  nothing  appears 
which,  in  our  opinion,  would  warrant  us  in 
charging  it  with  constructive  knowledge  of 
it. 

As  to  the  second  proposition,  it  must  be 
admitted  that  the  appellant  has  maintained 
the  embankment ;  that  it  uses  it  as  part  of 
its  roadbed,  and  for  that  use  has  repaired 
and  preserved  it.  Does  it  follow  that  this 
action,  though  brought  without  notice  or  re- 
quest, can  be  maintained?  There  certainly 
is  nothing  in  the  Penruddock  Case,  or  in  any 
of  those  which  follow  its  lead,  upon  which 
an  affirmative  answer  to  this  inquiry  could 
be  based.  There  are  cases  to  the  effect  that 
a  feoffee  or  lessee  is  liable,  without  request, 
where  he  increases  the  nuisance ;  but  where 
this  is  shown  he  is  held  to  be  liable  to  the 
extent  of  the  increase  only,  and  this  upon 
the  ground  that  to  that  extent  the  nuisance 
is  a  new  one,  and  arises  from  his  own  act. 
This  principle  of  liability  has  \reen  applied, 
too,  in  cases  where  the  cause  or  means  of 
nuisance  was  not  added  to,  but  where  the 
use  made  of  it  was  such  as  to  be  in  itself  a 
nuisance,  and,  consequently,  a  new  wron^. 
Of  these,  Moore  v.  Browne,  8  Dyer,  319J,  is 
an  example.  It  was  an  action  on  the  case 
for  diverting  the.  water  of  a  conduit  pipe. 
It  appeared  that  the  husband  of  the  defend- 
ant had  attached  to  the  main  a  small  pipe 
with  a  cock,  thereby  drawing  water,  at  his 
pleasure,  to  serve  his  house.  The  wife  con- 
tinued to  draw  after  his  death,  and  for  this 
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•be  was  held  liable  as  for  a  new  diyenion. 
The  distiDction  between  sach  a  case  and  that 
now  under  consideration  is  manifest  Con- 
tinuance in  the  active  commission  of  a 
wrone,  bj  the  use  of  pre-ezistinf  means,  is 
one  thing,  but  the  use  of  a  wrongful  struct- 
ure in  a'manner  and  for  a  purpose  wholly 
disassociated  from  the  wrong  is  quite  another 
and  a  yery  different  thinff.  The  use  of  this 
embankment  by  maintaining  tracks  on  it  nei  • 
iher  renders  It  more  inlunous,  nor  inflicts 
any  separate  injury.  U  it  had  been  con- 
structed for  the  purpose  of  accumulating 
water,  and  the  appellant  had  used  the  water 
so  accumulated,  the  cases  would  be  more 
like ;  as  it  is,  they  are  essentially  dissimilar. 
If  the  complaint  was,  not  merely  of  the 
maintenance  of  the  embankment  by  the  de- 
fendant, but  that  the  defendant  backed  up 
and  used  the  water,  there  would  have  been 
no  necessity  to  allege  who  erected  it,  or  that 
request  had  been  made  for  its  removal,  be- 
cause the  conduct  of  the  defendant  itself 
would  have  been  the  basis  of  the  action,  and 
not  the  presence  of  an  embankment  which  it 
had  not  constructed.  There  is  another  class 
of  cases,  represented  by  Irvins  y.  Wood,  61 
N.  Y.  838,  10  Am.  Hep.  608,  in  which  it  is 
held  that,  where  a  positive  legal  duty  is  at- 
tached to  the  possession  of  property,  a  fail- 
ure on  the  part  of  its  possessor  to  discharge 
that  duty  is  not  justified  by  the  fact  that  its 
performance  was  rendered  necessary  by  the 
condition  in  which  the  property  had  come 
into  his  hands.  But  what  duty  with  respect 
to  this  embankment,  either  to  the  appellee 
or  to  the  public,  has  the  appellant  neglected? 
It  is  not  only  admitted,  but  is  insisted,  that 
it  has  been  kept  in  repair,  and  it  is  not  pre- 
tended that  the  appellant  has  been  ffuilty 
of  any  want  of  care  to  the  damage  of  the  ap- 

Kllee.  No,  it  is  the  existence  of  the  em- 
nkment  which  is  complained  of,  and  to 
assert  that  there  is,  in  the  absence  of  request, 
a  duty  to  remove  it,  is  to  beg  the  question 
at  issue,  not  to  solve  it.  Irvitu  v.  Wood, 
and  other  like  cases,  do  not  determine  it,  for 
they  did  not  involve  nor  induce  its  considera- 
tion. 

But  it  has  been  insisted  that,  although  the 
Tiews  we  have  expressed  mav  prevail  in 
England,  and  throughout  the  United  States 

J^enerallv,  they  are  not  in  accord  with  the 
aw  of  New  Jersey,  and  therefore  we  have 
given  to  the  decisions  of  the  courts  of  that 
state  especial  consideration.  The  earliest  of 
these  is  to  be  found  in  the  report  of  the  case 
of  Pienon  v.  OUan  (1888)  14  K.  J.  L.  86, 
S6  Am.  Dec.  497.  There  the  question  was 
whether  a  party  upon  whose  land  a  dam  had 
been  erected  by  a  prior  owner  was,  without 
request,  liable  for  the  nuisance  thereby  oc- 
casioned, and  it  was  held  that  he  was  not. 
The  defendant  had  set  up,  by  pleas,  that  no 
request  had  been  made,  and  to  those  pleas 
the  plaintiff  demurred.  In  the  opinion  of 
the  court  (Homblower,  Oh.  J. ) ,  the  law  on 
the  subject  is  said  to  have  been  then  settled ; 
and  the  Penruddock  Ocm,  and  others,  are  re- 
ferred to  as  supporting  this  statement  and 
conclusion :  **  As  well,  then,  upon  the  good 
sense  and  common  Justice  of  the  case,  as 
imon  t^P  nrround  of  unquestioned  authority, 
27  L.  R.  A. 


I  am  of  the  opinion  that  the  demoRer  oaght 
to  be  oveiTuled. " 

In  Beaoen  v.  IHfnmer  (1866)  86  N.  J.  L. 
97,  the  defendant  demnrred  to  the  declara- 
tion, assigning  for  cause :  **  (1)  That  there 
is  no  allegation  that  the  defendant  erected 
the  dams,  etc. ;  (2)  that  there  is  no  averment 
of  a  request  to  remove  them. " 

And  as  to  these  two  causes  the  court,  cit- 
ing PStrton  V.  Glean  and  other  authorities, 
said :  "Where  the  action  Is  brought  for  tbe 
erection  or  continuanoe  of  a  nuisance,  It  is 
necessary  to  allege  that  the  defendant  erected 
or  continues  it;  and  if  the  action  is  not 
brought  against  Uie  original  erector,  but 
against  the  feoffee,  lessee,  etc,  a  special  re- 
quest to  remove  it  must  be  alleged." 

Then  followed  the  decision  In  Morrii  Canal 
db  Bkff.  Oo.  V.  Rifonon  (1869)  27  N.  J.  L. 
467 ;  and  it  is  argued  that  by  it  the  two  pre- 
ceding cases  were  overruled.,  or  at  least  so 
modified  and  limited  as  to  render  them  in- 
effective in  the  present  case.  The  first  of 
these  suggestions  encounters  the  objection 
that  no  intention  to  supplant  the  earlier  cases 
is  expressed  in  the  later  one ;  and  the  alter- 
native position  rests  upon  a  construction  of 
the  Judgment  in  the  Byerton  Case  which  is 
inaccurate  and  inadmissible.  Pienon  t. 
Qkan  was  explained  and  distinguished, — 
not  overruled;  and,  although  the  learned 
Judge  who  delivered  the  opinion  had  con- 
curred in  the  judgment  in  Beaven  v.  Tritn- 
fMT,  that  case  was  not  even  mentioned.  In 
Morris  Canal  dBko,  Oo.  v.  Biforton  the  action 
was  brought  for  damage  done  to  the  plain- 
tiff's land  by  the  defendant's  use  of,  and 
omission  to  repair,  certain  works  of  its  canal^ 
for  the  creation  of  which  it  was  not  respon- 
sible ;  and  in  a  single  sentence  of  the  opin- 
ion of  the  court  we  nave  the  substance  of  the 
utmost  which  it  contains  to  give  color  to  the 
view  which  the  appellee  asks  us  to  take  of 
it  as  a  whole.  That  sentence  is,  "An  action 
may  be  maintained  against  a  party  who  con- 
tinues a  nuisance  erected  by  anoUier,  with- 
out a  request  to  abate  it  ;*  and  the  question 
which  confronts  us  is.  What  is  the  precise 
thouffht  intended  to  t)e  express^  by  this  in- 
explicit langpiagef  In  what  sense  were  the 
words  ''continues  a  nuisance"  used;  or,  to 
put  it  differently,  what  was  in  mind  as  con- 
stituting a  continuance  of  a  nuisance?  If 
this  question  can  be  satisfactorily  answered, 
all  diflSculty  as  to  the  true  purport  and  effect 
of  the  opinion  may  be  overcome.  In  the 
first  place,  it  may  oe  said  that  it  is  scarcely 
conceivable  that  a  different  significance  was 
purposed  to  be  ascribed  to  the  term  "contin- 
uance of  a  nuisance"  from  that  which  had 
been  theretofore  attached  to  it.  The  Panrud- 
dock  Caae  was  not  rejected,  and  the  decisions 
which  uphold  its  rule,  though  to  some  ex- 
tent critically  discussed,  were  not  disap- 
S roved.  It  was  said  that  Psnruddoek^i  0am 
oes  not  support  the  doctrine  which  was  con- 
tended for  in  the  case  which  was  under  con- 
sideration, but  it  was  not  intimated  that  the 
doctrine  which  it  does  support  is  not  in  con- 
formity with  the  law  of  New  Jersey.  It 
was  pointed  out  that  it  was  not  necessary  to 
question  the  correctness  of  the  decision  in 
Pierian  v.  Glean,  for,  admitting  its  aathor- 
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ity  in  its  broadest  extent,  its  principle  was ' 
not  pertinent.  Indeed,  the  opinion  in  the 
Ryeraon  Caae  cannot  be  carefully  read  with- 
out discerning  that  the  object  of  its  author 
was,  not  to  discard  or  overthrow  an  estab- 
lished doctrine,  but  to  demonstrate  its  inap- 
plicability to  a  particular  case.  The  right 
of  Uie  defendant  to  maintain  the  works  there 
in  question  was  upheld  (page  467),  and  the 
instruction  of  the  trial  Judge  that  there  was 
no  liability  except  for  faulty  construction 
or  failure  to  repair  was  approved,  the  court 
saying  :  ''Although  one  of  the  counts  of  the 
declaration  claims  damages  resulting  from 
the  erection  of  the  dam  and  embankment, 
Tet  Uie  charge  of  the  court  clearly  excludes 
from  Uieir  consideration  all  damages  result- 
ing from  that  cause  alone." 

In  short,  the  defendant's  liability  was 
maintained  (irrespective  of  the  omission  to 
repair,  which  was  the  actual  basis  of  the  de- 
oision)  solely  upon  the  ground  of  continuance 
of  nuisance ;  and,  as  we  have  before  said,  the 
only  question  is  as  to  what  was  in  contempla- 
tion as  evidencing  or  constituting  a  con- 
tinuance. If  it  was  intended  to  affirm  that 
any  use  whatever  of  a  structure  which  had 
been  wrongfully  erected  amounts  to  a  con- 
tinuance of  the  wrong,  even  though  the  acts 
of  user  are  not  themselves  injurious,  and  do 
not  newly  cause  or  add  to  the  original  injury, 
then  indeed  this  opinion  would  conflict  with 
the  uniform  current  of  authority.  But  we  do 
not  think  that  it  is  fairly  subject  to  such  in- 
terpretation. It  contains  this  defining  lan- 
l^nage :  * "  Whether  there  be  in  fact  a  con- 
tinuance of  the  nuisance  by  the  defendant  is 
•  question  of  evidence.  If  the  defendant,  by 
any  active  participation  of  his,  assent  to  4he 
wrong,     .    .    .    he  continues  the  nuisance.** 

There  must  be  assent  to  the  wrong,  and  to 
establish  this  there  must  be  evidence  of  active 
participation  in  the  wrong.  Use  of  the  thing 
oomplained  of,  for  a  purpose  entirely  apart 
from  the  hurt  it  occasions,  is  not  enouKh. 
Such  a  use  is,  with  respect  to  the  injury, 
passiTe,  and  not  active.  It  involves  no  par- 
ticipation in,  no  adoption  or  partaking  of, 
the  wrong  committed  bv  the  creator  of  the 
injurious  thing.  The  illustrations  which  ac- 
company the  oeflnition  we  have  quoted  make 
this  yerr  clear.  It  is  said:  ''If,  for  instance. 
he  [defendant]  repairs  the  dam,  and  holds 
back  the  water  upon  his  neighbor  for  use  of 
his  own  mill  or  canal,  he  continues  the  nui- 
aance,  .  .  .  but,  if  the  defendant  simply 
anffer  a  dam  erected  upon  his  land  by  a 
foroMr  owner  to  remain  without  being  used 
bj  him,  it  is  no  continuance  of  the  nuisance.  ** 

The  distinction  is  obvious.  One  who  by  re- 
pairing a  dam  causes  water  to  accumulate  on 
another's  land,  and  uses  that  water  for  his 
own  mill  or  canal,  actively  participates  in 
the  wrong  itself,  and  partakes  of  the  very 
olement  of  direct  injury.  He  continues,  not 
the  dam  merely,  but  the  nuisance  committed 
by  its  means.  But  where  a  dam  is  suffered 
to  remain  without  being  used  as  or  for  the 
purposes  of  a  dam  (and  the  character  of  use 
referred  to  in  both  illustrations  must  be  taken 
to  be  the  same),  there  is  no  use  of  it  as  a 
wrongdoing  agency,  and  consequently  there 
is  not  a  continuance  of  the  nuisance.     What 


has  been  said  makes  it  unnecessary  for  us  to 
further  comment  upon  (he  opinion  in  itom'a 
Canal  db  Bkg.  Go,  v.  llyeraon.    The  following 

Sassages  from  it  do  not  require  explanatory 
iscussion.  They  indicate  its  general  tenor, 
and  support,  we  think,  our  apprehension  of 
its  import.  In  speaking  of  Moore  v.  Browne, 
supra,  it  is  saia:  "The  clear  principle  of 
the  case  is  that  an  act  of  hers,  appropriating 
the  water  to  her  use,  thus  recognizing  and 
sanctioning  the  wrongful  act  of  her  husband, 
was  a  continuance  of  the  wrong.  ** 

Of  the  Penruddock  Case,  it  is  said :  "  It  is 
obvious  that  the  defendant  did  no  act  assent- 
ing to  the  wrong,  or  appropriating  it  to  bis 
use,  and  thereby  adopting  or  continuing  the 
nuisance.  He  was  therefore  no  more  liable 
for  the  injury  than  he  would  have  been  if  a 
stranger  had  entered  upon  his  premises,  and 
placed  a  nuisance  there  without  his  assent. 
The  case  is  in  strict  accordance  with  the  prin- 
ciple adopted  in  Hughes  v.  Muno  [8  Harr.  A 
McH.  441],  viz.,  that  the  defendant's  living 
in  the  house  did  not  amount  to  a  continuance 
of  the  nuisance  by  him.** 

With  respect  to  Beswick  v.  Ounden,  Cro. 
Eliz.  402,  it  is  observed:  "But,  the  case 
being  again  argued,  the  court  held  that  the 
action  could  not  be  maintained,  on  the  ground 
that  there  was  no  offense  done  by  the  defend- 
ant, for  he  did  not  do  anything ;  and  therein 
the  case  was  distinguished  from  the  case  in 
4  Assiz.  pi.  8,  for  there  the  using  was  a  new 
nuisance.'" 

And  in  discussing  Pieraon  ▼.  QUan  it  is 
remarked  :  **  It  is  not  the  erection  of  a  dam, 
but  the  holding  back  of  the  water  upon  the 
plaintiff's  land,  that  constitutes  the  nuisance ; 
and  had  the  plaintiff,  instead  of  demurring 
to  the  plea,  replied  that  the  defendant  had 
so  held  back  the  water,  and  had,  by  means 
of  the  gates,  from  time  to  time,  overflowed 
the  plaintiff's  lands,  the  case  would  have 
been  brought  directly  within  the  authority 
of  Moore  v.  Browne. " 

A  few  lines  further  on  it  Is  stated  that  the 
complaint  in  the  Ryerson  Case  was:  "Not 
that  the  defendants  wrongfuUv  maintained 
the  dam,  but  that  they  neglected  to  maintain 
Hud  keep  in  repair  the  guard  bank  erected  to 
secure  the  plaintiff's  laud  from  injury  result- 
ing from  the  erection  of  the  dam.  If  it  was 
the  defendant's  duty  to  maintain  and  keep  in 
repair  the  guard  bank,  no  notice  can  be  nec- 
essary to  sustain  an  action  for  damages  result- 
ing  from  neglect  of  such  duty.  ** 

So  that  it  appears  that  the  point  which  is 
controlling  here  was  not  necessarily  for  con- 
sideration there ;  and  the  circumstance  that 
the  facts  of  that  case  did  not  require  thHt  the 
agency  of  nuisance  should  be  distinguiHhed 
from  the  nuisance  committed  by  the  use  of 
the  agency  no  doubt  accounts  for  the  frequent, 
but  not  universal,  employment  in  the  opinion 
of  the  word  "  nuisance**  to  designate  the  in- 
strumental ity  by  means  of  which  the  wrong 
is  effected,  as  well  as  to  denote  the  wrong 
itself,— the  injurious  use.  That  this  in- 
discriminate application  of  the  word  "nui- 
sance** was  not,  however,  made  in  deliberate 
disregard  of  its  distinctive  appropriateness 
in  cases  where  the  wrong  is  committed  by 
use,    is  evidenced    by   the    remark   before 
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2 noted, — that "  it  Is  not  the  erection  of  a  dam, 
nt  the  hdldine  back  of  the  water  upon  the 
plaintiff's  land,  that  constitutes  the  nui- 
sance." 

In  conclusion,  we  do  not  doubt  that,  not 
only  in  England  but  in  the  United  States  as 
well,  and  especially  in  the  state  of  New 
Jersey,  the  rule  of  Fenruddoek'i  (km  is  firmly 


established ;  and  we  are  satisfied  that  it  has 
not  undergone  any  modification  nor  been  sub- 
jected to  any  qualification  which  renders  it 
Inapplicable  to  the  present  case.  We  are 
therefore  of  opinion  that  in  refusing  to  apply 
it  upon  the  trial,  there  was  error ;  and  solely 
upon  this  ground  ike  judgment  of  tkt  Circuit 
dourt  i$  renereed. 


MASSACHUSETTS  SUPREME  JUDICIAL   COURT. 


Samuel  T.  FIELD,  Appt., 

LAMSON    &    GOODNOW     MANUFAC- 
TURING CO. 

a(SMa8i.888J 

1.  The  holder^  of  preferred  stock*  even 
if  It  was  teued  in  oompromlse  of  a  debt  of  the 
corporation  to  him,  is  a  stockholder  and  not  a 
creditor,  under  a  statute  glvinar  the  holders  of 
such  stock  aU  the  privilesree  of  other  members  of 
tlie  corporation,  InoludlDg  the  right  to  vote  upon 
the  stock. 

8.  A  guaranty  by  a  eorporatton  of  dlv- 
Idonde  upon  preferred  sloek  in  accord- 
ance with  a  statute  permlttlnff  a  guaranty  of 
such  dividends  payable  oumulatlFely.  out  of  net 
profits,  does  not  make  the  dividend  payable  at  all 


events,  but  only  devotes  the  proHts  to  fibe  paj- 
ment  of  dividends  upon  such  stock  in  preference 
to  common  stock. 

8.  The  dedaratien  of  a  diTidend  cmi 
of  net  profits  contrary  to  the  judgment  of 
the  directors  is  not  required  by  a  guaranty  by  the 
corporation  of  dividends  upon  preferred  stoofc 
in  accordance  with  a  statute  simply  permitting^ 
a  guaranty  of  such  dividends  payable  oumuhu 
tively  out  of  net  profits. 

4.  The  rl^ht.to  diTidende  on  preferred 
stock  which  are  payable  out  of  net  profits  can- 
not be  enforced  in  an  action  at  law.  even  if 
there  are  net  profits  out  of  which  they  might  be 
paid«  if  no  dividend  has  been  declared. 

5*  A  eonrt  of  equity  cannot  compel  the^ 
decUuratlon  of  a  dividend  on  preferred 
stock  out  of  net  profits  from  which  the  direct- 
ors have  a  right  to  make  the  dividend  payable 


Nora.— Pn^errvd,  QuaTamlUe&  afid  intareit-hear- 
diffstoefc. 

I.  Power  to  inut, 

a.  In  tTM  Jlmt  ifwf anee. 

b.  Girenbv  cAanoe  of  Charter  or  artCel«t. 
IL  EetoppAio  dmy  wAi^Vty. 

m.  NaUwre  of  interest  ortaUd  by.      "^ 
IV.  Bi0/it<  and  pre/erencesoa  to  assets* 
V.  Biahte  and  vrtfwenu%  in  dividmdt. 

a.  IngenerdL 

b.  PavtM/ntoutof  capUaL 

o.  PKiyment  when  eapttoi  is  impaired  or  debts 
unpaid, 

d.  CHcamnceed  (UtHdends. 

e.  Pre/erence  over  oommon  ttoih, ' 

f.  ^ecumutatfons  and  arrears, 

VL  Remedy  to  obtain  or  protect  dividends. 

VIL  Gtiaranty  of  dividende  by  outside  partit, 
VIII.  7nterest-bearffi0  sCoe^ 

DL  fl^;>eoial  stoclr. 
X.  Beduction  of  eharee, 

XL  Miscellaneous  matters, 

L  Power  to  isstia. 
a.  In  the  first  instance, 

AU  kinds  of  shares  of  stock  which  have  any  pe- 
culiar advantages  over  other  shares  may  be  con- 
sidered in  some  respects  preferred  stock,  but  as 
will  appear  below,  in  addition  to  a  mere  provision 
for  preference  over  other  shares  in  respect  to  pay- 
ment of  dividends  there  sometimes  is  added  a 
guaranty  of  some  sort,  making  what  is  called 
guaranteed  stock.  So,  also,  stock  has  sometimes 
been  issued  with  an  express  provision  for  interest 
as  distloguttiaed  from  dividends.  Another  kind  of 
stock  called  special  stock,  with  a  provision  for  its 
redemption  and  other  peculiarities,  is  Issued  under 
the  Massachusetts  statutes. 

A  railroad  company  has  not  power  to  guarantee 
A  specified  dividend  on  its  stock  as  a  premium  to 
induce  a  subscriber  to  take  it,  even  if  the  guar- 
anty la  in  part  consideration  of  necessary  services* 
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unless  such  power  is  expressly  granted.  Memphis 
Grain  ft  Elevator  Go.  v.  Memphis  ft  a  B.  Oo.  8a> 
Teno.  708. 

As  to  eftect  of  guaranty,  see  in/ra,V.,  d. 

The  right  of  a  corporation  to  issue  preferred 
shares  in  the  first  instance,  that  ts^bef  ore  any  vested 
rights  of  stockholders  have  accrued,  is  discussed 
In  Kent  v.  Quicksilver  Mln.  Oo.,  78  N.  Y.  160,  In 
which  it  is  said:  *'We  know  nothing  in  the  consti- 
tution or  the  law  that  inhibits  a  corporation  from, 
beginning  its  corporate  action  by  classifying  the 
shares  in  its  capital  stock,  with  peculiar  privliegea 
to  one  share  over  another,  and  thus  oiferlng  its 
stock'to  the  public  for  subscriptions  thereto.  .  .  • 
Bach  subscriber  would  know  for  what  daas  of 
stock  he  put  downl  his  name,  and  what  right  be- 
got when  he  thus  became  a  stockholder.**  This  is 
now  well  settled  doctrine  in  this  oonntxy  as  will 
appear  from  the  statements  following. 

Lack  of  any  authority  In  the  charter  for  the  Issae 
of  preferred  stock  will  not  prevent  stock  otheiwlae 
properly  issued  from  being  valid  as  preferred  stodt 
If  it  was  issued  by  the  original  authority  and  con- 
sent of  all  the  shareholders,  or  has  received  their- 
subsequent  ratification,  or  long  acquiesoenoe.  Big- 
gins V.  Lansingh,  164  IlL—. 

Where  all  stockholders  consent  a  oorporatloii 
may  lawfully  issue  preferred  stock  In  the  abeenca- 
of  any  provision  to  the  contrary.  Hayemayer  v, 
Bordeaux  Co.  (111.  C.  C.}  8  Nat.  Corp.  Rep.  127 

Where  the  charter  does  not  prohibit  the  Issue  of* 
preferred  stock  and  the  amount  of  stock  issued 
does  not  exceed  the  limit  allowed  by  the  charter, 
the  issuance  of  preferred  stock  is  not  unlawful. 
Hazlehurst  v.  Savannah,  G.  ft  N.   A.  R.  Oo.4a- 
Ga.  VL 

A  claim  that  distinctions  between  preferred  stock, 
and  common  stock  could  not  be  made  Inthe  organ- 
ization of  a  corporation  by  the  purchasers  of  a- 
railroad  at  a  judicial  sale  was  made  but  not  decided^ 
in  Mackintosh  v.  Flint  ft  P.  M.  B.  Co.,  8S  Fed.  Bap.. 


Sto  also  ;iU  L.  K.  A.  820;  44  L.  R.    A.  O.M);  45  L.  H.  A.  438. 
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flomalatlTely,  where  for  half  the  time  for  which 
the  dlTtdends  are  claimed  there  were  no  net  prof- 
its, and  tbe  condition  of  the  corporation  is  such 
that  the  court  cannot  say  that  the  payment  of 
dividends  mijrht  not  Injure  the  concern,  or  that 
the  withholdiDff  of  them  mifrht  not  be  Judicious. 

(November  28,  IBM.) 

APPEAL  by  plaintiff  from  a  lad/i^eDt  of 
tbe  Superior  Court  for  FransliD  County, 
in  favor  of  defeudant  in  an  acUoD  brought  to 
compel  payment  of  diyidends  upon  plaintiff's 
stock  in  the  defendant  corporation.  Affirmed, 
The  Lamson  A  Gk)odnow  Manufacturing 
C6.,  was  prior  to  July  20,  1885,  a  manufactur- 
ing corporation  organized  under  the  laws  of 
the  commonwealth,  with  a  capital  stock  of 


$800,000.  On  that  day  its  debts  were  so  large 
and  so  pressing  that  a  compromise  a^i^reenicnt 
was  effected  ^tween  it  and  iU  creditors  for 
the  purpose  of  avoiding  compulsory  winding* 
up  proceedings.  This  agreement  provided 
that  the  creditors  who  signed  it  should  take  in 
lieu  of  their  claims  preferred  stock  and  bonds 
of  the  corporation  in  certain  proportions,  and 
upon  certain  terms,  prescribed  by  the  com- 
promise agreement. 

The  stock  was  to  be  preferred  stock  with  a 
guaranteed  dividend.  The  agreement  was 
carried  out  and  the  plaintiff  holding  some  of 
the  stock  upon  which  the  guaranteed  dividend 
had  not  been  paid  brought  this  suit  to  compel 
payment. 

Further  facts  are  stated  in  tbe  opinion. 


860,  where  the  objection  was  made  by  persons  who 
had  no  shares  of  stocic  but  were  demanding  some 
by  virtue  of  certain  certificates  which  called  for 
stock  after  Ave  consecutive  annual  dividends  bad 
been  made  on  preferred  stock  and  these  had  not 
yet  been  paid. 

In  Anthony  v.  Household  Sew.  Mach.  Co.,  5  L.  R. 
A.  875, 16  B.  1. 971,  it  appeared  that  no  power  to  issue 
valid  preferred  stock  existed  at  the  time  a  contract 
therefor  was  made,  but  the  reason  of  this  incapac- 
ity does  not  appear,  and  the  power  was  afterwards 
obtained. 

In  Rngland  the  power  to  issue  preference  shares 
depends  on  the  memorandum  and  articles  of  asso- 
efation. 

Without  passing  on  the  question  of  right  an  in- 
junction was  refused  against  tbe  issue  of  preferred 
sharea  of  stock  in  the  case  of  Flelden  v.  Lancashire 
ft  Y.  B.  Co..  2  DeO.  ft  8.  681,  on  the  ground  that 
more  mjschief  was  likely  to  be  done  by  interfering 
at  that  stage  than  by  refusing  to  do  so. 

Where  power  to  create  preference  shares  up  to  a 
certain  Umit  was  expreaely  given,  it  was  held  that 
the  issue  of  such  shares  beyond  that  limit  could  not 
be  permitted,  although  the  company  was  author- 
ised to  increase  its  capital  by  the  issue  of  *^ew 
shares.**  Melhado  v.  Hamilton,  21  Week.  Rep.  (a9« 
fS  L.T.  N.  &  £78,  affirmed  in  »  L.  T.  N.  8. 864,  21 
Week.  Bep.  874. 

Power  to  issue  preference  shares  is  not  found  In  a 
provision  of  articles  of  association  that  directors 
Boay  increase  tbe  capital  by  issuing  new  shares  of 
such  nominal  value  as  may  be  determined  on.  Moss 
T.  Syers,  82  L.  J.  Gh.  m,  11  Week.  Rep.  lOMw 

An  InJunctiOD  against  the  issue  of  some  of  the 
abareswlth  a  preferential  dividend  under  resolu- 
tion and  where  the  articles  contained  no  power  in 
thte  respect,  was  granted  on  tbe  application  of 
sbareholders  who  were  not  present  at  a  general 
meeting  of  tbe  shareholders  which  authorised  such 
iasae,  although  they  had  nuUce  of  it.  Button  v. 
Scarborough  Clifr  Hotel  Co.  2  Drew,  ft  8. 614.  18 
Week.  Rep.  681,  affirmed  in  4  !>eO.  J.  ft  8. 692. 

Ihe  decision  is  based  on  the  proposition  that  the 
articles  of  association  constitute  tne  contract,  and 
that  the  issue  of  part  of  the  shares  witii  a  prefer- 
ential dividend  is  an  alteration  of  the  contract  of 
any  shareholder  who  does  not  assent  thereto. 

Expreaaly  refusing  to  express  his  own  opinion  as 
to  the  correctness  of  tbe  decision  in  the  case  of 
Hutton  V.  Scarborough  Cliff  Hotel  Co.,  8ir.O.  JesBei, 
M.  B.«  decided  In  Harrison  v.  Mexican  R.Co.,  L.  R. 
19  Eq.  368. 12  Moak,  Eng.  Rep.  703, 44  L.  J.  Ch.  U»M 
L.  T.  N.  8. 82, 28  Week.  Rep.  408.  that  the  implica- 
tion against  the  right  to  issue  preferred  sharee 
where  the  memorandum  of  the  association  wns 
silent  on  the  subject,  might  be  repudiated  where 
the  articles  of  association  contemporaneous  there- 
with contained  clear  provisions  on  the  subject.       1 

97L.RA. 


The  creation  of  new  shares  to  be  called  prefer- 
ence shares  wit  ha  riirht  to  preferential  dividends 
of  5  per  cent  is  held  in  Re  8outh  Durham  Brewery 
Co..  L.  R.  81  Ch.  Div.  261,  iS5  L.  J.  Ch.  170, 53  L.  T.  N. 
8. 028, 84  Week.  Rep.  126,  reversing  the  decision  of 
the  judge  below,  to  be  within  the  power  of  the 
company  where  its  articles  of  assottiation  contem- 
poraneous with  the  memorandum  authorise  the 
mcrease  of  capital  with  or  without  special  priv- 
ileges and  priority  over  tbe  original  shares. 

Where  the  original  articles  of  association  gave 
power  to  create  additional  share  capital  which 
might  be  issued  as  preference  shares  if  so  resolved 
by  a  general  meeting,  and  such  shares  were  issued 
pursuant  to  a  resolution  giving  them  a  preference. 
It  is  said  that  they  had  exactly  the  same  status  or 
qualification  as  If  the  memorandum  of  association 
had  in  terms  authorised  their  issue  with  such  pref- 
erence. KeBidgewater  Nav.  Co.  L.  B.  80  Ch.  Div. 
1, 26  Am.  ft  Eng.  Corp.  Gas.  886.  87  L.  J.  Ch.  800,  58 
L.  T.  N.  6. 47«.  86  Week.  Rep.  760. 

The  exchange  of  ordinary  shares  of  stock  fully 
paid  by  surrender  to  the  company  for  new  prefer- 
ence shares  is  held  valid  in  Biobbaum  v.  City  of  Chi- 
cago Orain  Elevators  11801]  8  Ch.  450, 66  L.  T.  N.  8. 
704,  where  the  exchange  was  pursuant  to  special 
resolutions  tn  accordance  with  the  memorandum 
and  articles  of  association  of  the  compHuy.  Coun- 
sel objected  not  only  to  the  exchange  of  shares  as 
such,  but  to  the  preference  ihat  woula  result  in 
discrimination  against  other  shareholders.  As  to 
ihls  point  counsel  for  the  company  argued  that  the 
pi  o posed  issue  of  preference  shares  was  author- 
ized by  the  memorandum  and  articles  of  associa- 
tion, and  that  tbe  only  preference  would  be  created 
under  the  powers  of  the  constitution  itself.  The 
court  without  discussion  of  this  point  further  than 
to  say  that  the  powers  conferred  were  leiog 
strictly  pursued,  did  not  seem  to  consider  the  point 
of  lack  of  consideration  for  such  transfer.  It 
seems  that  the  whole  of  the  capital  bad  been  issued 
and  all  shares  paid  up,  some  of  them  being  held  in 
America,  and  ttie  proposition  was  to  provide  for 
the  exchange  by  ordinary  sbareholders  of  their  ex- 
isting shares  for  preference  shares  preferred  as  to 
capital  as  well  as  dividend.  An  arrangement  with 
American  shareholders  to  permit  this  exchange  by 
British  shareholders  is  recited  in  the  statement  of 
the  case.  It  would  seem  from  the  case  that  the  ob- 
jector was  one  of  those  entitled  to  exchange  his 
shares  for  preference  shares  and  so  not  within  any 
discrimination  "even  if  such  existed  as  to  the 
American  shareholders.**  But  the  court  does  not 
discuss  tbe  question  further  than  is  above  stated. 

The  sale  of  preferred  shares  at  a  discount  is  not 
within  the  power  of  a  company  limited  by  shares 
formed  and  registered  under  tbe  Act  of  Parliament 
of  18621  under  which  a  shareholder's  liability  is 
limited  by  the  amount  unpaid  upon  his  thnr*^ 
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Hassachubbtts  Supbbmb  Judicial  Coubt. 


Not., 


Mr.  Samuel  T.  Field*  tppellant  in  pro- 
pria persona: 

It  18  shown  that  there  were  net  profits  from 
which  the  defendant  could  have  made  the 
payments  which  the  plaintiff  seeks  to  recover 
in  this  action. 

If  the  net  profits  have  been  sufficient  in 
amount  to  pay  said  installments  their  pay- 
ment is  not  subject  to  any  other  condition  or 
to  any  discretion  of  the  directors  of  the  cor- 
poration. If  so  it  might  have  been  so  stated 
in  the  certificates.  But  the  certificate  runs 
thus :  "The  holder  of  the  stock  represented 
by  this  certificate  is  entitled  to  dividends 
upon  it  at  six  per  cent  for  each  year  from  the 
time  of  its  issue  cumulatively,  before  any 
dividends  shall  be  paid  upon  any  of  the 
stock  of  said  company  except  the  preferred 


stock  issued  under  said  act,  which  dividends 
are  guaranteed  by  said  company,  a  TOte  to 
that  effect  having  been  pasMd  prior  to  its 
oriffinal  issue.** 

Morawetz,  Priv.  Corp.  dded.  §459;  Hoed- 
Une  V.  Belfast  d  M.  L.  R.  Co.  79  Me.  417. 

In  Henry  v.  Great  Northern  ii.  Cb.,1  DeG. 
A  J.  606,  the  following  language  is  used: 
**  We  think  the  guarantee  here  in  question 
will  bear  the  construction  that  the  preference 
stockholders  shall  be  entitled  to  5  per  cent 
semi-annual  dividends  when  there  are  proflta 
to  pay  them  and  not  otherwise. 

See  also  Titft  v.  Hartford,  P.  dh  R  &  <h. 
8  R.  I.  884,  5  Am.  Rep.  575 ;  Lodchart  v. 
Van  AlHyne,  81  Mich.  83,  18  Aol  Rep. 
156. 

The  defendant  owes  a  debt ;  the  dividends^ 


(Ooregum  Gold  Min.  Go.  of  India,  Ltmlted  v.  Roper, 
41  Am.  &  Bnff.  Corp.  Gas.  560).  and  a  provtelon  in 
the  EnflTliab  Companiefl  Aot  of  lbS7,  seotion  S5,  that 
every  share  shall  be  taken  subject  to  tbe  payment 
of  the  whole  amount  in  oasta.  unless  otherwise  de- 
termioed  by  a  contraot  in  writing,  does  not  change 
this  rale. 

lasuinir  preference  shares  for  dlyideuds  on  such 
shares  to  be  taken  by  the  .shareholders  at  par,  la 
held  to  be  tiZtra  vires,  and  that  each  aharebolder 
who  was  not  willing  to  accept  them  was  entitled  to 
have  the  prooeeds  of  tbe  whole  applied  ratably.  If 
they  could  be  lawfully  lasued  af all.  Hoole  v.  Great 
Western  R.  CO.L.R.  8  Ch.  App.  808, 16  Week.  Rep.  800, 
17  L.  T.  N.  8. 16& 

The  shares  being  nnaalable  except  at  a  discount, 
the  court  considered  that  the  issuing  of  them  di- 
rectly to  the  shareholders  for  dividends  amounted 
to  selling  them  at  a  discount. 

hi.  Ofeen  by  ehofige  of  dbortsr  orofrtfelss. 

An  apparent  conflict  of  decisions  exists  as  to  the 
poirer  to  Issue  preferred  shares  without  consent  of 
all  the  shareholders,  where  a  corporation  has  been 
organised  with  common  shares  only. 

The  power  to  issue  preferred  stock  under  stat- 
utes which  simply  allow  the  Increase  of  stock  and  ar- 
ticles of  asBoclatioD  which  give  no  such  authority, 
and  where  unaoimous  consent  of  the  existing  stock- 
holders was  not  shown.  Is  denied  In  Bard  t.  Ban- 
nlgan,  80  Fed.  Rep.  18,  and  the  decisions  affirmed  on 
the  ground  of  estoppel  as  Banlgan  v.  fiard,18i  XT. 
6. 801, 88  L.  ed.  988. 

So  a  leading  New  York  ease  holds  that  when  shares 
of  ordinary  stock  have  been  issued  under  a  by-law 
which  divides  the  whole  amount  of  capital  stock 
Into  equal  shares  without  any  provision  for  a  pref- 
erence, the  by-law  is  as  much  the  law  of  the  cor- 
poration as  if  its  provisions  had  been  a  part  of  tbe 
oharter,  and  the  purchasers  of  such  stock  acquire 
vested  rights  which  cannot  be  changed  without 
their  consent  by  any  subsequent  action  of  the  cor- 
poration giving  a  preference  to  other  sharehold- 
ers, even  where  there  Is  power  given  in  the  charter 
to  alter,  amend,  add  to,  or  repeal  by-laws  at  pleas- 
ure.   Kent  V.  Quicksilver  Min.  Co.  78  N.  Y.  160. 

IV>llowlDg  that  case  It  Is  held  again  that  it  is  not 
within  the  implied  power  conferred  upon  a  cor- 
poration or  its  stockholders  to  change  the  relative 
value  of  its  shares  after  they  have  been  Issued, 
without  consent  of  the  stockholders.  Campbell  v. 
American  Zylonlte  Co.  11 L.  R.  A.  600, 188  N.  Y.  455. 

This  was  the  case  of  an  attempt  to  authorise  the 
issue  of  some  preferred  shares  to  a  creditor  In  sub- 
stitution for  shares  surrendered  by  stockholders 
for  that  purpose  and  the  unregistered  owner  of 
shares  who  had  taken  them  by  assignment  was  held 
entitled  to  hold  the  shares  unaffected  by  an  at- 

S7  L.  R.  A. 


tempt  made  without  his  consent  to  change  the 
relative  value  of  the  company^  shares,  although 
his  assignor,  the  apparent  owner  of  the  shares, 
joined  in  the  consent  and  surrendered  his  propoiw 
tlon  of  the  shares  to  be  canceled* 

The  above  cases  did  not  Involve  the  question  of 
statutory  changes  or  authority.  But  several 
American  cases  hold  that  such  power  may  be  given 
by  statute,  even  against  dissent  of  prior  sharehol<U 
ers.  A  change  In  the  charter  of  a  OOTporatlon  au- 
thorising the  Issue  of  preferred  stock  In  order  to 
obtain  necessary  funds  is  held  not  to  be  such  aa 
alteration  of  Uie  contract  of  Uie  previous  sub* 
soriber  to  tbe  corporate  stoOk  as  to  relieve  hioi 
from  his  subscription.  Bverhart  v.  Westohester  * 
P.  R.  00.88  Pa.  880. 

And  a  statute  authorising  the  issue  of  prefecred 
stock  by  a  corporation  which  already  has  stock- 
holders Is  held  not  to  be  an  Infringement  upon  the 
rights  of  a  minority  of  the  stockholders  who  re- 
fuse their  assent.   Curry  v.  Scott,  54  Pa.  STOl 

Solo  Vermont  a  statute  authorising  a  corpora- 
tion to  Issue  preferred  stook  and  guarantee  a  cer- 
tain dividend  on  it  In  order  to  raise  money,  is  held 
not  an  infringement  on  the  rights  of  a  previous 
Subscriber  to  the  stock  so  as  to  release  him  from 
his  subscription.  Rutland  *  B.  fi.  Co.  v.  ThraU,  86 
Yt.680. 

8p  in  Kentucky  the  constitutionality  of  a  statute 
amending  the  charter  of  a  corporation  so  as  to  au- 
thorize the  issue  of  preferred  stock  when  the  funds 
of  the  company  had  been  exhausted  and  more 
must  be  procured  by  mortgage  or  by  the  lesue  of 
preferred  stock,  or  In  some  other  way.  In  order  to 
carry  on  the  corporate  enterprise,  is  upheld  in 
Covington  y.  Covington  ft  GL  Bridge  COm  10  Budi, 
60,  on  the  ground  that  it  ISuOnly  a  mode  of  pledging 
the  revenues  of  the  company  to  obtain  money  in- 
stead of  pledging  the  franchise  or  other  property. 

In  Bngland  the  question  Is  merely  that  of  the 
power  of  the  corporation  to  change  its  articles 
without  express  authority  under  aot  of  parlia- 
ment, and  does  not  Involve  any  question  of  consti* 
tutlonal  right  as  against  such  an  enactment. 

Tbe  majority  of  the  shareholders  of  a  corporis 
tlon  have  no  right  at  a  general  meeting  to  alter  tbe 
articles  of  association  so  aa  to  authorise  the  issue 
of  new  shares  with  a  preferential  dividend  where 
the  original  articles  did  not  provide  for  it.  Al- 
though the  statute  provides  for  modifying  the  reg- 
ulations of  the  company,  as  this  provision  relates 
to  the  management  and  not  to  the  altering  of  the 
constitution.  Button  v.  Scarborough  Cliff  Hotti 
Co.8Drew.ft8.  681.  llJur.  K.  &  840, 18  L.  T.  K.  & 
07, 18  Week.  Rep.  1060. 

A  provision  in  articles  of  sssodation  that  capital 
produced  by  the  issue  of  B  shares  diould  be  in- 
vested, and  that  the  income,  and,  so  far  as  neoes- 
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flo  called,  were  actually  due  and  payable 
when  the  action  was  brought,  under  the  stat- 
ate,  by  the  force  of  which  the  stock  was 
issued  ;  there  was  a  clear  contract  to  pay  an- 
nually, at  a  definite  time,  a  definite  sum  to 
the  holders  and  owners  of  the  preferred  stock, 
aubject  only  to  the  contingency  that  the  net 
profits  of  the  corporation  should  be  sufficient 
to  meet  the  payment,  and  the  facts  show  that 
auch  contingency  has  been  met  and  that  the 
profits  are  more  than  sufficient  to  pay  the 
•mount  claimed. 

The  action  is  upon  a  contract  by  which  the 
defendant  obligated  itself,  if  there  were  net 
profits,  to  pay  certain  specified  sums  at  cer- 
tain times  in  consideration  that  the  plaintiff 
would  assign  his  claims  against  said  corpora- 
tion and  tuLe  the  company's  stock. 


WiUianu  y.  Parker,  136  Mass.  304 ;  Rutland 
d:  B.  R,  Oo.  ▼.  TfiraU,  85  Vt.  586 ;  Redf . 
Railways,  p.  692;  Bate$  ▼.  Andro9cogg%n  d 
K.  R.  Co,  49  Me.  492 ;  EdeeUine  y.  Be^fatt 
dt  M,  L,  R.  Co,  79  Me.  411 ;  West  Chester  A 
P,  R,  Co,  ▼.  Jaekaon,  77  Pa.  821 ;  Belfiut  dt 
M.  L.  R.  Co,  ▼.  Belfast,  77  Me.  452 ;  Board 
man  y.  Lake  Shore  d  M.  8.  R.  Co,  Si  N.  Y. 
178. 

Mr.  Henr^  Winat  for  appellee: 

The  plaintiff  is  a  stockholder,  not  a  cred- 
itor. He  is  a  profit  sharer  to  the  full  extent. 
He  is  a  co-manager  by  his  vote  of  company 
affairs. 

The  terms  of  his  certificate  entitle  him  to 
"dividends"  "out  of  net  profits  in  preference 
and  priority"  to  the  holders  of  any  other 
stock.    These,  unless  controlled  by  the  con- 


aaiy,  the  capital,  should  be  applied  to  make  good  a 
preferential  dividend  on  A  shares,  is  held  to  alter 
the  conditions  to  the  memorandum  of  aasoolatlon 
which  stated  the  objects  of  the  company  to  be  the 
cultivation  of  lands  and  other  similar  purposes, 
and  to  do  all  such  other  thfoRS  as  the  company 
might  deem  Incidental  and  conducive  to  those  ob- 
jects, and  therefore  to  violate  section  12  of  the 
English  Oompanles  Act  of  1882  which  prohibits  any 
alteration  in  the  conditions  of  such  memorandum. 
Oulnness  v.  Land  Oorporation  of  Ireland,  L.  R.  22 
Ch.  Div.  819.  Se  L.  J.  Ch.  177,  47  L.  T.  N.  &  617,  81 
Week.  Rep.  841. 

Notwithstanding  the  fSct  that  this  decision  pre- 
vented  the  company  **from  doing  that  upon  the 
expectation  of  doing  which  everybody  has  sub- 
•orlbed  his  money,**  the  court  with  regret  felt 
obUged  to  hold  the  application  of  any  capital  toaucb 
preferential  dividends  iuvalld.  Bxpressly  statiute 
their  belief  in  the  honesty  and  fairness  of  the  pro- 
moters of  the  company  and  Its  management,  H  was 
Mid  that  the  provision  could  not  be  upheld  with- 
out enabling  almost  every  company  managed  by 
dkhooest  promoters  to  drive  a  coach  and  four 
through  the  companies  act. 

The  right  to  issue  new  shares  with  preference  if 
so  resolved  having  existed  under  the  constitution 
ef  the  company  from  Its  inception.  It  Is  said  that 
Che  subetltutlon  of  new  articles  could  make  no  al- 
teration In  this  respect.  Re  Brldgewater  Nav. 
Oo.  L.  B.  80  Gb.  DlY.  1, 26  Am.  ft  Bng.  Gorp.  Gas.  886, 
f7L.J.  Gb.806,66  L.T.  N.  8. 476,  86  Week.  Bep.  780. 

But  in  this  case  the  court  held  that  as  the  prefer- 
ence shares  had  been  Issued  and  no  attempt  made 
to  remove  the  holders  from   the   register,  they^ 
most  be  regarded  as  shareholders  on  the  dlaaolu- 
ilon  of  the  corporation. 

n.  EStopva  to  dtny  voHdltif, 

The  preference  of  shareholders  as  among  them- 
selves  being  a  matter  of  contract  and  one  which 
would  seem  to  Involve  no  danger  of  Injury  to  the 
public  cenerally,  there  seems  no  reason  for  deny- 
ing' the  operation  of  the  principle  of  estoppel  with 
feepect  to  rights  in  preferred  stock. 

In  Bard  v.  Bannlgan,  80  Fed.  Rep.  18,  Shlpman,  J., 
exprcasos  disapproval  of  the  Massachusetts  cases 
which  hold  that  the  purchaser  of  Invalid  spedal 
stock  can  recover  back  the  money  paid  therefor 
from  an  assignee  or  receiver  when  the  company 
has  become  insolvent. 

As  to  these  Massachusetts  cases  see  ii^ti  under 
heading,  HL,  Special  stock.  Whether  there  Is  any  ra- 
tional distinction  between  special  and  preferred 
atook  In  relation  to  the  doctrine  of  estoppel  or  not, 
It  may  be  observed  that  all  the  cases  respecting 
preferred  stock  recognise  that  an  estoppel  may  ex- 
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i9t  against  denying  Its  validity  at  least  when  its  Issue 
did  not  violate  any  express  provision  of  statute. 

After  the  consideration  has  been  received  by  a 
corporation  for  the  issue  of  preferred  etock  to 
which  all  the  stockholders  consented,  there  is  a 
plain  estoppel  a^lnst  contesting  the  .validity  of 
the  stock.  Havemayer  v.  Bordeaux  00.  (lU.  C.  C.) 
3  Nat  Corp.  Rep.  127. 

Stockholders  cannot  dispute  the  validity  of  the 
issne  of  preferred  stock  which  was  Issued  with 
their  sanction  and  under  their  covenant  and  assur- 
moe  that  it  should  have  the  same  validity  as  if  is- 
Hued  pursuant  to  law.  McGregor  v.  Home  Ins.  Oo. 
of  Newark,  88  N.  J.  Bq.  181. 

On  the  ground  that  preference  between  shares  of 
stock  Is  a  matter  of  mere  contract  among  the  stock- 
holders where  a  contract  for  the  construction  of  a 
railroad  provided  for  the  giving  of  preferred  stock 
to  the  contractors  in  payment  for  their  work.  It 
was  held  that  the  stockholders  of  the  company  who 
enjoyed  the  benefits  of  the  contr&ct  without  ob- 
jection, were  estopped  afterwards  to  contest  the 
power  of  the  company  to  Issue  preferred  stock. 
Haselhurst  v.  Savannah,  O.  ft  N.  A.  B.  Go.  48  Oa. 
18. 

Holders  of  common  stock  cannot  repudiate  the 
Issue  of  preferred  stock  which  has  been  taken  and 
paid  tor  and  the  profits  of  which  have  been  used  in 
paying  for  real  estate  of  the  corporation,  without 
any  return  of  the  consideration  paid  by  the  hold- 
ers of  the  preferred  stock,  especially  where  the 
complaining  stockholder  or  the  prior  owners  of 
their  shares  voted  In  favor  of  Issuing  the  preferred 
stock.  Hill  V.  Cincinnati  Hotel  Go.  (Gin.  Super. 
Ot)  £5  Ohio  L.  J.  426.  Afllrmed  by  the  supreme 
court  on  motion  for  leave  to  file  petition  In  error. 

A  corporation  or  the  holder  of  stock  or  scrip 
therein  cannot  compel  an  accounting  for  dividends 
received  on  preferred  stock  on  the  ground  that  the 
Issue  of  such  stock  was  tUtra  vires,  after  they  have 
received  full  value  for  the  stock,  authorized  it^  is- 
sue, paid  dividends  on  it,  and  in  many  ways  treated 
it  as  valid  for  twenty- two  years.  HUrgins  v.  Lan- 
s1ngh,154IU.  — . 

Bven  a  non-assenting  stockholder  is  denied  the 
right  to  object  to  the  issue  of  preferred  stock,  al- 
though it  was  Issued  for  40  per  cent  of  its  face 
value,  where  with  knowledge  or  abundant  means 
of  knowledge  he  fails  to  object  for  ten  years  after 
the  Issue  of  the  stock  and  the  exercise  of  the  rights 
of  stockholders  by  the  holders  thereof.  Taylor  v. 
South  ft  North  Ala.  R.  Go.  4  Woods,  G.  C.  675,  13  Fed. 
Etep.li!e. 

Tacit  acquiescence  and  delay  in  action  by  a  mi- 
nority of  stockholders  who  do  not  assent  to  the  act 
of  the  corporation  creating  preferred  shares  of 
stock,  mayamount  to  Indefensible  laches  and  es- 
toppel against  contesting  the  validity  of  the  prcf- 


140 


HA86ACHU8BTT8  SOFBBICB  JUDICIAL  Ck>l7BT. 


Not, 


text,    indicate    that    he   is  a    stockholder 
merely. 

Neither  the  statute  authorizing  the  stock 
(Acto  1885,  chap.  849),  nor  the  certificate, 
nor  his  fundamental  contract  with  the  com- 
pany under  which  his  title  was  created, 
provides  for  him  anything  more  than  ^'div- 
idends"  out  of  "net  profits''  under  a  guar- 
anteed preference.  The  court  will  not  con- 
strue such  an  interest  to  be  a  debt. 

The  holder  of  preferred  stock  is  not  entitled 
to  dividends  absolutely,  even  if  there  be  net 
earnings,  for  it  may  be  necessary  to  uae  them 
to  keep  up  the  property  for  the  good  of  the 
biisinjis,  and  to  pay  the  debts  which  have 
priority  to  the  plaintiff's  right. 

The  duty  to  declare  a  dlvid  n  1  -i- 1-^    h- 


riToflts  are  in  hand,  is,  within  reasonable 
imits,  discretionarr  in  its  nature. 
There  is  no  promise  for  its  perfonnanae  to 
be  drawn  in  favor  of  the  separate  diareholder 
of  this  case.  He  cannot  maintain  assumpsit. 
His  remedy,  if  any,  is  in  eauity,  wherein 
some  representative  of  the  creaitors  who  have 
priority  over  him,  and  the  various  parties 
affected,  may  be  summoned  in  to  defend  their 
interests,  and  the  directors  may  be  ordered  U> 
declare  a  dividend  if  they  ought. 

WiliUtan  v.  Michigan,  8,  A  N.  L  R.  Co. 
13  Allen,  401 ;  Barnard  v.  Vermont  d  M.  R. 
Co.  7  Allen,  61C;  Chajfee  v.  Rutland  R.  Ca, 
56  Vt.  110;  Pittsburg  <ft  C.  R.  Oo,  ▼. 
Alleghany  County,  08  Pa.  126 ;  NiekoU  y. 
ew  York,  L.  E,  A  IT.  JR.  Oo,  15  Fed.  Rep. 


ereoces,  at  least  where  the  Issue  of  preferred  stock 
la  not  expressly  prohibited  by  the  charter  or  any 
statute.  Such  Is  the  case  where  for  four  years  with 
ample  knowledge  or  means  of  knowledge  oo  the 
part  of  all  stockholders  the  certificates  of  preferred 
stock  were  dealt  in  by  the  public,  recofrnlzed  in 
annual  reports  of  the  directors,  and  quoted  in  the 
daily  public  prints  as  difTereot  from  the  ordioary 
stock.    Kent  v.  Quicksilver  Min.  Oo.  78  N.  Y.  ISO. 

So  the  holder  of  such  stock  may  be  estopped  from 
denying  its  validity.  Thus  a  director  who  was 
active  in  paaslDg  a  resolution  for  the  issue  of  pre- 
ferred stock,  which  the  company  had  no  lawful 
power  to  issue,  and  in  inducing  other  persons  to 
take  it  and  in  giving  credit  to  the  corporation  on 
the  groand  that  such  stock  had  lieen  taken,  who 
actually  paid  his  money  into  the  company  for  such 
stock,  held  it  for  over  two  years  while  the  corpora^ 
tion  was  struggling,  and  voted  upon  it  at  two  elec- 
tions, was  denied  the  right  to  recover  back  the 
money  paid  by  him  from  the  effects  of  the  corpora- 
tion after  it  became  insolvent,  fianigan  v.  Bard, 
184  U.  S.  291, 88  L.  ed.  882,  affirming  Bard  v.  J3anni- 
gan,  88  Fed.  Hep.  18. 

And  holders  of  preferred  stock  who  have  ac- 
cepted it  in  payment  of  work  as  contractors  In 
building  a  railroad  for  the  corporation,  and  re- 
ceived interest  on  it  for  several  years,  are  estopped 
from  questioning  the  power  of  the  company  to 
issue  such  stock  In  order  to  avoid  being  considered 
stockholders  instead  of  creditors,  especially  where 
neither  the  state  nor  common  stockholders  have 
ever  objected  to  the  issue  of  the  preferred  stock. 
Branch  v.  Jeeup,  106  U.  8. 488, 87  L.  ed.  279,  affirm- 
ing Branch  v.  Atlantic  ft  O.  ROa  8  Woods,  a  G.  481. 

Neither  can  a  city  which  has  made  a  subscription 
to  the  preferred  stock  of  a  railroad  company  avoid 
the  payment  of  her  subscription  on  the  ground 
that  the  railroad  company  had  no  power  to  issue 
preferred  stock  when  neither  the  company  norany 
other  stockholders  are  objecting.  Evansville,  L  ft 
0. 8.  Lb  B.  Ga  V.  BvansvUle,  16  Ind.  886. 

An  unauthorised  alteration  of  certificates  of 
stock  by  striking  out  the  words  '^preferred**  and 
**on  which  the  company  guarantees  10  per  cent  in- 
terest payable  annually**  does  not  release  the 
holder  from  liability  as  a  stockholder  to  a  creditor 
of  the  company,  where  he  has  held  the  stock  and 
been  active  in  the  management  of  the  coiporatlon 
for  about  ten  years,  knowing  that  this  stock  was 
Included  in  the  amount  necessary  to  give  thecom- 
pany  aright  to  do  business.  Tama  Water  Power 
Ck>.  V.  Hopkins,  79  Iowa,  668. 

Holders  of  preferred  stock  aothoriied  and 
created  by  the  holders  of  common  stock,  cannot 
claim  to  be  the  only  stockholders  where  for  more 
than  twenty  years  they  have  stood  by  while  the 
holders  of  the  common  stock  have  elected  the  man- 
agers and  performed  all  other  acts  as  stockholders 
of  the  company.     Hlggins  v.  Lansingh,  164  QL  801. 
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III.  Nature  of  interest  created  hVL 

The  main  case  of  Fibij>v.  LAJiBOVftO.lfvo.Oo. 
Is  in  full  accord  with  the  prior  cases  in  respect  ta 
the  nature  of  the  interest  of  a  preferred  stooAc- 
holder. 

The  issue  of  preferred  stock  in  exchange  for 
common  stock  for  the  extra  payment  of  five  dol- 
lars per  share  was  claimed  in  Kent  v.  QuicksilvBr 
Min.  Co.  78  N.  Y.  160  (affirming  Kent  v.  Quicksilver 
Min.  Co.  12  Hun,  68,  and  Hoy t  v.  Quicksilver  MIo. 
Go.  17  Hun,  160),  to  be  merely  a  mode  of  obtaining 
money  which  constituted  a  borrowing;  but  the 
court  said  it  was  not  a  borrowing  but  a  preferenoe 
of  one  class  of  stockholders  to  another,  giving  the 
first  class  a  perpetual,  inextinguishable  prior  right 
to  a  portion  of  the  earnings  of  the  company  t>e 
fore  the  other  class  might  have  anything  there- 
from.  See  on  this  questim  as  affeotlog  right  to 
issue  preferred  stock  against  dissent  of  existinar 
shareholders  cases  In  division  L,  b,  as  to  change  at 
charter  or  articles. 

Holders  of  preferred  stock  are  subject  to  the 
statutory  liability  of  stockholders  equally  with  the 
holder  of  common  stoek.  Bailroad  Oo.  v.  Smith, 
48  Ohio  St.  219. 

The  fact  that  a  transferee  of  stock  from  a  director 
of  a  corporation  took  It  on  his  representation  that 
t  would  have  a  preference  In  the  division  of  the 
profits,  which  was  not  true,  does  not  relieve  the 
purchaser  from  liability  In  respect  to  the  shares  as 
a  contributory  of  the  company  on  its  winding  up, 
although  It  may  give  a  remedy  against  the  director 
personally.  Be  National  Patent  Steam  Fuel  Oo.«  Kr 
parte  Worth,  4  Drew.  689, 28  L.  J.  Ch.  869. 

Oalllng  stock  *t>ref erred  stock**  does  not  per  tm 
define  the  rights  In  such  stock,  but  these  depend 
>  on  the  statute  or  contract  under  which  It  was  Is- 
sued.  BUdns  V.  Oamden  ft  A.  R.  Oo.  86  M.  J.  Eq. 

That  holders  of  oertlflcates  are  called  preferred 
stockholders  and  the  payments  guaranteed  to  them 
are  called  dividends,  does  not  determine  their 
status,  but  they  may  nevertheless  by  virtue  of  their 
contract  be  In  fact  creditors  and  not  stookholdera. 
Burt  V.  Rattle,  81  Ohio  St.  116. 

Holders  of  certificates  are  not  stookholdera  or 
members  of  a  corporatton  although  the  certificates 
are  called  preferred  stock,  where  the  corporatloik 
guarantees  certain  semi-annual  dividends  thereoa 
and  also  the  final  payment  of  the  entire  amount  at 
a  specified  time,  with  a  right  to  convert  the  certifi-^ 
cates  into  common  stock,  securing  the  perform- 
ance of  its  contract  by  a  mortgage,  where  the 
holders  have  no  right  to  vote  and  do  not  partici- 
pate In  either  the  profits  or  losses  of  the  corpora- 
tlon,  with  an  express  deolaratton  that  they  shall 
not  be  individually  liable  to  creditors  of  the  com- 
pany.  Ibid, 

Bond-holders  of  a  corporatton  who  exchange 
their  bonds  for  preferred  stock  which  la  entitled  ta 


IBH. 


FiBLD  y.  LaMSOK  &  QOODNOW  MANUFACIORLNa   Co. 


141 


675 :  Bazeltine  ▼.  Bdfasi  A  M.  L.  R,  Co.  79 
Me.  438 ;  Tafi  y.  Eartfard,  P.  d  F.  R.  Co. 
8  R.  I.  310,  5  Am.  Rep.  676 ;  Cook,  Stock  & 
Stockholders,  8d  ed.  §  267 ;  Lockhart  y.  Van 
AUtyne,  31  Mich.  76,  18  Am.  Rep.  166 ;  Jack- 
ton  V.  Newark  Fl.  R,  Co.  81  N.  J.  L.  277; 
Vo9e  y.  Grant,  16  Mass.  610. 

The  guaranty  of  diyidends  cannot  be  con- 
strued as  a  contract  for  the  absolute  payment 
of  diyidendfl,  as  a  debt,  when  net  profits  are 
made. 

If  It  were  an  absolute  guaranty  that  when 
net  profits  are  suide  there  should  be  a  diy- 
idend  at  all  events,  they  might  be  taken  away 
from  the  creditors  who  are  preferred  to  him, 
and  if  the  profits  be  no  more  than  enough  to 
meet  these  aiyidends,  the  company  might  be- 


come insolvent  under  their  d! vision,  %\\  tlint 
the  directors  tbemselves  would  become  Habln 
to  pay  the  debts,  under  chapter  106,  section 
60,  clause  1»  of  the  Public  Statutes.  Suit 
against  the  company  on  such  a  guaranty 
might  tnyolve  unlawful  division  of  tlvi 
capital  to  a  stockholder,  and  thus  enlarge  tho 
plaintiff's  right,  wliich  is  only  to  a  dividenci 
of  net  profits. 

WiUiston  y.  Michigan  8.  A  N.  I.  R.  Co. 
tupra;  Cook,  Stock  <&  Stockholders,  2d  ed. 
S  267 ;  Lockhart  v.  Van  AUtyne,  Chaffee  v. 
Rutland  R.  Co.  and  Taft  y.  Hartford,  P.  d 
F.  R,  Co.  supra. 

In  Lee  Y.  NeucJuLtcl  Aephalte  Co.  L.  R.  41 
Ch.  Div.  1,  the  company  was  one  of  wasting 
capita],  and,  as  in  like  cases,   it  was  held 


preferred  dlyfdeods  out  of  the  net  earnings  **lf 
earned  in  the  oarrent  jwx  but  not  utherwfae,**  are 
DO  longer  creditors  but  stockholders.  St.  John  v. 
Brie  K.  Ck>.  80  U.  &  0  Wall.  188, 2SL.  ed.  74a,afllrmlDff 
10  Blacclif .  Sn. 

The  relation  of  a  bolder  of  iireferred  stock  is  in 
flome  of  its  aspects  similar  to  that  of  a  creditor, 
but  be  is  not  a  creditor  save  as  to  dividends  after 
ttoe  same  are  declared,  nor  does  he  sustain  a  dual 
relation  to  the  corporation.  He  Is  either  a  stock- 
holder or  a  creditor;  tie  cannot  by  virtue  of  the 
same  certificate  be  both.  Whether  be  If  the  one  or 
the  other  depends  upon  the  particular  ooostruc- 
Ifon  of  the  contract  be  holds  with  the  company. 
Miller  V.  Batterman.  47  Ohio  St.  14L 

Certificates  of  preferred  stock  are  decided  to  be 
•cock  and  not  credits  or  certificates  of  Indebted- 
ness of  the  corporation  for  tbe  purpose  of  taza- 
tlcm,  where  tbe  certificates  call  for  certain  divi- 
dends guaranteed  by  tbe  corporation  and  also  by 
mnother  corporation  and  secured  by  mortgage, 
with  a  provision  that  no  further  or  other  mort- 
gage should  thereafter  be  made  to  the  prejudice 
of  the  holders  of  sucb  stock,  and  that  tbe  holders 
ehould  not  have  tbe  right  to  vote  upon  tbe  stock. 

Tbe  const  in  this  esse  saSd  it  might  not  tw  essy  to 
determine  satisfSctorily  what  office  tbe  mortgage 
flboald  perform,  if  It  could  not  he  operative  against 
creditors  of  tbe  company,  as  the  court  held  it 
could  not  be,  but  regarded  tbe  mortgsge  as  indi- 
cating tnat  tbe  holders  of  tbe  certificates  were 
nevertheless  to  k)e  regarded  as  stockholders,  else 
tiie  clause  about  prejudicing  their  rights  by  other 
mortirages  would  have  been  unnecessary,  and  that 
ti»e  option  to  foreclose  thereunder  gave  merely  a 
mode  for  winding  up  the  corporation  on  petition 
of  tbe  stockholders. 

Stock  entitled  to  perpetual  preferential  dividends 
but  conferring  no  right  to  vote,  is  nevertheless 
stock  in  a  corporation  within  tbe  meaolng  of  a 
statute  imposing  aa  valorem  duty  on  sale  of  stoclc. 
Ulverstone  ft  L.  K.  Ck>.  v.  Inland  Revenue  Ck)mrs.  2 
Hurlst.  &  C.  bfi6.  8.C.  mtb  fiom.  Furness  B.  Co.  v.  In- 
land Kevenue  Comrs.  33  L.  J.  Bzcta.  173:  10  Jur.  N. 
8. 1133,  10  L.  T.  N.  8. 161, 18  Week.  Rep.  10. 

A  statute  authorizing  a  county  to  Issue  bonds 
^fn  tubscription  for  preferred  stock"  of  a  railroad 
company  providing  that  It  should  receive  preferred 
stock  which  should  l>ear  interest  at  tbe  rate  of 
seven  per  cent  per  annum,  means  that  tbe  pre- 
ferred shall  be  capital  stock  of  tbe  company  dif- 
fering from  other  stock  only  in  tbe  matter  of  divi- 
dends. And  any  certificates  which  show  that  tbe 
county  was  not  to  tie  reganlcd  as  a  sbarebolder  of 
the  company  do  not  meet  the  requirements.  State 
T.  Chera  w  ft  a  B.  Go.  16  &  C.  CM. 

So-called  ^income  bonds"  reciting  that  the  in- 
come of  tbe  corporation  is  speciOcally  pledged  to 
their  payment^  principal  and  interest,  in  prefer- 
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ence  to  tbe  payment  of  dividends  on  the  capital 
stock,  give  tbe  holders  no  right  to  object  to  the 
execution  by  the  corporation  of  a  subsequent 
mortgage  to  secure  other  bonds  to  obtain  funds 
for  tbe  use  of  tlie  company.  Garrett  v.  May.  19 
Md.  m. 

A  lease  of  a  railroad  company  which  attempted 
10  place  preferred  stockholders  in  the  position  of 
creditors  by  providing  for  pajrments  of  dividends 
lo  them  as  If  they  were  creditors  which  would 
make  a  brescb  of  trust  to  the  disadvantage  of 
other  creditors  of  the  company,  was  prevented  by 
injunction,  although  this  provision  of  tbe  lease 
might  have  l)een  Insufficient  to  deprive  such  cred- 
itors of  their  rights.  Phillips  v.  Bsstern  R.  Go.  188 
Mass.l3S. 

Under  a  statute  in  relief  of  an  emtiarrassed  rail- 
way company  providing  for  the  Issue  of  different 
classes  of  irredeemable  det>enture  stock  to  tbe 
holders  of  existing  securities  and  another  class  of 
debenture  stock  from  existing  arrears  of  interest 
on  debentures  with  a  suspense  period  of  ten  years 
during  which  no  action  should  be  brought  afraiust 
tbe  company  except  in  respect  of  liabilities  con- 
tracted thereafter,  the  holders  of  debenture 
stock  were  held  to  have  no  right  to  bring  a  suit 
without  leave  of  the  court  during  that  period  for 
Interest  accruing  after  tbe  passage  of  the  act  on 
the  principal  for  which  debenture  stock  was  held. 
London  Financial  Asso.  v.  Wrexham,  M.  ft  C  Q.  R. 
Co.  L.  R.  18  Eq.  666.  80  L.  T.  N.  a  491. 

The  state  is  held  to  have  a  certain  and  valuable 
Interest  in  preferred  stock  of  a  railroad  company^ 
so  as  to  make  tbe  t)oard  of  public  works  as  its* 
representative  a  necessary  and  proper  party  to  a 
suit  affecting  tbe  validity  of  sucb  stoclc,  which  bad 
been  pledged  or  mortgaged  to  tbe  board,  and 
where  the  state  also  had  a  lien  on  the  entire  prop- 
erty of  tbe  company  for  payment  of  its  debt  on 
failure  of  dividends  on  tbe  stock  held  by  the  state. 
Ka gland  v.  Broadnax.  28  Gratt.  401. 

Shares  of  capital  stock  of  a  church  corporation 
which  are  declared  redeemable  in  money  when  the 
bolder  takes  up  a  permanent  residence  elsewhere, 
are  held  valid  to  sustain,  an  action  of  iiidebUcUus 
atseumpeit  against  the  Corporation,  m  Davis  v. 
Second  Universalist  Meeting  House  Proprs.  In 
Lowell.  8  Met.  821. 

Deeds  of  trust  given  to  secure  tbe  performance 
of  an  undertaking  by  a  corporation  to  pay  divi- 
dends or  interest  semi-annually  on  guaranteed 
preferred  stock  and  ultimately  to  pay  for  the  stock 
itself,  a  re  In  the  strictest  sense  mortgages  to  secure 
tbe  payment  of  money  which  may  be  foreclosed  by 
valid  sale  of  tbe  Uod.  Fitch  v.  Wetherbee,  110  111. 
475. 

The  question  In  this  case  related  to  the  right  of 
redemption  from  such  sale  turning  on  tbe  question 
whether  the  sale  was  a  Judicial  sale  or  a  sale  under 
a  power. 
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tliat  the  capital  need  not  be  made  up  before 
declaring  a  diyidend,  although  the  capital 
was  being  lost.  The  court  sayB:  "If  thlB 
property  waa  a  property  of  another  nature, 
the  case  would  atana  in  a  yery  different  posi- 
tion."  While  the  capital  stands  impaired  it 
is  not  clear  that  the  directors  can  properly 
declare  a  dividend.  Cook,  Stock  &  Stock- 
holders. 2d  ed.  g§  190,  546 ;  Loekhart  y.  Van 
AUiyne,  iupra;  Sanger  y.  Upton,  01  U.  S.  66, 
28  L.  ed.  220 ;  WiUianu  y.  Wutern  U.  Tdeg. 
Co.  08  N.  Y.  180 ;  WoodY,  Dumtner,  8  Mason, 
806 ;  Be  Ebbw  Vale  Steel,  Iron  d  Goal  Oo.  L. 
R.  4  Ch.Diy.827 ;  Be  Kirketall  Breioery  Co.  L. 
K.  5  Ch.  Diy.  685.  McCullough's  Definition 
of  Profits,  quoted  Coltnue  Iron  Co.  y.  Blaek,  6 
App.  Cas.  820. 


If  the  directors  haye  refused  to  pay  dly- 
idends  on  this  preferred  stock,  acting  aooord- 
ing  to  their  honest  discretion,  the  court.  Id 
the  absence  of  any  evidence  of  fraud  or  in- 
tended oppression,  will  not  interfere  to  com- 
pel the  directors  to  declare  or  the  oompanj 
to  pay  such  dividends. 

For  the  directors  are  personally  responsible 
for  the  debts  of  the  company  if  making  a 
dividend  whereby  the  company  is  rendered 
insolvent,  to  the  extent  or  such  dividend 
(Pub.  Stat.  chap.  100,  g  60,  cl.  1),  and  the 
law  intends  they  shall  haye  a  fair  discretion 
in  the  matter. 

BelifoMt  AM.  L.  K  Oo.  y.  Beifaet,  77  Me. 

468;  Cook,  Stock  &  Stockholders,  2d  ed.  t 

1 680 ;  Sly  v.  Sprague,  Clarke,  Ch.  861,   7  L. 


IV.   Rlghte  and  prtfermee  a»  to  aeeOe. 

The  question'wbat  interest  pretereooe  sharehold- 
ers take  in  the  surplus  assetB  of  a  oorporation  on 
its  diasolution  most  depend  on  the  contraot  be- 
tween the  members  of  the  company  contained  in 
the  articles,  if,  and  so  far,  as  they  bear  oo  the  sub- 
ject. The  preference  may  be  ffiven  both  as  to  di- 
vidend and  in  the  distribution  of  the  assets,  or  as 
to  dividend  only.  Re  Bridge  water  Nav.  Ck>.  L.  B. 
89  Ch.  Div.  1,  26  Am.  ft  Enff.  Corp.  Ou.  886.  ST  L.  J. 
Ch.  800,  58  L.  T.  N.  8. 478,  as  Week.  Beii.  78Ql 

Where  the  parties  do  not  enter  into  a  contract 
as  to  the%iode  of  division  of  surplus  aswts  they 
are  to  be  divided  on  equitable  principles  and  in  tbe 
above  case  it  was  first  decided  that  a  fair  rule  is  to 
divide  them  among  the  holders  of  all  the  shares  of 
tbe  company  in  proportion  to  the  amount  paid  up 
thereon.  But  on  appeal  the  house  of  lords  beld  sub 
nom.  Birch  v.  Cropper,  fil  L.  T.  N.  8. 601,  S.  C.  Re 
Bridgewater  Nav.  Co.  14  App.  Cas.  62S,  8S  Am.  ft 
Bng.  Corp.  Cas.  688,  modifying  the  decision  below, 
that  aftea  payment  of  debts  and  costs  of  llquida^ 
tion  and  repayment  to  sharebolders,  both  ordinary 
and  preference,  of  the  capital  respectively  paid  on 
thebr  shares,  a  division  must  be  made  among  all 
such  shareholders  in  proportion  to  the  amount  of 
their  shares  irrespective  of  the  amount  paid  in  by 
them. 

Preferred  shareholders  arson  equal  footing  with 
ordinary  shareholders  on  the  winding  up  of  the 
corporation  where  its  articles  provide  that  subject 
to  difference  in  dividing  profits  the  shares  should 
rank  equally  and  that  the  holders  should  be  equal 
In  respect  to  their  status  and  liability  for  debts. 
Orifflth  V.  Paget,  L.  B.  6  Ch.  Div.  5il«  SB  Week.  Bep. 
6B3, 46  L.  J.  Ch.  4I»,  87  L.  T.  N.  8.  14L 

There  being  no  provision  made  for  the  breaking 
up  of  a  company  and  the  sale  of  its  property  and 
a  division  of  surplus  capital,  but  the  contract  of 
the  stockholders  providing  merely  for  preferential 
dividends  where  no  profits  luve  ever  been  made 
and  no  dividend  declared,  any  surplus  must  be  dis- 
tributed among  the  shareholders  according  to  their 
capital  without  reference  to  their  rights  in  respect 
to  dividend,  ite  London  India  Bubber  Co.  L.  B.  6 
£q.619, 18L.T.N.  S.880,lBWeek.  Bep.884«87L.  J. 
Ch.  235. 

Beserve  funds  set  apart  by  a  canal  company  for 
(a)  depreciation  of  steamers,  (b)  insurance,  (o)  ca- 
nal improvements,  which  have  not  been  used  while 
the  company  was  doing  business,  and  which  were 
made  up  of  profits  which  would  have  been  distritK 
uted  in  dividends  to  the  ordinary  shareholders  ex- 
cept for  the  caution  exercised  in  setting  them  aside 
to  meet  unforeseen  contingencies  and  posrible 
losBcs  and  depreciations,  do  not  on  the  winding  up 
of  the  company,  leaving  a  surplus  for  shareholders, 
constitute  a  part  of  the  capital  or  assets  for  distribu- 
tion among  both  preference  and  ordinary  share- 
holders, but  are  income  which  should  be  aiven  to 
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the  ordinary  shareholders  from  whom  it  had  been 
withheld.    BaBrldgewater  Nav.Co.C1691]8Cfa.3l7. 

Preferred  stock  reciting  that  ft  is  a  'ilrst  claim 
upon  the  property  of  the  oorporation  after  its  in- 
debtedness,** and  entitled  to  7  per  cent  annual  in- 
terest from  the  net  earnings  of  the  company,  does 
not  give  the  holders  any  priority  of  lien  over  tbe 
claims  of  subsequent  creditors;  tmt  the  general 
rule  apidies  that  stockholders  can  be  paid  only 
when  other  liens  have  been  paid.  King  v.  Ohio  ie 
M.  B.  Co.  2  Fsd.  Bep.  86. 

Preference  over  common  stockholders  and  nos 
over  creditors  in  the  distribution  of  the  assets  of 
a  oorporation  is  given  to  holders  of  certificates  of 
preferred  stock  which  was  made  a  first  claim  upon 
the  property  after  its  indebtedness,  as  well  as  en- 
titled to  preference  in  dividends.  Warren  v.  Kinc, 
106  U.  &  888,  27  L.  ed.  788. 

The  court  says  the  preferred  shareholders  are  not 
preferred  as  to  reimbursement  of  principal  or  aa 
to  the  right  to  net  earnings,  over  any  one  but  the 
holders  of  common  stock,  and  that  while  the  cer- 
tificate calls  for  payment  of  **inteiest**  on  such 
stock  before  any  dividend  on  the  common  stock* 
the  so-called  interest  is  really  adividend  because  ft 
is  to  be  paid  on  stock  and  oot  of  net  profits.  * 

An  exception  to  the  ordinary  nde  which  limits 
the  preference  of  holders  of  preferred  stook  to  the 
matter  of  dividends  out  of  the  net  earnings  In 
found  in  Totten  v.  Tlson,  64  Oa.  180,  in  which  cer^ 
tificates  of  stock  were  issued  under  a  statute  au- 
thorizing the  company  to  borrow  money  anA 
secure  the  loan  by  mortgage,  and  were  indorsed 
with  the  statement  that  they  represented  preferred: 
stock  with  a  guaranty  of  16  per  cent  annually  for 
two  years  when  they  were  to  be  redeemed  or  con- 
verted into  common  stock  at  tbe  option  of  the 
holder.  The  court  held  that  these  holders  were  en- 
titled to  claim  the  rights  of  creditors  in  the  assets 
of  the  company  on  its  insolvency.  It  was  regarded 
that  the  relation  of  creditor  was  stipulated  for  in 
the  original  contract  between  the  parties. 

Under  the  Pennsylvania  Act  of  1872,  authorising' 
corporations  to  issue  preferred  stock  calling  for 
not  more  than  IS  per  cent  payable  out  of  net  earn- 
ings, and  the  Act  of  1878  authorising  the  issue 
of  different  classes  of  preferred  stock  with  prefer- 
ences in  rates  and  order  of  payment  of  dividends 
or  in  redemption  of  prlndpej,  with  right  to  redeem 
on  terms  prescribed  in  the  issue,  and  providing  that 
the  company  may  specifically  appropriate  for  divi- 
dends or  redemption  the  revenues  fkt>m  any  sp^ 
oifio  departmeot  of  business  or  tbe  proceeds  of  any 
specified  portion  of  its  assets,  or  property,  pro- 
vided no  injustice  shall  be  done  to  the  existinr 
rights  of  creditors  or  other  stockholders,  a  holder 
of  preferred  stock  is  a  real  estate  company  to  which 
the  company  is  bound  to  apply  any  fund  remain- 
ing in  its  treasury  to  redeem  at  par  on  demand  of 
the  holder,  cannot  claim  the  right  to  redemption 
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ed.  140;  WiUiami  ▼.  Wsttern  V.  Tdeg.  Go. 
98  N.  Y.  lOd;  Park  y.  Grant  Locamotite 
Worki,  40  N.  J.  Eq.  14 ;  King  ▼.  Bank  of 
England,  it  Bam.  &  Aid.  620 ;  Pratt  ▼.  Pratt, 
88  Conn.  457 ;  EUdm  ▼.  Camden  SA,  R  Co. 
86  N.  J.  Eq.  238. 

No  dividends  accruing  prior  to  August  10, 
1890,  though  not  yet  declared  or  paid,  can  be 
recovered  by  the  plaintiff.  For  they  were 
appropriatea  under  the  Indenture  of  Com- 
promise, articles  16  and  10,  for  the  benefit  of 
the  defendant  in  payment  of  its  obligations, 
and  belong  to  it. 

Dana  V.  Second  UnivermjUist  Meeting-Bourn 
I^nopn.  inLtnoell,  8  Met.  821 ;  Bates  v.  Andr&i- 
eoggin  A  K.  R  Co.  49  Me.  491 ;  Beffast  d  M. 
X.  R  Co.  v.  Betfaet,  Tl  Me.  445. 


Morton*  «/.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  is  the  holder  and  owner  of 
thirty  shares  of  preferred  stock  in  the  defend- 
ant company.  Part  of  them  he  obtained  from 
the  trustee  as  a  creditor  of  the  company,  un- 
der the  indenture  of  compromise,  and  part  of 
them  he  acquired  by  purchase  from  another 
person.  Although  the  shares  differ  in  im- 
portant respects  from  common  shares  in  the 
defendant  company,  we  think  that  the  plain- 
tiff must  be  regarded  as  a  stockholder,  and 
not  as  a  creditor.  Williaton  v.  Michigan,  8, 
d  N.  L  R  Co.  18  Allen,  401 ;  Willianu  v. 
Parker,  136  Mass.  204 ;  8t.  John  v.  Bi-ie  R 
Co.  89  U.  8.  22  Wall.  136,  22  L.  ed.  743 ; 
Lockhart  v.    Van  AUtyne,   31   Mich.   76.  18 


omt  of  any  other  specific  assetB  to  the  injury  of 
eredltoTB  or  stockholdeis  by  crippling  the  business. 
Culver  ▼.  Beno  Beal  Bstate  Go.  fa  Pa.  807. 

Holders  of  preferred  stock  are  to  be  first  paid  in 
tlie  distributloD  of  the  capital  of  a  oorporatlOD  be- 
fore ordinary  Btookholders  can  share  therein,  un- 
der N.  J.  Bev.,  191,  which  is  regarded  as  making  a 
legislative  declaration  of  such  preference  by  pro- 
▼MlDfiT  for  a  proportional  distribution  to  the  gen- 
eral stockholders  **after  payment  of  creditors,  and 
ooets  and  expenses,  and  the  preferred  stockhold- 
era.**  -when  a  corporation  is  being  wound  up  under 
ttiat  Act.  McGregor  v.  Home  Ins.  Co.  of  Newark. 
a3N.J.Bq.lflL 

The  fact  that  a  corporation  is  being  wound  up 
try  its  officers  and  not  under  direction  of  the  court 
does  not  change  the  right  of  preferred  stockhold- 
ers to  preference  in  the  assets  where  they  are  en- 
titled thereto  on  a  winding  up  under  the  statutes. 
Ibid. 

A  preference  as  to  capital  as  well  as  dividends 
entltliiiff  the  preference  shareholders  to  priority  in 
Burpi  us  assets  is  created  where  in  the  exercise  of 
lawful  power  a  company  raised  capital  by  the 
issue  of  preference  shares  entiUed  to  preferential 
interest  at  10  per  cent  per  annum,  the  amount  of 
tl»e  sbares  to  be  repaid  on  six  months*  notice  with 
25  per  cent  bonus,  and  such  payment  of  interest, 
repayment  and  bonus  to  be  made  before  any  divi- 
dend, interest,  or  other  money  should  be  paid  to 
tlie  original  shareholders.  Re  Bangor  9t  P.  Slate  ft 
Slab  Go.  L.  R.20  Eq.  60,82  L. T.  N.  8. 889.  28  Week. 
Bep.78& 

▼.  Bights  and  preferences  in  dixrtdends. 

a.  In  generdL 

A  l>7-law  providing  for  dividends  on  preferred 
stock  establishes  the  terms  of  a  contract  between 
the  company  and  stockholders  who  take  stock  re- 
lyimc  on  the  by-law.  Hazeltine  v.  Belfast  ft  M.  L. 
B.OO.  79Me.4]L 

Ttie  right  of  preferred  shareholders  to  dividends 
payable  out  of  the  net  earnings  only  cannot  re- 
atxict  the  right  of  the  company  to  conduct  its 
operations  in  good  faith  as  it  may  see  fit.  although 
a  different  management  might  have  created  or  left 
net  earnings.  St.  John  v.  Brie  B.  Co.  80  IT.  8.  22 
WaU.  188,22  L.  ed.  74B. 

IHrectors  have  the  power  to  devote  the  profits  of 
any  Riven  year  to  objects  which  are  legitimate  and 
proper,  such  as  neceaiary  improvements,  although 
tbis  may  prevent  the  payment  of  dividends  on  pre- 
ferred shares,  where  the  holders  are  entitled  '^ 
non-oamulative  dividends  .  .  .  in  preference  to 
tbe  payment  of  any  dividend  on  the  common  stock* 
but  dependent  on  the  profits  of  each  particular 
year  as  declared  by  the  board  of  directors,"  New 
TorlE.  L.  &  ft  W.  B.  Co.  V.  Nickels,  119  U.  S.  200, 80 
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L.  ed.  868,  reversing  15  Fed.  Rep.  576,  as  the  pro- 
vision quoted  does  not  give  an  absolute  right  to 
dividends  except  where  the  directors  declare  them 
or  ought  to  declare  them. 

Tbe  issue  of  preferred  stock  bearing  the  right  to 
dividends  of  0  per  cent  semi-annually  **until  the 
net  earnings  of  the  road  shall  be  sufficient  to  pay 
an  interest  of  0  per  oent  per  annum  on  all  stock 
issued,**  etc,  is  held  to  require  a  whole  year  to  be 
taken  into  account  in  determining  the  sufficiency 
of  net  earnings  to  pay  the  dividend  on  all  the  stock, 
and  not  merely  the  period  of  six  months.  Bates  v. 
Androscoggin  ft  K.  B.  Co.  49  Me.  401.  See  aise 
Hoole  V.  Great  Western  B.  Co.  L.  B.  8  Cb.  282.  lA 
Week.  Bep.  260, 17  L.  T.  N.  8. 16& 

Payment  of  tbe  required  amount  to  a  trust  oom> 
paoy  to  entitle  the  bolder  of  preferred  stock  in  a 
railroad  company  to  an  equal  number  of  shares  in 
anew  company  which  succeeded  tbe  former,  en- 
titles a  shareholder  to  dividends  on  tbe  shares  of 
the  new  company  where  tbe  dividend  is  subse- 
quently declared,  although  he  has  not  yet  surren- 
dered his  old  shares  and  obtained  the  new  ones. 
Ellsworth  V.  New  Tork,  L.  B.  ft  W.  B.  Co.  19  N.  T. 
Week.  Dig.  211. 

This  case  appears  to  be  affirmed  by  tbe  memoran- 
dum decision  affirming  a  case  of  tbe  same  name  in 
98N.  T.648. 

Undeclared  and  undivided  dividends  on  pre- 
ferred stock  which  have  been  earned  are  incidents 
to  the  shares  and  pan  by  assignment  of  the  latter. 
Manning  v.  Quicksilver  Min.  Co.  24  Hun.  860. 

Tbe  sale  or  assignment  of  guaraateed  stock  car- 
ries with  it  as  an  incident  a  right  to  dividends  pre- 
viously accrued,  but  which  has  been  repudiiited  by 
I  he  corporation  and  the  earnings  which  should 
have  been  appropriated  thereto  otherwise  applied. 
Jermaln  v.  Lake  Shore  ft  M.  8.  B.  Co.  01  N.  Y.  488. 

Tbe  court  holds  tbe  case  to  be  substantially  the 
same  as  that  of  Boardman  v.  Lake  Shore  ft  M.  S.  R. 
Co.,  84  N.  T.  157,  although  in  the  Boardman  case 
there  was  no  dividend  due  or  enforciblewhen  tho 
plain tilf  took  his  stock,  but  became  subsequently 
en  forcible  for  a  period  reaching  back  to  a  time  be- 
fore he  acquired  tbe  stock.  Without  attempting 
to  present  here  any  cases  except  those  respecting 
preferred  stock,  it  may  be  said  that  cases  as  to  com- 
mon stock  agree  with  these. 

A  transfer  of  sbares  of  stock  after  the  declaration 
of  dividends  but  before  tbe  time  of  pvyment 
thereof ,  carries  with  it  tbe  right  to  the  dividf^nds. 
Burroughs  v.  North  Carolina  B.  Co.  67  N.  C.  876,  l» 
Am.  Rep.  611. 

This  case  seems  to  be  opposed  to  other  cases  on 
the  effect  of  transfers  of  ordinary  stock,  and  no 
distinction  seems  to  be  reasonable.  Opposed  de- 
cisions are  Hopper  v.  Sage,  112  N.  Y.  680;  Spear  v. 
Hart,  8  Bobt.  42a  That  such  dividends  win  pass 
by  a  residuary  bequest  in  case  of  tbe  death  of 
tbe  shareholder  before  the  time  of  payment  but 
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Am.  Rep.  166 ;  Taft  ▼.  Hartford,  P.  A  F. 
E.  Oo,  8  R.  I.  810.  6  Am.  Rep.  575;  Board- 
man  ▼.  Lake  Shore  <ft  if.  5.  A  6b.  84  N.  T. 
178;  Belfaet  d  M.  L,  B.  Co,  ▼.  Belfast,  Tt 
Me.  445;  Oliaffee  y.  Butland  B.  Co.  55  Vt. 
110;  Cook,  Stock  &  Stockholders,  8d  ed. 
|§  267,  271.  The  stock  was  issued  under  and 
in  accordance  with  the  provisions  of  Stat. 
1885,  chap.  349.  Bj  section  2  of  that  Act 
it  is  ezpreasly  provided  that  the  holders  of 
preferred  stock  "shall  be  entitled  to  all  the 
privileges  of  other  members  of  said  corpora- 
tioD,  including  the  right  to  vote  uppn  such 
stock,  in  person  or  by  proxy,  at  all  corporate 
meetings.  Independently  of  other  consid- 
erations, this  provision  plainly  puts  the  pre- 


ferred shareholders  upon  the  footing  of  mem- 
bers of  the  corporation.  By  section  8  of  the 
Act  it  is  provided  that  "the  provisions  of 
law  relative  to  special  stock  .  .  .  shall 
not  be  held  to  apply  in  case  of  stock  issued 
under  this  act  f  thus  removing  the  objection 
which  might  otherwise  be  made  under  WtU- 
iams  V.  Pirk&r,  supra,  that  it  is  the  policy 
of  the  commonwealth  to  regard  special  stock- 
holders, and,  by  parity  of  reasoning,  pre- 
ferred stockholders,  as  creditors.  It  is  im- 
material how  or  where  the  plaintiff  obtained 
his  ^ares.  The  preference  belongs  to  the 
stock,  and  not  to  Uie  stockholder ;  otherwise 
the  stock  would  be  preferred  as  long  as  it 
was  held  by  a  creditor  who  was  a  party  to 


after  they  are  declared.  Is  held  lo  De  Gendre  v. 
Kent,  U  B.4  Bq.288,  l6L.T.N.B.O0i. 


b.  PaymefA  out  of  esuttoL 

No  dividends  on  preferred  stock  can  be  claimed 
unlesB  there  are  net  eamlnRB,  where  the  rli^ht  to 
dividends  is  based  on  a  statute  which  declares 
merely  that  the  holders  shall  be  entitled  to  divL 
dendsnot  to  exceed  7  per  cent  per  annum  before 
any  dividend  shaU  be  paid  on  other  stock.  This 
Statute  does  not  rive  the  absolute  rijrbt  to  divi- 
dends but  merely  declares  a  preference  as  between 
•tockholders.  BUdns  v.  Oamden  ft  A.  B.  Go.  8B  N. 
J.  Eq.SSB. 

A  prohibition  acainst  paying  dividends  out  of 
capital  applies  to  payment  of  dividends  from 
moneys  paid  to  a  railway  company  by  contractors 
for  delay  in  completinic  their  work,  wbere  it  is  ad- 
mitted that  the  delay  was  attributable  to  the  com- 
pany's default  in  delivering  poraessioc  of  the  land 
to  the  oontructora,  and  that  the  amount  must  be 
repaid  to  a  contractof  out  of  the  capital.  Salisbury 
V.  Metropoliun  K.  Co.  88  L.  J.  Ch.  N.  8.  M9, 22  L.  T. 
N.8.&iO. 

A  dividend  dechired  and  paid  under  a  delusive 
balance  sheet  when  there  were  no  funds  properly 
applicable  thereto  can  be  recovered  back  on  the 
winding  up  of  the  company,  although  the  court 
will  cot  lightly  Interfere  with  the  payment  of  div- 
idends honestly  paid  on  estimates  of  assets  which 
subsequently  prove  erroneous.  Re  Oounty  Marine 
Ins.  Co.,  Ranee's  Case,  L.  R.  6  Ch.  104, 40  L.  J.  Oh. 
Sn,  28  L.  T.N.  &  828. 19  Week.  Bep.  201. 

A  dividend  actually  declared  and  paid  cannot  be 
recovered  back  in  winding  up  the  company  on  the 
ground  that  it  was  never  earned,  if  it  was  declared 
in  good  faith  on  the  basis  of  estimated  value  of  as- 
sets which  were  in  jeopardy  and  were  subsequently 
lost.  Be  Mercantile  Trading  Co.,  8tilnger*8  Case, 
I<.B.4Cb.476,88U  J.  Ch.6Q8,  20 L. T.  N. & 568,  17 
Week.  Bep.  004. 

Payment  to  shareholders  of  interest  out  of  cap- 
ital is  a  breach  for  which  the  directors  are  liable. 
Be  National  Funds  Assur.  Oo.  L.  B.  10  Ch.  Dtv. 
118, 48  L.  J.  Ch.  163, 80  L.  T.  N.  8. 420,  27  Week.  Bep. 
802. 

The  liability  of  directors  on  the  winding  up  of  a 
corporation  for  the  amount  of  moneys  abstracted 
from  capital  to  pay  preferential  dividends  is  en- 
forced in  Be  Alexandra  Palace  Co.,  L.  R.  21  Ch. 
IMv.  140. 51  L.  J.  Cb.  866,  46  L.  T.  N.  8.  780, 80  Week. 
Bep.  771,  in  which  they  were  held  liable  Jointly  and 
severally  for  the  amount  of  the  dividends  paid  out 
of  insurance  money,  and  as  to  other  dividends 
paid  from  money  borrowed  for  the  purpose  they 
were  held  Jointly  and  severally  liable  for  such  a 
sum  as  would  enable  the  liquidator  to  pay  on  all 
debts  proved  such  a  dividend  as  would  have  been 
payable  on  all  debts  other  than  those  for  such  bor- 
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rowed  mon^  In  case  no  proof  of  these  had  been 
made. 
See  further,  as  to  gaurauteed  dividends,  infra, 

o,  PavmeniuHuneapUaJl  i»  impaired  or  debts  unpaid. 

Preferred  stock  Is  hitended  to  have  speoial  ad- 
vantages and  be  exempt  from  a  general  statute 
prohibiting  dividends  while  the  capital  is  impaired, 
at  least  so  far  as  respects  an  impairment  of  the 
capital  existing  when  the  preleired  stock  was  i»> 
sued,  where  the  statute  authorizbig  its  issue  gave 
the  alternative  right  to  raise  money  by  the  sale  of 
mortgage  bonds  and  plainly  declared  that  the  hold- 
ers of  the  preferred  stock  should  be  entitled  to 
dividends  of  7  per  cent  per  annum  out  of  the  net 
earnings,  which  should  be  cumulative,  and  at  the 
time  of  the  statute  the  oompany  was  so  indebted 
that  it  must  have  been  apparent  that  divideads 
must  be  paid  before  supplying  the  previous  Im- 
pairment of  capital  in  order  to  make  any  induce- 
menc  to  purchase  the  preferred  stock.  Getting  t. 
New  York  ft  N.  B.  B.  Co.  64  Conn.  166. 

Dividends  on  preference  shares  sold  to  obtain  ad- 
ditional capital  for  making  a  great  expenditure  in 
the  restoration  of  a  reservoir  which  had  burst,  de- 
clared for  the  time  during  whioh  no  income  was 
produced  by  the  oompany  because  the  reservoir 
was  in  process  of  oonstructioi),  are  held  properly  at- 
tributable to  capital,  being  in  substance  interest 
on  unproductive  capitaL  Bard  well  v.  Sheffield 
Water  Works  Co.  L.  B.  14  Bq.  617, 41 L.  J.  Oh.  7O0I, 
20  Week.  Bep.  800. 

In  this  case  the  right  to  pay  dividends  wheia  no 
income  was  made  was  not  considered,  the  only 
question  being  as  to  whether  they  were  to  be  at- 
trl  buted  to  income  or  capitaL 

An  injunction  against  the  declaration  of  divi- 
dends on  preferred  stock  untQ  provision  had  been 
made  by  means  of  a  sinking  fund  or  otherwise  tor 
the  replacing  of  capital  lost  or  sunk  or  expended 
in  the  purchase  of  the  waste  property  of  the  com- 
pany,  was  denied  where  the  articles  of  association 
declared  that  in  case  of  dispute  as  to  the  amount  of 
net  profits,  the  decision  of  the  company  at  a  gen- 
eral meeting  should  be  final  and  the  proposed  divi- 
dend had  been  ordered  at  such  a  meeting.  Lam- 
bert V.  Neuch&tel  Asphalte  Co.  U  L.  J.  Ch.  882,  47 
U  T.  N.  8. 78, 80  Week.  Bep.  01& 

One  ground  of  denying  an  injunction  against 
dividends  on  preferred  'stock  while  floating  or  un- 
secured debts  are  unpaid  In  Stevens  v.  South 
Devon  B.  Co.,  0  Hare,  81S,  21 L.  J.  Ch.  N.  8. 818,  was 
the  lack  of  power  in  the  court  to  interfere  with  the . 
internal  management  of  the  croporatfon,  and  it  is ' 
said  that  the  priociple  applicable  to  partnerships 
should  apply. 

So  an  injunction  against  the  declaration  of  any 
dividends  by  a  railway  oompany  until  all  its  works 
w3re  completed  was  denied  In  Browne  v.  Mon* 
mouthshireB.  ft  Canal  Co.,  18  Beav.  82, 20  L.  J.  Ch. 
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the  indenture  of  compromise,  and  would  lose 
its  privileges  when  it  passes  into  the  posses- 
sion of  one  who  was  not  a  party  to  that  in- 
strument. 

The  principal  question  relates  to  the  right 
of  the  plaintiff  to  dividends,  and  involves — 
First,  the  construction  of  section  8  of  the 
Act  aforesaid;  and,  secondly,  whether  this 
action  can  be  maintained,  or,  if  not,  whether 
there  is  a  remedy  in  equity.  Section  3  pro- 
vides that  **  the  holders  of  said  preferred  stock 
shall  be  entitled  to  dividends  upon  the  same 
annually,  out  of  the  net  profits,  in  preference 
and  priority  to  the  holders  of  any  other  stock 
of  said  corporation,  to  the  amount  of  such  rate 
per  cent  thereon,  not  exceeding  seven  per 


cent,  as  may  be  determined  by  vote  of  said 
corporation  prior  to  issue  of  the  same,  which 
rate  per  cent  of  priority  shall  be  expressed 
in  the  certificates  of  said  preferred  stock, 
and  shall  also  share  pro  rata  with  the  holders 
of  the  common  stock  in  any  excess  divided 
in  any  year  above  a  dividend  on  the  whole 
stock  at  said  rate  per  cent,  and  dividends  to 
the  holders  of  such  preferred  stock,  at  tlie 
rate  per  cent  fixed  upon  shall  be  paid  for 
each  year  from  the  time  of  its  issue,  cumu- 
latively, before  any  dividends  shall  be  paid 
upon  any  other  stock  of  said  corporation,  and 
if  so  voted  and  expressed  in  the  certificates, 
may  be  guaranteed  by  said  corporation.* 
Prior  to  the  issue  of  said  preferred  stock, 


N.  8. 487, 15  Jar.  475,  on  the  ground  tbat  the  court 
had  no  Jurisdiction  to  Interfere  merely  to  prevent 
violation  of  duty  to  the  public,  and  also  that  mis- 
applioatlon  of  inoome  was  the  subject  of  Internal 
reffulatlOQ. 

A  tramway  company  which  had  failed  to  set 
apart  a  reserve  fund  adequate  for  its  maintenance 
until  It  had  become  worn  out,  was  held  to  have  no 
riffht  to  declare  a  dividend  to  preferred  stock- 
holders without  making  any  provision  for  restor- 
ing the  tramway.  Dent  v.  London  Tramways  Co.  L. 
R.1S  Ch.  Div.  8i4,60L.J.Ch.  190,  44  L.  T.  N.  8.  91; 
Davison  v.  Gillies,  L.  R.  16Ch.  Div.  847,  noU^  SO  L.  J. 
Cai.  IflB.  naU,  44  L.  T.  N.  8. 02,  note. 

But  holders  of  preferred  shares  the  dividends  on 
which  depend  on  the  profits  of  the  particular  year 
only,  are  entitled  to  dividends  out  of  tne  net  profits 
after  deductmg  therefrom  a  proportionate  amount 
of  what  is  needed  for  the  restoration  of  the  road, 
and  cannot  be  deprived  of  their  dividends  in  order 
to  make  good  what  the  company  has  erroneously 
applied  to  dividends  in  previous  years.  Dent  v. 
London  Tramways  Go.  gupra. 

Without  adopting  the  rule  that  all  debts  must  be 
paid  before  a  corporation  can  be  compelled  to  pay 
dividends  on  preferred  stock,  the  right  to  dividends 
was  denied  in  Belfast  ft  M.  L.  K.  Co.  v.  Belfast,  77 
Me.  445i,  in  case  of  a  corporation  which  had  in  addi- 
tion to  its  bonded  mortgage  debt  an  outstanding 
note  which  was  regarded  as  given  for  temporary 
purpoees  in  anticipation  of  rents  receivable. 

In  a  later  case  concerning  the  same  corporation 
the  court  required  a  dividend  on  preferred  stock  to 
be  made  amounting  to  about  $16,000  where  the 
company  had  an  annual  rental  from  the  lease  of  its 
railroad  amounting  to  |98,0U0,  and  bills  payable 
amounting  to  about  $9,000  only,  while  its  sole  in- 
debtedness was  a  mortgage  debt  of  $150,000  on  a 
road  which  cost  a  million  dollars,  and  the  com- 
pany had  sufficient  means  or  credit  to  provide  for 
the  debt  without  reserving  these  funds  for  that 
purpose,  although  the  debt  was  soon  to  mature. 
HazeUIne  v.  Belfast  ft  M.  L.  R.  Co.  79  Me.  41L  See 
also  on  this  point  the  main  case  of  Fibij>  v.  Lam- 
son  ft  G.  Mvo.  Co. 

Scrip  for  dividends  on  preferred  stock  having 
been  issued  without  right  by  a  corporation  wtiich 
had  no  surplus  profits  properly  applicable  thereto, 
a  holder  of  such  scrip  Is  held  entitled  to  payment 
thereof  where  the  compcmy  alone  contests  its  va- 
lidity after  it  has  honored  a  large  part  of  such 
•crip  by  converting  it  into  bonds,  at  least  when  it 
appears  that  the  company*s  debt  has  been  largely 
reduced  and  it  does  not  appear  that  the  company 
would  be  embarrassed  by  treating  plalntiff^s  scrip 
as  it  had  other  similar  scrip.  Chaifee  v.  Butland  B. 
Co.65Vt.U0. 

A  stockholder  is  not  charged  with  constructive 
notice  of  the  financial  condition  of  the  corporation 
making  it  improper  to  declare  dividends  so  far  as 
to  prevent  him  from  holding  scrip  which  was  issued 


for  dividends  as  a  valid  claim  against  the  company 
where  the  conduct  of  the  corporation  Is  such  as  to 
estop  it  from  denying  the  validity  of  such  scrip. 
Ibid. 
See  further  as  to  guaranteed  dividends,  infra, 

d.  Quaranteed  dfoMendS. 

See  also  Memphis  Grain  ft  Elevator  Oo.  v.  Menip 
phis  ft  C.  K.  Co.  86  Tenn.  703,  supra,  L  a,  and  Dick- 
inson V.  Chesapeake  ft  O.  R.  Co.  infrOy  XL 

Except  where  so-called  guaranteed  stock  is  In 
the  nature  of  an  absolute  obligation  to  a  creditor 
of  the  corporation  rather  than  a  oontract  with  a 
shareholder,  there  is  force  in  the  objection  against 
any  dividends  which  cannot  be  paid  out  of  Income 
but  which  can  be  paid  only  by  drawing  upon  the 
capltaL  Sustaining  this  objection  with  practical 
unanimity,  the  courts,  as  in  the  main  case  of  FiBi«n 
V.  Lamson  ft  G.  Mro.  Co.,  have  construed  genexal 
language  guaranteeing  dividends  on  stock  to  mean 
that  dividends  should  be  paid  out  of  profits  if  any 
were  made,  but  not  otherwise. 

Certificates  of  stock  in  the  usual  form  but  in- 
dorsed '*S  per  cent  semi-annual  dividend  guaran- 
teed," issued  under  a  resolution  for  the  issue  of 
preferred  capital  stock  with  a  semi-annual  dividend 
of  6  per  cent  guaranteed  by  the  company,  were 
held  in  Lockhart  v.  Van  Alstyne,  81  Mich.  76,  18 
Am.  Rep.  166,  to  entitle  the  holder  to  the  dividend 
only  when  there  were  profits  to  pay  tnem,  but 
with  the  right  to  have  arrears  of  one  year  made  up 
from  the  profits  of  another  year. 

Judge  Cooley  writing  the  opinion  in  this  case  says 
that  a  contrary  view  involves  extraordinary  re- 
sults, as  it  might  require  the  dissipation  of  the  as- 
sets of  the  company  to  pay  so-called  dividends  and 
make  a  conflict  of  interest  between  the  common 
and  preferred  shareholders  respecting  the  manage- 
ment of  the  corporation. 

So  it  was  held  in  Taft  v.  Hartford,  P.  A  F.  R.  OOt 
8  R.  L  810,  6  Am.  Rep.  676,  that  the  holder  of  pre- 
ferred and  guaranteed  ten  per  cent  stock  on  which 
dividends  are  to  be  paid  before  any  dividends 
shall  be  paid  on  any  other  stock  of  the  company  is 
entitled  to  dividends  only  out  of  the  .net  earnings 
of  the  company  and  has  no  claim  until  dividends 
are  earned. 

And  to  similar  effect  Is  the  decision  in  Feld  v. 
Roanoke  Investment  Co.  (Mo.),  Jun?  80,  1884,  deny- 
ing rescission  of  a  contract  for  preferred  stock  on 
failure  to  pay  the  agreed  annual  interest  so  called. 

And  in  MiUer  v.  Ratterman,  47  Ohio  St  141, 
where  the  question  was  whether  so-called  pre- 
ferred and  guaranteed  stock,  guaranteed  not  only 
by  the  corporation  which  issued  it  but  by  another 
also,  and  secured  by  mortgage,  should  be  deemed 
to  be  stock  or  credits  for  purpose  of  taxation,  the 
court  held  it  to  be  stock  and  that  dividends  were 
payable  th?reon  only  out  of  profits,  although  the 
guaranty  was  in  general  terms  expressing  no  such 
limitation* 
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the  corporation  and  the  directors  determined 
by  vote  the  rate  of  dividend  to  be  paid,  and 
the  form  of  certificates  to  be  issued.  The 
certificates  issued  to  the  plaintiff  were  in  the 
form  thus  determined,  and  so  much  of  them 
as  is  now  material  is  as  follows:  ''Said 
stock  is  issued  under  and  subject  to  an  act 
of  the  fl;eneral  court  of  the  commonwealth  of 
Massachusetts  approved  June  18,  1885,  en- 
titled 'An  act  to  authorize  the  Lamson  A 
Ooodnow  Manufacturing  Company  to  issue 
preferred  stock;'  and  its  holder  has  all  the 
rights  provided  for  the  holders  of  such  pre- 
ferred stock  by  this  act.  The  holder  of  the 
stock  represented  by  this  certificate  is  entitled 
to  dividends  thereon  annually  out  of  net  prof- 


its, in  preference  and  priority  to  the  ho1der» 
of  any  stock  of  said  corporation,  except  th& 
preferred  stock  issued  under  said  act,  to  the 
amount  of  six  per  cent,  which  rate  per  cent 
was  determined  by  vote  of  said  oorporatioa 
prior  to  its  original  issue ;  and  said  holder 
is  also  entitled  to  share  pro  rata  with  the 
holders  of  the  common  stock  in  any  excess 
divided  in  any  year  above  a  dividend  on  the 
whole  of  said  stock  of  said  company  at  said 
rate  of  six  per  cent.  The  holder  of  the  stock 
represented  by  this  certificate  is  entitled  to 
dividends  upon  it  at  six  per  cent  for  each 
year  from  the  time  of  its  issue,  cumulatively 
before  any  dividends  shall  be  paid  upon  any 
stock  of  said  corporation  except  the  preferred 


To  the  same  effect  was  tbe  decision  in  Chaffee 
T.  Rutland  R.  Co^fiSYt.  110,  that  a  corporatloD  has 
no  right  to  declare  dividends  on  guaranteed  pre- 
ferred stocic,  which  is  entitled  to  dividends  f  com 
the  earnings  and  income  in  preference  to  divi- 
dends on  common  stock,  although  there  is  a  pro- 
vision that  no  mortgage  shall  be  made  by  the  com- 
pany to  talce  precedence  of  such  stock  In  the 
application  of  its  income,  where  there  are  no  sur- 
plus earnings  If  the  floating  debt  and  current  ez* 
penses  were  first  paid  and  the  only  earnings  and 
income  was  rental  insufficient  to  pay  the  operat- 
ing expenses  and  floating  debt. 

The  application  to  arrears  of  dividends  due  on 
guaranteed  stock  of  funds  obtained  by  t)orrowinfr 
is  not  necessarily  Illegal  or  subject  to  injunction, 
where  the  money  which  should  have  paid  tbe  divi- 
dends had  been  applied  to  capital  purposes.  Mills 
T.  Northern  Railway  of  Buenos  Ayres  Co.,  L.  R.  5 
Oh.  681. 

A  contract  by  a  corporation  that  the  dividends 
accruing  on  certain  stock  transferred  by  it  in  pay- 
ment for  patents  should  amount  to  a  certain  sum 
before  May  17,  which  is  executed  by  payment 
thereof,  is  held  not  to  preclude  the  stockholder's 
right  to  claim  the  whole  of  another  dividend  de- 
clared in  July  following,  since  no  dividend  ac- 
crues untU  it  is  declared.  Parks  v.  Automatic 
Bank  Punch  Oo.  U  Daly,  424. 

The  resolution  of  a  board  of  directors  for  the  is- 
sue of  guaranteed  stock  calling  for  certain  divi- 
dends before  any  dividends  on  the  other  stock,  is 
held  properly  considered  In  evidence  to  explain  the 
real  character  of  guaranteed  stock  issued  there- 
under. Boardman  v.  Lake  Bhore  ft  M.  B.  B.  Co.  84 
N.  Y.  157. 

e.  Preference  over  eommon  stock* 

Nothing  can  be  paid  by  discretion  of  the  direct- 
cxrs  to  ordinary  stockholders  until  tbe  preferred 
shareholders  have  received  a  dividend  of  7  per 
cent,  where  the  statute  gives  the  latter  a  right  to 
such  a  dividend  before  any  dividend  sliall  be  paid 
on  the  common  stock.  BIkins  v.  Camden  ft  A.  B. 
Co.  S6  N.  J.  Eq.  288. 

Holders  of  a  small  portion  of  the  shares  of  pre- 
ferred stock  which  were  entitled  to  dividends  out 
•f  net  earnings  before  any  payment  on  the  other 
stock,  were  held  to  have  the  preference  as  if  they 
were  the  only  preferred  shareholdeis  where  the 
others  had  relinquished  their  shares  in  exchange 
for  consolidated  stock,  by  which  the  greater  part 
of  the  preferred  shares  had  been  retired,  and  that 
was  also  exchanged  for  common  stock  on  different 
and  less  favorable  terms.  West  Chester  ft  P.  U. 
Co.  V.  Jackson,  77  Pa.  8ZL 

Where  10  per  cent  was  flxeri  as  the  maximum 
rate  of  dividend  on  certain  shares,  and  7  per  cent 
was  the  maximum  rate  on  other  shares,  in  the  act 
for  tbe  formation  of  the  company,  a  declaration 
of  a  dividend  of  8  per  cent  on  the  former  and  7 
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per  cent  on  the  latter  was  made  and  the  court 
fused  to  interfere  so  as  to  compel  a  dividend  in 
proportion  to  the  maximum  rates.  Mauglsan  v. 
Leamington  Priors  Oas  Co.  16  Week.  Rep.  883. 

Holders  of  preferred  stock  are  entitled  to  7  per 
cent  dividends  before  the  holders  of  common 
shares  get  anything,  and  to  further  divideada 
only  after  the  common  stock  has  also  received  7 
per  cent,  after  which  both  kinds  of  stock  share 
equally,  where  the  indenture  under  which  tbe 
stock  was  issued  provides  for  7  per  cent  dividends 
on  the  preferred  stock  '*  before  any  dividend  diall 
be  declared  upon  other  unpreferred  shares  .  .  . 
and  to  an  equal  dividend  with  said  other  shares  of 
the  net  earnings  of  the  company  beyond  said  7  per 
cent.''  Bailey  v.  Hannibal  ft  St  J.  R.  Co.  84  U.  & 
17  Wall.  96. 21  L.  ed.  Oil,  affirming  1  Dill.  176. 

The  declaration  of  a  10  per  cent  dividend  on  all 
the  stock,  common  and  preferred,  but  payable  In 
preferred  stock  to  holders  of  such  stock,  and  In 
common  stock  to  holders  of  common  stock,  is  sus- 
tained againft  objection  by  owners  of  bonds  and 
common  stock,  in  Howell  v.  Chicago  ft  N.  W.  R. 
Co.,  61  Barb.  878.  where  the  company  had  power  to 
issue  additional  preferred  stock  and  the  holders  of 
preferred  stock  were  entitled  to  7  per  cent  divi- 
dends before  anything  was  given  on  the  oommon 
stock,  and  after  the  7  per  cent  dividend  on  the  lat- 
ter, was  entitled  to  8  per  cent  more  and  then  both 
were  to  share  equally  in  any  surplus,  while  at  the 
market  value  of  the  stock  or  at  its  nominal  value 
the  holders  of  preferred  stock  were  not  getting 
more  than  they  were  entitled  to. 

The  bolder  of  preferred  stock  is  not  estopped 
from  asserting  his  right  to  preference  given  by 
statute  simply  because  for  some  years  tbe  holders 
of  preferred  stock  without  objection  have  allowed 
dividends  to  be  shared  with  holders  of  the  ordi- 
nary stock, who  were  not  entitled  thereto.  Elkins 
V.  Camden  ft  A.  R  Co.  86  N.  J.  Bq.  288. 

Creditors  of  a  oorporation  who  under  a  scheme 
of  arrangement  accept  debenture  stock  with  cer- 
tain preferenoe8,,do  not  thereby  lose  their  previ- 
ous priority  wit6  respect  to  a  Judgment  creditor 
who  has  sued  out  an  elegit  and  who  does  not  ac- 
cept and  is  not  bound  by  tbe  scheme.  The  court 
while  seeking  to  prevent  prejudice  to  the  rights  of 
such  creditor  by  the  scheme,  declined  to  allow  him 
to  acquire  a  priority  over  others  by  refusing  to 
accept  it.  Stevens  v.  Mid-Bants  R.  Co.  L.  R.  8  Ch. 
1064,  42  L.  J.  Ch.  OM,  28  L.  T.  N.  8. 818, 21  Week.  Rep. 

868. 

Special  resolutions  altering  the  application  of 
revenue  as  between  preference  and  ordinary 
shareholders  in  a  manner  benefldal  to  the  prefer- 
ence shareholders,  are  held  in  Ashbury  v.  Wat- 
son, 64  L.  J.  Ch.  086. 64  L.  T.  N.  8. 27, 88  Week.  Rep. 
882,  L.  R.  80Ch.  Dlv.  876, 16  Am.  ft  Eng.  Corp.  Oss 
888,  to  be  invalid  as  a  violation  of  a  statutory  pro- 
vision prohibiting  the  alteration  of  a  condition 
contained  in  the  memorandum  or  association  ex- 
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stock  ianied  under  laid  act,  which  dividends 
are  Kuaranteed  by  said  company,  a  vote  of 
■aid  company  to  that  effect  bavins  been 
passed  prior  to  its  original  issue. "  It  is  to 
oe  observed  that  the  act  only  authorizes  the 
payment  of  dividends  on  the  preferred  stock 
out  of  net  profits,  and  that,  to  secure  their 
final  payment  in  case  there  should  be  no  net 

grofits  or  a  deficiency  at  any  time,  but  should 
e  net  profits  later,  the  dividends  are  made 
payable  cumulatively.  The  certificates  fol- 
low the  act ;  and  we  think  that  the  effect  of 
the  guaranty  which  the  act  authorized,  and 
which  was  voted  by  the  company,  and  is 
contained  in  the  certificates,  was  not  to  make 
dividends  of  0  per  cent  payable  at  all  events, 


and  whether  there  were  net  profits  or  not» 
but  to  add  to  the  statutory  liability  the  di- 
rect undertaking  of  the  company  that  the  net 
profits  should  be  devoted  first  of  all,  as  be- 
tween the  preferred  stockholders  and  the 
holders  of  any  other  stock,  common  or  spe- 
cial, to  the  payment  of  preferred  dividends. 
In  the  strict  sense  of  the  word,  **  guaranty"* 
or  ** guarantee"  applies  to  an  undertaking  by 
another,  though  it  is  sometimes  used  in  the 
sense  oJP  "warranty"  or  ** warrant."  Wile^f 
V.  Athol,  160  Mass.  434,  6  L.  K.  A.  842. 
To  give  it  in  the  present  case  the  effect  of 
rendering  the  company  absolutely  and  at  all 
events  liable  for  the  dividends  would  be  in- 
consistent  with  the   provision  authorizing. 


oept  in  oeitaln  other  matters.  Whether  such  mJs- 
appropriation  oan  be^ratlfled  was  questioned,  but 
in  any  event  it  was  held  that  there  was  not  sulB- 
dent  proof  of  ratification. 

L  AeeumuUUicnM  and  arrean. 

Nearly  all  the  oases  support  the  right  to  have  ar- 
rearaites  of  dividend  on  preferred  shares  which 
are  due  to  lack  of  prcrflts  paid  out  of  profltB  of 
subsequent  yean  as  >oon  as  they  beeome  sufficient 
aithousrh  there  is  no  express  provision  therefor  as 
there  is  in  the  main  case.  But  one  case  was  found 
to  the  contrary.  That  is  Belfast  ft  M.  L.  B.  Oo.  v- 
Belfast,  77  Me.  i4&,  in  which  It  was  held  that  a  by- 
law providioir  for  dividends  on  preferred  stock 
not  exceeding  6  per  cent,  then  a  like  dividend  on 
the  common  stock,  and  for  a  division  of  any  sur- 
plus on  all  the  stook  pro  rafo,  shows  sn  intent 
to  have  aU  net  earnings  divided  every  year  so 
tliat  dividends  on  preferred  cannot  be  cumuiatiye, 
that  Is,  to  liave  arrearages  of  one  year  paid  out  of 
the  earnings  of  another.  As  to  this  the  same  court 
declares  in  Hazeltioe  v.  Belfast  ft  M.  L.  R.  Go.,  79 
Me.  411«  that  it  was  a  decision  very  liberal  to  the 
common  stockholders,  giving  them  the  t>eneflt  of 
the  doubt. 

Several  of  the  cases  allowing  the  claim  to  ar- 
rearages of  dividends,  but  not  all  of  theni«  were 
cases  of  guaranteed  dividends. 

Thus  in  Boardman  v.  Lake  Shore  ft  M.  8.  R.  Co., 
Si  N.  Y.  1S7,  It  is  held  that  dividends  are  cumula- 
tive and  a  specific  charge  upon  accruing  profits  to 
be  paid  as  arrears  before  any  other  dividends  are 
divided  upon  the  common  stock  where  there  is  an 
absolute  guaranty  of  *'the  payment  of  dividends  as 
aforesaid**  included  in  a  certificate  of  stook  enti- 
tled to  tan  per  oent  dividends  out  of  the  net  eam- 
ingsw 

Thesamels  held  in  Prouty  v.  Michigan,  8.  ft  N.  I. 
R.  Go.,  1  Hun,  666, 4  Thomp.  ft  C.  280,  in  which  case 
the  court  approves  the  rule  that  such  arrears  are 
to  be  paid  as  part  of  the  guaranteed  dividends  un- 
less there  is  some  agreement  to  the  contrary.  Also 
in  Lockhart  v.  Van  AJstyne,  81  MIoIl  7tt|  IB  Am. 
Rep.l5ft. 

So  payment  of  arrears  of  dividends  out  of  sul>- 
sequent  profits  is  held  lawful  in  Stevens  v.  South 
Devon  R.  Co.,  9  Hare,  816,  on  stock  having  a  guar- 
anty of  6  per  oent  dividends  per  annum. 

The  same  rule  of  allowing  arrears  of  dividends 
to  be  paid  from  subsequent  profits  was  upheld  in 
respect  to  guaranteed  half-shares  Issued  under  an 
act  whloh  allowed  a  shareholder  who  had  a  share 
baff  paid  np  to  have  his  share  divided  into  a  guar- 
anteed half-share,  and  a  deferred  half-share,  the 
former  of  which  should  have  preference  in  divi- 
dends applicable  to  the  share.  Matthews  v«  Great 
Northern  R.  Co.,  6  Jur.  N.  8. 284. 

It  la  the  same  where  the  shareholders  are  in  gen- 
eral terms  given  the  ri^ht  to  a  dividend  of  ten  per 
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oent  per  annum  payable  half  yearly,  and  also  to  si 
vro  rata  participation  in  surplus  dividends  after 
ten  per  oent  had  been  paid  to  the  ordinary  share* 
holders.  There  also  a  deflolenoy  of  dividends  on 
preference  capital  may  be  made  good  out  of  sub* 
sequent  profits.  Webb  v.  Barle,'L.  R.  20  Bq.  668, 44 
L.  J.  Ch.  806, 24  Week.  Rep.  48. 

The  right  to  have  arrears  of  dividends  on  pr»> 
ferred  shares  paid  out  of  subsequent  profits  is  af« 
firmed  also  in  Crauford  v.  Northeastern  R.  Co.  8 
Kay  ft  J.  723, 8  Jur.  N.  8. 1006.  The  court  in  this 
case  consideis  that  the  word  ''dividend**  Is  not 
necessarily  restricted  to  the  profits  of  any  definits 
period. 

Shares  having  preference  in  payment  of  divW 
dends  are  held  entitled  to  have  arrearages  paid 
out  of  profits  under  a  general  provision  for  pref- 
erence, in  Corry  v.  Londonderry  ft  B.  R.  Co.  28 
Beav.  268,  7  Jur.  N.  8. 606, 80  L.  J.  Ch.  28Q,9Week. 
Rep.  aOl,  4  L.  T.  N.  S.  18L 

Arrearages  of  dividends  remhlning  unpaid  for 
lack  of  net  profits  are  held  payable  out  of  such 
profits  when  earned,  where  preference  shares  of 
various  kinds  have  been  issued,  some  of  them  call- 
ing for  ^'interest  or  preference  dividend  in  perpe- 
tuity:" others  providing  for  "preference  to  the 
payment  of  dividends  on  the  ordinary  shares.** 
Henry  v.  Great  Northern  R.  Co.  1  DeO.  ft  J.  806, 4 
Kay  ft  J.  1, 82,  27  L.  J.  Ch.  1, 8  Jur.  N.  8. 1138. 

The  fact  that  a  statute  has  directed  the  profits  of 
a  particular  half  year  to  he  applied  in  replacing  a 
certain  loss,  leaving  no  surplus  to  be  divided  in 
dividends,  was  held  not  to  exclude  the  right  of  the 
preferred  shareholders  to  have  the  arrearages  paid 
from  subsequent  profits,   ibfd. 

Certificates  purporting  to  carry  interest  at  8  per 
cent  per  annum  in  perpetuity,  referred  to  in  a  sub- 
sequent act  of  parliament  as  entitled  to  "^dlvW 
dends,"*  which  the  statute  provided  should  be  paid 
before  dividends  on  other  shares,  were  held  to  give 
the  right  to  have  arrearages  of  dividends  paid  out 
of  subsequent  profits  when  the  statute  was  con- 
strued with  reference  to  a  later  one  providing  for 
other  shares  called  debenture  shares,  the  interest 
on  which  was  given  a  preference  over  the  'interest 
or  dividend**  on  the  guaranteed  or  preference 
shares  and  the  arrears  thereof.  Bturge  v.  Eastern 
Union  R.  Co.  7  DeO.  M.  ft  G.  168,  81  Eng.  L.  ft  Bq. 
408. 1  Jur.  N.  8.  71& 

Holders  of  preference  shares  entitled  to  first  pay- 
ment of  a  dividend  and  to  participate  equaUy  In 
any  further  dividends  after  an  equal  dividend  to 
the  ordinary  shareholders  had  been  made,  and 
which  are  entitled  to  have  arrears  of  dividends 
made  up  out  of  subsequent  profits,  must  permit 
the  ordinary  shareholders  to  have  arrears  made  up 
in  the  same  way  before  the  preference  sharehold- 
ers can  participate  in  any  surplus  profits  beyond 
the  amount  of  their  preference.  Allen  v.  London- 
derry ft  E.  R.  Co.  28  Week.  Rep.  624. 

Bonds  scoured  by  mortgage  iasued  to  preferred 
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divideiids  <m  preferred  stock  to  be  made  from 
net  profits.  It  cannot  be  supposed  tbat  the 
legislature  bayin/ir  provided  for  tbe  payment 
of  dividends  from  net  profits,  and  by  implica- 
tion forbidden  tbeir  payment  from  anything 
else,  would,  in  almost  tbe  next  sentence, 
authorize  tbe  company  to  incur  a  liHbility 
which  might  compel  it  to  pay  dividends, 
though  its  business  was  conducted  at  &  loss. 
A  construction  which  attached  such  a  mean- 
ing to  the  guaranty  which  the  company  was 
authorized  to  give  would  nullify  the  provis- 
ion in  regard  to  the  payment  of  dividends 
from  net  profits.  In  the  case  of  Williams  v. 
Parker,  supra,  not  only  was  there  no  provis- 
ion in  the  staiute  that  the  dividends  should  be 


payable  from  net  profits,  but  the  statute  ex- 
pressly provided  that  the  company  was  "to 
give  its  guaranty  that  each  share  of  said  stock 
shall  receive  semi-annual  dividends  of  foui 
dollars  on  each  share ;"  and  the  guaranty  ac- 
cordingly was  held  to  be  an  absolute  one. 
Tliat  case  was  much  stronger  than  this.  Gen- 
eral ly,  the  use  of  the  wora  ** guaranteed,"  as 
applied  to  dividends  upon  preferred  stock, 
whether  in  connection  with  the  word  **  pre- 
ferred" or  alone,  has  not  been  held  to  import 
an  absolute  liability.  Williston  v.  Michigan, 
8.  d  iV.  /.  R.  Co.,  Tafl  v.  Hartford  P.  dft  F. 
R.  Co. ,  Lockhart  v.  Van  Alstyne  and  Board- 
man  V.  Lake  Shore  d  M,  8.  R.  Co.,  supra: 
MiUer  v.  Ratterman,  47  Ohio  St.  141 ;  Sletens 


stockholders  for  their  dividends  whioh  bad  been 
earned,  represent  In  fact  a  loan  of  the  amount  of 
the  dlfridenda  to  tbe  company,  and  payment  In  one 
year  of  the  bonds  representing  several  years  divi- 
dends does  not  violate  a  provision  that  the  divi- 
dends are  not  cumulative.  Wood  v.  Lary,  47  Hun« 
660.  Appeal  dismissed  on  other  grounds,  124  N.  Y. 
88. 

Interest  on  arrears  of  dividends  due  to  preferred 
stockholders  from  tbe  time  tbe  net  earnings  of  the 
corporation  applicable  thereto  were  misappropri- 
ated to  holders  of  common  stock  is  allowed  in 
Prouty  V.  Miobigan  &  A  N.  I.  B.  Co.,  1  Hun,  666,  4 
Tbomp.  ft  C.  880. 

YL  Remcdu  to  obtain  or  protect  dividends. 

Where  the  holder  of  preferred  stock  brings  an  ac- 
tion not  upon  the  stock,  nor  techaically  for  divi- 
dends, but  upon  a  oontract  for  tbe  payment  of 
specified  sums  at  'certain  times  in  consideration  of 
bis  taking  stock.  It  was  held  tbat  verbal  inaooura- 
oles  or  omissions  would  not  constitute  such  a  vari- 
ance between  tbe  description  of  bis  stock  set  out 
according  to  their  tender  and  tbe  instruments  of- 
fered In  evidence  as  would  require  their  exclusion. 
Bates  V.  Androscoggin  ft  K.  R.  Co.  40  Me.  401. 

A  suit  for  specific  performance  of  a  contract 
guaranteeing  certain  dividends  on  preferred  stock 
Is  a  proper  remedy  for  tbe  stockholders  where  the 
corporation  Improperly  refuses  to  declare  or  pay 
the  dividends.  Boardman  v.  Lake  Shore  ft  M.  S.  R. 
00.84N.  Y.16T. 

Such  a  condition  of  the  finances  of  a  corpora- 
tion as  would  justify  payment  of  dividends  is 
necessary  to  authorise  the  payment  of  scrip  or  cer- 
tificates for  dividends  payable  as  soon  as  tbe  treas- 
urer Is  '*able  to  pay.**    Richardson  v.  Vermont  ft 

M.  B.  Go.  44  y  t.  eia. 

The  court  can  Interfere  In  behalf  of  the  holders 
of  preferred  stock  to  compel  the  distribution  of 
net  earnings  as  dividends  where  there  are  sufficient 
earnings  possessed  by  tbe  company  and  the  con- 
tract to  pay  dividends  Is  upon  the  sole  condition  of 
such  earnings.  Hazeltlne  v.  Belfast  ft  M.  L.  R.  Co. 
79  Me.  411. 

A  Massachusetts  case  holds  that  a  foreign  corpo- 
ration cannot  be  compelled  by  a  suit  In  equity  to 
pay  dividends  on  guaranteed  preferred  stock,  but 
such  remedy  must  be  left  to  a  court  which  has  gen- 
eral Jurisdiction  over  tbe  corporation.  Williston 
V.  Michigan  8.  ft  N.  I.  R.  Co.  13  Ali&D,  401.  ^ 

So  one  ground  of  the  decision  in  Howell  v.  Chi- 
cago ft  N.  W.  R.  Co.,  61  Barb.  378,  was  that  an  in- 
junction against  the  issue  of  stock  dividends  by  a 
foreign  corporation  was  not  authorized  by  the 
code.  Although  its  general  language  might  be 
construed  more  liberally,  the  court  thought  it  was 
not  Intended  to  extend  tbe  right  of  action  against 
foreign  corporations  further  than  It  existed  under 
previous  statutes,  which  did  not  autboriio  It  except 
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in  cases  of  attachment  of  property  for  collection  of 
a  debt  or  the  redress  of  a  wrong. 

But  a  later  case  holds  that  tbe  New  York  statute 
autborlzlog  actions  against  foreign  corpora lions 
*'f  or  any  cause  of  action**  entitles  the  holder  of  pre- 
ferred stock  in  that  state  to  maintain  an  action  to 
compel  a  foreign  corporation  to  apply  net  earnings 
to  dividends  on  his  stock.  Prouty  v.  Michigan  8. 
ft  N.  I.  R.  Co.  1  Hun,  666, 4  Tbomp.  ft  C.  ^230. 

A  bolder  of  guaranteed  stock  which  has  a  prefer- 
ence in  dividends  over  common  stock  and  recites 
tbat  payment  of  the  dividends  was  guaranteed,  is 
a  member  of  tbe  company  and  not  a  creditor  such 
that  he  can  sue  at  law  for  the  dividends.  Williston 
v.  MIcblKan  S.  ft  N.  I.  R.  Co.  supra. 

See  also  on  this  point  the  main  case  of  Fzxld  t. 
Lamson  ft  G.  Mfg.  Co. 

But  an  action  of  general  assumpsit  was  sustained 
by  the  bolder  of  scrip  which  the  company  was  es- 
topped to  repudiate  where  It  had  refused  payment 
in  money  or  bonds  as  promised  and  as  bad  been 
done  with  other  scrip.  Chaffee  v.  Rutland  Co.  66 
Vt  110. 

On  a  oreditor?8  bill  by  holders  of  guaranteed  stock 
for  themselves  and  others  to  enforce  a  contract 
for  participation  In  dividends  all  such  guaranteed 
stockholders  are  entitled  to  come  m  and  participate 
although  they  have  not  been  plaintiffs  in  the  record 
01  represented  by  counsel,  and  those  who  have  not 
been  thus  represented  are  liable  for  counsel  fees. 
Gordon  v.  Richmond,  F.  ft  P.  R.  Co.  81  Ya.  621. 

The  objection  that  stoolcholders  should  have  been 
made  parties  to  an  action  against  a  corporation  for 
dividends  on  preferred  stock  Is  held  untenable  lo 
Prouty  V.  Michigan  8.  ft  N.  L  R.  Co.  1  Hun,  665.  4 
Tbomp.  ft  C.  230. 

Common  stockholders  are  not  necessary  though 
tbey  may  be  proper  parties  to  an  action  by  pre- 
ferred stockholders  to  compel  payment  of  divi- 
dends from  earnings  which  they  allege  have  been 
diverted  to  permanent  Improvements  and  addi- 
tions.   Thompson  v.  Erie  R.  Co.  46  N.  T.  468. 

Directors  or  other  officers  of  a  new  oonsoUdated 
oorporatlon  are  not  necessary  or  proper  parties  to 
an  action  by  holders  of  preferred  stock  of  one  of 
the  merged  corporations  to  enforce  a  right  to  divi- 
dends, where  tbe  new  company  has  assumed  tbe 
obligations  of  the  old  ones,  but  the  cause  of  action 
Id  against  the  corporation  alone.  Chase  v.  V ander- 
biit.fl2N.Y.  307. 

In  a  suit  by  the  holder  of  preferred  stock  against 
a  foreign  oorporatlon  to  obtain  dividends  a  motion 
after  the  referee*s  report  directing  Judgment  to 
substitute  as  defendant  a  new  interstate  corpora, 
tion  into  which  the  foreign  company  had  been 
merged  by  consolidation,  was  granted,  but  reversed 
on  appeal  on  the  ground  that  the  substitution 
would  make  the  referee*s  decision  against  the  offi- 
cers of  the  original  defendant  binding  on  the  officer* 
of  the  new  company  and  thus  apply  to  them  an  ad- 
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T.  Stfuth  Dewn  B,  Oa,  9  Hare,  815 ;  Henry  ▼. 
Great  Northern  12.  6b.  1  De  G.  &  J.  606; 
Siurge  ▼.  JS^Mt^m  Ctmntiei  K  Co,  7  De  G. 
U.  &  Q.  158;  Cook,  Stock  «&  Stockholders, 
3d  ed.  §§267-275.  Id  some  instances  its  use 
has  led  to  preferred  dividends  being  regarded 
as  cumulative.  Stevens  v.  South  Devon  R. 
Co.^  Uenry  t.  Oreat  Northern  R,  Co.  and 
Boardman  v.  Lake  Shore  d  M,  S.  R.  Co. 
eupra.  But  although,  in  the  present  case, 
that  effect  cannot  t^  given  to  it,  since  it  is 
ezprpsslj  provided  that  the  dividends  shall 
be  cumulative,  we  think  that  that  fact,  in 
view  of  the  provision  already  noted,  that 
the  dividends  are  payable  from  net  profits, 
should  not  cause  the  guaranty  to  be  regarded 


as  an  absolute  one.  Moreover,  the  preferred 
stockholders  are  entitled  to  dividends  as  div- 
idends, and  not  as  interest,  and  as  members 
of  a  corporntion,  and  not  as  creditors.  Thus, 
it  is  provided  that  ''the  holders  of  said  pre- 
ferred stock  shall  be  entitled  to  dividends," 
etc.  They  are  to  share  with  holders  of  com- 
mon stock  in  excess  divided  above  a  dividend 
upon  the  whole  stock  at  the  rate  fixed  for 
the  preferred  stock.  **  And  dividends  to  the 
holders  of  such  preferred  stock  .  .  .  shall 
be  paid  .  .  .  cumulatively  before  any 
dividends  shall  be  paid  upon  other  stock," 
etc.  Though  the  company  was  authorized 
to  issue  the  stock  in  payment  of  its  indebte<l- 
oess,  there  is  no  provi8i<m  in  the  act  that 


Judication  made  againut  others.  Prouty  v.  I^ke 
Staore  ft  M.  &  B.  Co.  62  N.  Y.  SB8. 

A  preferoDtila]  shareholder  is  held  entitled  to  an 
tnjanction  airalnst  a  dividend  prejudicial  to  his 
rights  when  there  are  not  sufficient  funds  to  make 
It.  StuTRe  V.  Baatem  Union  R.  Go.  7  De  G.  M.  ft 
0. 18a.  81  Bag,  L.ft  Eq.MS,  1  Jnr.  N.8.  7IS. 

Preferred  stockholders  cannot  have  an  Injunc- 
tion affainat  the  execution  of  a  new  mortirage  bj 
the  corporation  for  a  lawful  purpose  and  In  a  law- 
ful manner  and  the  issue  of  bonds  secured  thereby. 
on  the  mround  that  payment  of  interest  thereon 
may  interfere  with  the  payment  of  dividends  on 
the  stock,  although  if  the  inef erred  stock  fa  entitled 
to  dividends  subject  only  to  the  payment  of  inter- 
est  on  prior  mortgages  such  payment  of  interest 
on  the  new  mortgage  to  their  detriment  may  be 
prevented.  Thompson  ▼.  Brie  K.  Oo.  42  How.  Pr. 
6S.  11  Abb.  Pr.N.  8.188. 

Holders  of  preferred  stock  In  a  railroad  company 
were  held  barred  by  laches  from  relief  against  a 
railroad  corporation  which  had  purchased  the 
road  on  foreclosure  of  a  mortgage  given  by  a  com- 
pany which  held  possession  of  It  under  an  ultra  vim 
agreement  attemptlog  to  make  a  perpetual  trans- 
fer, where  their  delay  In  beginning  proceedings 
had  allowed  the  intervention  of  other  equities  by 
virtue  of  aasignments  and  mortgages.  Boston  ft 
P.B.  Oorp.  V.  New  York  ft  N.  B.  R.  Ck>.  18  R.  1. 200. 

The  same  decision  was  affirmed  and  held  resjudi- 
tata  In  Bmenon  v.  New  York  ft  N.  B.  R.  Co.  U  R. 
L56S. 


VIL  Quaresnty  of  dMdende  by  outeide  party. 

Bee  also  Miller  v.  Batterman,  47  Ohio  8t  Ul,  su- 
pra. In  division  No.  m. 

A  guaranty  by  one  corporation  of  certain  divi- 
deodis  on  the  stook  of  another  company  with  which 
it  makes  a  contract,  Is  a  matter  between  the  cor- 
porations to  which  the  stockholders  of  the  latter 
company  are  not  a  party  and  gives  them  no  right 
to  interfere  with  a  modification  of  the  agreement 
between  the  corporations.  People  v.  Metropolitan 
Blev.  B.  Go.  26  Hun.  82. 

A  guaranty  of  dividends  on  the  capital  of  a  com- 
pany made  to  the  company  on  the  sale  of  its  busi- 
ness is  within  the  power  of  the  company  to  change 
and  in  part  release  by  a  sutMequent  arrangement. 
Sheffield  Silver,  Nickel  ft  Plated  Ck).  v.  Uowln.  L. 
R.  2Q.  B.  Dlv.  214,  46L.  J.  Q.  B.  290, 86L.  T.  N.  8. 
246.26  W^eek.  Rep.  498. 

A  guaranty  by  one  corporation  to  another  of  a 
certain  dividend  on  the  capital  stook  of  the  latter, 
is  held  to  be  a  contract  between  the  corporations 
euhject  to  the  fair  exercise  of  the  power  of  the  di- 
rectors to  modify  the  contract,  notwithstanding 
objection  from  the  holders  of  the  stcx^k  on  which 
the  dividends  had  been  guaranteed.  Flagg  v.  Man- 
h»**-.^  R,  Co. 20  Bhitchf.  142, 10  Fed.  Bep.  41& 

27L.a  A. 


VTTI.  Interest-bearing  stodic. 

Stock  bearing  interest  without  restricting  It  to 
payment  out  of  Income  Is  generally  held  invalid, 
although  a  few  cases  hnre  treated  the  question  as 
doubt fuU  or  held  the  stook  lawfuL 

A  provision  for  interest  on  railroad  stook  until 
the  road  is  opened  is  Involved  Id  McLaughlin  v. 
Detroit  ft  M.  R.  Co.,  8  Mich.  100,  in  which  the  power 
of  the  corporation  to  Issue  It  was  not  disputed  and 
the  Issue  by  officers  without  authority  was  held  to 
have  been  ratified, 

An  agreement  by  a  corporation  to  pay  Interest  on 
stock  subscribed  and  paid  for,  until  twelve  miles 
of  its  railroad  should  be  compleled  and  In  opera- 
tion. Is  held  within  the  discretion  of  the  directors 
under  a  charter  which,  although  not  recited*  is 
said  to  confer  upon  the  directors  **power  of  that 
enlarged  and  plenary  character  usually  found  in 
the  cbariers  of  railroad  corporations  in  this  state.*' 
Milwaukee  ft  N.  I.  R.  Oo.  v.  Field.  12  Wla,  84a 

To  the  same  effect  as  to  the  validity  of  a  oontraci 
for  interest  on  advance  payments  for  stock  Is  the 
decision  In  Racine  County  Bank  v.  Ayers,  18  Wis. 
612,  in  which  the  stipulation  was  for  Interest  on  the 
amounts  paid  In  oo  stock  until  dividends  should  be 
declared  from  (he  earnings.  In  both  the  above 
cases  the  question  Involved  was  the  liability  of  a 
subscriber  for  payments  on  his  stock  and  the  time 
for  payment  of  Interest  does  not  seem  to  have  beeu 
considered. 

A  provision  In  a  subscription  for  stock  that  in- 
terest should  be  allowed  on  all  sums  assessed  and 
paid  unto  a  railroad  Is  put  in  operation  by  the 
company,  but  withoutspecifylng  any  time  for  pay- 
ment of  the  Interest,  Is  upheld  as  a  just  condition 
between  the  subscribers  and  construed  not  to  re- 
quure  payment  of  interest  until  the  road  went  Into 
operation.  An  objection  that  It  reduced  the  stock 
below  the  amount  subscribed  was  held  untenable. 
Rutland  ft  B.  R.  Co.  V.  Thrall.  86  Vt  680. 

A  later  case  in  the  same  state  is  to  the  same  effect, 
holding  that  a  corporation  has  authority  to  stipu- 
late for  interest  on  sums  paid  in  on  stock  subscrip- 
tions while  its  railroad  Is  in  process  of  construction. 
myabU  vshensurptus  ea^minos  enaljie  the  company 
to  pay  It.  Richardson  v.  Vermont  ft  M.  R.  Co.  44 
Vt.618. 

The  same  oontract  is  construed  in  Massachusetts 
to  the  same  effect  holding  that  a  contract  by  a  rail- 
road company  to  pay  interest  on  sums  received  on 
stock  sul'scriptlons  until  the  road  goes  Into  opera- 
tion without  specifying  any  time  for  payment  does 
not  make  the  interest  paynbic  until  the  road  bus 
gone  into  operation  and  earne<l  an  Income.  Water- 
man v.  Troy  ft  O.  R.  Co.  8  Gray,  483;  Wright  v. 
Vermont  ft  M.  R.  Corp.  12  Cush.  08. 

The  above  cases  give  slight  ground  for  holding 
that  a  corporation  may  contract  to  pay  Interest  on 
stock  otherwise  than  from  Income  unless  expressly 
authorised  by  statute.    On  the  other  hand  the 
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these  creditors,  who  have  accepted  the  stock 
In  paymcDt  of  their  debts,  are  henceforth  to 
be  regarded  in  any  otlier  light  than  that  of 
stockholders.  The  fact  that  the  dividends 
were  payable  cumulatively  out  of  net  profits, 
at  the  rat«  of  6  per  cent,  in  preference  to  any 
other  stock,  well  may  have  operated  as  a 
sufficient  inducement  to  cr^itors  to  exchange 
their  demands  against  the  corporation  for 
preferred  stock,  especially  If  the  prospects 
of  successful  business  were  good,  as  it  fairly 
may  be  assumed  that  the  parties  interested 
supposed  them  to  be.  Creditors  may  also 
have  thought  that  this  was  far  better  tban 
insolvency.  Good  and  sufficient  reasons  can 
be  found  'for  the  action  of  the  creditors  in 


ezchanginff  their  demands  against  the  com- 
pany  for  its  preferred  stock,  without  con- 
struing the  guaranty  as  importing  an  abso- 
lute undertaking  on  its  part  to  pay  dividends 
at  the  specified  rate.  Some  of  them  are  stated 
in  the  preamble  of  the  indenture  of  com- 
promise. 

Neither  do  we  think  that  the  guanmty  can 
be  regarded  as  an  undertaking  that,  when- 
ever there  were  net  profits,  ther  should  be 
divided  without  regard  to  the  circumstances 
or  situation  of  the  company,  amons  the  pre- 
ferred stockholders.  The  act  itself  does  not 
in  terms  compel  such  a  division ;  and  we  see 
nothing  in  it  to  take  the  case  out  of  the  gen- 
eral rule  that,  in  the  first  instance,  the  de- 


power  is  very  effeotually  neffatlved  by  the  oases 
followkiflr. 

A  provision  in  a  preliminary  contract  for  sah- 
scriptlon  to  stock  that  dlvidendB  by  way  of  in- 
terest should  be  paid  during  the  oonstruction  of  a 
railroad  Is  oontraiy  to  public  policy  and  void. 
Troy  ft  a  B.  Co.  V.  Tibblts,  18  Barb.  807. 

Payment  of  interefit  periodically  on  stock  out  of 
the  capital  of  a  company  before  any  earainflrs  are 
made  is  witbin  a  prohibition  against  pajring  divi- 
dends out  of  the  capital.  Pittsburg  ft  0.  B.  Co.  v. 
AUegheny  County,  68  Pa.  128. 

The  guaranty  of  a  oorporation  to  pay  interest  on 
stock  ^as  soon  as  paid"  was  previously  held  in 
MUler  V.  Pittsburg  ft  C.  R.  Co.,  40  Pa.  287,  80  Am. 
Dec.  670,  to  call  for  no  interest  on  stock  which  was 
not  fully  paid  up,  even  if  the  guaranty  was  valid, 
which  seems  to  have  been  questioned  by  the 
court. 

Without  express  authority  of  law  a  corporation 
has  no  power  to  issue  some  cerUflcates  of  stock 
bearing  interest  and  others  not,  and  it  is  against 
public  policy  to  uphold  such  contracts  for  payment 
of  interest  until  the  completion  of  a  railroad  of 
the  company,  even  if  made  with  all  stockholders 
equally  so  far  as  to  divert  the  funds  of  the  com- 
pany from  its  corporate  purposes,  leaving  its  debts 
unpaid.  Paioesville  ft  H.  B.  Co.  v.  King,  17  Ohio 
St.  684. 

In  this  case  a  statute  expressly  prohibiting  the 
payment  of  interest  to  stockholders  while  its  debts 
were  unpaid  for  labor  or  materials,  or  when  it 
would  reduce  the  capital  stock,  was  referred  to,  and 
it  was  held  that  even  if  it  did  not  apply  to  the  case 
In  hand  the  same  rule  would^rovern  under  another 
stetute  which  made  no  express  provision  on  the 
subject. 

A  provision  in  the  articles  of  association  author- 
Iziog  directors  to  pay  interest  on  paid-up  capital 
while  another  provision  prohibits  dividends  except 
out  of  profits.  Is  not  Intended  to  authorize  the  pay- 
ment of  Interest  out  of  capital  but  only  out  of  in- 
come. Re  National  Funds  Assur.  Co.  L.  R.  10  Ch* 
Div.  118,48L.J.Ch.l68,27Week.Bep.8QS,80L.T. 
N.8.4S90. 

Nor  can  such  payment  of  Interest  to  shareholders 
before  any  profits  have  been  realised  be  authorized 
by  resolution  at  a  general  meeting  of  the  company, 
but  will  be  restralued  by  the  court  as  an  impair- 
ment of  the  capital  to  the  prejudice  of  creditors. 
Macdougall  v.  Jersey  Imperial  Hotel  Co.  2  Hem.  ft 
M.  a»,  10  Jur.  N.  &  1048, 84  L.  J.  Ch.  28, 12  Week. 
Bep.  1142, 10  L.  T.N.  8.848. 

A  later  English  case  holds  that  the  payment  of  in- 
terest out  of  the  capital  when  there  are  no  proflto 
is  iittra  vtm  notwithstanding  any  provision  in  the 
articles  of  aasooiatlon.    Re  Sharpe  [1802]  1  Ch.  164. 

A  claim  of  statutory  authority  to  pay  interest 
has  been  made  in  a  few  cases. 

A  provision  In  a  subscription  to  a  railroad  com- 
pany that  application  should  be  made  to  the  legls- 
27  L.  R.  ▲. 


iature  for  authority  to  Isiue  a  limited  number  of 
shares  to  be  applied  in  paying  Interest  on  install- 
ments of  money  paid  by  subscribers,  until  the  road 
should  earn  an  Income,  is  construed  in  Manloe  t. 
Hudson  Biver  B.  Co.,  8  Duer.  426,  and  It  Is  held  that 
this  did  not  require  a  subscriber  to  take  such 
shares  instead  of  cash  in  payment  of  the  Interest 
due  him.  but  that  the  interest  was  to  be  paid  from 
the  proceeds  of  the  sale  of  such  shares. 

A  provision  in  a  subecriptlon  to  increase  stock 
issued  to  obtain  funds  for  the  extension  of  a  raU- 
road  that  interest  on  installmenta  paid  in  should  be 
allowed  until  the  completion  of  the  extension,  aud 
that  the  new  stockholders  should  not  participate  in 
any  of  the  proflta  made  during  that  period,  was 
heldJn  MoManusv.  Philadelphia  ft  B.B.  Co.,  58  Pa. 
880,  to  be  unauthorized  by  mere  statutory  author- 
ity to  Issue  increased  stock  in  all  respecn  upon  the 
footing  of  the  original  stock,  and  a  vote  of  stock- 
holders that  the  directors  inight  dispose  of  it  as 
they  should  deem  advisable. 

A  certificate  issued  by  a  dental  college  for  a 
share  of  ixa  real  estate  property,  ^'drawing  an  in- 
terest of  6  per  cent,"  Is  held  in  Ohio  College  of 
Dental  Surgery  v.  Boeenthal,  46  Ohio  St.  186,  to 
give  the  holder  no  right  of  action  for  interest  be- 
fore dissolution  of  the  corporation  or  other  pro- 
ceedings to  divide  the  respective  interests  in  the 
property,  no  time  for  payment  of  interest  being 
specified. 

To  the  same  effect  is  Bryant  v.  Ohio  CoUege  of 
Dental  Surgery,  1  Cin.  Super.  Ct  Bep.  67. 

Where  a  blading  obligation  to  pay  interest  exista 
under  a  resolution  to  allow  interest  on  install- 
ments as  paid  and  carry  to  the  account  of  the  stock- 
holder and  issue  stock  certificates  In  payment  when 
the  amount  is  sufficient,  a  transfer  of  stock  after 
interest  has  accrued  thereon  does  not  carry  the 
right  to  the  interest.  Ohio  v.  Cleveland  ft  T.  B. 
Co.  6  Ohio  St.  480.  But  see  FalnesvOle  ft  H.  B.  Cow 
V.King,  17  Ohio  St.  684. 

What  is  called  $76  stock  and  $60  stock,  although 
it  was  to  be  of  equal  rank  and  value  with  other 
stock  for  which  (100  per  share  was  paid.  Is  held  en- 
titled to  interest  only  for  the  amount  actually  paid 
thereon,  where  a  corporation  had  stipulated  to 
pay  interest  during  the  oonstruction  of  its  railroad 
on  eums  actually  paid  in  on  subscription.  Bich- 
ardson  v.  Vermont  ft  BL  B.  Co.  44  Y t.  618. 

Scnp  Issued  by  a  railroad  company  to  represent 
its  obligation  for  interest  on  payments  for  stock 
while  the  road  was  building,  recitlog  a  vote  which 
authorized  the  issue  of  the  scrip  and  the  payment 
thereof  when  the  treasurer  was  able  to  pay  it,  gives 
no  claims  against  the  corporation  until  money 
comes  into  the  treasury.  Cunningham  v.  Vermont 
ftM.B.Co.l2Gray,4U. 

On  such  scrip  the  court  will  require  payment  if 
the  oorporation  is  able  to  pay.  but  where  the 
necessary  expenses  are  large  and  constant  and  ex- 
pensive repairs  required,  and  sudden  and  great 
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-cision  of  the  (question  whether  there  shall  or 
'Shall  not  be  dividends  lies  with  the  oompaDy 
or  its  agents.  Looking  at  section  8  in  con- 
flection  with  the  rest  of  the  act,  we  think 
that  the  reasonable  constnictioii  of  it  is  that 
if  there  are  net  profits  which,  in  the  fair 
Judgment  of  the  company  or  its  agents,  tak- 
ing all  the  circumstances  into  account,  are 
or  should  be  available  for  dividends,  then 
the  preferred  stockholders  are  entitled  to  re- 
ceive dividends  on  their  stock  at  the  rate 
tised  by  the  vote  of  the  company,  and  ex- 
pressed in  the  certificates,  before  any  divi- 
•dcnds  are  paid  on  any  other  stock,  and  that, 
if  the  company  has  passed  any  dividends, 
the   preferred  Vockholders  are  entitled  to 


have  them  made  ffood  to  them  before  anj 
dividends  are  paiff  on  any  other  stock.  This 
conclusion  derives  some  support  from  the 
concluding  sentence  of  section  8,  already 
referred  to, — that  "*  the  provisions  of  law  rel- 
ative to  special  stock, "  upon  which  corpo- 
rations are  expressly  required  **  to  pay  a  fixed 
half-yearly  sum  or  dividend"  (Pub.  Stat 
chap.  106,  §^42:  WiUicmi  v.  Parker,  supra), 
shall  not  be  held  to  apply  in  the  case  of  stock 
issued  under  this  act.  If  under  section  6, 
in  connection  with  Pub.  Stat.,  chap.  106, 
$  60,  the  officers  could  be  made  liable  for  a 
dividend  which  the  law  compelled  them  to 
declare,  or  for  a  debt  which  they  could  not 
prevent  (which  we  do  not  decide),  then  that 


oontlnffeocies  may  at  any  time  require  a  large  out- 
lay of  money,  the  oourt  may  refuse  to  compel 
payment  of  a  dividend  on  such  scrip  although  the 
corporation  has  on  band  money  enouah  to  pay  a 
portion  of  the  interest  called  for  by  the  scrip. 
Barnard  v.  Vermont  &  M.  B.  Go.  7  Allen,  S12. 

The  word  'interest**  is  held  to  refer  to  dividends 
when  used  in  articles  of  association  in  reference  to 
payment  upon  shares  of  stock.  Harrison  v.  Mexi- 
can B.  Co.  L.  R.  19  Eq.  368, 12  Moak,  Bng.  Bep.  798, 
4iI«.J.Gb«408,82L.T.N.S.aB,28  Week. Bep. «». 

a.  Special  ttodu 

In  ICaasachusetts  the  statutes  beginning  with 
the  Act  of  1866,  chapter  148,  provide  for  a  peculiar 
kind  of  stock  called  special  stock  the  character- 
istioB  of  which  are  that  it  is  limited  in  amount  to 
two  fifths  of  the  actual  oapltal.  is  subject  to  re- 
demption by  the  corporation  at  par  after  a  fixed 
time  to  be  expressed  in  the  certificates,  entitles  the 
holder  to  a  half-yearly  sum  or  dividend  upon  it  as 
a  debt  of  the  corporation,  and  does  not  make  him 
liable  In  any  event  for  the  debts  of  the  corporation 
beyond  bis  stock,  while  the  issue  of  such  stock 
makes  the  general  stockholders  liable  for  the  debts 
and  contracts  of  the  corporation  until  the  special 
stock  la  fully  redeemed.  American  Tube  Works 
V.  Boston  Mach.  Co.  189  Mass.  6;  Williams  v.  Parker, 
136  Mass.  204;  Beed  v.  Boston  Mach.  Co.  141  Mass. 
451. 

For  redeemable  stock,  see  also  Davis  v.  Second 
UniveraallBt  Meeting-House  Proprs.  in  Lowell,  8 
Met.  8SI;  Totten  v.  Tison,  64  Ga.  189,  and  Culver  v. 
Beno  Beal  Estate  Co.  91  Pa.  807,  under  head- 
intn  Noa.  IlL  and  IV.;  also.  Be  IMcldo  Pier  Co. 
infra, 

A  vote  to  Issue  special  stock  under  the  Massa- 
chusetts statutes  can  be  passed  only  by  three 
fourths  of  the  general  stockholders  at  a  meeting 
duly  called  for  that  purpose,  and  a  notloe  of  a 
meeting  to  vote  on  an  issue  of  preferred  stock  is 
insufficient  to  anthoriae  a  vote  for  special  stock. 
American  Tube  Works  v.  Boston  Mach.  Co.  tupra. 

The  records  of  a  meeting  duly  called  for  the 
teueofspecal  stock  must  show  that  the  requWte 
three  fourths  of  the  stockholders  actually  voted  in 
f^vor  of  the  issue  of  the  stock  and  merely  showing 
that  three  fourtha  of  them  were  present  Is  not 
sufficient  by  reason  of  any  presumption  that  they 
voted  for  the  issue.   iMtf. 

This  special  stock  under  the  Massachusetts  stat- 
utes is  shown  by  Williams  v.  Parker,  supra,  to  be 
distinct  from  all  ordinary  preferred  stock,  and  to 
snake  the  holderB  creditors  of  the  corporation  for 
the  dividends  guaranteed. 

A  bolder  of  speelal  stock  Issued  under  Mass. 
Stat^  1866,  chap.  280,  cannot  on  the  insolvency  of 
the  corporation  before  the  time  when  the  stock 
was  redeemable  prove  against  the  insolvent  com- 
pany any  claim  as  a  creditor  except  for  accrued 


dividends  or  notes  therefrom  which  he  bad 
ceived.    Allen  v.  Herrlck,  16  Gray.  874. 

The  court  holds  that  the  agreement  to  redeeoi 
is  executory  and  cannot  be  regarded  as  a  present 
existing  debt  or  duty,  but  that  a  more  decisive  ob- 
jection to  allowing  the  claim  under  the  contract  of 
redemption  is  that  it  wouM  violate  the  Intent  of 
the  statute  to  treat  it  as  a  debt  entitling  the  holder 
to  sharein  the  assets  pari  passu  with  other  credit- 
ors, but  that  the  holders  of  this  special  stock  were 
entitled  to  no  rights  or  Immunities  over  the  gei^ 
era!  stockholders  except  those  specifically  enumer- 
ated in  the  act.   Ibid. 

The  court  allowed  holders  of  special  stock  which 
was  invalid  merely  because  the  requisite  three 
fourths  of  the  stockholders  were  not  shown  to 
have  voted  for  its  issue,  to  rescind  their  contract 
and  recover  back  the  money  paid  for  the  stock, 
even  after  they  had  held  the  stock  for  more  than 
two  years  and  until  after  the  corporation  became 
insolvent.  A  meHcan  Tube  Works  v.  Boston  Mach. 
Co.  and  Beed  v.  Boston  Mach.  Co.  supra. 

The  claim  that  a  person  who  has  received  spe- 
cial stock  and  also  received  dividends  thereon 
should  be  held  estopped  to  deny  that  he  was  a 
stockholder  after  the  corporation  has  become  in- 
solvent, is  denied  in  the  Maasachusetts  case  of 
American  Tube  Works  v.  Boston  Mach.  Co.  188 
Mass.  o. 

This  is  contrary  to  the  doctrine  which  has  be- 
oome  fully  established  in  respect  to  preferred 
stock,  as  shown  by  the  cases  dted  under  the  head- 
ing fstoppeL   Bee  supra. 

Go  the  claim  that  spedal  stock  was  never  law- 
fully Issued  and  that  the  holder  was  therefore  en- 
titled to  claim  a  return  of  his  money  paid  therefor 
from  assets  of  an  insolvent  corporation,  it  was 
held  in  Allen  v.  Herrlck,  16  Gray,  874.  that  he  had 
made  no  election  to  zesdnd  and  had  not  tendered 
back  the  money  or  notes  which  he  had  received 
under  the  contract  when  the  first  publication  of 
notice  of  the  insolvency  proceeding^  was  made, 
and  he  could  not  recover  4iack  his  money  on  the 
ground  that  the  contract  had  failed. 

But  commenting  on  this  case  in  Beed  v.  Boston 
Mach.  Co.,  141  Mass.  464,  the  oourt  distinguishes  It 
on  the  ground  that,  the  stockholders  in  the  case  of 
Allen  V.  Herrlck  had  received  and  held  notes  in- 
dorsed by  another  party  for  the  dividends.  The 
case  of  Beed  v.  Boston  Mach.  Co.,  aupra,  holds  that 
It  Is  necessary  for  the  holder  of  special  stock  to 
return  dividends  received  thereon  in  order  to 
rescind  the  contract  and  avoid  liability  as  a  stock- 
holder, if  what  he  has  received  is  leas  than  what  he 
Is  entitled  to  on  tka  readssion. 

The  same  Is  held  in  American  Tube  Works  ▼• 
Boston  Mach.  Co.  188  Mass.  6. 

Z.  Reduction  cf  shares. 

That  preferred  as  well  as  oommon  shares  are 
subject  to  reduction  for  loss  of  oapltal  Is  decided 
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fact  also  would  furnish  an  ar/^umeni  against 
regarding  the  guaranty  as  an  absolute  one. 
We  discover  notliing  in  the  way  of  con- 
temporaneous construction  at  variance  with 
that  which  we  have  adopted.  No  dividend 
having  been  declared,  it  follows  that  this 
action,  which  is  a  suit  at  law,  cannot  be 
maintained.  WilHston  v.  Michigan,  8,  di  N, 
I,  B,  Co,  tupra. 

The  renaaininff  question  is  whether,  upon 
the  facts  agreed,  if  applied  to  proceedings 
in  equity,  the  plaintiff  could  have  relief. 
We  assume  that  the  directors  and  manager 
could  be  compelled  to  make  dividends  out 
of  net  profits  to  the  preferred  stockholders 
if  it  turned  out  that  they  were  acting  un- 
reasonably in  refusing  to  declare  them ;  but 
we  do  not  think  that  in  this  case  the  plain- 
tiff would  be  entitled  to  relief.  The  capital 
is  seriously  impaired.  Though  the  indebted- 
ness was  reduced  by  the  compromise,  and 
has  been  further  reduced  by  payments  since, 
it  still  amounts  to  a  large  sum,  and  is  pay- 
able on  demand  or  on  short  time.  The  bonds 
matured  in  August,  1890.  None  of  them 
were  paid  before  maturity,  and  the  concern 


could  not  have  paid  any  of  them  without 
seriously  crippling  it,  or  destroying  its  bus- 
iness. It  is  true  that  the  asFpts  seem  to  be 
largely  in  excess  of  the  indebtedness,  and 
that  it  has  been  held  that  preferred  stock- 
holders are  not  bound  to  wait  for  dividends 
till  the  impaired  capital  has  been  made  good 
and  the  debts  have  been  paid.  Stewru  v. 
South  Devon  R,  Oo,  and  Bs/fast  d  M.  L.  B. 
Co,  V.  Belfast,  supra.  But  the  valuation 
put  upon  the  assets  appears  to  be  to  a  con- 
siderable extent  a  bookkeeping  one ;  and  il 
is  agreed  that  if  the  company  should  be 
obliged  to  dispose  of  them,  to  pay  its  debta 
or  to  close  up  its  business,  they  would  suf- 
fer a  very  great  shrinkage  from  the  valuation 
put  upon  them.  No  dividend  has  been  paid 
upon  the  preferred  stock,  and  none  upon  the 
common  stock  since  1882.  It  is  not  claimed 
that  there  were  any  net  profits  prior  to  Jan- 
uary 1,  1888,  sufficient  to  justify  a  dividend. 
From  January  1,  1886,  to  July  1,  1890,  after 
paying  all  expenses  and  current  interest  on 
its  debt,  and  depreciation  of  property  "the 
business  resulted  in  net  gains,  in  actual  cash 
value,   in  assets  more  than  in  liabilitiea. 


In  Re  Great  Western  8.  S.  Go.,  M  L.  J.  Ch.  8,  85 
Week.  Rep.  154. 

Where  both  preference  and  ordinary  shares  bad 
been  issued  and  paid  up  In  full  and  some  of  each 
class  had  been  jri^en  in  payment  for  patents,  and 
of  these  some  of  both  kinds  bad  been  surrendered 
to  the  company  for  the  benefit  of  the  company 
and  canceled,  in  puiBuanoe  of  an  arrangrement  for 
abatement  of  the  purchase  money  on  the  ground 
that  it  was  excessive,  a  reduction  of  capitaJ  by 
canoelinff  such  ordinary  and  preference  shares  as 
had  not  yet  been  issued  and  by  accepting  and  can- 
oelinflT  those  of  both  kinds  surrendered  for  cancel- 
lation as  above  stated,  was  held  lawful.  Ae  Gat- 
Unff  Gun,  62  L.  T.  N.  8.  812. 

Preference  shareholders  whose  shares  were 
given  for  the  purchase  price  of  property,  cannot 
object  to  a  reduction  of  the  shares  of  the  compcmy 
on  account  of  lost  capital,  on  the  ground  that  it 
violates  their  contract,  where  at  the  time  the 
shares  were  taken  the  company  was  authorized 
by  law  to  reduce  shares  in  such  cases  upon  vote  of 
the  shareholders,  although  the  preferred  i^are- 
holders  had  no  right  of  voting.  Be  Barrow 
Haematite  Steel  Go.  L.  R.  89  Ch.  Div.  68S,  68  L.  J. 
Ch.  148, 60  L.  T.  N.  &  GOO,  87  Week.  Rep.  240. 

The  right  to  reduce  the  capital  of  a  company  and 
alter  the  amount  and  denomination  of  its  shares 
by  the  nominal  amount  of  one  half  of  each  share, 
ordinary  and  preferential,  under  a  general  provis- 
ion in  the  articles  for  the  reduction  of  capital  and 
alteration  of  shares,  is  upheld  against  the  objec- 
tion of  the  preferred  shareholders,  who  claimed 
that  it  was  an  Infringement  of  their  rights.  In  the 
case  of  Bannatyne  v.  Direct  Spanish  Teleg.  Go.,  16 
Am.  9t  Bug.  Corp.  Gas.  868,  L.  R.  84  Ch.  Div.  287, 66 
L.  J.  Ch.  107,66  L. T.  N.  8.  716,  86  Week.  Rep.  126, 
although  the  vice-chancellor,  whose  opinion  was 
reversed  by  this  decision,  had  declared  that  *Mt 
would  be  a  wholesale  recipe  and  a  mode  of  cheat- 
ing preference  shareholders  for  the  benefit  of 
ordinary  shareholders,  whatever  the  relative 
amount  or  value  of  the  shares  might  be." 

The  above  decision  was  the  denial  of  an  injunc- 
tion against  proceedings  for  such  reduction.  Fol- 
lowing it  the  court  decided  in  Re  Direct  Spanish 
Teleg.  Co.,  L.  R.  84  Ch.  Div.  807, 66  L.  J.  Ch.  868,  66 
L.  T.  N.  S.  804, 36  Week.  Rep.  200,  16  Am.  ft  Bug. 
Corp.  Gas.  877,  that  the  approval  of  the  court  to  a 
scheme  for  reducUoh  might  be  withheld  If  the 

87  L.  a  A. 


scheme  would  work  injustice,  and  leave  the  com- 
pany to  prepare  a  new  scheme;  but  in  this  case 
where  the  company  had  lost  part  of  its  assets,  a 
scheme  for  reducing  its  capital  by  a  correspond- 
ing amount  by  writing  olf  £5  per  share  from  the 
;  amount  paid  up  on  both  preference  and  ordinary 
I  shares,  the  former  of  which  had  been  fully  paid  at 
£10  each,  and  on  the  latter  of  which  £8  had  been 
paid,  and  also  reducing  tbe  unissued  shares  one 
half  was  approved. 

Where  some  of  the  rights  of  preference  share- 
holders were  prejudiced  by  a  proposed  scheme  on 
arrangement  although  it  appeared  that  on  the 
whole  the  scheme  was  much  to  their  advantage,  it 
was  held  that  they  were  a  class  prejudicially  af- 
fected within  the  meaning  of  the  Riailway  Compan- 
ies Act  of  1887.  i2eNeathftaR.Go.U80qiCh.840. 

Where  no  power  to  issue  preference  shares  waa 
given  by  the  act  under  which  a  company  waa 
formed  except  to  divide  any  shares  into  half- 
shares,  one  of  which  should  be  called  preferred 
and  the  other  deferred,  with  a  preference  in  div- 
idends to  the  former,  the  holders  of  the  preferred 
half  •shares  were  held  not  to  form  a  class  of  prefer- 
ence shareholders  whose  separate  assent  to  a 
scheme  of  arrangement  must  be  obtained  under 
section  12  of  the  Bnglish  Railway  Gompanles  Act 
of  1807,  which  provides  for  a  scheme  of  arrange- 
ment between  a  company  and  its  creditors.  Re 
Brighton  ft  D.  R.  Co.  L.R.44-Gb.  Div.28,68£4.  T. 
N.8.868. 

The  reduction  of  the  capital  of  a  company  by- 
paying  off  preference  shares  pursuant  to  its  arti- 
cles out  of  a  sinking  fund  into  whiob  a  specified 
portion  of  the  net  profits  was  annually  put  as 
provided  for  in  the  articles,  was  held  in  Re  piddo 
Pier  Co.  [1801]  2  Ch.  864,  to  be  a  valid  carrying  out 
of  the  contract  contained  in  the  memorandum  and 
articles  of  association,  and  did  not  involve  a  *'pay- 
ment  to  any  shareholder  of  paid-up  capital** 
within  a  provision  of  tbe  Bnglish  Gompaniea  Act 
of  1877,  section  four.  In  this  case  no  question  of 
the  rights  of  creditors  was  involved,  and  the  ques- 
tion was  simply  between  the  company  and  the 
preference  shareholders.  Mo  one  opposed  the  pe- 
tition of  tbe  company.  The  court  says:  *'What- 
ever  dlfBculty  there  nwy  be  in  this  case  arises 
from  the  extraordinary  prosperity  of  the  com- 
pany," and  that  nhe  case  is  a  very  peculiar  one 
and  not  likely  to  occur  again.** 
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■ufficient  in  amount  to  warrant  the  payment 
of  dividends  on  the  pref erred  stocK  at  the 
rate  provided  for  in  the  certificates  for  every 
year  since  Uie  time  of  its  issue  to  the  trustee, 
with  interest. "  But  in  the  year  ending  July 
1,  1894,  there  were  no  net  profits.  Durinir 
half  the  time,  therefore,  from  the  date  6t 
compromise,  in  July,  1885,  to  July,  1894, 
there  seem  to  have  been  no  net  profits,  show- 
ing that  the  business  was  somewhat  precari- 
ous in  its  nature.  The  controlling  purpose 
of  the  directors  and  manager  has  been  to  pro- 
vide for  the  payment  of  the  debts,  and  to  put 
the  concern  in  a  position  strong  enough  to 
secure  renewals  of  such  of  its  debts  as  could 
not  be  paid  when  due.  Their  discretion,  it 
is  agr^,  has  been  honestly  exercised  to 
that  end,  and  they  have  refused  to  declare 
dividends,  in  part  because  they  believed  that 
it  would  endanger  the  ability  of  the  com- 
pany to  pay  its  debts,  and  in  part  because 
they  did  not  deem  it  proper  to  declare  divi- 
dends on  account  of  the  impairment  of  the 
capital.  We  do  not  think  that  the  directors 
and  manager  appear  so  plainly  to  have  acted 


in  disregrard  of  the  rights  of  the  preferred 
stockholders  as  to  Justify  the  interference  of 
a  court  of  equitv.  The  directors  and  man- 
ager were  bound  to  have  regard  to  all  of  the 
interests  intrusted  to  them.  If  one  class- 
was  to  be  favored  above  another,  the  cred- 
itors were  to  be  looked  after  in  preference  to 
the  stockholders.  It  was  for  the  benefit  of 
the  stockholders,  the  preferred  as  well  as  the 
common,  that  the  impaired  capital  should 
be  made  good,  and  that  the  business,  if  pos- 
sible, should  be  put  on  a  sound  and  enaur- 
ing  basis.  We  cannot  say  that  if  dividends 
hsd  been  paid,  the  result  might  not  have 
been  to  injure  the  concern,  nor  that  the  con- 
duct of  the  directors  and  manager  has  not 
been  on  the  whole  judicious.  Barnard  v. 
Vermont  d  M.  R.  Co,  7  Allen,  616;  New 
York,  L.  B.  d  W,  R.  (Jo,  v.  NickaU,  119  U. 
8.  296,  80  L.  ed.  860 ;  Cook,  Stock  &  Stock- 
holders, 8d  ed.  ^  271. 

The  result  is  that,  in  the  opinion  of  the 
majoritv  of  the  court,  the  judgment  muei  be 
ajflrmed;  and  it  is  so  ordered. 


The  right  of  a  company  on  reduction  of  capital 
to  lea^e  the  preferred  shares  untouched  and  make 
the  reduction  from  ordinary  sbares  Is  sustained  In 
Be  America  Pastoral  Co.,  OS  L.  T.  N.  8.  SZR,  and  in 
Be  Agricultural  Hotel  Go.,  fl8  L.  T.  N.  &  748. 

Bot  a  propoeed  reduction  of  capital  which 
seemed  to  throw  the  whole  burden  of  the  loss 
which  had  been  incurred  by  the  company  upon  the 
ordinary  shareholders  in  favor  of  the  preference 
shareholders,  who  were  entitled  to  be  preferred  In 
dividends  only,  was  condemned  in  Re  Quebrada 
Railway,  Land  ft  Oopper'Co.,  L.  R.  40  Ch.  Div.  863. 
26  Am.  ft  BnfT.  Gorp.  Oas.  SBQ,  00  L.  T.  N.  8.  488, 
where  the  resolution  prodndoff  this  effect  had 
been  assented  to  at  a  meeting  at  which  only  a 
email  number  of  shareholders  were  represented, 
and  the  notice  for  which,  while  statinfr  a  proposed 
reduction,  had  not  indicated  that  any  such  ine- 
quality was  proposed. 

XT.  MUeeUaneovM  matten, 

A  contract  for  the  purchase  of  land  by  a  railroad 
company  to  be  paid  for  **in  8  per  cent  preferred 
stock *^  does  not  authorize  a  decree  for  payment  In 
stock  **irnaranteed  to  pay  8  per  cent,"  Dickinson 
V.  Chesapeake  ft  O.B.O0. 7  W.  Ya.  800L 

Money  loaned  to  a  corporation,  to  be  repaid  in 
preferred  suxik  to  be  subsequently  Issued,  may  be 
recovered  back  where  the  corporation  had  at  the 
time  of  the  loan  no  power  to  issue  such  stock,  al- 
tfaouffh  the  power  to  issue  such  stock  had  been 
granted  to  the  corpontion  before  the  trial  of  the 
action,  since  a  contract  by  a  corporation  to  repay 
a  loan  in  preferred  stock  which  it  had  no  authority 
to  issue  is  a  nullity,  and  is  not  renewed  by  a  sub- 
sequent act  authorizing  it  to  issue  preferred  stock, 
but  which  does  not  empower  it  to  renew  that  con- 
tract. Anthony  v.  Household  Maob.  Ck>.  6  L.  B.  A. 
G76, 16  R.  L  671. 

Under  the  New  York  Act  of  April  1, 1854,  authoriz- 
log  a  railroad  corporation  to  issue  preferred  stock 
CD  payment  **io  such  manner  as  the  board  of  direct- 
on  of  such  company  shall  direct  at  the  time  of  sub- 
•crlblng,**  they  may  take  a  note  In  payment  of  a 
subscription.    Hageev.  Badger,  80  Barb.  S40. 

The  privilege  to  surrender  common  for  preferred 
stoek  '*at  any  time,**  olfered  for  the  purpose  of  ob- 
taining funds  by  means  of  a  required  cash  pay- 
ment on  the  ezoliange  of  20  per  cent,  must  be  ezer- 
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cised  witliin  a  reasonable  time  in  order  to  serve  the- 
purpose  for  which  it  is  olfered,  and  cannot  be 
claimed  thirty-siz  years  afterwards.  Holland  v. 
Cheshire  R.  Oo.  151  Mass.  tSL 

Statutory  power  to  issue  preferred  stock  to  in» 
crease  the  capital  of  a  corporation  does  not  include 
the  power  to  issue  any  common  stock*  Covins  ton 
ft  C.  Bridge  Co.  v.  Sargent,  1  Cin.  Super.  Ct.  Rep. 
854. 

A  suit  against  directors  to  establish  their  liability 
for  misrepresentations  as  to  the  preferential  char- 
acter of  stock  sold  by  them  was  dismissed  in  Eagles- 
fleld  V.  Marquis  of  Londonderry,  L.  K.  4  Ch.  Dlv. 
eOB,  86  L.  T.  N.  8.  828,  25  Week.  Rep.  190,  on  the 
ground  that  there  was  no  deception  by  misrepre- 
sentations of  factt  but  only  a  common  misconcep- 
tion of  law. 

A  claim  by  holders  of  preferred  stock  to  4  per 
cent  interest  which  had  been  remitted  by  mortgage 
creditors  and  constituted  the  usurious  excess  of  in- 
terest called  for  by  tne  mortgage,  under  a  contract 
by  which  this  4  per  cent  was  to  be  paid  to  such 
holders  of  preferred  stock  as  should  surrender 
their  certificates  for  new  ones  bearing  less  interest, 
was  held  invalid  on  the  ground  of  usury  as  well  as 
laches  and  various  other  defenses.  Sullivan  v* 
Portland  ft  K.  R.  Co.  4  Cliif.  212. 

A  lease  of  a  railroad  for  ninety-nine  yean  at  a 
rent  which  is  not  sufficient  to  pay  anything  except 
a  portion  of  the  dividends  on  preferred  stock  If 
otherwise  regular  and  lawful  and  made  with  the- 
approval  of  the  required  number  of  stockholders, 
cannot  be  defeated  by  a  holder  of  common  stock 
on  the  ground  that  it  practically  annihihites  his 
stock.  Middletown  v.  Boston  ft  N.  Y.  Air  Line  R. 
Co.  68  Conn.  851. 

It  is  said  in  Jones  v.  Concord  ft  M.  Railroad  (N.  H.> 
July  20,  I892,that  the  natural  inference  Is  that-new 
stock  issued  under  general  authority  to  increase 
stock  is  common  and  not  preferred  where  the 
contrary  does  not  appear. 

Failure  of  a  corporation  to  pay  7  per  cent  interest 
on  preferred  stock  issued  to  the  holder  under  an 
agreement  to  pay  such  Interest  Is  notsuch  a  breach 
of  contract  as  Justifies  a  rescission  by  him,  where 
the  corporation  has  no  funds  for  dividends.  Feld 
V.  Roanoke  Investment  Co.  (Mo.)  June  80, 1804. 

FOr  redeemable  stock,  see  cases  presented  in  or 
referred  to  tromheading Speeiai stocfc.       B.  A. B;- 
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Presomptioii  of  neg^li^eiice  arising  out  of 
the  doctrine  of  res  ipsa  loquitur  applies  to  the 
falling  of  cross- ties  from  a  railroad  car  injuring 
apei-son  walking  oyer  a  foot- path  running  be- 
.eide  the  roadbed,  but  not  upon  the  right  of  way* 

(McSherry  and  FowHer,  JJ.,  dissent.) 
(Deoember  16, 1884.) 

APPEAL  by  plaintiff  from  a  judgmeot  of 
the  Circuit  Court  for  Washington  County, 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  resulted  from  defendanVs  negli- 
gence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesere,  J.  W.  S.  Cochrane  and  F.  F. 
UcComaSf  for  appellant: 

The  wrong  or  thing  amiss  was  the  negligent 
manner  of  loading  the  car.  The  consequence 
of  such  negligence  was  the  injury  which  the 
plaintiff  sustained.  The  wrone^  and  the  dam- 
age conjoined  when  the  accident  happened. 
«nd  the  defendant  could  not  escape  the  conse- 
quences of  the  first  wrong  by  running  the  car 
4n  any  way,  good,  bad,  or  indifferent. 

Northern  Cent.  R.  Co.  v.  State,  29  Md.  434, 
M  Am.  Dec.  646;  Cooley,  Torts,  p.  82. 

In  lUinois  Cent.  R.  Co,  v.  PhiUips,  49  III  284, 
the  boiler  of  an  engine  exploded  in  the  com- 
pany's depot  and  injured  Phillips  who  was  not 
under  its  control  or  care.  It  was  '  *held  that  the 
mere  fact  that  the  boiler  exploded  was  prima 
facie  evidence  of  negligence,  to  overcome 
which  it  must  be  shown  that  the  materials 
used  in  its  construction  were  of  the  kind  usu- 
ally employed,  and  that  it  had  been  subjected 
io  and  withstood  the  usual  tests,  and  was  used 
with  judgment  and  skill  by  persons  of  expe- 
rience." 

Where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants 
and  the  accident  is  such  as  in  the  ordinary 
•course  of  things  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of 
-explanation  by  the  defendants,  that  the  acci- 
dent arose  from  want  of  care. 

8eott  V.  London  d  8t.  K.  Doekt  Co.  8  Hurlst. 
^  C.  600. 

The  breaking  down  of  a  coach  whereby  a 
passenger  was  injured  made  out  a  prima  facie 
case  of  negligence. 

C7irt$tie  v.  Qrigge,  2  Camp.  79. 

It  is  not  incumbent  on  plaintiff  after  proving 
an  accident   which  implies  negligence  to  go 

NOTB.— In  connection  with  the  very  interesting 
•case  above  reported,  see,  on  the  subject  of  the  pre- 
sumption of  negligence  from  occurrence  of  acd. 
•dents,  the  case  of  Bamowski  v.  Helson  (Mich.)  \% 
L.  B.  A.  88,  and  noCe,  treating  three  divisions  of 
the  subject,  via.:  Personal  injuries,  injuries  to  live 
'•tocic  by  railwaya  trains,  and  railway  fires. 
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further  and  show  what  the  particular  negli- 
gence was,  when  from  the  circumstances  it  la 
not  in  his  power  to  do  so. 

Feital  v.  Middlesex  R.  Co.  109  Mass.  898,  19 
Am.  Rep.  720;  Bffrne  v.  BoadU,  2  Hurlst.  & 
C.  726;  Muleairna  v.  JanentUe,  07  Wis.  26; 
Oummings  v.  National  Furnace  Co,  60  Wis. 
611;  Dougherty  v.  Missouri  R,  Co,  81  Mo.  829, 
61  Am.  Rep.  289;  Ulrich  v.  McCaJbe,  1  Hilt. 
252. 

Railroads  are  bound  to  conduct  their  busi- 
ness with  due  regard  to  the  safety  of  the  public 
like  individuals. 

Baltimore  db  0.  R.  Co.y  State,  88  Md.  S54. 

It  is  a  sound  rule  of  law  not  to  look  out  for 
danger  when  there  is  no  reason  to  apprehend 
any. 

Beach,  Contrib.  Neg.  §  88. 

Even  a  pedestrian  crossing  a  highway  need 
not  anticipate  reckless  riding. 

Stringer  v.  Frost,  2  L.  R.  A.  614,  116  Ind. 
477. 

Nor  that  a  wagon  will  overtake  and  strfkie 
him  when  there  is  ample  room  to  pass. 

Shea  V.  Reems,  86  La.  Ann.  966. 

In  the  exercise  of  lawful  rights,  every  per- 
son has  a  right  to  presume  that  every  other 
will  perform  Dis  dutv  and  obey  the  law. 

Beach,  Contrib.  Ne^.  p.  58,  note. 

Messrs.  Robert  Eu  Qordoii  and  Henrj 
Kjd  Doiif  las  for  appellee. 

Roberts*  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  brings  before  us  for  considera- 
tion a  single  question,  yet  one  of  interest 
and  some  importance,  the  determination  of 
which  is  not  entirely  free  of  difficulty.  In  the 
fall  of  1892,  while  the  defendant  was  passing: 
from  the  place  of  his  emplovment  to  his  home 
he  walked  over  a  foot-path  on  the  land  of 
William  E.  Walsh,  in  the  city  of  Cumber- 
land, which  had  been  for  twenty  years  used 
bv  various  persons.  This  path  extended 
along  the  roadbed  of  the  appellee  but  not 
upon  its  right  of  way. 

As  the  plaintiff  proceeded  on  his  way  to 
his  house,  the  defendant's  train  was  ap- 
proaching on  the  outside  track,  the  one  near- 
est to  him.  Attached  to  the  train  was  a 
gondola  car  loaded  with  railroad  cross-ties. 
When  the  car  containing  the  cross-ties  got 
opposite  to  where  he  was  .walking  a  part  of 
the  ties  slipped  off  of  the  car,  and  about  a 
half  dozen  fell  upon  him  and  broke  one  of 
his  legs  in  two  places  and  otherwise  injured 
him.  In  his  testimony  he  says,  ''he  supposed 
there  was  a  jar  on  the  track. "  The  case  was 
tried  before  a  jury,  the  court  at  Uie  instance 
of  the  appellee  instructing  them  "that  upon 
the  pleadings  in  the  cause  and  the  evidence 
given  to  the  jury,  the  plaintiff  was  not  en- 
titled to  recovery. "  If  the  defendant  was  en- 
titled to  recover,  it  was  only  because  of  the 
insufficiency  of  the  proof  offered  bv  the  plain- 
tiff in  that  connection.  We  will  now  pro- 
ceed to  consider  the  instruction. 

While  the  general  rule  undoubtedly  la, 
that  the  burden  of  proof  that  the  injury  re- 
sulted from  negligence  on  the  part  of  the  de- 
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fendant  is  npon  the  plaintifT,  jet  in  tome 
caaee,  "the  very  nature  of  the  accident  may 
of  itself,  and  through  the  presumption  it 
4»rr!e8,  supply  the  requisite  proof. "  Whart. 
Keg.  §  421. 

'J'hus  when  the  circumstances  are,  as  in 
ibis  case,  of  such  a  nature  that  it  may  be 
fairly  inferred  from  them  that  the  reasonable 
probability  is,  that  the  accident  was  oc- 
casioned by  the  failure  of  the  appellee  to  ex- 
ercise proper  caution,  which  it  readily  could 
and  should  have  done,  and  in  the  absence  of 
eatisfactory  explanation  on  the  part  of  tlie 
appellee,  a  presumption  of  negligence  arises 
against  it. 

In  the  case  of  Bums  ▼.  Boodle,  2  Hurlst. 
A  C.  722,  the  plaintiff  was  walliing  in  a 
public  street  past  the  defendant's  shop,  where 
a  barrel  of  flour  fell  upon  him  from  a  win- 
dow above  the  shop  and  seriously  injurefl 
bim.  The  court  lield  that  these  facts  con- 
•tituted  suilicient  prima  facie  evidence  of 
negligence  for  the  jury,  to  cast  on  the  de- 
fendant the  onus  of  proving  that  the  accident 
was  not  caused  by  his  negligence.  Pollock, 
€.  B. ,  said :  **  There  are  many  accidents  from 
which  no  presumption  of  negligence  can 
arise;  but  this  is  not  true  in  all  cases.  It 
la  the  duty  of  persons  who  keep  barrels  in 
a  warehouse  to  take  care  that  they  do  not  roll 
out,  and  I  think  that  such  a  case  would,  be- 
yond all  doubt,  afford  prima  facie  evidence 
of  negligence.  A  barrel  could  not  roll  out 
of  a  warehouse  without  some  negligence. 
8o,  in  building  or  repairing  a  house,  if  a 
person  passing  along  the  roiul  is  injured  by 
flonietliing  falling  upon  him,  I  think  the  ac- 
cident would  be  prima  facie  evidence  of 
negligence.* 

Shortly  after  this  decision,  a  similar  case, 
that  of  ScoU  V.  London  d  8t.  K.  Docks  Co., 
8  Hurlst.  A  C.  596,  was  decided  in  the  ex- 
chequer chamber.  The  plaintiff  proved  in 
this  case  that  while  in  the  discharge  of  his 
duties  as  a  customs  officer,  he  was  passing  in 
front  of  a  warehouse  in  the  dock  and  was 
felled  to  the  eround  by  six  bags  of  sugar 
fall ing  upon  nim.  The  court  said :  **  There 
must  be  reasonable  evidence  of  negligence. 
But  where  the  thing  is  shown  to  be  under 
the  management  of  the  defendant  or  his  ser- 
vants, and  the  accident  is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen 
if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that 
the  accident  arose  from  want  of  care." 

Then  followed  the  leading  case  of  Kearney 
▼.  London,  B.  d  8.  0.  R  Co,  L.  R.  5  Q.  B. 
411.  This  case  underwent  great  discussion 
with  a  view  to  the  settlement  of  the  true 
principle  ^veming  it.  The  facts  were  that 
the  Dlaintiff  was  passing  on  a  highway  under 
a  railway  bridge  when  a  brick  fell  and  in- 
Jorod  him  on  the  shoulder.  A  train  had 
passed  over  the  bridge  shortly  before  the  ac- 
cident. The  bridge  had  been  built  three 
years,  and  was  an  iron -girder  bridge,  resting 
on  iron  piers  on  one  side  and  on  a  perpen"^ 
dicular  brick  wall  with  pilasters  on  the 
other,  and  the  brick  fell  from  the  top  of  one 
of  the  pilasters,  where  one  of  the  girders 
rested  on  it.    A  motion  was  made  for  a  non- 
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suit  on  the  ground  that  there  was  no  evidence 
of  negligence  to  leave  to  the  jury.  The 
court  of  queen's  bench^  by  a  divided  vote, 
held  that  this  was  a  case  to  which  the  maxim 
res  ipsa  loqtiitvr  was  applicable,  or  in  other 
words,  that  there  was  prima  facie  evidence 
of  negligence.  Kelly,  C  B,,  delivering  the 
opinion  on  tlie  appeal,  said :  **  We  are  all 
agreed  that  the  judgment  of  the  queen's 
bench  must  be  affirmed.  .  .  .  The  ques- 
tion, therefore,  is  whetlier  there  was  any  evi- 
dence of  neglij2:ence  ou  the  part  of  the  de- 
fendants; and  liy  that  we  all  understand  such 
an  amount  of  evidence  as  to  fairly  and  rea- 
sonRhly  support  tiie  finding  of  the  jury. 

*'The  lord  chief  justice,  in  his  judgment 
in  the  court  below,  said  res  ipsa  loquitur,  and 
I  cannot  do  better  than  to  refer  to  that  judg- 
ment. It  appears,  without  contradiction, 
that  a  brick  fell  out  of  the  pier  of  the  bridge, 
without  any  assignable  cause  except  the 
slight  vibration  caused  by  a  passing  train. 
This,  we  think,  is  not  only  evidence,  but 
conclusive  evidence  that  it  was  loose;  for 
otherwise* so  slight  a  vibration  could  not  have 
struck  it  out  of  its  place.  No  doubt  it  is 
humanly  po8sii)le  that  the  percussion  of  the 
iron  p^iraer,  arising  from  expansion  and  con- 
traction, might  have  gradually  shnUen  out 
the  mortar,  and  so  loosened  the  brick ;  but 
this  is  merely  conjecture.  The  bridge  had 
been  built  two  or  three  years,  and  it  was  the 
duty  of  the  defendants,  from  time  to  time, 
to  inspect  the  bridge  and  ascertain  that  the 
brick  work  wus  in  good  order,  and  all  tlie 
bricks  well  secured.  If  there  were  necessity 
for  other  evidence,  the  case  is  made  still 
stronger  by  the  evidence  of  the  plaintiff, 
which  was  uncontradicted  on  the  part  of  the 
defendants,  that  after  the  accident,  on  fitting 
the  brick  to  its  place,  several  other  bricks 
were  found  to  have  fallen  out.** 

And  again  in  the  case  of  Briggs  v.  Oliter, 
4  Hurlst.  A  C.  403,  the  plaintiff  going  to  a 
doorway  of  a  house  in  which  the  defendant 
had  offices,  was  pushed  out  of  the  way  by 
his  servant,  who  was  watching  a  packing- 
case  belonging  to  his  master,  and  was  lean- 
ing against  the  wall  of  the  house.  The 
glaintiff  fell  and  the  packinff-case  fell  on 
is  foot  and  injured  him.  There  was  no 
evidence  as  to  wno  placed  the  packing-case 
against  the  wall,  or  who  caused  its  fall. 
The  court  held  that  there  was  a  prima  facie 
case  against  the  defendant  to  go  to  the  jury. 

We  nave  made  full  reference  to  the  fore- 
going cases  as  showing  the  views  of  the 
English  courts  upon  this  ouestion.  These 
and  many  other  English  and  American  cases 
clearly  establish  the  fact  that  it  is  not  roq- 
uisite  that  the  plaintiff^s  proof,  in  actions 
of  this  kind,  should  negative  all  possible 
circumstances  which  would  excuse  the  de- 
fendant, but  it  is  sufficient  if  it  negatives 
all  probable  circumstances  which  would  have 
this  effect.  Thomp.  Nex.  1229.  It  is  also 
well  settled  that  the  cause  of  accident  must 
be  connected  with  the  defendant  either  by 
direct  evidence  that  it  is  his  act,  or  that  ft 
is  under  his  control,  before  it  can  be  pre- 
sumed that  he  has  been  negligent.  Higgs  v. 
Maynard,  12  Jur.  N.  S.  705 ;  Welfare  v.  Zon- 
(i^m  <ft  ^.  J2.  C^.  L.  R.  4  Q.  B.  698;  Bmith 
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▼.  Great  Eastern  R  Co,  L.  R.  2  C.  P.  10. 
?irhen,  however,  there  is  no  duty  upon  the 
plaintiff,  as  under  the  facts  of  this  case,  or 
when  the  duty  which  he  has  to  perform  has 
been  performed  by  him,  it  is  clear  that  the 
negligence  of  the  plaintiff  is  out  of  the  ques- 
tion :  and  if  the  accident  is  connected  with 
the  defendant  the  question  whether  the  phrase 
*^re»  ipea  loquitur^  applies  or  not  becomes  a 

Question    of    common    sense.     Whittaker's 
mith,  Neg.  422. 

The  American  cases  sustaining  the  maxim 
ree  ipea  loquitur  are  numerous  and  to  the 
point.  In  the  case  of  Cummings  v.  National 
Furnace  Co.,  60  Wis.  603,  when  the  de- 
fendant company  was  engaged  in  unloading 
iron  ore  from  a  vessel  by  means  of  a  crane 
to  which  was  attaclied  a  bucket,  while  so 
engaged  the  bucket  tipped  and  threw  its  con- 
tents upon  a  seaman  lawfully  working  upon 
the  deck  of  the  vessel.  The  court  said  :  The 
accident  itself  was  of  such  a  character  as  to 
raise  a  presumption  of  negligence,  either  in 
the  character  of  the  machinery  used,  or  in 
the  care  with  which  it  was  hauled ;  and  as 
the  jury  found  the  fault  was  not  with  the 
machinery,  it  follows  that  it  must  have  been 
with  the  hauling,  otherwise  there  is  no  ra- 
tional cause  shown  for  its  happening.  The 
leading  American  case,  however,  appears  to 
be  Mullen  v.  8t,  John.  57  N.  Y.  567,  15  Am. 
Hep.  530.  The  opinion  of  the  court  was  de- 
livered by  Dwigbt,  C,  and  is  a  most  able 
and  exhaustive  examination  of  the  subject. 
.  He  cites  with  approval  manv  of  the  Eng- 
lish and  American  cases  to  which  reference 
is  made  in  this  opinion.  The  case  was  one 
in  which  the  walls  of  a  building,  without 
any  special  circumstances  of  storm  and  vio- 
lence, fell  into  one  of  the  streets  of  the  cicy 
of  Brooklyn,  knocking  down  the  plaintiff, 
who  was  on  the  sidewalk,  and  seriously  in- 
juring her.  The  court  said  :  **  There  was  some 
evidence  tending  to  show  that  it  was  out  of 
repair.  Without  laying  any  stress  upon  the 
affirmative  testimony,  it  is  as  impossible  to 
conceive  of  this  building  so  falling  unless 
it  was  badly  constructed,  or  in  bad  repair, 
as  it  is  to  suppose  that  a  seaworthy  sliip 
would  go  to  the  bottom  in  a  tranquil  sea  and 
without  collision.  The  mind,  necessarily, 
seeks  for  a  cause  for  the  fall.  That  is  ap- 
parently the  bad  condition  of  the  structure. 
This  again  leads  to  the  inference  of  negli- 
gence, which  the  defendant  should  rebut. 

To  like  effect  are.  Lyoru  ▼.  RoaentJial^  11 
Hun,  46 ;  Edgerton  v.  New  York  &  H.  R,  Co, 
89  N.  Y.  227 ;  Kirst  ▼.  Milwaukee,  L,  8.  d 
W.  R.  Co.  28  Wis.  489;  Smith  v.  Boston  Qas 
Light  Co.  129  Mass.  818 ;  Clare  ▼.  National 
City  Bank,  1  Sweeny,  689;  Brehm  v.  Oreat 
Western  R.  Co.  84  Barb.  258;  Sullivan  v. 
Vieksburg,  S.  d  P.  R.  Co,  89  La.  Ann.  800 ; 
Hays  V.  Gallagher,  72  Pa.  130;  Thomas  v. 
Western  U.  Teleg,  Co.  100  Mass.  156 ;  Dixon 
V.  Pluns,  98  Cal.  884,  20  L.  R.  A.  698. 

We  have  referred  to  numerous  cases  as  il- 
lustrating the  views  which  we  entertain,  be- 
cause the  question  on  this  appeal  has  not  here- 
tofore been  determined  by  tiiis  court.  Cases 
resting  in  contract  have  frequently  received 
our  consideration  and  thev  are  generally  free 
from  difficulty,  because  the  mere  happening 
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of  the  accident  will  bo  prima  facie  evidence 
of  a  breach  of  contract  without  further  proof, 
while  in  those  not  resting  in  contract,  it 
must  not  only  appear  that  the  accident  hap- 
pened, but  the  surrounding  circumstance* 
must  be  such  as  to  raise  the  presumption  of 
a  failure  of  duty  on  the  part  of  the  defend- 
ant towards  the  plaintiff."  Article,  Rsm  ip»a 
loquitur.  Judge  Seymour  D.  Thompson  in 
10  Cent.  L.  J.  261.  None  of  the  cases  hereia 
quoted  relate  to  those  resting  in  contract. 

In  all  cases  of  the  character  we  have 
been  considering,  the  most  carc^ful  scrutiny 
should  be  given  to  the  circumstances  attend- 
ing the  accident  and  wliile  an  excellent  au- 
thority has  said  that  after  all  the  question 
resolves  itself  into  one  of  common  sense,  wo 
would  add  that  it  should  be  of  a  high  order. 
For  it  is  unquestionably  true  that  the  au- 
thorities are  uy  no  means  in  accord  on  tho 
question  which  arises  out  of  the  doctrine  of 
res  ipsa  loquitur.  The  facts  of  this  appeal 
are  very  meagre  but  they  by  no  means  lie 
on  the  border  line,  nor  even  close  to  it. 
Here  you  find  the  plaintiff  traversing  a  path 
over  which  the  defendant  had  no  dominion^ 
for  the  plaintiff  was  rightfully  tlicre. 

The  defendant  moves  its  cars  over  its  road- 
way along  said  path  and  from  a  gondola  cor 
there  slips  an  half  dozen  railroad  cross  ties, 
falling  upon  the  plaintiff  and  seriously  in- 
juring him. 

The  plaintiff  was  guilty  of  no  negligence 
in  being  where  he  was  at  the  time  hcT  waa 
injured,  and  in  so  far  as  the  defendant's 
rights  are  involved,  the  principle  is  the  same 
whether  he  was  on  the  land  of  Mr.  Walsh 
or  on  his  own  land.  The  accident  happened 
at  the  hour  of  noon,  as  the  plaintiff  was  on 
his  way  to  his  dinner.  There  is  no  conten- 
tion that  it  did  not  happen  lust  as  the  plain- 
tiff has  himself  represented.  The  plaintiff 
had  no  control  over  nor  was  he  in  any  way 
connected  with  the  loading  or  management 
of  the  cars  or  (rains  upon  defendant's  road. 
If  the  cross- ties  had  been  properly  loaded, 
there  existed  no  reasonable  probability  of 
their  falling  off. 

A  cross  tie  is  defined  to  be  a  sleeper,  con- 
necting and  supporting  the  parallel  rails  of 
a  railroad.  Stand.  Diet.  444.  Its  figure  and 
dimensions  are  familiar  and  its  flat  surfaces 
and  weight  illustrate  how  readily  they  can 
be  loaded  so  as  to  form  an  almost  compact 
body  of  wood,  if  reasonable  care  be  exercised 
in  placing  them  on  the  flat  bottom  of  the  car, 
and  proper  lateral  support  be  given  them. 
If  by  accident  the  tics  had  become  displaced, 
it  was  a  duty  incumbent  upon  the  defendant 
and  its  servants  to  have  re-adjusted  them,  in 
such  a  manner  as  to  have  prevented  the  hap- 
pening of  an  accident.  It  was  the  duty  of 
the  defendant  and  its  servants  to  have  care- 
fully loaded  said  cross- ties  upon  its  cars, 
and  it  was  equally  its  duty  to  have  exercised 
reasonable  care  in  seeing  that  its  train  was 
transported  in  such  condition  as  to  avoid  all 
reasonable  probability  of  injury. 

If  the  presumption  arising  out  of  the  doc- 
trine of  res  ipsa  loquitur  finds  proper  applica- 
tion anywhere,  we  think  this  is  a  case  in 
which  it  should  be  applied.  In  conclusion, 
taking  the  proof  as  we  find  it  in  the  record* 
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we  think  the  case  should  have  been  i>ermitted 
to  go  to  the  jury,  with  proper  instructiona 
trom  the  court. 

The  judgment  must  be  reversed. 

JttdgfMnt  retfersed  and  new  trial  awarded. 


%  J.t  dissenting: 
1  am  constrained  to  dissent  in  this  case, 
«nd  I  will  state  very  briefly  my  reasons  for 
the  opinion  I  have  formed.  An  accideut  hap- 
pened, and  the  plaintiff  was  injured.  There 
was  no  relation  of  passenger  and  carrier  ex- 
isting between  the  plaintiff  and  the  defend - 
4Uit,  and  there  was  no  proof  of  any  antecedent 
negligence  on  the  part  of  the  defendant,  and 
no  proof  as  to  what  caused  the  cross  tics  to 
fall  from  the  moving  cars.  Under  these  cir- 
cumstances, the  court  below  properly,  I 
think,  took  the  case  from  the  jury ;  but  a 
majority  of  this  court  now  reverse  that  rul- 
ing, and  holding  that  there  was  sufficient 
^evidence  for  the  jury  to  consider  on  the  ques- 
tion of  negligence.  The  plaintiff  was  not 
a  passenger.  As  I  understand  the  repeated 
rulings  of  this  court,  It  is  the  settled  law 
in  Maryland  that  where  that  relation  does 
not  exist  no  presumption  of  negligence  can 
•ever  arise  from  the  mere  fact  that  an  injury 
has  been  sustained.  Something  more  must 
be  shown.  Where  the  defendant  is  under  no 
-contractual  obligation  to  the  plaintiff,  the 
mere  occurrence  of  an  accident  resulting  in 
Injury  furnishes  no  evidence  of  causative 
neg[ligence  on  the  part  of  the  defendant. 
This 'principle  is  well  illustrated  In  Uam- 
mack  V.  White,  11  C.  B.  N.  8.  588.  It  is 
incumbent,  therefore,  on  the  plaintiff  In  such 
<»ae8,  not  only  to  show  an  injury,  but  also 
to  show  tliat  the  defendant  had  been  guilty 
•of  some  negligence  which  produced  that  in- 
jury. There  must  not  only  be  negligence, 
out  between  that  negligence  and  the  injury 
-complained  of  there  must  be  the  relation  of 
cause  and  effect.  Negligence  which  pro- 
duces no  injury  furnishes  no  right  of  action, 
and  an  injury  not  caused  by  any  negligence 
•cannot  justify  a  recovery.  Proof,  then,  of 
both  the  injury  and  the  negligence  which 
-caused  it  must  be  given.  They  are  both  in- 
dispensable constituents  of  the  plaintiff's 
•case,  and  proof  of  the  one  cannot,  In  the  ab- 
sence of  a  contractual  duty,  establish  the 
•existence  of  the  other,  unless,  in  obedience 
to  some  unvarying  physical  law,  you  can 
«ay  with  unerring  certainty  that  the  given 
effect  necessarily  proceeded  from  a  particu- 
lar exclusive  cause.  If,  consistently  with 
known  laws,  a  particular  effect  could  not 
exist,  except  a;8  the  result  of  a  single  cause, 
then,  when  the  effect  does  exist,  that  single 
•cause,  and  no  other,  must,  in  the  nature  of 
-things,  have  produced  it ;  and  to  that  extent 
prooi  of  the  effect  is  proof  of  its  cause,  or  of 
^what  its  cause  was.  But,  if  the  effect  could 
have  resulted  from  any  one  of  several  causes, 
then  it  is  obvious  t^at  something  more. than 
the  effect  itaelf  is  re<}uired  to  be  shown  be- 
fore it  can  be  determined  from  which  one  of 
^hoee  several  causes  the  given  effect  did  in 
-fact  in  the  particular  instance  proceed.  More 
-especially  is  this  so  if  of  these  several  causes 
•«ome  are  of  such  a  nature  that  they  impose 
no  obligation  on  the  defendant  at  all.     It 
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seems  to  me,  then,  to  follow  that  where  the 
injury  could  have  happened  in  consequence 
of  an  accident  pure  and  simple,  unmixed 
with  negligence,  and  for  which  and  its  con- 
sequences the  defendant  is  not  responsible ; 
and  where  it  could,  under  the  proven  facts, 
equally  have  happened  as  the  result  of  ac- 
tionable negligence  for  which  the  defendant 
would  be  responsible:  and  there  is  no  evi- 
dence to  show  that  it  did  not  happen,  or 
could  not  have  happened,  by  sheer  accident, 
or  that  it  did  hapi)en,  or  could  only  have 
happened,  as  the  result  of  negligence,— the 
plaintiff,  upon  whom  tlie  burden  to  show 
how  it  did  happen  always  rests,  would  fail 
to  sustain  his  case.  'And  he  would  fail  be- 
cause his  proof  in  the  case  supposed  would 
be  as  consistent  with  the  hypothesis  that  the 
injury  was  caused  by  non -actionable  acci- 
dent as  with  the  opposite  theory,  that  it  was 
caused  b^  actionable  negligence. 

Now,  in  the  case  at  bar  the  only  evidence 
is  that  as  the  freight  train  approached  the 
plaintiff,  who  was  walking  towards  it  just 
outside  of  the  right  of  way,  he  thought  he 
saw  a  jar  on  the  track,  as  he  expressed  it, 
and  the  cross- ties  fell  off  from  the  moving 
car  when  it  was  opposite  to  him,  and  struck 
and  injured  him.  There  is  no  evidence  in 
the  record  that  these  ties  had  been  improperly 
loaded  on  the  car,  or  to  show  when,  where, 
or  by  whom  they  were  loaded,  or  how  far 
they  had  been  hauled,  or  to  show  that  the  car 
upon  which  they  had  been  loaded  was  out  of 
repair,  or  that  the  track  was  not  in  proper 
and  safe  condition,  or  that  the  employes  of 
the  defendant  were  unskillful,  careless,  or 
incompetent.  The  naked  fact  that  the  ties 
fell  off  while  the  car  was  in  motion  is  all 
the  evidence  that  was  adduced.  If  it  had 
been  shown,  or  could  rightly  be  assumed  as 
a  fact  established  by  known  and  admitted 
physical  laws,  that  these  ties  could  not  have 
fallen  off  at  that  particular  place  except  be- 
cause they  had  been  negligently  loaded,  or 
because  or  some  other  negligence  on  the  part 
of  the  defendant,  I  concede  there  would  then 
have  been  sufficient  evidence  before  the  jury 
to  justify  them  in  concluding  that  there  had 
been  antecedent  negligence  which,  through 
the  falling  of  the  ties,  caused  the  injury; 
because  then  the  probability  of  the  existence 
of  a  non- actionable  accident,  as  the  cause  of 
the  injury,  would  necessarily  be  prescinded. 
But  with  the  numerous  probabilities  exihting 
that  the  same  result  could  have  happened, 
though  there  had  been  no  anterior  negli- 
gence, the  jury,  if  allowed  to  consider  the 
case  at  all,  would  have  been  at  liberty  to 
speculate  between  these  conflicting  probabil- 
ities, none  of  which  were  exclucfed  by  the 
proven  facts,  and  to  base  a  verdict,  at  best, 
upon  mere  conjecture.  The  cases  relied  on 
by  the  appellant  are  distinguishable  from  the 
one  at  bar.  Take,  for  example,  the  ca.se  of 
Byrne  v.  Boadie,  2  Hurlst.  &  C.  726.  There 
the  barrel  rolled  out  of  the  warehouse  of  the 
defendant,  and  fell  upon  a  person  rightfully 
passing  along  the  public  thoroughfare  be- 
low, and,  though  no  evidence  was  offered  to 
show  what  caused  the  barrel  to  roll  out.  the 
case  was  allowed  to  go  to  the  jury  upon  the 
theory,  I  take  it,  that,  according  to  the  fixed 
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laws  of  dynamics,  it  was  physically  impos- 
sible for  the  bamel  to  roll  at  all  without  the 
application  of  some  force  which  must  have 
been  applied  on  the  defendant's  premises 
while  those  premises  were  so  unguarded  as 
to  permit  the  barrel  to  roll  out  of  the  door. 
Had  the  door  not  been  left  open  when  It 
ought  to  have  been  closed,  or,  at  all  events, 
ought  to  have  been  protected  by  a  servant  or 
watchman,  the  barrel  could  not  have  rolled 
out  as  it  did.  Allowing  the  door  to  remain 
open  or  unguarded  was  an  act  of  negligence. 
Dow,  negligence,  in  the  abstract,  is  a  nul- 
lity, but  in^the  concrete  it  is  either  positive 
or  negative ;  that  is  to  say,  it  consists  either 
in  the  doing  of  some  act  which  ought  not  to 
have  been  done,  or  in  the  omission  to  do  some 
act  that  ought  to  have  been  done.  In  both 
Instances  it  is  tiie  breach  of  a  duty  that  is 
owed  to  another.  In  the  barrel  case  the  plain 
dutv  which  the  owner  of  the  warehouse  owed 
to  the  public,  and  to  every  individual  who 
was  entitled  to  use  the  public  street,  was  to 
keep  the  door  so  closed  or  guarded  that  a 
barrel  could  not  roll  out  in  the  way  it  did 
roll  out,  no  matter  how  it  received  the  im- 


petus, and  the  failure  to  do  this  was  clearlj 
an  act  of  negligent  omission,  which  directly 
caused  the  injury.  Had  the  omitted  duty- 
been  observed,  it  was  physically  impossible 
for  the  barrel  to  roll  out  as  it  did.  But  the 
case  at  bar  is  widely  different.  It  does  not 
follow  that  because  the  logs  fell  off  the  car 
they  were  negligently  put  on, — for,  though 
properly  loaded,  they  may  have  become  dis- 
placed, without  negligence,  by  the  jarring 
incident  to  a  moving  train;  or,  by  other 
means,  thev  might  have  fallen  without  in- 
volving a  breach  of  duty  towards  any  one^ 
and  therefore  without  involving  antecedent 
negl  igence.  To  conclude  that  there  was  neg- 
ligence because  an  injury  happened  is  to  as> 
sume  as  proved  the  very  fact  to  be  proved. 
It  seems  to  me,  then,  that  some  evidence 
tending  to  show  negligence  ought  to  have 
been  adduced,  and  that  tlie  court  below  was 
right  in  withholding  the  case  from  the  jury 
upon  the  failure  of  the  plaintiff  to  adduce 
such  additional  evidence.  I  am  authorized 
by  Judge  Fowler  to  say  that  he  concurs  in 
these  views. 
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1.  The  sale  or  ^ving^  of  liqaore  to  aa 
T«Hij».»t  of  full  blood,  whether  he  has  adopted 
the  habits  of  civilization  and  separated  from 
tribal  relations  or  not,  is  prohibited  by  Penal 
Code,  (  897,  prohibiting  the  sale  or  furnishing  of 
such  liquors  **toany  Indian.** 

t.  A  dtlBeii  of  TmHa.n  blood  Is  not  de- 
prived of  any  constitutional  privileges  and 
immunities  by  a  statute  prohibiting  the  sale  or 
giving  of  intoxicating  liquors  to  any  Indian. 

(December  81, 18M.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Sonoma  County, 
convictinff  him  of  selling  intoxicating  liquors 
to  an  Induin  contrary  to  the  provisions  of  the 
statute.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeara,  J.  M.  Thompaon  and  Rolfe  L. 
Thompaon,  for  appellant: 

Section  897  of  the  Penal  Code  cannot  possi- 
bly contemplate  all  persons  of  Indian  blood, 
who  now  do,  or  may  hereafter,  come  within 
the  iarisdiction  of  the  California  courts. 

The  Indian  in  question  being  a  citizen,  the 
law  was  not  violated  by  furnishing  her  the 
Uquor. 

If  the  power  to  pass  such  a  law  exists,  it 

Nora.— For  jurisdiction  of  orlmes  committed  by 
or  against  Indians,  see  noCe  to  Btate  v.  Oampbell 
(Minn.)  21 L.  B.  A.  100. 

For  authorities  as  to  equal  privileges  or  immuni- 
ties, see  naU  to  Louisville  Safety  Vault  &  T.  Oo.  v. 
Louisville  *  M.  B.  Oo.  (Ky J  U  L.  B.  A. ««. 

87L.aA. 


miirht  equally  well  have  forbidden  such  Hqnor 
to  be  furnished  to  Irishmen,  or  Qermans,  or 
Americans,  or  persons  of  color,  or  it  might 
have  included  onlv  one  or  more  of  the  (Masses 
mentioned;  and  a  law  which  would  make  such 
grossly  unjust  discriminations  against  the 
class  of  citizens  mentioned  could  notremaio 
upon  the  statutes  of  the  state  as  legal. 

Re  Parrot^  \  Fed.  Rep.  481;  Peopie  v.  An- 
tonio, 27  Cal.  404;  State  ▼.  Bichter,  83  Minn. 
81. 

Laws  public  in  their  object  must  be  general 
in  their  application:  they  may  extend  to  all 
citizens  or  t)e  confined  to  particular  dasaes^ 
such  as  miners,  bankers,  traders,  etc. 

Cooley,  Const.  Lim.  8d  ed.  890, 891;  Re  Tick 
Wo,  88  Cal.  295.  68  Am.  Rep.  12;  Peapie  v. 
Eenehaw,  76  Cal.  436. 

If  a  statute  purporting  to  have  been  enacted 
to  protect  public  morals  or  public  safety  is  an 
invasion  or  riehts  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  court  to  so  adjudge 
and  thereby  ffive  effect  to  the  constitution. 

To  this  end  section  897,  if  intended  to  ap- 
ply to  citizens  of  Indian  blood,  should  be  de- 
clared repugnant  to  the  constitution  and  Totd. 

120  Jacobe,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Abed  V.  Clark,  84  Cal.  226;  Uteey  v.  HioU,  80 
S.  C.  860;  State  v.  Ooodwill,  6  L.  R.  A.  621,  8a 
W.  Va.  179;  Tick  Wo  v.  Hopkins,  118  U.  S. 
856,  80L.  ed.  220;  Tugman  v.  Chicago,  78  III 
405;  StaU  y.  Berka,  iSo  Neb.  875;  PeopU  v. 
Havg,  68  Mich.  649. 

An  act  which  prohibits  the  employment  of 
Chinese  or  Mongolians  is  Toid. 

8  Am.  &  Eng.  Eocyclop.  Law,  pp.  691,  727. 

Also  which  prohibits  colored  people  from 
serving  as  jurors. 

Strauder  t.  Weei  Virginia,  100  XT.  a  808,  25^ 
L.  ed.  664. 

And  the  Kentucky  Homestead  Law  of  186<^ 
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liToid  80  far  as  it  excludes  negroes  from  its 

Custard  y.  Ponton  (Ej.)  Feb.  14,  188(1. 

A  state  law  which  discrimioates  in  favor  of 
a  school  for  white  children  is  void. 

United  State$  v.  Buntin,  10  Fed.  Bef>.  780. 

The  "queue  ordinance"  of  San  Francisco  is 
Toid,  as  being  directed  against  Chinese. 

Ho  Ah  Koto  V.  Nunart,  5  8a wv.  562. 

The  statute  of  this  state  prohibiting  aliens 
from  fishing  in  its  water  is  unconstitutionaL 

Be  Ah  Chong,  2  Fed.  Rep.  738. 

And  requiring  a  bond  that  Chinese  eml- 
granis  shall  not  become  a  charge  upon  the 
state  is  without  legal  sanction. 

Be  Ah  Kong,  8  Bawy.  144. 

A  law  which  imposes  a  tax  upon  Chinese 
over  ei&rhteen  years  of  age  for  each  month  of 
his  residence  in  the  state  is  also  unconstitu- 
tionaL 

Lin  8inff  t.  WaMwm,  20  CaL  584. 

An  ordinanoe  requiring  Chinese  to  remove 
to  a  certain  part  of  the  city  is  void. 

Be  Lee  Stna,  48  Fed.  Bep.  859. 

A  law  is  Illegal  which  forbids  the  sale  of 

foods  on  Sunday,  but  at  the  same  time  permits 
ews  to  sell. 

Shrereport  v.  Lew,  26  La.  Ann.  071, 21  Am. 
Rep.  553;  17  Am.  &  £ng.  £ncyclop.  Law,  p. 
251. 

Ifr.  W.H*  H*Hartt  Atty-Qen.,  for  the 
People. 

De  Haven*  «/.«  delivered  the  opinion  of 
the  court : 

The  defendant  was  convicted  of  the  crime 
of  sell  ins;  intoxicating  liquor  ta  an  Indian 
named  Marv  Smith,  in  violation  of  section 
897  of  the  Penal  Code,  which,  as  amanded  in 
1898  (Stat  1893,  p.  98),  reads  as  follows: 
"Every  person  who  sells  or  furnishes,  or 
causes  to  be  sold  or  furnished,  any  intoxicat- 
ing liquors  to  any  habitual  or  common  drunk- 
wrd  is  guilty  of  a  misdemeanor ;  or  who  sells 
or  furnishes,  or  causes  to  be  sold  or  fur- 
nished, intoxicating  liauors  to  anv  Indian, 
is  guiltv  of  a  felony."  It  was  admitted  upon 
the  trial  that  the  defendant  furnished  intoxi- 
cating liquor  to  the  said  Mary  Smith,  named 
in  the  information,  at  the  time  and  place 
stated  therein,  and  that  she  "  has  no  other  than 
Indian  blood  in  her  veins.  **  It  was  further 
shown  that  her  father  and  mother  lived  in  a 
house  of  their  own ;  that  tliey  botli  dressed 
like  white  people,  and  have  adopted  the  hab- 
its and  customs  of  ci vi  1  i  zed  1  i f e.  Her  father 
is  a  fisherman,  and  sells  his  fish  in  the  neigh- 
boring city  of  Santa  Rosa.  He  owns  a  horse, 
wagon,  household  goods,  and  other  property, 
and  their  said  daughter,  Mary,  resides  with 
her  parents,  and  none  of  them  have  ever  lived 
upon  a  government  reservation,  ^nor  have 
they  ever  lived  in  tribal  relations,  or  under 
or  subject  to  the  control  of  any  chief  or  like 
aathority.*  Upon  this  state  of  the  evidence 
the  defendant  requested  the  court  to  give  the 
following  instructions:  ''(2)  Section  num- 
bered 897  of  the  Penal  Code,  under  which  the 
information  in  this  case  was  filed,  is  not  vio- 
lated by  a  sale  of  intoxicating  liquor  to  an 
Indian  who  at  the  time  of  the  sale  was  a  citi- 
zen of  this  state. "  *  (4)  If  you  find  from  the 
evidence  that  the  Indian  in  question  was  bom 
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in  this  state,  and  at  the  time  of  her  birth  her 
parents  were  living  separate  and  apart  from 
any  tribe  of  Indians,  and  had  no  tribal  re- 
lations, and  did  not  live  on  any  Indian  reser- 
vation, or  other  land  set  apart  for  such  pur- 
pose, then  I  charge  you  that  the  Indian  in 
question  is  a  citizen  of  the  United  States,  and 
you  cannot  convict  the  defendant  of  the  crime 
charged  against  him  In  the  information,  even 
if  you  should  also  find  that  he  did  sell  or 
furnish  the  said  Indian  intoxicating  liquors 
at  the  time  alleged."  **  (12)  AH  citizens  of 
this  state  are  entitled  to  equal  protection 
under  the  law  in  person,  property,  and  priv- 
ileges; and  a  law  which  takes  from  one  per- 
son, on  account  of  color  or  race,  any  pri  vi  lege 
which  others  are  legally  permitted  and  al- 
lowed to  enjoy,  is  void  as  to  such  person." 
The  court  refused  to  so  instruct  the  Jury,  and 
this  refusal  is  assigned  as  error,  and  covers 
all  the  grounds  upon  which  the  defendani 
claims  that  the  Judgment  and  order  appealed 
from  should  be  reversed ;  and  the  argument 
made  in  behalf  of  defendant  for  such  reversal 
rests  upon  these  three  propositions:  First, 
that  under  the  facts  shown  the  person  named 
in  the  information  as  the  one  to  whom  de- 
fendant furnished  the  intoxicating  liquor  la 
a  citizen  of  the  United  States;  second,  that 
section  897  of  the  Penal  Code,  in  so  far  as  it 
relates  to  Indians,  applies  only  to  those  In- 
dians who  are  under  control  of  the  general 
jj^ovemment  as  dependent  communities,  liv- 
ing in  tribal  relations,  or  upon  government 
reservations,  and  as  such  deemed  wards  of 
the  general  government :  third,  that,  if  said 
section  is  not  so  limited  b^  construction,  it 
is  void,  because  it  discriminates  between 
citizens  of  the  United  States,  denying  to  the 
citizen  of  Indian  birth  the  privilege  of  buy- 
ing intoxicating  liquors,  which  is  accorded 
to  citizens  of  the  white  race,  and  in  making 
such  distinction  that  it  abridges  the  privi- 
leges and  immunities  of  the  former. 

By  an  act  of  congress  approved  Febniarv  8, 
1887  (24  Stat,  at  L.  890),  it  is  provided  that 
^eveiy  Indian  bom  within  the  territorial 
limits  of  the  United  States  who  has  volun- 
tarily taken  up  within  said  limits  his  resi- 
dence, separate  and  apart  from  any  tribe  of 
Indians  therein,  and  has  adopted  the  habits 
of  civilized  life,  is  hereby  declared  to  be  a 
citizen  of  the  United  States,  and  is  entitled 
to  all  the  rights,  privileges,  and  immunities 
of  such  citizens,  whether  said  Indian  has  been 
or  not,  by  birth  or  otherwise,  a  member  of 
any  tribe  of  Indians  within  the  territorial 
limits  of  the  United  States,  without  in  any 
manner  impairing  or  otherwise  affecting  the 
right  of  any  such  Indian  to  tribal  or  other 
property."  It  was  undoubtedly  competent 
for  congress  to  thus  confer  upon  Indians  the 
privileges  of  citizenship  {&ik  v.  Wilkim, 
112  U.  S.  94,  28  L.  ed.  648),  and  it  may  be 
conceded  that  the  facts  of  this  case  show  that 
the  said  Mary  Smith,  referred  to  in  the  in- 
formation, is  a  citizen  of  the  United  States, 
within  the  meaning  of  the  act  of  congress 
from  which  the  foregoing  quotation  is  made, 
and  as  such  Is  entitled  to  the  privileges  and 
immunities  of  such  citizens ;  but  we  are  not 
able  to  agree  with  the  further  cx>ntention  of 
appellant's  counsel  in  their  construction  of 
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-•ection  897  of  the  Penal  Code.  In  our  opin- 
ion that  section  forbids  the  sale  or  giving  of 
liauoTS  to  Indians  of  full  blood,  without  any 
reierence  to  the  question  whether  thev  have 
-or  have  not  adopted  the  habits  of  civilization 
or  separated  themselves  from  tribal  relations. 
It  was  intended  to  apply  to  Indisns  as  a 
class,  and  was  enacted  in  view  of  tlieir  well- 
known  race  peculiarities  and  their  relations 
to  society.  There  are  thousands  of  Cal  ifornia 
Indians  to  be  found  in  this  state,  most  of 
them  civilized  in  a  certain  degree,  perhaps 
none  of  them  living  under  any  well-defined 
tribal  government.  They  live  generally  by 
themselves,  in  small  villages  or  communi- 
ties, and  yet  are  in  constant  contact  with  the 
white  race,  some  of  them  living  in  families 
•as  servants,  and  all  of  them  at  times  engaged 
in  fishing  or  employed  as  laborera  in  the 
harvest  fields  or  otherwise.  The  statute  ap- 
plies to  this  people  as  a  race,  and  in  its  en- 
forcement all  inquiry  as  to  the  habits  or  the 
•degree  of  civilization  attained  by  the  indi- 
yidual  of  such  race  to  whom  the  intoxicating 
liquor  is  furnished,  or  as  to  whether  he  is  or 
is  not  a  citizen  of  the  United  States  under 
the  act  of  congress  before  referred  to,  is  ir- 
relevant ;  and,  as  thus  construed,  thid  section 
of  the  Penal  Code  is  not  in  contiict  with  any 
provision  of  the  Constitution  of  the  United 
States  or  of  this  state.  It  is  general  and  uni- 
form in  its  operation,  because  it  affects  in 
the  same  manner  all  persons  belonging  to  the 
class  to  which  it  refers  (Ex  parte  Smith,  88 
Cal.  710),  and  does  not  deprive  any  citizen 
of  his  privileges  and  Immunities  as  such. 
The  privileges  and  immunities  which  pertain 
to  citizens  In  the  several  states  are  thus  de- 
fined by  Washington.  J.,  in  Garfield  v.  Cor- 
yeU,  4  Wash.  C.  C.  880,  Fed.  Cas.  No.  8,230 : 
^  We  feel  no  hesitation  in  confining  these  ex- 
pressions to  those  privileges  and  immunities 
which  are  in  their  nature  fundamental,  which 
belong  of  right  to  the  citizens  of  all  free 

governments,  and  which  have  at  all  times 
een  enjoyed  by  the  citizens  of  the  several 
states  which  compose  this  Union,  from  the 
time  of  their  becoming  free,  independent,  and 
sovereign.  What  these  fundamental  princi- 
ples are  it  would  perhaps  be  more  tedious 
than  difficult  to  enumerate.  They  may,  how- 
ever, be  all  comprehended  under  the  follow- 
ing general  heans:  Protection  by  the  gov- 
ernment; the  enjoyment  of  life  and  liberty, 
with  the  right  to  acquire  and  possess  prop- 
erty of  every  kind,  and  to  pursue  and  obtain 
happiness  and  safety ;  subject,  nevertheless, 
to  such  restrictions  as  the  government  may 
justly  prcscril)e  for  the  general  good  of  the 
whole,  the  right  of  a  citizen  of  one  state  to 
pass  through  or  to  reside  in  any  other  state 
for  purposes  of  trade,  agriculture,  profes- 
sional pursuits,  or  otherwise ;  to  claim  the 
benefit  of  the  writ  of  habeas  corpus ;  to  in- 
stitute and  maintain  actions  of  any  kind  in 
the  courts  of  the  state;  to  take,  hold,  and 
dispose  of  property,  real  and  personal,  and 
an  exemption  from  higher  taxes  or  imposi- 
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tions  than  are  paid  by  the  other  citizens  of 
the  states, — may  be  mentioned  as  some  of 
the  particular  privileges  and 'immunities  of 
citizens  which  are  clearly  embraced  by  the 
general  description  of  privileges  deemed  to 
be  fundamental,  to  which  may  be  added  tha 
elective  franchise,  as  regulated  and  estab- 
lished  by  the  laws  or  constitution  of  the  state 
in  which  it  is  to  be  exercised."  It  will  be 
seen  that  in  the  above  extract  the  learned 
judge  was  careful  to  say  that  the  right  to 
acouire  and  possess  property  and  to  pursue 
ana  obtain  happiness  is  not  unlimited,  but 
"subject,  nevertheless,  to  such  restraints  as 
the  government  may  justly  prescribe  for  the 
general  good  of  the  whole.  **  And  it  Is  well 
settled  that  in  regulating  the  sale  of  intox- 
icating liquors  the  legislature  may,  in  the 
exercise  of  its  judgment  as  to  what  restric- 
tions upon  such  sale  the  general  good  of  the 
public  requires,  prescrlne  the  conditions 
upon  which  the  license  to  make  such  sale 
shall  be  granted.  "  Wherever  the  law  allows 
tlie  sale  of  liquor  under  licenses  or  other  re- 
strictions, there  are  statutes  forbidding  such 
sale  to  certain  classes  of  persons  who  are  pe- 
culiarly liable  to  be  injured  or  demoralized 
by  indulgence  In  alcoholic  beverages;  such 
as  minors,  persons  already  intoxicated,  and 
habitual  drunkards.  The  constitutionality 
of  such  laws  has  seldom  been  questioned, 
and,  indeed,  their  validity  could  scarcely  be 
assailed  with  any  show  of  reason."  Black, 
Intoxicating  Liquors,  g  42.  Whatever  may 
be  true  in  respect  to  particular  individuals 
of  that  race,  it  is  certainly  true  that  Indians 
as  a  class  are  not  refined,  cultured,— civi2 
ized  in  the  same  degree  as  persons  of  the 
white  race.—and  doubtless,  in  the  judgment 
of  the  legislature,  they  are  less  subject  to 
moral  restraint,  and  therefore  more  liable  to 
be  dangerous  to  themselves  or  others  when 
under  the  Influence  of  liquor,  or  less  able  to 
resist  the  desire  for  such  liquors,  and  for' 
that  reason  they,  as  well  as  the  community 
in  which  they  move,  were  thought  entitled 
to  the  protecting  influence  of  utis  statute. 
We  have  no  doubt  the  law  under  considera- 
tion falls  within  the  proper  exercise  of  the 
police  power  of  the  state.  It  was  so  stated 
bv  Sanderson,  c/.,  in  Ex  parte  Smith,  88  Cal. 
708,  and  a  statute  In  all  respects  similar  to 
it  was  upheld  l)y  the  supreme  court  of  the 
territory  of  Montana  as  a  valid  exercise  of 
the  police  power  in  the  case  of  Territory  v. 
Ouyot,  9  Mont.  46,  the  court  there  saying: 
"  The  act  under  consideration  is  clearly  with- 
in the  police  power  of  the  territorial  govern- 
ment as  defined  by  the  courts,  and  is  not  in- 
consistent with  the  Constitution  and  laws  of 
the  United  States."  These  views  dispose  of 
all  the  questions  arising  upon  this  appeal. 
Judgment  and  order  affirmed. 

We  concur:    Oaroatte*  J.;  Harrieoiic 
/. ;  McFarUuid*  /. ;  Van  Fleoiv  t/. ; 
gperald*  «/• 
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CONNECTICUT  SUPREME  COURT  OP  APPEALa 


Peter  RITCHIE 

«. 

WUliam  WALLER,  AppU 
(88  Conn.  156.) 

1«  The  qaestlon  Is  in  most  eases  one 
of  fibct  whether  or  not  the  act  of  a  servant  for 
which  it  is  sought  to  hold  the  master  responsible 
was  done  in  the  execution  of  the  master^s  busi- 
ness, within  the  scope  of  the  8ervant*s  employ- 
ment. 

£.  If  a  serrant's  deTiatton  fk^m  the 
strict  course  of  his  emplosnnent  or 
duty  Is  slight  and  not  unusual  the  court 
may  determine  as  matter  of  law  that  he  is  still 
execucinff  the  master^  business,  and  if  the  devi- 
ation is  very  marked  and  unusual,  it  may  like- 
wise determine  that  he  is  not  executing  the 
master^  business  within  the  rule  that  the  master 
Is  liable  for  his  negligence. 


8.  That  a  servant  sent  by  the  master 
with  the  tatter's  team  and  waipon  to 
a  certain  place  to  procure  a  load 
dOTiates  from  the  most  direct  course  home 
for  the  purpose  of  seeing  about  the  repair  of  his 
own  shoes  is  not  of  itself  sufficient  to  show  that 
he  had  so  far  departed  from  the  execution  of  the 
master*s  busifaess  as  to  relieve  the  master  from 
liability  for  his  negligent  management  of  the 
team. 

4.  An  objection  that  defiendant  ^ras  not 
^▼en  time  to  demur  to  an  amended 
complaint  after  the  allowance  of  the  amend- 
ment is  not  available  on  appeal,  if  it  Is  not  fairly 
included  in  the  assignments  of  error  and  it  no- 
where appears  that  an  offer  to  demur  was  made 
or  the  right  to  do  so  questioned  or  denied. 

(May  82,  1898.) 

APPEAL  bv  defendant  from  a  ludgment  of 
the  Superior  Court  for  Fairfield  County  in 


NoTE.-lfa8t«r'«cf  ort  revpongOmty  for  the  wrona- ' 
f ti2  or  negliQcnt  act  of  hia  tervant  or  agent  tovxirdB 
one  who  has  no  claim  upon  the  maeter  hy  reason  of  a 
contract  incipient  or  perfected. 

L  LlABILITT  rOB  ACIS  EXPBSSSLT    DiBBOTKD 
TO  BB  DONB. 

II.  Grounds  or  Liabiutt  in  Cabb  thb  8bb- 

▼ANT  IB  NOT  OBBTINO  OBDBBS. 

m.  Thb  Se&vaht  mitbt  havb  bbbn  Aotino'  m 

THE  CAPAGITT   WOB  WHICH  HB  WAS  BM- 
PliOYBD. 
IV.  MA0TEB   IjIABLB    FOB   ACTS  WITHIN  SOOPB 
or  SBBvAKT'B  BlCPIiOYMBNT. 

a.  Lidbauy  the  Oeneral  Rule. 

b.  Liability  for  Negligent  Aet8, 

o.  Liability  for  Frattdulent  and  Tortiom 
Acts. 

d.  Limttation  of  Scope  of  EmploymenL 

e.  Ditobedience  of  Ordere. 

f .  Performance  of  UnlawfuL  Act»» 

g.  Acta  of  Master  of  VeaaeL 

h.  Wiilftd  and  MaltcUyua  Acta, 
V.  Whkn  THB  RBsiTiyr  or  Abitbb  or  Authob- 
mr  wiiiL  BB  Serious  or  the  Temptation 
to  Abuse  is  Btbong. 
YI.  Neglect  or  Disobedibnob  or  Btatutobt 

REQUIfLEB  BNT8. 

▼IL  Question  for  Jury. 
VIIL  Contribution  to  Injurt. 

I.  LiABiiJTT  roB  Acts  Bxpbbsslt  Direotbd  to 

BB  DOBB. 

Where  a  servant  in  doing  a  wrongful  act  is  ex- 
ecuting the  direct  commands  of  hts  master  there 
Is  no  question  that  the  master  is  responsible  for  the 
act.  The  maxim  q^i  facit  per  alium  fadt  per  m 
then  applies.  Indeed  the  fact  of  liability  is  so 
plain  that  it  seems- to  have  been  seldom  questioned 
m  judicial  tribunals  and  all  tbe  modem  declara- 
lloDS  of  the  principle,  at  least,  consist  simply  of 
dicta.  Tbe  act  is  so  entirely  that  of  tbe  master 
that  trespass  will  lie  against  the  master  for  the  act 
of  his  servant  done  at  his  command.  Wilkins  v. 
Gllmore  (1840)  2  Humph.  140. 

So  trespass  is  the  proper  remedy  where  at  tbe 
ttme  of  the  accident  the  master  is  sitting  by  the 
Bide  of  the  driver,  the  act  of  the  driver  being  then 
eoDSfdered  as  the  act  of  the  master.  Chandler  v. 
Broughton  (1682)  1  Cromp.  &  M.  29,  3  Tyrw.  220: 
McLaughlin  ▼.  Pryor  (\S42)  A  Maon.  &  G.  68, 4  Scott, 
N.  R.  86K.  Car.  &  M.  864. 

If  the  wrong  Is  done  at  the  command  of  tbe  mas- 


ter, he  Is  liable  for  the  injury.  Hill  ▼•  Oaverly 
0884)  7  N.  H.  215,  26  Am.  Dec.  736. 

If  the  principal  procures  the  agent  to  do  an 
illegal  act  the  tprincipal  will  be  liable  for  the  con- 
sequences whether  the  agent  acted  innocently  or 
maliciously  in  executing  his  order.  Hynes  v. 
Jungren  (1871)  8  Kan.  381. 

A  master  is  liable  for  an  assault  by  his  servant 
which  was  authorized  by  him.  Bell  v.  .Martin 
(Tex.)  Nov.  30, 1683. 

Tbe  master  is  liable  for  a  trespsss  done' by  his 
afrent  with  his  knowledge  in  the  course  of  his 
business.    Exum  V?  Brlster  (1858)  85  Miss.  891. 

The  master  is  always  liable  for  the  willful  act  of 
the  servant  when  tbe  latter  is  in  bis  immediate 
employment  unless  he  forbids  the  act.  Korah  ▼• 
Ottawa  (1863)  32  111.  121,  88  Am.  Dec.  256. 

The  acquiescence  of  the  master  in  tbe  use  by  hiS 
employ^  of  an  engine  in  going  to  and  from  their 
meals  may  render  the  master  liable  for  Injuries 
caused  by  the  negligent  running  of  the  engine. 
Beiliy  v.  Hannibal  &  St.  J.  R.  Co.  (1887)  94  Mo.  600. 

But  mere  receipt  by  the  owner  of  a  wagon  of 
compensation  for  the  act  of  his  servant  who  has 
been  sent  to  a  neighboring  town,  in  selling  some 
goods  for  a  tbird  person  while  there  contrary  to 
the  master^s  orders,  will  not  make  the  master  re- 
sponsible for  the  faithfulness  of  the  servant,  and 
he  cannot  be  held  liable  in  case  the  servant  neglects 
to  turn  over  part  of  the  money  received  for  the 
goods.    Hodges  v.  Holderby  (1857)  48  N.  C.  60a 

n.  Grounds  of  Liabiutt  in  Case  thb  Sebtant 
IB  NOT  Obeying  Orders. 

As  soon  as  tbe  servant  is  not  acting  in  conform- 
ity with  the  master's  will  the  maxim  qui  facit  per 
aUum  facit  per  at  ceases  to  be  applicable.  One 
person  cannot  be  said  to  do  an  act  by  another 
which  he  did  not  authorise  such  other  to  do.  And 
the  extent  of  departure  from  instructions  is  im- 
materiaL  The  slightest  departure  from  instruc- 
tions as  effectually  breaks  the  connection  between 
the  master*8  volition  and  the  completed  act  ss 
the  greatest  departure.  Yetit  has  been  universally 
admitted  that  when  a  person  undertakes  to  have 
an  act  done  for  his  benefit  some  responsibility 
rests  upon  him  to  make  good  injuries  which  result 
to  tbird  persons  from  such  act. 

Most  of  the  modem  negligence  cases,  so  far  as 
they  arise  in  connection  with  corporations  at  least, 
are  based  upon  this  principle,  and  the  Uiw  Is  so 
well  settled  that  no  objeotioa  IS  now  made  merely 
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favor  of  plaintiff  in  an  action  brought  to  re- 
coTer  damages  for  injuries  alleged  to  haye 
been  caused  by  the  negligence  of  defendant's 
servant.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  J»  J»  Rose  and  O.  P.  Carroll 
for  appellant. 

Messrs,  N.  W.  Bishop  and  E.  O.  Hall 
'or  appellee. 

Torrance*  J, ,  delivered  the  opinion  of  the 
court: 

This  is  an  action  against  a  master  for  dam- 
age caused  by  the  negligence  of  his  servant. 
The  court  below,  upon  the  facts  found,  de- 
cided that  the  injury  occurred  solely  through 
the  negligence  of  the  servant.  One  of  the 
claims  of  the  defendant,  though  it  was  not 
pressed  on  the  argument,  is  that  the  court, 
as  matter  of  law,  erred  in  so  doing.  Upon 
this  point  it  is  sufficient  to  say  that  the  rec- 
ord does  not  present  any  question  of  law  for 
review.    Upon  the  facts  as  they  appear  of 


record  we  must  regard  the  decision  of  tlie 
trial  court  upon  this  point  as  final  and  con- 
clusive. In  the  discussion  of  the  case,  there- 
fore, we  will  assume  that  the  negligence  of 
the  servant  and  the  damage  resulting  there- 
from have  been  determined  against  the  de- 
fendant, and  that  the  question  of  the  respon- 
sibility of  the  master  therefor  alone  remains 
to  be  considered. 

The  facts  bearing  upon  this  question  are 
in  substance  the  following :  The  defendant 
is  a  farmer  in  Trumbull,  and  at  the  time  of 
the  injury,  in  September,  1891,  and  for  some 
years  prior  thereto,  had  been  accustomed 
twice  a  week  to  get  manure  for  his  farm  from 
a  brewery  on  North  Washington  avenue,  in 
Bridgeport.  This  avenue  and  Main  street 
intersect  at  a  point  called  "Bull's  Head," 
about  a  thousand  feet  south  of  the  brewery.. 
The  avenue  and  Main  street  are  connected  by 
three  cross  streets,  called,  respectively,  be- 
ginning with  the  one  next  north  of  Bull** 
Head,  ^Mulloy 's  Lane, "  "^  Grand  Street, "  and 


upon  the  ground  that  the  negligence  was  that  of 
a  servant. 

Reoarded  as  the  master**  oeL 

Not  perceiving  a  better  foundation  for  such 
liability  It  has  been  placed  upon  the  maxim  qui 
facU  per  oKum,  etc.  It  was  held  that  the  maxim 
did  not  become  inoperative  when  there  was  only 
a  slight  departure  and  it  was  left  to  the  courts  to 
say  in  each  case  whether  or  not  there  was  a  suffi- 
cient departure  to  make  the  maxim  Inapplicable. 
The  result  has  been  a  mass  of  conflicting  decisions 
out  of  which  no  rule  could  be  evolved. 

In  Rayner  v.  MitoheU  (1877)  L.JL  2  C.  P.  Div.  867. 
Coleridge,  Cfu  J.,  says:  The  cases  which  have 
arisen  upon  this  subject  have  from  the  earliest 
time  been  productive  of  much  astute  and  interest- 
ing discussion  in  courts  of  law,  and  eminent  Judges 
have  differed  widely  in  their  decisions. 

In  every  case  where  one  person  engages  another 
to  do  work  for  him  his  liability  for  the  negligent  or 
wrongful  acts  of  the  latter  will  depend  upon  two 
considerations:  Ist.  The  duty  or  authority  appar- 
ently or  actually  imposed  upon  or  committed  to 
the  servant.  2d.  The  master^  duty  to  refrain 
from  injuring  third  persons  by  the  prosecution  of 
his  busioess.  It  is  not  until  both  these  considera- 
tions are  given  their  true  weight  that  the  law  up- 
on this  subject  can  be  settled. 

The  result  of  leaving  out  one  of  these  elements 
Is  well  illustrated  by  a  recent  New  York  decision 
which  has  been  regarded  as  an  important  addition 
to  the  law  upon  the  subject. 

The  court  said:  **The  master  is  liable  only  for 
the  authorized  acts  of  the  servant,  and  the  root  of 
bis  liability  for  the  servants  acts  is  his  consent, 
express  or  implied,  thereto."  And  after  a  few  in- 
tervening sentences  it  again  said:  "In  most  oases 
where  the  master  has  been  held  liable  for  the  neg- 
ligent or  tortious  act  of  the  servant,  the  servant 
acted  not  only  without  express  authority  to  do  the 
wrong,  but  in  violation  of  his  duty  to  the  master. 
Hounds  V.  Delaware,  L.  &  W.  B.  Co.  a876)  M  N.  Y. 
12e.  SI  Am.  Bep.  607. 

The  absurdity  of  those  statements  taken  together 
is  such  that  the  learned  Judge  who  made  them 
never  would  have  done  so  had  he  not  wished  to  ap- 
parently conform  to  precedents  by  which  he  did 
not  intend  to  be  bound  as  is  apparent  from  the 
remainder  of  the  opinion.  "It  is,  in  general,suffl- 
dent  to  make  the  master  responsible  that  he  gave 
to  the  servant  an  authority,  or  made  it  his  duty  to 
act  in  respect  to  the  buslnen  in  which  he  was  en- 
gaged when  the  wrong  was  committed,  and  thai 


the  act  complained  of  was  done  in  the  course  of 
his  employment.  The  master  in  that  case  will  be 
deemed  to  have  consented  to  and  authorised  the 
act  of  the  servant,  and  he  will  not  be  excused  from 
liability,  although  the  servant  abused  his  authority, 
or  was  reckless  in  the  performance  of  his  duty  or 
inflicted  an  unnecessary  injury  In  executing  hie 
master's  orders.  The  master  who  puts  the  ser vn  n  t  in 
a  place  of  trust  or  responsibility,  or  commits  to  him 
the- management  of  his  business  or  the  care  of  his 
property,  is  Justly  held  responsible  when  the  ser- 
vant, through  lack  of  Judgment  or  discretion,  or 
from  infirmity  of  temper,  or  under  the  influence 
of  passion  aroused  by  the  circumstances  and  the 
occasion,  goes  beyond  the  strict  line  of  his  duty  or 
authority  and  inflicts  an  unjustifiable  injury  upon 
another.**  .  .  .  *'If  he  is  authorized  to  use 
force  against  another  when  necessary  in  execut- 
ing his  master^s  orders,  the  master  commits  It  to 
him  to  decide  what  degree  of  force  he  shall  use; 
and  if,  through  misjudgment  or  violence  of  tem- 
per, he  goes  beyond  the  necessity  of  the  occasion 
and  gives  a  right  of  action  to  another,  he  cannot, 
as  to  third  persons,  be  said  to  have  been  acting 
without  the  line  of  his  duty,  or  to  have  departed 
from  his  master's  business.  If,  however,  the  ser- 
vant, under  guise  and  cover  of  executing  his 
mnster*s  orders,  and  exercising  the  authority  con 
f erred  upon  him,  willfully  and  designedly,  for  the 
purpose  of  accomplishing  his  own  independent,, 
malicious  or  wicked  purposes,  does  an  injury  to 
another,  then  the  master  is  not  liable.  The  rela- 
tion of  master  and  servant,  as  to  that  transaction, 
does  not  exist  between  them.  It  is  a  willful  and 
wanton  wrong  and  trespass,  for  which  the  master 
cannot  be  held  responsible.  And  when  it  is  said 
that  the  master  is  not  responsible  for  the  willful 
wrong  of  the  servant,  the  language  la  to  be  under- 
stood as  referring  to  an  act  of  positive  and  de- 
signed injury,  not  done  with  a  view  to  the  master^ 
service,  or  for  the  purpoee  of  executing  his 
orders.*^    ibid. 

That  reasoning  purports  to  be  based  upon  tb» 
fact  that  the  master  authorised  or  consented  to 
the  wrongful  act  But  the  liability  cannot  bo 
made  to  rest  upon  that  ground.  For  not  only  did 
the  master  not  consent  but  the  entire  necessity  for 
the  discussion  is  caused  by  the  fact  that  he  did  not. 

It  would  seem  to  be  much  easier  and  more  logi- 
cal to  declare  a  duty  towards  third  persons  directly 
rhan  to  attempt  to  reach  the  same  result  by  declar- 
ing that  the  master  oonsented  when  be  did  not 
consent. 
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•CMnmercial  Street.*  The  brewery  is  newly 
opposite  the  point  where  MuHot's  lane  enters 
t£e  ayenae.  In  December,  1890,  the  defend- 
ant hired  the  seryant  in  question,  whose  name 
is  Blackwell»  as  a  farm  laborer.  Soon  there- 
after the  defendant,  for  the  purpose  ot  gettine 
A  load  of  manure,  and  of  showing  Black  well 
the  place  to  procure  it  in  the  future,  drove 
with  him  from  the  farm  to  the  brewery,  pass- 
ing down  Main  street  to  Orand,  through 
Grand  to  North  Washington  ayenue,  and 
thence  southerly  to  the  brewery.  After  get- 
ting a  load  they  returned  through  Grand 
street  to  Main,  and  thence  northerly  home. 
Keither  at  that  time  nor  on  any  subsequent 
occasion'  did  the  defendant  give  any  special 
directions  or  instructions  as  to  what  partic- 
ular route  Black  well  should  follow  in  going 
to  or  returning  from  the  brewery  with  ma- 
nure, although  he  supposed  Black  well  took 
the  same  route  followed  on  the  first  occasion 
aboye  mentioned.  In  fact.  Black  well  went 
or  returned  sometimes  by  way  of  Mulloy's 


lane,  and  sometimes  by  way  of  Grand  or 
Commercial  street,  and 'the  defendant  never 
at  any  time  made  any  inquiries  as  to  what 
route  he  took.  On  the  day  of  the  injury  the 
defendant  told  Black  well  to  £0  to  the  brewery 
after  a  load  of  manure,  ana  to  sprAid  it  on 
a  designated  lot  on  the  farm.  These  were 
al  1  the  d i rect ions  gi  ven  to  hi  m.  The  defend • 
ant  did  not  know  that  he  intended  to  fo  to 
any  other  place.  Pursuant  thereto.  Black- 
well,  with  the  wagon  and  two  horses  of  the 
defendant,  went  to  the  brewery,  and  pro- 
cured a  load  of  manure.  After  so  doing,  in- 
stead of  returning  to  Main  street  through  the 
lane  or  Grand  or  Commercial  street,  and  go- 
ing thence  northerly  towards  Trumbull,  as 
usual,  Blackwell  drove  southerly  down  the 
avenue  to  Bull's  Head,  and  thence  into  Main 
street,  and  thence  northerly  in  the  direction 
of  home  till  he  came  to  a  certain  shoemaker's 
shop  on  Main  street,  southerly  of  Mulloy's 
lane.  There  he  got  off  his  wagon,  leaving 
his  team  for  about  five  minut^  and  went 


Another  late  New  York  ease  furnfstaes  a  similar 
example  of  indlreot  reasoDioir  to  reaoh  a  correot 
concloflkm: 

In  Electric  Power  Oo.  v.  Metropolitan  Teleph.  ft 
Teleff.  Oo.  (ISBI)  78  Han,  08,  in  which  the  emptoyte 
of  one  eleetrie  company  eut  from  their  llztores 
eertain  wires  belonging  to  another  oompany,  the 
•ourt  held  that  by  the  dlreoCioos  of  defendant  the 
wire  belonfring  to  plaintiff  was  cut  from  flxtnres 
and  removed  therefrom  without  notice  to  plain- 
tiff and  without  alfordloff  it  a  reasonable  opportn- 
nity  of  collecting  together  and  reclaiming  such 
property  and  such  wire  liaving  been  removed  by 
the  employte  of  defendant  it  wan  an  act  so  clearly 
and  intimately  connected  with  and  related  to  their 
employment  that  though  it  was  not  authoriied  by 
defendant  it  is  but  Just  that  the  employer  should 
be  held  Uable.  The  court  says  there  baa  been  upon 
thte  branch  of  the  law  a  gradual  tendency  to  in- 
eraase  the  llabilitj  of  the  master  for  the  acts  of 
the  employ^  done  not  only  wlttdn  the  scope  of  bis 
employment  bat  also  within  the  scope  of  the 
bnanees  with  which  he  is  mtrasted.  Bat  in  that 
case  the  court  relies  upon  authorities  which  were 
determining  the  liability  of  the  master  to  one 
towards  whom  he  owed  a  special  contract  duty. 

CSaea  ta  which  tliere  wasa  special  duty  have  had 
a  marked  infiuenoe  in  calling  the  attention  of  the 
ooorta  to  the  more  logical  rale  of  dedsion,  that  of 
general  duty  to  society,  oases  betog  frequently 
cited  apon  both  questions  indiscriminately.  Bee 
nata  on  arrest  and  aamalt  appended  to  the  cases 
of  Molligan  |v.  New  Fork  ft  R.  B.  R.  Oo.  (IMS)  (N. 
T.)  U  L.  B.  A.  791.  and  Davis  v.  Houghtehn  (1S91) 
(Nebw)UIi.B.A.7a7. 

Duiiyto  ioeMiy. 

It  Is  only  recently  that  the  liability  has  been 
placed  apoo  the  true  ground.  That  is  the  master*8 
duty  toward  his  neighboxs.  As  long  ago  as  18S4  in 
considering  the  liability  of  public  oiBoers  for  the 
acts  of  their  servants  the  coart  in  Hall  v.  Smith,  2 
Bing.  ISO,  says  the  maxim  ''^respondeat  mpeirior*^  is 
bottomed  on  this  principle;  that  he  who  expects  to 
derive  advantage  from  an  act  which  Is  done  by 
another  for  him  most  answer  for  an  to  jury  which 
a  third  peison  may  sustain  from  It. 

Bat  while  such  remarks  were  sometimes  made 
the  general  application  of  the  principie  has  been 
ef  very  slow  growth. 

The  true  basis  for  the  HablHty  is  that  the  prlnol- 
pies  of  modem  jurisprudence  require  that  the  one 
who  employs  another  to  do  an  act  for  his  benefii 

17  L.R.  A. 


and  who  has  tbe  choice  of  the  agent  must  take  the 
risk  of  injury  to  third  persons  by  either  the  man- 
ner or  mode  of  performance.  Barton**  HiU  Coal 
Oo.  V. Reid  a8fiS)4  Jur.  N.  &  707,  SMacq.  H.  L.  Qu. 
MS;  Bleath  v.  Wilsoa  (1889)  9  Oar.  *  P.  807;  McDonald 
V.  SnelUng  (1887)  14  Alien,  800^  98  Am.  Dec.  768: 
Philadelphia*  B.  B.  Oo.  v.  Derby  (ISfiOSSU.  8.  U 
How.  468,  U  L.  ed.  608;  IlllDols  Orat.  U.  Ga  v.  Mid- 
diesworth  (1888)  46  Dl.  484;  Biggins  v.  Watervliet 
Tump.  *  B.  Oo.  (ISH)  46  N.  T.  88. 7  Am.  Bep.  888: 
Northwestern  B.  Oo.  v.  Hack  (18T8)  68  III.  838;  New 
Orleans,  J.  ft  O.  N.  B.  Oo.  v.  Bailey  (1806)  40  Miss. 
806:  New  Orleans,  J.  &  O.  N.  B.Oo.v.  Allbritton  (18GS) 
88  Miis.  8IS,75  Am.  Dec  98:  Rounds  v.  Delaware,  L.  ft 
W.  B.  Oo.  (1874)  8  Hun,  888;  Bedding  v.  South  Oaro- 
lina  B.  Oo.  (1871)  8  8.  C  N.  &  1,  IS  Am.  Uep.  081; 
Schaefer  v.  Osterbrink  a886)  6T  Wis.  406.  68  Am. 
Rep.  875;  Ft  Worth  ft  N.  O.  R.  Oo.  v.  Smith  (Tex.) 
March  21,  1804;  Pittsburgh,  a  ft  St  L.  R.  Go.  ▼. 
Shields  (1880)  8  L.  R.  A.  464.  47  Ohio  St  887;  Nash- 
vine  ft  a  R.  Oo.  V.  Steames  (1871)  9  Heisk.  62,  84 
Am.  Rep.  888. 

He  is  not  required  m  all  cases  to  insure  the  con- 
duct of  his  agent,  but  if  the  probable  effect  of  mis- 
conduct, either  because  of  the  dangerous  character 
of  the  implements  entrusted  to  tbe  servant  or  of 
the  exacting  nature  of  his  duties,  wiU  be  serious 
injury  to  third  persons,  be  most  do  so.  In  other 
oases  his  care  in  selecting  his  a#rent  must  be  pro- 
portioned to  the  effect  of  misconduct  and  the 
temptation  likely  to  come  to  tbe  agent 

To  render  the  master  liable,  1st  Tbe  servant  must 
have  been  acting  m  the  capacity  for  which  he  was 
employed.  8d.  The  master  will  be  liable,  (a),  for  all 
acts  done  within  the  scope  of  the  servants  employ- 
ment, (b).  For  acts  done  by  the  servant  to'his  capa- 
city as  servant  although  he  abuses  his  authority  or 
uses  his  power  for  purposes  of  his  owo,  if  the  abuse 
is  likely  to  occur  and  the  probable  result  of  such 
abuse  will  be  serious  Iujujt  to  third  persons.  In 
cases  where  the  result  would  not  be  so  serious  but 
the  temptation  to  abuse  is  strong  there  must  be 
reasonable  care  m  the  selection  of  the  servant  to 
avoid  liability. 

There  Is  such  dlsstantlarity  In  the  elements  of  the 
master's  duty  to  the  public  in  the  several  classes  of 
oases  that  may  arise  that  one  case  cannot  safely  l>e 
dedded  by  analogy  to  another  unless  all  essential 
elements  are  the  same  m  each. 

Many  of  the  general  rules  which  have  been  laid 
down  are  faulty  because  they  do  not  cover  all  the 
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into  the  shoemaker's  shop.  Black  well's  pur- 
pose and  object  in  so  doin^c  was  to  see  the 
shoemaker  about  soling  or  mendinx  the  shoes 
belonging  to  and  then  worn  by  him.  While 
he  was  in  the  shop,  the  team  started  at  a  slow 
trotting  "gait  up  Main  street,  till  it  came 
opposite  the  plaintiff's  market,  where  the 
wheels  of  the  defendant's  wagon  caught  in 
the  left  rear  wheel  of  the  plaintiff's  wagon, 
upsetting  the  same,  and  causing  the  injuries 
to  the  plaintiff  and  his  property  referred  to 
in  the  complaint.  Blackwell  was  employed 
by  the  month,  and  the  carting  of  the  manure 
was  within  the  ordinary  scope  of  his  employ- 
ment as  a  servant  of  the  defendant,  and  he 
was  in  the  service  of  the  defendant  at  the  time 
of  the  accident. 

Just  here  It  may  be  well  to  call  attention 
to  two  points  in  the  finding,  and  to  settle  its 
interpretation  witli  reference  to  them.  After 
stating  that  Blackwell  drove  around  to  the 
shoemaker's  shop,  and  there  left  his  team 
and  went  into  the  shop,  the  court,  as  we  have 


seen,  adds  that  ^'BlackwelTs  purpose  and 
object  in  so  doing  was  to  see  the  shoemaker 
about  soling  or  mending  his  shoes."  Now, 
whether  the  phrase  **in  so  doing"  refers  to 
the  entire  conduct  of  Blackwell  from  the  time 
he  left  the  brewery  till  the  horses  ran  away, 
or  only  to  his  act  in  leavinj^  them  and  going 
into  the  shoemaker's  shop,  is  perhaps  not  free 
from  doubt.  We  will  assume,  however,  in 
accordance  with  what  seems  to  be  the  claim 
of  the  defendant,  that  the  phrase  in  question 
refers  to  the  entire  conduct.  Again,  the  find- 
ing is  that  Blackwell  **was  in  the  service  of 
the  defendant  at  the  time  of  the  accident." 
This  may  mean  simply  that  at  the  time  of 
the  accident  his  term  of  service  had  not  ex- 
pired, and  that  he  had  not  been  discharged, 
or  it  may  mean  that  in  making  the  detour 
he  was,  and  continued  to  be,  in  the  execu- 
tion of  the  master's  business,  within  the 
scope  of  his  employment.  We  shall,  for  the 
purposes  of  the  discussion,  assume  that  the 
former  meaning  is  the  correct  one. 


possible  elements.  Thus  In  Bowler  v.  0*Conneij:«, 
pogl,  178,  it  is  said  that  *'an  act  done  by  a  servant 
while  engajired  In  his  mastcr^s  work,  but  not  done 
as  a  means,  or  for  the  pur(>08e  of  performing  that 
work,  16  not  to  be  made  the  act  of  the  master." 

That  is  true  but  it  does  not  follow  that  the  mas- 
ter may  not  be  liable  for  the  act  of  the  servant  in 
misusiiiflr  a  dangrerous  machine  which  has  been 
placed  in  his  keeping  as  in  Texas  &  P.  B.  Co.  v.  Sco- 
yiiiLiB,  pottu  179. 

In  Springtield  Engine  &  Threshing  Ck).  v.  Green 
(1887),  25  III.  App.  106,  the  court  in  deciding  that 
agents  in  that  case  exceeded  their  authority  in  in- 
stituting an  action  against  a  third  person  says  in 
regard  to  acts  that  would  be  authorized  by  implica- 
tion only,  because  within  the  scope  of  the  employ- 
ment: ^'The  principal  may  control  the  agent  as  to 
the  object,  time,  means,  and  manner  of  perform- 
ance.or  fcrbid  it  altogether.  This  principle  of  (iabU- 
ity  furnishes  a  test  by  which  to  determine  whether 
a  given  wrongful  act  of  the  agent  is  or  is  not  with- 
in the  scope  of  his  employment.  It  may  often  be 
difficult  to  decide  correctly  whether  the  employer 
had  the  legal  right,  simply  by  virtue  of  his  relation 
as  principal,  to  forbid  its  performance  absolutely 
or  in  the  particular  case  in  question,  or  to  require 
its  performance  in  a  different  and  proper  n.anner; 
but  if  it  be  clear  that  he  had,  the  act  must  have 
been  within  the  scope  of  the  employment,  and  if 
otherwise.  It  could  not  have  been  ^o." 

In  Baker  v.  Kinsey  iI869)  38  Cal.  681 .90  Am.  I)ec.438, 
It  is  said  that  if  the  servant  can  Justify  his  act  to  his 
master  as  being  within  the  line  of  his  duty  to  him, 
the  act  is  the  act  of  the  master  and  not  otherwise. 

Under  Ix>uis1ana  code  the  master  is  not  respon- 
sible unless  he  could  have  prevented  the  act  which 
caused  the  damage  and  did  not  do  so.  Ware  v. 
Barataria  ft  L.  Canal  Co.  a840;  16  La.  169,  85  Am. 
Dec.  189. 

In  Voegeli  v.  Pickel  Marble  ft  Granite  Co.  (189S) 
49  Mo.  App.  646,  Biggs,  J*.,  says  that  the  beet  state- 
ment of  the  rule  is  that  given  by  Wood  (Mast,  ft  S. 
2d  ed.  fl  909):  **The  act  must  have  been  done  while 
engaged  lu  the  prosecution  of  some  business  for 
the  master,  and  that  business  must  have  been  such 
as  the  servant  had  authority  from  the  master  to 
do;  that  is,  he  must  have  been  authorized,  either 
expressly  or  impliedly,  to  do  the  act  in  some  man- 
ner, which  he  has  improperly  or  wrongfully  per- 
formed, and  the  fact  that  he  was  only  authorized 
to  do  the  act  in  a  certain  way  does  jiot  save  the 
master  from  liability.  If  be  was  authorized  to  do 
the  act  at  all,  the  master  is  liable  for  the  conse- 
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quences  of  his  doing  it  in  a  different  manner,  if  the 
mode  adopted  by  him  is  so  far  incident  to  the  em- 
ployment that  itoomes  within  its  scope,  for  having 
given  the  servant  any  authority  in  the  premises,  ha 
alone  must  suffer  for  its  abuse. 

The  liability  of  the  master  for  the  acts  of  the 
servant  rests  now  upon  the  condition  whether  or 
not  the  act  of  the  servant  was  in  the  course  of  bis 
employment.  Farber  v.  Missouri  Pac.  R.  Co.  (1893) 
80  L.  K.  A.  85a  116  Mo.  8L 

None  of  those  statements  cover  all  the  elements 
which  have  entered  into  the  numerous  cases  which 
have  been  before  the  courts  for  decision. 

III.  The  Servant  must  havb  been  Agtino  a 
THE  Capacity  tor  Which  he  was  EMPiiOTED. 

The  act  for  which  the  master  is  liable  must  be 
something  incident  to  the  employment  for  which 
the  servant  is  hired  and  which  it  is  his  duty  to  per- 
form. Stevens  v.  Woodward' (1881)  L.  R.  6  Q.  B. 
IMv.  318, 50  L.  J.  Q.  a  281, 44  L.  T.  N.  S.  158, 29  Week. 
Rep.  606,  46  J.  P.  608. 

To  render  the  master  liable  the  act  must  pertain 
to  the  particular  duties  of  the  employment.  Keith 
V.  Lynch  (1886)  19  III.  App.  574. 

The  rule  of  respondeat  superforbelongs  to  the  rela- 
tion of  superior  and  subordinate  and  is  applicable 
to  that  reltition  wherever  it  exists  whether  between 
principal  and  agent  or  master  and  servant  and  to 
the  subjects  to  which  that  relation  extends,  and  is 
CO* extensive  with  It  and  ceases  when  the  relation 
itself  ceases  to  exist,  and  it  Is  founded  on  the  power 
which  the  superior  has  the  right  to  exercise  and 
which  for  the  prevention  of  injury  is  bound  to  ex- 
ercise over  the  acts  of  his  subordinates.  Blake  v. 
Ferris  (1851)  5  N.  Y.  48.  65  Am.  Dec.  804. 

The  master  cannot  be  made  liable  for  acts  which 
a  servant  volunteers  to  do  for  him  beyond  the 
scope  of  his  employment.  Marion  v.  Chicago,  B. 
L  ft  P.  R.  Co.  (1882)  59  Iowa,  428, 44  Am.  Rep.  687. 

The  liability  of  the  master  does  not  reach  wrongs 
caused  by  the  carelessness  of  the  servant  in  work 
not  directed  by  the  master,  as  business  of  a  third 
person  or  of  the  servant  himself  or  of  the  master 
which  he  did  not  expressly  or  impliedly  direct  him 
to  perform.  Wiltse  v.  State  Road  Bridge  Co.  (1886) 
68  Mich.  644. 

So  the  master  is  not  liable  for  the  unskillfulness 
of  engineers  engaged  to  run  a  steamer  in  attempt- 
ing at  the  request  of  a  passenger  to  run  an  u  ial 
railway  at  a  pleasure  resort  which  was  at  the  time 
closed,  it  being  no  part  of  the  duties  of  the  em- 
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Whether,  then,  upon  the  facts  found,  the 
master  is  responsible  for  the  negligence  of 
the  servant,  is  the  Important  question.  The 
general  rule  of  law  applicable  in  this  class 
of  cases  is  accurately  and  comprehensively 
stated  in  Stone  v.  BiUs,  45  Conn.  47,  29  Am. 
Rep.  635,  as  follows :  ''For  all  acts  done  by 
a  servant  in  obedience  to  the  express  orders 
or  directions  of  the  master,  or  in  the  execu- 
tion of  the  master's  business,  within  the 
scope  of  his  employment,  and  for  acts  in  any 
sense  warranted  by  the  express  or  implied 
authority  conferred  upon  him,  considering 
the  nature  of  the  services  required,  the  in- 
structions given,  and  the  circumstances  un- 
der which  the  act  is  done,  the  master  is  re- 
sponsible ;  for  acts  which  are  not  within  these 
conditions  the  servant  alone  is  responsible." 
Of  these  "conditions**  of  liability,  the  one 
under  which  the  present  case  seems  to  fall, 
if  it  falls  under  any  of  them,  is  the  one  for 
acts  done  **in  the  execution  of  the  master's 
business  within  the  scope  of  his  employ- 


ment "  This  rule  or  ** condition"  of  liability 
is  in  itself  simple  and  intelligible  enough, 
but,  in  determining  whether  any  particular 
case  falls  within  it  or  not,  difficult  and 
troublesome  questions  may  arise.  **  The  cases 
which  have  arisen  upon  this  subject  have 
from  the  earliest  times  been  productive  of 
much  astute  and  interesting  discussion  in 
courts  of  law,  and  eminent  judges  have  dif- 
fered widely  in  their  decisions.  It  has  al- 
ways been  a  matter  of  extreme  difficulty  to 
apply  the  law  to  the  ever- varying  facts  and 
circumstances  which  present  themselves." 
JRayner  v.  MiteheU,  L.  R.  2  C.  P.  Div.  357. 
In  reality,  however,  the  difficulty  here  spoken 
of  arises  in  ascertaining  whether  the  act  was 
done  in  the  execution  oi  the  master's  business 
within  the  scope  of  his  employment,  which, 
as  we  shall  see,  is  ordinarily  a  question  of 
fact,  and  not  in  applying  the  rule  when  that 
fact  has  been  ascertained.  This  fact  once 
determined,  the  rule  can  be  easily  applied, 
but  the  rule  cannot  at  all  aid  in  the  deter- 
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plorte  of  the  steamer  to  run  such  railway.  Bieder- 

man  v.  Brown-  (1803)  49  111.  App.  488. 
If  the  master  of  a  veBsel  is  not  in  charire  of  It  he 
nnot  bind  the  owner  by  contracts  clandestinely 
Walter  v.  Brewer  (1814)  11  Mass.  90. 

AjuisUng  tMrd  person, 

8o  tiie  master  is  not  liable  for  the  acts  of  blS 
servant  done  while  assisting  a  third  person.  Saw- 
yer V.  Martins  (1888)  26  111.  App.  62L 

The  owner  of  a  boiler  is  not  liable  for  the  act  of 
its  enfirineer,  which  results  In  the  explosion  of  the 
boiler  which  is  done  while  he  Is  assisting  the  em- 
ployes of  the  vendor  who  have  been  sent  to  test 
the  boiler  and  put  it  Into  the  condition  required 
by  the  contract  of  sale.  Olive  v.  Whitney  Marble 
Oo.  11886)  lOB  N.  Y.  »2. 

The  master  is  not  liable  if  at  the  time  of  the 
com  mission  of  the  act  the  servant  wos  actio  founder 
oommand  of  a  third  person.  Murphey.v.  Garalli 
11864)  3  Hurlst.  ft  C.  463, 84  L.  Bxoh.  14, 10  Jur.  N.  8. 
urn,  18  Week.  Bep.  166. 

A  master  is  not  liable  for  the  acts  of  his  servant 
while  he  is  under  control  of  a  third  person.  Bourke 
v.  White  Moss  Colliery  Co.  (1877)  L.  B.  2  C.  P.  Div. 
M6,  46  Ii.  J.  a  P.  288.  86  L.  T.  N.  8.  49,  86  Week. 
Bep.  263. 

So  where  a  servant  was  sent  to  deliver  goods  at  a 
certain  place  and  directed  to  go  and  return  by  a 
certain  route,  and  when  he  reached  his  destination, 
the  customer  wanted  him  to  carry  them  further, 
which  he  did,  and  while  so  doing  the  horses  ran 
away,  the  court  held  that  the  servant  had  left  his 
master's  employment  and  was  under  the  control 
of  the  customer  and  the  master  was  not  liable  for 
the  injuries  caused  by  the  ruunlDg  horses.  Stone 
V.  Hllis  (1877)  46  Conn.  47, 20  Am.  Bep.  68& 

Ifutancea  of  servanl  acting  outside  of  capacity. 

A  bank  is  not  liable  for  the  loss  of  money  given 
to  fts  bookkeeper  away  from  the  bank  and  out  of 
bankl  ig  hours  to  be  by  him  deposited  to  the  credit 
of  uie  one  from  whom  he  received  it.  Manhattan 
B.  Co.  V.  Lydig  (1809)  4  Johns.  917, 

A  railroad  company  is  not  liable  for  the  act  of 
one  of  its  trackmen  in  advising  a  boy  whom  he  has 
taken  away  from  home  to  attempt  to  board  a  mov- 
ing freight  train  for  the  purpose  of  returning  to 
his  home.  Keating  v.  Michigan  Cent.  B.  Co.  (1896) 
97  Mich.  164. 

A  railroad  company  is  not  responsible  for  the 
acts  of  its  local  agent  in  preventing  the  attorneys 
of  one  injured  on  the  road  from  having  access  to  a 
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witness  who  is  in  the  employ  of  the  company. 
Marsh  v.  South  Carolina  B.  Co.  (1876)  66  Ga.  274. 

The  owner  of  a  foundry  is  not  liable  for  injuries 
to  a  boy  who  falls  into  hot  ashes,  given  by  them  to 
their  engineer  and  removed  by  him  after  workmg 
hours  to  a  vacant  lot  in  the  vicinity,  where  he  in- 
tended to  apply  them  to  his  own  use,  although 
they  knew  of  the  place  where  he  had  stored  them 
and  knew  they  were  liable  to  do  injury.  Burks 
V.  Shaw  (1882)  60  Miss.  4ifi,  42  Am.  Bep.  87a 

A  raUroad  company  is  not  liable  for  injuries 
caused  by  the  obstruction  of  a  highway  crossing 
by  refuse  removed  from  its  cars  by  a  brakeman 
and  placed  in  the  highway  for  his  own  use.  Pitta- 
burg,  W.  &  C.  B.  Ck>.  V.  Maurer  a87I)  21  Ohio  St.  421. 

A  servant  employed  to  post  bills  in  a  certain 
town  is  not  acting  within  the  scope  bis  of  employ- 
ment in  taking  the  bills  to  a  town  fifteen  miles 
away  and  leaving  them  in  a  heap  in  the  highway, 
so  as  to  render  the  master  liable  for  injuries  to  a 
horse  frightened  by  them.  Smith  v.  Spits  (1892)  166 
Mass.  819. 

A  parlor-car  company  is  not  liable  for  injuries 
to  a  bystander  caused  by  its  porter  throwing  from 
the  car  a  bundle  containing  his  personal  effects. 
Walton  V.  New  York  Cent.  Sleeping  Oar  Co.  (1885) 
189  Mass.  656. 

A  station  agent  IS  not  acting  within  the  scope  of 
his  employment  in  placing  upon  the  track  torpe- 
does which  have  been  thrown  from  the  train  by 
condnctors  and  which  he  has  pioked  up  and  placed 
on  the  track  merely  to  hear  them  explode,  where 
station  agents  have  no  duty  to  perform  with  tor- 
pedoes and  the  rules  of  the  company  prohibit  their 
use  near  stations.  Smith  v.  New  York  Cent,  ft  H. 
B.  B.  Co.  a8e4)  78  Hun,  624. 

A  railroad  company  is  not  liable  for  the  act  of  its 
fireman  in  going  into  the  caboose,  getting  torpe- 
does and  placing  them  on  the  track  for  the  pur- 
pose of  making  a  noise  to  aid  a  fourth  of  July  cel- 
ebration going  on  near  the  station.  Chicago,  B.  ft 
Q.  B.  Co.  V.  Epperson  (1887)  26  111.  App.  79. 

As  to  liability  for  misuse  of  torpedoes  by  per- 
sons who  have  been  placed  In  charge  of  them, 
see  v. 

Where  a  baggageman  on  a  train  went  into  the 
express  car  for  the  purpose  of  having  some  fun 
with  a  boy  who  was  there  and  the  boy  being  fright- 
ened Jumped  off  from  the  moving  train  and  was 
injured,  the  court  held  that  the  railroad  company 
was  not  liable,  if  the  baggageman  was  not  about 
Its  business  when  he  left  his  compartment  and 
went  into  thai  of  the  express  oompany.   Louia 
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mination  of  the  fact.  The  rule  t^lls  us  that 
the  master's  liability  depends  upon  whether 
the  acts  were  done  in  the  execution  of  his 
business  within  the  scope  of  his  employment, 
but  it  does  not  help  us  to  determine  whether 
they  were  or  not  so  done. 

In  like  manner  the  general  rule  of  construc- 
tion is  that  the  intent  of  the  parties  shall 
prevail.  This  tells  us  what  to  do  when  the 
intent  has  been  ascertained,  but  affords  no 
aid  in  a  particular  case  in  ascertaining  what 
the  intent  is.  Whether,  then,  the  act  of  a 
servant,  for  which  it  is  sought  in  a  particu- 
lar case  to  hold  the  master  responsible,  was 
done  in  the  execution  of  tlie  master's  busi- 
ness within  the  scope  of  the  employment,  or 
not,  must,  from  the  nature  of  things,  in  most 
cases  be  a  question  of  fact,  to  be  determined 
as  such  by  the  jury  or  other  trier,  because 
no  general  rule  of  law  has  been,  or  probably 
can  be,  laid  down,  the  application  of  which 
will  deter  mi  ne  the  matter  i  n  al  1  cases.  Somc- 
times,  however,  this  question  is  determined 


by  the  court  as  a  matter  of  law.  But  in  by 
far  the  greater  number  of  cases  where  the 
question  of  the  master's  responsibility  turns, 
as  in  the  present  case,  principally  upon  the 
mere  extent  of  deviation  by  the  servant  frooi 
the  strict  course  of  his  employment  or  duty, 
it  has  been  generally  hpld  to  be  one  of  fact 
and  not  of  law.  In  such  cases  it  Is,  and 
must  usually  remain,  a  question  depending 
upon  the  degree  of  deviation  and  all  the  at- 
tendant circumstances.  In  cases  where  tlM 
deviation  is  slight  and  not  unusual,  the 
court  may  and  often  will,  as  matter  of  law, 
determine  that  the  servant  was  still  execut- 
ing his  master's  business.  So,  too,  where 
the  deviation  is  very  marked  and  unusual, 
the  court  in  like  manner  may  determine  that 
the  servant  was  not  on  the  master's  business 
at  all,  but  on  his  own.  Cases  falling  be- 
tween tliese  extremes  will  be  regarded  as  in- 
volving merely  a  question  of  feet,  to  be  left 
to  the  jury  or  other  trier  of  such  questions. 
Thus,  in  FheUm  v.  StiltB,  48  Ck)nn.  426,  the 


vllle,  N.  O.  ft  T.  EL  Co.  v.  Douglass  (VSm  OB  Miss. 
7S8. 

A  railroad  company  to  not  answerable  for  the  act 
of  Its  baffffaseman  In  assistlDflr  an  employ^  of  a 
coDtraotor  to  put  tooto  off  from  the  trato,  which 
the  contractor  to  allowed  by  the  railroad  oompaoy 
to  carry  free  of  charge.  Cunnlnfrham  y.  Grand 
Trunk  R.  Co.  (ISH)  81 U.  a  Q.  B.  8Ga 
•  A  baggageman  on  a  train  to  not  serving  hto  mas- 
ter In  delivering  drilto  which  are  carried  merely  to 
■ocommodate  persons  who  have  not  oontraoted 
with  the  carrier  and  for  which  the  carrier  receivea 
no  benefit,  and  therefore  hto  neirllgeDce  in  throw- 
ing the  drills  from  the  car  by  which  the  person  to 
whom  they  were  sent  to  injured  does  not  make  the 
carrier  hable.  Walker  v.  Hannibal  ft  St.  J.  B.  Oo. 
dSM)  24  L.  B.  A.  86a,  m  Mo.  076. 

The  master  iq  not  liable  for  the  negligence  of  hto 
servants,  who  have  been  engaged  in  moving  a 
bouse,  in  erecting  steps  thereto  at  the  request  of 
the  tenant  which  the  master  was  under  no  obliga- 
tion to  erect  and  which  the  servants  undertook  to 
do  after  they  had  quit  the  master's  employment  at 
the  close  of  working  hours  for  the  day.  Delto  v. 
Stollenwerk  (1800)  78  Wis.  880. 

The  owner  of  a  livery  stable  with  whom  a  horse 
to  left  to  be  kept  to  not  liable  for  the  death  of  hto 
horse  by  reason  of  hto  servant's  immoderate  driv- 
ing of  it  for  exercise  under  instructions  from  the 
owner.  Adams  v.  Ciost  (188i)  82  Md.  }i6i,  60  Am. 
Rep.21L 

It  to  no  part  of  the  ordinary  business  of  a  clerk 
in  a  store  to  borrow  money  and  draw  notes  in  the 
name  of  the  firm  for  the  amount,  so  that  the  pro- 
prietor is  not  liable  upon  a  note  so  drawn  by  him 
without  showing  that  he  had  express  authority  to 
draw  it.    Kerns  v.  Piper  (1885)  4  Wattn.  222. 

The  fact  that  horses  are  struck  and  rendered  un- 
manageable so  that  they  cause  injury  by  one  who 
had  been  employed  by  the  owner,  but  who  at  the 
time  was  not  attending  to  any  business  which  con- 
cerned the  owner,  to  not  suiBoient  to  render  the 
owner  liable  for  the  damage.  Weldon  v.  Harlem 
B.  Co.  (1850)  5  Bosw.  676. 

A  railroad  company  to  not  liable  for  the  act  of 
its  brakeman  on  a  train  which  to  in  charge  of  a 
conductor  in  commanding  a  boy  who  to  on  the 
train  to  aastot  in  adjusting  boards  loaded  oo  some 
of  the  cars,  in  doing  which  the  boy  is  injured 
Sherman  v.  Hannibal  ft  8t.  J.  B.  Co.  (1880)  72  Mo.  62, 
87  Am.  Bep.  428. 

A  toll-bridge  company  to  not  liable  for  the  act  oi 
the  bridge  keeper  in  setting  furniture  out  of  the 
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house  for  the  purpose  of  cleaning  it.  so  that  it 
frightens  horses  passing  over  the  bridge.  Wiltse 
V.  State  Road  Bridge  Co.  (1886)  63  Mich.  644. 

A  slave  owner  to  not  liable  for  the  act  of  hto 
overseer  and  slaves  in  nirning  a  tenant  out  of  a 
house  on  the  premises  and  then  setting  fire  to  it, 
if  such  act  to  done  without  hto  knowledge  or  au- 
thority.   Boulard  v.  Calhoun  (1858i  18  La.  Ann.  44& 

A  railroad  company  to  not  liable  for  the  act  of 
Its  servants  In  pursuing,  capturing,  and  taking  to 
a  place  of  examination,  a  man  seen  running  from 
where -obstructions  had  been  placed  on  the  track. 
Porter  v.  Chicago,  B.  L  ft  P.  B.  Co.  (1875)  41  Iowa, 
868. 

A  master  to  not  liable  for  the  death  of  a  horse 
which  he  ha?  nstructed  hto  servant  to  turn  out  of 
a  certain  p  sture  if  after  it  to  tamed  out  the 
servant  while  bo3rs  are  trying  to  drive  the  horse 
along  the  <* '  ad  strikes  it  with  a  whip  causing  it  to 
injure  it<)  f  so  that  it  dies.  Yates  v.  Squires  (1865» 
19  Iow»,  26, 87  Am.  Deo.  418. 

Itton.t  within  the  authority  of  the  conductor 
of  a  rai.road  train  to  pursue  a  #oy  into  hto  father^ 
house,  and  with  a  ptotol  in  hto  hand  force  the  boj 
to  go  away  with  him  on  the  train,  and  the  railroad 
company  is  not  liable  for  such  acts.  Gilliam  v. 
South  ft  North  Ala.  B.  Oo.  (1881)  70  Ala.  268. 

A  carrier  to  not  liable  for  the  value  of  a  packagie 
entrusted  to  his  servant  to  be  carried  by  the  latter 
for  a  consideration  paid  to  him  for  hto  own  benefit^ 
and  lost  in  transit.  Butler  v.  Basing  (18S7)  2  Car.  ft 
P.  618. 

The  master  to  not  liable  for  an  injury  to  a  small 
child  which  the  employes  have  invited  to  ride  upon 
a  hand-car,  while  after  quitting  work  for  the  day 
they  are  taking  passengers  to  a  hoi.se,  along  the 
track,  for  their  own  purposes  and  oontrary  to  the 
rules  of  the  company.  Houston  C.  A.  ft  N.  B.  Co. 
V.  Bolliko,  post,  190. 

A  railroad  company  to  not  liable  for  the  negU- 
erenoe  of  the  master  of  its  round-house  while  he  to 
running  an  engine  on  the  main  track  for  the  pur- 
pose of  going  for  a  doctor  to  attend  a  sick  neigh- 
bor. Cousins  V.  Hannibal  ft  St.  J.  B.  Oo.  (1877)  66 
Mo.  578. 

In  the  latter  case  the  custody  of  the  engine  hav- 
ing been  entrusted  to  the  master  of  the  round- 
bouse  it  would  seem  that  the  oompany  should  be 
responsible  for  the  manner  in  which  he  executed 
his  trust. 

Servant  acting  wuUr  special  orders. 
Where  a  ouster  having  a  servant  at  work  by  tho 
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deriaiionby  the  aenrant  from  the  strict  course 
of  his  duty  was  so  slight  that  this  court,  as 
matter  of  law,  held  the  master  liable,  while 
in  StoM  ▼.  Biilt,  45  Codd.  44.  29  Am.  Rep. 
€85,  the  deviation  was  so  marked  and  un- 
usual that  it  refused  to  hold  the  master  re- 
sponsible. On  the  other  band,  where  a  ser- 
vant, contrary  to  his  duty,  and  solely  for  a 
purpose  of  his  own,  drove  his  master's  horse 
«nd  cart  a  quarter  of  a  mile  out  of  the  way, 
the  question  whether  in  and  while  so  doing 
he  was  in  the  execution  of  his  master's  busi- 
ness, within  the  scope  of  his  employment, 
was  left  to  the  Jury  as  a  question  of  fact. 
Whatman  ▼.  Pearmm,  L.  K.  8  C.  P.  422. 
*  Whether  the  servant  is  really  bent  on  his 
master's  affairs  or  not  is  a  question  of  fact, 
but  a  question  which  may  be  troublesome. " 
Pollock,  Torts,  *71.  In  tiie  following  cases, 
among  many  others,  this  question  was  de- 
<;ided  as  one  of  fact :  KimhdU  v.  Cuthman, 
103  Mass.  194,  4  Am.  Rep.  528 ;  Redding  v. 
South  Carolina  K   Cb.  8  S.  G.    N.    8.  1,  16 


AnL  Rep.  681 ;  Baund»  y.  JMaware^  L.  S  W, 
R.  Co,  64  N.  Y.  129,  21  Am.  Rep.  097 ;  Ow*- 
miek  v.  Dighy,  9  Ir.  O.  L.  Rep.  557 ;  BwntkM 
y.  PouUam,  L.  R.  8  0.  P.    668. 

In  cases  of  deviation  the  authorities  are 
clearly  to  the  effect  that  a  mere  departure  by 
the  servant  from  the  strict  course  of  his  duty, 
even  for  a  purpose  of  his  own,  will  not,  in 
and  of  itself,  be  such  a  departure  from  the 
master's  business  as  to  relieve  him  of  re- 
sponsibility. '^Not  every  deviation  of  th« 
servant  from  the  strict  execution  of  his  duty, 
nor  everj  disregard  of  particular  instruc- 
tions, will  be  such  an  interruption  of  the 
course  of  employment  as  to  determine  or  sus- 
pend the  master's  responsibility ;  but  where 
there  is  not  merely  deviation,  but  a  total 
departure,  from  the  course  of  the  master's 
business,  so  that  the  servant  may  be  said  to 
be  'on  a  frolic  of  his  own,'  the  master  <s  no 
longer  answerable  for  the  servant's  conduct* 
Pollock,  Torts,  *76.  In  the  case  of  Jod  y. 
MoTuon,  6  Car.  A  P.  501,  the  Jury  were  told 


4lay,  burned  over  acme  land  and  then  told  the  ser- 
▼aot  to  harrow  in  another  field  and  left,  but  the 
servant  instead  of  so  doing  attempted  to  bum 
■some  brush  in  such  field  first  and  by  so  doing  set 
^re  to  adjoining  property,  the  oourt  held  the 
master  not  liable,  stating  that  when  the  servant 
works  under  special  orders  of  the  master,  the 
.master  is  responsible  .only  for  bis  skill  and  care  in 
executing  those  orders.  Wilson  v.  Peverly  (1K88) 
JN.  H.(M8. 

A  master  who  sends  his  servant  to  haul  goods  of 
«  certain  person  with  instructions  not  to  take  the 
.goods  of  any  one  else  is  not  responsible  for  the 
goods  of  a  third  person  taken  by  the  servant  and 
<embc»Eled  by  him  during  the  journey.  Satterlee 
v.  Groat  (18S8)  1  Wend.  27Z. 

IT.  Mianm  LiABUB  TOB  Acts  wiTHiK  Soofiof 
Sbbvajit^s  BMFLOTMairr. 

a.   lAataOXty  tht  oemrcH  rvU, 

There  is  perhaps  no  rule  of  law  more  firmly  set- 
tled than,  that  a  master  is  ordinarily  liable  to 
answer  in  a  dvll  suit  for  tortious  acts  of  bis  ser- 
▼aott  if  the  act  be  done  In  the  course  of  his  employ- 
ment in  the  niaster*s  servloe.  Ayorigg  v.  New 
Tork  *  B.  R.  Go.  (1864>  80  N.  J.  L.  460. 

The  principal  Isllalile  for  the  act  of  his  agent. 
Arthorv.  Baloh  a861)28  N.  fl.  167;  Brown  v.  Lent 
<1BI8)  SOTt.  6»;  Hill  v.  Morey  (1864)  28  Vt.  178. 

The  master  is  liable  for  the  acts  of  his  servant. 
Charlock  v.  Freel  (1801)  126  N.  T.  8G7;  Suydam  v. 
Moore  (1860)  8  Barb.  886;  Morgan  v.  Bowman  (18S6) 
tt  Ma  688;  DUlon  v.  Hunt  (1884)  88  Mo.  160. 

The  master  is  liable  for  injuries  caused  by  the 
«ot  of  his  servant  in  throwing  snow  and  ice  ttom 
4tie  roof  into  the  street  below  when  he  has  sent 
klm  to  clean  olT  the  roof.  Althof  v.  Wolf  (I860)  t 
HUt.844. 

Tbe  master  is  liable  for  the  set  of  his  general 
collecting  agent  in  collecting  money  on  false  bills. 
Adams  v.  Cole  (1861)  1  Daly,  147. 

The  master  is  liable  for  the  act  of  his  servant  in 
-drawing  in  a  gang-plank  so  as  to  throw  a  person 
drying  to  cross  it  into  the  water.  Baldwin  v.  New 
Tork  ft  H.  Nav.  Oo.  (1878>  4  Daly,  814. 

The  master  who  sends  his  servant  to  cut  trees  on 
•his  own  land  bat  who  fails  to  point  out  his  division 
line  is  responsible  if  the  servant  ignorantiy  or 
wantonly  cuts  trees  belonging  to  an  adjoining 
owner.  Carman  v.  New  York  (1862)  14  Abb.  Pr. 
:aOL 

¥rtaere  a  farm  hand  took  a  bog  containing  bar- 
ley supposing  it  to  be  oats  to  feed  his  team  and 
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finding  his  mistake  put  an  iron  bolt  into  the  bag 
to  carry  it  home  and  returned  the  bag  with  its 
contents  to  the  place  where  he  found  it,  the  master 
whosubsequently  used  the  bag  to  take  some  gram 
to  mill  without  knowing  that  the  bolt  was  In  the 
bag,  was  held  liable  for  injuries  to  the  mill  ma* 
ohinery  caused  by  the  bolt  getting  into  it.  Tnel  v. 
Weston  0874)  47  V  t.  684. 

If  a  servant  kindles  a  fire  in  the  way  of  husbandry 
and  proper  for  his  employment  though  he  had  no 
express  command  of  his  master,  yet  his  master 
should  be  liable  to  an  action  for  damages  done  to 
another  by  the  fire.  Turberville  v.  Stampe  (1608^ 
1  Ld.  Baym.  264, 1  Salk.  18. 

As  to  liability  for  fires  generally,  see  noCs  to 
Brown  V.  Brooks  0888)  (Wis.)  21 L.  a  A.  28&. 

Ik   iifaMIttv/orfieoUgiefitaets. 

In  Barton*s  Hill  Goal  Oo.  v.  Reid  0868)  4  Jur.  N. 
8. 767, 8  Maoq.  H.  L.  Gas.  268,  the  oourt  in  consider- 
ing the  question  of  the  llabUlty  of  a  master  to  one 
servant  for  the  neglienoe  of  a  co-servant  said:  **ln 
general  It  is  sufllcient  to  hold  (the  master)  liable  to 
show  that  the  person  whose  negligence  caused  the 
injury  was  at  the  time  when  it  was  occasioned  act- 
ing not  on  his  own  account  but  in  tlie  course  of 
his  employment  as  a  servant  in  the  business  of  a 
master  and  that  the  damage  resulted  from  the  ser- 
vant so  employed  not  having  conducted  his 
master*s  business  with  due  care.  In  such  a  case 
the  mazun  Respondeat  su2>er<or*  prevails  and  the 
master  Is  responsible.  Thus  if  a  servant  in  driving 
his  master's  carriage  along  the  highway  carelessly 
runs  over  a  bystander,  or  if  a  game  keeper  em- 
ployed to  kill  game  carelessly  fires  at  a  hare  so  as 
to  shoot  a  person  passing  on  the  ground,  or  if  a 
workman  employed  by  a  builder  in  building  a 
house  negligently  throws  a  stone  or  brick  from  a 
scaffold  and  so  hurts  a  pssser-by,  in  all  these  oases 
(and  Instances  might  be  multiplied  indefinitely)  the 
person  injured  has  a  right  to  treat  the  wrongful  or 
careless  act  as  the  act  of  the  master.  .  .  .  The 
law  does  not  permit  him  to  escape  liability  because 
the  act  complained  of  was  not  committed  with  his 
own  hands.  He  Is  considered  and  reasonably  con- 
sidered as  bound  to  guarantee  third  persons  against 
all  hurt  arising  from  the  carelessness  of  himself  or 
of  those  acting  under  his  orders.  .  .  .  A  person 
sustaining  injury  .  .  .  has  a  right  to  say:  .  . 
'If  you  choose  to  do  or  cause  to  be  done  any  of 
these  acts  it  is  to  you  and  not  to  your  servants  I 
must  look  for  redress  If  mischief  happens  to  me  as 
their  consequence.'    A  large  portion  of  theord^ 
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that  if  the  servant,  with  his  master's  horse 
and  cart,  made  a  detour  in  order  to  call  upon 
a  friend,  or  if,  when  driving  on  his  master's 
business,  he  went  out  of  his  way  against  his 
master's  implied  commands,  the  master  re- 
mains liable  for  the  servant's  negligeDce 
while  extra  viam ;  but  that  "  if  he  was  going 
on  a  frolic  of  his  own,  without  being  at  all 
on  his  master's  business,  the  master  will  not 
be  liable. **  If  the  servant,  in  going  extra 
viam,  is  really  engaged  in  the  execution  of 
the  master's  business  within  the  scope  of  his 
employment,  it  is  immaterial  that  he  joined 
with  this  some  private  business  or  purpose 
of  his  own.  Thus,  in  Patton  v.  Rea,  3  C. 
B.  I^.  S.  606.  the  servant  started  out  on  busi- 
ness of  the  master,  and  also  to  see  a  doctor 
on  his  own  account.  While  on  his  way  to 
see  the  doctor  he  negligently  drove  against 
a  horse  and  killed  it,  and  the  master  was 
held  responsible.  \n  Sleaih^,  Wilson,  ^Cv^r, 
&  P.  607,  the  master  was  held  liable  for  the 
negligent  act  of  his  servant,  who,  after  hav- 


ing set  his  master  down,  drove  around  to 
deliver  a  parcel  of  his  own,  and  did  not  driv* 
directly  where  he  had'  been  ordered  to  go. 
See  the  case,  also,  of  Cormick  v.  JHgby^ 
evpra,  upon  this  point.  In  Storey  v.  Aehion^ 
L.  R.  4  Q.  B.  476,  Chief  Justice  Cockbum 
says:  ''I  think  that  if  a  driver,  while  act- 
ing in  his  master's  business,  were  to  make 
a  slight  deviation  to  carry  some  business  of 
his  own  into  effect,  in  such  a  case  the  mast-er 
might  be  liable,  and  that  the  question  would 
be  one  of  degree  as  regards  the  extent  of  the 
deviation.  .  .  .  I  am  far  from  saying  if 
the  servant,  when  going  on  his  master's  busi- 
ness, took  a  somewhat  longer  road,  that  ow^- 
ing  to  the  deviation  he  would  cease  to  be  in 
the  employment  of  the  master,  so  as  to  di- 
vest the  latter  of  all  responsibility.  In  such 
cases  it  is  a  question  of  degree  as  to  how  far 
the  deviation  could  be  considered  as  a  sepa- 
rate journey."  In  Whatman  v.  Pearson, 
supra,  the  servant,  with  the  horse  and  cart 
of  the  master,  contrary  to  express  orders^ 


nary  acts  of  life  are  attended  with  some  risks  to  j 
tbtrd  parties  and  no  one  baa  a  ri^ht  to  involve^ 
others  In  risJcs  without  tbeir  own  consent,  this  con- 
sideration is  alone  suflBdent  to  justify  the  wisdom 
of  the  rule  which  makes  the  principal  by  whom  or 
by  whose  orders  these  risks  are  incurred  respon- 
sible to  third  persons  for  any  ill  consequences  re- 
sultingr  from  want  of  any  due  skill  or  caution.** 

The  master  is  liable  for  the  negrligence  of  the 
servant  within  the  scope  of  his  employment.  Mont- 
gomery &  E.  B.  Ck>.  V.  Chambers  (1885)  79  Ala.  838; 
LouisviUe  Gas  Co.  v.  Gutenkuntz  (1884)  82  Ky.  433; 
Harlow  v.  Humiston  a82d}  6  Cow.  189;  Gleason  v. 
AmsdeU  a880)  9  Daly,  898;  OU-Creek  &  A.  R.  K.  Co. 
V.  Keiffhron  (1878)  74  Pa.  810. 

The  master  is  liable  for  the  negllRence  of  his  serv- 
ants as  for  his  own.  Burton  v.  Philadelphia,  W.  ft 
B.  R.  Co.  (1845)  4  Harr.  (Del.)  262. 

The  ma^iter  is  liable  for  the  negllgrent  act  of  his 
servant  in  leavingr  water  runningr  in  the  master^s 
apartments,  by  reason  of  which  injury  is  done  to 
property  of  a  third  person,  situated  lower  down  in 
the  same  building.  Gass  v.  Cobleos  (1869)  48  Mo.  877. 

The  occupant  of  the  upper  portion  of  a  building 
will  be  liable  for  damages  caused  to  lower  oc- 
cupants by  the  negligence  of  his  servants  in  leav- 
ing water  running  in  his  apartments  which  floods 
the  lower  floors.  Simonton  v.  Loring  (1878)  68  Me* 
164, 28  Am.  Rep.  29. 

The  landlord  of  a  building  is  liable  to  his  tenant 
for  injury  by  water  permitted  to  overflow  from  a 
wash  basin  by  the  negligence  of  the  janitor  of  the 
building.  Pike  v.  Brittan  (1886)  71  Cal.  lo9,  60  Am. 
Rep.  527. 

A  coal  merchant  is  liable  for  the  act  of  his  serv- 
ant in  leaving  open  a  coal  shute,  through  which  be 
was  delivering  coal,  so  that  a  person  fell  into  it 
and  was  injured.  Whittley  v.  Pepper  (1877)  L.  R.  2 
Q.  B.  Div.  276,  46  L.  J.  Q.  B.  486,  86  L.  T.  N.  S.  688,  26 
Week.  Rep.  607. 

A  railroad  company  is  liable  for  the  negligent 
ose  by  the  engineer  of  the  whistle  so  as  to  frighten 
horses  on  a  highway.  Philadelphia,  W.  &  B.  R.  Co. 
V.  Brannen  (1886)  (Pa.)  2  Cent.  Rep.  88,  83  Alb.  L.  J. 
216;  Philadelphia,  W.  &B.  R.  Co.  v.  Stinger  (1875)  78 
Fa.  219;  Pennsylvania  Co.  v.  Bamett  (1868)  69  Pa. 
269. 

The  railroad  company  may  be  liable  for  the  heed- 
less or  careless  act  of  its  servants  in  letting  off  steam 
from  an  engine  or  in  blowing  a  whistle.  Culp  v. 
Atchison  &  N.  R.  Co.  (1877)  17  Kan.  476. 

A  com  factor  is  liable  for  Injuries  caused  by  a 
truck  negligently  left  in  the  road  by  an  inebriated 
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man  employed  to  take  some  com  out  of  the  sbop 
to  a  customer  by  the  factor's  sister  who  was  left  in 
charge  of  the  shop  during  the  factor's  absence. 
Wanstall  v.  Pooley  a841)6  COark  &  F.  910.  note. 

Where  a  master  commands  a  thing  to  be  done 
and  injury  results  from  the  want  of  care  of  the 
servant  whilst  performing  the  order,  the  master  is 
liable  in  trespass.  And  he  is  responsible  for  con- 
sequential damages  whereby  the  negligence  and 
carelessness  of  the  servant  in  doing  the  business  of 
his  employer  another  receives  injury  for  which  the 
servant  would  himself  be  liable  in  trespass.  Doug- 
lass V.  Stephens  a868)  18  Mo.  862. 

The  master  is  liable  for  the  act  of  his  servant  in 
carelessly  throwing  a  keg  out  of  a  window  so  as  to 
injure  a  person  in  a  passageway  below.  Corrigan 
V.  Union  Sugar  Refinery  (1868)  98  Mass.  577,  96  Ani. 
Dec.  685. 

A  railroad  company  is  liable  for  the  negligenoe 
of  its  servant  in  running  over  cattle  on  the  track. 
Cincinnati  &  Z.  R.  Co.  v.  Smith  aSH)  22  Ohio  St.  2OT, 
lOAm.  Rep.  729. 

Theowner  of  araft  running  In  a  rivgr  is  liable 
for  the  Injuries  caused  by  the  negligence  of  hie 
servant  in  charge  of  it  Shaw  v.  Reed  (1845)  9  Watte 
&  S.  72. 

Where  a  servant  was  directed  to  out  timber  in  a 
certain  direction  and  the  tru'e  line  was  not  pointed 
out  to  him  and  he  negligently  cut  over  the  line,  the 
principal  wns  held  responsible  in  trespass.  LuttreU* 
v.  Hazen  (1865)  8  Sneed,  20. 

The  master  is  liable  for  the  negligent  chastise- 
ment of  a  slave  which  results  In  his  death.  Bchole 
V.  Dodd  (1857)  20  Tex.  190. 

A  railroad  company  is  liable  for  the  negligenoe 
of  Its  porter  in  handling  baggage  so  that  it  falls 
upon  and  injures  a  bystander.  Tebbutt  ▼.  Bristol 
ft  E.  R.  Co.  (1870)  L.  R.  6  Q.  B.  73,  40  L.  J.  Q.  R  78, 2» 
L.  T.  N.  S.  772, 19  Week.  Rep.  383. 

Where  a  sailor  negligently  unlashed  a  skid  from 
the  rigging  where  it  had  been  plaoed  by  a  steve- 
dore for  use  in  loading  the  vessel  for  the  purpose 
of  tarring  the  rigging  against  which  it  rested  by 
reason  of  which  it  fell  and  injured  a  third  person, 
the  ship  owner  was  held  liable  for  the  injury.  The 
Polaria  a885)  25  Eed.  Rep.  785. 

A  railroad  company  is  liable  for  Injury  caused  by 
the  negligence  of  its  conductor  in  ordering  his 
train  to  run  out  on  the  main  line  at  a  time  when  an- 
other train  is  due,  of  which  fact  he  had  knowledge, 
but  bad  for  the  moment  forgotten  it.  Terre  Haute 
&  I.  R.  Co.  V.  Chicago.  P.  ft  St.  L.  R  Co.  (1898)  68  IlL 
App.  41. 
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went  a  quarter  of  a  mile  out  of  his  way 
purely  for  a  purpose  of  his  own,  and  the 
master  was  held  responsible.  In  MitcTuU  v, 
OrassweUer,  13  C.  B.  237,  Maule,  J.,  said: 
"The  master  is  liable  even  thouirh  the  ser- 
vant, in  the  performance  of  his  duty,  is 
ffuilty  of  a  deviation,  or  a  failure  to  perform 
ft  in  the  strictest  and  most  convenient  man- 
ner." In  some  -if  its  aspects  the  case  of 
Qtiinn  v.  P&voer,  37  N.  Y.  535,  41  Am.  Rep. 
^2,  is  somewhat  similar  to  the  case  at  bar. 
There  a  boatman  at  a  certain  town  on  the 
HuUson  river  applied  to  the  pilot  in  charge 
of  a  ferry  boat,  asking  to  be  put  on  board  of 
a  canal  boat  then  in  midstream.  The  pilot, 
without  compensation,  and  apparently  out 
of  mere  "good  nature,"  agreed  to  do  so. 
Similar  acts  had  occasionally  been  done  be- 
fore, but  without  the  knowledge  or  express 
authority  of  the  master.  To  reach  the  canal 
boat  the  pilot  diverged  from  his  regular 
course,  and  while  so  out  of  his  course, 
through  the  negligence  of  those  in  charge  of 


the  ferry  boat,  a  collision  with  a  canal  boat 
occurrea.  In  behalf  of  the  master  it  was 
urged  that  his  servants,  when  the  collision 
occurred,  were  not  acting  in  his  business  or 
within  the  scope  of  their  employment,  but 
in  the  execution  of  an  independent  purpose 
of  their  own,  not  connected  with  the  master's 
business :  but  upon  this  point  the  court  said  : 
"We  do  not  concur  in  this  view  of  the 
transaction.  At  most,  it  appears  to  us  a  case 
where  the  servant,  while  acting  in  the  mas- 
ter's business  and  within  the  scope  of  his 
employment,  deviated  from  the  line  of  his 
duly  to  his  master,  and  disobeyed  his  in- 
structions. When  this  ferry  boat  left  the 
dock  at  Athens  it  started  for  its  terminus  at 
Hudson.  It  took  freight  and  passengers  to 
transfer  across  the  river.  Servants  and  boat, 
as  the  latter  moved  out  into  the  river,  were 
doin^  the  master's  business,  and  acting  in 
the  line  of  duty  and  of  employment.  There 
was  a  usual  track  or  route  by  which  the  boat 
crossed.     It  may  even  have  been  selected  and 


The  negUgenoe  of  an  engineer  In  permitttog 
sparks  to  escape  from  his  engine  to  the  Injury  of 
property  In  the  vicinity  is  imputable  to  the  master. 
Haywood  v.  Hedrick  (1883)  9i  Ind.  8IQ. 

The  owner  of  a  farm  is  liable  for  the  act  of  one 
whom  he  employs  to  work  it  in  setting  fire  to 
stumps  at  ao  improper  time  so  that  it  spreads  to  ad- 
>)inlnir  land  and  injures  property  there.  O^Oonnell 
V.  Strong  (1837)  Dud.  L.  285. 

A  gas  oompaoy  is  liable  for  the  negligent  act  of 
Itsagent  in  causing  an  explosion  while  attempting 
to  locate  a  leak  In  a  private  house  which  he  had 
been  sent  to  find.  Lacneu  v.  Albany  Oas-Light  Go. 
0871)  44  N.  Y.  450;  (1886)  46  Barb.  284. 

The  negligence  of  a  flagman  stationed  at  a  rail- 
road croflslDg  to  give  notice  of  the  approach  of 
trains,  in  failing  to  do  BO,  is  imputable  to  the  com- 
pany. Dolan  y.  Delaware  &  H.  Oanal  G6.  (1877)  71 
N.Y.  28& 

A  telegraph  operator  who  Is  given  a  key  to  a 
switch  and  charged  with  the  duty  of  operating  it 
for  certain  trains  will  render  his  master  liable  for 
injuries  caused  by  his  mistake  in  sending  a  wrong 
train  on  to  the  switch.  Tiemey  v.  Syracuse,  B.  ft 
N.  Y.  B.  Go.  (1896)  82  N.  Y.  Supp.  807. 

In  that  case  the  court  says  if  he  exceeded  his  in- 
stractlons  to  the  Injury  of  a  third  person  the  de- 
fendant who  furnished  him  the  means  and  oppor- 
tunity to  cause  the  mjury  should  bear  the  loss 
rather  than  an  mnooent  party. 

If  a  servant  does  without  special  orders  an  act  of 
such  a  nature  that  he  is  justified  in  doing  it  as  be- 
tween himself  and  his  master  without  an  ezpresB 
order,  the  master  Is  liable  for  damagps  sustained 
by  an  individual  in  consequence  of  the  act  being 
done  in  an  unskillful  manner.  Oilmartin  v.  New 
York  (1860)  66  Barb.  239. 

A  street-railway  company  Is  liable  for  the  act  of 
its  driver  in  starting  up  the  horses  when  a  boy  who 
had  come  on  the  car  at  the  driver's  request  to 
furnish  him  with  a  drink  of  water  is  attempting  to 
get  ofT,  in  consequence  of  which  the  boy  is  injured. 
Day  V.  Brooklyn  Gity  R.  Go.  (1877)  12  Hun,  485,  af- 
firmed a879)  in  76  N.  Y.  698. 

r  A  railroad  company  is  liable  for  the  negligence 
of  its  servant  in  catching  the  band  of  a  car  inspector 
between  two  cars  which  they  are  attempting  to 
eoiiple  while  he  is  engaged  in  fixing  one  of  the 
couplings  so  as  to  make  it  fit  to  perform  its  work. 
Bhodes  v.  New  York  Gent  4;  H.  B.  R.  Go.  (1894)  69 
R.  Ya  S.  R«  606. 

A  railroad  company  is  liable  for  the  negligence 
9t  its  servants  in  permitting  a  steer  which  had  been 
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killed  on  its  track  to  be  placed  near  the  traveled 
part  of  a  highway  so  as  to  frighten  passing  horses. 
Baxter  v.  Ghicago,  R.  L  &  P.  B.  Co.  (1893)  87  Iowa. 
488. 

A  master  is  liable  for  the  negligent  setting  of  fire 
by  his  servant  in  preparing  ground  for  cultiva- 
tion.   Eilegard  v.  Ackland  (1890)  48  Minn.  862. 

A  master  is  liable  for  the  negligent  act  of  his  ser- 
vant in  exploding  fireworks  which  the  master  has 
contracted  to  do  in  aid  of  a  celebration.  Golvin  v. 
Peabody  (1891)  165  Mass.  104. 

The  owners  of  a  street  railroad  company  are 
liable  for  the  negligent  acts  of  their  employte  in 
driving  a  car  against  a  pipe  near  the  opening  of  a 
sewer  excavation,  the  result  of  which  is  to  throw 
the  pipe  into  the  excavation  and  injure  a  man 
woridng  there.  Schmidt  v.  Stein  way  AH.  P.  B. 
Go.  <1888)  66  Hun,  486. 

A  railroad  company  is  liable  for  the  act  of  its  em- 
ployes, who  being  engaged  in  fixing  a  cattle-guard 
at  a  railroad  crossing  leave  some  of  the  weather- 
beaten  timbers  lying  at  the  side  of  the  highway  m 
such  a  manner  as  to  be  likely  to  frighten  passing 
horses.  Tinker  v.  New  York,  O.  ft  W.  B.  Go.  (1898) 
71  Hun,  432. 

The  master  is  liable  for  the  negligent  act  of  his 
servant  in  delivering  goods  to  a  customer  which 
results  in  breaking  a  window.  Ridge  v.  Bailroad 
Transfer  Go.  (1894)  56  Mo.  A  pp.  183. 

A  railroad  company  is  liable  for  the  injuries 
caused  by  its  conductor,  leaving  his  train  standing 
without  an  attendant.  Ranch  v.  Lloyd  (1858)  81 
Pa.  868,  72  Am.  Dec.  747. 

The  master  is  liable  for  the  carelessness  and  neg- 
ligence of  his  servant  in  driving  trespassing  cattle 
out  of  his  field,  although  it  is  not  shown  that  the 
particular  act  was  commended  by  him.  Smith  v. 
Gausey  (1866)  28  Ala.  666,  66  Am.  Deo.  878. 

NegUcfent  driving  of  hone. 

The  owner  Is  liable  for  his  servant^s  negligence 
in  driving  his  horse.  Metcalf  v.  Baker  (1874)  67 
N.  Y.  662;  Wright  v.  Grompton  (1876)  68  Ind.  887; 
Moebus  V.  Herrmann  (1888)  108  N.  Y.  849;  Goulter 
V.  American  Merchants  Union  Exp.  Go.  (1871)  6 
Lans.  67:  Moriarty  v.  Zepp  (1891)  42  N.  Y.  S.  B.  824; 
Huff  V.  Ford  a978)  126  Mass.  24,  80  Am.  Bep.  646; 
Harpell  v.  Curtis  (1850)  1  KD.  Smith.  78;  McCahill 
V,  Kipp  (1854)  2  E.  D.  Smith,  418:  Kimball  v.  Gush- 
man  (1860)  108  Mass.  194. 4  Am.  Rep.  628;  Springett 
V.  Ball  (I860)  4  Post.  4;  F.  472;  Phelps  v.  Walt  (1864) 
30  N.  Y.  78. 

The  master  Is  liable  for  the  agent*s  negligent 
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'ilictated  bj  the  owner.  In  deviatlDg  from 
it  the  servants  might  disregard  the  instruc- 
■tions  of  the  master,  but  they  were  none  the 
less  engaged  in  the  mai^ter's  business  of 
transporting  passengers  fio  n  Athens  to  Hud- 
son because  thej  did  not  follow  the  usual 
route,  or  pursued  another,  or  even  a  forbid- 
den, track.  They  were  still  doing  their  em- 
ployer's work,  though  in  a  manner  contrary 
to  his  instructions.  If  they  stopped  the  boat 
in  the  middle  of  the  river,  they  did  not  cease 
to  be  engaged  in  the  master's  business. 
Even  if  the  motive  was  some  purpose  of  their 
•own,  they  were  still  about  their  usual  em- 
ployment, although  pursuing  it  in  a  way 
4ind  manner  to  subserve  also  such  purpose. 
When  they  took  this  passenger  to  the  tow, 
and  in  so  doing  deviated  from  the  usual 
route,  and  stopped  the  boat  midriver  for  that 
reason,  they  were  still  engaged  in  the  mas- 
ter's business  of  transporting  freight  and 


passengera  across  the  river.  They  were  do- 
ing it  in  a  mode  and  manner  perhaps  nol 
authorized,  and  possibly  ia  some  sense  to 
effect  a  purpose  of  their  own,  but  none  the 
less  actine  within  the  scope  of  their  employ- 
ment, and  engaged  in  the  master's  business.  * 
Some  of  the  above  remarks  are  quite  appli- 
cable to  the  case  at  bar.  In  maaing  the  de* 
tour,  Blackwell  was  still  in  charge  of  his 
master's  team,  though  on  a  roundabout  way 
home,  carting  manure  to  his  master's  farm. 
That  was  his  main  purpose  and  object 
throughout  the  entire  transaction.  In  the 
language  of  the  case  last  cited,  even  if  the 
motive  was  some  purpose  of  his  own.  he  was 
still  about  his  usual  employment,  although 
pursuing  it  in  a  way  ana  manner  to  subserve 
such  purpose  also. 

Applying  these  principles  to  the  case  at 
bar,  the  question  for  the  court  below  waa 
whether  or  not  Blackwell,  for  the  time  be- 


•care  of  a  team  on  account  of  which  It  ran  away 
^saufiing  injur;.  Norris  v.  Kohler  (1800)  41  N.  Y. 
4SL 

The  owners  of  a  stage-coach  are  liable  for  in- 
juries caused  by  the  negligent  driving  of  their 
driver.  Johnson  v.  Small  (1844)  5  B.  Hon.  2");  Hart 
V.  New  Orleans  &  a  B.  Co.  asiD  1  Bob.  (La.)  178, 86 
AnLDec.080. 

The  master  Js  liable  for  the  reckless  driving  of  his 
aervant.    Metcalf  ▼.  Baker  (1871)  9  Jones  k  8.  la 

A  sewing-machine  company  is  liable  for  the  neg< 
4lgent  act  of  its  agent  engaged  in  traveling  about 
with  a  horse  abd  wagon  for  the  sale  of  machines  in 
driviogupon  and  Injuring  a  person  on  the  high- 
way. Singer  Mfg.  Ga  v.  Babn  (1888)  183  U.  a  618, 
A  L.  ed.  440,  afflrmlDg  Bahn  v.  Singer  Mfg.  Oo. 
(1885)  86  Fed.  Bep.  912. 

A  traveling  salesman  who  hires  a  hone  to  visit 
•customers  will  render  his  ei^^oyers  liable  for  his 
negligent  management  of  it,  although  at  the  time 
of  hiring  it  be  docs  not  disclose  the  fact  rhat  he  was 
merely  an  agent.  Pickens  v.  Diecker  (1871)  81  Ohio 
St.218,8Am.  Rep.  66. 

If  the  master  permits  his  servant  to  use  his  horse 
and  carriage  in  ooUectlDg  rents  for  the  master 
he  will  be  liable  for  his  negligent  use  of  it.  Lov- 
Ingston  V.  Bauchens  (1889)  34  III.  App.  644. 

In  Michael  v.  Alestree  (1677)  8  Lev.  178,  the  master 
was  held  liable  for  injuries  inflicted  by  the  servant 
In  taking  horses  into  a  much- used  place  to  break 
them,  on  the  ground  that  it  would  be  intended  that 
the  master  sent  the  servant  there  to  train  the 
horses. 

Where  defendant  and  his  groom  in  riding  along  a 
highway  on  horee-back,  passed  the  plaintiff  who 
was  on  foot  driving  a  three-horse  team,  and  at  the 
moment  of  passing  the  groom  touched  his  horse 
with  his  spur,  causing  it  to  kick  and  injure  plain- 
iitf,  the  master  was  held  liable.  North  y.  Bmil^ 
(1861)  IOC.  a  N.  8672, 4  L.  T.  N.  8.  407. 

If  the  servant  is  upon  his  master^  business  when 
he  injures  a  third  person  by  driving  against  him, 
the  master  is  liable  although  the  horses  belong  to 
the  servant  and  the  servant  is  at  the  same  time  at- 
tending to  business  of  his  own.  Patten  v.  Bea 
<1867)  8  a  B.  N.  8.  606,  86  L.  J.  a  B.  ^8^  40  Bng.  L. 
4k  Eq.  389, 8  Jur.  N.  6.  892, 

The  fact  that  defendant's  driver  is  at  the  time  of 
the  accident  demeaning  himself  improperly  is  not 
•ufflcient  to  defeat  the  action  if  the  injury  was 
caused  by  his  carelessness.  Barlow  v.  Emmert 
0872)  10  Kan.  368. 

If  the  servant  in  charge  of  the  team  commits  the 
reinstoanother  by  whose  careless  driving  the  in- 
Jury  is  done,  the  master  is  still  liable.  Booth  v. 
Mister  (1836)  7  Gar.  ft  P.  6d. 
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NtifiiQent  ejection  from  train. 

A  railroad  company  is  liable  for  the  act  of  tta 
brakeman  in  compelling  a  boy  to  Jump  from  a 
train  which  is  moving  at  a  dangerous  rate  of  speed. 
Kansas  aty.  Ft.  8.  ft  G.  R.  Oo.  v.  Kelly  (I687i  86 
Kan.  666, 69  Am.  Rep.  601. 

A  railroad  company  is  liable  for  Injuries  result- 
ing from  the  reckless  manner  in  which  servants  r^ 
move  a  trespasser  from  a  moving  engine.  Garter 
V.  Louisville,  N.  A.  ft  a  B.  Oo.  (1881)  98  Ind.  668, 49 
Am.  Rep.  780l 

A  railroad  oonipany  is  liable  for  injarlea  result- 
ing from  its  opnductor  compelling  a  boy  to  get  off 
from  a  moving  train.  Benton  v.  Chicago,  B.  L  ft 
P.  B.CO.  (1881)66  Iowa,  486. 

A  railroad  company  Is  liable  for  the  act  of  Its 
oonductor  in  pushing  a  drunken  man  off  from  a 
platform  of  a  moving  car.  Louisville,  N.  A.  ft  GL 
B.  Go.  V.  Dunkin  (1888;  98  Ind.  SOL 

A  railroad  company  is  liable  for  the  aetof  its 
engineer  in  compelling  a  boy  to  get  off  from  the 
engine  while  it  to  in  motion  although  the  boy  was 
on  the  engine  at  bis  invitation  which  was  without 
the  scope  of  his  authority  to  give.  Ghlcago,  BL  ft 
8t,  P.  R.  Go.  V.  West  a888)  185  111.  810,  Affgr-  84  ill. 
App.  44. 

A  railroad  company  is  liable  for  the  negligent 
act  of  its  watchman  in  removing  a  boy  from  a 
moving  train.    Brill  v.  Bddy  (1888)  115  Mo.  606. 

A  trespasser  cannot  be  ejected  from  a  tzaln  with- 
out a  reasonable  regard  for  his  safe^.  Arnold  v. 
Pennsylvania  R.  (>>.  (Pa.)  Feb.  7, 1887. 

A  railroad  company  to  liable  for  the  act  of  its 
driver  in  pushing  a  trespassing  boy  off  from  the 
car  under  the  wheel  of  a  passing  truck,  thereby  in- 
juring him.  Amato  v.  81xth  Ave.  R.  Go.  (1894)  89 
N.Y.&B.074. 

A  street-car  company  to  liable  for  tbe  aot  of  its 
driver  in  compelling  a  boy  whom  he  has  allowed  to 
ride  on  the  platform  a  short  dtotance,  to  leave  tbe 
car  when  it  to  going  at  a  rate  making  tt  dangerous 
for  him  to  do  so.  Lovett  v.  Salem  ft  Si.  D.  B.  Co- 
a866)  9  Allen,  567. 

A  railroad  company  to  liable  for  the  negligence 
of  its  oonductor  in  puttiiur  a  person  off  from  the 
cars.    Meyer  v.  Pacific  Railroad  (1867)  40  Mo.  156u 

The  disposition  to  shield  the  master  and  to  hold 
him  responsible  only  for  acts  properly  done  by  the 
servant  to  very  prominent  in  a  New  York  decision 
in  which  it  was  held  that  a  brakeman  with  author^ 
ity  to  remove  trespassers  from  a  train  to  not  acting 
within  the  scope  of  hto  authority,  so,  as  to  render 
the  master  liable  in  compelling  a  boy  to  leave  the 
train  while  it  to  in  motion  so  that  the  proceeding 
to  dangerous.  Hughes  v.  New  York  ft  N.  H.  B.  Oqw 
a878)  4  Jones  ft  8. 888. 
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ing,  totally  departed,  from  the  master *b  buai- 
jiefls,  and  set  out  upon  a  separate  journey 
-Mid  business  of  his  own.  If  the  rule  of  law 
were  that  any  deviation  by  the  servant  **  to 
-carry  some  business  of  his  own  into  effect" 
was  of  itself  such  a  departure,  the  above 
question  would  be  one  of  law.  But  this,  as 
we  have  seen,  is  not  the  rule. of  law.  To 
decide  the  question  in  a  case  like  the  present, 
the  trier  must  talce  into  account,  not  only 
the  mere  fact  of  deviation,  but  its  extent  and 
nature  relativelv  to  time  and  place  and  cir- 
cumstances, and  all  the  other  detailed  facts 
which  form  a  part  of  and  truly  characterize 
the  deviation,  including  often  the  real  in- 
tent and  purpose  of  the  servant  in  making 
it.  Without  spendine  more  time  upon  this 
point,  we  think  the  above  question  is  one  of 
fact  in  the  ordinary  sense,  and  that  the  case 
jit  bar  clearly  falls  within  the  class  of  cases 
where  such  question  is  strictly  one  of  fact  to 


be  decided  by  the  trier.  As  such,  we  think 
the  court  below  decided  it.  It  is  true  that 
upon  our  interpretation  of  the  finding  the 
court  below  has  not  found  formally  and  in 
terms  that  Blackwell,  during  the  time  of  the 
detour,  was  in  the  execution  of  his  master's 
business,  and  perhaps  such  interpretation 
does  that  court  an  injustice;  but,  however 
this  may  be,  the  court,  in  deciding  as  it  did. 
necessarily  found  that  Blackwell  continued 
in  the  execution  of  the  master*s  business  all 
the  time,  and  this  is  enough  without  so  find- 
ing in  terms.  This  court  will  not  review 
such  a  finding  upon  the  errors  assigned.  If, 
however,  we  should  hold  the  question  raised 
upon  this  point  to  be  one  of  law,  we  have 
no  hesitation  in  saying  that  the  court  below 
reached  the  correct  conclusion  on  the  facts 
found.  In  either  point  of  view,  then,  there 
is  no  error. 
The  remaining  question  relates  to  the  al- 


Peirmittino  ehUdren  to  he  in  danger, 

Wliere  a  chfid  went  into  a  shed  where  maohinery 
WM  operated  by  hone  power  and  sat  upon  the  seat 
to  drive  the  hone,  and  the  servant  whose  duty  it 
was  to  start  the  maohinery  knowlnir  that  he  was 
there  started  the  machinery  and  then  left  after 
which  the  child  In  attemptinir  to  get  down  was 
•oaught  io  the  machinery  and  Injured,  the  court 
held  the  master  liable,  saying:  ^*  We  need  not  con- 
sider whether  the  act  of  the  agent  In  granting  per- 
>mlulon  to  the  deceased  to  ride  on  the  horse-power 
was  in  the  course  of  his  employment  or  not;  for 
whether  the  deceased  was  within  the  building  and 
upon  the  machinery  with  or  without  the  express  or 
implied  consent  of  defendants,  Its  agent  then 
fneaent  and  engaged  In  and  about  Its  business, 
kDew  the  situation  of  the  deceased-  lad;  and  his 
aesUgent  act  in  startiug  the  hone  and  leaving  the 
lK>y  in  a  perilous  position  was  In  the  course  of  his 
-amployment  and  is  clearly  Imputable  to  the  d^ 
Cendant.  Gunderaon  v.  Northwestern  Elev.  B.  Go. 
47Minn.lfiL 

The  master  is  responsible  for  the  act  of  his  ser- 
vant In  charge  of  a  pump-house  containing  ex- 
posed machinery  in  negligently  permitting  a  youth 
of  Immature  judgment  and  discretion  to  be  in  the 
tK>a8e  about  the  maohinery  In  consequence  of 
which  he  Is  Injured.  White  v.  San  Antonio  Water 
Works  00.  iTex.)  Jan.  10, 18Kw 

A  steamboat  company  Is  liable  for  the  act  of 
-those  In  chaise  of  a  boat  In  Inviting  a  child  on 
teard  where  it  is  likely  to  be  Injured  by  dangerous 
fliaohlnery  or  places,  If  it  Is  in  fact  so  injured. 
Cook  V.  Houston  Direct  Nav.  Ga  (1800)  78  Tex.  868. 

A  street-car  company  is  liable  for  the  negligence 
'Of  Its  driver  Id  permitting  little  children  to  ride  on 
4JbB  platform  of  a  moving  oar.  Pittsburg,  A.  9t  M. 
Pass.  R.  Oo.  V.  GaldweU  (1878)  74  Pa.  4XL 

A  street  railroad  company  is  liable  for  the  negll- 
^lenoe  of  Its  driver  In  permitting  a  child  to  ride  on 
-the  front  platform  of  a  car  by  reason  of  which  it 
-fell  off  and  was  injured  although  It  was  riding  free 
tff  permission  of  the  driver.  Brennan  v.fffairfaaven 
^  W.  B.  Go.  0877)  45  Gonn.  884, »  Am.  Bep.  870. 

Bot  In  other  cases  it  has  been  held  that— 

To  charge  a  railroad  company  with  a  duty  to- 
-wards  a  child  who  has  been  invited  into  a  place  of 
-danger  by  one  of  its  servants,  it  must  be  shown 
-tbat  the  servant  had  the  authority  to  give  the  invi- 
4atloo,  so  as  to  krind  the  company.  Mexican  Nat. 
B.  Oo.  V.  Crum  (1804)  8  Tex.  Glv.  App.  70K. 

It  is  not  within  the  scope  of  the  authority  of  the 
•eogioeer  of  a  freiirht  train  to  permit  boys  to  ride 
the  train  so  as  to  make  the  company  liable  in 
there  was  injury  thereby.  OhUsago,  B.  ft  Q. 
B.  OOb  V.  Oasey  (1881)  8  IlL  App.  888. 

«  UR  A. 


A  railroad  company  Is  not  liable  for  the  negli- 
gence of  its  servants  engaged  in  moving  cars,  in 
inviting  children  to  get  upon  them  for  the  purpose 
of  having  a  free  ride.  Snyder  v.  Hannibal  k  St.  J. 
B.  Go.  (1875)  00  Mo.  418. 

The  company  is  not  liable  for  the  negligent  act 
of  its  conductor  in  letting  a  boy  come  on  board  a 
train  for  the  purpose  of  selling  papers.  Ihifl  v. 
Allegheny  VaUey  B.  Oo.  (1870)  01  Pa.  486.  88  Am. 
Bep.  675. 

Permitttng  done  to  escape. 

The  owner  of  a  stage-coach  Is  liable  for  the  neg- 
ligence of  ItB  agent  in  permitting  a  slave  to  be 
taken  away  on  the  ooaoh.  Lowe  v.  Stockton  (1836) 
4  Grancb,  a  G.  687. 

The  owner  of  a  stage-coach  Is  liable  for  the  neg- 
ligent act  of  his  servant  in  permitting  a  slave  to 
ride  on  the  coach,  whereby  the  slave  is  lost  to  its 
ownw.    Harriss  V.  Mabry  (1840)  £8  N.  a  840. 

Tha  owner  of  a  steamboat  Is  liable  fOr  the  act  of 
the  captain  in  neglecting  to  make  search  for  a 
slave  which  he  is  informed  is  on  board,  so  as  to 
prevent  its  escape  from  Its  master.  Pennsylvania, 
D.  8r  K.  Steam  Nav.  Go.  v.  Hungerford  0884)  6  Gill 
ftJ.8DL 

If  the  captain  of  a  vessel  negligently  permits 
slaves  to  be  transported  out  of  the  state  In  it,  the 
owner  will  be  liable,  but  if  he  willfully  and  know- 
ingly permits  them  to  go  out  on  his  boat,  the  owner 
will  not  be  liable.  Price  v.  Thornton  (1846)  10  Mo. 
186. 

JVe0l  'ct  to  vtirform  a  dtity  rtatAing  on  the  matter,  ' 

The  master  is  not  discharged  from  debts,  which 
he  gives  bis  servant  money  to  pay,  if  the  servant 
keeps  the  money.    Wayland*s  (iue,  8  Salk.  284. 

The  master  cannot  escape  liability  for  the  negU> 
gence  of  his  servant  whom  he  has  employed  to 
remedv  a  defective  vault,  which  results  in  the 
work  being  Improperly  done.  Martin  v.  Bichards 
(1800)  165  Mass.  88L 

In  a  case  where  defendant's  servants  had  con- 
trary to  his  order  left  some  timber,  which  he  bad 
directed  them  to  move.  In  the  street  in  front  of  his 
premises,  so  that  it  caused  injury  for  which  suit 
was  brought,  the  court  said:  ^*Tbe  present  case  does 
not  seem  to  call  for  the  application  of  the  rule 
under  which  a  master  Is  held  responsible  for  the 
tortious  acts  of  ills  servant  done  in  violation  of 
orden  but  rather  for  the  consideration  of  the  ques- 
tion whether  or  not  a  person  who  has  ordered  a 
certain  thing  to  be  done,  the  doing  of  which  im- 
poses on  him  the  duty  of  seeing  that  something 
further  is  done,  can  escape  responsibility  for  the 
non-performance  of  that  duty  by  show  log  that  he 
ordered  his  servant  to  nerf  orm  it  and  his  servant 
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lowance  of  the  amendment.  The  complaint 
alleged  tliat  the  damage  was  done  by  the  de- 
fendant, while  the  proof  was  that  it  was  done 
by  his  servant.  After  the  plaintifiF  rested, 
the  defendant  moved  for  a  nonsuit  on  the 
ground  of  this  variance,  and  the  court  per- 
mitted the  plaintifiF  to  amend  his  complaint 
In  this  respect.  According  to  the  record, 
the  only  objection  made  by  the  defendant 
was  a  general  one  to  the  allowance  of  the 
amendment,  and  the  error  assigned  upon  this 
point  seems  to  relate  wholly  to  the  allow- 
ance of  the  amendment.  Under  the  statute 
(sec.  1028)  the  court  clearly  had  the  discre- 
tionary power  to  allow  the  amendment,  and 
the  power,  for  aught  that  we  can  see,  was 
very  properly  exercised.    Santo  v.  Maynard, 


57  Conn.  157.  The  real  grievance  of  the  de^ 
fendant,  however,  upon  this  part  of  the  case, 
as  stated  upon  his  brief,  seems  to  be  that 
he  was  not  allowed  time  to  demur  to  the 
amended  complaint.  Now,  if  we  admit  for 
argument's  sake  that  the  amended  complaint 
was  demurrable,  there  are  two  sufficient  an- 
swers to  this  claim  of  the  defendant.  The 
first  is  that  it  is  not  fairly  included  in  the 
assignments  of  error,  and  the  second  is  that 
it  nowhere  appears  that  the  defendant  asked 
or  offered  to  demur,  or  that  his  right  to  do 
so  was  questioned  or  denied  by  the  court 
below. 

77iere  is  no  error  in  the  judgment  appealsd 
from. 

The  other  Judges  concur. 


oei^lected  to  do  so.  The  removal  of  the  timber 
from  the  street  was  a  duty  reeting  upon  defendant 
personaUy  which  was  negligently  performed.  The 
case  comes  within  the  familiar  rule,  that  if  one 
does  or  authorizes  the  doiog  of  an  act  which  causes 
a  public  nuisance,  he  becomes  answerable  In  dam- 
ages to  those  who  suffer  special  injuries  thereby." 
Driscoll  v.  Carlin  (1887j  60  N.  J.  L.  28. 

c  lAdbUUy  for  fraudulent  and  tortious  acts. 

The  master  is  liable  for  the  torts  of  the  servant 
committed  in  the  course  of  serv^ioe.  Denver  South 
Park  &  P.  B.  Go.  V.  Conway  (188i)  8  Ck>lo.  1, 64  Am. 
Rep.  687. 

A  railroad  company  is  liable  for  the  wrongful 
act  of  its  agent  who  through  bribery  or  from 
motives  of  partiality  or  oppression  gives  unlawful 
preference  to  one  shipper  over  another  to  the  in- 
Jury  of  the  latter.  Galena  &  0.  U.  B.  Oo.  v.  Rae 
a867)  18  UL  488, 68  Am.  Dec  OT4. 

A  principal  who  Is  agent  of  forwarding  mer- 
chants and  entrusts  his  agent  with  the  management 
of  the  business  is  responsible  if  his  agent  falsely 
represents  to  the  merchants  that  certain  advances 
have  been  made  on  shipments  and  draws  to  cover 
the  amount  and  after  the  draft  is  honored  misap- 
propriates the  proceeds.  Swire  v.  Francis  (1877)  L. 
B.  8  App.  Gas.  106,  47  L.  J.  P.  a  18. 

A  railroad  company  may  be  liable  for  the  act  of 
its  watchman  at  a  foot-bridge  over  its  track  who 
by  frightening  boys  away  from  the  bridge  with  a 
stick  causes  one  of  the  boys  to  attempt  to  cross  the 
tracks  on  a  level,  by  reason  of  which  he  is  injured. 
Clarke  v.  Midland  R.  Co.  (1880)  43  L.  T.  N.  8. 88L 

If  a  master  sends  bis  servant  to  draw  his  lumber 
from  a  saw  mill  with  directions  to  take  the  advice 
.  of  the  sawer  as  to  its  identity,  he  is  liable  to  a  third 
person  in  trespass  if  the  servant  either  by  mistake 
or  misdirection  of  the  sawer  takes  away  lumber  of 
such  third  person.    May  v.  BUSS  (1860)  22  Vt.  477. 

Where  the  agent  of  an  attorney,  not  knowing 
that  the  debt  had  been  paid,  entered  up  Judgment 
and  levied  an  execution  to  collect  the  debt,  the 
court  held  that  the  creditor  who  had  employed  the 
attorney  to  collect  the  debt,  and  the  attorney  who 
had  set  his  agent  in  motion,  were  liable  for  the 
trespass.  Bates  v.  Pilling  (1886)  6  Bam.  &  C.  88, 9 
Dowl.  &  R.  44. 

A  railroad  company  Is  liable  for  the  wrongful  act 
of  its  baggageman  in  refusing  to  return  trunks 
which  he  refused  to  check  without  the  pajrment  of 
extra  fare  and  which  the  owner  has  decided  not  to 
send  under  those  conditions,  although  he  has  sent 
them  on  board  the  train,  and  delay  will  ensue  if  be 
attempts  to  recall  them.  McCormiok  v.  Pennsyl- 
vania Cent.  B.  Co.  a872)  40  N.  F.  808. 

The  owner  of  a  boat  which  is  accustomed  to  ply 
for  hire,  who  emplojrs  a  boatman  to  have  charge 
of  it  is  liable  for  the  act  of  the  latter  in  carrying  a 
passenger  over  a  course  which  conflicts  with  the 

27L.R.A. 


ferry  route  of  a  third  person  if  the  fare  is  turned 
over  to  him  although  he  did  not  authorize  or  know 
of  the  Intention  of  the  servant  to  carry  the  pas- 
senger. Huzzey  v.  Field  (1886)  2  Cromp.  M.  &  B» 
43S,  1  Gale.  166, 6  Tyrw.  856. 

J!\x/se  btUs  of  lading. 

In  accordance  with  the  early  doctrine  that  the 
master^s  liability  must  be  limited  as  far  as  possible 
it  was  held  that— 

A  master  of  a  vessel  signing  a  bill  of  lading  for 
goods  that  bad  never  been  shipped  Is  not  to  be  con- 
sidered as  the  agent  of  the  owner  in  that  behalf, 
so  as  to  make  the  latter  responsible  to  onewha 
makes  advances  upon  the  faith  of  the  bill.  Grant 
V.  Norway  (1861)  10  C.  B.  666,  90  I*.  J.  a  P.  S3, 1& 
Jur.  296. 

The  master  of  a  vessel  cannot  charge  the  owners 
by  signing  bills  of  lading  for  greater  amounts  of 
goods  than  is  put  on  board.  Hubbeisty  v.  Warcl 
(1853)  8  Exch,  330,  22  L.  J.  Ezch.  118. 

The  owner  of  a  vessel  is  not  liable  for  a  greater 
amount  than  is  actually  received  on  board.   Mo- 
Lean  V.  Fleming  (1871)  L.R.2H.L.Scl28,26L.T.    % 
N.  a  817. 

The  owner  of  a  vessel  is  not  liable  upon  a  bill  of 
lading  signed  by  the  ship*s  agent  for  a  larger 
amount  of  goods  than  was  shipped.  Jessel  v.  Batb 
(1867)  L.  R.  2  Bxch.  267,  86  L.  J.  Exch.  148, 16  Week. 
Rep.  104L 

Bills  of  lading  are  not  conclusive  upon  the  ship 
owner.    Berkley  v.  Watling  (1837)  7  Ad.  &  El.  38. 

It  is  not  .within  the  scope  of  the  authority  of 
the  master  to  sign  a  bill  of  lading  for  goods  not 
received.  Sears  v.  Wlngate  (1861)  8  Allen,  106: 
Ryder  v.  HaU  (1863)  7  Allen,  466. 

The  owner  is  not  liable  on  a  fraudulent  bill  of 
lading.  Louisiana  National  Bank  v.  Lavielle  rl873> 
62  Mo.  880. 

The  master*B  bill  of  lading  is  not  binding  on  the 
owner.  Brown  v.  Powell  DuflTryn  Steam  Coal  Co.. 
(1875)  L.R.  IOC.  P.  662. 

In  The  Freeman  v.  Buckingham  (1866)  60  IT.  8.  IS 
How.  182, 16  L.  ed.  841,  the  court  held  that  the  vea- 
sel  being  under  the  control  of  a  special  owner,  the 
master  was  not  the  agent  of  the  general  owner  so 
as  to  bind  him  by  fraudulent  bills  of  lading. 
But  that  case  recognizes  the  doctrine  of  the  Eng- 
lish oases  that  he  would  not  be  bound  by  the 
fraud  of  the  master  in  case  be  was  not  in  fact  his 
agent.  The  point  decided  In  the  Freeman  Case 
was  also  decided  in  The  Loon  (1870)  7  Blatchf.  244» 
and  in  the  subsequent  case  of  Pollard  v.  Vintoi^ 
(1881)  106  U.  8.  7,  26  L.  ed.  008,  the  question  was  dis- 
tinctly raised  and  the  authority  of  English  cases 
recognlzod  and  followed. 

And  the  effect  of  those  decisions  has  been  felt  in 
the  decisions  upon  the  question  of  liability  upon 
modem  bills  of  lading. 

Of  course  as  between  the  original  parties  the 
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The  aeope  of  employment  of  »  servant 
leading  »  oolt  from  a  water  tub  to  a  yard 
near  by  does  not  extend  to  an  Invitation  to  ride, 
8:lven  by  him  to  a  boy  who  is  injured  in  attempt- 
ins  to  accept  it. 

(October  24,1801.) 

EXCEPTIONS  by  defendants  to  rulings  of 
the  Superior  Court  for  Hampden  County, 


made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  resulted  from  negligence  of 
defendants*  servant,  for  which  they  were  re- 
sponsible.   Suitained, 

The  evidence  of  the  plaintiff  tended  to 
show  that  defendants  owned  a  barn  in  which 
numerous  horses  were  kept.  That  plaintiff, 
a  lad  near  six  years  of  age,  went  to  the  barn 
with  one  of  the  defendant's  sons ;  that  another 
son,  Frank  by  name,  started  to  lead  a  colt 
from  the  bam  to  the  yard  in  which  defend- 
ants' house  stands,  and  that  about  that  time 
the  plaintiff  started  to  return  to  his  home, 


bill  of  lading  is  merely  a  receipt  which  may  be  ex- 
plained by  parol.  The  Lady  Franklin  a809)  76  IT.  S. 
8  Wall.  385, 19  L.  ed.  456. 

So  there  is  no  estoppel  as  between  the  parties. 
Dean  v.  King  aSTl)  22  Ohio  St  118;  Kirkman  v. 
Bowman  (1844)  8  Rob.  (La.}  246;  Feam  v.  RiohardsoD 
<18S7)  12  La.  Ann.  T&S;  Eeliows  v.  The  R.  W.  PoweU 
(18ia)  16  La.  Ann.  S16,  79  Am.  Dec.  681. 

And  it  has  been  held  that  a  railroad  comjtany  is 
not  liable  for  tbe  act  of  its  station  agent  in  losuinff 
MUaof  ladinir  for  ffoods  which  have  not  been  re- 
aeiysd  although  advances  have  been  made  on  the 
fMtt  of  it.  Baltimore  &  O.  B.  Co.  v.  Wilkens  (1876) 
44  Ud.  11, 22  Am.  Rep.  S6.  In  that  case  the  one  issu- 
tBflr  the  bill  was  also  the  consignor. 

A  station  agent  of  a  railroad  company  does  not 
act  within  his  authority  io  issuing  fraudulent  bills 
of  lading,  so  as  to  charge  his  principal  with  the 
loss  to  a  third  person  caused  by  advancing  money 
on  such  bills.  Brb  v.  Great  Western  R.  Co.  (1877) 
tt  U.  0.  Q.  B.  80;  Oliver  v.  Great  Western  B.  Co. 

a8n)28n.c.c.  P.143. 

And  the  Erb  Case  was  alOrmed  in  5  Can.  Sup.  Ct. 
179.  But  in  that  case  it  appeared  that  the  agent 
who  Issued  the  biil  of  lading  was  also  interested  as 
consignor. 

And  there  had  been  a  decision  bearing  some- 
what in  the  opposite  direction,  in  McLean  v.  Buf- 
falo ft  L.  H.  B.  Co.  28  U.  C.  Q.  B.  448, 24  IT.  C.  Q.  a 
87L 

A  wharfinger  is  not  liable  for  the  act  of  his  serv- 
ant in  giving  a  receipt  for  grain  which  has  never 
been  delivered  at  the  wharf  upon  the  faith  of 
which  the  consignee  advances  money  to  the  holder 
of  tbe  receipt  Coleman  v.  Riches  (1856)  16  C.  B. 
llM,8aL.  Rep.  796,  24  L^  J.  a  P.125,1  Jur.  N.  8. 
806. 

But  those  decisions  have  not  proved  entirely  sat- 
isfactory and  one  court  at  least  has  seen  fit  to  re- 
vise the  reasoning  by  wliich  it  holds  the  biU  of 
lading  inconclusive. 

The  consignee  cannot  verify  the  signature  of 
the  carrier*8  agent  but  he  is  legally  bound  to  know 
the  signature  of  his  regular  correspondent  and 
when  he  receives  a  bill  of  lading  he  honors  the  biil 
of  exchange  drawn  against  the  shipment  or 
makes  the  required  advance  not  on  any  proof 
which  Ihe  bill  of  lading  afTords  him  of  its  genuine- 
ness or  of  the  authori^  of  the  person  by  whom  it 
purports  to  have  been  signed,  but  upon  the  confi- 
dence which  he  reposed  In  the  good  faith  of  his 
correspondent,  who  must  have  perfect  information 
as  to  its  genuineness  and  the  authority  of  the  per- 
son by  whom  it  is  signed.  Hunt  v.  Mississippi 
Cent  R.  Co.  (1877)  29  La.  Ann.  446. 

There  may  be  enough  elements  in  the  case  so 
that  it  is  not  really  a  question  of  master  and  serv- 
ant    However,  it  has  been  decided  that— 
A  railroad  company  cannot  contradict  a  bill  of 
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lading  furnished  by  its  agent  after  a  third  person 
has  advanced  money  on  the  faith  of  it  although 
tbe  property  represented  by  it  has  not  been  re- 
ceived. Wichita  Sav.  Bank  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (1878)  20  Kan.  619. 

A  railroad  company  whose  agent  issues  bills  of 
lading  for  property  which  has  not  been  received 
will  not  be  permitted  to  set  up  that  fact  against 
one  who  has  made  advances  on  the  faith  of  them. 
Armour  v.  Michigan  Cent  R.  Co.  a876)  65  N.  Y. 
Dt  28  Am.  Rep.  603. 

A  railroad  company  cannot  deny  tbe  vaUdity  of 
a  receipt  for  goods  given  by  its  shipping  clerk 
after  a  third  person  had  advanced  money  on  it  al- 
though the  goods  had  never  been  received  for 
shipment  Brooke  v.  New  York,  L.  B.  &  W.  R. 
Co.  a886)  108  Pa.  629,  66  Am.  Rep.  235. 

A  railroad  company  whose  agent  has  negligently 
executed  two  delivery  orders  for  the  same  prop- 
erty wiU  not  be  permitted  to  dispute  the  fact  that 
there  were  two  lots  as  against  one  who  has  made 
advances  upon  both.  Coventry  v.  Great  Bast- 
em  R.  Co.  (1888)  L.  R.  U  Q.  B.  Div.  HS,  52  L.  J.  Q. 

B.  no4. 

A  railroad  company  is  bound  by  a  fraudulent  bill 
of  lading  on  which  advances  have  been  made. 
Sioux  City  ft  P.  R.  (To.  v.  First  Mat  Rank  of  Fre- 
mont aH80)  10  Neb.  666,  86  Am.  Rep.  488. 

A  railroad  company  is  estopped  to  deny  the  as* 
Sertion  contained  in  tbe  bill  of  lading.  Brooke  v. 
New  York,  L.  B.  ft  W.  R.  Co.  a88&)  108  Pa.  629, 66 
Am.  Rep.  286. 

In  Stone  v.  Wabash,  St  L.  ft  P.  R.  Ck>.  a881)  9  BL 
App.  48,  where  a  bill  of  lading  was  issued  to  a  per- 
son who  did  not  own  the  property  before  it  was 
received  for  shipment  and  a  third  person  ad- 
vanced money  on  the  faith  of  it  after  which 
the  true  owner  delivered  the  property  for  ship- 
ment and  l)efore  it  had  reached  the  consignee 
brought  replevin  to  recover  possession  of  it  the 
court  said  the  proceeds  of  the  property  can  be  ap- 
plied to  the  payment  of  the  dnift  and  in  this  man- 
ner the  wrong  done  to  the  one  who  cashed  it  can 
be  repaired  while  the  loss  can  properly  be  made 
to  fall  upon  the  railroad  company  whose  agent 
seems  to  have  been  the  only  party  through 
whose  fault  the  fraud  was  permitted  to  be  perpe- 
trated. 

In  Dickson  v.  Seelye  (1861)  12  Barb.  102.  the  mas- 
ter who  signed  the  bill  was  himself  the  owner  of 
the  vessel. 

The  owner  of  a  vessel  who  is  in  charge  himself 
or  by  a  super-cargo  is  not  bound  upon  contracts 
clandestinely  made  with  the  master.  Walter  v. 
Brewer  (1814)  11  Mass.  99. 

JDistraint  for  renU 

A  landlord  who  authorizes  a  broker  to  distrain 
for  rent  due  is  liable  for  the  act  of  the  broker  in 
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when  Frank  called  out  to  him  aaking  if  he 
would  nke  a  ride  on  the  oolt,  and  upon  his 
replying  in  the  afflrmatiye,  Frank  said, 
"Come  along  and  I  will  live  you  a  ride," 
and  that  he  ran  towards  the  oolt  and  upon 
reaching  it  the  colt  kicked,  striking  him  and 
indicting  the  injuries  complained  of. 

Further  facts  appear  in  the  opinion. 

JfessrB.  T«  B.  O*l>onnell  and  Georip*  D. 
Robinson*  for  defendants : 

If  plaintiff  went  into  the  defendants'  yard 
without  any  proper  person  looking  out  for 
him  and  while  following  the  colt  he  was 
hurt,  there  was  contributory  negligence  as 
to  him  sufficient  to  defeat  in  law  his  action. 

The  custodian  of  the  plaintiff  for  the  time 
being  either  let  him  go  into  danger,  or  vol- 
untarily exposed  him,  or  left  him  without 
any  care  at  all. 

Wnght  Y.  Atalden  A  M.  R  Co,  4  Allen,  288 ; 
Callafuin  ▼.  Bean,  9  Allen,  401 ;  Lovett  y. 
8aUm  A  8.  D.  R.  Co,  9  Allen,  557 ;  Mulligan 
T.  CuriU,  100  Mass.  512 ;  Lynch  ▼.  amiih,  104 


Mass.  52;    Qibb(m$  t.    WOUami,   186 
888;  O'Connor  ▼.  Boston  d  L.  B.  Carp.  ISS' 
Mass.   852 ;  Menenger  t.  Dennie,  187  Mass. 
197,  50  Am.  Rep.  295 ;  Orani  ▼.   Fitchburg, 
160  Mass.  16 ;  MeOearv  ▼.  Eastern  R.  Co.  135 
Mass.  868 ;  CoUins  t.  South  Boston  R.  Co.  143* 
Mass.  801,  56  Am.   Rep.  675 ;   Mardand  ▼. 
Murray,  148  Mass.  91 ;  Slaitery  t.  O'ConnsU, 
10  L.  R.  A.  658,  158  Mass.   94;  Brown  ▼. 
Shsrer,  155  Mass.  83 ;  Gresd  t.  KendaU,  1» 
Mass.  291. 

The  question  arises  wholly  under  the  law 
of  master  and  servant. 

7ate9  y.  dguirei,  19  Iowa,  26,  87  Am.  Dec 
418. 

The  court  erred  in  instructing  the  Jury  that 
it  was  competent  for  the  jury  to  find  the  ac- 
tion of  said  Frank  to  be  negligent,  and  sucli 
negligence  to  be  within  the  scope  of  his  em- 
ployment. 

Howe  v.  Newmareh,  12  Allen,  49;  Heenrieh 
v.  Pullman  Palace  Car  Co.  20  Fed.  Rep.  100. 

The  mere  fact  that  a  tortious  act  is  com- 


maklnflr  ao  exceaeive  or  unlawful  levy.  Oauntlett 
V.  KiDR  (18^  aa  &  N.  8. 60. 

A  lEDdlord  Is  liable  for  Irregularities  of  a  broker 
tn  proceedings  to  sell  ffoods  which  he  has  rightly 
distrained  on  the  leased  property.  Haseler  v.  I^- 
moyne  (1858)  28  L.  J.  a  P.  iOB. 

But  a  landlord  is  not  liable  for  the  acts  of  hafl- 
iffs  in  distraining  goods  for  rent  upon  property  of 
a  person  other  than  the  tenant  unless  he  expressly 
authorizes  it  or  adopts  the  benefit.  LpwIbv.  Bead 
(1845)  UMees.  *  W.8M,  U  L.  J.  Bxob.a«. 

d.  lAmilaMon  of  seope  of  emjilovmenL 

There  was  a  strong  tendency  among  the  early 
cases  to  limit  the  liability  of  the  master  to  oases  in 
which  the  act  was  expressly  commanded  by  him. 
This  was  accomplished  by  holding  that  in  the  lon- 
guage  of  the  Delaware  court:  *'A  master  is  liable 
only  for  such  acts  of  his  servant  as  are  done 
within  the  scope  of  his  authority.**  Higgins  v. 
Chesapeake  A  D.  Oanal  Go.  (18tf)  8  Harr.  (Del.) 
411. 

And  then  to  oonHne'the  scope  of  authority 
within  the  narrowest  limits.  In  the  language  of 
one  of  the  earliest  cases:  **lf  I  command  my  serv- 
ant to  do  what  Is  lawful  and  he  misbehaves  him- 
self, or  do  more,  I  shall  not  ansv^er  for  my  servant 
but  my  servant  for  himself,  for  that  it  was  his  own 
act,  otherwise  it  were  in  the  power  of  every 
servant  to  subject  his  master  to  what  action  or 
penalties  be  pleased."  Kingston,  v.  Booth  (1686; 
8kin.2S& 

That  reasoning  reoelves  little  recognition  at  the 
present  day.  The  master  Is  and  should  be  re- 
garded as  the  responsible  person  when  he  is  seek- 
ing to  avoid  the  necessity  of  doing  a  particular 
thing  himself,  by  taking  advantage  of  another*s 
services.  It  Is  entirely  for  the  master*s  benefit  that 
the  servant  Is  employed  and  third  persons  have  the 
right  to  hold  him  responsible.  Of  course,  he  Is 
not  liable  for  acts  d-ne  outside  of  the  particular 
Service  for  which  h(  |ibstituted  the  agent  In  bis 
place. 

And  if  the  consequence  of  misconduct  win  be 
serious  the  master  has  the  alternative  of  doing  the 
work  himself  or  of  employing  a  responsible  serv- 
ant who  can  answer  over  to  him  for  his  miscon- 
duct. Most  of  the  cases  arise  out  of  the  employ- 
ment of  persons  wholly  unfit  for  the  duties  that  are 
placed  upon  them. 

In  Iflddleton  v.  Fowler  (1600)  1  Balk.  S82.  in  which 
the  owner  of  a  stage-coach  was  held  not  liable  for 
the  loss  of  a  trunk  by  the  carelessness  of  the  serv- 
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ant  because  the  master  did  not  undertake  to 
trunks,  X>onl  Holt  said,  no  master  is  charireable 
with  the  acts  of  his  servant,  but  when  be  acta  tn 
execution  of  authority  giwn  by  his  master,  and 
then  the  aot  of  the  servant  Is  the  act  of  the  mas- 
ter. 

As  shown  In  the  authorities  cited  supra,  this  dcM>- 
trine  was  short  lived,  but  It  had  its  effect  in  gfvliis 
a  bent  to  a  line  of  decisions  upon  the  subject, wbioh 
It  has  been  difficult  to  overcome,  and  the  long  Hoe 
of  cases  has  t>een  the  fruitful  source  of  an  uosef  • 
tied  discussion  as  to  what  Is  within  the  scope  of 
authority  rather  than  what  was  the  master's  duty 
to  society  in  view  of  the  character  of  tbe  work 
which  he  wished  to  do  by  a  servant. 

Oeneralaaents^ 

Proprietors  of  gas  works  are  liable  for  tbe  acta 
of  their  superintendent  in  casting  refuse  Into  a 
river  in  such  a  way  as  to  consititute  a  nuisance^ 
although  they  do  not  know  that  he  is  doing  ao  and 
tbe  plan  pursued  by  him  is  a  departure  from  the 
original  plan  adopted  by  them.  Bex  v.  Madl^jr 
a834)dCar.*P.202. 

Where  under  the  advice  of  tbe  manager  of  ai 
bank,  money  was  >hiced  in  his  hands  for  invert 
ment  as  the  representative  of  the  bank,  and  be  ab> 
soonded  with  it,  the  court  held  the  bank  liable  od 
the  ground  tbat  the  manager  of  the  bank  is  a  per- 
son appointed  to  conduct  the  entire  busineea.  and 
if  business  is  transacted  with  him  as  the  represen- 
tative of  the  bank,  the  bank  is  held  liable.  Thomp- 
son v.  Bell  (18M)  10  Bxch.  10, 2  a  K  Bep.  1212,  sa  I^ 
J.  Excta.  831. 

But  a  general  agent  having  charge  of  a  mill  wttb 
authority  to  keep  it  in  repair,  lease  it  and  collect 
rent,  will  not  render  the  owner  liable  for  ma  king 
excavations  in  the  bed  of  tbe  stream  wherelisr 
water  is  wrongfully  diverted  from  tbe  wlieel  of 
another  milL    Stickney  v.  Munroe  (1867)  44  Me.  19S. 

8o  the  managers  of  a  sewage  farm  are  not  liable 
for  the  acts  of  their  manager  which  consUtttted  ai 
trespnss  on  adjoining  property  done  while  he  wmm 
deepening  a  brook  for  the  purpose  of  gettlag  bet- 
ter dra'^age  upon  the  farm.  Bolingbroke  ▼.  Swin- 
don New  Town  Local  Board  of  Health  (1874)  48  L. 
J.  C.  P.  esr,  L.  B.  0  a  P.  57&.  80  Ifc  T.  N.  8. 1S8.  8» 
Week.  Bep.  47. 

Mere  sxeeee  of  authority. 

In  Lucas  v.  Mason  (1875)  L.  II.  10  Exch.  261,  44  JL. 

J.  Exch.  115,  83  L.  T.  N.  8. 18,  88  Week.  Bep.  ttl  the 

court  in  deciding  that  the  chairman  of  a  puMte 

meeting  was  not  liable  for  the  acts  of  oflloeia  In 
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mltted  by  •  lenrant  while  he  is  actually  en- 
pged  in  the  performanoe  of  the  wrrioe  he 
has  been  employed  to  render  cannot  malEe 
the  master  liable. 

Snyder  ▼.  Eannibal  A  8i.  J.  B.  Oo,  80  Mo. 
418;  Cooley,  Torts,  2d  ed.  pp.  626  ei  teq,; 
Buswell,  Personal  Injury,  pp.  44  ei  ieq.  and 
mU$;  Roberts  &  Wallace,  Liability  of  Em- 

gloyers,  84,  86 ;  Shearm.  &  Redf.  Keg.  gg  62- 
I,  and  nate$;  Whart.  Neg.  g  164 ;  Pollock. 
Torts,  p.  74;  Bishop,  Non-Cont.  L.  g  612; 
Addison,  Torts,  p.  106 ;  2  Thomp.  Neg.  p. 
885;  Bigelow'B  Lead.  Gas.  Torts,  p.  85,  and 
noU§;  2  Kent,  Com.  p.  280 ;  Woo^  Mast.  & 
B.  §§  281  et  iiq,,  and  nate$, 

Frank's  inyitation  was  not  in  the  line  of 
his  employment ;  it  did  not  pertain  to  his 
duties,  but  was  wholly  outside  of  them. 

Walton  T.  New  York  Cent  Sleeping  Gar  Co. 
189  Mass.  656 ;  Smith  y.  Spit»,  156  Mass.  819 ; 
Storey  ▼.  Aehton,  L.  R.  4  Q.  B.  476 ;  Tat€$ 
▼.  Squiru,  19  Iowa,  26,  87  Am.  Dec.  418; 
HeehiBm  t.  Marewood,  62  Hun,  566 ;  Farber  t. 


■■aultiDff  a  peivon  whom  they  tfaouffht  to  he  dis- 
tarbfnir  the  peaoe,  8a<4  that  where  the  relation  of 
master  and  servant  ezifis,  the  former  Is  liable  for 
the  tortious  acts  of^the  latter,  wfaereTerthey  are 
luoh  as  oome  within  the  aeope  of  the  tenrant*s 
^nersl  dutj,  although  In  dolnr  the  particular  act 
oom  plained  of,  be  may  exceed  his  authority,  pro- 
▼idlDff  that  what  he  does  is  in  the  honest  belief 
that  be  is  ezeoutlnff  bit  master's  oi^ters. 

Xfeet  of  tuMttno  agent  out  a»  havlnoauthortti/. 

Where  a  oertifloate  of  deposit  was  given  to  an 
express  a^ent  to  be  forwarded  for  renewal,  and  be 
collected  the  amount  and  failed  to  return  it,  the 
express  company  was  held  liable  on  the  ground 
that  the  airent  was  employed  In  this  character  of 
busloesB  and  so  **was  held  out  as  a  person  author- 
ised and  fully  to  be  trusted  therein.**  Douirherty 
▼.  Wells  (10T8>  7  Ker.  808. 

lauatratikmB  cf  eeope  of  emploumenL 


In  Foster  ▼.  ftmz  Bank  (18S1)  17  Man.  47V,  9  Am. 
Bee  188,  the  court  in  deciding  that  a  bank  Ib  not 
habte  for  the  loss  of  a  special  deposit  by  the  fraud 
or  theft  of  its  cashier,  says:  **No  one  will  su  ppose  if 
my  servant  oommiti  a  fraud  relative  to  a  subject 
that  does  not  concern  his  duty  toward  me,  that  I 
should  be  dyOly  answerable  for  such  fraud.  If  I 
tend  him  to  market  and  he  steps  into  a  ^op  and 
steals  or  npon  false  pretences  cheats  the  shop- 
keeper of  his  goods,  I  think  all  mankind  would 
agree  that  I  am  not  answerable  for  the  goods  he 
may  thus  unlawfully  acquirei**  '*There  can  be  lia- 
bility only  when  tbe  servant  is,  when  committlnfr 
the  fraud*  acting  in  the  business  of  his  master.  If 
the  servant  steps  out  of  his  employment  to  do  a 
wrong  towards  another,  the  master  is  no  more 
answerable  than  any  stranger.  The  cases  of  inn- 
keepen,  common  carriers,  and  perhaps  ship  mas- 
ters when  goods  are  embesaded,  are  exceptions  to 
the  general  rale  founded  on  public  poUoy.** 

Where  a  lighterman  sent  with  plalntilTs  boat  to 
a  certain  wharf  to  be  unloaded,  moved  a  boat 
which  be  found  moored  there  and  fastened  it 
where  it  was  injured  by  the  changing  tide,  the 
owner  of  the  boat  was  held  liable  because  the  serv  - 
ant  was  acting  within  the  ooorse  of  his  employ- 
meot.    Page  T.  Defries,  7  Best  ft  &  187. 

The  act  of  a  fireman  in  throwing  a  burning  stick 
cf  wood  from  the  engine  Into  dry  grass  at  the  side 
of  the  track  causing  lire  and  injury,  is  within  the 
■oope  of  his  employment  where  it  appears  that 
iresBen  frequently  throw  out  wood  which  Is  found 
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Missouri  Foe,  R  Oo.92  Mo.  App.  878 ;  Daoi$^ 
T.  Houghtelin,  14  L.  R.  A.  787,  88  Neb.  682. 

If  the  act  be  done  while  the  servant  is  at 
liberty  from  the  service  and  pursuing  hi» 
own  ends  exclusively  the  master  is  not  re- 
sponsible. 

Odden  t.  Netebrand,  52  Iowa,  59,  85  Am. 
Rep.  257 ;  Keith  v.  Lynch,  19  111.  App.  574  ^ 
Clerk  &  Llndsell,  Torts,  p.  54. 

When  the  servant  does  something  he  is  not. 
employed  to  do  at  all  the  master  Is  not  re- 
sponsible. 

Ghieoffo  City  R.  Co.  t.  Mogk,  44  111.  App. 
17;  Aramith  v.  Temple,  11  111.  App.  89; 
Innes.  Torte,  pp.  68-62,  citing  Lamb  v.  Polk, 
9  Car.  &  P.  829 ;  Stephenson  v.  Southern  Pa- 
dflc  Co.  15  L.  R.  A.  475,  93  Cal.  558 ;  Sleath. 
?.  Wilson,  9  Car.  &  P.  607;  Woodman  v. 
Joiner,  10  Jur.  N.  8.  852 ;  Cam^U  v.  Prov- 
idence, 9  R.  L  282;  Wilson  v.  loverly,  8  N. 
H.  548.  *^ 

As  to  invitation  to  children  to  ride  or  ex- 
pose themselves  to  danger,  when  master  not 


to  be  too  large  for  the  fire  box  of  the  engine. 
Spauldlng  v.  Chicago  ft  N.  W.  B.  Go.  (1878!)  88  Wis. 

Where  a  railroad  company  carried  some  planta- 
and  the  station  master  at  the  point  of  destination 
permitted  them  to  be  set  in  the  ground  for  a  short, 
lime  until  the  consignee  should  be  ready  for  them,, 
and  when  he  caUed  for  them,  he  refused  to  permit 
them  to  be  taken,  the  court  held  that  he  was  acting 
within  the  scope  of  his  authority  and  that  the  rail- 
road company  was  liable  for  the  conversion.  Giles- 
V.  Taff  Vale  B.  Go.  (1808)  8  EL  ft  BL  828. 

A  bank  is  responsible  for  the  act  of  its  cashier  in 
raying  money  to  one  who  believes  It  to  be  in  pay- 
ment of  a  debt,  whereas  the  cashier  makes  italoan^ 
by  requiring  signature  to  a  check  which  the  re- 
ceiver takes  to  be  a  receipt  for  the  money;    Foster 
V.  Green  (1888)  81 L  J.  Bzch.  188. 

A  clerk  in  the  cloak-room  of  a  railroad  station 
who  takes  parcels  to  the  trains  for  passengera- 
when  there  Is  no  other  porter  there.  Is  acting 
within  the  scope  of  his  employment,  in  returning 
from  the  train^  so  as  to  render  the  company  liable- 
for  his  negligence  in  running,  against  a  third  per- 
son causing  Injury.  Mllner  v.  Great  Northern  B. 
Oo.  (1884)  60  L  T.  N.  &  807. 

One  paying  money  to  a  clerk  for  the  master  may 
hold  the  master  responsible  in  case  the  proper 
credit  Is  not  given.  Carj  v.  Webster  (178S)  1. 
Strange,  480. 

An  aotloo  lies  against  a  goldsmith  in  case  his  ap- 
prentice takes  the  stones  out  of  a  piece  of  jewelry- 
shown  him  to  ascertain  the  value  of  It  and  refuses- 
to  return  them.    Armory  v.  Delamlrle  (1122)  1 
Strange,  50S. 

An  action  will  lie  against  the  master  In  case  of 
tbe  refusal  of  his  servant  to  return  gold  given  him. 
in  the  course  of  bis  buslneas  to  assay.  Mead  v.^ 
Hammond  (1728)  1  Strange,  50S. 

The  master  is  liable  if  a  section  foreman  In  re- 
turning home  from  work  with  his  crew,  to  avoid 
an  obstruction  on  the  road,  transf  en  his  car  to  the 
track  of  another  company  and  ioiUcts  injury  on  an 
employ6  of  the  latter  while  running  the  car  on  its 
irack.  Pittsburgh,  a  ft  St  L.  B.  Oou  v.  Kirk  0886) 
108  Ind.  808, 88  Am.  Bep.  8l8w 

A  master  who  instructs  his  servant  to  go  to  a 
certain  plaoe  and  kill  a  beef  Is  liable,  if  tbe  servant 
goes  to  the  plaoe  and  In  good  faith  kills  an  animal 
belonging  to  a  third  person.  Maier  v.  Bandolph 
.1886)  88  Kan.  840. 

Where  a  servant  was  instructed  to  drive  som* 
cattle  back  to  cars  from  which  they  had  escaped 
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liable,  Bee  Snyder^.  Ilanmbal  it  St.  J.  R.  Co. 
<J0  Mo.  418;  Flower  v.  Pennsylvania  R,  Co. 
69  Pa.  210,  8  Am.  Rep.  2ol ;  Qolf,  G,  A  8. 
F.  R.  Go.  V.  Datckins,  77  Tex.  228 ;  Chicago, 
B.  A  G-  ^.  Co.  V.  Catey,  9  111.  App.  632; 
Chicago  A  A.  R.  Go.  v.  Michie,  83  111.  427. 

Defendants  were  under  no  obligation  to 
take  care  of  him,  thou pfh  they  could  not  ma- 
liciously or  recklessly  hurt  him.  If  he  put 
himself  into  danger  without  their  knowledge 
or  fault,  he  must  bear  his  injury  alone. 

DaniclB  v.  New  York  A  JV.  E.  R.  Go.  13 
L.  R.  A.  248,  154  Mass.  349 ;  Sullivan  v.  Boa- 
ton  A  A.  R.  Co.  156  Mass.  378;  McOuinen 
V.  BuU^,  159  Mass.  233 ;  Qay  ▼.  Emx  Elec- 
tric Street  R.  Co.  21  L.  R.  A.  448,  159.Mas8. 
1338;  Mergentltaler  v.  Eirby  (Md.)  March  14, 
1894. 

Mr.  William  H.  Brooks  for  plaintiff. 

Allen»  t/.,  delivered  the  opinion  of  the 
€0urt: 

In  determining  the  legal  question  which 


«Dd  he  without  leave  took  the  horse  of  a  third 
person  to  assist  him  in  tho  work  and  the  horse  was 
injured,  the  master  was  held  liable  for  the  injury. 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Bandall  (1888)  40  Kan. 
4ZL 

A  servant  engasred  to  deliver  flour  and  feed, who 
to  facilitate  bis  delivery,  so  that  he  could  get 
throufirh  sooner,  to  do  some  work  for  himself, 
leaves  some  bags  by  the  side  of  the  road  while  he 
delivers  others,  is  acting  within  the  scope  of  his 
-employment,  so  as  to  render  his  master  liable  for 
injures  caused  by  the  frightening  of  horsescaused 
by  the  bags.    Phelon  v.  Stiles  a876)  43  Conn.  426. 

A  servant  employed  to  peddle  goods  for  bis  mas- 
ter who  injures  a  third  person  while  driving  to  the 
«tore  to  get  goods  is  within  the  scope  of  bis  em- 
ployment, so  as  to  render  the  master  liable  for  the 
injury.    Shea  v.  Reems  (1884j  86  La.  Ann.  966. 

A  servant  employed  to  do  general  farm  work  is 
acting  within  the  scope  of  his  employment  in  driv- 
ing cows  out  of  the  corn  so  that  the  master  will  be 
liable  in  case  be  hits  one  of  them  with  a  stone  and 
kills  It  Evans  v.  Davidson  (1870)  63  Md.  245, 86  Am. 
Kep.  400. 

A  saloon  keeper  is  liable  for  the  act  of  his  bar- 
tender in  ejecting  an  intoxicated  person  from  the 
saloon  in  a  reckless  and  negligent  manner.  Brazil 
V.  Peterson  (1890)  44  Minn.  212. 

The  owner  of  a  public  carriage  in  charge  of  a 
servant  whose  duty  is  to  carry  passengers  for  hire 
Is  liable  for  a  negligent  injury  by  the  servant  to 
-one  whom  he  has  Invited  to  ride  free.  Siegrist  v. 
Amot  (1881)  10  Mo.  App.  201. 

A  street-railway  company  ts  liable  for  injuries 
•caused  by  its  driver's  negligence  to  a  child,  which 
he  has  invited  to  ride  without  payment  of  anything 
for  the  privilege.  Wilton  v.  Middlesex  R.  Co.  a871) 
107  Mass.  108«  9  Am.  Rep.  U. 

Where  the  agent  of  a  corporation  in  executing 
an  order  of  the  corporation  to  remove  a  boy  from 
its  premises,  did  it  with  such  violence  and  in  such  a 
careless  and  wanton  manner  as  to  inflict  an  unjus- 
tifiable personal  injury  upon  the  boy  ordered  to  be 
taken  and  removed,  the  company  may^  be  held 
liable.    Hewett  v.  Swift  (1882)  3  Allen,  420. 

A  servant  sent  to  get  certain  cattle  .from  a  pas- 
ture is  acting  within  the  scope  of  his  employment 
in  searching  for  them  in  the  vicinity,  if  he  does  not 
And  them  in  the  pasture  so  that  he  will  render  the 
master  liable  in  case  he  takes  cattle  of  a  third  per- 
son by  mistake  from  an  adjoining  lot.  Andrus  v. 
Howard  (1868)  86  Vt.  248,  84  Am.  Dec.  680. 

A  master  is  liable  for  hay  taken  to  feed  a  team 
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is  presented,  we  must  assume  that  the  jury 
adopted  the  plaintiff's  view  as  to  the  cir- 
cumstances attending  the  accident,  and  the 
testimony  in  contradiction  thereof  may  be 
disregarded.  With  reference  to  this  aspect 
of  the  case,  the  defendanta  asked  an  instruc- 
tion to  the  Jury  that  they  were  not  responsi- 
ble for  the  acts  of  Frank  0*Connell,  in  his 
invitation  to  the  plaintiff  bo  take  a  ride  upon 
the  colt.  The  jury,  however,  were  in- 
structed that  if  Frank  O'Connell  was  the 
servant  of  the  defendants  in  leading  the  colt 
from  the  stable  to  the  defendants'  yard,  and 
while  so  leading  the  colt  the  plaintiff  was 
invited  by  Frank  to  ride,  and  was  injured 
as  he  was  goin^  forward  to  accept  the  in- 
vitation, it  would  be  competent  for  the  jury 
to  find  that  such  invitation  was  within  the 
scope  of  the  employment  of  Frank ;  and, 
again,  that  if  while  Frank  was  leading  the 
colt  along  or  across  the  sidewalk,  or  in  the 
yard  of  the  defendants,  as  the  servant  of  the 
defendants,  and  while  so  leading  the  oolt,  in 


which  he  has  Intrusted  to  hlsservant  without  mak- 
ing any  provisions  for  its  sustenance.  Potulai  v. 
Saunders  (1887)  37  Minn.  517. 

Where  the  general  managlr  of  defendant,  a 
horse  dealer,  had  a  horse  and  gig  of  his  own  which 
he  sometimes  used  about  the  master^  business, 
and  negligently  injured  a  third  person  while  driv- 
ing his  horse  to  collect  a  debt  due  the  master,  and 
afterwards  to  see  his  own  doctor,  it  was  held  that 
at  the  time  of  tJie  accident  he  was  engaged  in  the 
master^s  businera  so  as  to  render  bim  liable  for  the 
injury.  Patten  v.  Itea  rl867)  40  Bng.  L.  ft  Eq.  829,  8 
C.  B.  N.  8. 608,  26  L.  J.  C.  P.  235,  8  Jur.  N.  S.  8(18. 

Where  a  servant  of  a  railroad  company  whose 
duty  was  to  remedy  anything  which  he  saw  amiss 
at  any  time  about  the  track,  after  the  regular 
working  hours,  tor  a  purpose  of  his  own  took  down 
some  bars  leading  on  to  the  track  which  be  left 
down  and  plaintifTs  horses  went  through  them  and 
were  killed,  the  company  was  held  liable  on  the 
ground  that  his  duty  required  him  to  replace  the 
bars  no  matter  how  they  got  down  and  faJs  failure 
to  do  so  was  negligence  for  which  the  company  was 
responsible.  Chapman  v.  New  York  Cent  R.  Co. 
(1865)  33  N.  Y.  860, 88  Am.  Dec  802  (I860)  81  Barb.  800. 

A  line-man  of  a  telegraph  company  having  au- 
thority to  remove  trees  which  he  regards  as  dan- 
gerous to  the  line  will  render  the  company  liable 
for  a  trespass  in  cutting  trees  on  the  property  of 
third  persons  which  he  regards  as  dangerous. 
Western  U.  Teleg.  Co.  v.  Satterfleld  (1880)  84  III. 
App.  886. 

A  servant  authorized  to  test  a  boiler  to  a  pres- 
sure of  150  pounds  has  not  so  far  departed  from  bis 
authority  when  he  tests  it  to  200  pounds,  that  bis 
master  will  not  be  liable  for  the  injuries  caused  by 
an  explosion  before  the  200-pound  mark  is  passed. 
Ochsenbein  v.  Shapley  (1881)  85  N.  Y.  214. 

The  owner  of  a  ferry-boat  is  liable  for  the  result 
of  a  collision  caused  by  the  effort  of  those  in  charge 
of  the  boat  to  put  a  boatman  on  a  boat  in  the  mid- 
dle of  the  river  although  the  employes  had  no 
general  power -further  than  to  carry  passengere 
and  freight  across  the  river  from  shore  tc  shore. 
Quinn  v.  Power  (18S2)  87  N.  Y.  585, 41  Am.  Rep.  802, 
reversing  (1879)  17  Hun,  10& 

It  is  within  the  scope  of  the  service  of  a  farm 
hand  employed  by  the  month,  who  is  directed  to 
summer-fallow  a  piece  of  ground,  to  cut  and  re- 
move the  brush  therefrom,  and  the  master  will  be 
liable  for  injuries  caused  by  fire  set  by  him  to  the 
brush.    Simons  v.  Monier  (1850)  20  Barb.  419. 

A  servant  who  Is  sent  to  get  bags  of  paper  shaT« 


18»i. 


BOWLEB  T.  O'CONNELU 


177 


the  liiM  of  bfs  duty,  he,  with  his  own  ac- 
cord, and  without  the  knowledge  or  author- 
ity of,  or  direction  from,  the  defendants,  in- 
vited the  plaintiff  to  ride  upon  the  horse,  and 
while  the  plaintiff  was  attempting  to  ^o  for 
ward  to  accept  the  invitation  of  Frank  he  was 
injured,  it  was  competent  for  the  jury  to  find 
the  acti'^n  of  Frank  to  be  negligent,  and 
such  negligence  to  be  within  the  scope  of  his 
employment. 

The  correctness  of  these  instructions  is  to  be 
determined  with  reference  to  the  testimony 
in  the  case.  The  colt,  it  would  seem,  was 
about  two  years  and  nine  months  old.  It 
was  not  harnessed  into  a  wai^on,  but  the  boy 
Fnuik,  who  must  be  assame(f  to  have  been  in 
the  defendants'  employment,  was  leading  it 
from  the  watering  tub  to  its  stall,  or  to  some 
other  place.  The  defendants  were  contractors 
and  excavators,  and  owned  many  teams. 
There  was  nothing  to  show  that  it  was  any 

Eart  of  their  business,  or  that  it  was  their 
abit  or  custom,  to  furnish  horses  or  colts  to 


ride,  or  to  allow  boys  to  ride  upon  them,  or 
that  they  in  any  way  ever  authorized  or  per- 
mitted Frank  to  du  this.  Under  this  state  of 
things,  we  are  unable  to  see  how  the  invita- 
tion by  Frank  to  the  plaintiff  to  ride  upon 
the  colt,  although  given  while  Frank  was  en- 
gaged in  his  employment,  can  be  considered 
to  be  an  act  done  in  the  course  of  such  em- 
ployment, or  for  the  purpose  of  doing  the 
business  of  his  masters.  The  true  test  of 
liability  on  the  part  of  the  defendants  is 
this :  Was  the  invitation  given  in  the  course 
of  doin^  their  work,  and  for  the  purpose  of 
accomplishing  it?  Was  this  act  done  for  the 
purpose  or  as  a  means  of  doing  what  Frank 
was  employed  to  do?  If  not,  tl^en  in  respect 
to  that  act  he  was  not  in  the  course  of  the  de- 
fendant's business.  Snyder  v.  Hafinibal  &  St, 
&  J.  R.  Co,  60  Mo.  413,  419;  Moner  v.  St, 
Paul,  M.  <t  M.  R  Co.  31  Minn.  351,  47  Am. 
Rep.  798 ;  Davis  v.  HoughUlin,  83  Neb.  583, 
14  L.  R.  A.  737.  An  act  done  by  a  servant 
while  engaged  in  his  master's  work,  but  not 


Idrb  from  a  building,  who  undertakes  to  guard  the 
entnuioe  to  the  building  while  the  bags  are  thrown 
through  a  hatoh  from  an  upper  story,  is  acting 
within  the  scope  of  his  employment,  so  that  his  ne- 
glect to  warn  one  about  to  enter  the  building  will 
render  his  master  liable  If  injury  is  caused  by  such 
oegleot^    Poet  v.  Stock  well  (1887)  44  Hun,  28. 

A  master  is  liable  for  the  act  of  his  servant  In 
placing  dynamite  given  him  to  blast  with,  in  a 
blaokmitta  shop,  to  preserve  it  from  the  rain.  Bir- 
mingham Water  Works  Co.  v.  Hubbard  (1888)  86 
AJa.l7«. 

A  fireman  left  to  "watch**  a  standing  engine  is 
acting  within  the  scope  of  his  employment  in  let- 
ting off  steam  so  as  to  chsrge  the  master  with  lia- 
bility In  case  injury  is  done  by  his  doing  it  so  negli- 
gently as  to  frighten  horses  standing  near.  An- 
drews V.  Mason  City  ft  Ft  D.  B.  Ck>.  (1888)  77 
Iowa,  600. 

A  master  may  be  liable  for  the  act  of  his  servant 
tent  to  haul  certain  suppUes  in  taking  a  part  of  a 
wagon,  the  property  of  a  third  person,  to  enable 
him  to  reach  his  destination,  upon  the  breaking  of 
the  wagon  which  he  is  using.  Walker  v.  Johnson 
(ISSl)  28  Minn.  147. 

In  removing  to  a  place  of  safety  a  person  who  has 
been  injured  by  ooiiislon  with  a  train,  the  employ^ 
€»f  a  railroad  oompany  are  acting  within  the  scope 
of  tbelr  employment,  and  if  they  negligently  place 
htm  without  assistanoe  in  a  shed  and  lock  him  in 
erroneously  believing  him  to  be  dead,  in  conse- 
quMioe  of  which  he  dies,  the  company  will  be  lia- 
ble. Northern  Gent.  B.  Go.  v.  State  (1868)  28  Md. 
460, 86  Am.  Deo.  646. 

The  principal  is  answerable  for  the  acts  of  the 
agent  with  general  authority  to  collect  accounts  in 
foreoloaing  a  mortgage  and  taking  possession  of 
property  in  violation  of  the  rights  of  a  third  per- 
eoo.   Byne  T.  Hatcher  (1886)  76  Ga.  288. 

Where  the  oonductor  of  a  freight  train  left  it 
standing  in  such  a  way  as  to  obstruct  access  to  a 
station  and  upon  a  peraon^s  approaching  it  to  go  to 
the  station  directed  him  to  pass  under  the  train  in 
attempting  to  do  which  the  person  was  injured  by 
the  starting  of  the  train,  the  court  held  the  com- 
pany liable.  Baying  that  while  it  was  true  that  he 
was  aoUng  outside  of  the  scope  of  his  authority  in 
directing  one  to  pass  under  the  train  yet  he  had 
wrongfully  obstructed  the  pasBway  to  the  depot. 
It  was  bis  duty  to  have  opened  his  train  and 
calling  tc  do  so,  he  undertook  to  perform  his  duty 
In  another  mode  by  directing  deceased  to  pass  un> 
der  the  end  of  the  car.   But  even  if  not  so  endeav- 
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oring,  he  was  engaged  in  the  performance  of  his 
duty  to  the  company  and  was  in  this  matter  not  so 
acting  as  though  engaged  in  his  own  private  affairs. 
Although  injury  resulted  from  an  act  he  wag  oot 
required  by  the  company  to  perform  it  was  con- 
nected with  the  business  of  the  oompany  and  In  the 
performance  of  which  he  was  engaged.  Gbicago, 
B.  &  Q.  B.  Co.  V.  Sykes  (1880)  06  IlL  176. 

AcU  held  not  to  be  wiihin  scope  of  emploumenU 

A  tenant  is  not  liable  for  the  burning  of  the 
leased  house  by  reason  of  his  servant*8  using  some 
furze  and  straw  to  bum  out  the  soot  from  the 
chimney,  if  it  was  no  part  of  the  servant*s  duty  to 
dean  the  chimney,  which  services  were  usually 
done  by  a  carpenter  and  mason.  McKenzie  v.  Mo- 
Leod  (1834)  10 Bing.  386,  4  Mooreft  6.  248. 

A  master  is  not  liable  for  injuries  caused  by  a 
servant  whom  he  has  sent  on  an  errand  without 
providing  him  with  a  horse,  by  riding  against  a 
third  person  with  a  horse  which  he  has  procured  on 
his  own  responsibility  to  carry  him  on  his  Journey. 
Goodman  v.  Kennell  (1807)  8  Gar.  &  P.  167, 1  Moore 
&  P.  241. 

A  solicitoiv  will  not  be  liable  for  the  act  of  bis 
clerk  in  leaving  the  water  running  in  a  lavatory  in 
the  solicitor's  private  apartments,  where  the  clerk 
has  no  right  to  be,  but  where  be  has  gone  for  pur- 
poses of  his  own.  Stevens  v. Woodward  (1881)  L.  K. 
6  Q.  a  Div.  818.  60  L.  J.  Q.  B.  231,  44  L.  T.  N.  8.  163, 
28  Week.  Kep.  606,  46  J.  P.  SOS. 

The  scope  of  employment  of  a  servant  leading  a 
colt  from  a  water  tub  to  a  yard  near  by  does  not 
extend  to  an  invitation  to  ride  given  by  him  to  a 
boy  who  is  injured  in  attempting  to  accept  it. 
Bowler  v.  O'Connbix.  ante„  163. 

In  an  action  of  trespass  for  making  roads  across 
plain itfl's  land,  in  makina  charcoal  on  defendant's 
land,  and  transporting  it  to  his  furnace,  the  court 
says  to  render  the  master  liable  for  a  fvespass  com- 
mitted by  the  servant,  it  is  necessary  'o  show  that 
the  acts  were  done  while  the  servant  was  acting 
under  the  authority  of  the  master,  and  since  it  was 
not  shown  that  the  master  knew  of  or  assented  to 
the  making  of  the  roads,  be  was  not  liable.  Church 
V.  MansUold  (1850)  20  Conn.  284. 

A  street-car  company  Is  not  liable  for  the  act  of 
its  driver  in  striking  with  his  whip  at  a  boy  which 
results  In  the  boy*s  becoming  entangled  in  the 
whip  and  thrown  under  the  car.  Byan  v.  Hudson 
Biver  R.  Co.  a871)  1  Jones  &  S.  138. 

A  street-car  driver  is  not  within  the  line  of  his 
employment  in  striking  with  the  lines  at  a  boy  near 
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done  as  a  mean*  or  for  the  purpose  of  per- 
forming that  work,  is  not  to  be  deemed  the 
act  of  the  master.  And  under  this  rule,  in 
view  of  the  testimony,  the  defendants  were 
not  responsible  for  the  consequences  of 
Frank's  invitation  to  the  plaintiff  to  ride 
upon  the  colt.  Bowe  ▼.  Newmareh,  12  Allen, 
49;  Hawks  v.  Oharlemont^  107  Mass.  414; 
Hawes  v.  Knowles,  114  Mass.  518,  19  Am. 
Rep.  883;  Levi  t.  Brooks,  121  Mass.  501; 
Oeffrge  v'.  Oobey,  128  Mass.  290,  85  Am.  Rep. 
876 ;  Wailace  v.  Merrimack  River  Nav.  d  Etep, 
Co,  184  Mass.  95,  45  Am.  Rep.  801 ;  Walton 
T.  New  York  Cent.  Sleeping  Car  Co.  189  Mass. 
556 ;  Young  ▼.  South  Boston  lee  Co.  150  Mass. 
527 ;  MitcheU  ▼.  CrassweUer,  18  C.  B.  237 ; 
Croft  y.  Alison,  4  Barn.  &  Aid.  590 ;  Limpus 
T.  London  General  OmnHms  Co,  1  Hurlst.  & 


C.  526 ;  Barttick  v.  English  Joint  Stock  Bank, 
L.  R.  2  Ezch.  259.  265 ;  Storeif  t.  Ashton,  L. 
R.  4  Q.  B.  476 ;  British  Mui.  Bkg.  Co.  ▼. 
Charwood  Forest  B,  O^.  L.  R  18  Q.  B.  DIy. 
714. 

There  may  be  cases  where  injuries  result 
from  accepting  unauthorized  invitations  to 
ride  which  do  not  fall  within  the  above  rule» 
and  are  to  be  distinguished.  Such  cases  may 
be  found  in  the  books,  and  need  not  be  con- 
sidered here,  the  circumstances  being  differ- 
ent. Under  the  circumstances  disclosed  in 
the  present  case,  it  was  not  competent  for  the 
jury  to  find  that  the  invitation  given  to  the 
plaintiff  to  ride  was  within  the  scope  of 
Frank's  employment,  and  for  this  reason 
there  must  be  a  new  trial. 

'Exceptions  sustained. 


the  oar,  so  as  to  render  the  eomimny  liable*  for  io- 
iuries  inflicted  by  such  aoU  Chica^  City  B.  Go.  v. 
Mogk  (18SS)  44  lU.  App.  17. 

Where  the  delivery  clerk  on  a  wharf  whose  busi- 
ness was  to  take  recelpti  for  goods  that  were  taken 
away  for  the  purpose  of  getting  a  view  of  another 
part  of  the  wharf,  from  where  be  was  standing  be- 
cause some  goods  had  been  stolen  on  the  previous 
day  and  be  wished  to  watoh  the  action  of  oertain 
persons  who  were  there,  pushed  over  a  bale  of  cot- 
ton which  had  been  left  standing,  thereby  inflict- 
ing injury  on  a  third  person,  it  was  held  that  he  was 
not  acting  within  the  scope  of  his  authority  so  as  to 
render  the  master  liable.  Courtney  v.  Baker  (1874) 
6  Jones  &  8. 856. 

But  that  case  was  reversed  on  appeal  on  the 
ground  that  It  Is  difficult  to  say  that  a  delivery 
clerk,  whose  function  was  to  see  that  the  proper 
goods  were  delivered  to  the  proper  parties,  was  trav- 
ellDg  outside  of  the  scope  of  his  duty  in  observing 
whether  or  not  the  goods  were  being  stolen  when 
he  suspected  that  they  were.  But  that  at  all  e  vents 
since  the  clerk  was  testifying  in  the  interests  of  his 
employer,  the  jury  were  not  bound  to  believe  his 
testimony  as  to  the  motive  that  led  him  to  throw 
down  the  bale  of  cotton.  Courtney  v.  Baker  (1876) 
SON.  r.  1. 

A  flreman  has  no  authority  to  request  a  boy  to  as- 
sist him  In  filling  the  tank  of  the  engine  with  water 
so  that  he  will  render  the  company  liable  for  in- 
Jury  to  the  boy  while  attempting  to  comply  with 
the  request.  Flower  v.  Pennsylvania  R.  Co.  (1871) 
00  Pa.  210, 8  Am.  Bep.  85L 

A  railroad  company  is  not  liable  for  the  acts  of 
Its  conductor  in  forcing  a  boy  by  means  of  threats 
to  go  between  and  uncouple  cars  for  the  purpose 
of  aiding  the  conductor  in  his  work,  since  the  con- 
ductor's act  is  a  willful,  malicious  trespass  outside 
and  beyond  the  scope  of  his  authority  and  his  line 
of  duty.  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Harri- 
son OX^)  48  Bliss.  IDS,  12  Am.  Rep.  866. 

A  railroad  company  is  not  liable  for  the  act  of 
Its  engineer  in  running  his  engine  which  belonged 
to  a  construction  train  out  on  the  main  track  at 
night  for  the  purpose  of  carrying  a  coffin  for  the 
accommodation  of  a  third  person  when  in  running 
the  engine  at  that  time  he  Is  acting  against  express 
orders  of  the  company.  New  York,  T.  ft  M.  R.  Co. 
V.  Sutherland  (1886)  8  Willson  Civ.  Cas.  (Tex.)  1 140, 
p.  177. 

In  an  action  for  damages  for  shooting  through  a 
tin  ventilator  the  court  oUd  the  defendant  was  not 
responsible  for  the  act  unless  what  he  said  and  did 
Justified  an  understanding  by  the  agent  that  he 
wished  it  done  or  Induced  the  act  Rich  v.  Jakway 
(1854)  18  Barb.  867. 

One  who  employs  a  detective  to  find  property  of 
his  Judgment  debtor  on  which  execution  can  be 

27  L.  R.  A. 


levied  Is  not  liable  for  the  act  of  the  detective  In 
causing  the  arrest  of  the  debtor  on  the  charge  of 
illegally  sellhig  lottery  tickets  If  the  creditor  did 
not  know  of  or  authorize  the  arrest.  Rlohooz  ▼. 
Mayer  Bros.  (1877)  29  La.  Aon.  828. 

The  superintendent  of  a  mill  has  no  implied  au- 
thority to  institute  suits  to  recover  property 
wrongfully  taken  from  the  mill,  and  the  owners 
will  not  be  liable  for  his  act  In  instituting  such 
suit  which  results  in  the  arrest  of  a  person  into 
whose  hands  the  property  is  traced.  Pinkerton  v. 
Gilbert  (1887)  22  IIL  App.  COS. 

Where  laborers  engaged  in  erecting  a  telephone 
line  were  Instructed  to  cuf  poles  only  on  the  right 
of  way  which  was  clearly  defined,  but  they  negll-  v 
gently  or  willfully  cut  them  from  the  adjoining 
land,  the  master  was  held  not  liable,  the  court  say- 
ing: **TheBe  laborers  were  the  mere  sentient  tools 
of  the  company  authorized  by  the  character  of 
their  employment  to  exercise  no  discretion  or 
Judgment,  but  were  simply  charged  with  the  per- 
formance of  the  physical  labor  necessary  to  the  ex- 
ecution of  the  instructions  of  their  superior." 
Fairchild  v.  New  Orleans  *  N.  E.  U.  Co.  (1883)  00 
Miss.  981,  46  Am.  Rep.  427. 

Where  In  order  to  drive  some  of  the  crew  of  a 
boat  away  from  where  part  of  the  cargo  consist- 
ing of  whiskey  was  stowed,  the  mate  threw  a  pine 
knot  and  hit  one  of  the  men  Injuring  him,  the 
owner  of  the  boat  was  held  not  liable,  because  It 
was  no  part  of  the  mate*s  duty  to  guard  the  whis- 
key or  to  throw  pine  knots  from  the  boiler  deck 
to  the  main  deck.  Dyer  v.  RIeley  (1870)  28  La.  Ann. 
0. 

Where  the  servant  was  sent  to  drive  cattle  out 
of  a  field  and  after  getting  them  out  he  proceeded 
to  drive  them  along  a  lane,  the  court  held  that 
when  they  were  over  the  borders  of  the  field,  the 
scope  of  the  employment  ceased,  and  that  the 
master  was  not  liable  for  injuries  inflicted  after- 
wards.   Oxford  V.  Peter  OBSSSi  28  III.  484. 

Where  a  servant  was  sent  to  remove  a  vessel 
from  a  wharf  Into  the  stream  and  after  placing 
and  mooring  It  there,  he  took  the  vessel^  boat  to 
return  to  the  shore  and  abandoned  It  so  that  It 
floated  away  and  was  lost  to  the  owner,  the  court 
held  that  when  he  bad  finished  mooring  the  vessel 
his  employment  ceased  and  the  acts  done  after- 
wards did  not  render  his  master  liable.  Brown 
V.  Purvianoe  a828)  2  HHrr.  k  G.  810. 

One  who  hires  a  shed  for  the  purpose  of  haying 
a  sign  board  made  In  it  Is  not  liable  to  the  owner  In 
case  the  shed  Is  burned  by  the  carpenter  employed 
to  make  the  sign-board,  who  In  attempting  to 
light  his  pipe  drops  fire  among  the  shavings,  since 
lighting  the  pipe  is  no  part  of  the  duty  for  which 
the  carpenter  Is  hired.  Williams  ▼.  Jones  (1806)  S 
Hurlst.  *  a  002,  U  Jur.  N.a  648,  U  L.  T.1I.&  800.1» 
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id  flreauui  in  ehmrg^  of » 
railroflul  loeomotive  are  aetin^  within 
the  scope  of  their  employoient  in  blowlnff 
the  whistle  wantonly  and  maliciously  to  frighten 
a  hone  whioh  a  person  is  dririnir  near  the  track, 
BO  as  to  render  the  company  liable  for  injuries  to 
the  driver. 

(May28.1B0U 


ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas, 
to  review  a  iudgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted 
from  negligence  for  which  defendant  was  re* 
sponsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  T.  J.  Freeman  for  plaintiff  in  error. 

Messrs.  C.  C.  Leverett  and  R.  C.  De 
Oraffenried  for  defendant  in  error. 

McCormick,  Oireuii  Judge,  delivered  the 
following  opinion: 
P.   A.   Scoville,  the  defendant  in  error. 


Week.  Rep.  IQSa,  aifff.  &  C.  sub  nom.  Woodman  v. 
Joiner,  10  Jur.  N.  S.  868,  U  L.  T.  N.  &  109,  88  L.  J. 
Bzch.  28T,  8  Hurlst.  ft  a  26A. 

In  some  of  the  latter  oases  the  scope  of  the  ser- 
vant^ employment  seems  to  be  unduly  limited. 
The  hirer  of  a  shed  certaioly  has  some  duty  to  care 
for  ft,  and  if  he  places  a  servant  in  obaripe  of  it 
that  duty  rests  upon  the  servant  for  a  neflrlect  of 
wMoh  the  hirer  wiU  be  liable.  So  it  seems  strange 
that  a  servant  sent  to  do  an  act  in  the  middle  of  a 
river  should  be  compelled  to  abandon  bis  service 
in  midstream  with  no  means  of  returning  to  land. 

Servant  in  charge  of  horse. 

It  wonld  seem  that  the  same  rule  should  apply  to 
this  subject  as  to  any  other  case  of  entrusting  a 
servant  with  a  dangerous  agency.  And  such  seems 
to  have  been  the  opioioD  of  some  of  the  Judges. 

If  a  servant  having  in  charge  his  master's  horse 
and  proceeding  on  his  master's  business,  goes  out 
of  bis  way  for  a  purpose  jf  bis  own  even  against 
the  master^s  implied  command,  the  master  will  be 
liable.    Joel  v.  Morlson  (1834)  8  Gar.  &  P.  601. 

One  who  entrusts  a  horse  and  wagon  to  another 
generally  to  get  such  business  as  he  can,  is  liable 
for  the  negligence  of  the  servant  at  a  time  when 
after  delivering  a  trunk  he  attempts  to  bring  home 
a  load  at  poles  for  himself  on  the  return  journey. 
MulvehiU  v.  Bates  (1884)  81  Minn.  864,  47  Am.  Rep. 
f86. 

Where  the  statutes  make  the  proprietor  and 
driverof  a  cab  sustain  to  each  other  the  relation 
of  master  and  servant,  the  master  is  liable  for  in- 
inrles  caused  by  the  reckless  driving  of  the  driver 
in  returning  to  the  stables,  although  after  be  has 
set  down  his  last  passenger,  he  goes  a  quarter  of  a 
mile  out  of  his  way,  to  get  some  snuff  at  a  tobacco- 
nlsta,  since  the  cab  is  entrusted  to  the  driver  to  use 
entirely  at  his  discretion,  provided  he  uses  it 
properly  and  returns  it  to  the  stables  when  the 
day^  work  is  over.  Venables  v.  Smith  (1877)  L.  R. 
2Q.B.Div.  279,46  L.  J. Q.R  470, 86  L. T.N.  8.  500, 
tt  Week.  Rep.  584. 

Whoever  drives  ahorse  in  a  thoroughfare  owes 
the  duty  of  due  care  to  the  community  or  to  all 
peraoDS  whom  his  negligence  may  expose  to  In- 
jury, nor  is  it  open  to  question  that  the  master  in 
SDOh  oaae  is  responsible  for  the  misconduct  of  his 
servant.  McDonald  v.  Snelling  a867)  14  Allen,  200, 
82  Am.  Deo.  768. 

Whenever  the  master  has  entrusted  the  servant 
with  the  control  of  his  carriage  it  is  no  answer  to 
an  action  for  injuries  caused  by  the  servant's  care- 
lessness, that  the  servant  acted  improperly  in  the 
maoagement  of  it,  or  that  he  went  out  of  the  pre- 
scribed oouxae  for  purposes  of  his  own.  The  master 
in  such  case  will  be  liable  on  the  ground  that  he 
put  it  into  the  servants  power  to  mismanage  the 
carriage  by  entrusting  him  with  it.  Sleath  v.  Wil- 
S7I^  R  A. 


son  (1880)  0  Csr.  *  P.  607,  suh  nom.  Heath  v.  WUson, 
8  Mood.  *  R.  181:  Rayner  v.  Mitchell  0877)  K  R.  8 
a  P.  Div.  867,25  Week.  Rep.  688. 

But  in  a  subsequent  case  where  one  who  had 
been  sent  to  deliver  goods  on  tb»  return  perw 
suaded  the  driver  to  drive  to  his  house,  and  while 
on  the  way  damage  was  done,  tbe  chief  justice 
says:  **I  cannot  adopt  the  proposition  in  Sleath 
V.  Wilson,  that  wherever  the  master  has  entrusted 
the  servant  with  the  control  of  the  carriage  it  is 
no  answer  that  the  servant  had  acted  improperly 
hi  the  management  of  it  T  think  that  a  servant 
can  only  be  said  to  be  acting  in  the  employment  of 
his  master  so  long  as  be  is  doing  some  act  with  bis 
master's  assent.  I  think  that  if  the  driver  while 
acting  in  his  roaster's  business  were  to  malie  a 
slight  deviation  in  order  to  carry  some  business  of 
his  own  into  effect  in  such  a  case  the  master  might 
be  liable,  and  that  the  question  would  l)e  as  re- 
gards the  extent  of  the  deviation.  But  this  is  not 
the  present  case:  here  the  man  starts  upon  an  en- 
tirely independent  journey  which  has  nothing  to 
do  with  that  which  be  undertook  on  behalf  of  his 
master.'*  Storey  v.  Ashton  (1869)  88  L.  J.  Q.  B.  228, 
L.  R.  4  Q.  B.  476, 17  Week.  Rep.  727.  In  that  case 
the  accident  took  place  two  miles  out  of  the  way 
which  the  master^s  journey  requii^  tbe  servant 
to  take. 

No  rule  can  be  satisfactory  in  which  the  master's 
liability  is  made  to  depend  on  the  extent  of  tbe  de- 
viation. There  is  no  solid  foundation  upon  which 
it  can  be  placed.  With  regard  to  a  thing  so  capa- 
ble of  doing  injury  if  improperly  managed  as  a 
horse  and  wagon  the  master's  liability  should  de- 
pend upon  the  power  entrusted  to  the  servant.  If 
be  is  entrusted  with  the  care  of  the  horse  gener- 
ally the  master  should  be  responsible  for  hia 
misuse  of  tbe  trust  no  matter  under  what  circum- 
stances it  arises.  If  the  servant  is  entrusted  with 
the  horae  for  a  particular  journey  or  during  a  cer- 
tain portion  of  the  day  the  master  should  be  re- 
sponsible for  tbe  use  made  of  it  until  It  is  returned 
to  the  master  unless  in  the  exceptional  cases 
where  the  servant  has  abandoned  the  intention  of 
returning  it  Any  other  principle  of  decision  can 
but  lead  to  conflicting  cases,  as  will  appear  from 
the  cases  collected,  infra. 

Horse  taken  without  master*s  knotbledge  or  assent 

Of  course  if  the  master's  horse  is  taken  by  tbe 
servant  for  purposes  of  his  own,  the  master  la  not 
liable  for  injuries  caused  by  it  on  the  journey. 
Maddox  v.  Brown  a88a>  71  Me.  482,  86  Am.  Rep.  886. 

8o  a  farmer  is  not  liable  for  the  negligence  of  a 
servant  who  has  taken  one  of  his  horses  to  go  to  a 
railroad  station  to  meet  a  friend  in  leaving  the 
horse  unsecurely  bitched  by  reason  of  wnicfa  it  ran 
away  causing  injury.  Way  v.  Powers  (1884)  K  Vt 
185. 


See  also  38  L.  R.  A.  2.36;  46  L.  R.   A.  314. 
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brought  this  action  against  the  Texas  &  Pa- 
cidc  Railway  Company,  the  plaintiff  in 
error,  to  recover  damages  for  injuries  he 
claimed  to  have  received  from  the  willful 
and  wanton  misconduct  of  its  servants  while 
engaged  in  its  business.  The  part  of  his 
pleading  pertinent  to  the  questions  raised 
on  this  writ  of  error  is  as  follows : 

''Plaintiff,  for  cause  of  action,  alleges  that 
on  the  2d  day  of  May,  1891,  he  was  ridinp^  on 
horseback  (returning  home  from  Longview, 
Texas)  along  a  public  road  running  parallel 
with  said  railway  of  defendant  company 
(said  road  on  which  plaintiff  was  so  riding 
on  horseback  being  about  twenty-five  yards 
south  of  said  railway),  and  that  defendant 
company,  its  agents  and  employes,  knew  or 
could  have  known  of  the  existence  of  said 
public  road,  and  its  proximity  to  said  de- 
fendant company's  railway,  the  same  having 
been  used  by  the  traveling  public  for  the 
period  of  fifteen  years  for  travel,  and  in  full 
Tiew  of  said  railway  company's  agents  and 


employ§s ;  that  immediately  south  of  the  road 
on  which  plaintiff  was  riding  was  a  fence ; 
that  while  plaintiff  was  passing  along  said 
road,  as  above  set  forth  and  described,  the 
place  on  said  road  on  which  he  was  riding 
as  above  indicated  being  about  one  fourth 
of  a  mile  from  said  town  of  Longview  Junc- 
tion, a  point  on  said  railway,  a  train  of  cars 
in  charge  of,  and  under  the  control  of,  the 
asrents  and  employes  of  defendant  company, 
while  coming  east  from  said  Longview  Junc- 
tion, while  nearing  the  plaintiff,  and  when 
directly  opposite  the  plaintiff,  the  agents 
and  employes  of  the  defendant  company, 
with  the  intention  to  frighten  plaintifif's 
horse,  commenced,  and  continued  until  some 
distance  beyond  plaintiff,  to  blow  the  whistle 
of  the  engine  of  said  train  of  cars  in  a  man- 
ner more  calculated  to  frighten  and  render 
unmanageable  horses  and  other  domesticated 
animals;  that  the  manner  of  blowing  said 
whistle  at  the  time  and  the  place  above  men- 
I  tioned  was  not  called  for  nor  demanded  by 


A  farmer  to  not  liable  for  the  Desrllireooe  of  hto 
servant  In  the  care  of  a  horse  which  he  has  bor- 
rowed to  take  himself  and  some  other  persons  to  a 
fair  in  an  adjoinlofir  village.  Bard  v.  Yohn  (1856)  80 
Pa.  482. 

The  owner  of  a  haok  to  not  liable  for  the  violation 
of  a  city  ordinance  by  hto  day  driver  who  has  taken 
the  hack  for  hto  own  use  in  the  nlRht-tlme.  Oamp- 
bell  V.  Providence  a880)  0  R.  1. 282. 

If  the  servant  takes  hto  master*B  horse  for  pur- 
poses of  his  own  not  beinir  at  the  time  on  the  mas- 
ter's business,  the  master  to  not  liable  for  injuries 
caused  by  bis  careless  driving,  nor  to  the  master  lia- 
ble if  the  servant  lends  the  horse  to  another  with- 
out authority,  by  whom  the  injuries  are  caused. 
Joel  V.  Morisoo  (1834)  6  Car.  &  P.  501 . 

6  Mews*  Digest,  p.  2B4,  states  that  where  a  servant 
borrowed  hto  master's  horse  to  ro  on  an  errand  of 
hto  own  and  promised  to  do  an  errand  for  the  mas- 
ter also,  to  which  the  master  assented,  and  drove  so 
negrlifrently  that  he  inflicted  an  injury  on  plaintiff, 
the  court  refused  to  bold,  as  matter  of  law,  that 
the  master  was  responsible.  Cormick  v.  Dlgby,  0 
Ir.  G.  L.  Bep.  657. 

Where  a  servant  whose  duty  was  to  deliver  beer 
and  bring  back  empty  kegs  took  the  horse  and  cart 
for  purposes  of  hto  own  and  after  accomplishing 
hto  object,  picked  up  two  empty  kegs  from  a  cus- 
tomer which  he  took  back  with  him,  the  court  held 
that  he  had  not  returned  to  hto  employment  so  as 
to  render  hto  master  liable  for  injuries  caused  by 
his  negligent  driving.  Bayner  v.  Ifitchell  (1877)  L. 
B.  8  a  P.  Div.  857, 25  Week.  Bep.  683. 

fibrse  placed  in  servant^a  chairoe^ 

Where  an  employ^  engaged  to  drive  a  horse  in 
prosecution  of  work  upon  an  excavation,  took  it 
to  hto  home  when  he  went  for  dinner  and  left  it 
standing  in  front  of  hto  house,  when  it  ran  away 
inflicting  damage,  the  court  held  that  the  servant 
was  employed  to  take  care  of  the  horse  and  was  en- 
gaged in  taking  care  of  it  when  the  mischief  arose, 
and  that  the  master  might  properly  be  found  lia- 
ble. Whitman  v.  Pearson  (1868»  37  L.  J.  C  P.  168,  L. 
B.  8  C.  P.  422, 18  L.  T.  N.  8. 280, 18  Week.  Bep.  649. 

Where  after  being  directed  to  take  a  team  to  the 
stable,  the  driver  at  the  request  of  another  em- 
ploy6  of  the  master  went  about  a  mile  out  of  hto 
way  to  deliver  a  trunk  for  such  other  servant,  dur- 
ing which  drive  an  injury  was  caused  by  hto  negli- 
gent driving,  the  master  was  held  not  liable.  Cav- 
anagh  v.  Dinsmore  (1878)  12  Hun,  466. 

Where  after  a  oartman  came  In  from  hto  day*s 
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work  he  procured  the  keys  of  the  stable  at  the  shop 
and  started  to  put  the  horses  up,  but,  instead  of 
going  directly  to  the  stable,  drove  in  another  direc- 
tion iff  take  a  friend  home,  and  while  so  doin^ 
caused  an  injury,  the  master  was  held  not  liable  on 
the  ground  that  the  servant  was  at  the  time  not  in 
his  employ.  The  judge  says  that  if  the  master  fa 
liable  where  the  servant  has  deviated,  it  must  be 
where  the  deviation  ocours  in  a  journey  on  which 
the  servant  has  originally  started  on  hto  master** 
business;  in  other  words  he  must  be  in  the  employ 
of  hto  master  at  the  time  of  committing  the  griev- 
ance. Mitchell  V.  CrassweUer  (1868)  18  C.  B.  287,  21 
L.J.C.P.100,17Jur.716. 

Where  a  coachman  upon  finding  the  road  ob- 
structed with  a  van  to  which  horses  were  attached, 
standing  across  the  road,  from  which  cases  were 
being  unloaded  into  adjacent  premises,  gotoif  from 
the  box  and  turned  the  horses  off  from  the  street 
so  as  to  give  him  room  to  pass,  by  which  a  case  was 
made  to  fall  off  from  the  van  upon  a  gig  standing 
near,  breaking  it,  the  court  held  that  the  coachman 
in  moving  the  horses  was  not  acting  within  the 
scope  of  his  employment  so  as  to  charge  hto  master 
with  responsibility  for  hto  act.  Lamb  v.  Falk  (1840) 
9  car.  &  P.  628. 

The  master  to  not  liable  for  an  injury  caused  by 
bis  coachman  who  has  taken  the  horse  and  carriage 
to  do  an  errand  of  hto  own.  Bheridan  v.  Ghaiiick 
(1872)  4  Daly,  838L 

A  driver  of  an  ice  wagon  does  not  necessarily 
leave  hto  master's  employment  by  needlessly  driv- 
ing the  wagon  over  on  the  wrong  side  of  the  road 
against  a  carriage  which  to  standing  there,  al- 
though there  was  room  for  him  to  have  passed  in 
safety  had  he  remained  on  the  proper  side  of  the 
road.  Toung  v.  South  Boston  loe  Co.  (1800)  160 
Mass.  627. 

In  Vernon  v.  Oomwell  (Mich.)  Feb.  12,  1806, 
in  which  plaintiff  was  injured  by  a  colltoion  on  the 
highway  with  a  team  under  the  charge  of  defend- 
ant's servant,  the  contention  was  that  the  servant 
was  not  acting  within  the  scope  of  his  employment, 
and  the  court  charged  that  if  the  jury  should  And 
that  the  collision  was  caused  by  the  wrongful  act 
of  the  teamster,  which  act  was  beyond  the  scope  ef 
the  defendant's  business'  (the  act  charged  was  vol- 
untarily running  horses),  and  that  such  act  was 
wantonly  done,  the  verdict  must  be  for  defendant* 
The  verdict  was  for  plaintiff  so  that  the  correctness 
of  these  instructions  was  not  necessarily  passed 
upon  by  the  supreme  court;  but  the  Judgment 
afllrmed. 
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uiy  erent  or  circumAtancefl  within  the  range 
of  defendant  company's  legitimate  business ; 
that  when  the  agents  or  employes  of  defend- 
ant company  began  to  near,  and  until  they 
were  beyond,  plaintiff's  horse,  they  began 
to  give,  and  continued  to  give,  keen  and 
frightful  sounds,  in  quick  and  rapid  succes- 
sion, by  means  of  the  whistle,  the  immediate 
effect  of  which  was  to  frighten  the  plaintiff's 
horse,  which  he  was  then  and  there  riding, 
causing  his  horse  to  leap  and  jump  with  him 
in  the  most  violent  manner ;  that,  by  reason 
of  such  violent  capering  and  jumping  of  his 
horae,  he,  the  plaintiff,  was  placed  in  great 
danger  of  being  killed  and  greatly  injured, 
and  seriously  and  permanently  injured. 
Plaintiff  states  that  the  agents  and  employ^ 
of  the  defendant  company  saw  the  effect  of 
said  frightful  noise  on  plaintiff's  horse  when 
the  whistling  commenced,  and  while  the 
same  was  going  on,  and  might  have  ceased 
making  the  same,  and  thereby  prevented  the 


said  injuries,  or  j^reatly  lessened  the  same, 
but  for  no  legitimate  purpose,  willfully, 
knowingly,  negligently,  wantonly,  and  in- 
tentionally, ana  onl^  for  the  purpose  of  grati- 
fving  a  base  curiosity  and  malignant  spirit, 
they  commenced  and  continued  blowing  said 
whistle  in  the  most  frightful  manner  of 
which  they  were  capable. 

The  answer  of  the  railway  company  is  not 
brought  up  in  the  transcript,  but  it  appears 
from  the  judgment  of  the  circuit  court  that 
a  general  demurrer  to  the  plaintiff's  petition 
was  overruled.  Four  errors  are  assigned,  but 
each  involves  substantially  the  same  ques- 
tion, which  the  counsel  for  the  railway  com- 
pany, in  his  printed  brief,  propounds  as  fol- 
lows: 

*'Is  a  master  responsible  for  the  willful, 
wanton,  and  malicious  acts  of  his  servants, 
not  done  for  the  master's  benefit,  and  not 
within  the  scope  of  the  employment  of  the 
servant,  and  not  done  by  the  authority  or 


In  an  action  to  leoover  for  Injuries  to  a  ohild 
caused  by  the  rapid  starting  of  a  delivery  waffon 
upoo  which  it  had  climbed  while  it  was  standinff  in 
front  of  a  house,  it  appeared  that  the  driver  had 
left  the  wagon  to  pay  a  personal  visit  to  the  house, 
and  the  court  said  if  the  injury  was  the  consequence 
of  leaving  the  wairon  unattended,  the  act  of  so 
leaviDg-  it  was  performed  while  the  wagon  was  di- 
verted from  the  basineas  of  defendant  and  used  to 
promote  the  pleasure  of  the  driver.  If  we  assume, 
that,notwithBtanding  his  departure  from  his  route, 
injuries  Inflicted  hj  him  while  driving,  resulting 
from  his  manner  of  driving,  would  have  charged 
the  defendant  as  being  within  the  scope  of  the  em- 
ployment of  the  driver  or  his  discretion  as  to  the 
route,  no  such  presumption  can  be  made  as  to  the 
act  of  abandoning  temporarily  the  services  of 
tlie  defendant  and  leaving  his  property  without 
care.  Chicago  OonsoL  Bottling  Go.  v.  McGmnis 
PAB)  fii  IlL  App.  88S. 

Burden  of  vroof. 

That  the  servant  had  departed  from  the  course  of 
his  employment  is  a  matter  of  defense,  the  burden 
of  proof  of  which  is  on  defendant.  Cleveland  v. 
Newsom  OfflO)  4b  Mich.  9SL 

e.  Dtaohedienee  of  orden. 

That  the  servant  disobeys  the  master^s  instruc- 
tioDS  is  immateriaL  Gregory  v.  Ohio  River  R.  Co. 
(IMS)  87  W.  Va.  SOS;  Consolidated  loe  Mach.  Co.  v. 
Keif er  (ISOO)  10  L.  R.  A.  600, 134  lU.  481;  Jobfii»on  v. 
Oentral  Vermont  R.  Co.  (1884)  66  Vt.  707:  Mound  City 
Paint  &  Color  Co.  v.  Gonlon  a887)  00  Mo.  221;  Moir 
V.  Hopkins  (18K)  16  Dl.  81fi.  63  Am.  Deo.  812. 

The  fact  that  the  servant  di80t>eyed  the  master^s 
instructions  will  not  relieve  the  latter  from  respon- 
sibility. Mound  City  Paint  &  Color  Co.  v.  Conlon 
(UiS7)8upra, 

Ignorance  on  the  pcurt  of  the  master  is  no  excuse. 
Noble  V.  Cunningham  a874)  74  HI.  61. 

A  master  is  liable  for  the  infringement  by  his 
servant  of  a  patent  m  the  course  of  his  business,  al- 
though the  infringement  is  contrary  to  his  express 
orders.  Belts  v.  De  Yitre  a868)  L.  R.  8  Ch.  441,  87 
L.  J.  Ch.  826, 18  L.  T.  N.  S.  166, 16  Week.  Rep.  620. 

The  test  of  the  master^s  responsibility  for  the  act 
of  his  servant  is  not  whether  the  act  was  done  ac- 
cording to  the  instructions  of  the  master  to  the 
servant  but  whether  it  was  done  in  the  prosecution 
of  the  business  that  the  servant  was  employed  by 
the  master  to  do.  Atchison,  T.  ft  8.  f.  R.  Co.  v. 
RandaU  a888)  40  Kan.  421. 

A  master  will  be  liable  for  the  act  of  a  servant 
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whom  he  has  sent  to  drive  cattle  out  of  a  lot  in  run- 
ning and  worrying  them  with  dogs  although  he  in- 
structs the  servant  before  he  goes  not  to  do  so. 
Schmidt  v.  Adams  (1886)  18  Mo.  App.  482. 

Where  the  clerk  of  the  keeper  of  a  gun  store  at 
the  request  of  a  customer  and  for  the  purpose  of 
effecting  a  sale  loaded  a  gun  in  the  store,  against 
the  commands  of  his  employer,  and  the  gun  was 
discharged  and  injured  a  third  person,  the  master 
was  held  lisble.  Garretzen  v.  Duenckel  (1872)  60 
Mo.  104, 11  Am.  Rep.  406. 

Where  a  servant  in  charge  of  defendant's  truck 
was  instructed  to  leave  it  in  a  certain  yard  at  night, 
but  instead  of  doing  so  left  it  in  the  street,  by  rea- 
son of  which  an  injury  was  done  to  a  third  person, 
the  owner  was  held  llnble.  The  court  says:  '*The 
servant  was  rightfully  in  possession  of  the  truck 
and  being  thus  rightfully  In  possession  and  about 
his  master's  business,  the  master  must  t>e  responsi- 
ble for  his  neglect  in  improperly  leaving  the  truck 
in  the  street    Powell  v.  Deveney  (1849)  8  Cush.  80^ 

An  agent  may  render  his  principal  liable  In  firing 
a  signal  gun  airhough  he  acts  contrary  to  his  in- 
structions,* if  at  the  time  he  18  engaged  in  the  exe- 
cution of  the  master's  business.  Oliver  v.  North 
Pacific  Transp.  Co.  a860)  8  Or.  84. 

The  owner  of  a  lumber  yard  is  liable  for  injuries 
caused  by  its  superintendent  piling  lumber  in  the 
street  fer  his  own  convenience  contrary  to  the  em- 
ployer's instructions.  Cosgrove  v.  Ogden  (1872)  40 
N.  Y.  255, 10  Am.  Rep.  86L 

In  Philadelphia  &  R.  R.  Co.  v.  Derby  (1862)  55  (7. 
B.  14  How.  468, 14  L.  ed.  602,  a  case  in  which  the  in- 
jury occurred  to  a  passenger  on  the  road,  the  court 
held  the  railroad  company  liable  for  the  acts  of  its 
servants  although  they  were  acting  in  disobedience 
of  orders.  The  court  says:  "  Although  among  the 
numerous  cases  upon  this  subject  some  may  be 
found  ...  in  which  the  court  have  made  some 
distinctions  which  are  rather  subtle  and  astute,  as 
to  when  the  servant  may  be  said  to  be  acting  in 
the  employ  of  his  master,  yet  we  find  no  case  which 
asserts  the  doctjlne  that  a  master  is  not  liable  for 
the  acts  of  a  servant  in  his  employment  when  the 
particular  act  causing  the  injury  was  done  in  dis- 
regard of  the  general  orders  or  special  command 
of  the  master.  Such  a  qualification  of  the  maxim 
respondeat  guperior  would  in  a  measure  nullify  it. 
.  .  .  The  entrusting  such  a  powerful  and  danger- 
ous engine  as  a  locomotive  to  one  who  will  not  sub- 
mit to  control  and  render  implicit  obedienoe  to 
orders  is  Itself  an  act  of  negligence,  the  ^eausa 
caiisans'  of  the  mischief;  while  the  proximate  cause, 
or  the  ipea  ne^igentia  which  produces  it,  may  truly 
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under  the  order  of  the  master,  bat  committed 
willfully,  maliciously,  and  exclusively  for 
the  servant's  privte  eads  or  malice?" 

The  counsel  formulates  his  answer  to  his 
question  thus : 

**A  master  is  not  liable  for  the  willful, 
wanton,  malicious,  and  deliberate  wrongs 
committed  by  the  servant,  not  done  on  the 
master's  accouat  or  to  further  his  interest, 
but  done  willfully,  maliciously,  and  exclu- 
sively for  the  servant's  private  ends  or  mal- 
ice." 

It  will  be  observed  that  both  the  question 
and  its  answer,  as  propounded  by  counsel, 
are  somewhat  broader  in  their  terms  than  the 
question  strictly  raised  by  the  general  de- 
murrer to  the  pleading  of  the  plaintiff.  The 
Question  stated  by  counsel  has  exercised  ju- 
aicial  inquiry  and  deliberation  from  the  ear- 
liest times.  In  the  often-quoted  case  of  Mc- 
Manui  v.  Oricketi,  1  East.  106,  decided  in 
the  first  year  of  this  century,  Lard  Eenyon 
said: 


^  It  is  a  question  of  very  seneral  conoem, 
and  has  been  often  canvassed,  but  I  hope  at 
last  it  will  be  at  rest.  .  .  .  When  a  ser- 
vant quits  sight  of  the  object  for  which  he 
is  employed,  and  without  having  in  view 
his  master's  orders,  pursues  that  which  hia 
own  malice  sufgeats,  he  no  longer  acts  in 

Eursuanoe  of  the  authority  given  him,  and 
is  master  will  not  be  answerable  for  such 
acts.  ** 

In  the  familiar  case  of  Wright  t.  Wiho9, 
19  Wend.  848,  82  Am.  Dec.  607,  Judge  Cowen 
savs  * 

^The  line  where  the  master's  liability 
shall  terminate  must  be  placed  somewhere, 
and  the  acquiescence  of  Westminster  Hall 
for  many  yean  on  the  rule  we  have  cited,  as 
laid  down  by  Lord  Kenyon,  is  an  evidence 
of  the  common  law  not  to  be  resisted,  espe- 
cially as  it  will  not  be  found,  I  imagine,  to 
conflict  with  any  general  principle  of  that 
law  " 
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be  said.  In  most  oases,  to  be  the  disobedleooe  of  or- 
ders by  the  servant  so  entrusted.  If  such  disobe- 
dlenoe  oould  be  set  up  by  a  railroad  oompany  as  a 
defense  when  charged  with  neftligenoe,  the  remedy 
of  the  injured  party  would  in  most  cases  be  Illu- 
sive. .  .  .  Any  relaxation  of  the  strlnflrent  pol- 
icy and  principles  of  the  law  alfeotinRr  such  cases 
would  be  highly  detrimental  to  the  public  safety." 

But  there  is  an  Bngtish  case  which  appears  to  I  e 
in  conflict  ?rith  the  principle  of  the  decisions  else- 
where. 

Where  a  railroad  constable  whose  instructions 
were  to  nse  his  power  to  arrest  with  extreme  cau- 
tion, and  not  to  arrest  any  one  after  a  fight  is  over, 
began  a  fight  with  some  persons  who  had  been 
turned  out  of  the  railroad  station  and  after  it  was 
over  he  directed  the  arrest  of  a  person  who  was 
walking  away  from  the  station,  the  court  held  that 
the  company  was  not  liable  because  the  action  ot 
its  servant  was  beyond  the  scope  of  his  authority 
and  in  contravention  of  his  instructions.  Walker 
V.  South  Eastern  B.  Go.  (1870)  28  L.  IVN.  &  14, 18 
Week.Bep.1082,  L.R.6O.P.640,a0L.J.  a  P.  84A. 

f.  PtirfoTfMMiu  of  unlanBfvl  aeft. 

There  has  in  some  cases  been  a  disposition  to 
hold  that  the  master  was  not  responsible  for  un- 
lawful acts  done  by  the  servant.  But  this  distinc- 
tion doen  not  seem  to  be  baaed  on  sound  principle. 

Thus  where  the  servant  had  authority  to  distrain 
cattle  found  damage  feasant,  and  finding  a  horse 
running  at  large  In  the  highway  drove  it  into  his 
master's  close  and  then  distrained  it,  the  master  was 
held  not  liable  on  the  ground  that  the  act  being  un- 
lawful in  itself,  the  master  was  not  liable  unless  he 
expressly  authorised  it;  and  a  distinction  is  made  be- 
tween acts  unlawfully  and  those  negligently  done. 
Lyons  v*  Martin  (1888)  8  Ad.  *  BL  612,  8  Nev.  ft  P. 
600. 

In  order  to  charge  the  master,  the  act  must  be 
one  which  it  would  be  unlawful  for  the  master 
himself  to  have  done.  So  where  the  master  was 
wrongfully  holding  public  land  and  the  servant 
attempted  to  maintain  the  possession  by  force  of 
arms  and  in  so  doing  shot  and  killed  a  third 
person.  It  was  held  that  the  master  could  not  be 
held  civilly  liable  for  the  act.  Sagers  v.  Nuckolls 
(1896)  8  Colo.  App.  06. 

A  curious  application  of  this  rule  was  made  in 
Ifissouri. 

In  Jones  v.  St.  Louis,  N.  ft  P.  Packet  Go.  (1801)  48 
Ifo.  App.  411,  the  owner  of  an  inland  vessel  was 
held  not  liable  for  the  act  of  its  mate  in  assaulting 
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a  sailor  for  the  purpose  of  compelling  him  to  work 
on  the  ground  that  do  express  authority  bad  I  eeu 
given  and  tbatsince  tbo  owner  would  have  bad  no 
authority  himself  to  have  assaulted  the  sailor  for 
such  purpose  no  authority  in  the  mate  could  be  im- 
plied. 

Dut  within  a  year  the  same  court  decided  that  a 
master  is  liable  for  the  act  of  his  servant  in  burning 
rubbish  in  the  street  although  it  is  unlawful  if  he 
has  given  him  authority  to  dispose  of  the  rubbish 
in  some  way.  The  court  says:  ^The  test  Is  not  in 
the  lawfulness  or  unlawfulness  of  the  means 
adopted  by  the  servant  to  accomplish  the  master^ 
business,  but  it  is  whether  or  not  such  means  are 
so  far  incident  to  the  employment  as  to  come 
within  its  scope.**  Voegell  ▼.  Pickel  Marble  ft 
Granite  Co.  a890)  40  Ma  App.  048. 

The  court  in  the  second  case  was  right  and  it  is 
difficult  to  understand  what  prindpJe  of  distinc- 
tion could  be  made  which  would  justifjr  dUTerent 
decisions  in  the  two  cases. 

An  attorney  is  personally  liable  for  the  costs  In 
case  a  sum  mons  is  set  aside,  because  his  derk  fraud, 
ulently  simulated  the  courts  seal  upon  it,  although 
he  was  ignorant  of  tlie  fraud.  DunUey  v.  Farris 
(186D11C.B.467. 

A  servant  engaged  in  running  logs  in  a  navigable 
river  wiU  render  the  master  liable  for  the  obstruc- 
tion of  navigation  with  them  although  such  ob- 
struction is  unlawfuL  Bnoe  v.  Hamflton  (1860)  24 
Wis.  OS. 

g.  AcU  af  master  cf  venei. 
For  liability  of  the  owner  of  a  vesMl  upon  fraud- 
ulent bills  of  lading  issued  by  the  master,  see  mpra: 
Faiae  MOs  of  Iadina«  under  lY .  a 

The  master  of  a  vessel  appears  to  occupy  a  some- 
what anomalous  position.  Under  the  common  law 
the  question  of  the  master*s  liabiUty  Is  made  to  de- 
pend upon  the  general  principles  governing  master 
and  servant  cases.  But  other  judges  have  applied 
the  principles  of  the  maritime  law  to  the  settlement 
of  controversies  arising  over  his  aotSi 

CoOitUm  ooMB. 

Some  of  the  cases  have  decided  the  question  of  the 
liability  of  the  owner  for  coUisious  upon  principles 
governing  master  and  servant  cases. 

The  master  of  a  vessel  is  acting  within  the  scope 
of  his  employment  in  rendering  salvage  services  so 
as  to  render  the  owner  liable  for  his  negligence  in 
performing  such  services,  whereby  another  vessel 
issunk.  TheThetlsa800)L.B.SAdm.866k8IL.J. 
Adm.  41 
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128.  7  Am.  Rep.  418,  Judge  Allen,  in  refer- 
ring^ to  the  case  of  Hibbard  t.  I^ew  York  A 
B.  K  Co.,  15  N.  Y.  455,  says: 

"Some  of  the  expressions  in  the  opinions 
of  the  judges  .  .  .  are  open  to  criticism, 
as  not  in  harmony  with  the  later  authorities, 
and  would  not  probably  be  regarded  as  sound, 
although  they  are  supported  by  the  earlier 
cases  and  by  the  elementary  authorities  ;** 
citing  JHeManus  ▼.  Oriekett  and  the  authori- 
ties therein  cited,  and  Wright  y.  Wilcox. 

In  Howe  v.  JSewmarek,  12  Allen,  49,  it  was 
tield  that  if  the  act  was  done  by  the  servant 
in  the  execution  of  the  authority  given  him 
by  his  master,  and  for  the  purpose  of  per- 
forming what  the  master  had  directed,  the 
master  will  be  responsible,  whether  the 
wrong  done  be  occasioned  by  negligence,  or 
by  a  wanton  and  reckless  purpose  to  accom- 
plish the  master's  business  in  an  unlawful 
manner. 

In  Wallace  ▼.  Merrimack  Biter  Ifae.  dk  Exp. 


Co.,  184  Mass.  95,  45  Am.  Rep.  801,  it  is 
said  : 

^'The  instruction  given  treats  the  defend- 
ant as  exonerated  from  responsibility  if  the 
act  done  by  its  servant  was  wantqn  and  ma- 
licious, and  disregards  the  inquiry  whether 
he  was  acting  under  the  general  authority  of 
the  defendant,  as  master,  and  for  the  purpose 
of  doing  its  work.  There  are  respectable  au- 
thorities, certainly,  such  as  Richmond  Tump. 
Go.  V.  Vanderbilt,  1  Hill,  480.  and  WngM 
V.  Wilcox,  19  Wend.  843,  82  Am.  Dec.  507, 
which  hold  that  where  the  acts  of  a  servant 
are  willful  the  master  is  not  responsible, 
even  if  they  are  done  in  the  performance  of 
his  business,  because  such  willful  acts  are 
held  to  be  a  departure  from  the  master's 
business." 

The  court  then  cites  Howe  ▼.  JVewmarcA, 
mpra,  as  holding  that  the  act  being  willful 
or  malicious  is  not  sufficient  to  effect  a  de- 
parture from  the  master's  business,  and  says 


The  owner  of  a  vessel  Is  respoosible  for  the  acts 
<of  the  master  In  navlffatlng  the  vesseL  Chamber- 
lain V.  Ward  aSBO)  (B  U.  B.  21  How.  548. 38  L.  ed.  211. 

The  owner  of  a  vessel  is  responsible  not  only  for 
tejurles  resultinir  from  the  neffUirenoe  of  those  In 
charge  of  it,  but  also  from  their  iffooranoe  of  the 
«8tahll8bed  sailing  rules.  Bt.  John  v.  Paine  (ISGO)  61 
U.  8.  ID  How.  6S7, 18  L.  ed.  637. 

Tbe  owner  Is  liable  for  the  necrligence  of  the 
commander  of  the  vessel.  Stone  v.  Ketland  (180i) 
1  Wash.  C.  a  14& 

But  it  now  seems  to  be  the  mle  that  the  liability 
of  the  vessel  for  torts  in  navlsratlon  is  based  upon 
the  maritime  law  and  not  upon  the  common-law 
rule  in  regard  to  master  and  servant.  The  China 
UMO)  74  U.  8. 7  WalL  68, 19  L.  ed.  07. 

Tbe  owner  of  a  vessel  is  liable  for  the  torts  of  its 
master  imder  a  general  principle  of  the  maritime 
law  and  not  hy  virtue  of  any  special  oontraot. 
Dean  ▼.  Angus  (1786)  Bee,  876. 

8o  the  owner  of  a  vessel  is  liable  for  the  willful 
and  malicious  act  of  its  master  In  steering  against 
avessel  to  its  injury.  Ralston  v.  The  State  Rights 
<]8a6)  Crabbe.  22;  Dugglns  v.  Watson  (186i)  16  Ark. 
U8, 80  Am.  Deo.  680. 

So  the  willful  and  malioious  acts  of  those  in 
charge  of  a  steamboat  in  running  it  against  a 
pleasure  yaoht  will  prevent  the  fact  that  the  yacht 
was  sailing  on  the  Lord*s  Day,  contrary  to  the  pro- 
Tlstons  of  the  staf  ute,  tKdng  used  as  a  defense  to  an 
action  against  the  owners  of  the  steamboat  for  the 
tnjarles  inflicted  on  the  yacht.  Wallace  v.  Merri- 
mack River  Nav.  ft  Bxp.  Co.  (1888)  184  Mass.  96,  45 
Am.  Bep.  801. 

But  in  other  cases  It  has  been  held  that— 

The  owner  of  a  steamboat  Is  not  liable  for  the 
willful  act  of  Its  master  in  running  it  against  and 
Injuring  another  boat  (Richmond  Tump.  Co.  v. 
Vanderbilt  (18a)l  Hill,  480),  even  though  the  act  is 
«athorixed  by  the  general  agent  of  defendant. 
Vanderbilt  v.  Richmond  Tump.  Co.  0849)  2  N.  Y. 
479, 51  Am.  Dea  81& 

The  owners  of  a  steamboat  are  not  liable  for  tbe 
4laniage  resulting  from  collision  caused  by  the  will- 
ful act  of  their  servants  and  agent  in  charge  of  the 
tMMt.   Coz  V.  Ceahey  (1860)  86  Ala.  840, 78  Am.  Dec. 


AttM  toioordS  eoffffou 

The  shipowner  is  liable  for  the  conversion  by  the 
•oiaster  of  goods  shipped  on  board,  if  tbe  freight  is 
-to  be  paid  to  him,  but  In  case  tbe  master  is  to  have 
•the  freight,  the  case  may  be  different.  Boucher  v. 
lAwson  0784-86)  Gas.  t.  Uardw.  86, 194. 

^L.R.  A. 


The  owner  of  a  ship  is  liable  for  the  act  of  the 
master  in  willfully  carrying  goods  beyond  the 
point  of  destination.  Ellis  v.  Tumer  (1800;  8  T.  R. 
681. 

If  acting  according  to  his  best  judgment  the 
master,  because  of  the  bad  condition  of  the  ship, 
sells  the  cargo  at  a  point  short  of  destination,  the 
owner  Is  liable  for  the  conversion.  Bwbank  v. 
Nutting  (1849)  7  C.  &  797. 

AcU  towards  crew. 

The  owner  of  a  vessel  Is  liable  for  injuries  to  a 
seaman  through  tbe  negligence  of  tbe  roaster  of 
the  vessel.  Thompson  v.  Hermann  (1879)  47  Wis. 
602,  82  Am.  Rep.  784. 

The  vessel  is  liable  for  the  negligence  of  the  mas- 
ter in  failing  to  keep  the  rigging  safe  for  the  pur- 
pose to  which  it  is  to  be  put,  by  reason  of  which  a 
seaman  is  injured.  The  A.  Heaton  0890)  43  Fed. 
Rep.  594. 

But  in  England  It  is  held  that  the  captain  and 
crew  of  a  ship  are  fellow  servants,  so  that  tbe 
owner  Is  not  liable  to  a  sailor  for  injuries  resulting 
from  the  negligence  of  the  captain.  Hedley  v. 
Pinkney  *  Sons  8.  8.  Co.  Limited  [1882]  1 Q.  B.  68. 

The  owners  of  a  vessel  are  liable  for  an  assault 
by  its  master  upon  a  seaman  in  attempting  to  com- 
pel him  to  obey  orders,  but  not  for  an  assault  com- 
mitted by  the  master  in  attempting  to  punish  the 
seaman  after  the  transaction  is  over  for  an  alleged 
disobedience  of  orders.  Spencer  v.  Kelley  (1887)  88 
Fed.  Rep.  888. 

A  willful  and  unjustifiable  attack  with  kicks  and 
blows  by  the  captain  of  a  vessel  upon  a  seaman, 
merely  because  he  said  he  was  tick  when  ordered 
to  go  on  deck,  is  not  within  the  scope  of  the  oap- 
tain^s  employment  or  authority  and  will  not  ren- 
der the  owners  of  the  vessel  liable  for  the  injury 
thereby  caused.  Oabrielson  v.  WaydeU  0898)  17 
L.  R.  A.  288, 186  N.  Y.  L  In  that  case  three  of  the 
seven  judges  dissented  upon  the  ground  that  the 
act  was  the  negligence  of  the  master  in  performing 
the  stipulations  of  the  contract  of  employment 
and  also  in  performing  a  duty  imposed  upon  him 
by  law,  and  for  this  the  owners  of  the  ship  have 
bound  themselves  to  be  responsible.  If  they  en- 
trust the  discharge  of  their  obligations  to  another 
they  guarantee  his  fidelity  and  his  default  becomes 
their  default  under  the  well-settled  rules  of  law 
establishing  the  liability  of  persons  for  the  acts  or 
omissions  of  their  agents. 

Other  eases. 
In  a  United  SUtes  oourt  it  was  beld  that  the 
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that  case  has  been  since  repeatedly  recog- 
nized, and  seems  to  express  the  true  rule  to 
which  it  relates. 

In  BoundB  t.  Ddaware,  L,  A  W,  B»  Co,, 
64  N.  Y.  129,  21  Am.  Rep.  597,  it  is  said : 
''It  is  qatte  useless  to  attempt  to  reconcile 
all  the  cases.  The  discrepancy  between  them 
arises,  not  so  much  from  a  difference  of  opin- 
ion as  to  the  rule  of  law  on  the  subject,  as 
from  its  application  to  the  facts  of  a  given 
case.** 

Strong  as  was  Lord  Eenyon's  hope  that  he 
had  put  the  question  at  rest,  and  reluctant 
as  have  been  Westminster  Hall  and  the  courts 
of  last  resort  in  this  country  to  pass  the  line 
he  set  to  terminate  the  master's  liability,  an 
examination  of  the  cases  shows  that  the  most 
enlightened  and  conservative  courts  no  longer 
hold  that  a  willful  and  malicious  purpose  is 

Erima  facie  a  deoarture  from  the  master's 
usiness.  It  will  be  conceded  tiiat,  as  to 
passencrers  on  railroads,  the  line  drawn  by 
jjord  itenyon  does  not  now  receive  the  sanc- 


tion of  the  courts.  It  is  sometimes  contended 
that  this  departure  results  from  the  contract 
between  the  passenger  and  the  carrier,  and 
the  reasoning  to  support  the  decisions  declin- 
ing to  follow  the  earlier  cases  often  gives 
emphasis  to  this  feature.  No  sudi  feature, 
however,  is  present  in  the  case  of  Wallace  t. 
Merrimack  River  Nav,  A  Exp,  Go.,  nor  in 
Hou>€  V.  Newmarch;  and  while  perhaps  most 
of  the  cases  have  presented  that  feature,  and 
counsel  and  Judges  have  become  so  familiar 
with  it  that  it  readily  occurs  to  the  minds 
of  both,  and  often  finds  expression,  it  will 
be  found  that  the  cases  are  few  where,  in 
recent  years,  recovery  has  been  denied  strictly 
on  the  ground  that,  as  to  persons  not  pas- 
sengers, public  carriers  are  not  liable  for  the 
willful  or  malicious  sets  of  their  servants  in 
the  use  of  the  instruments  of  carriage  com- 
mitted to  their  control  in  the  conduct  of  such 
carriage  or  business.  There  are  some  such 
cases.  The  most  recent  of  such  that  I  have 
examined,  and  one  bearing  close  analogy  to 


owner  of  a  vessel  fitted  out  as  a  privateer  Is  not 
liable  for  any  piratical  acts  done  by  the  olfioers,  al- 
though he  may  be  liable  for  unlawful  acts  com- 
mitted upon  vessels  properly  taken  as  prise.  Dias 
V.  The  Owners  of  Privateer  Revenue  (ISli)  8  Wash. 
aC.262. 

But  in  a  later  case  in  the  United  States  Supreme 
Court  it  was  held  that  the  owners  of  a  privateer  are 
liable  for  the  acts  of  its  crew  in  plundering  and 
robbing  a  neutral  vessel  to  the  extent  of  actual 
damages,  but  cannot  be  made  liable  for  vindictive 
damages.  The  Amiable  Nancy  (1818)  IS  U.  8.  8 
Wheat.  667,  i  L.  ed.  458. 

The  owner  of  a  ferry  boat  is  not  liable  for  dam- 
ages done  by  the  captain  of  the  boat  in  leaving  the 
■lip  without  orders  and  pursuing  a  burning  barge 
and  towing  it  so  that  it  comes  in  contact  with  a 
yacht,  so  tbat  it  sets  fire  to  it  causing  injury.  Ay- 
crigg  V.  New  York  *  B.  B.  Oo.  a864}  80  N.  J.  L.  40Q. 

As  to  liability  for  permitting  slave  to  escape,  see 
lYf  b«  PermUtAmo  skive  to  escape. 

b.  TF<B/id  and  moZietous  aeti. 

In  accord  with  the  idea  entertained  in  the  early 
decisions  that  the  master^s  liability  depended  on 
authority  given  the  court  in  McManus  v.  Grickett 
(1800)  1  East,  106,  advanced  the  dictum  that  the 
master  could  not  be  liable  for  a  willful  or  mali- 
cious act  of  his  servant  because  as  soon  as  the  act 
became  willful  or  malicious  the  servant  was  no 
longer  within  the  scope  of  his  employment.  The 
court  said:  ^*The  servant  by  willfully  driving  a 
chariot  against  the  plaintiff^  carriage  without  au- 
thority of  the  master  gained  a  special  property  for 
the  time  and  as  to  that  purpose  the  chariot  was  the 
servant's.** 

That  reasoning  is  not  In  line  with  the  principle 
of  the  modem  decisions,  and  it  has  to  a  great  ex- 
tent been  departed  from,  but  it  made  a  deep  im- 
pression npon  subsequent  decisions  and  many 
oases  have  been  made  to  turn  upon  the  presence  or 
absence  of  malice. 

In  commenting  on  the  case  of  McManus  v.  Crick- 
ett,  Judoe  Bedfleld  in  bis  work  on  Railways,  6th  ed. 
page  684^  says:  ^'The  reasoning  (by  which  the  mas- 
ter is  held  liable)  certainly  applies  with  the  same 
force  to  that  class  of  cases  where  the  act  of  the  ser- 
vant is  both  direct  and  willful,  as  where  it  is  only 
negligent  The  master  is  not  liable  in  either  case, 
perhaps,  so  much  for  having  impliedly  authorized 
the  act,  as  for  having  employed  an  unfaithful  ser- 
vant, who  did  the  injury  in  the  course  of  his  em- 
ployment. And  whether  done  negligently  or  will- 
87L.a  A. 


fully,  seems  to  be  of  no  possible  moment,  as  to  the 
liability  of  the  master,  the  only  inquiry  beinir 
whether  It  was  done  In  the  course  of  the  servant's 
employment  .  .  ,  It  is  very  obvious  the  proper 
distinction,  in  regard  to  the  master's  liability,  can- 
not be  made  to  depend  upon  the  question  of  the 
intention  of  the  servant.  The  master  has  nothing 
to  do,  either  way,  with  the  purpose  and  intention 
of  his  servants.  It  is  with  their  acts  that  he  is  to  be 
affected,  and  if  these  come  within  the  range  of  thetr 
employment,  the  master  is  liable,  whether  the  act 
be  a  misfeasance,  or  a  nonfeasance,  an  omission  ot 
commiasioo,  carelessly  or  purposely  done." 

Judoc  Reeve  says:  **In  many  cases  of  injury  by 
negligence  there  Is  no  other  implied  contract  than 
that  genera]  one  with  all  mankind  that  they  shall 
not  suffer  from  the  neglect  of  those  whom  the 
master  employs;  and  this  general  implied  contract 
may  exist,  in  case  of  torts  by  violence,  that  his  ser- 
vants in  pursuit  of  his  business  shall  commit  no 
tort."   Reeve,  Dom.Rel.8ded.  610. 

T  can  see  no  more  reason  why  the  master  shall  be 
liable  for  damages  occurring  by  negligence  of  the 
servant  than  for  his  violence  whilst  punuing  his 
business.   Reeve,  Dom.  Rel.  8d  ed.  680. 

The  development  of  the  law  upon  this  branch  of 
t^e  subject  and  the  caution  with  which  the  oourts 
advance  is  very  interesting. 

AcU  done  by  mrwsml  outside  of  M»  eapaeUyaii 

seroont. 

There  can  be  no  question  that  the  master  will 
not  be  liable  for  acts  which  the  servant  does  out  of 
pure  malice  or  wantonness  not  purporting  to  act 
as  servant  and  having  no  relation  to  his  employ- 
ment. 

The  principal  Is  responsible,  not  because  the  serv- 
ant is  acting  in  his  name  or  under  color  of  his 
employment,  but  because  the  servant  was  actually 
engaged  in  and  about  his  business  and  carrying 
out  his  purposes.  It  matters  not  in  such  cases 
whether  or  not  the  injury  with  which  It  is  sought 
to  charge  him  Is  the  result  of  negUgenoe,  unsklU- 
f ulness,  or  wrongful  conduct,  for  he  must  choose 
good  agents  for  the  conduct  of  his  business.  But 
if  his  business  is  done  or  is  taking  care  of  itself  and 
his  servant  not  being  engaged  In  it,  nor  concerned 
about  it  but  impelled  by  motives  which  are  wholly 
personal  to  himself  and  simply  to  aetlBf y  his  own 
feelings  of  resentment  whether  provoked  or  un- 
provoked, oommits  an  assault  upon  another  when 
that  is  and  can  have  no  tendency  to  promote  an j 
purpose  in  which  the  prinoipal  Is  Interested  and  te 
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the  case  we  have  at  bar,  is  Steph&tuon  t. 
JBoutliem  Fiac.  Oo.  08  Cal.  S68,  16  L.  R.  A. 
475. 

In  the  case  of  PhUaMpkia  dt  B,  R  Co., 
T.  Derhy,  65  U.  B.  14  tfow.  468,  14  L.  ed. 
602,  it  is  said : 

'^Altbougli,  among  the  numerous  cases  on 
this  subject,  some  may  be  found  in  which 
the  courts  have  made  some  nice  disti  actions, 
which  are  rather  subtile  and  astute,  as  to 
when  the  servant  may  be  said  to  be  acting 
in  the  employ  of  his  master,  yet  we  find  no 
case  which  asserts  the  doctrine  that  a  master 
is  not  liable  for  the  acts  of  a  servant  in  his 
employment,  when  the  particular  act  causing 
the  injury  was  done  in  disregard  of  the  gen- 
eral orders  or  special  command  of  the  master. 
Such  a  qualification  of  the  maxim  retpondeat 
mperior  would  in  a  measure  nullify  it.  A 
large  proportion  of  the  accidents  on  railroads 
are  caused  by  the  negligence  of  the  servants 
or  agents  of  the  company.  Nothing  but  the 
most  stringent  enforcement  of  discipline, 


and  the  most  exact  and  perfect  obedience  to 
every  rule  and  order  emanating  from  a  su- 
perior, can  insure  safety  to  life  and  property. 
The  intrusting  such  a  powerful  and  danger- 
ous engine  as  a  locomotive  to  one  who  will 
not  submit  to  control  and  render  implicit 
obedience  to  orders  is  itself  an  act  of  negli- 
gence,— the  causa  causans  of  the  mischief, — 
while  the  proximate  cause,  or  the  ipsa  negli- 
oetUia,  which  produces  it,  may  truly  be  said 
in  most  cases  to  be  the  disobedience  of  ordera 
bv  the  servants  so  intrusted.  If  such  dis- 
ooedience  could  be  set  up  by  a  railroad  com- 
pany as  a  defense,  when  charged  with  neg- 
ligence, the  remedy  of  the  Injured  party 
would  in  most  cases  be  illusive,  discipline 
would  be  relaxed,  and  the  danger  to  the  life- 
and  limb  of  the  traveler  greatly  enhanced.^ 
Only  negligent  misconduct  was  involved 
in  the  case  just  citeci;  hence,  the  language 
of  the  court  is  limited  to  negligence.  The 
party  injured  was  traveling  by  railroad  ;  and 
it  may  be  insisted  that  only  such  travelers. 


promote  which  the  wrvant  was  employed,  then 
the  wrong  Is  merely  the  personal  wrong  of  the  ser- 
vant for  which  be  and  he  alone  Is  responsible. 
Haehl  v.  Wabash  K.  Co.  (1808)  119  Mo.  82!>. 

Thus  the  master  will  not  be  liable  for  the  act  of  a 
hrakeman  who  when  standinK  on  tne  platform  of 
a  car  kicks  a  person  standing  on  the  ground,  and 
who  has  made  no  attempt  to  board  the  train.  Mol- 
loy  V.  New  York  Gent.  &  H.  R.  B.  Go.  (VSBZt  10  Daly, 


8o  a  railroad  company  Is  not  liable  for  the  act  of 
Its  conductor  in  knowingly  and  willfully  taking 
and  transporting  upon  the  cars,  against  bis  wlil,one 
whom  he  bad  no  right  to  receive  upon  the  cars  for 
transportation.  As  where  the  conductor  assists  a 
third  person  in  kidnapping  a  person.  Jackson  v. 
St.  Louis,  L  M.  *  &  B.  Co.  (1886)  87  Mo.  428, 56  Am. 
Bep.  tfa 

8o  if  a  servant  sets  fire  to  a  prairie  through  mo- 
tives of  malice  or  wantonness,  the  principal  wiU 
not  be  liable  for  that  will  be  an  abandonment  of 
the  busineas  of  the  agent.  Johnson  v.  Barber  (1848) 
JO  Dl.  42B,  SO  Am.  Dea  418;  Armstrong  v.  Cooley 
a840)10UL61& 

As  to  willful  acts  done  in  the  presence  of  the  mas- 
ter, see  supra,  I. 

As  to  liability  for  aiding  escape  of  slave,  see  lY., 
Ii,  PermiUifno  eseape  of  slooe. 

DeeUiom  fottowfno  MeManm  v.  OriOutU 

There  are  many  decisions  which  turn  upon  the 
question  of  willfulness  or  malice  alone,  holding 
tbat  when  those  elements  appear  the  servant  is  no 
longer  within  his  employment. 

The  master  Is  not  liable  for  the  mallolous  acts  of 
hia  servant.    Bepeber  v.  Wattson  (1861)  17  Pa.  866. 

The  master  Is  not  liable  for  a  willful  trespass  of 
the  servant.    Wesson  v.  Seaboard  &  B.  B.  Co.  (1867) 

40  N.  asm 

A  master  Is  not  liable  for  injuries  designedly  or 
Intentionally  inflicted  by  his  servant*  Snodgraas  v. 
Bradley  a«e)  SGrant,  Cos.  48. 

The  prlndpaJ  is  not  in  general  responsible  for  the 
orlmlnal  conduct  of  his  agent.  Mitchell  v.  Mims 
(USB)  8  Tex.  6. 

A  person  allowed  to  ride  free  on  a  train,  by  em- 
ployes of  tbe  company,  cannot  hold  the  company 
liable  for  injuries  received  by  his  being  pushed 
from  the  train  by  the  employes  in  attempting  to 
rob  him.  Alabama  ft  V .  B.  Go.  v.  McAfee  (1808)  71 
Miss.  70. 

As  to  willful  acts  of  master  of  vessel  see  IV .,  g. 

A  laborer  on  a  building  who  negligently  or  want- 
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only  pushes  a  brick  from  tbe  top  of  a  completed- 
walU  which  he  had  no  business  to  touch  although 
it  is  done  before  he  has  left  the  phice  where  he  has 
been  at  work  is  not  acting  within  the  scope  of  hls- 
employmeuMo  as  to  make  the  master  liable.  Mayer 
V.  Thompson-Hutchinson  Bldg.  Co.  (Ahu)  (1894)  I*. 
B.  A. 

A  master  who  sends  his  servant  to  turn  a  tres- 
passing horse  out  of  his  (ield  cannot  be  made  liable- 
for  the  wanton  act  of  the  servant  in  throwing  a 
stone  at  tbe  hone  which  breaks  its  leg.  CantreU> 
V.  Colwell  a868}  8  Head,  47L 

Where  servants,  in  removing  stones  from  thebe«i 
of  a  stream,  contrary  to  the  ma8t?r*s  orders  tres- 
passed on  the  land  of  an  adjoining  owner  and  re- 
moved stones  from  his  land  it  was  held  that  the  mas- 
ter was  liable  for  their  act,  if  they  negligently  dis- 
regarded his  commands,  but  not  if  they  willfully 
did  so.    Southwick  v.  Estes  (1851)  7  Gush.  386. 

The  master  is  not  liable  for  tbe  willful  act  of  hia- 
servant  in  setting  the  master*s  dog  on  cattle  of  an- 
other person.    Steele  v.  Smith  (1854)  3  E.  D.  Smith, 

an. 

Servants  engaged  In  clearing  a  (ield  of  ground 
under  orders  to  set  no  Are  in  the  absence  of  the 
master  will  not  make  the  master  liable  for  injuries 
caused  by  their  willfully  setting  Ore  in  his  absence 
which  causes  injury  to  a  third  person.  Andrews  v. 
Green  (1882i  62  N.  H.  436. 

If  the  declaration  Is  against  the  master  for  the 
act  of  his  agent,  the  act  must  not  be  charged  to- 
have  been  willfully  done,  but  the  charge  must  be- 
neghgenoe.  Brasher  v.  Kennedy  (1849)  10  R  Mon. 
28. 

A  city  marshal  who  employs  an  agent  to  carry 
into  eifect  an  ordinance  relating  to  the  killing  of 
unmuzzled  dogs  is  not  liable  for  tbe  willful  act  of 
the  agent  in  killing  a  dog  not  within  tbe  terms- 
of  the  ordinance.  Prltcbard  v.  Keefer  (1870)  50  HI. 
117. 

In  TuUer  v.  Voght  QSTil)  18  Hi.  2T7,  the  court  after 
stating  that  the  master  cannot  be  made  liable  in 
trespass  for  the  willful  acts  of  his  servants,  states- 
that  he  Is  undoubtedly  responsible  for  injuriea  re- 
sulting from  the  negligence,  carelessness,  or  un- 
sklllf  ulness  of  the  servant,  but  tbat  be  Is  only  lia- 
ble in  a  special  action  on  tbe  case.  And  that  in 
such  action  the  declaration  avers  that  the  injury 
resulted  from  the  carelessness  or  unskillf uloess  of 
the  agent. 

A  master  is  not  liable  for  the  willful  acts  of  his> 
servant  when  contrary  to  his  orders  in  Interfering 
with  a  business  rival,  as  where  the  servants  of  tbe^ 
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And  by  the  railroad  sought  to  be  cbarsed, 
were  in  contemplation  of  the  court.  The 
whole  text  of  the  opinion  shows  that  its  logic 
has  a  larger  scope.  The  injury  was  not 
caused  by  the  negligence  or  other  misconduct 
of  the  servants  engaged  in  carrying  this 
traveler.  His  right  to  recover  damages  was 
expressly  held  to  be  independent  of  any  con- 
tract for  carriage.  One  who  has  such  a  con- 
tract may  found,  in  part  at  least,  his  rie;ht 
to  recover  on  the  contract  to  carry  safely. 
But  the  maxim  of  retpondeat  iuperior  is 
wholly  irrespective  of  any  contract,  expres- 
sed or  implied,  or  any  other  relation,  be- 
tween the  injured  party  and  the  master. 

In  the  case  of  Gulp  v.  Atchison  d  If.  R. 
Co,,  17  Kan.  475,  it  appears  that  the  plain- 
tiff was  traveling  in  his  private  wagon, 
drawn  bv  his  own  team  of  horses,  on  the 
public  highway,  near  a  station  on  the  de- 
fendant's road,  at  the  time  when  a  train  of 
its  cars  was  standing  there  on  its  track  ;  that 
the  servants  of  the  company,  carelessly,  un- 


I  necessarily,  and  with  gross  negligence, caused 
'  the  steam  whistle  to  be  blown  with  great 
violence,  at  which  the  plaintiff's  team  took 
fright,  ran,  and  the  plaintiff  was  injured. 
A  demurrer  to  the  petition  was  sustained  by 
the  trial  Judge,  which  on  appeal  was  held 
to  be  error.  In  delivering  the  opinion  of  the 
court.  Judge  Brewer  saia : 

"These  acts  [sounding  the  whistle,  and 
causing  steam  to  escape,  etc],  which  at 
times  are  legal  and  necessary,  may  be  done 
without  any  necessity  therefor,  out  of  mere 
heedlessness  and  negligence,  or  with  a  wan- 
ton and  criminal  intent  to  do  wrong.  .  .  • 
In  this  case,  while  the  defendant  might, 
under  some  circumstances,  lawfully,  and 
without  subjecting  itself  to  responsibility 
for  injuries  resulting  therefrom,  cause  the 
whistle  to  be  blown,  .  .  .  yet  the  same 
act,  done  without  any  necessity  therefor, — 
done  negligently  and  heedlessly, — might  ren- 
der the  defendant  responsible  for  all  in  Juries 
caused  thereby.     [Citing]    Toledo,  W.  db  W, 


proprietors  of  an  omnibiu  line  attempted  to  break 
up  the  buBincEB  of  a  rlral  by  surroundtoff  the  om- 
nibus of  the  rival  so  that  paasenffeiB  oould  not  get 
into  it    Green  v.  Maouamara  (1860)  1 L.  T.  N.  S.  0. 

The  master  of  a  vessel  is  not  liable  in  trespass  for 
the  act  of  ooe  of  the  orew  in  willfully  cutting  the 
sail  of  another  vessel  for  the  purpose  of  separating 
the  two  when  they  had  become  entangled.  Bow- 
cher  V.  Noldstrom  (1800)  1  Taunt.  668. 

Where  a  driver  of  an  omnibus  struck  with  bis 
whip  at  the  servant  of  a  tramway  company,  who 
had  ascended  (he  steps  of  the  omnibus  to  get  its 
number  because  it  was  obstructing  the  way,  the 
court  held  that  if  the  act  was  for  the  purpose  of 
preventing  an  action  against  the  owner,  the  owner 
was  liable,  but  if  it  was  to  prevent  an  action  against 
the  servant  himself,  there  was  no  liability.  Ward 
V.  General  Omnlbos  Go.  (1873)  tf  L.  J.  a  P.  MB,  S8 
L.  T.  N.  8.  860. 

To  make  the  master  liable  for  consequential  dam- 
ages resulting  from  the  trespass  of  the  servant  it 
must  appear  that  the  servant  was  in  the  course  of 
his  employment  and  that  by  an  injudicious,  negli- 
gent, or  unskillful  act  done  in  furtherance  of  the 
business,  the  injury  resulted  to  the  plaintiff.  But 
if  the  servant  willfully  and  to  effect  some  design 
of  his  own  does  an  injury  to  another,  the  master 
will  not  be  liable.  The  business  of  life  requires  the 
employment  of  servants  or  agents,  and  to  hold  that 
masters  are  liable  for  their  wUlful  and  wanton  acts, 
would  be  placing  every  employer  entirely  at  the 
mercy  of  those  whom  be  might  engage  In  his  serv- 
ice. Such  a  principle  would  greatly  Impede  if  not 
wholly  prevent  commercial  intercourse  between 
man  and  man.   Douglass  v.  Stephens  (1868)  18  Mo. 

A  bottler  who  has  undertaken  to  wash  and  re- 
turn whatever  bottles  of  a  rival  come  Into  his  pos- 
■sesslon  is  not  liable  for  the  act  of  one  of  his  serv- 
ants whom  he  has  set  to  washing  bottles  in  wantonly 
breaking  all  bottles  of  the  rival  which  he  finds. 
Delhi  V.  Ottenvlile  (188i)  14  Lea,  101.  In  that  case 
-the  court  says,  the  master  ought  not  to  be  held  re- 
•sponsible  for  such  wrongful  conduct  of  the  serv- 
ant as  he  bad  never  directed  him  to  do  nor  oould 
be  supposed  to  have  authorised  or  expected  the 
•servant  to  do.  A  liabUlty  so  extensive  would  make 
the  master  a  guarantor  of  the  servant's  good  oon- 
-duot  and  would  impose  responsibility  which  pru- 
•dent  men  woold  hesitate  to  assume. 

The  reasoning  of  the  last  two  cases  has  met  with 
•some  favor,  but  it  would  seem  that  It  has  no  place 
«n  any  system  of  law.   If  a  trustworthy  servant 
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cannot  be  found  it  Is  fiar  better  that  the  master^i 
business  should  go  undone  than  that  an  entire  com- 
munity should  be  placed  in  peril  for  the  master^i 
benefit.  In  most  instances  the  master  is  entirely 
to  blame,  because  of  carelessneas  or  penurlousness, 
for  having  an  untrustworthy  servant,and  hesbould 
answer  for  his  fault  if  not  for  his  servants. 

Ra/OiroaA  otiiis. 

The  principle  of  making  the  master  guarantee  tha 
conduct  of  servants  in  whose  hands  dangerous  ma- 
chines are  placed,  which  Is  developed  injfra,  Y., 
found  an  early  application  in  railroad  oases  al- 
though it  was  not  at  first  clearly  stated. 

Some  courts  stiU  adhere  to  the  old  rule  even  la 
these  oases.   Thus  it  has  been  held  that— 

A  railroad  company  Is  not  liable  for  the  willful 
act  of  its  engineer  in  running  over  cattle  on  the 
track.  Danner  v.  South  Garolina  R.  Go.  (1861)  4 
Rich.  L.  820;  DeGamp  v.  Mississippi  ft  M.  R.  R.  Go. 
(1861)  U  Iowa,  848;  Gooke  T.  lUlnois  Gent.  R.  Go. 
(1870)  80  Iowa,  2UL 

Moving  a  railroad  engine  simply  to  frighten  pas- 
sengers in  a  street-oar  at  a  crossing  Is  not  within 
the  scope  of  the  employment  of  the  engineer  so  as 
to  make  the  oompany  liable  for  the  injuries  re- 
ceived by  a  passenger  in  the  street^sar  by  Jumping 
therefrom  on  account  of  fright.  Stephenson  v. 
Southern  Pao.  EL.  Go.  (1800)  Jft  L.  R.  A.  47S,  OB  Gal. 
668. 

Where  plaintiff's  team  was  ran  over  by  defend- 
ant's train  and  case'  was  brought  to  reoover  their 
value,  the  court  said  if  the  injury  was  caused  by 
the  mere  willful  act  of  the  company^  servants  and 
not  in  execution  or  furtherance  of  the  business  in 
which  they  were  employed,  the  oompany  is  not  lia- 
ble in  this  form  of  action.  Gase  cannot  be  main- 
tained against  a  oompany  for  injuries  wlUfully  and 
intentionally  committed  by  its  servants  and  nol 
produced  In  the  coune  of  their  employment  In  do- 
ing the  bosinesB  for  which  they  were  employed. 
Illinois  Gent.  R.  (}o.  v.  Downey  (1867)  18  HL  260. 

Now  under  the  Towa  code  railroad  companies  are 
liable  for  the  willful  acts  of  their  servants  oon- 
nected  with  the  use  and  operation  of  the  road  on 
or  about  which  they  are  employed.  Marlon  v.  GU- 
cago,  R.  I.  *  P.  R.GO.  (1884)  64  Iowa,  GOO. 

But  In  other  Jurisdictions  It  Is  held  that— 

The  rule  with  respect  to  railroads  has  been  modi- 
fied so  that  if  the  servant,  while  acting  within  the 
scope  of  his  employment,  does  an  act  Injurious  to 
another,  either  through  neglect,  wantonness,  or 
intention,  then  for  such  abuse  of  authority  the 
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B.  (h.  T.  Earmon,  47  111.  398.  'Sic  uiere 
tuo  ui  alienum  non  laedai*  regulates  the  con- 
duct and  determines  the  liability  of  corpora- 
tions, as  of  individuals. " 

In  the  case  cited  by  Jvdge  Brewer  the  trial 
<x>urt  had  charged  the  jury : 

''If  defendants*  engineer,  with  intent  to 
frighten  plaintiff's  horses,  unnecessarily  and 
wantonly  let  off  steam  or  blew  a  whistle,  so 
that  plaintiff *8  horses  ran  off  and  injured 
him,  defendants  are  guilty.  Malice  in  the 
engineer  need  not  be  proved  positively,  but 
may  be  inferred." 

— And  refused  the  defendant's  request  to 
charge: 

''If  the  injury  was  caused  by  the  willful 
•nd  malicious  act  of  the  agent  of  the  defend - 
«nta,  the  defendant  is  not  liable." 

There  was  a  verdict  and  ludgment  for 
plaintiff,  which  was  affirmed  on  appeal. 
in  a  well-considered  opinion,  replete  with 
sound  reasoning,  that  court,  in  conclusion, 
this  language : 


"When  employed  in  the  discburge  of  his 
duty,  or  while  engaged  in  operatiDS  their 
engines  and  machinery  on  their  road,  if  he 
uses  such  agencies  in  an  unskillful  manner, 
or  so  negligently  as  to  occasion  injury  to 
another,  or  even  if,  while  so  engngcnf,  he 
willfully  perverts  such  agencies  to  tlie  pur- 
pose of  wanton  mischief  and  injury,  the  com- 
pany should  respond  in  damages." 

In  the  case  brought  tn  us  by  this  writ  of 
error  the  engineer  and  fireman  in  charge  of 
the  locomotive  engine  were  driving  it  on  the 
tracks  of  the  company,  pulling  a  regular 
train  of  cars,  running  on  schedule  time, 
charged  to  sound  the  whistle  frequently, 
witli  blasts  differing  in  time  and  touc,  ac- 
cording to  the  signal  to  be  given  or  the  pur- 
pose served.  If  injury  hi^  resulted  n'om 
failure  to  sound  it  at  the  required  times  and 
in  the  required  way,  the  company  might  have 
been  held  liable.  If  unnecessarily  and  neg- 
ligently sounded, — as,  for  instance,  when 
the  train  was  standing  where  it  should  be, 
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Is  responsible  to  the  penon  injured.  Gil- 
Item  V.  Boutb  *  North  Ala.  R.  Co.  (1881)  70  Ala.  S68. 

In  Illinois  Gent.  B.  Co.  v.  Middlesworth  (1868)  46 
ni.  4M,  the  ooort  in  boldlnff  a  railroad  company 
liable  for  the  act  of  its  engineer  in  running  upon 
and  killing  some  stock  upon  the  track  said:  ""  It  is 
not  infrequent  that .  •  .  they  (engineers)  rush  their 
machines  into  a  crowd  of  animals  with  no  other 
thought  than  to  see  bow  many  they  can  klU,  like  a 
sportsman  shooting  into  a  flock  of  quails,  and  boast 
of  their  skill  afterwards.  ...  A  spirit  of  reoklesa- 
oeas  seems  to  have  been  engendered  among  them. 
...  It  may  be  said  these  companies  must  take 
men  as  they  And  them  and  none  are  perfect;  yet 
there  is  a  vest  difrereooe  in  the  qualities  of  men 
engaged  in  the  same  pursuit  and  aii  proper  means 
should  be  used  to  provide  the  best  There  is  always 
a  choice  and  it  ought  to  be  moumbent  on  railroad 
companies  to  make  the  best  choice  without  regard 
to  compensation  of  men  to  whom  the  public  are 
obliged  to  entrust  their  property,  Uves,  and  all  that 
is  dear  to  them. 

Railroads  may  and  ought  to  be  liable  for  mall- 
4siou8  mischief  or  willful  injuries  in  running  upon 
and  inluring  persons  or  stock  trespesslng  upon  the 
road.  Chicago  *  M.  B.  Oo.  v.  Patohio  (U54)  18  111. 
208, 61  Am.  Deo.  66. 

A  railroad  company  is  liable  for  the  act  of  Its 
engineer  in  willfully  running  tlie  engine  against  a 
person  walking  on  the  track.  Terre  Haute  &  L  R. 
Co.  V.  Graham  (1874)  it  Ind.  286;  Indianapolis  k  V. 
R.  Co.  V.  MoClaren  (1878)  68  Ind.  668. 

The  company  is  liable  for  the  wUlfal  kflling  of  a 
mule  t^  running  a  train  over  it.  Banister  v.  Penn- 
sylvania Co.  (I88i)  96  Ind.  280. 

A  railroad  company  is  responsible  for  the  willful 
act  of  its  engineer  in  running  upon  stock  on  the 
track.  Vicksburg  *  J.  R.  Co.  v.  Fatten  (1866)  81 
ICtas.  IW.  66  Am.  Deo.  662. 

A  railroad  company  is  Uable  for  the  act  of  its 
engineer  in  putting  on  steam  and  increasing  the 
spped  of  his  train  when  he  sees  a  horse  on  the  track 
in  front  of  his  engine,  whereby  the  horse  is  killed. 
Prltcbard  ▼.  LaCrosse  *  M.  R.  Co.  (1868)  7  Wis.  282. 

In  Detroit,  &  B.  ft  L  R.  Co.  v.  Barton  (1878)  61 
Ind.  286,  a  recovery  was  sustained  upon  a  com- 
plaint which  charged  tiie  wiUful  and  malicious 
killing  of  plaintiff^  cow  by  defendant*s  aervantsw 

Under  the. Georgia  code  a  railroad  company  is 
Mable  for  the  kilhng  of  a  customer  who  has  gone 
to  its  oflioe  for  the  transaction  of  busloeas  by  a 
clerk  who  has  a  homicidal  mania.  Christian  v. 
Columbus  ft  R.  B.  Co.  (1887)  79  Ga.  tfOL 
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ITse  of  tohiaOe. 

Tn  an  action  to  recover  for  the  death  of  a  horse 
frightened  by  a  whistle  blown  by  defendant's 
engineer,  one  of  the  judges  said,  ff  while  In  d^ 
fendant*s  employ  and  In  the  exercise  of  the  duty 
for  which  he  was  employed,  the  engineer  mali- 
ciously, willfully,  and  wantonly  performed  those 
duties,  either  with  an  intention  to  injure  plaintiff 
or  with  a  reckless  disregard  of  the  safety  of  pUio- 
ti!r*s  property,  the  employer  is  liable.  (Tobb  v. 
Columbia  ft  O.  R.  Co.  (i^SZ)  87  8.  C.  194. 

Where  an  injury  was  caused  by  the  willful  act 
of  an  engineer  in  blowing  a  whistle  to  frighten  a 
horse  the  company  was  held  liable,  the  court  say- 
ing, the  master  is  liable  for  the  act  of  bis  servant 
within  the  general  scope  of  his  employment,  al- 
though the  special  act  t)e  done  at  a  time  and  In  a 
manner  contrary  to  an  express  order  of  the  master. 
Philadelphia,  W.  ft  B.  R.  Co.  v.  Branoen  (1886)  17  W. 
N.  C.  227. 

The  willful  sounding  of  a  stenm  whistle  by  the 
engineer  for  the  purpose  of  frightenioga  horse 
may  render  the  company  liable.  BlUman  x.  In- 
dIacapoUs.  C.  ft  L.  R.  Co.  (1881)  76  Ind.  176.  40  Am. 
Bep.  280;  Nashville  ft  C.  B.  Co.  v.  Starnos  (1871)  9 
Heisk.  62, 24  Am.  Bep.  297. 

If  the  engineer  uses  the  engine  which  has  been 
placed  under  bis  charge  for  the  purpose  of  inflict- 
ing wanton  Injury  on  another,  as  by  making  steam 
escape  so  as  to  frighten  horses  on  a  highway,  the 
company  will  be  liable.  Toledo,  W.  ft  W.  R.  Co.  v. 
Harmon  (1868)  47  HI.  296:  Chicago,  B.  ft  Q.  R.  Co.  v. 
Dickson  a871)  63  111.  161, 14  Am.  Rep.  U4. 

On  the  other  hand.  In  Hahn  v.  Southern  Pao.  R. 
Co.  (1871)  61  OiL  606,  the  court  says  if  the  opening  of 
cocks,  which  caused  the  frightening  of  the  horses, 
for  which  the  action  was  brought,  was  a  willful  and 
malicious  trespass  on  the  part  of  the  engineer  a 
grave  doubt  would  be  suggested  as  to  whether  the 
yerdiot  in  favor  of  plaintiff  should  t)e  permitted  to 
stand. 

WQJfvlMn  vMMn  and  vHXhoul  the  teope  of  em- 
ployment. 

A  large  line  of  oases  has  abandoned  the  ground 
that  willfulness  or  malice  alone  Is  the  dividing  line, 
and  have  advanced  to  the  position  that  willfulness 
will  not  relieve  the  master  if  it  was  manifested  for 
the  purpose  of  effecting  the  master^s  business.  Of 
this  class  are  assaults  on  passengers  in  att<>mptlng 
to  eject  them  from  the  cars.  See  note  to  Davis  v. 
Houghtelin  (1891)  (Neb.)  14  L.  B.  A.  787.  Those 
cases  are,  however,  controlled  by  the  master's  oon« 
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and  was  Dot  about  to  start,  or  the  time  had 
not  arrived  for  giving  the  signal  to  start, — 
and  an  injury  had  resulted  from  such  act  or 
omission,  for  such  negligence  the  company 
would  be  liable.  As  was  aptly  said  by  the 
supreme  court  of  Illinois,  the  result  to  the 
party  injured  is  the  same  whether  it  is  the 
effect  of  negligence,  or  from  wanton  and 
willful  purpose.  The  malice  pleaded  in 
this  case  is  only  that  which  the  law  implies 
from  an  act  of  wanton  cruelty.  We  are  in 
danger  of  refining  t.oo  much  when  we  attempt 
to  distinguish  between  a  negligent  and  a 
wanton  or  malicious  use  of  the  steam  whistle 
of  a  locomoti  ve  engine  in  charge  of  the  proper 
servants  of  the  company,  while  engaged  in 
pulling  its  regular  trains,  moving  at  sched- 
ule rate,  on  schedule  time,  under  direct,  con- 
stant telegraphic  orders.  If  it  is  contended 
that  in  this  act  the  servants  were  not  in  the 
master's  service,  because  not  employed  to 
blow  the  whistle  wantonly  and  maliciously 
to  frighten  travelers  or  their  horses,  that  con- 


tention is  fully  answered  by  the  supreme 
court  of  Il]inois,-*that  these  servants  are  not 
employed  to  do  any  negligent  or  unlawful 
act,  and  such  a  test  would  exempt  the  com- 
pany from  liability  from  all  affirmative  acta 
of   these  servants  violating  the  rii^hts  of 
others.     Toledo,  W.  A  IF.  ft.  Co,  v.  Harmon, 
47  111.  298 ;  Ghieago,  B.  A  q,  R,  Cb.  v.  Dick- 
son, 68  111.  151,  14  Am.  Rep.  114.     It  Is  con- 
ceded that,  in  case  of  passengers  receivings 
injury  from  the  action  of  the  servants  of  the 
railroad  company,  no  such  distinction  be 
tween  negligent  and  wanton  and  malicious 
conduct  obtains.    It  is  contended  that  in  eucb 
cases  the  corporation  is  held  because  of  ita 
contract  to  carry  safely.    That  is  one  reason, 
and  a  cogent  one,  for  holding  the  company 
in  such  cases,  but  it   is  only  one  of  the 
grounds  for  so  holding.     If  public  policy 
and  safety  require  that  carriers  who  under- 
take to  convey  persons  by  the  powerful,  but 
dangerous,  agency  of  steam,  sliall  be  held  to 
the  greatest  possible  care  and  diligence,  and. 


tract  with  the  paaBengrer  and  depend  upon  different 
principles  from  those  which  control  here. 
l^jeotlDff  trespaEsers. 

But  in  oases  where  the  employ6  Is  attempting  to 
eject  a  trespasser  the  principle  directly  applies. 

Where  a  child  was  Injured  by  Jumpinir  off  from  a 
car  in  obedience  to  the  command  of  the  driver,  de- 
fendants requested  the  court  to  chargre  that  the 
owners  of  the  oar  were  not  liable  for  the  injury,  if 
it  was  caused  willfully  by  the  acta  of  their  servant. 
The  court  refused  to  arive  this  instruction  and  the 
appellate  court  atDrmed  the  judgment,  but  there 
is  no  discussion  of  this  branch  of  the  case.  Bay 
Bhore  R.  Co.  v.  Harris  (1880)  67  Ala.  6. 

The  fact  that  the  conductor  acts  wantonly  and 
Dallciously  in  putting  a  trespassing  boy  off  from  a 
moving  train  will  not  relieve  the  master  from  re- 
spoDslbility  if  it  was  part  of  the  conductor^  duty 
to  remove  trespassers  from  the  train.  The  court 
says  the  relation  (of  master  and  servant)  being 
established  all  else  is  mode  and  manner  and  as  to 
that  the  master  is  responsible.  Kline  v.  Central 
Pac.  R.  Co.  (1809)  87  Cal.  400.  09  Am.  Dec.  282. 

A  railroad  company  which  Instructs  its  con- 
ductor not  to  allow  persons  to  ride  on  freight  cars 
is  responsible  for  the  act  of  one  of  its  conductors 
in  improperly  putting  a  person  off  from  a  freight 
oar  while  the  train  was  in  motion.  The  court  says 
that  the  rule  of  law  is  that  where  a  master  employs 
a  servant  to  do  an  act  which  involves  the  use  of 
force  against  the  person  or  property  of  another, 
and  the  servant  in  the  course  of  his  employment 
uses  force  in  a  manner  or  to  an  extent  unlawful 
and  unjustifiable,  the  master  is  liable.  Holmes  v. 
Wakefield  (1866)  12  Allen,  680, 90  Am.  Deo.  171. 

A  railroad  company  is  liable  for  the  act  of  its 
servant  in  using  unnecessary  force  in  ejecting  a 
trespasser  from  a  moving  train  either  from  mis- 
judgment,  negligence,  or  violence  of  temper. 
Harlinger  v.  New  York  Gent.  &  H.  B.  B.  Go.  a882) 
16  N.  Y.  Week.  Dig.  802. 

The  tortious  act  of  a  brakeman  in  driving  a  tres- 
passer from  a  moving  train  will  beassumed  to  have 
been  within  his  authority.  Farber  v.  Missouri  Pac. 
R.  Co.  (li^93)  20  L.  R.  A.  850, 116  Mo.  81. 

The  master  is  liable  for  unneceeMiry  violence 
tn  the  expulsion  of  a  trespasser  by  a  servant  acting 
within  the  scope  of  his  authority.  Gulf,  C.  ft  S.  F. 
B.  Co.  V.  Kirkbride  (1801)  70  Tex.  460. 

A  railroad  company  is  liable  for  wrongful 
force  in  expelling  a  trespasser  from  a  train.  CSark 
V.  New  York,  L.  E.  ft  W.  R.  Co.  (1886)  40  Hun,  605. 

If  persons  employed  by  a  conductor  to  expel  a 

87  L.  R  A. 


trespasser  from  a  train  strike  bim  unjustiflabty  In 
expelling  bim,  the  company  is  liable  although  the 
blow  was  struck  against  the  conduotor^  orders. 
Coleman  v.  New  York  ft  N.  H.  R.  Co.  0870)  108 
Mass.  160. 

The  master  is  liable  for  the  maUotous  act  of  an 
employ^  in  forcing  a  trespasser  off  from  a  moving 
train  causing  injury  to  him  in  case  the  servant  is 
acting  within  the  scope  of  his  employment.  Bess 
V.  Chesapeake  ft  O.  R.  Co.  (1801)  86  W.  Va.  4flS. 

A  railroad  company  is  liable  Tor  an  unjustlfiabla 
assault  by  a  brakeman  on  a  trespasser  to  compel 
hiin  to  leave  the  train.  Alabama  Great  Southero 
R.  Co.  V.  FnuEler  a8e0)  93  Ala.  45. 

In  Sanford  v.  Eighth  Ave.  R.  Co.  (1861)  28  N.  Y. 
846, 80  Am.  Dec  286,  whero  a  conductor  eji-cted  a 
person  from  a  car  for  ref  i  sing  to  pay  fare,  the 
court  said  the  company  was  liable  for  an  attempted 
expulsion  at  a  wrong  time,  but  it  was  insisted  that 
since  in  the  expulsion  the  conductor  used  unneces- 
sary force  and  wantonly  injured  the  deceased  Uie 
company  was  not  liable  for  the  excess,  but  the 
court  refused  to  allow  that  contention  on  the 
ground  that  the  assault  itself  was  unjustifiable  and 
the  company  beioflr  liable  for  that  as  principal  it 
was  also  answerable  for  any  excess  and  aggrava- 
tion which  attended  the  wrong. 

In  Higgins  v.  Watervliet  Turn  p.  ft  R.  Co.  (1871)  40 
N.  Y.  28, 7  Am.  Rep.  296,  a  case  in  which  tiie  ques- 
tion of  liability  for  ejection  of  a  passenger  was  in- 
volved, the  oourt  said:  ''  It  is  sufficient  to  make  the 
master  responsible  civUUer  if  the  wrongful  act  of 
the  servant  was  committed  in  the  business  of  the 
master  although  the  servant  in  doing  it  departed 
from  the  instructions  of  the  master.  The  rule  Is 
founded  upon  public  policy  and  convenience. 
Every  principal  is  bound  to  use  due  care  in  the 
conduct  of  his  business.  If  the  busineeB  is  con- 
ducted by  an  agent  or  servant  the  obligation  is  not 
changed.  The  omieslon  of  such  care  by  the  latter 
is  the  omission  of  the  master.  ...  If  he  employs 
incompetent  or  unworthy  agents  it  is  bis  fault: 
and  whether  the  injury  of  third  persons  is  caused 
by  the  negligence  or  positive  misfeasance  of  the 
agent,  the  maxim  reapondeat  tuperinr  applies  pro- 
vided only  that  the  agent  was  acting  at  the  time 
for  the  principal  and  within  the  scope  of  the  busi- 
ness intrusted  to  hiuL** 

In  Jackson  v.  Second  Ave.  R.  Co.  (Uttii  47  N.  Y. 
274,  7  Am.  Rep.  448,  where  there  was  a  mistaken 
ejection  of  a  passenger,  the  oourt  held  that  where 
the  company  has  the  right  to  authorize  the  use  of 
force  and  their  agents  acting  in  the  punuit  of  his 
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wbether  the  oonsid  i  ation  for  such  transpor- 
taiion  be  pecuuiary  or  otherwise,  the  per- 1 
flooal  safety  of  the  passeDgers  should  not  be  1 
left  to  the  sport  of  chance,  or  the  negligence 
-of  carriers'  agents,  or  their  wanton  malice, 
the  same  public  policy  and  safety  demand 
that  these  all -pervading  corporations,  who 
•commit  to  the  custody  and  use  of  their  ser- 
vants, in  such  great  numbers,  these  terrible 
expressions  of  the  powerful  and  dangerous 
agency  of  steam,  shall  maintain  discipline 
In  their  ranks,  and,  by  the  utmost  care  and 
-diligence,  protect  the  public,  not  only  from 
its  negligent  use,  but  from  its  wanton  or 
malicious  use,  by  these  servants,  to  the  hurt 
of  any  one  in  the  lawful  enjoyment  of  the 
state's  peace.  To  say  the  engineer  and  fire- 
man who  have  charge  of  the  locomotive  on 
«  regular  run  may,  while  so  running  it,  so 
blow  the  whistle,  wantonly  and  maliciously, 
that  by  their  manner  of  blowing  it  and  mo- 
tive for  blowing  it,  in  the  indulgence  of 


their  love  of  mischief  or  other  evil  motive, 
they  separate  themselves,  in  and  by  that  act, 
and  for  that  instant,  from  the  company's 
service,  is  to  refine  beyond  the  line  of  safety 
and  of  sound  reason.  Public  policy  andr 
safety  require  that  the  use  of  the  steam 
whistle  by  those  servants  who  are  in  charge 
of  the -locomotive,  and  while  the  locomotive 
is  in  motion  on  its  regular  or  authorized 
runs,  should  be  held  to  be  done  w-ithin  the 
scope  of  the  employment  of  those  seivants, 
60  far  as  to  charge  the  company  with  liabil- 
ity therefor.  The  rule  propounded  by  the 
plaintifF  in  error,  so  far  as  it  is  sound,  does 
not  reach  the  case.  In  my  opinion  the  judg- 
ment of  the  Circuit  Court  should  be  affirmed. 


>♦  Circuit  Judge,  beine  recused,  this 
case  was  heard  by  Judges  McCormick  and 
Locke*  who  differing  in  opinion  as  to  the 
law  of  the  case,  the  judgment  of  the  circuit 
court  is  affirmed  by  a  divided  court. 


•doty  to  them  and  under  authority  wliich  they  have 
Civen  ezoeedfl  through  zeal  or  Impetuosity  ot 
temper  the  deiriee  of  force  necessiiry  and  proper 
to  aoeomplieh  the  purpose,  and  injury  or  damaRC 
-eosue,  the  master  is  rosponslble. 

A  street-railway  company  is  liable  for  the  act  of 
its  driver  in  forcibly  throwing  from  the  platform 
of  the  car  a  person  who  when  the  car  Is  obstructing 
m,  croasiog  is  attempting  to  pass  over  the  platform 
for  the  purpose  of  avoiding  the  obstruction.  8bea 
V.  Sixth  Ave.  B.  Go.  (Ilf75)  62  N.  Y.  180, 20  Am.  Kep. 
•480.  In  that  case  the  court  says  if  Che  act  was  a 
mistake  committed  in  the  course  of  the  servaat^s 
•employment,  the  company  is  liable  and  also  if  it 
was  an  abuse  of  authority  oonfenred  upon  him,  the 
«ame  rule  is  applicable. 

In  an  action  by  a  newsboy  to  recover  damages 
•caused  by  being  driven  off  from  a  street-car  by  the 
oonductor,  the  defense  was  that  the  act  was  the 
malicioua  personal  act  of  the  conductor.  The 
court  satd  if  the  conductor  in  the  discharge  of  his 
<duty  as  manager  of  the  car  undertook  to  put  the 
boy  off,  the  law  required  him  to  act  in  a  prudeot 
•nanner  and  exercise  due  care  for  the  safety  of  the 
boy,  and  if  he  failed  to  do  so  and  in  consequence 
the  boy  was  injured,  the  master  is  liable.  North 
Chicago  aty  B.  Oo.  v.  Gastka  a880>  4  L.  B.  A.  481, 
X»Ili.6ia 

A  railroad  company  is  liable  for  the  act  of  one 
employed  to  clean  the  cars  andiremove  trespassers 
from  them  in  breaking  the  hold  of  a  boy  upon  the 
rail  of  the  car  while  it  is  in  motion,  thereby  In- 
juring him.  Northwestern  B.  Co.  v.  Hack  (1872)  86 
IlL  238.  In  that  case  the  court  says  it  is  true 
that  the  act  of  itself  was  not  in  the  line  of  duty  of 
May  employ^  of  the  company,  but  tbe  question  is 
whether  or  not  the  act  was  done  whilst  in  tbe  dis- 
•charge  of  his  duty,  not  in  the  precise  manner  in 
which  it  was  done,  but  was  it  his  duty  to  require 
pereons  to  leave  the  cars  and  prevent  their  remain- 
ing thereon. 

A  railroad  company  is  liable  for  tbe  excessive 
force  with  which  a  trespasser  is  ejected  from  Its 
•ctatlon.  Johnson  v.  Chicago,  B.  I.  &  P.  B.  Co. 
<188e)68Iowa,818. 

A  master  who  puts  a  servant  in  a  place  of  trust 
•or  responsibUity  or  commits  to  him  the  manage- 
ment of  his  business  or  tbe  care  of  his  property  is 
Justly  held  responsible  when  the  servant  through  a 
lack  of  Judgment  or  discretion,  or  from  infirmity 
4>f  temper,  or  under  the  influence  of  passion  aroused 
4>y  the  otroumstanoes  and  the  occasion,  goes  be 
yond  the  strict  line  of  his  duty  or  authority  and 
JnfliotB   an    unjustifiable   injury  upon    another. 

^  L.  R.  A. 


Cohen  v.  Dry  Dock,  E.  B.  ft  B.  B.  Co.  a877)  69  N.  Y. 
170. 

If  the  removal  of  trespassers  is  not  within  the 
duties  generally  pertaining  to  tbe  position  filled  by 
the  sert'ant  the  master  will  not  be  liable  for  his 
act  t>eoause  he  is  not  acting  in  bis  capacity  as 
servant. 

Unless  it  is  shown  to  be  within  the  authority  of  a 
brakeman  to  remove  trespassers  from  the  cars  the 
company  is  not  liable  for  his  willful  act  in  kicking 
a  boy  from  the  train.  Texas  ft  P.  R.  Co.  v.  Mother 
(1806)  6  Tex.  Civ.  App.  87. 

If  a  brakeman  has  no  authority  to  remove  tres- 
passers from  a  train,  the  railroad  company  Is  not 
liable  for  his  act,  compelling  a  boy  to  leave  a  truin 
while  in  motion,  by  reason  of  which  the  boy  Is  in- 
jured. Farber  v.  Missouri  Pac.  B.  Co.  (1888)  82  Mo. 
App.  881. 

To  hold  the  master  liable  for  the  ejection  of  a 
trespasser  from  a  moving  train,  tbe  one  who  did  it 
must  be  shown  to  have  been  acting  within  tbe 
scope  of  his  employment.  Bess  v.  Chesapeake  ft 
O.  B.  Co.  (1891)  86  W.  Va.  4B2. 

A  trespasser  who  seeks  to  hold  a  railroad  eom- 
pany  liable  for  wrongful  expulsion  from  a  train  by 
a  brakeman  must  show  that  the  acts  of  tbe  brake- 
man  were  within  the  scope  of  his  authority.  Texas 
ft  P.  B.  Co.  V.  Mother  (1888)  supra;  International  ft 
Q.  N.  B.  Co.  V.  Anderson  0891)  82  Tex.  620;  Texas  ft 
P.  B.  Co.  V.  Black  (Tex.)  June  18. 1804. 

In  Plans  v.  Boston  ft  A.  B.  Co.  0892)  17  L.  B.  A* 
837, 157  Mass.  877.  the  court  m  holding  that  a  tres- 
passer on  a  train  suing  for  injuries  caused  by  the 
fault  of  tbe  brakeman  in  compelling  him  to  get  off 
when  tbe  train  was  in  motion  was  precluded  from 
recovery  because  of  contributory  negligence,  says 
that  we  prefer  to  assume  witbout  deciding  that  it 
was  a  question  of  fact  whether  or  not  tbe  brake- 
man,  from  bis  general  employment,  bad  authority 
to  represent  the  company  in  ordering  a  trespasser 
to  leave  the  train.  **If  he  had  the  defendant  is  lia- 
ble for  his  negligence  or  misconduct  in  regard  to 
the  time  or  manner  of  doing  it.** 

So  where  a  brakeman  has  no  authority  to  remove 
trespassers  a  railroad  company  is  not  liable  for  the 
act  of  a  brakeman  on  a  freight  train  in  throwing 
coal  at  boys  trespassing  on  tbe  train  by  reason  of 
which  one  of  them  is  caused  to  fall  under  the  cars 
and  receive  an  injury .>  Towanda  Coal  Co.  v.  Hee- 
man  (1878)  86  Pa.  418. 

But  wbere  he  has  a  railroad  company  is  liable  for 
the  Injuries  caused  by  the  act  of  its  brakeman  in 
driving  a  trespassing  boy  from  the  train  by  throw- 
ing coal  at  him,  by  reason  of.  which  he  falls  under 
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A  railroad  company  L:  not  liable  fbr  an 
ii^orj'  to  a  child  ridinir  on  a  baad-car  on  in- 
vitation of  its  employes  contrary  to  the  rules  and 
not  in  accordance  with  any  custom  acquiesced 
In  by  the  oflBcers  of  the  company. 

(July  14, 1894.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Drew  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  tbe  negligence  of  de- 
fendant's servants.    Siverud. 


Statement  by  Hug^hes,  J,: 

The  appellee,  a  boy  about  four  years  (rfd*, 
while  riding  on  a  hand-car  of  appellant,  had 
his  hand  crushed  in  the  cogs  by  which  it  was 
operated,  and  for  the  Injury  recovered  dam- 
ages in  this  action  in  the  sum  of  $5, 000,  to 
reverse  the  Judgment  for  which  the  appeal 
in  this  case  was  taken.  The  facts  in  the 
case  are  substantially  as  follows:  Parkdale 
is  the  center  of  a  section  of  defendant's  rail- 
way in  Ashley  county,  Ark.  The  section  wa» 
about  six  miles  long,  and  Parkdale  was 
situated  about  the  center.  At  Parkdale  was 
located  the  railway  company's  section  house, 
at  which  the  laborers  and  foreman  resided. 
On  March  S9,  1892,  one  Bollinf  was  foreman 
of  that  section  (No.  6),  and  had  charge  of  all 
the  work  thereon.  He  lived  at  the  section 
house  at  Parkdale,  with  his  wife  and  child» 
Falls  Boiling,  who  was  at  that  time  about 


the  car  and  loses  a  leg.    Lang  v.  New  Tork,  L.  B. 
ft  W.  R.  Co.  (1880)  61  Hun,  003. 

Other  oases. 

The  master  is  liable  for  the  tortious  act  of  his 
servant  engaged  in  his  employment,  though  done 
iirillfully  without  orders,  or  even  against  orders. 
Bo  tbe  owner  of  a  steamboat  is  liable  for  the  acts 
of  its  officers  in  tortiously  colliding  with  and  sink- 
ing another  boat.  Duggins  v.  Watson  (185i)  15  Ark. 
118, 60  Am.  Dec.  660. 

A  collecting  agent  of  a  credit  company  who  goes 
to  a  house  to  make  a  collection,  and  failing  to  get 
the  money  assaults  the  occupant  In  attempting  to 
take  away  the  property  for  which  the  credit  was 
given  is  acting  within  the  scope  of  his  employment 
so  as  to  render  his  employer  liable  for  his  act, 
although  he  may  never  have  been  instructed  to 
take  such  action,  and  although  his  act  may  have 
become  willful  before  his  purpose  is  accomplished. 
O*0onnell  v.  Samuel  (1804)  81  Hun,  867. 

In  holding  the  master  liable  for  an  attempt  by 
hJs  servant  to  bribe  a  witness  the  court  said :  **  In 
this  case  the  clerk  had  consigned  to  him  the  geoeral 
and  special  duty  of  looking  for  and  arranging  the 
evidence  in  oases  where  the  company  was  sued  by 
persons  injured.  .  .  .  His  legal  authority  of 
course  but  extended  to  lawful  acts.  Bo  it  is  true  of 
all  agencies  as  they  are  not  appointed  for  the  pur- 
pose of  committing  wrongs  or  the  performance  of 
illegal  acta  except  in  rare  cases.  ...  In  this 
state  •  .  .  it  has  been  repeatedly  held  that  when 
acting  tn  the  scope  of  his  duty  acts  of  the  servant 
not  merely  careless  or  negligent,  but  willful  or 
malicious  acts  are  embraced.  ...  He  was  en- 
gaged in  the  performance  of  a  duty  for  the  com- 
pany. He  did  the  act  as  part  of  that  duty  although 
unauthorised.  We  are  therefore  of  the  opinion 
that  he  performed  the  Illegal  and  unauthorised  act 
while  acting  in  and  as  a  part  of  his  emplojrment, 
and  we  must  hold  tbe  company  responsible  for  his 
act."  Chicago  City  B.  Co.  v.  McHahon  (1B8S)  108  111. 
486, 42  Am.  Bep.  80. 

A  willful  act  which  will  exempt  a  master  from 
liability  for  the  tort  of  his  servant  must  be  done 
outside  of  his  duty  and  his  master^s  business. 
Rounds  V,  Delaware,  L.  ft  W.  B.  Co.  (1876)  64  N.  Y. 
120, 21  Am.  Rep.  607. 

Id  Oleadell  v.  Thomson  (1874)  60  N.  Y.  104,  the  car- 
rier had  placed  the  cargo  on  the  wharf,  where  it 
was  likely  to  be  injured  by  rain.  The  owner  wenf 
to  the  wharf  with  tarpaulins  for  the  purpose  of 
covering  it^  but  the  servants  of  the  carrier  took 
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one  of  them  away  to  cover  the  hatch  of  the  vessel 
by  reason  of  which  the  cargo  was  injured.  The 
court  held  that  although  the  act  of  the  servanta 
was  wrongful  and  was  not  authorized  by  the  mas- 
ter, yet  he  was  Uable  for  the  injury.  But  in  that 
case  the  fact  of  the  carrier^  duty  to  protect  th» 
cargo  until  deUvered  entered  into  the  decision  U> 
some  extent. 

By  the  (3eorgla  code,  the  master  is  liable  for  all 
torts  of  the  servant  in  the  prosecution  and  within 
the  scope  of  his  business,  whether  tlie  same  ara 
done  by  negligence  or  are  voluntary.  Lindsay  v. 
Ceotral  R.  ft  Bkg.  Co.  a872)  46  Ga.  447. 

The  owner  of  a  race-horse  is  liable  for  tbe  act  of 
his  Jockey  in  wiiifully  and  intentionally  fouling 
and  injuring  another  horse  in  the  race.  McKay  ▼. 
Irvine  <188S)  U  Bias.  168. 

Tbe  question  is  not  whether  the  servant  was  neg- 
ligent or  willful  but  whether  the  act  was  done  in 
the  course  of  the  servants  employment.  The  ar- 
gument that  when  tbe  servant  acts  wllifullr  he 
Ipso  fac^  leaves  the  employment  of  the  master  for 
the  moment  or  so  locg  as  his  passion  rages,  is  a  spa- 
cious fallacy.  Bckert  v.  St.  Louis  Transfer  Oo. 
a876)iSMo.  App.86. 

The  master  is  liable  for  the  willful  acta  done  in 
the  course  of  the  emplojrment.  Garretwn  ▼» 
Duemckel  (1872)  60  Mo.  104, 11  Am.  Bep.  40ft. 

The  principal  is  civilly  responsible  in  damages  for 
the  acts  of  his  agent,  whether  negligently  or  will- 
fully  done  in  bis  employment,  to  the  same  extent 
as  if  the  principal  himself  were  tbe  actual  wrong- 
doer. New  Orleans,  J.  ft  G.  N.  R.  Ca  v.  Bailey 
(1806)  40  Miss.  806.  In  that  case  the  court  says :  *'  If 
it  be  positively  certain  that  somebody  must  sulfer 
from  tbe  wrongful  acts  or  neglect  of  those  em- 
ployee, as  is  urged,  jand  that  without  the  poeitlva 
fault  of  their  principal,  upon  whom  should  the  ca^ 
iamlty  fall— upon  him  who  trusted  the  wrongdoer 
for  bis  own  gain  or  upon  the  stranger?  If  idia 
capital  in  search  of  splendid  investments  must  do 
its  work  by  agents  who  It  is  positively  certain*  will 
prove  negligent  or  abuse  their  trust,  upon  what 
principle  of  legal  right  or  ethical  rule  can  it  de- 
mand of  the  public  to  bear  the  wrongs  and  tnjuriea 
it  originates?" 

In  New  Orleans,  J.  ft  G.  N.  R.  Co.  v.  AUbritton 
(1850)  88  Miss.  242, 76  Am.  Dea  06,  with  referenoe  ta 
railroad  companies  it  is  stated  that  the  foundation 
of  the  rule  upon  thissubjeot  is  that  the  agent  Is  but 
an  instrument.  That  one  having  authority  over 
the  actions  of  another— who,  for  his  own  benefit,, 
places  him  in  a  condition  to  injure  others  by  tb<^ 
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four  yean  old,  and  who  is  the  real  plaintifF 
in  this  suit  On  March  29,  1892,  Section 
Foreman  Boiling  was  very  ill,  and  one  Mike 
O'Connor,  one  of  the  regular  section  hands, 
was  presumably  acting  as  temporary  fore- 
man. The  duties  of  these  section  hands  were 
to  keep  the  track  of  their  section  in  repair, 
and  do  all  things  necessary  to  that  end. 
Their  workine  hours  were  from  7  o'clock  A. 
M.  to  6  o'clock  P.  M.  each  day,  and,  except 
in  an  emergency,  the  foreman  and  laborers 
were  not  required  to  be  on  the  track  outside 
of  these  hours.  In  order  to  enable  this  section 
crew  to  do  its  work,  all  the  tools  necessary 
were  furnished  them  by  the  railway  com- 
pany, and  among  these  tools  was  a  hand -car. 
This  hand -car  was  furnished  them  for  the 
express  purpose  of  transporting  the  section 
laborers,  with  the  tools,  implements,  and  ma- 
terials, to  and  from  the  several  places  on  the 
line  of  road  within  the  section,  wherever 
needed,  and  for  no  other  purpose.  Indeed,  the 
rules  and  regulations  of  the  defendant  rail- 


way company  forbade  the  section  foreman  or 
any  one  of  the  section  men  allowing  any  one  to 
ride  on  the  hand-car  except  the  laborers  on  the 
section.  They  were  forbidden  to  use  the 
hand- car  except  in  their  work,  and  the  proofa 
show  that  the  hand-car  was  never  intended 
for,  nor  was  it  ever  used  for,  the  transporta- 
tion of  passengers.  On  the  contrary,  the  use 
of  the  hand  car  was,  for  this  purpose,  posi- 
tively and  affirmatively  prohibited.  The 
section  foreman  and  his  men  had  absolutely 
nothing  to  do  with  the  transportation  of  pas- 
sengers. On  the  contrary,  they  were  for- 
bidden to  do  such  work,  or  to  carry  pas- 
sengers on  the  hand-car  or  in.  any  manner. 
The  proof  was'  clear  and  undisputed  that 
Section  Foreman  Boll  in  ff  had  knowledge  of 
these  rules,  and  that  he  nad  repeatedly  im- 
parted bis  knowledge  to  O'Connor  and  his 
crew.  On  March  29,  1892,  the  section  hands 
came  in  early  from  work,  —between  6  and  5 
o'clock — at  the  express  orders  of  Doll  ing,  for 
the  purpose  of  taking  two  ladies  on  the  band- 


exercise  of  the  power  oonferred,— should  be  re- 
■pooaible  for  the  abose  of  that  power  by  falsajrent, 
as  If  it  were  the  act  of  himself,  whether  suob  abuse 
be  the  result  of  oegUgfnce  or  willfulness. 

Where  a  servant  la  engaired  in  acoompllshinff  an 
end  which  is  within  thesoope  of  his  employment, 
and  while  so  enipaired  adopts  means  reasonably  in- 
tended and  directed  to  the  end  which  result  in  in- 
jury to  another,  the  master  is  answerable  for  the 
ooDsequence.  reirardlesB  of  the  motives  which  in- 
duced the  adoption  of  the  means ;  even  though  the 
means  employed  were  outside  of  his  authority  and 
anainst  the  express  orders  of  the  master.  Pitis- 
burffh,  a  ft  St.  L.  B.  Go.  V.  Kirk  (1885)  108  Ind.  880, 
68  Am.  Rep.  075. 

The  master  is  liable  for  a  willful  act  done  in  the 
•oope  of  the  employment  and  bona  flde  for  the 
furtherance  of  the  master*s  business.  Arasmlth  y. 
O^emple  (188S)  11  DL  App.  80. 

Tbe  master  is  liable  for  willful  acts  done  in  the 
scope  of  the  servants  business.  Lee  v.  Nelms 
fl87«)  57  Ga.  26& 

Under  the  Oeorgla  code  making  a  railroad  com- 
pany liable  for  damages  done  by  the  running  of  its 
trams  without  reasonable  care  and  for  Injuries 
done  by  the  carelessness  or  improper  conduct  of 
the  company  or  its  agent,  tbe  company  is  liable  for 
Injuries  caused  by  the  Improper  use  of  the  whistle, 
although  the  engineer  acted  from  personal  malice 
and  revenge  toward  the  injured  person.  Georgia 
B.  Go.  V.  NewBome  (1878)  60  Ga.  488. 

DUikiet/Um  between  maHlce  and  willfulnesa. 

After  it  became  settled  that  mere  willfulness 
would  not  take  the  servant  out  of  his  employment, 
a  farther  distinction  was  made  upon  malice,  and 
tt  was  held  that  as  soon  as  malice  intervened  the 
servant  was  no  longer  within  his  employment. 

A  railroad  company  is  liable  for  the  act  of  its 
brakeman  In  kicking  a  trespassing  boy  from  the 
platform  of  a  moving  car,  unless  the  brakeman 
was  merely  using  his  authority  as  a  cover  for  ac- 
complishing an  independent  and  wrongful  pur- 
pose of  his  own.  Holfman  v.  New  York  Cent.  & 
H.  R.  R.  Go.  (1881)  87  N.  Y.  ai,  41  Am.  Rep.  887. 

If  the  servant  under  guise  and  cover  of  execut- 
tag  his  master^s  orders  and  executing  the  authority 
oonferred  upon  him,  willfully  and  designedly  for 
the  purpose  of  accomplishing  his  own  independent 
mallcioufl  or  wicked  purposes  does  an  Injury  then 
the  master  Is  not  liable.  Cohen  v.  Dry  Dock,  B.  B. 
*  &  R.  Go.  (18177)  00  N.  Y.  170. 

Where  an  action  was  brought  for  driving  de- 
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fondants  sheep  on  plain  tiff's  land  it  was  found 
that  The  sheep  were  In  charge  o!  i  be  herdsman  who 
acted  willfully  in  the  matior.  and  the  court  said: 
''It  was  his  duty  to  keep  the  sbeep  off  from  plain- 
tUTs  land  and  whether  he  negligently  or  willfully 
violated  it,  cannot  shield  defendant  from  liability 
for  the  damages  done  plaintifF  so  long  as  the  act 
was  within  the  course  of  the  herder^  employment. 
.  .  .  I  distinguish  between  the  willful  doing 
an  act  In  such  case  and  doing  tt  maliciously.  The 
former  may  imply  that  it  was  done  through  stub- 
bornness and  obHinacy,  but  not  necessiurily  for 
an  ulterior  purpose,  while  the  latter  implies  that  it 
was  done  with  an  intent  to  mjure.  It  was  the  duty 
of  defendant  to  keep  hia  sheep  oCF  from  plain tlflT^a 
land.  ...  If  he  employed  tnelfectual  means 
he  should  be  responsible  unless  he  were  prevented 
by  means  over  which  he  had  no  control.  French 
V.  G^resswell  (1886)  18  Or.  418. 

A  railroad  company  is  liable  for  the  act  of  its 
conductor  in  putting  a  trespasser  olf  from  the 
train  in  a  careless,  negligent,  or  reckless  manner, 
but  not  for  a  willful,  wanton,  or  malicious  trespass 
on  his  part  in  so  doing.  Pennsylvania  Co.  v« 
Toomey  (1870)  01  Fa.  256. 

Tbe  owner  of  a  street-car  is  not  liable  for  the 
act  of  its  driver  in  needlessly  striking  a  boy  with 
an  iron  bar  for  the  purpose  of  driving  him  off 
from  the  car,  because  such  act  is  not  within  the 
scope  of  his  employment,  but  it  may  be  liable  in 
case  tbe  driver  then  negligently  drives  oyer  the 
boy^s  foot  causing  injury.  Pittsburg,  A.  ft  M. 
Pass.  R.  Co.  V.  Donahue  (1871)  70  Fa.  110. 

A  railroad  company  is  liable  for  the  act  of  a 
brakeman  having  authority  to  eject  trespassers 
from  the  train  in  kicking  a  boy  oif  for  refusal  to 
pay  fare  if  his  act  was  to  subserve  the  interests  of 
the  company  and  not  to  accomplish  his  own  ends. 
The  court  says:  ''Undoubtedly  where  the  object  of 
the  servant- the  end  sought  to  be  reached  by  him 
—is  the  intentional  or  malicious  infliction  of  an  in- 
jury upon  the  person  of  the  trespasser,  the  com- 
pany is  not  liable  for  the  deed  and  the  existence  of 
malicious  or  intentional  and  wUlful  design  is  a 
question  of  fact  to  be  determined  from  all  the  cir- 
cumstances of  the  case.  If  the  end  sought  by  the 
employ^  was  the  infliction  of  injury.— if  the  pur- 
pose he  had  in  view  when  he  kicked  the  plain tilT 
from  the  train  was  to  injure  him,— then  the  com- 
pany is  not  liable  because  the  act  would  be  mali- 
cious and  wilif  uL  But  if  the  end  sought  was  the 
ejection  of  the  intruder,— If  his  purpose  was  devoid 
of  evil  design  and  merely  to  protect  the  interests 
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<car  up  to  Mr.  Einnebrew*8  residenoe,  which 
was  about  a  quarter  of  a  mile  beyond  the  end 
of  the  section,  and  off  of  section  0.  Kinne- 
brew  was  yery  ill.  His  wife  desired  Mrs. 
Meyer  to  come  and  sit  up  with  her.  Mrs. 
Meyer  had  asked  Mrs.  Maxwell  to  go  with 
her,  and  Mrs.  Maxwell  had  consent^.  So, 
in  order  to  get  to  Einnebrew's,  these  ladies 
asked  either  Mr.  Boiling  or  his  wife  or  both 
to  let  the  section  men  carry  them  up  to  that 
point  on  the  hand  car.  Mr.  Boiling  con> 
sented,  and  ordered  the  men  tocome  in  early 
from  work,  and  carry  the  ladies  to  Einne- 
brew's.  One  of  the  section  men  testified: 
**  We  were  employed  on  that  section  (No.  6), 
and  it  was  the  duty  of  the  bands  on  that 
section  to  see  every  part  of  the  road  on  that 
section  every  day.  When  we  got  ready  to 
start  over  the  nortli  end  of  the  section,  on  said 
March  29,  1892,  Falls  Boiling,  a  child  about 
four  rears  old,  began  to  cry,  and  wanted  to 
go  with  us,"  etc.  At  6 :20  P.  M.  the  section 
men  quit  work,  and  came  into  the  section 


house.  On  their  arrival,  Mrs.  Boiling,  who 
knew  the  purpose  for  which  they  had  come 
in  so  early „  sent  word  to  the  ladies  that  the 
men  had  como,  and  would  take  them  at  once. 
In  the  meantime  Falls  Boiling,  the  child  of 
Mrs.  and  Mr.  Boiling,  and  plaintiff  in  this 
case,  was  standing  near  the  hand-car,  crying 
to  take  a  ride  on  it.  Mike  O'Connor— who, 
the  testimony  shows,  was  much  attached  to 
the  child,  and  made  a  pet  of  it — asked  its 
mother  to  let  it  go  with  them  on  the  hand- 
car, and  Mrs.  Boiling  consented,  saying, 
''Take  good  care  of  my  boy,  and  brine  him 
back  safe.*  To  this  O'Connor  repliea,  ap- 
parently in  a  Joking  manner,  **  Tes,  we  will 
bring  him  back  sa^,  or  we  will  bring  him 
back  a  corpse. "  Upon  this  reply  being  made, 
Mrs.  Boiling  then  told  the  men  ''to  leave  her 
boy  alone,  and  not  to  take  him."  The  men 
made  no  reply  to  this,  but  simply  laughed. 
As  to  whether  or  not  this  conversation  act- 
ually took  place  the  proof  was  contradictory 
After  this  conversation,  Mrs.  Meyer  and  Mm 


of  hto  employer,— then,  however  carelesB  or  reck- 
less the  means  employed,  the  company  is  liable.** 
Smith  V.  Louisville  &  N.  B.  Go.  (1898)  (Kj.)  £8  L.  R. 
A.  72. 

A  railroad  company  cannot  be  held  liable  for  the 
act  of  a  brakeman  In  shoving  a  treapasserofl  from 
a  moving  train  after  he  has  failed  to  compel  him 
to  sive  a  small  sum  for  the  privilege  of  remaininflr. 
lUinois  Cent.  R.  Co.  v.  Latham  (Miss.)  Dec.  10, 1894. 
In  that  case  the  court  said  the  question  here  is 
whether  the  brakeman  in  doin?  what  he  did,  as  he 
did  it,  was  aotinff  for  the  company,  or  in  the  ac- 
complishment solely  of  his  own  independent,  will- 
ful,  malicious  and  wicked  purposes,  using  his 
authority  to  eject  passengers  as  a  mere  cover  un- 
der which  to  extort  money  not  for  fare  but  for  his 
•wn  pocket. 

It  is  not  clear  upon  what  principle  a  distinction 
can  be  made  as  to  the  purpose  of  abuse  of  author- 
ity. If  a  brakeman  is  given  authority  to  remove 
trespRssers  and  he  uses  his  authority  to  extort 
perquisites  for  himself  and  causes  injury  in  at- 
temptinir  to  enforce  his  authority,  the  cause  of  the 
injury  is  such  attempt  and  it  can  make  no  differ- 
ence what  brought  about  his  determination  to 
make  the  attempt.  Bo  long  as  he  is  acting  under 
and  in  accordance  with  his  authority  his  master 
is  responsible  and  the  more  outrageous  the  abuse 
he  is  capable  of  the  greater  the  responsibility  of 
the  master  for  his  negligence  in  entrusting  such  a 
person  with  such  authority. 

The  distinction  upon  malice  has  not,  however, 
been  unl  vei'sally  adopted.  In  regard  to  the  case  of 
Isaacs  V.  Third  Ave.  R.  Co.  aSTl)  47  N.  T.  128, 7  Am. 
Rep.  418,  a  case  in  which  this  distinction  was  made 
in  case  of  assault  on  a  passenger,  a  subsequent  case 
says:  "Isaacs  v.  Third  Ave.  R.  Go.  is  not  to  be  inter- 
preted as  holding  that  a  defendant  is  to  be  exon- 
erated from  liability  for  injuries  occasioned  by  the 
errors  and  negligence  of  his  reckless,  careless,  or 
unskillful  servant  because  the  driver  manifests  at 
the  same  time  that  he  is  ruffianly  and  brutal.  It  is 
nowhere  intimated  that  the  employment  of  car 
drivers  or  conductors  of  this  latter  clan  would 
benefit  their  masters  when  questions  of  pecuniary 
responsibilities  for  injuries  arise.**  Cohen  v.  Dry 
Dock,  B.  B.  ft.  B.  R.  Co.  (1876;  8  Jones  &.  8.  874. 

The  reasoning  of  Wright  v.  Wilcox,  19  Wend.  843, 
80  Am.  Dec.  507,  that  the  law  holds  a  willful  act  a 
departure  from  the  master's  business,  seems  to  be 
inconclusive  atfd  unsatisfactory.  The  same  act  is 
held  to  be  within  the  master's  service  when  per- 
formed with  a  good  motive  and  a  departure  from  1 
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this  service  in  a  new  and  independent  business  of 
the  servant  when  performed  with  a  bad  motive. 
How  can  an  act  of  an  agent  resulting  in  injury  to 
another,  which  is  within  the  line  of  his  duty  when 
carelessly  or  recklesslv  performed,  be  taken  out  of 
such  business  or  employment  when  repeated  un- 
der the  same  oiroumstanoes  with  a  similar  result 
by  the  mere  fact  that  it  was  performed  from  a 
malicious  motive.  If  a  principal  will  employ  an 
agent  of  reckless  disposition,  irascible  temper  or 
ungovernable  passion,  in  a  responsible  position  re- 
quiring intelligence,  tact,  and  Judgment,  be  should 
be  answerable  for  his  willful  or  malicious  con- 
duct as  well  as  negligence,  especially  to  tboee 
with  whom  be  is  brought  in  contact  solely  by 
means  of  such  employment,  and  while  directly 
engaged  In  performing  his  duties.  And  to  the 
same  extent  as  if  he  himself  were  possessed  of  the 
same  temperament  and  while  performing  the  serv- 
ices had  committed  in  person  the  identical  injury. 
Rounds  V.  Delaware,  L.  &  W.  R.  Co.  (1874)  8  Hun, 
329. 

The  ttuot  that  the  conduct  of  the  servants  consti- 
tuting the  negligence  complained  of  was  a  viola- 
tion of  their  duty  to  the  employer  or  was  needless, 
reckless,  or  wanton,  does  not  exonerate  the  master. 
Reasonable  care  and  fidelity  In  his  employment  la 
a  part  of  the  servant*s  engagement;  and  every  act 
of  negligence  on  his  part  is  in  some  sense  a  viola- 
tion of  his  duty  to  his  master  and  a  deviation  from 
his  authority,  nevertheless  while  so  deviating  and 
disregarding  their  instructions,  they  are  still  doing 
their  empioyer*s  work  though  not  according  to 
their  instructions.  Harriman  v.  Pittsburgh,  C  * 
St.  L.  B.  Co.  (1887)  45  Ohio  St.  IL 

The  true  criterion  of  the  master^  liability  should 
be  whether  or  not  the  act  of  the  agent  was  per- 
formed in  the  course  of  his  employment  or  while 
he  was  engaged  in  the  business  of  his  employer. 
The  act  and  not  the  manner  in  which  it  was  per- 
formed, or  the  mental  condition  of  the  aotor, 
should  determine  its  relation  to  the  service  in 
which  he  is  employed.  If  the  act  itself  be  in  the 
line  of  his  duty  and  result  in  injury  to  another, 
the  principal  should  be  Yesponsible  whether  the 
agent  was  acting  in  good  or  bad  faith,  negligently 
or  willfully.  Rounds  v.  Delaware,  I^  ft  W.  R.  Co. 
(1874)  8  Hun,  889. 

The  liability  of  the  master  **l8  to  be  attributed  to 
the  fact  that  the  master  has  placed  the  servant  In 
a  position  where  he  may  do  unauthorised  acts.  On 
what  principle  of  fairness  could  It  be  contended 
that  either  the  error  or  folly  of  employing  an  in- 
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Maxwell  (or  about  that  time)  arrired,  and 
^ot  apon  the  hand-car,  the  plaintiff  being 
taken  charge  of  bv  Mrs.  Maxwell,  who  held 
liim  in  her  arms  while  riding  on  the  hand -car 
«m  to  Mr.  Kinnebrew's.  After  Mrs  Maxwell, 
luv.  Meyer,  the  plaintiff.  Falls  Boiling,  and 
the  crew'  had  got  themselves  upon  the  hand- 
•car,  they  then  proceeded  up  the  road  a  dis- 
tance of  about  three  and  one  half  miles,  to 
Kinnebrew's,  and  on  arriving  there  the  ladies 
^ot  off  Uie  car,  O'Connor  going  with  them 
mp  to  the  house.  After  sitting  for  a  while 
in  social  conversation  with  the  ladies,  O'Con- 
nor returned  to  the  hand- car,  and  started  back 
to  the  section  house.  On  its  way  back  it  over- 
took one  Grant  Johnson,  a  negro  man,  walk- 
ing along  the  track.  The  hand  crew,  in  the 
5oodness  of  their  heart,  stopped  it,  and  took 
ohnson  aboard.  Up  to  this  time  the  child. 
Falls  Boiling,  had  been  riding  on  the  front 
of  the  car,  and  was  safe  and  sound.  But 
flhortly  after  Johnson  had  boarded  the  car  the 
little  fellow  commenced  to  grow  sleepy,  and 


began  to  nod.  O'Connor  and  the  crew  ob- 
served this,  and  fearing  the  child  might  fall 
off  the  front  of  the  car,  O'Connor  moved  him 
back  from  the  front  to  the  side,  close  to  the 
standards  where  the  cog  wheels  work.  The 
car  continued  on  its  journey,  but  shortly 
thereafter  the  boy  fell  asleep,  and  in  some 
unexplainable  manner  got  his  hand  caught 
in  the  cog  wheel  and  crushed.  In  the  court 
below  it  was  contended  bv  appellant  that 
Mike  O'Connor  and  his  section  men  were  act- 
ing wholl  V  and  entirely  without  the  scope  of 
their  employment  when  they  undertook  to 
carry  these  ladies,  the  plaintiff,  or  the  colored 
man  upon  the  hand -car ;  that  it  was  not  a  part 
of  defendant's  duty  to  carry  passengers, 
either  for  hire  or  for  pleasure,  upon  hand- 
cars ;  that  such  means  tor  the  transportation 
of  passengers  was  unknown  to  defendant's 
system  of  business ;  that  it  was  contrary  to 
the  usual  mode  of  doing  business  upon  this, 
as  well  as  other,  railroads ;  that  the  rules  and 
regulations  of  the  railway  company  forbade 


•oompetent  or  careless  lervant  nhould  brlnic  damage 
<Mi  a  stranirer  while  the  master  who  put  him  In  a 
position  where  he  migrht  commit  the  wrong  should 
tie  free  from  aU  obligation  to  respond  for  the  in- 
jury? The  appointment  of  such  improper  person 
t^  the  master  induced  the  wronjr  and  if  it  was 
•committed  in  the  course  of  his  employment,  that 
4b  while  the  relation  of  master  and  servant  actu- 
ally existed  in  tbe  particular  service  in  the  dis- 
charge of  which  the  servant  was  euffaffed,  the 
master  is  held  to  answer.  Bvery  act  is  willful 
which  Is  the  result  of  volition.  The  priueipte  pro- 
•ceeds  upon  the  ground  that  the  injury  by  reason 
•of  the  willful  act  is  to  be  attributed  to  tbe  neirii- 
4renoe  and  want  of  oare  of  tbe  master  in  the  selec- 
tion of  an  improper  servant  for  a  particular 
charge.  Bedding  v.  South  Oarolina  B.  Oa  (1871)  8 
&  a  N.  8. 1, 10  Am.  Rep.  681. 

Exemptary  damage$. 

While  the  subject  of  exemplary  damages  is  not 
•included  In  this  note,  yet  some  of  the  cases  which 
Apparently  hold  aaalnst  a  liability  In  case  of  mal- 
ice in  fact  merely  refuse  to  add  exemplary  dam- 
ages because  of  such  malice. 

Thus  a  principal  is  not  responsible  for  the  mal- 
Joe,  vexation,  or  wantonness  of  bis  agent  Id  suing 
-oat  garnishment  proceedings  unless  he  authorised 
-or  participated  in  it  or  subsequently  ratified  it 
Alabama  State  Land  Ck>.  v.  Reed  (1801)  9Q  Ala.  19. 

But  from  the  authorities  dted  in  that  case  the 
meaning  of  the  ooort  evidently  is  that  the  malice 
of  tbe  agent  wiU  not  subject  tbe  master  to  exemp- 
lary damages,  for  the  Alabama  rule  is  that  the 
principal  is  not  liable  for  vindictive  damages  be- 
•cause  of  the  malice  of  the  agent.  Pollock  v.  Gtentt 
<1B81>  SB  Ala.  878, 44  Am.  Rep.  619.  WhUe  hi  Jack- 
eon  V.  Smith  (1888)  75  Ala.  tf7,  it  Is  said  tbe  principal 
4b  liable  if  his  agent  maliciously  sues  out  an  attach- 
snent  without  legal  cause  for  the  actual  damages 
4one  but  cannot  be  made  liable  for  exemplary 
damages  unless  he  authorized  the  attachment. 

In  another  case  where  the  action  was  for  negh- 
«eoce  in  allowing  wires  to  become  dangerous 
whereby  plaintilt  was  injured,  tbe  court  says:  ''If 
the  action  on  the  part  of  the  persons  employed  by 
'the  telegraph  company  was  conceived  in  a  spirit  of 
mischief  or  criminal  indifference  of  civil  obllga- 
^lona,  and  this  was  brought  home  to  the  managen 
of  the  company,  or  11  the  managers  did  not  exer- 
oise  proper  oare  in  the  selection  of  the  agents,  or 
If  they  bad  reason  to  know  or  the  means  of  being 
Informed  that  they  were  not  skillful,  prudent,  or 
^UKJl  18 


careful,  then  the  Jury  can  add  exemplary  dam- 
ages.** Henning  v.  Western  U.  Teleg.  Go.  (1880)  41 
Fed.  Rep.  864. 

JfoUee  ai  prevenUng  defenses. 

An  interesting  fact  about  this  question  of  maUoe 
is  that  when  approached  from  another  direction  it 
not  only  ceases  to  be  a  defense  to  the  master  but 
also  aids  an  injured  person  in  maintaining  an 
action  which  his  own  negligence  would  otherwise 
bar.  Gases  of  this  class  are  numerous,  but  since 
most  of  them  do  not  discuss  tbe  subject  from  the 
point  of  view  of  this  note  tbey  are  not  collected 
here.  As  illustrations  it  may  be  stated  that- 
Willful  or  reckless  misconduct  by  the  employes 
of  a  railroad  company  may  give  a  right  of  action 
to  a  trespasser  injured  on  the  railroad  track,  when 
be  could  not  have  had  a  remedy  except  for  such 
willfulness  or  reckleasness.  Wright  v.  Boston  ft  A. 
B.  Go.  (1886)  142  Mass.  286. 

Becklessly  and  wantonly  driving  a  street>car 
against  a  wire  which  a  telegraph  company  is 
wrongfully  stringing  along  tbe  pubUc  street  will 
prevent  the  fact  that  the  Injured  person  was  in- 
jured in  an  unlawful  act  from  being  a  defense  to 
an  action  for  tbe  Injury  caused  thereby.  Banks  v. 
Highland  Street  B.  Go.  (1884)  186  Mass.  485. 

So  maliciousiy  running  against  a  pleasure  yacht 
sailing  on  tbe  Lord*s  Day  will  prevent  the  fact  that 
the  owner  of  the  yacht  was  violating  tbe  law  from 
being  a  defense  to  an  action  for  tbe  injury.  Wal- 
lace V.  Merrimack  Biver  Nav.  &  Exp.  Go.  (1888)  184 
Mass.  96.  46  Am.  Uep.  SOL 

Tbe  very  fact  that  the  presenoe  of  malice  bene- 
fits the  injured  person  whenever  the  attention  of 
tbe  court  is  not  called  to  tbe  fact  that  the  malice 
has  taken  the  servant  out  of  the  scope  of  bis  em- 
ployment shows  tbe  injustice  of  tbe  latter  rule 
and  also  shows  that  such  rule  has  no  place  in  tbe 
legal  thought  of  this  age  unless  placed  there  by  the 
binding  force  of  a  precedent  based  upon  a  legal 
fiction  which  never  should  have  had  existence. 

2%e  a]>pI<caMon  of  the  maiiee  doctrine  to  driven  of 

horses. 

Almost  all  the  shades  of  distinction  noted  above 
are  illustrated  by  cases  in  which  injuries  have  been 
done  by  drivers  of  horses. 

WUlf  ulness  relieves  master. 

Hie  master  is  not  liable  for  the  injuries  caused 
by  the  willful  act  of  his  servant  in  whipping  up 
his  horse  for  the  purpose  of  throwing  a  boy  who 
had  attempted  to  get  into  tbe  wagon.  Wright  v* 
WUoox  (1888)  19  Wend.  848, 81  Am.  Deo.  607. 
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it;  that  no  employ^  bad  authority,  power, 
or  right  to  involve  the  defendant  in  such  a 
manner.  Defendant  further  contended,  and 
evidence  was  introduced  to  show,  that  the 
printed  rules  and  regulations  of  the  defend- 
ant company  positivelv  forbade  the  section 
foreman,  or  any  and  all  of  his  section  hands, 
from  using  the  hand* cars  in  their  possession 
for  any  other  purpose  than  doing  work  upon 
the  road. 

Mewn,  Dodfl^  4k  JTohnson*  for  appel- 
lant: 

It  was  not  the  duty  of  the  defendant's  em- 
ployes to  carry  plaintiff  and  these  ladies  upon 
tills  hand-car;  their  acts  in  so  doing  were 
Toluntary  on  their  part,  as  an  accommodation 


to  the  parties,  and  in  direct  and  positive  vio 
lation  of  the  rules  of  the  company ;  havin^^ 
done  so  it  was  outside  the  scope  of  anv  del 
egated  and  designated  authority,  and  for  the 
results  of  their  action,  the  defendant  was  not 
ans^^erable 

Qulf,  C.  A  8,  F,  R,  Go.  t.  DawJdnM,  TT 
Tex.  228;  FiU$  v.  Boston  db  A,  K  Oo,  Ud* 
Mass  205 ;  Foviw%  v.  BoiUm  A  M.  R.  Co,  \^ 
Mass  191 ;  Chicago,  M.  db  8L  R  R,  Oo.  v. 
West,  125  111.  820 ;  MorrU  v.  Brown,  111  N. 
Y.  828 ;  Keating  v.  Michigan  Gent,  R.  Oo.  97 
Mich.  154 ;  Wiltse  v.  8tate  Road  Bridge  Co. 
88  Mich.  644 ;  1  Parsons,  Cont.  102 ;  Cooley, 
Torts,  638 ;  1  Addison,  Torto,  g  550,  note  1; 
2  Billiard,  Torts,  482;  Stoir,  Aff.  g  452; 
Paley,  Principal  ft  Agent,  296-298 ;  Smith, 


In  that  case  the  oourt  says  the  dlvldinigrllne  Is  the 
willf  ulnesB  of  the  act.  The  line  where  the  master^s 
llabJlity  ihall  terminate  must  be  plaoed  some- 
where, and  the  aoquiescence  of  Westminster  Hall 
for  many  years  in  the  rule  laid  down  by  Lord  Ken- 
yon  in  McManus  v.  Grlokett  (1800)  1  Bast,  100,  Is  an 
evidence  of  the  oommon  law  not  to  be  resisted  es- 
pecially as  it  will  not  be  found  to  conflict  with  any 
general  principle  of  that  law. 

The  master  is  not  liable  if  his  servant  in  charge 
of  a  horse  and  carriage  willf  uUy  runs  over  a  person 
In  the  highway,  but  is  liable  if  he  does  so  reck- 
lessly.   Cleveland  v.  Newsom  (1880)  45  Mich.  62L 

A  street  railway  company  is  not  liable  for  the 
willful  act  of  its  driver  in  running  upon  a  traveler 
upon  the  highway.  Wbitakerv.  Elighth  Ave.  B. 
Co.  (1878)  fil  N.  T.  28S,  rev*g  5  Bobt  660. 

A  street-car  company  is  not  liable  for  the  willful 
act  of  its  driver  in  running  against  a  vehicle  which 
Is  obstructing  the  track.  Wood  v.  Detroit  City 
Street  B.  Co.  (1884)  62  Mich.  402, 60  Am.  Rep.  239. 

The  master  is  not  Uable  for  hisservant^s  willfully 
driving  against  a  person  and  injuring  him.  Cleve- 
land V.  New8i)m,  tupra. 

Case  will  not  lie  against  the  master  if  the  servant 
willfully  drives  against  a  third  person  causing  In- 
Jury.    Savignao  v.  Roome  (1786)  0  T.  B.  126. 

Case  will  not  lie  against  a  master  whose  servant 
willfully  drives  against  the  carriage  of  another 
person,  whereby  it  Is  broken,  fiames  v.  Hurd 
(1814)  11  Mass.  07. 

Where  plalntifTs  and  defendant*s  carriages  be- 
came entangled  and  defendant*s  coachman  struck 
plalntiflTs  horses  with  a  whip,  causing  them  to 
spring  forward  and  injure  plaintilf^s  carriage,  the 
court  says:  **If  a  servant  driving  a  carriage  in 
order  to  elfect  some  purpose  of  his  own  wantonly 
strikes  the  horses  of  another  person,  and  produces 
the  accident,  the  master  will  not  be  liable,  but  if  in 
order  to  perform  the  master^s  orders  he  strikes, 
but  injudiciously  and  in  order  to  extricate  himself 
from  a  difficulty,  that  will  be  negligent  and  care- 
less conduct,  for  which  the  master  will  be  liable, 
being  an  act  done  in  performance  of  the  servant*8 
employment.  Croft  v.  Alison  (1821)  4  Bam.  ft  Aid. 
600. 

Willfulness  to  effect  object  of  master. 

If  the  driver  of  an  omnibus  turns  across  the 
path  of  a  rival  so  as  to  obstruct  the  road,  and  in- 
Jury  results,  the  master  will  be  liable  although  the 
act  was  willfully  done,  if  it  was  done  for  the  pur- 
pose of  advancing  the  master^s  interests.  Limpus 
V.  Ix>ndon  General  Omnibus  Co.  (1862)  1  Hurlst.  ft 
C.  626, 82  L.  J.  Exch.  84, 11  Week.  Rep.  147, 7  L.  T.  N. 
&S41. 

Where  an  injury  was  caused  by  the  driver  of  a 
runaway  team  intentionally  guiding  them  against 
a  wagon  to  stop  them,  the  court  held  that  although 
he  did  so  to  save  himself  from  peril,  the  master 
would  be  liable  if  the  runaway  was  caused  by  the 
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servant's  negligenoe,  and  the  act  of  stopping  them 
in  that  manner  was  a  prudent  one  under  the  cir- 
cumstances and  one  calculated  to  be  to  the  pecun- 
iary advantage  of  the  master.  Wolfe  v.  Mersereau 
(1866)  4  Duer.  478b 

In  a  case  brought  to  recover  for  injuries  in- 
flicted by  defendant's  servant  driving  an  ice  wagon 
against  plaintiff's  carriage,  the  oourt  says,  for  the- 
acts  of  the  servant  within  the  general  scope  of  hia 
employment  while  engaged  in  his  master's  business 
and  done  with  a  view  to  the  furtherance  of  that 
business  and  the  nmster's  interests,  the  master  will- 
be  responsible  whether  the  act  be  done  negligently, 
wantonly,  or  even  willfully.  The  acts  for  which 
the  master  will  not  be  liable  are  such  as  were  not 
done  in  tiie  course  of  the  service  and  were  not  such 
as  the  sert'ant  intended  and  believed  for  the  in- 
terest of  the  master.  Mott  v.  Consumers'  Ice  Co. 
a878)78N.Y.648. 

MaUce. 

In  a  case  in  which  the  servant  In  delivering  bread 
from  house  to  house  drove  liis  horse  upon  the 
sidewalk  and  when  plaintiff  remonstrated  drove 
against  plaintiff  and  injured  him.  the  oourt  saids. 
**The  rule  nuiy  be  stated  thus:  The  master  Is  not 
responsible  as  a  trespasser,  unless  by  direct  or 
implied  authority  to  the  servant  he  consents  to  the 
wrongful  act.  But  if  the  master  give  an  order  to- 
a  servant  which  implies  the  use  of  force  and  vio- 
lence to  others,  leaving  to  the  discretion  of  the 
servant  to  decide  when  the  occasion  arises  to 
which  the  order  applies,  and  the  extent  and  kind  of 
force  to  be  used,  he  is  liable,  if  the  servant  in  exe- 
cuting the  order  makes  use  of  force  in  a  manner 
or  to  a  deflrree  which  is  unjustifiable.  And  in  an 
action  of  tort  in  the  nature  of  an  action  on  the 
case,  the  master  is  not  responsible  if  the  wrong- 
done  by  the  servant  is  done  without  his  authority » 
and  not  for  the  purpose  of  executing  bis  orders, 
or  doing  his  work.  Bo  that  if  the  servant,  wbollr 
for  a  purpose  of  his  own,  disn^garding  the  object 
for  which  he  is  employed  and  not  intending  by  hlS' 
act  to  execute  it,  does  an  injury  to  another  not 
within  the  scope  of  his  employment,  the  master  la- 
not  liable.  But  if  the  act  be  done  in  the  execution 
of  the  authority  given  him  by  his  master,  and  for 
the  purpose  of  performing  what  the  master  has 
directed,  the  master  will  be  responsible,  whether 
the  wrong  done  be  occasioned  by  negligenoe,  or  by 
wanton  or  reckless  purpose  to  accomplish  the 
master's  business  in  an  unlawful  manner."  Howe 
V.  Newmarch  (1866)  ]Si  Allen,  48. 

But  other  courts  have  taken  a  different  view  of 
this  question. 

If  a  coachman  sees  his  enemy  sitting  on  the  box 
of  another  carriage  driving  along  the  same  high- 
way and  he  so  guides  his  own  team  as  to  bring  the 
carriages  into  collision  whereby  injury  is  done,  the 
master  is  liable.  MoClung  v.  Dearborns  (1800)  • 
L.B.  A.  204, 134  Pa.  886. 
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Mast.  &  8.  822 ;  Baker  t.  Kituey,  88  Cal.  681, 
99  Am.  Dec.  438 ;  Wi'ighi  t.  Wilcox,  19  Wend. 
343,  82  Am.  Dec.  507  ■,  Hoar  v.  Maine  Oent. 
B,  Co.  70  Me.  65,  35  Am.  Rep.  299 ;  Gardner 
y.  Neio  Haten  d  N.  Co.  51  Conn.  150,  50  Am. 
Hep.  12 ;  Chicago  d  A,  B.  Co.  v.  Miehie,  83 
111.  429. 

Where  there  is  a  diyislon  of  the  freight  and 
passenger  business  of  a  railroad,  the  common 
presumption  is,  that  a  person  found  on  a 
freight  train  is  not  legally  a  passenger. 

m>blfe  Y.  TexM  d  P.  B,  Co.  49  Ark.  860; 
JonM  V.  8i.  LouU,  J^.  d  P.  Packet  Go,  48 
Mo.  App.  410 ;  Chicago,  M.  d  St.  P.  B.  Co. 
▼.   West,  wpra. 

The  act  of  a  servant  of  a  railway  company 
in  inyiting  a  passenger  to  ride  on  a  "hand- 


car" cannot  be  assumed  to  be  the  company's 
act,  unless  the  servant's  authority  to  tlius  use 
the  hand-car  is  shown. 

International  d  G.  N.  B.  Co.  y.  Cock,  68 
Tex.  713 ;  International  d  G,  N.  B.  Co.  y. 
Prince,  77  Tex.  660. 

A  railway  company  owes  no  duty  to  an 
intruder  upon  one  of  its  timber  trains,  upon 
which  passengers  are  not  carried,  except  not 
to  wantonly  and  willfully  injure  him. 

Illinois  Cent.  B.  Co.  y.  Meacham,  91  Tenn. 
428 ;  Snyder  y.  Natchss,  B.  B.  d  T.  B.  Co. 
42  La.  Ann.  302 ;  St.  Louis,  1.  M.  d  S.  B. 
Co.  y.  Ledbetter,  45  Ark.  250 ;  Little  Bock,  M. 
B.  d  T.  B.  Co.  y.  Haynes,  47  Ark.  502 ;  St. 
Louis,  L  M.  d  S.  B.  uo.  y.  Monday,  49  Ark. 
264. 


A  master  le  liable  for  the  act  of  his  aeryant  in 
whipping  up  hla  horse  after  the  wagon  Is  caught  in 
a  wire  wbioh  a  telegraph  lineman  is  engaged  in 
stringing  and  injuring  the  lineman,  although  he 
wad  notified  to  stop  after  the  wagon  was  caught 
and  refused  to  do  so.  Clark  y.  Koehler  (1887)  40 
Hon,  636. 

Under  the  Illinois  statute  the  owner  of  a  stage- 
coach is  liable  for  the  wUlf  ni  acts  of  hisseryant  the 
driver.    Fuller  y.  Voght  a85D  18  UL  277. 

In  Scbaefer  y.  Osterbrtnk  (1886)  67  Wis.  4IXk  68 
Am.  Bep.  875«  where  it  was  contended  that  the  lia- 
Mlity  of  the  master  for  willful  acts  of  his  seryant 
which  had  been  estabUshed  in  case  of  the  relation 
of  passenger  and  carrier  did  not  extend  to  the  case 
of  driying  on  the  highway,  the  court  says:  *Two 
teanos  upon  the  high  way  each  with  a  sleigh'or  yehi- 
ole  coming  in  olose  proximity  to  each  other,  the 
driyer  of  each  most  certainly  owes  a  duty  to  those 
riding  with  the  other.  That  du  ty  is  created  by  law 
and  requires  each  driver  to  proceed  with  care  and 
oiroamspectlon  and  with  reference  to  the  shifting 
situatioo  of  tiie  other.  When  such  driver  is  a  serv- 
ant acting  within  the  course  and  scope  of  his  em- 
ployment  then  such  duty  rests  upon  the  master  as 
well  as  the  servant.  The  employer  in  such  case 
being  reaponstblefor  the  performance  of  such  duty 
by  his  delegated  sgency  can  no  more  escape  liabil- 
ity for  such  failure  when  it  occurs  through  the 
agent's  gross  negligence  or  willful  misconduct  than 
he  can  when  it  is  by  reason  of  his  agent's  want  of 
ordinary  care.** 

Additional  damages. 

If  there  is  wantonness  or  mischief  causing  addi- 
tional damages  in  the  Injurious  act  of  a  servant 
within  the  scope  of  his  employment  as  where  his 
servant  drives  against  the  carriage  of  another  per- 
son wantonly  as  well  as  oareiensly  and  negligently, 
the  conduct  will  enhance  the  damages  against  the 
master.  Hawes  y.  Knowies  (187i}  114  Mass.  518,  19 
Am.  Bep.  888i 

JLrreat  and  maHeious  prosecution. 

The  master  Is  liable  for  the  act  of  his  servant  in 
anlaw fully  arresting  a  person  whom  it  Is  the  mas- 
ter's duty  to  protect.  See  note  to  Mulligan  v.  New 
York  &  R.  B.  R.  Co.  0892)  (N.  Y.)  U  L.  R.  A.  791. 

In  Mali  y.  Lord  0868)  80  N.  Y.  881. 100  Am.  Dec.  448, 
it  was  held  that  the  owner  of  a  store  was  not  liable 
for  an  arrest  of  a  suspected  shoplifter  by  his  super. 
tnteDdent,butin  the  later  case  of  Mallach  v.  Ridley 
(1888)  16  N.  Y.  8.  B.  4,  a  lower  New  York  court  held 
that  the  principles  of  Mali  y.  Lord  had  been  de- 
parted from  in  later  cases  and  that  the  proprietor 
of  a  store  owed  a  duty  to  customers  which  would 
render  him  liable  for  a  false  arrest  of  them  by  his 
servants. 

An  express  company  is  liable  for  the  act  of  Its 
agent  in  causing  the  arrest  of  one  from  whom  he 
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is  attempting  to  collect  charges  on  property  taken 
without  payment  of  charges,  although  it  would  not 
be  if  he  was  acting  in  the  interests  of  the  public  in 
causmg  the  arrest.  Oameron  v.  Pacific  Exp.  Go. 
a892)  48  Mo.  App.  99. 

A  railroad  company  is  liable  for  the  act  of  Its 
agent  in  making  an  arrest  when  he  is  acting  within 
the  scope  of  his  employment.  Illinois  Cent.  R.  Co. 
v.  King  (1892)  69  Miss.  8S2. 

6  Mews'  Digest,  p.  267,  dtes'a  case  rVandenBynde 
V.  Ulster  R.  Co.  6  Ir.  C.  L.  Rep.  6,  affirmed.  5  Ir.  C.  L. 
Bel>.  828),  in  which  the  master  was  held  liable  for 
the  act  of  a  ticket  agent  and  station  roaster  in  ar- 
resting and  searching  one  who  went  to  the  ticket 
office  to  purchase  a  ticket,  because  they  thought 
he  had  stolen  one. 

A  person  Is  liable  for  the  act  of  his  attorney  In 
unlawfully  suing  out  process  and  causing  the  ar- 
rest of  a  person  against  whom  suit  is  brought. 
Coilett  V.  Foster  (1867)  8  Hurlst.  &  N.  856,  26  L.  J. 
Bxch.  412. 

It  is  within  the  scope  of  the  employment  of  a 
salesman  to  cause  the  arrest  and  search  of  a  perron 
whom  he  believes  to  have  stolen  property  from  his 
custody.  Staples  v.  Schmid  (1688)  19  L.  R.  A  884, 18 
B.L207. 

In  that  case  the  court  in  commenting  upon  the 
case  of  Mali  v.  Lord,  supra,  says:  **It  Is  true  the 
master  would  have  bad  no  right  to  arrest  and 
search  an  innocent  person.  But  it  is  equally  true 
that  he  would  have  had  the  right  to  detain  a  thief. 
The  case  therefore  was  one  where  the  act  aside  from 
any  excessive  force  might  be  lawful  or  unlawful 
according  to  whether  the  supposed  circumstances 
were  real  or  unreal.  The  servant  was  left  In  a  sit- 
uation where  he  was  obliged  to  determine  the  fact 
and  where  his  duty  to  his  roaster  depended  upon 
his  decision.  The  decision  was  his  and  the  act  was 
one  intended  by  him  for  the  ben^^fli  of  his  master 
and  which  his  duty  required,  if  the  fact  was  as  sup- 
posed, hence  as  to  third  persons  It  was  his  master's 
act.  The  criterion  of  the  master's  liability  can 
never  be  whether  the  act  would  have  been  lawful 
for  the  master  to  have  done  in  the  circumstances 
as  they  actually  existed. 

Where  the  porter  at  a  lallroad  station  got  into  an 
altercation  with  certain  persons  who  were  there 
waiting  for  the  train,  and  finally  gave  them  and 
plaintiif,  who  was  also  at  the  station,  into  custody 
under  the  charge  of  obstructing  and  assault!  np-  him 
in  the  discharge  of  his  duty,  the  court  ruled  tbac 
he  acted  without  the  slightest  authority  and  that 
the  railroad  company  was  not  liable.  Lumsden  v. 
London  ft  8.  W.  R.  Co.  (1867)  16  L.  T.  N.  8.  609. 

In  a  case  where  a  bank  was  held  not  liable  for  the 
arrest  of  a  person  to  whom  the  runner  had  been 
sent  to  collect  a  draft  with  whom  a  police  officer 
had  gone  to  protect  him.  who  made  the  arrest  at 
his  request,  the  court  said  that  in  order  to  make  the 
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To  render  the  master  liable  for  the  acts  of 
the  servant  the  servant  must  be  at  the  time 
employed  in  the  business  of  the  master. 

Whart.  Neg.  §§  157,  163,  168;  Whittaker's 
Smith,  Neg.  p.  164,  note,  pp.  155,  156,  163, 
168 ;  3  Thomp.  Neg.  p.  885,  and  cases  cited ; 
Jf.  7.,  T.dM.R  Ch,  V.  Sutherland's  Win- 
son,  Civ.  Gas.  (Tex.)  §  140,  p.  177;  Herlihy 
V.  Smith,  116  Mass.  365 ;  Bard  T.  Tohn,  36 
Pa.  483 ;  Sheridan  ▼.  Charlieh,  4  Daly,  838 ; 
Morier  v.  St,  Paul,  M,  d  M,  R  Oo.  81  Minn. 
851,  47  Am.  Rep.  798 ;  St<me  v.  Eili,  45  Gonn. 
44,  39  Am.  Rep.  685 ;  Maddox  v.  Broten,  71 
Me.  483,  86  Am.  Rep.  886 ;  Siarep  v.  Aahton, 
L.  R.  4  Q.  B.  476 ;  Baffner  t.  MitcheU,  L.  R. 
2  a  P.  Div.  867. 

Though  the  servant  be  at  the  time  in  the 


general  course  of  his  employment,  yet  if  the 
particular  act  complained  of  is  not  a  part  of 
the  duty  which  the  servant  is  employed  to 
perform,  and  has  not  been  authorized  oy  the 
master,  the  latter  is  not  liable. 

Whart.  Neg.  §  177 ;  Eaton  ▼.  Delaware,  L, 
A  W.  R  Oo,  57  N.  Y.  883,  15  Am.  Rep.  618 ; 
Bobertsan  ▼.  New  York  S  B.  B.  Oo,  33  Barb. 
91 ;  Flower  ▼.  Penneylvania-R  Oo.  69  Pa.  310, 
8  Am.  Rep.  351 ;  Duf  v.  Allegheny  VaJOey  B. 
Oo,  91  Pa.  458,  86  Am.  Rep.  675 ;  Pennsyl- 
vania B,  Oo,  ▼.  Langdon,  93  F^  31,  87  Am. 
Rep.  651;  Towanda  Ooal  Oo.  t.  Seeman,  86 
Pa.  418 ;  Eiggine  ▼.  Oheeapeake  A  D.  Oanal 
Oo.  8  Harr.  (Del.)  411 ;  Ohieago  d  A.  B.  Oo, 
V.  Michie,  88  Dl.  437;  Lygo  t.  Newbold,  9 
Exch.  803. 


bank  liable  tiiere  must  have  been  exprees  precedent 
authorltv  or  subsequent  ratifloation.  National 
Bank  of  Oommeroe  ot  Baltimore  v.  Baker  (1883)  77 
Md.tfSl 

Tbe  principal  will  not  be  liable  for  additional 
damages  because  of  the  malice  of  bis  agent  In  suing 
out  an  attacbment  although  he  may  be  liable  to 
make  compensation  for  tbe  bad  judgment  of  his 
agent  in  suing  It  out  wrongfully.  Wailaoe  v.  Fin- 
berg  (1870)  46  Tex.  8S. 

AMandL  

In  this  case  also  the  master  Is  liable  for  an  assault 
upon  a  person  whom  it  is  his  duty  to  protect.  See 
note  to  Davis  v.  Hougbtlfn  (1801)  (Neb.)  14  L.  B.  A 
787.   See  also  flS^ion/rom  eon,  supra. 

Tbe  master  is  liable  for  an  assault  by  bis  servant 
In  guarding  an  orchard  in  charge  of  which  he  has 
been  placed.    Ward  v.  Young  (1884)  42  Ark.  668. 

Tbe  master  is  responsible  for  the  assault  of  the 
foreman  of  his  shop  having  authority  to  discharge 
employte,  in  attempting  to  remove  from  the  prem- 
ises an  employ6,  whom  he  has  discharged.  Bogahn 
V.  Moore  Mfg.  ft  Foundry  Oo.  (1891)  79  Wis.  678. 

A  master  who  sends  his  servant  to  remove  certain 
furniture  from  a  house  Is  liable  for  a  willful  as- 
sault committed  by  the  servant  in  executing  the 
order.    Levi  v.  Brooks  (1877)  121  Mass.  601. 

One  who  employs  a  servant  to  aid  him  in  main- 
taining forcible  possession  of  property,  is  liable  for 
an  unlawful  assault  committed  by  the  servant 
while  so  engaged,  although  it  is  contrary  to  bis  em- 
ployer's orders.  Barden  v.  Felch  (1872)  109  Mass. 
164. 

Taking  a  garment  off  from  a  woman  who  had 
gone  into  a  store  to  purchase  it,  because  the  em- 
ployes thought  she  was  a  spy  from  a  rival  house  is 
within  the  scope  of  their  employment  so  as  to  ren- 
der their  employer  liable  for  the  assault.  <3eraty 
V.  Stem  (1888)  80  Hun,  420. 

A  master  who  sends  his  servant  to  get  an  artide 
of  furniture  belonging  to  tbe  master  but  which  is 
in  possession  of  a  third  person  is  liable  for  an  as- 
sault committed  by  the  servant  upon  such  third 
person  in  getting  possession  of  it,  although  be  had 
given  instructions  not  to  use  force  and  violence. 
McClung  V.  Dearbome  a80O)  8  L.  B.  A.  204, 184  Pa. 
886. 

Tbe  proprietor  of  a  hotel  Is  liable  for  the  Injuries 
caused  by  an  assault  upon  a  person  who  in  a  state 
of  intoxication  has  taken  possession  of  one  of  the 
rooms,  wnich  la  made  in  tbe  endeavor  by  the  clerk 
and  porter  to  eject  him  therefrom.  Wade  v. 
Thayer  (1871)  40  OaL  678. 

But  an  inn-keeper  is  not  liable  for  an  injury  in- 
flicted by  his  servant  upon  a  guest  during  a  per- 
sona altercation  between  them  about  a  matter  not 
within  the  scope  of  the  servant's  employment. 
Curtis  V.  Dinneen  (1886)  4  Dak.  246. 

A  master  is  not  liable  for  an  assault  by  its  serv- 
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ant  unless  at  the  time  of  making  it  he  was  acting 
within  tbe  scope  of  his  employment.  Ma^ft""  v. 
TllUnghast  a886)  140  Mass.  827. 

A  master  Is  not  liable  for  an  assault  by  his  serv- 
ant entirely  outside  of  the  scope  of  his  employ. 
0)fle]d  V.  MoOabe  (Minn.)  July  18, 1894. 

A  store  keeper  by  reason  of  the  invitation  to  the 
public  to  come  to  his  store  and  trade  undertakes  to 
keep  the  premises  safe  and  will  be  liable  in  case  be 
permits  cash  boys  to  acquire  the  habit  of  snapping 
pins  about  the  store  in  oonsequence  of  which  a  cus- 
tomer is  hit  in  the  eye  and  injured.  Swinarton  v. 
Le  BoutUller  a894)  81  Abb.  N.  a  28L 

But  there  Is  an  early  Bnglish  case  which  Is  not  In 
harmony  with  the  principles  of  later  cases  which 
held  that  where  a  person  -entered  a  shop  to  pur- 
chase some  goods  that  are  displayed  In  the  window 
and  tbe  clerk  refused  to  let  him  have  them  at  the 
prices  marked  and  after  some  words  committed  an 
assault  on  him,  the  court  held  that  the  owner  of 
the  shop  was  not  liable  for  the  assault,  not  having 
been  present  at  the  time.  Timothy  v.  Simpeon 
(188i)6  0ar.*P.489,lGromi».M.*  B.  767, 6  Tsrrw. 
244. 

In  the  following  cases  it  woidd  seem  that  the 
scope  of  the  servant^s  employment  covered  the  act. 

The  person  in  charge  of  a  freight  house  Is  not 
aottaig  within  the  scope  of  bis  authority  In  making 
an  assault  on  a  person  who  comes  to  the  freight 
house  to  get  a  consignment  of  goods.  Hudson  ▼. 
Missouri,  K.AT.  B.  Oo.  (1876)  10  Kan.  47a 

A  sleeping-car  company  is  not  liable  for  the  act 
of  its  porter  in  assaulting  and  throwing  out  of  the 
car  one  who  goes  to  the  door  to  ask  permission  to 
wash  his  bands.  Williams  v.  Pullman  Palace  Oar 
Oo.  (1888)  40  IJL  Ann.  87. 

Where  the  look-tender  of  a  canal,  whose  duty  was 
to  open  and  dose  tbe  locks  and  receive  tolls,  as- 
saulted a  boatman,  it  was  held  that  he  was  not  act- 
ing within  the  scope  of  his  employment,  and  the 
master  was  not  liable  for  bis  act  Ware  v.  Bara- 
tarla  *  L.  Oanal  Oo.  (1840)  U  La.  109,  86  Am.  Dec. 
189. 

A  railroad  company  who  has  stationed  an  agent 
at  the  entrance  of  cars  to  prevent  persons  entering 
who  have  not  procured  ticksts,  is  not  liable  for  an 
assault  and  battery  committed  by  the  agent  upon 
one  who  persisted  in  entering  the  car  without  a 
ticket.  Priest  v.  Hudson  Biver  B.  Oo.  (1876)  06  N. 
Y.669. 

It  is  not  within  the  scope  of  the  employment  of 
the  foreman  of  a  warehouse  whose  duty  is  to  de- 
liver property  to  consignees  when  they  come  for  it, 
to  assault  a  person  for  refusing  to  take  a  package 
because  it  is  in  bad  coodition  and  the  master  will 
not  be  liable  for  bis  act  in  so  doing.  Meeban  v. 
Morewood  (1888)  62  Hun,  666. 

Tbe  owner  of  a  boat  is  not  liable  for  the  act  of  a 
mate  in  striking  an  employ^  to  oompel  him  to  work 
faster.in  carrying  freight  on  board.   Smltbv.Mem- 


1804. 
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The  affirmatlye  eTidence  of  appellant  show- 
ing that  the  superior  officers  of  the  section 
foreman  had  no  notice,  information,  or  know- 
ledge of  the  violation  of  the  rule  forbidding 
the  carriage  of  third  parties  on  the  hand -car, 
and  there  being  no  eyidenoe  to  the  contrary, 
and  such  violation  not  being  of  such  nature 
as  to  make  it  known  to  such  superior  officers, 
and  there  beine  nothing  in  the  character  of 
a  hand- car,  or  ue  work  which  a  section  fore- 
man was  employed  to  perform,  to  induce 
people  to  believe  that  it  was  intended  by 
appellant  for  the  carriage  of  passengers,  es- 
pecially to  points  beyond  the  section  to  which 
it  belonged,  the  mere  fact  of  such  disregard 
of  the  rule  by  the  section  foreman  is  not  suffi- 


cient to  show  that  the  rule  had  been  waived 
by  the  company,  or  that  the  foreman  had 
authority  to  carry  the  plaintiff. 

Prince  v.  International  d  G.  JV.  B,  Co,  64 
Tex.  144 ;  Hull  v.  East  Line  A  R.  B.  R.  Co. 
66  Tex.  619 ;  Eaton  v.  Delaware,  L.  A  F.  R. 
Oo,  67  N.  Y.  882,  15  Am.  Rep.  518 ;  Robeflri- 
wn  V.  New  York  A  E.  R.  Oo.  22  Barb.  91. 

Messrs.  Wells  A  Williamson  and  Dan. 
W,  Jones  A  McCain,  for  appellee: 

We  do  not  contend  that  a  grown  person 
riding  upon  a  hand- car  as  a  passenger  could 
recover  for  any  injury  he  might  sustain  while 
so  riding. 

Of  course  the  child  could  not  be  guilty  of 
negligence,  and  the  negligence  of  the  mother 


phis  &  A.  G.  Packet  Oo.  (Tenn.)  June  6, 1886;  Jones  v. 
8t  liouls,  N.  &  P.  Packet  Oo.  (1891)  43  Mo.  App.  411. 

But  the  mere  fact  that  a  treBpasser  on  a  train  Is  as- 
■aulted  by  a  servant  of  the  company  is  not  sufficient 
to  charsre  the  company  idth  liability  nnlea  it  is 
shown  that  at  the  time  of  the  asaault  the  servant 
was  aotioff  within  the  scope  of  his  employment. 
Smith  V.  Louisville,  B.  ft  Bt.  L.  B.  Oo.  (1890)  124  Ind. 
894. 

Striking  or  whippino  dove. 

The  master  is  not  liable  for  the  act  of  his  overseer 
in  so  cruelly  whippioff  a  slave  tliat  death  results. 
Harris  v.  Nicholas  (1817)  5  Munf .  48a. 

A  master  is  not  liable  for  the  death  of  a  negro 
whom  he  has  directed  his  overseer  to  whip  until  he 
■  humbled,  if  he  maliciously  kills  him,  but  he  is 
liable  if  he  neRligently  or  carelessly  punishes  him 
QDtilhediea.  Puryear  v.  Thompson  (1844)  5  Humph. 
897. 

A  master  is  not  responsible  for  the  act  of  his  over- 
seer whom  he  has  sent  to  call  a  slave  belonging  to 
a  third  peison,  in  striklDg  the  slave  on  the  head  so 
•a  to  inflict  a  mortal  wound,  there  being  nothing 
to  show  that  he  anticipated  that  such  an  act  would 
be  neoesBary.  MoOoy  v.  McKowen  (1868)  26  Miss. 
487,  G8  Am.  Deo.  264. 

ShooUng. 

A  railroBd  company  is  liable  for  the  shooting  of 
a  passenger  by  a  conductor  in  attempting  to  expel 
him  from  the  train,  although  at  the  time  of  the 
shooting  the  trespasser  was  obeying  the  conduct- 
or^ orders  and  there  was  no  further  necessity  of 
any  act  of  violenoe  to  effect  the  expulsion.  South- 
ern Pao.  R.  Oo.  V.  Kennedy  (Tex.)  Dec  12, 1804. 

A  bridge  company  is  liable  for  the  act  of  a  watch- 
man  charged  with  keeping  trespassere  off  from  the 
bridge  who  shoots  a  person  whom  he  is  attempting 
to  put  off.   Haehl  v.  Wabash  B.  Oo.  (1898)  119  Mo. 


In  a  case  where  a  brakeman  who  had  been  di- 
rected to  remove  a  trespasser  from  a  train,  fired  a 
pistol  at  him  caustog  him  to  fall  under  the  car,  the 
oourt  held  that  he  could  recover  for  the  reckless 
and  willful  act  of  the  brakeman  within  the  scope 
of  hie  authority.  Mobile  ft  O.  B.  Oo.  v.  Scales  (1898) 
100  Ala.  868. 

A  railroad  company  Is  liable  for  the  act  of  Its 
watchman  In  shooting  a  person  whom  he  suspects 
of  having  attempted  to  break  into  a  car,  although 
in  so  doing  he  may  exceed  his  authority.  8t  Louis, 
L  M.  ft  8.  B.  Oo.  V.  Hackett  (1894)  68  Ark.  381.  In 
that  case  the  court  says  the  better  opinion  seems  to 
be,  that  the  master  is  liable  for  the  willful  and  ma- 
licious acta  of  the  servant  if  they  were  performed 
about  the  master^s  busineBS  in  the  course  of  the 
■ervant*s  employment. 

Persons  who  employ  a  watchman  to  gnard  a 
building  are  not  liable  for  his  act  in  shooting  a  per- 
son who  is  running  away  from  it  Oolden  v.  New- 
brand  (IBTO)  68  Iowa,  60, 86  Am.  Bep.  «67. 

t7L.R.  A. 


A  railroad  oompany  is  not  liable  for  the  act  of  its 
conductor  in  shooting  a  man  whom  he  supposes  has 
broken  into  one  of  the  cars  for  the  purpose  of 
stealing  from  it.  candlff  y.  Louisville,  N.  O.  ftT. 
B.  Oo.  (1890)  42  La.  Ann.  477. 

A  master  who  employs  a  person  to  guard  feed  is 
not  liable  for  his  act  in  shooting  another  person 
lawfully  on  the  premises  while  attempting  to  seize 
and  detain  him.  Davis  v.  Houghtelin  (1891)  14  L. 
B.  A.  787, 83  Neb.  582. 

The  master  is  not  liable  for  the  shooting  of  a  per- 
son where  the  servant  does  the  act  In  attempting 
to  maintain  unlawful  possession  of  land.  Sagers 
V.  Nuckolls  (1898)  8  Oolo.  App.  96. 

So  where  a  servant  engaged  to  aid  in  effecting  a 
forcible  entry  upon  certain  real  estate  shot  and 
killed  a  person  resisting  the  entry,  the  court  in 
holding  that  if  the  shot  was  flred  with  a  premedi- 
tated design  to  effect  the  death  then  defendant 
would  not  be  liable  unless  he  directed  or  authorized 
the  firing,  said:  ''The  principal  putting  the  others 
in  motion  is  answerable  for  all  the  necessary  or 
l^ral  and  natural  consequences  that  ensue,  such  as 
might  in  the  ordinary  and  natural  course  of  events 
follow.  To  this  extent  he  must  be  regarded  as  in- 
tending nil  the  consequences  of  the  proceeding  in- 
stituted and  carried  on  by  him.  The  acts  of  the 
agent  are  his  acts.  The  law  holds  that  he  ought  to 
have  foreseen  whatever  results  naturally  or  neces- 
sarily follow  from  his  unlawful  act  and  he  will  be 
liable  for  all  that  is  done  by  his  agents  in  further- 
ance of  the  general  design,  for  acts  within  the  gen- 
eral scope  of  the  design  or  which  legitimately  or 
naturally  result  from  the  purpoee.  But  the  princi- 
pal is  not  liable  for  the  malicious  and  willful  act  of 
the  servant  done  without  his  direction  or  author- 
ity," and  it  was  held  that  the  willful  killing  of  a 
person  could  not  be  regarded  as  within  the  1  ntention 
of  the  undertaking.  Praser  v.  Freeman  (1871)  48  N. 
Y.  606, 8  Am.  Bep.  740. 

In  the  lower  court  in  which  it  appeared  that  de- 
fendant had  invited  the  servant  to  go  in  with  him 
and  fight  it  out,  and  that  defendant  knew  that  the 
servant  was  armed,  the  court  says :  **  If  a  person 
therefore  asks  another  already  in  his  service  to  as- 
sist him  and  to  do  it  by  fighting  an  adversary  in 
order  to  accomplish  some  purpose  though  lawful 
in  Itself  and  connected  with  the  services,  he  must 
be  responsible  for  the  act  of  the  servant  because 
he  has  enlisted  him  to  commit  acta  which  other- 
wise would  be  held  to  be  willful  and  without  the 
line  of  duty  or  the  service  for  which  he  was  em- 
ployed.**  Fraser  v.tFreeroan  (1870)  66  Barb.  284. 

It  Is  difficult  to  understand  how  that  decision  by 
the  court  of  appeals  can  be  Justified. 

Distinction  between  trespass  and  ease. 

Much  confusion  has  been  thrown  around  this 

question  of  liability  for  willful  acts  by  the  attempt 

to  maintain  the  distinction  between  trespass  and 

Oases  which  decided  nothing  more  than  that 
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could  Dot  be  imputed  to  Ihe  child.  The  doc- 
trine of  imputed  negligence  has  been  entirely 
exploded. 

Bishop,  Kon-Cont.  L.  583;  Chicago  Oity 
R.  Go.  V.  WUcox,  21  L.  R.  A.  76,  188111.  870; 
Newman  v.  PhiUipsburg  Horse  Ckvr  B,  Go,  8  L. 
R.  A.  842,  52  N.  J.  L.  448 ;  Chase.  Torts.  231. 

In  case  of  an  injury  to  a  child,  two  causes 
of  action  arise'H>ne  in  favor  of  the  infant  for 
his  personal  injuries,  and  one  in  favor  of  the 
parent  for  losses  suffered  by  him  or  her. 

Sil>ley  T.  RatUffe,  50  Ark.  480. 

Whether  the  father's  action  would  have 
been  barred  by  the  negligence  of  the  mother 
we  need  not  discuss.  It  Is  certain  tliat  this 
did  not  bar  the  child. 

A  child  of  tender  years,  having  no  discre- 


tion, must  be  supposed  to  be  riding  in  tn- 
vitum.  When  taken  aboard  a  hand-car  he  it 
in  no  sense  a  passenger.  If  an  engineer  or 
conductor  should  tie  a  man  and  by  sheer 
physical  force  put  him  aboard  the  engine  or 
the  coach  of  a  passenger  train,  and  carry  him 
against  his  will,  could  the  victim  in  such 
case  be  called  a  passenger? 

If  while  being  carrier  such  a  person  were 
injured,  he  would  be  entitled  to  his  redress, 
but  he  would  not  sue  as  a  passenger. 

Appellee's  case  is  the  ordinary  one  of  a 
person  injured  bv  a  dangerous  piece  of  ma- 
chinery, where  the  injury  is  caused  by  the 
negligence  of  those  having  the  machinery  in 
charge. 

The  "turn-table"  cases  furnish  an  analogy. 


trespass  was  not  the  proper  form  of  action  have 
been  subsequently  olted  as  hoidinff  that  no  action 
would  lie. 

In  Mclfanus  v.  Crickett  aSOO)  1  East,  108,  it  was 
held  that  if  the  servant  willfully  drives  affainst  a 
third  person  and  Injures  him,  the  master  is  not  lia- 
ble In  trespass.  The  oourt  says  that  the  servant 
by  willfully  driving  against  plaintiff  without  his 
master*8  oonsent  ffains  a  Bpedal  property  for  the 
time  and  so  for  that  purpose  the  vehicle  was  the 
servant^s.  The  lanfcuage  of  that  case  Is  broad 
enough  to  hold  that  there  is  no  liability  in  any 
form  of  action,  but  the  case  in  reality  seems  to 
have  turned  upon  the  dlstinotion  between  trespass 
and  case. 

Where  defendant  had  Instructed  his  servant  to 
deposit  some  rubbish  near  but  not  to  let  it  go 
against  plaintiff^s  wail  and  by  reason  of  the  char- 
acter of  the  rubbish  some  of  it  did  go  against  the 
wall,  the  defendant  was  held  liable.  Bailey,  J., 
Said:  ''If  in  execution  of  the  order  it  was  the  neoee> 
sary  or  natural  consequence  of  the  act  ordered  to 
be  done,  that  the  rubbish  should  go  against  the 
waU.  the  master  is  answerable  in  trespass."  little- 
dale,  J.,  said:  **Wbere  a  servant  does  work  by  order 
of  his  master  and  the  latter  Imposes  a  restriction 
in  the  course  of  executing  his  order,  which  it  is 
diiilcult  for  the  servant  to  comply  with,  and  the 
servant  in  executing  the  order  breaks  through  the 
restriction,  the  master  is  liable  in  trespass.  But  if 
the  injury  arises  from  want  of  ordinary  care  in  the 
servant,  the  master  will  only  by  liable  tn  case." 
Gregory  v.  Piper  (1889)  9  Bam.  Sg  0, 601, 4  Mann,  ft 
B.'.500. 

In  McLaughlin  v.  Pryor  a842)  4  Ifann.  ft  0. 68,  4 
8cott,  N.  R.  666,  Car.  ft  M.  864,  it  is  said  that  a  ser- 
vant cannot  make  his  master  a  trespasser  against 
his  wiU.  But  lu  that  case  the  master  sat  upon  the 
box  of  the  carriage  and  saw  the  postboys  attempt 
to  force  their  way  into  a  line  of  carriages  without 
remonstrance,  and  he  was  held  liable  in  trespass 
for  the  injury  done  by  them. 

As  to  liability  for  acts  done  in  the  presence  of  the 
master  generally,  see  I. 

A  landlord  is  not  liable  in  trespass  for  the  act  of 
the  bailiff  In  wrongfully  seizing  property  for  rent 
unless  he  authorized  or  ratifies  the  act.  Freeman 
V.  Kosher  (1848)  18  Q.  a  780, 18  L.  J.  Q.  a  840,  18 
Jnr.  881. 

If  a  servant  is  oommanded  to  pull  down  a  little 
wooden  house,  in  which  plalntifl  was  and  would 
not  come  out,  and  the  servant  is  told  to  take  care 
not  to  barm  plaintiff,  and  if  in  pulling  down  the 
house  the  plaintiff  is  wounded,  the  master  is  not 
liable  in  txespass.   Kingston  v.  Booth  (1686)  Skin. 


Trespass  will  not  lie  against  a  master  for  the  acts 
of  his  servant  in  cutting  timber  on  the  land  of  a 
third  person  without  the  consent  or  approbation 

27  L.R.A. 


of  the  master  and  oontrary  to  his  express  direo- 
tions,  as  where  the  servant  was  sent  to  cut  timber 
on  land  adjoining  that  where  the  trespass  was  com- 
mitted.   Blackburn  v.  Baker  (1840)  1  Ala.  173. 

Trespass  will  not  lie  against  a  railroad  company 
for  the  killing  of  stock  on  the  track  by  the  negli- 
gence of  persons  hi  charge  of  the  train.  Selma  B. 
ft  D.  Go.  V.  Webb  a878)  40  Ala.  MO. 

A  master  cannot  be  held  liable  in  trespass  for  an 
act  committed  by  his  servant  in  the  ordinary 
course  of  his  business  unless  the  act  was  done  by 
his  authority  or  command  or  he  assented  to  it  or  it 
was  a  neoeseary  Incident  to  the  discharge  of  the 
business  which  the  servant  was  set  to  do.  Fer- 
gusons V.  Terry  (1840)  1  B.  Mon.  90, 

A  railroad  company  is  not  liable  in  trespass  for 
the  act  of  Its  servant  in  running  an  engine  over  a 
wa^on  at  a  highway  croasing.  Philadelphia,  G.  ft 
N.  R.  Go.  V.  WUt  (1880)  4  Whart  l«Bw 

Trespass  will  not  lie  against  the  master  for  the 
act  of  his  servant.  Yerger  v.  Warren  (1868)  81  Pa. 
819;  Lindsay  v.  GrifBn  a868)  »  Ala.  888. 

Trespass  wlU  not  lie  against  the  master  for  the 
acts  of  his  servants  in  driving  cattle  out  of  a  field 
of  which  acts  he  was  ignorant.  lindsay  v.  GrUBn 
(1868)  28  Ala.  630. 

C:aso  and  not  trespass  Is  the  proper  form  of  action 
against  the  master  for  the  aots  of  his  agent*  Illi- 
nois Cent.  B.  Go.  v.  Beed  a8&6)  17  HL  688. 

Oase  and  not  trespass  is  the  proper  action  against 
the  master  for  an  injury  caused  by  the  negligent 
driving  of  his  servant.  Morloy  v.  <3aisford  (1796)  1 
H.B1.442. 

If  the  servant  in  the  performance  of  the  master*s 
work  uses  the  property  of  another  and  injures  it, 
the  master  is  not  liable  in  trespass  unless  he  di- 
rected the  servant  to  use  the  property.  Gordon  ▼• 
Bolt  (1848)  7  Dowl.  ft  L.  87, 4  Exoh.  386, 18  U  J.  Bxcb. 
488.  In  that  case  the  court  noakes  a  distinction  b^ 
tween  trespass  and  oase  and  during  the  argument 
says :  *'If  your  servant  is  driving  your  cart  for  you, 
he  is  engaged  in  an  oocupation  for  your  benefit,  yet 
if  he  were  to  (run  over  a  man  you  would  not  be 
liable  in  trespass  but  case,  unless  you  gave  the 
order  from  which  the  accident  resulted. 

In  Bath  v.  Gaton  (1877)  87  Mich.  199,  in  which  ser- 
vants had  Ignorantly  committed  a  trespass  because 
they  had  not  been  instructed  as  to  the  true  bound- 
aries of  the  land  on  which  they  were  at  work,  the 
court  says :  Gonceding  that  the  negligence  would 
render  the  one  failing  to  give  the  information 
liable  in  point  of  law  for  the  damage,  a  proposi- 
tion not  free  from  question,  still  his  lisbillty  will 
be  in  case  for  the  negligence  and  not  in  tres- 
pass for  the  aet  of  force  committed  by  others. 
The  damage  by  the  trespassers  might  give  the 
measure  oC  the  amount  reooverable  of  him  but  hia 
being  liable  through  his  neglect  alone  for  the  dam- 
age consequent  on  the  trespaasaOf  others  could  not 


1884. 


flOUBTON,  C.  A.  &  N.  R.  Co.  T.  BOLLTNG. 


199 


In  Sioux  Gity  d  R  R.  Co.  v.  Stout,  84  U. 
fi.  17  Wall.  657,  21  L.  ed.  745.  the  court 
•held  that  a  railroad  company  was  liable  for 
iDjuries  suffered  by  an  infant  while  playing 
•on  a  turn-table  negligently  left  unfastened. 

See  also  Barrett  t.  SotUhom  Pac,  R,  Oo. 
«1  Cal.  296. 

So  far  from  the  appellee  being  a  passenger, 
tiis  rights  are  precisely  the  same  as  if  he  had 
been  hurt  by  the  car  without  being  aboard 
of  it. 

The  true  test  of  the  master's  liability  is 
that  laid  down  by  Blackstone,  bk.  1,  p.  481, 
*'The  damage  must  be  done  while  he  (the 
servant)  is  actually  employed  in  the  master's 
service. " 

PhOaddphia  d  R,  R.  Oo.  w,  Derby,  55  U. 


S.  14  How.  468,  14  L.  ed.  502 ;  Duggine  ▼. 
Wateoii,  15  Ark.  118,  60  Am.  Dec.  560;  Singer 
Mfg.  Co.  V.  Rdhn,  132  U.  8.  618,  88  L.  ed. 
440 ;  Ward  v.  Toung,  42  Ark.  558 ;  Cooley, 
Torts,  g  538 ;  Ritchie  r.  Walker,  63  Conn.  155 ; 
Wilton  V.  Middleeex  R,  Oo,  107  Mass.  108,  9 
Am.  Rep.  11. 

In  cases  of  injury  done  by  servants  In  the 
performance  of  their  master's  business,  It  caa 
never  be  a  matter  of  any  interest  or  impor- 
tance to  know  what  private  instructions  they 
had  as  to  how  they  should  or  should  not  con- 
duct themselves  in  their  business. 

Wood,  Mast.  <&  S.  §  283,  et  seq. 

Hug^hesy  •/.,  delivered  the  opinion  of  the 
court : 


«onfonnd  the  irround  of  his  liability  with  that  of 
theirs.  Hl8  wrong  would  not  be  theirs.  His  non- 
feasance,  bis  mere  omiasioa  to  keep  others  from 
future  trespass  would  be  distinct  from  thehr  act  of 
^«8paaB  and  not  of  the  same  actionable  nature. 
The  fact  of  his  belDgr  liable  will  not  make  the  direct 
met  of  force  of  the  workman  bis  direct  act  of  force 
«nd  hence  bis  trespass. 

In  Thames  S.  B.  Co.  v.  Housatonlo  B.  Co.  OSU)  24 
Conn.  40.  63  Am.  Dec.   154,  the   watchman  on  a 
wharf  cut  loose  a  steamboat  which  had  taken  fire 
«od  let  it  drift  away  and  consume,  whereas  it 
might  have  been  saved  if  be  had  not  done  so. 
^Trespass  was  brought  against  the  owners  of  the 
-wharf  and  the  court  after  arguing  the  presump- 
tion tiiat  the  act  was  not  witbin  the  scope  of  the  ser- 
▼ant*8  business  said :  "The  principle  that  subjects 
m,  master  for  the  tortious  act  of  the  servant  done  in 
^be  performance  of  the  master^s  business  and 
within  the  scope  of  the  general   authority  con- 
ferred, is  the  same  as  that  which  subjects  him  for 
-the  act  of  his  servant  done  by  his  express  direction 
^ven  at  the  time   .    .    .    tkie  master  should  be  re- 
•spoDSlble  for  the  acts  of  the  agent  to  the  same 
•extent  that  he  would  be  if  he  personally  commit- 
ted the  wrong.    But  the  remedies  applicable  to 
'these  several  injuries  are  entirely  different.    In  the 
former  case  he  is  liable  only  In  an  action  on  the 
<»ae  founded  upon  the  negllgenoe  of  the  servant  in 
the  performance  of  the  master*s  lawful  business. 
Whereas  in  the  latter  case  he  is  liable  in  an  action 
•of  trespass  caused  by  the  act  of  the  servant.    But 
ills  liability  to  be  sued  in  trespass  does  not  rest  at 
4U1  upon  the  relationship  of  master  and  servant 
which  exists,  but  upon  the  fact  that  the  act  com- 
f>lained  of  was  done  by  his  express  direction  and 
•command  and  so  in  reality  as  well  as  in  law  is  his 
«wii  act,  though  done  through  the  Instrumental- 
ity of  another.    A  man  should  not  be  made  a  tres- 
inseer  against  his  will,  though  he  may  be  made  li- 
able in  an  action  on  the  case  for  the  negligence  of 
the  servants  while  engaged  in  the  business  of  the 
master,  however  contrary  to  the  master*s  wishes 
euch  negligence  may  be:  and  the  reason  is  because 
he  who  is  damaged  ought  to  be  recompensed  and  a 
man  must  so  use  his  own  as  to  do  no  injury  to  an- 
•other,  and  where  one  or  two  innocent  persons 
must  suffer  it  is  the  more  reasonable  that  he  should 
•suffer  whose  act  of  employing  an  unskillful  or 
tiegligen  t  servant  was  the  cause  of  the  injury,  than 
that  the  other  who  has  been  wholly  in  the  right 
«hould  be  compelled  to  bear  the  Joss  brought  upon 
him  through  another^s  want  of  care  in  not  attend- 
ing to  his  own  business,  and  in  entrustiog  it  to 
the  carelessneas  of  his  servant."   And  it  was  held 
that  in  that  case  trespass  would  not  lie. 

In  Vermont  it  is  held  that  the  master  is  liable  in 
trespass  for  the  negligent  act  of  his  servant  which 
constitutes  a  trespass.  Andrus  v.  Howard  (1888)  36 
Vt.  248. 84  Am.  Dec  680. 
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y.  When  ths  Rbsuia  ovAbcsb  ot  AtfTHORrrr 

WTLL  BE  BERIOUB  OB  THS  TiCMFTATION  TO  ABUSI 
IB  STBONG. 

There  have  always  been  cases  in  which  tha 
question  of  the  servant^s  authority  has  been 
ignored  and  the  liability  of  the  principal  placed  on 
its  true  ground,  that  is  his  duty  to  prevent  injury 
to  third  persons  by  the  use  or  abuse  of  a  commis- 
sion which  he  has  given  to  another  to  act  for  him. 
Such  is  the  case  of  newspaper  publication  of  libels. 
In  such  case  the  employer  must  make  compensa- 
tion for  injury  done  regardless  of  the  character  of 
the  em  ploy  6*8  act.  8ee  note  to  btate  v.  Biason 
(1884)  (Or.)  86  L.  R.  A.  779. 

So  in  other  cases. 

The  master  is  liable  for  the  publication  by  bis 
agent  of  a  Ubel.  Pollasky  v.  Minohener  (1860)  0  L. 
B.  A.  lOe.  81  Mich.  280. 

A  master  is  responsible  for  the  acts  of  his  agent 
in  circulating  slanders  among  customers  about  a 
business  rival,  which  was  directly  within  the  line 
of  the  agent^s  business,  whether  the  acts  were  done 
negligently,  wantonly,  or  even  willfully.  Buffalo 
Lubricating  Oil  Co.  Limited  v.  Standard  Oil  Oo.  of 
New  York  (1886)  8  N.  Y.  S.  R.  460. 

One  who  writes  a  libel  and  employs  another  to 
translate  it  into  another  language  in  which  It  is 
published,  is  liable  for  the  act  of  the  latter.  Wil- 
son V.  Noonan  (1871)  27  Wis.  608. 

But  in  Henry  v.  Pittsburgh  ft  L.  B.  R.  Oo.  (1801) 
180  Pa.  288,  it  is  intimated  that  a  railroad  company 
will  not  be  liable  for  a  libel  on  one  of  its  employes 
published  by  its  superintendent 

So  an  express  company  is  not  liable  In  damages 
for  a  libel  written  by  its  local  agent  in  regard  to  a 
matter  over  which  he  had  no  authority.  Southern 
Exp.  Co.  V.  Fitsner  (1882)  50  Miss.  681, 42  Am.  Rep. 
879. 

So  in  the  case  of  the  sale  of  food  and  drugs,  the 
master  is  responsible  for  injury  done  by  impure 
articles  furnished  by  his  clerk.  See  i\aU  to  Craft 
V.  Parker  (18U8)  (Mich.)  21  L.  R.  A.  180. 

A  druggist  is  liable  for  the  negligent  act  of  his 
clerk  in  putting  wrong  labels  on  a  poisonous  medi* 
cine  which  has  been  put  up  by  him,  by  reason  ot 
which  injury  is  done  to  a  customer.  Thomas  v« 
Winchester  (1862)  6  N.  Y.  887, 67  Am.  Dec.  465. 

The  master  is  liable  for  the  neglect  of  his  servant 
to  comply  with  the  statute  requiring  poispns  sold 
by  druggists  to  be  labeled.  Osborne  v.  MoMasters 
(1880)  40  Minn.  108. 

The  courts  have  from  time  to  time  placed  the 
liability  directly  upon  this  ground.  See  supra,  IV. 
h,  BaOroad  eaeet;  IV.  e;  subd.  Servant  in  cfuxrve  of 
hone,  under  lY.  b,  and  IV .  h. 

In  a  case  where  a  railroad  company  was  held 
liable  for  the  action  of  its  section  foreman  in 
dumping  dirt  on  the  houselof  a  third  person,  which 
was  located  partly  on  the  company*s  right  of  way* 
the  court  says:  ^*  Where  a  master  appoints  a  ser* 
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In  Flower  ▼.  Penntylfiania  R,  Co, ,  69  Pa. 
210,  8  Am.  Rep.  251,  the  facts  were  as  fol- 
lows: A  train  of  defendant,  coming  into 
the  city,  the  engine,  tender,  and  one  car  were 
detached  from  the  remainder,  and  were,  under 
the  charge  of  the  fireman  in  the  engineer's 
place,  sent  to  a  water  station  belonging  to  the 
defendants.  At  the  station,  the  fireman  asked 
a  boy,  ten  years  old,  standing  there,  to  tarn 
on  the  water.  While  he  was  cHmbinflr  the 
tender  to  put  in  the  hose,  the  remainder  ol^  the 
train  came  down  with  their  ordinary  force, 
and  struck  the  car  attached  to  the  engine ;  the 
jar  threw  the  boy  under  the  wheels,  and  he 
was  killed.  In  an  action  by  the  parents  for 
his  death  it  was  held  that,  it  not  being  in  the 
scope  of  the  engineer's  or  fireman's  employ- 


ment to  ask  any  one  to  come  on  the  engine, 
the  defendants  were  not  liable ;  that  the  Doy» 
in  climbing  on  the  tender  at  the  request  of 
the  fireman,  did  not  come  within  the  protec- 
tion of  the  defendants,  and  they  therefore 
owed  no  duty  to  him.  The  appeal  in  thi» 
case  was  before  JuMiees  Agnew,  Sharswood, 
and  Williams.  Judge  Agnew  delivered  th» 
opinion  of  the  court.  He  said  :  "Whether 
the  boy  could  be  treated  as  a  mere  trespasser 
is  scarcely  the  question.  His  ^outh  might 
possibly  excuse  concurrent  negligence,  whea 
there  is  clear  negligence  on  the  part  of  the 
company.  The  true  point  of  this  case  is  that» 
in  climbing  the  side  of  the  tender  or  engine 
at  the  request  of  the  fireman,  to  perform  the 
fireman's  duty,  the  son  of  the  plaintiffs  did 


yant  to  disohargre  a  particular  work,  the  duty  by 
virtue  of  an  Implied  contract  is  thereby  devolved 
upon  the  master  to  see  tbat  the  servant  In  tbe  dis- 
charge of  the  work  allotted  to  him  shall  properly 
respect  the  persons  and  property  of  others;  and  if 
In  the  performance  of  the  appointed  labor,  the 
servant  shall  injure  the  person  or  property  of  third 
persons,  the  master  is  liable  whether  the  trespass 
is  due  to  the  malice  or  the  simple  neffligence  of  the 
servant.  It  becomes  the  duty  of  the  master  to  pro- 
tect such  third  persons  from  violence  and  insult  on 
the  part  of  the  employes.  Ft.  Worth  &  N.  O.  B.  Co. 
v.  Smith  (Tex.)  March  81, 1894. 

In  Lane  v.  Cotton  (1702)  12  Mod.  478, 1  Ld.  Raym. 
616,  Lord  flolt  against  the  opinion  of  tbe  other 
judges  thought  that  the  postmaster  should  be 
liable  for  a  letter  taken  by  his  servant  on  the 
ground  that  the  office  was  for  the  public  good  and 
that  he  ought  to  be  required  to  take  such  care  of 
the  letters  that  the  servant  could  not  abstract  one. 

The  principal  must  necessarily  be  answerable 
within  reasonable  limitations  for  the  manner  in 
which  his  instructions  are  carried  into  effect.  This 
responsibility  does  not  rest  in  a  case  of  this  char- 
acter in  any  special  relation,  the  principal  has  as- 
sumedto  the  other  party  by  virtue  of  an  agreement 
between  them  express  or  implied,  but  is  founded  on 
that  primary  obligation  which  every  person  in  so- 
ciety owes  to  every  other  peison  to  inflict  as  little 
injury  upon  an  aggressor  as  is  consistent  with  the 
preservation  of  one^s  own  rights.  Rounds  v.  Dela- 
ware, L.  ft  W.  B.  Co.  (1874)  8  Hun,  8S0. 

The  master  owes  the  duty  of  abstention  from 
wanton  and  willful  injuries  in  the  use  of  his  prop- 
erty and  will  be  liable  for  the  act  of  his  servant  in 
tbe  scope  of  his  employment,  but  not^for  those 
done  outside  of  it.  Alabama  G.  S.  B.  Co.  v.  Harris 
a808)  71  Miss.  74. 

In  all  cases  where  it  appears  that  the  employ- 
ment of  the  person  suppHed  the  agent  the  means 
or  opportunity  which  he  used  while  so  employed  in 
committing  an  injury  on  a  third  person,  the  per- 
son must  be  held  responsible.  Tbe  willful  trespass 
or  injury  of  the  agent  derived  from  the  authority 
confided  to  him  by  the  principal  as  the  source  of 
power  in  the  exercise  of  his  master^s  employment 
will  noake  the  principal  responsible.  And  this 
npon  the  reason  that  he  who  employs  and  oonfldes 
shall  be.tbe  loser  rather  than  tbe  stranger.  New 
Orleans,  J.  ft  G.  N.  B.  Co.  v.  Allbriton  asSO)  88  Ifiss. 
242,  75  Am.  Dec.  98. 

In  Smith  y.  Webster  (1871)  28  Mich.  288,  where  the 
employes  were  found  to  have  been  acting  within 
the  scope  of  their  employment  and  that  therefore 
the  master  was  liable  for  their  acts,  the  court  said: 
"Tbat  there  are  many  cases  of  willful  misconduct 
for  which  au  employer  wiU  not  be  liable.  Yet  even 
for  willful  misconduct  there  are  some  Instances  of 
liability  where  the  employer  has  furnished  peculiar 
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means  whereby  the  employ^  Is  enabled  to  do  tto» 
mischief." 

Cugtody  of  dangerous  aoeneiee. 

When  the  courts  came  to  consider  accidents  re* 
suiting  from  the  wrongful  use  of  tbe  more  danger- 
ous agencies  employed  in  modem  life  the  discussion 
quickly  reached  the  true  ground. 

If  a  master  entrusts  the  custody  of  dangerous 
agencies  to  his  servants  the  proper  custody  as  well 
as  the  use  of  them  becomes  a  part  of  tbe  servant** 
employment  by  the  master  and  his  neglect  in  either 
regard  is  imputable  to  the  master  in  an  action  by' 
one  injured  thereby.  And  where  the  Injury  re» 
suits  from  the  negligence  of  the  servant  in  th» 
custody  of  the  instrument  it  is  im material  so  far 
as  the  liability  of  the  master  is  concerned  as  to 
what  use  may  have  been  made  of  it  by  the  servant* 
Pittsburgh,  C.  ft  8t.  L.  B.  Co.  v.  Shields  a^SO)  8  L» 
B.  A.  464, 47  Ohio  St.  887. 

In  that  case  an  injury  was  caused  by  the  explcK 
sion  of  a  torpedo  left  exposed  by  a  trainman.  The- 
court  says:  **  The  duty  entrusted  by  tbe  company 
to  the  conductor  in  regard  to  these  torpedoes  wa» 
not  only  to  use  them  as  signals  with  tbe  requisite* 
care  and  caution  but  to  observe  like  care  and 
caution  in  the  custody  of  them  when  not  in  use» 
.  .  .  And  in  taking  them  from  the  place  where  they^ 
were  kept  when  not  in  use  and  in  mere  caprice^ 
placing  them  on  the  track  for  the  purpose  of 
frightening  ladies,  he  was  not  within  bis  employ- 
ment as  to  the  use  of  them;  but  in  so  doing  h» 
violated  the  duty  connected  with  his  employment 
as  custodian  of  them  and  thereby  made  his  master 
liable  for  tbe  consequences  of  his  negligence.*^  **Ik 
is  necessary  in  this  and  all  similar  cases  to  dis- 
tinguish between  the  departure  of  a  servant  fron» 
the  employment  of  the  master  and  his  departure^ 
from  or  neglect  of  a  duty  connected  with  that  em- 
ployment. A  servant  may  depart  from  his  em- 
ployment without  making  his  master  liable  for  hi»- 
negligence  when  outside  of  his  employment  of  the 
master,  and  he  so  departs  whenever  he  goes  beyond 
the  scope  of  his  employment  and  engages  in  alf air» 
of  his  own,  but  he  cannot  depart  from  the  duty 
entrusted  to  him  when  that  duty  regards  the  righta 
of  others  in  respect  to  the  employment  of  danger^ 
ous  instruments  by  the  master  in  the  prosecution 
of  bis  business  without  making  the  master  liable- 
f  or  the  consequences.  Suppose  a  servant  employed 
with  a  construction  train  repairing  track  for  his- 
master.  He  may  for  a  time  quit  his  employment 
and  go  on  affairs  of  his  own.  Whilst  thus  out  of 
the  master^s  employment  he  may  build  a  fire  whiclft> 
may  consume  property  of  a  third  person;  and  in 
the  meantime  loss  of  life  and  property  may  result 
from  a  collision  with  the  train  negligently  left 
standing  on  the  track.  The  nuuter  will  not  b» 
liable  for  the  result  of  the  Are  but  it  is  equally ' 
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not  oome  within  the  protection  of  the  com- 
pany. To  recover,  the  company  must  have 
oome  under  a  duty  to  him,  which  made  his 
protection  necessary.  I^or  can  the  mere  youth 
of  the  boy  chani^e  the  relations  of  the  case. 
That  might  excuse  him  from  concurring  neg- 
ligence, ~but  cannot  supply  the  place  of  neg- 
ligence on  the  part  of  the  company,  or  con- 
fer an  authority  on  one  who  has  none.  It 
may  excite  our  sympathy,  but  cannot  create 
rights  or  duties  which  have  no  other  founda- 
tion." In  Eaton  Y.  Delatoare,  L.  dt  W.  R  Co., 


67  N.  T.  882,  15  Am.  Rep.  518,  it  is  said 
that:  ''Railroad  companies  have  the  rii;ht 
to  make  a  complete  separation  between  their 
freight  and  passenger  business.  When  thi» 
is  done,  the  conductor  of  a  freij^ht  train  haa 
such  general  authority  only  as  is  incidental 
to  the  business  of  moving  freight,  and  no 
power  whatever  as  to  the  transportation  of 
passengers;  and  notice  of  this  limited  au- 
thority will  be  implied  from  the  natural  and 
apparent  divisions  of  the  business.  .  .  . 
In  the  great  transactions  of  commercial  oor- 


taln  that  for  the  Iosb  occasiooed  by  tbe  servants 
nesli^enoe  in  leuvlog  tbe  train  on  tbe  track,  tbe 
master  will  be  liable  in  damages;  for  tbe  plain 
reason  that  in  abandoninflr  tbe  custody  of  tbe  train 
be  was  uruilty  of  negligence  in  tbe  employment  of 
the  master  wbilst  in  building  tbe  fire  be  was  not. 
Pittsburgh,  a  &  St.  L.  EL  Go.  V.  Shields  (1800)  8  L. 
R.  A.  M4,  47  Ohio  St.  887. 

A  niUroad  company  wbicb  entmstB  Its  servants 
with  tbe  management  of  a  train  of  its  oars  and  tbe 
custody  of  torpedoes  to  be  used  as  slgnsls  io  suob 
management  is  liable  for  their  negligence  in  leav- 
ing tbe  torpedoes  in  a  public  place  where  they  are 
likely  to  cause  injury  to  psssers-by,  and  wbicb  in 
fact  do  cause  such  injury.  Harrlman  v.  Pittsburgh, 
G.  &  St.  L.  R.  Ck).  aSBT)  46  Oblo  St.  11. 

Tbe  common-law  rule  that  tbe  master  is  not  lia- 
ble for  tbe  tortious  acts  of  bis  agent  committed 
without  tbe  scope  of  his  employment  does  not  ap- 
ply to  railroad  companies  because  absolute  neces- 
sity requires  more  stringent  rules  In  regard  to  them. 
Having  placed  under  tbe  control  of  its  agent  an 
Instrument  of  so  much  power  to  injure  as  a  steam 
engine  It  is  but  reasonable  that  tbe  law  should  de- 
mand tbe  utmost  caution  in  the  selection  of  its 
agents  and  hold  the  company  to  strict  accounta- 
bility for  injuries  which  inflict  the  citizen  for  the 
want  of  sucb  caution.  If  in  the  conduct  of  bis  en- 
gine and  while  at  bis  post  in  the  line  of  his  employ- 
ment the  servant  wantonly  uses  his  engine  for  pur- 
poses of  sport  or  malioe  to  another^s  Injury,  as 
where  be  blows  tbe  whistle  to  frighten  a  horse,  the 
master  will  be  liable.  Nashville  ft  0.  B.  Go.  v. 
Btames  (1871)  9  Helsk.  62, 24  Am.  Bep.  207. 

The  same  principle  was  applied  in  another  con- 
nection in  a  New  Hamppbire  case. 

In  Page  v.  Hodge  (1886)  68  N.  H.  610,  the  servant 
was  in  charge  of  a  mowing  machine,  he  left  the 
horses  attached  to  It  standing  in  tbe  road  while  he 
engaged  in  a  personal  encounter  with  a  third  per^ 
son.  The  horses  ran  away  and  injured  the  mowing 
mach Ine.  Tbe  master  sued  tbe  third  person  for  tbe 
damage  and  the  court  held  that  he  could  not  re- 
cover, saying:  **By  entrusting  bis  team  to  tbe 
servant  for  the  purpose  of  driving  it  home  the 
plaintiir  pnt  it  in  tbe  servant's  power  to  manage 
the  team  negligently  and  must  be  deemed  to  have 
assumed  the  risk  of  the  servant's  negligence  in  the 
execution  of  tbe  trust  so  committed  to  him,  and 
moreover  as  in  the  contemplation  of  the  law,  he 
who  does  a  thing  by  the  agency  of  another  does  it 
by  bimpelf.  Tbe  case  further  stands  in  respect  to 
tbe  Ber\'ant*B  negligent  act  in  leaving  the  team  un- 
hitched and  unattended  in  tbe  public  highway, 
precisely  as  it  would  if  that  act  bad  been  done  by 
the  plaintlflT  himself.*' 

Similar  statements  have  been  made  in  other  con- 
nections. 

Wherever  the  master  entrusts  a  horse  and  car- 
riage or  anything  which  may  readily  be  made  an 
implement  of  mischief  to  his  servant  to  be  used  by 
him  in  furtberanoe  of  his  master's  business,  or  for 
the  execution  of  bis  orders,  tbe  master  will  be  re- 
sponsible for  the  negligent  management  of  the 
thing  entrusted  to  the  servant,  so  long  as  the  lat-  i 
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ter  is  using  it  or  dealing  with  it  in  the  ordinary 
course  of  bis  employment.  Rayner  v.  Mitchell  (1877) 
L.  R.  2  G.  P.  Biv.  367,  26  Week.  Bep.  688. 

Where  the  owner  of  a  toll- gate  was  held  liable 
for  an  injury  inflicted  on  a  traveler  by  the  negli- 
gent management  of  the  gate-beam  by  tbe  keeper 
after  the  hours  during  which  toll  was  collected,  it 
was  Insisted  that  tbe  liability  of  tbe  owner  for  the 
acts  of  uie  servant  ceased  with  tbe  close  of  toll 
hours,  but  the  court  said :  **Tbe  gate  was  entrusted 
to  his  management  at  all  times  and  he  was  there- 
fore at  all  times  tbe  servant  of  the  company  so  far 
as  tbe  care  and  management  of  tbe  gate  was  con- 
cerned." Noblesvllle  ft  B.  G  ravel  Bead  Go.  v.  Gause 
a881)  76  Ind.  142,  40  Am.  Rep.  224. 

So  if  the  master  entrusts  tbe  keeping  of  a  mis- 
chievous dog  to  a  servant,  the  negligence  of  tbe 
servant  will  be  that  of  tbe  master.  Baldwin  v.  Oa- 
sella  (18T2)  L.  R.  7  Exch.  82^  41 L.  J.  Bxch.  167,26  L. 
T.  N.  S.  707, 21  Week.  Rep.  16. 

Injuries  by  gwu. 

In  a  case  where  the  master  sent  his  servant, » 
young  mulatto  girl,  to  bring  his  gun,  which  she 
negligently  discharged  injuring  a  third  person,  tbe 
master  was  held  liable,  the  court  saying  the  owner 
of  an  instrument  of  mischief  must  keep  it  from 
the  reach  of  doing  injury,  and  if  he  chooses  to  re- 
move it  he  must  do  so  with  due  precaution  and  by 
a  safe  conveyance.  Dixon  v.  Bell  (1816)  Holt,  N.  P. 
233,  note, 

A  master  who  sends  his  servant  with  a  gun  to- 
drive  away  a  negro  who  is  wrongfully  taking  his 
sugarcane  is  liable  for  the  act  of  the  servant  in 
shooting  the  negro.  Priester  v.  Augley,  6  Rich.  L. 
44. 

But  in  New  Tork  this  principle  does  not  appear 
to  be  recognized.  Thus  it  was  held  that  the  owner 
of  a  yacht  Is  not  liable  for  tbe  act  of  its  master  in 
firing  a  salute  at  a  time  when  he  had  been  com- 
manded not  to  do.so,  merely  because  he  had  been 
placed  in  charge  of  the  means  to  do  so.  Baack  v. 
Fearing  (1867)  6  Bobt.  628,  4  Abb.  Pr.  N.  S.  297,  35* 
How.  Pr.  450. 

YL  NnaiiSOT  OB  DisoBsniBNCB  or  Statutory 

RsQuntsjoifTs. 

The  fact  that  the  master  of  a  vessel  stows  cargo 
on  deck  contrary  to  the  provisions  of  a  statute  even 
if  it  is  for  the  benefit  of  the  owner,  will  not,  if  the 
owner  is  ignorant  of  it,  avoid  bis  policy  of  Insur- 
ance on  tbe  cargo.  Wilson  v.  Rankin  (1866)  34  L.  J. 
Q.  B.  eZM  Jur.  N.  S.  173,  12  L.  T.  N.  8. 20, 18  Week.. 
Rep.  404. 6  Best  &S.  208. 

Under  a  penal  statute  against  cutting  timber  on 
another's  land,  a  person  cannot  be  made  liable  for 
tbe  acts  of  bis  servants,  done  contrary  to  his  in- 
structions. Gushing  v.  Dill,  8  111.  460;  Satterfield  v. 
Western  U.  Teleg.  C!o.  (1887)  23  111.  App.  446. 

Tbe  fact  that  the  injury  is  caused  by  the  servant's 
failure  to  obey  tbe  law  of  the  road,  violation  of 
which  is  made  a  criminal  offense,  will  not  prevent 
the  maintenance  of  a  common-law  action  against 
his  master  for  the  damage  caused  by  tbe  accident.. 
Reynolds  v.  Hanraban  (1868)  100  Mass.  818*. 
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poratlons  convenience  requires  a  subdivision 
of  their  operations  among  many  different 
agents.  Each  of  these  may  have  a  distinct 
-employment,  and  become  a  general  agent  in 
his  particular  department,  with  no  powers 
beyond  it. "  Page  889.  In  Stone  v.  HilU,  46 
Oonn.  47,  29  Am.  Rep.  685,  it  is  said :  ''The 
rule  is  that  for  all  acts  done  by  a  servant  in 
•obedience  to  the  express  orders  or  directions 
of  the  master,  or  in  the  execution  of  the 
master's  business,  within  the  scope  of  his 
-employment,  and  for  acts  in  any  sense  war- 
ranted  by  Uie  express  authority  conferred 


uiK>n  him,  considering  the  nature  of  the 
services  required,  the  instructions  given,  and 
the  circumstances  under  which  the  act  is 
done,  the  master  is  responsible.  For  acta 
which  are  not  in  these  conditions,  the  servant 
alone  Is  responsible. "  In  Storey  v.  AMhton^ 
Gockburn,  Gh.  Jl,  said:  ** We  cannot  adopt 
the  view  of  Erskine,  /.,  in  SUath  v.  WUson, 
9  Car.  &  P.  607,  that  it  is  because  the  master 
has  intrusted  the  servant  with  the  control  of 
the  horse  and  cart  that  the  master  is  re- 
sponsible. The  true  rule  is  that  the  master 
is  only  responsible  so  long  as  the  servant  can 


The  master  is  not  liable  to  the  statutorj  penalty 
for  failure  to  drive  to  the  proper  side  of  the  road 
upon  meetincr  a  vehicle,  if  his  vehiole  at  the  time  is 
Id  charge  of  his  servant.  Gk>odhue  v.  Dix  (ISM)  8 
•Gray,  181. 

Tbe  act  of  a  servant  not  done  by  the  master^s 
•command  cannot  Impoee  liability  upon  the  master 
under  tbe  Georgia  statute  providing  a  penalty  for 
(the  killing  or  injuring  of  animals.  Smith  v.  Oausey 
(1858)  22  Ala.  668. 

VIT.  Question  fob  Jubt. 

The  question  whether  or  not  the  employ^  was 
within  the  scope  of  bis  employment  is  for  the  Jury. 
HoCTman  v.  New  York  Gent.  &  H.  B.  EL  Ck>.  asSO)  14 
Jones  &  8. 626;  Bounds  v.  Delaware,  L.  ft  W.  R.  Go. 
(1876)  64  N.  Y.  129, 21  Am.  Bep.  607;  Brunner  y.  Amer- 
ican Teleg.  ft  Teleph.  Go.  (1804)  160  Pa.  800. 

It  is  for  the  Jury  to  say  whether  or  not  a  ticket 
'•gent  is  acting  within  the  scope  of  his  employment 
In  attempting  to  compel  a  person  whom  he  takes 
•to  be  drunk  to  lea  re  the  waiting  room  of  the  sta- 
•tion.  McKernan  v.  Manhattan  B.  Go.  (1887)  22  Jones 
ft  8. 854. 

Tbe  question  is  for  the  Jury  whether  or  not  a  per- 
••on  employed  to  attend  to  the  ladies  waiting  room 
In  a  railroad  station  is  acting  within  the  scope  of 
bis  authority  in  attempting  to  eject  a  supposed 
negro  from  it.  Bedding  v.  South  Garollna  B.  Go. 
aSTl)  8  8.  G.  N.  8. 1, 16  Am.  Bep.  681. 

'Whether  or  not  a  brakeman  is  acting  within  the 
line  of  his  duty  in  ejecting  a  trespasser  from  a  train 
Is  a  question  for  the  Jury.  St.  Louis,  L  H.  ft  8.  B. 
•Go.  V.  Hendricks  (1886)  48  Ark.  177. 

Where  a  foreman  of  a  wharfinger  who  was  en- 
.gaged  in  loading  iron  on  a  boat  was  dissatisfied 
with  the  way  in  which  the  cartmen  were  unload- 
ing it  and  Jumped  upon  tbe  cart  and  himself  threw 
off  some  of  the  iron,  causing  injury  to  plaintUt,  the 
-court  said  it  was  for  the  Jury  to  say  wbetJ^er  or  not 
he  was  acting  within  the  scope  of  his  employment, 
'SO  as  to  render  the  wharfinger  liable  for  tbe  injury. 
Bums  V.  Poulson  (1873)  42  L.  J.  G.  P.  802,  L.  B.  8  a 
P.  668, 29  L.  T.  N.  8. 828, 28  Week.  Bep.  20. 

Where  a  flagman  had  for  a  long  time  been  in  the 
habit  of  warning  persons  approaching  a  crossing, 
•of  the  approach  of  trains,  although  he  testified  that 
It  was  not  his  duty  to  do  so,  but  that  he  did  it  to 
prevent  accidents,  and  on  one  occasion  he  motioned 
a  person  forward  at  tbe  wrong  time,  so  that  injury 
occurred,  tbe  court  held  that  it  was  for  the  Jury  to 
-say  whether  or  not  he  was  acting  within  the  scope 
of  bis  employment.  Peck  v.  Michigan  Gent.  B.  Go. 
(1886)  67  Mich.  8. 

Where  the  conductor  of  a  car  kicked  a  boy  from 
tbe  steps  of  a  moving  train,  the  oourt  held  that  the 
question  whether  the  conductor  was  acting  within 
the  scope  of  his  authority  was  for  the  Jury.  Hoff- 
man V.  New  York  Gent,  ft  H.  B.  B.  Go.(1878j  12  Jones 
.ft  8.1. 

Where  tbe  driver  of  a  street-car,  finding  plaintilf  ^ 
•carriage  obstructing  the  trades  because  of  a  Jam 
-of  vehicles  which  made  it  impofslble  for  him  to 
drive  on,  after  some  violent  language  drove  the 
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oar  against  the  carriage  and  injured  it,  the  ooort 
held  that  it  was  for  the  Jury  to  say  whether  or  not 
he  was  acting  within  the  scope  of  his  employment. 
Gohen  v.  Dry  Dock,  B.  B.  ft  &  B.  Go.  (1876)  8  Jones 
ft  8.874. 

Upon  the  question  whether  or  not  the  servant 
was  acting  within  the  scope  of  his  employment,  the 
finding  of  tbe  Jury  is  conclusive.  Schulte  v.  HoU 
Uday  (1884)  64  Mich.  78. 

Whether  or  not  what  the  brakeman  did  (in  eject- 
ing a  trespasser  from  a  train)  was  in  the  scope  of 
bis  authority  or  in  the  line  of  bis  employment  is  a 
question  of  luw  or  of  mixed  law  and  fact  to  be  de- 
termined by  the  court  alone  from  the  proof,  if  in- 
deed that  were  required,  and  from  common  obser- 
vation and  experience  and  from  knowledge  or  tbe 
nature  of  the  business  and  the  daily  practice  which 
is  obtained  In  its  exerdae.  Smith  v.  Louisville  ft 
N.  B.  Go.  (1806)  (Ky.)  22  L.  B.  A.  78. 

VIIL  GOHTBIBnTZON  TO  IHJUBT. 

A  branch  of  tbe  general  subject  of  liability  of  a 
master  for  the  acts  of  his  servant  which  has  never 
been  much  discussed  as  yet,  is  the  question  of  in- 
citing the  servant  to  commit  tbe  wrong.  For  ex- 
ample if  a  trespasser  on  a  railway  train  tantalises 
or  incites  the  conductor  for  the  purpose  of  making 
him  lose  his  temper  and  use  unnecessary  violence 
in  ejectiog  him,  he  should  not  be  permitted  to  hold 
the  master  responsible.  So  one  who  causes  a  serv- 
ant to  disobey  his  master^s  instructions  should  not 
be  permitted  to  recover  for  injuriesloaused  by  such 
disobedience. 

Thus  a  person  injured  through  the  negligence  of 
employes  while  riding  on  a  switch  engine  by  per- 
mission of  a  brakeman  cannot  hold  tbe  company 
liable  for  Hie  Injury.  Stringer  v.  Missouri  Pac.  B. 
Go.  (1888)  96  Mo.  290. 

So  if  a  third  person  is  injured  by  Hie  negligent 
act  of  the  servant  in  carrying  out  a  special  arrange- 
ment between  them  which  Is  contrary  to  the  In- 
struction of  the  master,  he  cannot  recover.  Snider 
V.  Grawford  (1881)  47  Mo.  App.  8. 

And  there  is  an  Illinois  case  which  though  per- 
haps correctly  decided  upon  tbe  principle  upon 
which  it  was  placed  might  properly  have  been 
placed  upon  tbe  doctrine  of  contribution. 

A  fiagman  of  a  railroad  company  who  in  attempU 
ing  to  compel  boys  to  desist  from  playing  on  the 
right  of  way  of  the  company  incurs  thebr  ill  will  by 
reason  of  which  they  bedaub  his  watch  house  and 
he  In  attempting  to  punish  one  of  them  gets  into 
anUtercatlon  with  him  and  after  being  threatened 
with  stones  and  called  names  loses  bis  temper  and 
throws  a  lump  of  coal  at  one  of  them  injuring  him, 
is  not  acting  within  the  scope  of  his  authority,  and 
the  railroad  company  is  not  liable.  Illinois  Gent. 
B.  Go.  V.  Boss  (1888)  81  TIL  App.  17a 

It  certainly  cannot  be  law  that  a  person  can  in- 
terfere with  and  obstruct  a  servant  in  tbe  discharge 
of  his  duties  and  then  hold  the  master  responsible 
for  injuries  which  are  more  tbe  result  of  bis  own 
wrongful  act  than  of  the  master's  negligence. 

H.  P. ». 
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he  said  to  be  doing  the  act,  in  the  doing  of 
which  he  is  guilty  of  negligence  in  the  course 
of  his  employment  as  seirant.  L.  R.  4  Q. 
6.  476.  Thus  it  will  be  seen  that,  in  the 
absence  of  express  orders  to  do  an  act,  in 
order  to  render  the  master  liable  the  act  must 
not  only  be  one  that  pertains  to  the  business, 
but  must  also  be  fairly  within  the  scope  of 
the  autiiority  conferred  by  the  employment.  * 
Wood,  Mast.  &  8.  546.  In  the  case  at  bar  the 
section  foreman  was  not  only  not  authorized, 
expressly  or  by  implication,  to  permit  per- 
sons to  ride  on  the  hand-car,  but  had  been 
expressly  forbidden  by  the  rules  of  the  com- 
pany and  otherwise  to  permit  it,  and  there 
was  no  custom  to  permit  persons  to  ride  on 
the  hand -car  shown  to  have  been  known  to  or 
acquiesced  in  by  the  officers  of  the  railroad 
company.  *'In  order  that  the  railroad  com- 
pany should  be  made  responsible  by  reason 


of  such  a  custom,  it  was  necessary  to  show 
that  it  was  actually  known  to  the  officials  who 
conducted  its  business,  or  that  it  was  so  gen- 
eral, and  of  such  long  continuance,  that  it 
must  be  fairly  inferred  that  it  was  known  and 
assented  to  by  them. "  Taunton  ▼.  Wareham, 
153  Mass.  191.  Such  is  not  shown  to  have 
been  the  case  here.  The  court  deems  it  need- 
less to  set  out  or  discuss  the  instructions. 

The  court  is  therefore  of  the  opinion  that 
there  is  a  total  failure  in  this  case  of  evi- 
dence to  show  any  liability  upon  the  part  of 
the  railroad  company,  wherefore  the  judgment 
i$  rewned,  and  die  cause  is  dismissed. 

The  Honorable  Carroll  D.  Wood,  being 
disqualified,  did  not  participate  in  the  de- 
termination of  this  cause. 

Rehearing  denied  October  6,  1894. 
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!•    A  majority  may  organise  and  aet 

where  a  majority  of  the  body  may  aot  after  or* 
ganisEation. 

2.  The  diflqnallfleatlon  of  two  out  of  fl^ 
teen  freeholders  elected  to  prepare  a  city 
charter  under  Oonst.,  art.  11,  •  8,  which  does  not 
tai  terms  require  the  joint  action  of  ail  the  mem- 
hea  of  the  board,  but  does  provide  tliat  it  shall 
be  signed  by  the  members  or  a  majority  of  them, 
does  not  prevent  the  lawful  organisation  and  ac- 
tion as  a  board  by  the  other  members. 

8.  nieqwamication  of freeholdere  elected 
to  prepare  a  city  charter,  based  on  their  lack  of 
five  years*  residence  in  the  city,  does  not  prevent 
them  from  being  de  facto  officers. 

(January  18,  IBOS.) 

APPEAL  by  relator  from  a  judgment  of  the 
Superior  Court  for  the  City  and  County 
of  San  Francisco  in  favor  of  defendants  in 
a  quo  warranto  proceeding  to  determine  the 

3ue8tion  of  the  ralidity  of  the  organization  of 
efendante  as  a  board  which  had  been  elected 
to  prepare  a  charter  for  the  city  of  San  Fran- 
cisco.    Affirmed  in  part;  reversed  in  part. 

The  facts  are  stated  in  the  commissioner*! 
opinion. 

Mr.  Robert  Ash,  for  appellant : 

The  qualification  of  members  of  this  board 
Is  a  condition  precedent  and  necessary  to  leg- 
islation, which  they  must  propose. 

Cooley,  Const.  Lim.  p.  78. 

It  must  be  the  board  provided  by  the  con- 
stitution, >or  it  is  not  a  constitutional  body 
and  its  acts  are  illegal. 

FiBople  y.  Eoge,  55  Cal.  613. 

Two  of  the  members  were  not  qualified  and 

NoTS.— As  to  quorum  in  general,  see  fiot«  to  Law- 
fence  V.  IngersoU  (Tenn.)  6  L.  B.  A«  308. 
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this  fact  is  admitted,  and  under  the  consti- 
tution there  is  no  constitutional  board. 

Ptople  V.  Ounn,  85  Cal.  238. 

Mesers.  Henry  N.  Clement  and  William 
F.  Oibflon,  with  Mr.  Harrj  T.  Creawell, 
for  respondents: 

When  one  acts  under  color  of  office  his  acta 
are  binding,  though  not  legally  qualified. 

Whipley  v.  MeEune,  12  Cal.  861 ;  McCrary, 
Elections.  §  216. 

A  person  indisputably  ineligible  may  be 
an  officer  de  facto  by  color  of  election. 

Baird  v.  Bank  cf  Washington,  11  Serg.  A 
R.  411;  Priehctt  v.  Pisople,  6  111.  529;  St. 
Louis  County  Ot.  y.  8parks,  10  Mo.  117,  45 
Am.  Dec.  855 ;  Mechem,  Pub.  Off.  g  26 ;  8taU 
V.  CarroU,  88  Conn.  449,  9  Am.  Rep.  409; 
People  V.  Cook,  8  N.  Y.  67,  59  Am.  Dec.  451 ; 
Taylor  v.  Taylor,  10  Minn.  107 ;  Tou)er  v.  Du- 
reU,  9  Mass.  881 ;  LoweU  v.  Flint,  20  Me. 
404 :  Keyser  v.  MeKissan,  2  Rawle,  189. 

The  thirteen  eligible  defendants  are  a  legal 
board  of  freeholaers,  with  or  without  the 
two  ineligibles. 

Searla,  C,  filed  the  following  opinion: 
This  is  a  proceeding  by  quo  warranto, 
brought  in  the  superior  court,  to  determine 
by  what  authority  the  defendants,  as  indi- 
viduals or  as  a  board,  are  acting  as  a  board 
of  fifteen  freeholders  to  prepare  and  propose 
a  charter  for  the  city  and  county  of  San 
Francisco.  Two  several  demurrers  were  in- 
terposed to  the  complaint ;  one  by  and  on  be- 
half of  William  B.  Bourn  and  I.  W.  Hell- 
man,  two  of  the  defendants,  and  the  other 
by  all  the  defendants.  The  demurrers  and 
each  of  them  were  sustained  by  the  court, 
and,  the  relator  declining  to  amend,  final 
Judgment  went  for  the  defendants,  from 
which  Judgment  the  plaintiff  appeals. 

The  complaint,  which,  for  the  purposes  of 
this  case,  is  to  be  taken  as  true,  avers  in  sub- 
stance as  follows :  (1)  The  city  and  county 
of  San  Francisco  Is,  and  at  all  the  times  here- 
in mentioned  has  been,  a  municipal  corpora- 
tion, duly  organized  and  existing  under  and 
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bj  virtue  of  an  act  of  the  legislature  of  the 
state  of  California  approved  April  19,  1856, 
and  the  several  acts  of  said  Icj^islature  amend- 
atory thereof,   and  supplementary  thereto, 
and  contains  a  population  of  800,000  inhab- 
itants.    (2)  On  the  11th  day  of  September, 
1804,  the  properly  constituted  authorities  of 
iaid  citf  and  county  of  San  Francisco,  by  due 
proceedings,  ordered  that  a  board  of  fifteen 
freeholders,  who  shall  have  been  at  least  five 
years  qualified  electors  thereof,   should  be 
elected  by  the  qualified  voters  of  said  city 
and  county,  at  the  general  election  on  the  6th 
day  of  November,  1894,  whose  duty  it  should 
be  to    prepare  and  propose,  within  ninetv 
days  after  such  election,  a  charter  for  sucn 
city  and  county,  under  and  by  virtue  of  sec- 
tion 8  of  article  11  of  the  Constitution  of  the 
state  of  California.     (8)  Thereafter,  and  in 
due  time,  forty -three  persons  were  regularly 
nominated  as  candidates  for  the  said  offices 
of  board  of  freeholders,  certificates  of  such 
Dominations  duly  filed  as  required  by  law, 
all  of  wbom  were  believed  to  possess  the 
qualifications  required  by  law  to  fill  said 
offices.      (4)  The  names  of  the  persons  so 
nominated  were  placed  upon  the  ballots  as 
candidates  for  said  office.     (5)  On  the  25th 
day  of  October,   1894,  a  proclamation  was 
duly  made,   issued,   and  published  by  the 
proper  officers,  as  reauired  by  law,  that  there 
would  be  chosen  and  elected  on  the  6th  day 
of  November,  1894,  a  board  of  fifteen  free- 
holders.    (6)  At  the  general  election  of  No- 
vember 6,  1894,  the  said  persons  so  nominated 
were  voted  for  by  the  qualified  voters  of  said 
city  and  countv,  each  receiving  the  number 
of  votes  mentioned  in  the  complaint.     (7) 
The  vote  was  duly  canvassed,  and  the  defend- 
ants herein  declared  dulv  elected  to  fill  said 
office.     (8)  Thereafter  aefendants,  and  each 
of  them,    received  certificates  of  election, 
duly  qualified,  and  organized  as  a  board  of 
fifteen  freeholders,  and  entered  upon  the  dis- 
charge of  their  duties  as  such  board,  and  are 
still  so  acting,  and  preparing  a  charter.     (9) 
The  defendants  are  not  now,  and  never  have 
been,  a  legally  constituted  board  ^f  fifteen 
freeholders,  but  have  usurped  tlie  functions 
of  said  board,  without  authority  or  right. 
That  no  board  was  chosen  bv  the  voters,  as 
required  by  the  election  and  article  of  the 
constitution  referred  to  herein,  for  the  rea- 
sons:    (a)  Defendant  I.   W.   Hell  man  was 
ineligible  to  said  office  in  that  he  had  not 
been  for  at  least  five  years  a  qualified  elector 
of  said  city  and  county ;  that  he  had  been 
such  qualified  elector  for  but  three  years, 
and  that  prior  to  said  three  years  he  had  been 
resident  and  elector  of  the  city  of  Los  An- 
geles, Cal.   (b)  The  defendant  W.  B.  Bourn 
was  ineligible  because  he  had  not  been  for 
five  years  a  qualified  elector  of  the  city  and 
county  of  San  Francisco,  as  required  by  the 
constitution ;  that  he  had  been  an  elector  but 
two  years,  and  that  prior  thereto  he  was  a 
resident  and  elector  of  the  county  of  Napa, 
Cal.      (c)    The   remaining   defendants   and 
members  of  the  board  are  but  thirteen  in 
number,  and  do  not  constitute  a  board  of 
fifteen  freeholders,      (d)    The  above-named 
thirteen  defendants  are  all  eligible  and  quali- 
fied to  hold  the  office  as  mem&rs  of  the  board 
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aforesaid,  and  have  accepted  the  certificates 
and  acknowledged  the  right  of  said  defend- 
ants Bourn  and  Hellman  as  members  of  said 
board,  and  are  sitting  with  said  Bourn  and 
Hellman  as  members  of  said  board,  and  claim 
that  said  persons  are  and  constitute  a  board 
of  fifteen  freeholders. 

The  general  demurrer  of  all  the  defendants 
is  upon  the  ground  **  that  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action."  The  separate  demurrer  of  Hell- 
man and  Bourn  is  upon  the  ground  that  the 
"said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  these 
defendants,  or  either  of  them. "  Section  8  of 
article  11  of  the  Constitution  of  the  state  of 
California,  as  amended,  and  the  ratification 
thereof  declared  December  80,  1892,  is  in 
part  as  follows:  *'Any  city  containing  a 
population  of  more  than  three  thousand  five 
hundred  inhabitants  may  frame  a  charter  for 
its  own  government,  consistent  witb  and  sub- 
lect  to  the  constitution  and  laws  of  this  state, 
by  causing  a  board  of  fifteen  freeholders,  who 
shall  have  been  for  at  least  five  years  quali- 
fied electors  thereof,  to  be  elected  by  the 
qualified  voters  of  said  city  at  any  general 
or  special  election,  whose  duty  it  shall  be, 
within  ninety  days  after  such  election,  to 
prepare  and  propose  a  charter  for  such  city, 
which  shall  be  signed  in  duplicate  by  the 
members  of  ^uch  board,  or  a  majority  of 
them,"  etc. 

Tbe  first  question  for  consideration  relates 
to  the  eligibility  of  the  defendants  I.  W. 
Hellman  and  William  B.  Bourn  as  freehold- 
ers under  the  constitutional  provision.  They 
had  not  been  for  at  least  five  years  qualified 
voters  of  the  city  and  county  in  which  the 
election  was  held,  and  for  which  the  charter 
was  to  be  prepared.  The  language  used  by 
the  framers  of  the  constitution  in  relation  to 
tbe  qualification  essential  to  eligibility  to 
the  office  or  position  of  a  freeholder  is  plain 
and  unequivocal,  and  the  authority  to  pre- 
scribe the  qualification  is  not  open  to  doubt. 
The  reason  of  tbe  rule  is  apparent,  and  need 
not  be  stated.  The  defendants  Hellman  and 
Bourn,  not  having  been  for  at  least  five  years 
qualified  elections  of  the  city  and  county  of 
San  Francisco,  were  ineligible  to  the  office 
of  freeholder,  and  their  separate  demurrer 
should  have  been  overruled. 

2.  Do  the  remaining  thirteen  members  wha 
were  regularly  elected  constitute  a  legal 
board,  with  authority  to  act?  The  conten- 
tion of  appellant  is  that  in  order  to  const i* 
tute  a  valid  board  it  is  essential  that  fiftvcen 
qualified  members  be  elected,  and  that  with- 
out such  number  thus  qualified  there  can  be 
no  constitutional  board,  and  hence  that  the 
thirteen  members  should  be  inhibited  from 
acting,  either  with  or  without  the  two  who 
are  disqualified.  We  think  this  position  is 
unwarranted  under  the  language  of  the  con- 
stitution, and  not  in  consonance  with  public 
policy  or  the  analogies  in  similar  cases.  It 
is  true  the  constitution  provides  for  the  elec- 
tion of  a  board  of  fifteen  freeholders;  but 
the  persons  who  are,  when  elected  and  qual- 
ified, to  constitute  such  board,  are  elected 
and  must  qualify  as  individuals,  and  the 
entity  known  as  the  board  has  no  legal  ezis- 
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ienoe  until  it  it  organized  by  the  individuals 
who  come  clothed  with  the  imignia  of  au- 
thority afforded  by  a  certificate  or  other 
adequate  proof  of  an  election.  The  electors 
select  the  persons  who  are  to  constitute  the 
board,  but  do  not  create  the  board.  That  is 
done  by  the  organization  of  the  members. 
When  the  electors  have  elected,  by  a  plural- 
ity of  all  Uie  votes  cast,  fifteen  members  to 
constitute  the  board,  and  furnished  them 
with  the  evidence  of  said  action,  their  power 
in  the  premises  is  exhausted,  and  the  require- 
ment of  ti^e  constitution  is  so  far  complied 
with  that  it  only  remains  for  the  persons  so 
selected,  or  a  majority  of  them,  to  organize 
and  exercise  the  power  which  by  virtue  of 
their  election  is  vested  In  them.  An  inter- 
pretation which  holds  that  the  ineligibility 
or  death  or  ud willingness  to  act  of  a  single 
member  thus  selected  invalidates  the  entire 
election  would  work  great  hardship,  and  tend 
to  thwart  the  will  of  the  electors  in  many 
instances,  and  should  not  be  indulged  unless 
rendered  imperative  by  the  mandate  of  the 
constitution.  The  same  constitution  (section 
5,  article  11)  provides  that  the  legislature, 
by  general  ana  uniform  laws,  shall  provide 
for  Sie  election  or  appointment  in  the  several 
counties  of  ''boards  of  supervisors,"  etc. 
Other  portions  of  the  constitution  provide 
for  a  supreme  court,  ''which  shall  consist  of 
a  chief  justice  and  six  associate  justices." 
Again,  **the  senate  shall  consist  of  forty 
members  and  the  assembly  of  eighty  mem- 
bers." It  would,  we  think,  hardly  be  con- 
tended that,  because  the  constitution  pro- 
Tides  for  a  board  of  supervisors,  an  election 
for  supervisors,  in  which  a  single  member 
elected  was  disqualified  would  either  inval- 
idate the  election  of  other  members,  or  pre- 
Tent  their  organizing  and  acting  as  a  board. 
Like  considerations  apply  to  the  election  of 
members  of  the  senate  and  assembly,  and  to 
the  election,  organization,  and  action  of  the 
supreme  court.  The  code  provides  that 
*  words  giving  a  joint  authority  to  three  or 
more  public  officers  or  other  persons  are  con- 
strued as  giving  such  authority  to  a  majority 
of  them,  unless  it  is  otherwise  expressed  in 
the  act  giving  the  authority."  Pol.  Code, 
§  15.  Tne  earlier  doctrine  was  that  where 
a  board  of  commissioners  was  created  by  the 
legislature,  and  discretionary  powers  con- 
ferred upon  them  to  decide  upon  matters  of 
public  interests,  and  the  law  had  made  no 
provision  that  a  majority  should  constitute 
a  quorum,  all  must  be  present  and  consult, 
though  a  majority  might  decide.  People  v. 
Coohill,  47  Osl.  868,  and  cases  cited.  The 
rule  prior  to  its  modification  ^by  the  code 
may  be  stated  thus :  The  power  or  authority 
given  to  public  officers,  commissioners,  or 
committeemen  was  a  joint  authority  to  be 
exercised  by  all  of  them,  and   (except  as 

f provided  by  statute)  all  must  meet  and  de- 
iberate ;  but,  this  done,  a  majority  could 
decide.  To  the  exercise  of  this  joint  author- 
ity it  was  sometimes  held,  and  it  would  seem 
logically,  that  the  existence  of  a  full  board 
was  necessary.  If  the  authority  was,  in 
contemplation  of  law,  to  be  exercised  by  all 
the  members,  then  there  should  be  members 
capable  and  competent  to  its  exercise;  but 
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under  our  codes  this  authority,  although 
joint  where  given  to  three  or  more,  is  to  be 
^construed  as  giving  such  authority  to  a 
majority  of  them,"  unless  it  is  otherwise 
expressed  in  the  act  giving  the  authority. 
If  a  maiority  possesses  all  the  authority  of 
the  whole,  then  such  majority  must  be  com- 
petent to  its  exercise.  For  all  practical  pur- 
poses, the  majority  becomes  the  full  board. 
It  is  the  receptacle — the  reservoir — of  all  the 
author! tv  conferred  upon  the  whole,  and  its 
action,  ft  is  submitted,  cannot  be  stayed  by 
the  nonaction,  failure  to  qualify,  absence, 
death,  or  want  of  eligibility  of  the  mi  nor  it  v. 
These  were  the  very  obstacles  intended  to  be 
surmounted  by  the  statute. 

Since  the  enactment  of  the  code  it  was  held 
in  PlBaple  v.  Barrington,  08  Cal.  257,  that  the 
action  of  a  quorum  was  the  action  of  the 
board  of  supervisors,  and  that  the  action  of 
a  majority  of  such  quorum,  though  not  con- 
stituting a  majority  of  the  board,  was  valid 
and  binding.  In  State  v.  Huggine,  Harp.  L. 
189,  court  of  appeals  of  South  Carolina,  the 
facts  were  that  of  eighteen  managers  of  elec- 
tions appointed  by  the  legislature  two  had 
refused  to  qualify,  one  was  dead,  and  one 
disqualified  to  serve,  and  the  court  held  that 
a  majority,  viz.,  eight  of  the  remaining  four- 
teen, properly  formed  a  board  to  determine 
on  the  validity  of  a  contested  election;  a 
majoritv  of  the  managers  qualified  to  serve 
being  all  that  is  required  by  the  legislature. 
Colcock,  </.,  in  the  course  of  his  opinion, 
said:  "Now,  If  necessity  and  public  con- 
venience may  require  that,  where  all  the 
managers  of  these  elections  are  alive,  and 
have  qualified,  a  majority  may  act,  does 
not  the  same  reason  operate  to  authorize  the 
managers  of  an  election  to  act  where  some  of 
those  who  have  been  nominated  are  dead  or 
have  not  qualified?"  Words  giving  a  joint 
authority  to  three  or  more  public  officers 
will  be  construed  as  giving  it  to  the  major- 
ity, unless  otherwise  expressed.  Talcott  v. 
Blanding,  54  Cal.  280.  If  the  authority  is 
given  to  and  may  be  exercised  by  the  ma- 
jority, and  the  minoritv,  if  present  and  act- 
ing, cannot  defeat  it,  it  must  follow  that 
such  minority  cannot,  by  absence  or  failure 
to  qualify,  defeat  the  will  of  the  majority. 
This  doctrine  was  illustrated  in  Oakland  v. 
Carpentier,  18  Cal.  540,  where  it  was  argued 
tiiat,  as  the  charter  provided  that  a  board  of 
five  trustees  should  be  elected,  etc.,  and  as 
only  four  qualified,  their  acts  were  void  for 
want  of  a  legal  organization.  The  court  dis- 
posed of  the  question  by  saying :  ^  We  can 
see  DO  reason  for  holding  that  a  majoritv  of 
the  members  elected  to  this  board  should  not 
as  well  be  held  empowered  to  act  at  the  first 
as  at  any  subsequent  meeting  of  it. "  There 
is  nothing  inherent  in  the  duties  to  be  d is* 
charged  by  the  freeholders  to  invoke  a  more 
strict  rule  of  construction  against  them  than 
would  be  called  for  in  the  case  of  other 
bauds  or  bodies  invested  with  public  func- 
tions. The  provision  of  the  constitution  Is 
self-acting.  People  v.  Hboe,  55  Cal.  612. 
The  constitution  does  not  in  terms  require 
the  joint  action  ot  all  the  members  ox  the 
boain  of  freeholders.  It  does  provide  that 
the  charter  prepared  by  them  must  be  "  signed 
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in  duplicate  by  the  memben  of  such  board 
or  a  majority  of  them.'' 

Under  the  doctrine  which  was  formerly 
upheld  by  many  of  the  courts,  that  all  the 
members  of  a  board,  committee,  or  commis- 
sion must  meet  and  deliberate,  though  a  ma- 
jority could  decide,  the  contention  of  appel- 
lant m  support  of  the  theory  that  the  presence 
and  action  of  all  the  memliers  is  necessary  to 
an  organization  may  be  upheld.  The  con- 
sensus of  modern  opinion,  however,  is  be- 
lieved to  be  that,  where  a  majority  may  act, 
such  majority  may  organize  and  act.  This 
is  believed  to  be  the  very  object  of  the  fif- 
teenth section  of  the  Political  Code.  Again, 
the  office  of  freeholder  is  created  by  the  con- 
stitution. It  is  a  dejure  office.  When  Hell- 
man  and  Bourn  were  elected  by  a  plurality 
of  the  qualified  electors,  received  their  cer- 
tificates of  election,  and  qualified  and  par- 
ticipated in  the  action  of  the  board,  they 
were  there  under  color  of  office,  and  presump- 
tively entitled  to  the  office.  They  were  ds 
facto  officers  in  the  discharge  of  the  duties  of 
a  dejure  office,  and  as  such  their  acts  while 
they  remained  such  were  as  valid  and  bind- 
ing as  those  of  dejure  officers.  There  must 
be  a  (20  jure  office  to  be  filled,  before  there 
can  be  a  (fo  facto  officer.  If  the  former  exists, 
and  the  latter  holds  it  under  and  pursuant 
to  a  regular  commission  purporting  to  em- 
power him  to  act,  his  acts  in  such  office, 
until  his  right  thereto  is  judicially  deter- 
mined, the  law  holds,  upon  principles  of 
policy  and  justice,  to  be  valid,  so  far  as  they 
involve  the  public  and  third  parties  notwith- 
Btandinc^  the  personal  liability  of  the  incum- 
bent for  intruding  into  such  office.  A  lead- 
ing case  upon  the  subject  of  officers  de  facto 
is  that  of  State  v.  CarroU,  88  Conn.  449,  9 
Am.  Kep.  409,  in  which  Butler,  Oh.  «/.,  after 
an  exhaustive  discussion  of  the  doctrine,  and 
a  review  of  the  English  and  American  cases, 
uses  the  following  language :  **  A  definition 
sufficiently  accurate  and  comprehensive  to 
cover  the  whole  ground  must,  I  think,  be 
substantially  as  follows :  An  officer  de  facto 
is  one  whose  acts,  though  not  those  of  a  law- 
ful officer,  the  law,  upon  principles  of  pol- 
icy and  justice,  will  hold  valia,  so  far  as 
they  involve  the  interests  of  the  public  and 
third  persons,  where  the  duties  of  the  office 
were  exercised :  First.  .  .  .  Second. 
.  .  .  Third.  Under  color  of  a  known  elec- 
tion or  appointment,  void  because  the  officer 


was  not  eligible,    .    .    .    tnch  ineligibil- 
ity   ..    .    beine  unknown  to  the  public."* 
We  reach  the  following  condusion : 

1.  The  thirteen  freeholders,  constituting^ 
as  they  do  a  majority  of  all  the  members  ot 
the  board,  were  competent  to  organize  and 
act  as  a  board  of  freeholders  under  the  con- 
stitution and  law,  and  may  lawfully  pre- 
pare and  propose  a  charter  for  the  city  and 
oounty  of  San  Francisco. 

2.  I.  W.  Hellman  and  William  B.  Bonm 
were  not  eligible  to  the  office  of  freeholder, 
and,  although  regularly  elected  and  commis- 
sioned, are  not  dejure  officers  of  the  board. 

8.  Said  Hellman  and  Bourn,  having  been 
elected  and  commissioned,  became  de  faet& 
members  of  the  board,  and  as  such  their  acta 
were  and  are  valid  as  to  the  public  and  third 
parties. 

We  are  asked  by  the  counsel,  in  the  event 
of  holding  that  Bourn  and  Hellman  are  not 
entitled  to  their  seats,  to  indicate:  (1) 
Whether  or  not  Patrick  Reddy  and  J.  0. 
Whiting,  who  received  the  next  highest  num- 
ber of  votes,  are  entitled  to  demand  and  re- 
ceive certificates  of  election;  and,  if  not, 
then  (3)  how  shall  the  vacancies  be  filled^ 
The  first  query  seems  to  be  settled  in  thia 
state.  Saunders  v.  Haynee,  18  Cal.  145; 
OrawfcTd  v.  Dunbar,  52  Cal.  86.  We  must, 
however,  decline  to  pass  upon  either  of  the 
foregoing  propositions,  for  the  reason  that 
they  are  not  involved  in  the  issues  presented 
in  the  case,  and  anything  which  might  be 
said  would  be  mere  obiter  dictum^  and  of  no 
binding  force  should  the  same  questions 
again  arise. 

The  judgment  appealed  from  should  be 
affirmed  as  to  all  the  defendants  except  I.  W. 
Hellman  and  William  B.  Bourn,  and  reversed 
as  to  said  two  last-named  defendants,  with 
directions  to  the  court  below  to  overrule  the 
separate  demurrer  of  said  I.  W.  Hellman  and 
William  B.  Bourn,  with  leave  to  answer. 

I  concur :    Haynest  (7. 

Per  Curiam:  For  the  reasons  given  in 
the  foreeoing  opinion,  the  judgment  appealed 
from  is  affirmed  as  to  all  the  dependants  except 
I,  W.  Hellman  and  WiUiam  5.  Bourn,  and 
reversed  as  to  said  two  last-named  defendants, 
with  directions  to  the  court  below  to  over- 
rule the  separate  demurrer  of  said  I.  W. 
Hellman  and  William  B.  Bourn,  with  leave 
to  answer. 
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Patrick  McMAHON,  Admr.,  etc.,  of  Frank 
McMahon,  Deceased. 
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1>  nner«tax*ded  premiaes  eapplied  with 

dangerous  attractiona  are  reirarded   as 

^^^^  .  ■ 

NOTS.— Ab  to  liability  for  dangerous  condition  of 
private  flrrounds  lying  open  beside  a  highway  or 
frequented  path  see  note  to  Lepniok  v.  Gaddls 
(Miss.)  26  UB.  A.  681 
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holding  out  Implied  invftatfon  to  children  which 
makes  the  owners  responsible  for  injuries  to 
them. 
2.  A  pond  or  pit  in  a  popnloiifl  city  in 
which  the  water  ie  ttom  five  to  fonr^ 
teen  fSaet  deep,  with  logs  and  timber  .float- 
ing therein  on  which  children  are  in  the  habit  of 
playing,  near  a  driveway  across  vacant  lota 
but  partially  enclosed  from  the  streets  on  the 
sides  thereof,  renders  the  dty  which  owns  them 
liable  for  the  drowning  of  a  child  playing  there 
if  the  premises  are  f^and  by  the  jury  sutBciently 
attractive  to  entice  children  into  danger  and  to 
suggest  the  probability  of  such  an  aoddent. 


See  also  32  L.  R.  A.  825;  33  L.  R.  A.  755:  .38  L.  R.  A.  573;  39  L.  R.  A.  112;  40 
L.  R.  A.  531;  42  L.  R.  A.  288;  43  L.  R.  A.  148;  44  L.  R.  A.  655;  45  L.  R.  A.  591;  48 
T..  R.  A.  291. 
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S*  Tbe  attractiTeness  of  daaf^eroas 
premiaes  tor  children  which  will  render  the 
owner  liable  for  aooidenti  to  them  la  a  queetlon 
for  the  jury. 

4.  A  child  ei^ht  years  of  acpe  is  bound 
to  nae  such  care  as  children  of  his  age,  capacity, 
and  intelUgenoe  are  capable  of  exercising. 

S«  A  mimlrlpal  corporation  owning  vacant 
lots  Is  changeable  with  the  tame  duties  and  obli- 
gations which  deyolTO  apon  indiyiduals  in  re- 
spect to  their  condition. 

6.  A  city  is  estopped  from  denyinir  its  duty 
as  to  a  dangeroos  pit  where  it  has  passed  an  oiw 
dinance  declaiins  saoh  pits  to  be  a  nulsanoe. 

7«  Ezeentioii  cannot  be  ordered  to  issue  against 
a  city  in  an  action  for  damages. 

aaiiiiaryl4,1896.) 

APPEAL  by  defendant  from  a  JudgmeDt  of 
the  Appellate  Court,  Third  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Taze- 
well County  in  favor  of  plaintiff  in  an  ab- 
lioD  brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
JLJirmed. 

Statement  by  Maf^mder,  •/..* 

This  is  an  action  on  the  case,  brought  by 
appellee,  administrator  of  the  estate  of  bis 
deceased  son,  Prank  McMahon,  against  ap- 
pellant, the  city  of  Pekin,  to  recover  dama- 
ges for  the  death  of  plaintiff's  intestate,  al- 
leged to  have  been  caused  by  the  negligence 
of  said  city.  Verdict  and  judgment  in  the 
circuit  court  were  in  favor  of  Qte  plaintiff. 
The  appellate  court  bas  affirmed  tne  judg- 
ment, and  tbe  present  appeal  is  from  such 
judgment  of  affirmance. 

Tbe  declaration  alleges  that  on  April  12, 
1892,  the  city  owned  lots  7,  8,  9.  and  10,  in 
block  11,  in  Bailey's  addition  to  Pekin ;  that 
for  a  lonj;  time  before  that  date  it  had  caused 
a  dangerous  bole  or  pit  to  be  made  in  said 
lots,  by  digging  thereon,  and  removing  sand 
and  gravel  therefrom ;  that  it  permitted  water 
to  accumulate  and  remain  in  said  hole  or  pit, 
so  that  it  became  a  nuisance,  and  dangerous 
to  tbe  lives  of  citizens,  and  "of  children  of 
tender  years,  incapable  of  exercising  ordi- 
nary care  or  discretion,  who  might  be  at- 
tracted thereto ;"  that  it  was  defendant's  duty 
to  cause  the  same  to  be  drained,  so  as  to  re- 
move the  water  therefrom ;  that  the  deceased, 
a  child  of  tender  years,  and  incapable  of 
exercising  ordinary  care  or  discretion,  was 
attracted  thereto,  and,  necessarily  and  un- 
avoidably, on  account  of  defendant's  failure 
to  drain  the  water  from  said  pit,  without 
fault  on  his  part  or  on  the  part  of  his  parents, 
fell  into  the  said  pit,  and  was  drowned.  The 
plea  was  the  general  issue,  with  notice  of 
special  matter  of  defense  to  the  effect  that 
the  premises  were  the  property  of  the  city ; 
that  it  was  incorporated  under  the  general 
act  of  incorporation;  that  tbe  lots  were  in- 
closed by  a  fence  on  the  east  and  west  sides 
thereof,  and  nearly  inclosed  on  the  south  and 
north  sides  thereof ;  that  the  deceased  entered 
and  remained  upon  the  premises  as  a  mere 
trespasser,  and  engaged  in  play,  without  the 
knowledge,  permission,  or  invitation  of  de- 
fendant, and  carelessly,  accidentally,  or  neg- 
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11  gently  fell  into  ft  pool  of  water  thereon, 
and  was  drowned.  The  proof  tends  to  show 
that  the  city  became  tbe  owner  of  tbe  lots  in 
1887 ;  that  they  constituted  about  half  a  block 
in  size ;  that  they  were  bounded  on  the  north 
by  a  public  alley  10  feet  wide,  on  the  west 
by  Capitol  street,  on  the  south  by  St.  Julieo- 
street;  thiit  these  streets  were  each  60  feet 
wide,  and  improved,  and  open  to  public 
travel ;  that  there  had  originally  been  a  nat- 
ural watercourse  across  the  lots  from  north- 
east to  southwest,  sufficient  to  carry  off  the 
surface  water  accumulating;  to  the  north- 
east, and  southeast  over  an  area  of  200  or  300 
acres;  that  this  water  had  passe<l  through 
said  watercourse  across  said  lots  to  the  Illi- 
nois river ;  that  the  lots  were  in  the  thickly 
settled  limits  of  the  city ;  that,  before  ita 
taking  possession  of  the  lots  in  1887,  the  city 
had  built  a  sewer,  with  an  aperture  of  four 
feet,  at  the  southwest  corner  thereof,  under 
the  junction  of  Capitol  and  St.  Julien  streets ; 
that  thereafter  it  dug  into  the  watercourse, 
to  get  gravel  to  improve  its  streets ;  that  the 
excavation  thus  made  was  some  200  feet  long 
and  100  feet  wide ;  that  its  banks  were  steep  ; 
that  the  depth  was  about  10  feet  below  the 
mouth  of  the  sewer,  so  that  the  water  could 
not  run  off ;  that  the  deepest  water  was  over 
14  feet;  that  the  city  stopped  taking  out 
gravel  in  1890  or  1891  that  the  fence  along 
the  west  side  on  Capitol  street  was  bad,  and 
caved  in  somewhat :  that  there  was  a  gap  or 
opening  in  the  fence,  more  than  40  feet  wide, 
on  the  south  side  on  St.  Julien  street,  and 
another  gap  in  the  fence,  80  or  40  feet  wide, 
upon  the  alley  near  the  northeast  corner; 
that,  with  a  view  of  filling  up  the  pit,  a 
causeway  or  driveway  had  been  thrown  up 
across  from  the  north  gap  southwesterly  to 
the  south  gap  by  the  dumping  in  of  rubbish 
and  cinders;  that  parties  baa  been  in  the 
habit  of  passing  along  this  causeway  for  a 
year  before  April  12,  1892,  when  deceased 
was  drowned,  usin)?  it  to  go  across  the  lots, 
instead  of  going  round  the  corner ;  that  this 
driveway  was  open,  so  that  the  public  could 
use. it;  that  the  boys  liad  been  in  the  habit 
of  playing  upon  planks  and  logs  in  the  water 
in  the  pit,  and  had  fallen  into  the  water; 
that  the  city  authorities  had  been  notified  by 
parents  of  the  daneer,  and  requested  to  re- 
move it;  that  the  dangerous  condition  con- 
tinued a  year  before  the  accident ;  that,  after 
building  the  roadway,  there  were  two  bodies 
of  water ;  that  the  deceased  was  eight  years 
and  two  months  old ;  that  his  father  was  a 
laboring  man,  and  had  gone  to  his  work  at 
6  o'clock  A.  M.  on  April  12,  1892,  and  did 
not  return  until  a  quarter  past  6  P.  M.  ;  that 
the  mother  had  been  doing  washing  on  tliat 
day ;  that  she  had  four  children  besides  the 
deceased,  the  youngest  being  eight  months 
old ;  that  she  bad  heard  of  the  pit,  but  had 
never  visited  it;  that  decease  came  home 
from  school  at  4  P.  M.,  and  was  given  per- 
mission by  his  mother  to  play ;  that  he  and. 
a  bo^  named  Harry  Evans  met  one  Soady, 
driving  a  wagon,  who  allowed  them  to  get 
in  and  ride;  that  Soady  drove  to  his  barn, 
on  the  north  side  of  said  alley,  opposite  the 
opening  or  gap  in  the  north  fence ;  that  there 
the  t>oys  dismounted  from  the  wagon;  that 


^208 


Illinois  Sdphbmb  Coubt. 


jAir., 


deceased  went  through  the  opening  onto  the 
causeway,  and  stepped  upon  a  log  in  the 
water,  which  rolled,  and  threw  him  into  the 
pond,  and  he  was  drowned  at  a  point  a  few 
feet  south  from  Soady's  bam,  near  the  north- 
east comer  of  the  lots. 

Prettyman,  and  WilUam  Son.  Maua  for 

appellant. 

Messrs.  T.  N.  Green  and  W.  R.  Cnrran, 

for  appellee: 

If  the  land  of  a  private  owner  is  situated  in 
the  midst  of  a  populous  city  or  in  a  public 
place,  adjacent  to  public  streets  or  roads  and 
alleys,  and  he  keeps  and  maintains  thereon 
dangerous  machioery,  gates  or  turntables,  dan- 
gerous pits  or  ponds  of  water,  which  he  has 
made  and  excavated  for  his  own  use.  adjacent 
to  such  public  streets  and  alleys  and  which  be 
has  notice  are  attractive  to  children  of  tender 
years,  incapable  of  exercising  ordinary  care  or 
•discretion,  and  which  do  attract  children  of 
that  character,  then  the  law  is  that  such  pri- 
vate owner  must  use  reasonable  care  and  dili- 
gence to  protect  such  children  from  harm  in 
coming  on  his  premises,  without  fault  on  the 
part  of  their  parents;  and  the  (act  that  such 
children  are  technically  guilty  of  trespass  in 
coming  on  his  premises  will  not  defeat  an  ac- 
tion for  damages  sustained  by  them  in  med- 
-dling  with  his  machinery,  gates  or  turntable, 
or  falling  into  the  water  in  such  excavations 
and  being  drowned. 

Sioux  City  dk  P.  B.  Go.  v.  8tout,  84  U.  8.  17 
Wall.  657,  21  L.  ed.  745;  Union  Pac,  B,  Oo.  v. 
Dunden,  87  Kan.  1;  Bvansieh  v.  Chilf,  0.  dk 
6.  F,  R  Co.  57  Tex.  128;  Kansas  Gent.  B,  Go. 
T.  Fttesimmons,  22  Ran.  686,  81  Am.  Rep.  208; 
Ferguson  v.  Gotumhus  db  22.  Bailway,  75  Qa. 
-687;  Keffe  v.  MUwaukee  dk  8t.  P.  B.  Go,  21 
Minn.  207,  18  Am.  Rep.  893;  Daley  v.  N<ynDieh 
dk  W.  B.  Co.  26  Conn.  591,  68  Am.  Dec.  418; 
CMara  v.  Hudson  Biter  12.  O?.  88  N.  Y.  445, 
^8  Am.  Dec.  61 ;  St.  Louis,  V.  dk  T,  H.  B.  Co. 
T.  Bell,  81  HI.  76,  25  Am.  Rep.  269;  Birge  v. 
Gardiner,  19  Conn.  609,  50  Am.  Dec.  261; 
Bmith  V.  C^Connar,  48  Pa.  218.  86  Am.  Dec. 
I>82;  Schwark  v.  QUmare,  45  HI.  455,  92  Am. 
Dec.  227;  Gulf,  C.  dk  8.  F.  B.  Go.  v.  MeWAir- 
ier,  77  Tex.  358;  Loomis  v.  Terry,  17  Wend. 
497,  81  Am.  Dec.  806;  Townsend  v.  Wathen.  9 
East,  277;  Eydraulie  Works  Go.  v.  Orr,  83  Pa. 
882;  Powers  v.  Barlow,  53  Mich.  515,  51  Am. 
Rep.  154;  Bransom  v.  Labrot,  81  Ky.  648,  50 
Am.  Rep.  198;  Whirley  v.  Whiteman,  1  Head. 
^10;  Sanders  v.  Beister,  1  Dak.  146;  1  Sbearm. 
A  Redf.  Neff.  §§  73, 97,  98,  note  1;  1  Thomp. 
Neg.  pp.  804,  806.  note;  Whart.  Neg.  §§  250, 
1865;  Maekey  v.  Vieksburg,  64  Miss.  777;  Har- 
ris, Damages  by  Corporations,  §§  465,  466; 
Jones,  Neg.  of  Mun.  Corp.  286,  §  150;  Joliet 
▼.  Verley,  85  III.  58,  85  Am.  Dec.  842. 

A  municipal  corporation,  in  its  private  char- 
acter as  the  owner,  lessee,  or  controller  of  lands, 
houses,  public'docks,  piers,  water  and  gas 
works,  etc.,  is  to  be  regarded  in  the  same 
light  as  an  individual  and  dealt  with  accord- 
ingly. 

15  Am.  &  Eng.  Encyclop.  Law.  p.  1165; 
Cooley.  Torts,  619,  620;  Clark  r.  Peekham,  9 
R.  I.  465;  Ptnnayer  v.  Saginaw,  8  Mich.  634; 
Cumberland  db  0.  Canal  Corp.  v.  P&rtland,  62 
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Me.  604;  Hannon  v.  8t.  Louis  County,  62  Mo. 
818;  2  Dill.  Mun.  Corp.  4th  ed.  p.  1310; 
Thayei'  v.  Boston,  19  Pick.  616,  81  Am.  Dec. 
157;  Bailey  v.  New  York,  8  Hill.  531;  Allen  y. 
Decatur,  28  111.  882,  76  Am.  Dec.  692;  CH- 
eago  v.  Joney,  60  111.  888;  Chicago  v.  Dermody, 
61  HI.  481;  Chicago  v.  McQraw,  75  111.  666; 
Joliet  V.  Shufeldt,  18  L.  R  A.  760, 144  DL  403; 
QregsUn  r.  Chicago,  145  lU.  464. 

Magrrader*  J.,  delivered  the  opinion  of 
the  court : 

1.  The  main  question  in  the  case  arises  out 
of  the  refusal  of  the  trial  court  to  give  the 
second  and  third  instructions  asked  by  the  de* 
fendant.  Is  an  individual  landowner  obi  i  eed 
to  respond  in  damages  for  the  death  of  a  child 
occurring  upon  his  premises  under  such  cir- 
cumstances as  are  developed  by  the  testimony 
in  this  case?  The  general  rule  is  well  settlea 
that  the  private  owner  or  occupant  of  land 
is  under  no  obligations  to  strangers  to  place 
guards  around  excavations  upon  his  land. 
The  law  does  not  require  him  to  keep  his 
premises  in  safe  condition  for  the  benefit  of 
trespassers,  or  those  who  come  upon  them 
without  invitation,  either  express  or  im- 
plied, and  merely  to  seek  their  own  pleasure, 
or  gratify  their  own  curiosity.  1  Thomp. 
Neg.  p.  808 ;  2  Shearm.  &  Redf.  Neg.  4th 
ed.  g  716.  An  exception,  however,  to  this 
general  rule  exists  in  favor  of  children.  Al- 
though a  child  of  tender  years,  who  meets 
with  an  injury  upon  the  premises  of  a  pri- 
vate owner,  may  be  a  technical  trespasser, 
yet  the  owner  may  be  liable,  if  the  things 
causing  the  injury  have  been  left  exposed 
and  unguarded,  and  are  of  such  a  character 
as  to  be  an  attraction  to  the  child,  appealing 
to  his  childish  curiosity  and  instincts.  Un- 
guarded premises,  which  are  thus  supplied 
with  dangerous  attractions,  are  regarded  as 
holding  out  implied  invitations  to  such  chil- 
dren. **  The  owner  of  land  where  children  are 
allowed  or  accustomed  to  play,  particularly 
if  it  is  nnfenced,  must  use  ordinary  care  to 
keep  it  in  safe  condition;  for  they,  being 
without  judgment,  and  likely  to  be  drawn 
by  childish  curiosity  into  places  of  danger, 
are  not  to  be  classed  with  trespassers,  idlers, 
and  mere  licensees."  2  Shearm.  &  Redf. 
Neg.  4th  ed.  §  705 ;  4  Am.  &  Eng.  Ency- 
clop. Law,  p.  68,  and  cases  cited  in  note. 
In  such  case  the  owner  should  reasonably 
anticipate  the  injury  which  had  happened. 
1  Thomp.  Neg.  p.  804. 

There  is  a  conflict  in  the  decisions  upon 
this  subject,  some  courts  holding  in  favor  of 
the  liability  of  the  owner,  and  others  ruling 
against  it.  Where  the  land  of  a  private 
owner  is  in  a  thickly  settled  city,  adjacent 
to  a  public  street  or  alley,  aqd  he  has  upon 
it,  or  suffers  to  be  upon  it.  dangerous  ma- 
chinery, or  a  dangerous  pit  or  pond  of  water, 
or  any  other  dangerous  agency,  at  a  point 
thereon  near  such  public  street  or  alley,  of 
such  a  character  as  to  be  attractive  to  chil- 
dren of  tender  years,  incapable  of  exercising 
ordinary  care,  and  he  is  aware  or  has  notice 
of  its  attractions  for  children  of  that  class, 
we  think  that  he  is  under  obligations  to  use 
reasonable  care  to  protect  thtm  from  injury 
when    coming   upon   said    premises,    even 
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ihough  xhej  may  be  technical  trespasBen. 
To  charge  him  with  such  an  obligation  under 
auch  circumstancea  is  merely  to  apply  the 
^well-known  mazimp  ** Sic  uUre  tuo  ut  ah&num 
fwn  IcBdM.^  It  ia  trae,  as  a  general  rule, 
that  a  party  guilty  of  negligence  it  not  lia- 
ble if  he  does  not  owe  the  duty  which  he 
has  neglected  to  the  person  claiming  dam- 
ages. WiUiafM  ▼.  Ohieago  d  A.  R.  Co,  135 
in.  491,  11  L.  R.  A.  862.  But,  although 
the  private  owner  may  owe  no  duty  to  an 
«dult  under  the  facts  stated,  the  cases  known 
as  the  **  Turntable  Cases**  hold  that  such  duty 
ia  due  from  him  to  a  child  of  tender  years. 
The  leading  one  of  the  turntable  cases  is 
Sioux  City  d  P.  R.  Co.  ▼.  Stout,  84  U.  8. 
17  Wall.  657,  21  L.  ed.  745.  There  the  com- 
pany was  held  liable  in  an  action  by  a  child 
libout  six  years  old,  who  had  injured  bis  foot 
iprhile  playing  with  a  turntable  belonging 
to  the  company,  although  it  was  contended 
that  he  was  a  trespasser,  and  had  received 
the  injury  because  of  his  own  negligence, 
«nd  that  the  company  owed  him  no  duty ; 
It  appearing  that  the  turntable  was  located 
tipon  the  private  grounds  of  the  company, 
in  a  settlement  of  from  100  to  150  persons, 
mboQt  80  rods  from  the  depot,  near  two  trav- 
eled roads,  and  was  a  dangerous  machine, 
and  was  not  guarded  or  fastened,  and  that  a 
aervant  of  the  company  had  previously  seen 
tx>y8  playing  there,  and  had  forbidden  them 
to  do  so.  And  it  was  further  held  that  the 
•care  and  caution  required  of  a  child  Is  ac- 
eonling  to  his  maturity  and  capacity,  and  is 
to  be  determined  b^  the  circumstances  of 
«ach  case ;  that  the  net  of  the  child  beinff  a 
technical  trespasser  made  no  difference  in  nis 
right  of  recovery ;  that  the  question  of  the 
•defendant's  negligence  was  one  for  the  jury 
to  determine;  and  that  the  jury  were  justf- 
Hed  in  believing  that  children  would  prob- 
ably resort  to  the  turntable,  and  that  the 
defendant  should  have  anticipated  their  re- 
port to  it  from  the  fact  that  several  boys 
were  at  play  there  when  the  accident  occur- 
ted,  and  had  played  there  on  other  occasions 
within  the  observation  and  to  the  knowledge 
of  defendant's  employes.  To  the  same  effect 
are  the  following  cases :  Kejfe  v.  Milwaukee 
d  8t.  P.  B.  Co.  21  Minn.  207,  18  Am.  Hep. 
^8 ;  Kansas  Cent.  R.  Co.  v.  Fittsimmans,  22 
Kan.  686,  81  Am.  Rep.  208;  Koons  v.  8t, 
Louis  d  L  M.  R.  Co.  65  Mo.  592 ;  Union 
Pac,  R,  Co.  V.  Dunden,  87  Kan.  1 ;  Evansieh 
▼.  Qvlf,  O.  A  8.  F,  R.  Co.  57  Tex.  128 ; 
F^erguson  v.  Columbus  A  R.  Railway,  75  Ga. 
«87,  77  Ga.  102 ;  8t.  Louis,  V.  A  T,  H.  R. 
Co.  V.  BeU,  81  111.  76.  25  Am.  Rep.  269. 
In  many,  if  not  all,  of  the  foregoing  turn- 
table cases,  stress  is  laid  upon  the  facts  that 
the  turntable  was  in  a  public  or  open  and 
frequented  place;  that  it  was  dangerous, 
and  left  unfastened,  and,  when  in  motion, 
was  attractive  to  children  by  reason  of  their 
love  of  motion  ''by  other  means  than  their 
own  locomotion;"  and  that  the  servants  of 
the  railroad  companies  knew,  or  had  reason 
to  believe,  that  it  was  attractive  to  children, 
and  that  children  were  in  the  habit  of  play- 
ing on  or  about  it.  The  doctrine  of  the  cases 
Is  that  the  child  cannot  be  regarded  as  a 
voluntary  trespasser,  because  he  is  induced 
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to  come  upon  the  turntable  by  the  defend- 
ant's own  conduct.  **  What  an  express  in- 
vitation would  be  to  an  adult,  the  tempta- 
tion of  an  attractive  plaything  is  to  a  child 
of  tender  years.  **  Keffe  v.  Milwaukee  A  8t. 
P.  R.  Co.  supra:  Union  Stock  Yards  A 
Transit  Co.  v.  Rourke,  10  111.  App.  474. 
We  are  unable  to  see  any  substantial  differ- 
ence between  the  turntable  coses  and  the  case 
at  bar.  Here  was  a  half  block  of  ground  in 
a  populous  city,  bounded  on  two  sides  by 
public  streets,  and  on  the  third  side  by  a 
public  alley,  with  an  opening  of  some  40 
feet  in  the  fence,  upon  the  street,  on  the 
south  side,  and  an  opening  of  equal  dimen- 
sions in  the  fence  upon  the  alley  on  the  north 
side,  with  a  causeway  running  from  one 
opening  to  the  other  diagonally  across  the 
premises,  inviting  approach,  and  actually 
used  for  passage  by  men  and  teams.  Upon 
this  half  block  was  a  dangerous  pond  or  pit, 
in  which  the  water  was  always  5  or  6  feet 
deep,  and  sometimes  14  feet  deep.  Logs  and 
timbers  floated  about  in  this  pond,  and  boys 
had  for  some  time  been  in  the  habit  of  play- 
ing upon  them  in  the  water.  The  city 
authorities  had  been  notified  of  its  attractive- 
ness to  children,  and  of  its  dangerous  char- 
acter. They  not  only  suffered  the  pond  to 
remain  undrained,  but  the  fences  around  it 
to  be  broken  down  in  some  places,  and  to 
be  actual  ly  removed  in  others.  The  deceased 
boy,  Frank  McMahon,  is  proven  to  have  en- 
tered the  premises  at  the  opening  in  tbe  fence 
on  the  alley.  This  opening  was  only  17  feet 
from  the  bam  of  Soady,  where  he  dismounted 
from  the  wagon  on  which  he  had  been  rid- 
ing. The  place  where  he  was  seen  playing 
in  the  water  was  onlv  a  few  feet  from  this 
opening  on  the  public  alley.  The  love  of 
motion,  which  attracts  a  child  to  play  upon 
a  revolving  turntable,  will  also  attract  him 
to  experiment  with  a  flodting  plank  or  log 
which  he  finds  in  a  pond  witnin  his  easy 
reach.  The  doctrine  of  the  turntable  cases 
is  sustained  bv  other  cases  where  the  injuries 
complained  of  were  caused  by  agencies  of  a 
different  character.  Such  are  Mackey  t. 
Viekeburg,  64  Miss.  777 ;  Birge  v.  Gardiner, 
19  Conn.  507,  50  Am.  Dec.  261 ;  Daley  r. 
Norwich  A  W.  R.  Co.  26  Conn.  591.  68  Am. 
Dec.  418;  Bransom  v.  Labrot,  81  Ky.  688, 
50  Am.  Rep.  193;  Powers  v.  Harlow,  58 
Mich.  507,  51  Am.  Rep.  154;  Hydraulic 
Works  Co.  V.  Orr,  88  Pa.  882;  Whirley  v. 
Whiteman,  1  Head,  610. 

There  are  very  respectable  authorities  on 
the  other  side  of  the  question  here  under 
consideration.  Such  are  Oillespie  v.  Jfc- 
Oowan,  100  Pa.  144,  45  Am.  Rep.  865 ;  Har- 
greaves  v.  Deacon,  25  Mich.  1 ;  Klix  v.  Me- 
man,  68  Wis.  271,  60  Am.  Rep.  854 ;  Schmidt 
V.  Kan»as  City  Dittilling  Co.  90  Mo.  284,  59 
Am.  Rep.  16;  Indianapolis  v.  Emmetman, 
108  Ind.  580,  58  Am.  Rep.  65 ;  Clark  v.  Rich- 
mond, 88  Ya.  855 ;  Clark  v.  Manchester,  62 
N.  H.  577 ;  Frost  v.  Eastern  Bailroad,  64  N. 
H.  220.  Some  of  these  cases  are  distin- 
guishable from  the  case  at  bar.  In  the 
Pennsylvania  case,  a  child  seven  years  and 
ten  months  old  fell  into  a  well  in  the  field 
of  a  private  owner  100  feet  from  the  public 
highway  and  300  feet  from  the  nearest  house, 
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and  not  concealed  in  any  way  so  as  to  escape 
notice.  The  scene  of  the  accident  was  at  a 
comparatively  remote  point,  and  the  court 
below  had  held  that  the  plaintiff  could  not 
be  guilty  of  contributory  negligence  as  mat- 
ter of  law,  instead  of  submitting  the  ques- 
tion to  the  jury.  Moreover,  the  case  is  in- 
consistent with  the  ruling  of  the  same  court 
in  the  previous  case  of  Hydraulic  Works  Co, 
V.  Orr,  supra.  In  the  Michigan  case,  a 
child  of  tender  years  fell  into  a  cistern  on 
property  **  immediately  adjoining  a  high- 
way ;  and  it  Is  expressly  said :  **  We  express 
no  opinion  concerning  cases  where  the  nature 
of  the  business  is  sudi  as  to  present  peculiar 
attraction  to  children, "  etc  So  in  the  Mis- 
souri case  it  was  expressly  stated  that  the 
agency  causing  Uie  accident  was  not  shown 
by  the  evidence  to  be  "  attractive  to  children. " 
The  supreme  court  of  New  Hampshire  ex- 
pressly repudiates  the  doctrine  of  the  turn- 
table cases.  Such,  also,  seems  to  be  the 
position  of  the  court  in  the  Wisconsin  case. 
In  the  Indiana  case,  the  excavation  into 
which  the  child  fell  was  in  a  shallow  stream, 
which  was  part  of  a  public  street,  and  it 
was  held  that  the  city  was  liable  for  that 
reason ;  and,  consequently,  what  was  said  as 
to  excavations  upon  private  property  was 
not  necessary  to  the  decision  oi^the  case.  It 
was  said,  however,  that  "  whoever  does  any- 
thing .  .  .  immediately  adjacent  to  a 
f public  street  to  attract  children  of  the  vicin- 
ty  into  daneer,  which  they  cannot  appre- 
ciate, owes  the  duty  of  protecting  them  by 
suitably  guarding  the  source  of  danger. ''  In 
the  Virginia  case,  where  the  action  was 
against  the  city  of  Richmond,  the  city  was 
held  not  to  be  liable,  because  the  child 
climbed  up  from  the  sidewalk  upon  a  brick 
wall,  and  fell  into  the  area  beyond  it,  there- 
by receiving  the  injuries  complained  of. 
But,  whether  the  cases  which  hold  to  Uie 
rule  of  nonliability  under  such  facts  as  ap- 
pear in  this  record  can  be  clearly  distin- 
guished from  the  case  at  bar  or  not,  we  are 
not  disposed  to  follow  them  in  view  of  the 
authorities  on  the  other  side.  We  do  not 
regard  the  case  of  8t.  LouU,  V,  db  T.  H,  R, 
Co,  V.  Bell,  81  111.  76,  25  Am.  Rep.  269,  as 
opposing,  but  rather  as  indorsing,  the  doc- 
trine of  the  turntable  cases.  That  case  was 
decided  when  this  court  so  far  considered 
questions  of  fact  as  to  determine  whether  the 
verdict  of  a  jury  was  contrary  to  the  weight 
of  the  evidence  or  not;  and  we  held  that, 
**  in  view  of  the  isolated  portion  in  which  the 
turntable  was  located,  the  proofs  fail  to  show 
that  appellant  was  guilty  of  such  want  of  care 
as  could  lawfully  charge  it  with  damages 
for  this  accident."  The  question  whether 
the  defendant  has  or  has  not  been  guilty  of 
negligence  in  case  of  such  an  accident  upon 
his  land  to  a  child  of  tender  years  is  for  the 
Jury.  Involved  in  this  question  is  the  fur- 
ther question  whether  or  not  the  premises 
were  sufficiently  attractive  to  entice  children 
into  danger,  and  to  suggest  to  the  defendant 
the  probability  of  the  occurrence  of  such  ac- 
cidents, and  therefore  such  further  question 
is  also  a  matter  to  be  determined  by  the  Jury. 
Maekey  y.  Vieksburg,  and  8io%tx  City  db  P. 
R.  Co.  y.  Siout,  mpra.    The  subject  of  the 
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attractiveness  of  the  premises  was  submitted 
to  the  Jury  by  the  instructions  given  for  the 
plaintiff  in  the  case  at  bar. 

It  was  also  submitted  to  the  Jury  bj  sacb 
instructions  to  determine  whether  the  plain- 
tiff or  his  parents  were  guilty  of  contributory 
negligence.    In  answer  to  special  interroga- 
tories submitted  by  the  city,  the  Jury  found 
specially  that  the  deceased,  Frank  McMahon, 
at  the  time  of  his  death,  was  not  of  sufficient 
age  and  ability  to  exercise  ordinary  care  and 
discretion  in  taking  care  of  himself,  and  was^ 
without  fault  on  his  part,  and  did  not  at 
that  time  have  discretion,  intelligence,  in- 
formation, and  knowledge  sufficient  to  enable- 
him  to  know  that  it  was  dangerous  for  bin^ 
to  play  in  the  water  upon  the  premises  and 
to  be  at  the  place  of  drowning ;  that  he  nec- 
essarily and  unavoidably  fell  into  the  pit, 
and  was  drowned ;  that  the  premises  were- 
not  sufficiently  fenced  to  warn  him  of  hia 
danger  in  entering  thereon;   and  that  hia 
parents,  at  the  time  of  his  drowning,  were 
without  fault  in  respect  to  the  same.     Ii^ 
Chicago  City  R.  Co.  v.   Wilcox,  138  111.  870, 
21  L.  R.  A.  76,  we  held  that  where  a  salt 
for 'damages  caused  by  the  negligence  of  the 
defendant  is  brought  by  a  <£i1a  of  tender 
years,  the  neglij;ence  oi  his  parents  cannot 
be  imputed  to  him  in  support  of  the  defense 
of  contributory  negligence.     Here,  however, 
the  suit  is  brought  by  the  father  as  adminis- 
trator of  a  deceased  child.    In  such  case  the 
contributory  negligence  of  the  parent,  if  it 
exists,  may  be  shown  in  bar  of  the  action. 
CJiieago  C%ty  R,  Co,  y.  Wilcox,  supra.    The 
question  whether  the  parents  were  {guilty  of 
such  contributory  negligence,  having  been 
fairly  left  to  the  Jury,  has  been  decided  ad- 
versely to  appellant,  and  cannot  be  reviewed 
here.     Whether,  as  matter  of  law,  a  child 
seven  years  old,  or  under  that  age,  can  be 
iustly  held  to  be  incapable  of  negligence,  it 
is  not  necessary  to  decide.    But  where  a  child 
has  passed  the  age  of  seven  years,  as  was  the 
case  with  appellant's  deceased  intestate,  we 
are  of  the  opinion  that  he  is  bound  to  use 
such  care  as  children  of  his  ago,  capacity, 
and  intelligence  are  capable  of  exercising, 
and  that  the  question  whether  ho  has  doife 
so  or  not  should  be  submitted  to  the  Jury. 
Kerr  y.  Forgue,  54  III.  482,  5  Am.  Rep.  146  ; 
Chicago   City  R,    Co,    v.     Wilcox,   supra;  i 
Thomp.  Neg.  pp.  1181,  1182 ;  Sioux  City  dt 
P,  R,  Co.  V.  Stout,  Birge  y.  Oardiner,  liaUy 
y.  Norwich  db  W.  R.  Co. ,  Union  Stock  Yard* 
<ft  Transit  Co,  v.  Rourke,  Evansich  v.  QiUf, 
C.  db S,  F,  R.  Co.,  and  KansoM  Cent,  R  Co,  y. 
Fitzsimmons,  supra.     It  was  so  submitted 
here,  and  the  instructions  given  for  the  plain- 
tiff are  in  accordance  with  these  views. 

2.  A  municipal  corporation,  holding  prop- 
erty as  a  private  owner,  is  chargeable  witb 
the  same  duties  and  obligations  which  de- 
vol  ve  on  indi  viduals.  Where  it  owns,  leases, 
or  controls  lands,  houses,  docks,  piers,  wa- 
ter and  gas  works,  it  is  liable,  in  respect  to 
the  care  of  the  same,  for  injuries  arising  from 
nefl^lect,  in  the  same  manner  as  an  Inaivid- 
uai  owner  is  liable,  and  must  respond  in  the 
same  way  for  creating  or  suffering  nuisances. 
Gooley,  Toi^,  marg.  pp.  619,  620 ;  10  Am. 
&  Eng.  Encyclop.  Law,  p.  1165,  and 
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cited ;  Mackey  v.  VteJaimrg  and  Clark  y.  Man- 
ekaier,  tupra. 

8.  The  plaintiff  introduced  in  evidence  on 
the  trial  below  section  8  of  the  city  ordi- 
nances of  the  city  of  Pekin,  which  is  as  fol- 
lows: *'8.  Any  owner,  or  occupant,  or  per- 
son, in  possession  of  any  uninclosed  lot  or 
Sarcel  of  land  in  said  city,  who  shall,  by 
igging  or  removing  earrh,  sand  or  gravel 
from  any  such  lot  or  parcel  of  land  make  or 
cause  to  be  made  in  siich  uninclosed  lot  or 
parcel  of  land  any  pit  or  hole  of  such  depth 
and  character  as  to  be  considered  dangerous, 
unsightly  or  a  source  of  annoyance  to  the 
persons  residing  in  the  vicinity  thereof  or 
adjacent  thereto  shall  be  deemed  guilty  of 
creating  a  nuisance,  and  any  owner,  occupant, 
or  possessor  of  any  such  uninclosed  lot  or 
parcel  of  land  who  shall  refuse  or  neglect  to 
remedy  or  abate  said  nuisance  by  ill  ling  up 
or  coTering  or  securely  fencing  the  same  after 
being  notified  so  to  do  by  the  superintendent 
of  police,  or  by  any  member  of  the  police 
force,  or  any  person  aggrieved  thereby,  shall 
be  subject  to  a  penalty  of  not  less  ^an  five 
dollars  nor  more  than  fiftv  dollars  and  a  fur- 
ther penalty  of  two  dollars  for  every  day 
after  the  first  conviction  that  said  nuisance 
shall  by  him  be  continued."  It  is  claimed 
that  the  court  erred  in  admitting  this  ordi- 
nance in  evidence.  The  declaration  alleged 
that  defendant  had  negligently  permitted 
large  quantities  of  water  to  accumulate  In 
the  pit  upon  the  lots  in  question,  '"so  that 
the  same  became  a  nuisance,  and  dangerous 
to  the  lives    •    •    •    of  children  of  tender 


J  ears,**  etc.  The  plea  of  the  general  issue 
ad  the  effect  of  putting  it  at  issue  whether 
the  excavation  was  a  nuisance  or  not,  and  the 
ordinance  wa.s  to  some  extent  evidence  of  the 
affirmative  of  such  issue.  Moreover,  in  its 
notice  of  special  matters  of  defense,  the  de- 
fendant had  stated  that  the  premises  ^'were 
nearly  inclosed  upon  tlie  north  and  south 
sides  thereof. "  Under  the  ordinance,  it  was 
an  owner's  duty,  after  notice,  to  "securely, 
and  not  partially  or  ineffectually,"  fence  the 
same.  We  arc  not  satisfied  that  the  admis- 
sion of  the  ordinance  injured  the  defendant. 
In  connection  with  the  other  proof  as  to  the 
character  and  condition  of  the  excavation 
upon  the  lots,  it  had  a  tendency  to  show 
what  the  character  and  condition  of  the  ex- 
cavation ought  to  have  been  under  the  re- 
quirements enacted  by  the  city  itself  of  pri- 
vate owners  of  land.  The  city  was  therefore 
estopped  from  denying  its  duty  under  the 
circumstances. 

4.  The  judgment  of  the  circuit  court  was 
unquestionably  erroneous  in  ordering  execu- 
tion to  issue  against  the  city.  The  appellate 
court  has  found  that  this  order  was  a  mistake 
of  the  circuit  clerk,  and  has  entered  an  order 
making  the  necessary  correction,  and  direct- 
ing the  circuit  court  to  amend  its  record  ac- 
cordingly. The  final  judgment  of  the  appel- 
late court  affirms  the  judgment  of  the  circuit 
court  as  thus  modified.  We  do  not  think 
that  there  was  any  error  in  such  action  of  the 
appellate  court. 

ThejudffTnent  of  the  AppellofU  Court  ii  (tf- 
firmed. 
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City  of  DETROIT  et  oL 

V, 

Adolphus  A.  ELLIS,  Attorney-General. 

( Mich. ) 

A  dediioii  against  a  dtj  by  a  oourt  of  oom- 
petent  juriBdiction  as  to  the  validity  of  coDsent 
to  the  use  of  streets  by  a  street  railway  company 
In  tiie  exercise  of  its  franohiaes  is  a  bar  to  pro- 
oeedlDRs  affaiost  the  company  by  quo  warranto 
In  the  name  of  the  attorney- ireneral  based  on  a 
denial  of  the  right  upheld  in  the  former  action. 

aanuary  22,  t896J 

APPLICATION  by  the  City  of  Detroit  and 
certain  of  its  citizens  for  an  order  requir- 
ing ihe  Attorney- General  to  show  cause  why 
he  should  not  me  an  application  in  the  nature 
of  a  quo  warranto  to  oust  the  Detroit  Citizens' 
Street  Railway  Company  from  the  privilege  of 
maintaining  its  tracks  in  certain  streets  ox  the 
city^  Dented, 
The  facts  are  stated  in  the  opinion. 

Nora.— On  the  merits  of  the  question  sought  to 
be  raised  by  tbe  above  suit,  see  Detroit  v.  Detroit 
CltyBaUway  (U.  &  a  a  A.  6th  a)  86  L.  B.  A.  087. 

Tbe  phase  of  the  subject  of  res  fudteata  pre- 
seated  in  the  above  case  seems  to  be  an  entirely 
novel  one. 
27  L.  R.  A. 


Mean,   C.  A.  Kent  and   Burton  Han- 
ehett  for  relators. 
Mr.  Ashley  Pond,  with  Mfssre.  Russell 

4h  Campbell*  for  respondent: 

The  matter  is  res  Judicata  as  sgoiost  the  re- 
lator. 

Quo  warranto  sgainst  a  private  corporation 
is  in  effect  a  private  action,  although  con- 
ducted in  the  name  of  the  people. 

High,  Eztr.  liCgal  Rem.  §  606;  PeopU  v. 
AttyOen.  41  Mich.  728. 

Where  a  municipality  has  i)ower  to  make  a 
grant  to  a  street  railway  company  for  the  full 
term  of  thirty  years,  and  tite  municipality 
makes  no  objection,  the  stale  is  not  interested 
in  the  validity  or  regularity  of  the  ;:roccedingfl 
taken  in  exercise  of  that  power. 

Atty-Oen,  v.  Detroit  Suburban  B,  Co.  96 
Mich.  65. 

Mesere.  F.  A.  Baker,  Henry  M.  DufBeld. 
and  Sidney  T.  Miller  also  for  respondent. 

HcOratlit  Ch,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  application  for  an  order  to  show 
cause  why  the  attorney- general  should  not 
file  an  application  in  the  nature  of  a  quo 
warranto  to  inquir  •  by  what  riglit  the  Detroit 
Citizens'  Street- Kail  way  Company  claims  to 
exercise,  and  does  exercise,  in  certain  streets 
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of  the  city  of  Detroit,  the  right  of  maintain- 
ing and  using  street-railway  tracks  in  said 
streets.  Petitioners  allege  that  in  Novem- 
ber, 1863,  the  common  council  of  the  city  of 
Detroit  passed  an  ordinance  whereby  consent 
was  given  to  one  Bushnell  and  his  associates, 
who  were  about  to  organize  as  a  corporation, 
to  lay  street-railway  tracks,  and  to  operate  a 
street-railway  system  in  and  upon  certain 
streets  in  the  city  of  Detroit;  that  after- 
wards, on  the  9th  day  of  May,  1868,  said 
Bushnell  and  his  associates  organized  into  a 
corporation  which,  by  its  articles,  was  to 
conliuue  for  thirty  years,  under  the  name  of 
the  Detroit  City  Railway,  which  entered  into 
possession  of  said  streets,  and  built  and 
maintained  street-car  lines  and  exercised  all 
the  usual  franchises  connected  therewith; 
that  November  14,  1879,  another  ordinance 
was  made,  adding  other  provisions  to  the 
agreement  between  the  street-railway  com- 
pany and  the  city,  and  providing  that  "the 
powers  and  privileges  conferred  and  obliga- 
tions imposed  on  tiie  Detroit  City  Railway 
Company  by  the  ordinance  passed  November 
84,  1862,  and  the  amendments  thereto,  are 
hereby  extended  and  limited  to  thirty  years 
from  this  date;''  that  in  1891  the  Detroit 
Citizens*  Street- Rail  way  Company  was  or- 
ganized for  a  period  of  thirty  years,  and, 
soon  after  its  organization,  received  a  con- 
veyance of  all  the  property  rights  and  fran- 
chises of  said  Detroit  City  Uailway  Com- 
gany,  and  under  such  conveyance  the  Detroit 
Itizens'  Street- Rail  way  Company  claims 
the  right  to  operate,  and  is  now  using,  all  the 
franchises  in  said  streets;  that  the  value  of 
the  franchises  and  rights  in  said  streets  oc- 
cupied and  claimed  by  said  Citizens'  Street- 
Railway  Company  is  very  great,  and  that  its 
claims  are  a  great  obstacle,  as  your  petition- 
ers are  informed  and  believe,  and  therefore 
aver,  to  the  making  of  the  best  terms  which 
the  city  can  make  for  the  public  accommoda- 
tion by  the  establishment  and  maintenance  of 
improved  street- car  lines  on  said  streets,  and 
are  therefore  inlurious  to  the  city  and  all 
residents ;  that,  if  the  claims  of  said  Citizens' 
Company  are  declared  void,  arrangements  can 
readily  be  made  with  other  street- car  com- 

f sanies  by  which  the  car  service  can  be  greatly 
mproved,  and  either  the  fares  much  reduced, 
or  the  amount  paid  to  the  city  be  greatly  in- 
creased, or  both ;  that  the  said  ordinance  of 
1879,  attempting  to  extend  the  franchises  and 
rights  of  said  Detroit  City  Railway  thirty 
years  from  November  14,  1879,  was  void  after 
May  9,  1898,  because  the  life  of  said  grantee 
expired  at  that  time.  In  1892  the  city  of 
Detroit  filed  its  bill  in  the  circuit  court  for 
the  county  of  Wayne,  in  chancery,  against 
the  Detroit  City  Railway,  Detroit  Citizens' 
Railway  Company,  and  others,  setting  forth 
at  length  the  matters  which  are  substantially 
set  forth  in  the  petition  herein,  and  praying 
that  defendants  might  be  enjoined  from  op- 
erating street-railways  in  said  streets  after 
the  9th  day  of  May,  1898.  The  said  cause 
was  afterwards  removed  to  the  circuit  court 
of  the  United  States  for  the  eastern  district 
of  Michigan,  in  equity,  where  a  decree  was 
finally  entered  in  accordance  with  the  prayer 
of  the  bill.  Detroit  v.  Detroit  Oity  R  Oo.  60 
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Fed.  Rep.  161.  Defendants  took  the  case  to 
the  court  of  appeals,  where  it  was  heard  upon 
its  merits ;  and  in  October,  1894,  a  decree 
was  entered  reversing  the  decree  of  the  cir- 
cuit court,  and  dismissing  the  bill.  Id.  64 
Fed.  Rep.  628,  26  L.  R.  A.  667. 

Why  must  not  the  question  here  sought  to 
be  raised  by  quo  warranto  be  regarded  as  re% 
JtidiccUa  against  the  moving  parties,  the  city 
of  Detroit  and  certain  of  its  citizens?  Under 
its  charter,  the  city  of  Detroit  has  the  charge 
and  supervision  of  the  streets  of  that  city. 
It  has  the  power  to  establish,  open,  widen, 
extend,  straighten,  alter,  vacate,  and  abolish 
streets ;  to  clean,  grade,  pave,  repair,  and  im- 
prove the  same;  to  protect  and  prevent  in- 
cumbering or  obstructing  highways;  to  re- 
move incumbrances  from  such  streets ;  and  to 
control,  prescribe,  and  regulate  the  manner 
in  which  streets  within  the  city  shall  be 
used  and  enjoyed.  In  the  very  act  containing 
the  grant  to  the  street-railway  company,  the 
supervision  and  control,  by  cities  and  other 
local  municipalities,  over  streets  and  high- 
ways, is  recognized,  and  the  exercise  of  the 
right  granted  is  made  dependent  upon  the 
consent  of  the  local  entity.  If  a  street-rail- 
way company  is  operating  its  system  upon 
the  streets  of  the  city  of  Detroit  in  the  ab- 
sence of  a  valid  and  binding  consent  granted 
by  the  city,  the  municipality  is  certainly  a 
proper  party,  if  not  the  proper  party,  to  take 
proceedings  to  enjoin  such  operation,  not 
only  by  virtue  of  its  control  over  the  streets, 
but  also  because  the  power  to  consent  in- 
volves the  authority  to  prevent.  The  munic- 
ipality moves  in  such  case,  not  as  a  propri- 
etor, but  in  its  representative  capacity, — as 
the  representative  of  the  public, — as  the 
proper  party  to  complain  of  the  unauthor- 
1  zed  use  of  such  streets.  The  on  1  y  question  in 
issue  is  as  to  the  validity  of  the  consent 
granted. 

Counsel  for  the  petitioners  say  in  their 
brief  that  ''this  application  is  made  by  tiie 
municipal  authorities  of  the  city,  who  are  the 
trustees  of  the  public,  for  the  protection  of 
the  interests  of  the  public  in  the  streets." 
Afrain  they  say :  *^  In  this  case  the  munici- 
pality itself  makes  the  complaint.  It  hi 
vested  with  the  control  of  the  streets  in  the 
interest  and  for  the  protection  and  benefit  of 
the  public.  It  is  hindered  and  prevented 
from  the  exercise  of  such  control  by  the  acta 
of  defendant.  The  bill  in  the  case  in  tbm 
United  States  was  filed  by  the  same  authori- 
ties, in  precisely  the  same  capacity,  and  to 
reach  the  same  result.  Can  the  adjudication, 
then,  be  avoided  by  the  simple  addition  of 
individual  members  of  the  body  comprising 
the  beneficiaries?  If  so  there  will  be  no  end 
to  the  litigation.  In  the  case  of  Clark  r. 
Wolf,  29  Iowa,  197,  cited  in  Wells  on  Be§ 
Adjudicata  (sec.  186),  it  was  held  as  to  a 
county — and  the  same  principle  would  apply 
to  a  city — that  a  judgment  against  it,  or 
its  legal  representatives,  in  a  matter  of  gen- 
eral interest  to  all  the  people  thereof,  as  ono 
respecting  the  levy  and  collection  of  a  tax, 
is  binding,  not  only  on  the  official  representa- 
tives of  the  county  named  in  the  proceeding 
as  defendants,  but  upon  all  the  citizens  there- 
of, though  not  made  parties  defendant  by 
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name.  This  must  be  the  true  rule  as  to  mat- 
ters of  public  concern,  when  the  proper  rep- 
resentatiTe  of  the  public  has  moved  or  has 
been  made  a  party  to  the  proceeding.  If  the 
authority  to  consent  to  the  use  of  its  streets  be 
regarded  as  a  delegation  of  power  to  the  mu- 
nicipality, and  the  authority  over  the  streets 
be  also  considered  as  a  delegation  of  power 
to  the  city,  the  municipality  must  be  re- 
garded, as  is  said  in  Citizens*  Rtyrse  R.  Go. 
V.  BeUenUe,  47  111.  App.  888,  as  **  related  to 
the  state  as  its  agent, "  in  so  far,  at  least,  as 
to  conclude  the  state  by  litigation  had  in 
good  faith,  respecting  the  subject-matter. 
Aio^in,  the  state  has  regarded  the  matter  of 
consent  as  one  of  purely  local  concern.  A 
controversy  arose  between  the  city  of  Detroit 
and  the  Citizens'  Ball  way  Company  as  to 
whether  the  consent  of  the  city  had  been 

given  in  such  a  manner  as  to  be  available  to 
le  present  company  and  binding  upon  the 
city,  and  the  city  appealed  to  the  courts, 
where  the  matter  has  been  determined.  The 
only  (j^uestion  litigated  was  whether  the  con- 
sent given  survived  to  the  present  company. 
In  a  proceeding  instituted  by  the  munici- 


pality, a  court  of  competent  Jurisdiction  has 
determined  that  matter  in  favor  of  the  com- 
pany, and  that  determination  is  conclusive 
upon  all  parties  concerned. 

The  order  to  show  eause  must  be  denied. 

Lon£^»  Grant*  and  Montsomery*  JJ,, 
concurred  with  McGrath»  Un,  J, 

Hooker*  «/.: 

Without  dissenting  from  the  views  ex- 
pressed by  my  brother,  I  prefer  to  concur  in 
the  result  reached  in  the  case  upon  other 
grounds. 

It  is  nowhere  shown  that  this  proceeding 
is  of  concern  to  the  state.  Indeed,  counsel 
say  that  all  that  is  asked  is  that  the  attor- 
ney-general shall  permit  the  use  of  his  name 
to  the  relators,  thus  practically  confirming 
the  already  obvious  fact  that  the  city  of  De- 
troit wishes  to  be  allowed  to  continue  a  liti- 
gation in  the  name  of  another  which  it  can- 
not lawfully  do  in  its  own,  being  foreclosed 
by  an  adverse  decision  from  a  court  of  com- 
petent Jurisdiction  in  a  suit  instituted  by 
itself.  It  would  be  anomalous  to  grant  a 
discretionary  writ  for  such  a  purpose. 
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^  Tbo  JmiMliction  aequired  by  the 
eoiirto  of  one  stAte  over  parties  to  an  action 
Incidentaliy  affecting  lands  In  another  state  is  a 
Jmirtictton  purely  in  personam;  the  decree  or 
judgment  in  such  action  cannot  liave  any  extra- 
territorial  force  in  rem, 

M*  A  decree  or  Judgment  of  the  conrte 
of  one  stftte  lequlrlog  and  directing  lands  in 
another  state  to  be  conveyed  or  charged  or  oth- 
erwise disposed  of  may  be  enforced  hy  their  pro- 
een,  and  when  enforced  or  sobmitted  to,  by  the 
ezecQtion  of  a  conveyance,  mortgage,  or  other 
Instrument,  as  directed,  such  conveyance,  mort> 
gage,  or  other  Instrument  Is  effective  in  the  sttus 
ref,  but  not  the  decree. 

8.  The  conrte  of  the  sltne  of  lands  nre 
not  boond  by  the  decree  or  Judgment 
of  the  conrte  of  another  state  affecting 
such  lands,  made  in  an  action  in  which  their  Ju- 
risdiction is  purely  <n  personam:  for,  their  Juris- 
diction being  limited,  their  decree  and  Judgment 
can  extend  no  further.  Full  faiih  and  credit  will 
be  given  to  soch  decrees  and  Judgments,  under 
section  1  of  artiele  4  of  the  Oonstitutlon  of  the 
United  States,  by  according  to  them  a  force 
merely  personal  upon  the  parties,  and  enforce- 
able alone  by  their  process. 

4*  Such  decrees  and  Judgments  do  not 
create  a  personal  obllf^atlon  upon  the 
party  which  the  courts  of  another  state  are  bound 

^fleadnotes  by  Maois.  X 

KOTS.— On  the  Important  question  involved  in 
the  above  case,  as  to  the  effect  of  a  decree  attempt- 
ing to  charge  alimony  upon  lands  in  another  state, 
so  attempt  at  annotation  will  be  made  In  view  of 
Ibe  extensive  briefs  and  discussion  by  the  oourt 
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to  compel  him  to  perform.  At  the  most,  they 
impose  a  duty,  the  performance  of  which  may  be 
enforced  by  the  process  of  the  courts  pronounc- 
ing them. 

5«  The  courts  of  the  situs  of  lands  can* 
not  be  compelled  to  issue  their  decrees 

to  enforce  tbe  process  of  the  courts  of  another 
state,  or  the  performance  of  acts  required  by  the 
decree  of  such  courts,  ancillary  to  the  relief 
thereby  granted*  affecting  such  lands. 

6.  A  court  of  NewTork*  having  Jurisdiction 
over  the  action  and  parties,  dissolved  the  bonds 
of  matrimony  between  them,  fixed  the  amount, 
and  directed  the  payment  of  alimony,  and  or- 
dered the  husband  to  execute  and  deliver  to  the 
wife  a  mortgage  upon  lands  in  New  Jersey,  to 
secure  the  paymen  t  of  the  all  mony.  Held,  that  a 
bill  founded  upon  the  order  requiring  such  a 
mortgage  to  k>e  given,  and.  praying  a  decree  that 
the  mortgage  should  be  given  in  conformity  to 
the  order,  disclosed  no  equity,  and  was  IRreperly 
dismissed. 

{Van  Syekei^  Dixon.  lAppineott^  Reed  and  Booert, 

J  J.,  aissent,) 

(November  28, 1804,) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  in  favor  of  defendants 
in  a  proceeding  brought  to  set  aside  certain 
mortgages  and  conveyances  and  to  compel  de- 
fendant Bullock  to  execute  to  complainant  a 
mortgage  upon  the  property  pursuant  to  a  de- 
cree of  a  New  York  court.    Affirmed, 
The  facts  are  stated  in  tbe  opinion. 
Mr.  Edward  Q.  Keaebey,  for  appellant: 
Tbe  subject-matter  of  the  suit  was  within 
the  iurisdiction  of  the  supreme  court  of  New 
YorK,  and  tbe  court,  acting  as  a  court  for  the 
adjudication  of  questions  of  divorce,  bad  un- 
doubted power  to  decree  the  payment  of  ali- 
mony and  make  an  order  upon  the  defendant 
directing  him  to  secure  the  payment  thereof. 


See  also  47  L.  R.  A.  546. 
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N.  Y.  Const.  1846,  art.  (J,  8§  8,  6;  Code 
Proc.  1848,  §  09;  Code  Civ.  Proc.  §§  1772, 
8889;  1  Pom.  Eq.  Jur.  §171;  Willard,  Eq. 
Jur.  p.  654;  Farregt  v.  Forrest,  25  N.  Y.  601. 

The  obligatioD  is  one  affecting  the  person  of 
the  defendant,  and  the  court  of  New  York  has 
not  attempted  to  affect  the  title  to  lands  in  New 
Jersey. 

This  duty  being  created  by  a  court  having 
Jurisdiction  of  the  person  and  of  the  subject- 
matter  of  the  litigation,  is  binding  upon  the 
person  of  the  defendant  everywhere,  and  he 
carries  it  with  him  wherever  he  goes. 

This  court  is  required  by  the  Constitution  of 
the  United  States  to  give  full  faith  and  credit 
to  the  order  of  the  court  of  the  state  of  New 
York  which  imposed  the  obligation  upon  the 
person  of  the  defendant. 

U.  8.  Const  art.  4,  §  1. 

It  is  tine  that  the  courts  of  one  state  cannot 
adjudicate  directly  upon  the  title  to  lands  in 
another  state. 

Story,  Confl.  L.  §  691;  Davis  v.  Headley,  22 
N.  J.  %.  116;  Lindley  v.  (/BeiUy,  1  L.  R  A. 
79,  60  N.  J.  L.  686. 

But  where  the  question  changes  its  character, 
-where  the  defendant  in  the  original  action  is 
liable  to  the  plaintiff,  either  in  consequence  of 
contract,  or  as  trustee,  or  as  the  holder  of  a 
legal  title  acquired  by  anv  species  of  maia  fides 
practiced  on  the  plaintiff,  the  principles  of 
•equity  give  a  court  Jurisdiction  wherever  the 
person  may  be  found,  and  the  circumstance, 
that  a  question  of  title  may  be  Involved  in  the 
inquiry,  and  mav  even  constitute  the  essential 
point  on  which  the  case  depends,  does  not  seem 
flufflcient  to  arrest  thatjurisdiction. 

Maseie  v.  WatU,  10  U.  S.  6  Cranch,  148,  8  L. 
ed.  181;  Penn  v.  Lord  Baltimore,  1  Ves.  Sr. 
444;  Earl  of  KMare  v.  Eustace,  1  Yem.  419; 
Toiler  V.  Carteret,  2  Vern.  494;  Lord  POrtar- 
lington  v.  Soulby,  8  Myl.  &  E.  104;  Sutphen  v. 
Fowler,  9  Paiffe,  281.  4  L.  ed.  701;  Vreeland  v. 
Vreetand,  49  ^.  J.  Eq.  822. 

The  courts  of  a  state  where  a  man  lives  can 
give  personal  rights  and  impose  personal  duties 
which  can  be  enforced  by  the  courts  of  other 
states  with  respect  to  lands  within  their  borders. 

Companhia  de  MoeanUnqve  v.  British  South 
African  Co.  [1892]  2  Q.  B.  868;  Elizabethtown 
Sav,  Inst.  V.  Qerber,  86  N.  J.  Eq.  168;  Hun- 
tington  v.  AttnU,  146  U.  S.  667. 86  L.  ed.  1128; 
McKlmoyU  v.  Cohen,  88  U.  S.  18  Pet.  812, 326, 
10  L.  ed.  177,  188;  Carpenter  v.  BLrange,  141 
U.  8.  87,  86  L.  ed.  640;  Sutphen  v.  Fotofer, 
supra;  Gardner  v.  Ogden,  22  H,  Y.  827,  78 
Am.  Dec.  193;  Leufis  v.  Darling,  67  U.  8.  16 
How.  1,  14  L.  ed.  819;  Oheever  v.  Wilson,  76  U. 
8.  9  Wall.  108-121,  19  L.  ed.  604-607;  McLean 
T.  Lafapette  Bank,  8  McLean,  687;  MacQregor 
▼.  MoeOregor^  9  Iowa,  66. 

*'Eouity  regards  as  done  that  which  ought 
to  be  aone,"  and  the  court  considers  that  upon 
the  execution  of  a  contract  the  person  in  whose 
favor  it  is  made  obtains  in  equity  an  interest 
in  the  thing  which  is  the  subject  of  the  contract. 

1  Pom.  Eq.  Jur.  §  866;  Orauford  v.  Bertholf, 
1  N.  J.  Eq.  460;  ffoagland  r.  LaioureUe,  2  N. 
J.  Eq.  264;  Bvffman  v.  Hummer,  17  N.  J.  Eq. 
264;  King  v.  Ruckman,  21  N.  J.  Eq.  699. 

An  agreement,  on  »  sufficient  consideration, 
to  give  a  mortgage  on  specific  property,  creates 
AD  equitable  lien  upon  such  property,  which 
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takes  precedence  of  the  claims  of  the  prom- 
isor's general  creditors,  and  of  the  claims  of 
subsequent  purchasers  and  incumbrancers  with 
notice  of  the  lien. 

Jones,  Lien's,  g  77;  Jones,  Mortg.  g§  168- 
167;  8  Pom.  E^  Jur.  §  yW7. 

Mr,  Jamea  Bachanan  for  respondenta. 

Mafl^e^  J.,  delivered  the  opinion  of  tho 
court: 

The  appellant  In  this  cause  was  the  com- 
plainant below.  Her  bill  of  complaint  stated 
the  following  facts,  viz. :  That  she  had  com- 
menced an  action  in  the  supreme  court  of  the 
state  of  New  York,  which  court  had  "  Juria- 
diction  in  the  case,**  against  respondent,  her 
former  husband,  for  the  purpoee  of  dissolving 
the  marriage  previously  entered  into  bj 
them ;  that  respondent  was  personally  aerved 
with  process,  and  dulv  appeared  in  said  ac- 
tion ;  that  such  proceedings  were  had  thereon 
that  a  judgment  was  rendered  in  her  favor, 
whereby  it  was  adjudged  that  said  marriase 
ahould  be  dissolved,  that  respondent  should 
pay  to  her,  as  alimony,  $100,  on  the  1st  daj 
of  each  month,  commencing  June  1,  1892,  and 
should  execute  a  mortgage,  as  security  for 
such  payments,  upon  lands  in  the  state  of 
New  Jersey,  of  such  form  and  containing  such 
provisions  as  the  court  should  subsequently 
direct  and  approve ;  that  said  court,  by  a 
subsequent  order,  directed  respondent  to  exe- 
cute, acknowledge,  and  deliver  to  appellant 
a  mortgage  of  a  specified  form,  and  contain- 
ing specified  provisions  upon  lands  in  thle 
state,  which  were  particularly  described  in 
the  order ;  that  respondent  had  failed  and  re- 
fused to  execute  and  deliver  the  mortgage  as 
directed,  and  made  various  mortgages  and 
conveyances  of  said  lands  without  considera- 
tion, and  with  the  fraudulent  purpose  of  de- 
feating appellant's  rights.  It  was  charged 
in  the  bill  that  appellant^  by  virtue  of  the 
decree  and  order  of  the  New  York  court,  ac- 
quired an  equitable  lien  on  said  lands,  pri(w 
to  the  lien  and  interest  of  the  mortgagees  and 
grantees  of  respondent,  and  an  equitable 
right  to  a  mortgage  on  said  lands,'  in  ac- 
cordance with  the  decree  and  order.  Upon 
these  statements  and  charges,  the  prayers  of 
the  bill  were  for  answer  and  discovery,  for  a 
decree  setting  aside  the  mortgages  and  con- 
veyances of  respondent,  and  that  he  be  "de- 
creed, pursuant  to  the  said  decree  and  order 
of  the  New  York  supreme  court,  to  execute 
and  deliver"  to  her  ^the  mortgage  on  said 
premises,  therein  directed  to  be  made  and 
delivered,  according  to  the  form  therein  pro- 
vided.** There  was  a  general  prayer  for 
relief.  Respondent  movM  the  court  of  chan- 
cery to  dismiss  the  bill,  pursuant  to  the  prac- 
tice established  by  rule  215  of  that  court, 
upon  the  ground  that  the  bill  exhibited  no 
equity  entitling  appellant  to  the  relief  she 
prayed  for.  The  notice  of  the  motion  specific- 
ally set  forth  the  grounds  of  objection.  The 
motion  was  heard  by  Vice  Chancellor  Bird, 
and,  upon  his  advice,  a  decree  was  made  dis- 
missing the  bill.  The  opinion  of  the  Tice 
chancellor  is  reported  in  51  N.  J.  Eq.  444. 
From  this  decree  appellant  has  prosecuted  the 
appeal  which  is  now  to  be  decided 

A  motion  to  dismiss  a  bill,  under  chancery 
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Tiile  815,  is  a  substitute  for  a  demurrer.  Tlie 
rale  was  designed  to  furnish  a  speedy  mode 
of  bringing  to  adjudication  questions  which, 
before  its  adoption,  could  only  be  raised  by 
•demurrer.  Obviously,  all  facts  stated  in  the 
bill  which  are  relevant  and  well  pleaded 
must  be  deemed  to  be  admitted  tu  be  true 
upon  such  a  motion,  as  upon  a  demurrer,  of 
which  it  is  the  substitute.  Looking  at  the 
bill  to  discover  what  facts  must  have  been 
teken  to  be  true  upon  the  hearing  of  the  mo- 
tion to  dismiss,  I  find  difl9culty  in  determin- 
iDg  bow  extensive  a  jurisdiction  is  thereby 
aaserted  to  have  inhered  in  the  supreme  court 
<of  New  York.  It  is  expressly  stated  that  the 
4M^ioD  commenced  in  that  court  was  for  the 
purpose  of  dissolving  the  marriage  of  the 
parties,  and  there  is  a  conjoined  statement 
that  the  court  had  jurisdiction  of  the  case. 
From  these  statements  it  was  obviously  to  be 
assumed  that  the  court  in  question  hail  juris- 
diction to  decree  a  divorce  and  annul  a  mar- 
riage. But  is  it  to  be  inferred— for  there  is 
no  express  averment  of  it — ^that  the  same  court 
possessed  jurisdiction  to  fix  the  amount  and 
require  payment  of  alimony,  and  especially 
to  require  a  defendant  to  secure  the  payment 
of  alimony  by  a  charge  upon  lands  lying 
beyond  the  territorial  jurisdiction  of  the 
oourtT  Alimony  is,  in  general,  an  Incident 
of  divorce.  It  may  be  justifiable  to  infer 
that  a  court  empowered  to  dissolve  the  bonds 
of  matrimony  would  also  be  clothed  with 
authority  to  determine  on  the  amount  of 
itlimony,  and  to  render  judgment  therefor. 
But  how,  without  some  further  averment,  is 
an  inference  to  be  drawn  that  the  same  court 
was  authorized  to  require  security  for  the 
payment  of  alimony  to  be  given  by  the  mort- 
gage of  lands,  and  of  lands  beyond  its  juris- 
oiction?  If,  however,  the  bill  Is  defective 
in  the  respect  suggested,  the  defect  was  not 
Included  in  the  causes  set  out  in  the  notice 
of  the  motion  to  dismiss,  and  no  objection 
upon  that  ground  was  made  in  the  court  be- 
low or  here.  From  this  I  think  we  must  deem 
it  to  have  been  conceded  that  the  bill  properly 
averred  the  jurisdiction  of  the  supreme  court 
of  New  York  to  make  the  decree  and  order 
mentioned  in  the  bill,  and  copies  of  which 
were  annexed  to  and  made  a  part  thereof. 
The  decree,  in  this  respect,  ordered  re 
epondent  to  pay  to  appellant  the  alimonv, 
from  time  to  time,  during  her  natural  li/e, 
and  to  execute  and  deliver  to  her  a  mortjrHce 
on  his  real  estate,  and  particularly  that  Ib- 
oated  in  the  state  of  New  Jersey,  to  secure 
euch  payments.  The  order  simply  required 
ipoodent  to  perform  the  decree  by  execu 


ting,  acknowledging,  and  delivering  to  ap 
pelTant  a  mortgage  on  particular  lands  in 
New  Jersey,  of  a  form  shown  in  a  schedule 
annexed  to  the  order.    The  order  and  req  u  i  re 
ment  of  the  court  was  therefore  directed  i/< 
^enonam^  and  there  was  no  attempt  to  ad- 
judicate or  enforce  an  adjudication  in  rem 
It  is  scarcely  necessary  to  observe  that  > 
oourt  of  New  York  could  not  have  been  en  • 
powered  to  affect,  by  its  decree  of  judgment, 
lands  lying  within  another  state ;.  for  no  prin- 
•ciple  is  more  fundamental  or  thorouehl^  set 
tied  than  Uiat  the  local  sovereignty,  by  itselt 
or  its  judicial  agencies,  can  alone  adjudicate 
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'  upon  and  determine  the  status  of  lands  and 
immovable  property  within  its  borders,  In- 
cliKling  their  title  and  its  incidents  and  the 
mode  in  wliich  they  may  be  charged  or  con- 
veyed. Neither  the  laws  of  another  sover- 
eignty, nor  the  judicial  proceedings,  decrees, 
and  judgments  of  its  CDurts,  can  in  the  least 
degree  affect  such  lands  an(i  immovable  prop- 
erty. Story,  Confl.  L.  §§  543,  591.  Tbe  con- 
cession as  to  the  jurisdiction  of  the  supreme 
court  of  New  York  in  this  case  must  there- 
fore be  deemed  to  be  limited  to  a  jurisdiction 
to  proceed  in  personam,  and  not  to  extend  to 
a  determination,  adiudication,  or  decree  in 
rem.  The  jurisdiction  thus  conceded  to  the 
supreme  court  of  New  York  is  exactly 
analogous  to  the  jurisdiction  which,  since 
the  decision  of  Jnnn  v.  Lord  BnUimore,  1 
Yes.  Sr.  444,  has  been  universally  recognized 
as  inherent  in  courts  administering  equity. 
This  recognized  juristliction  extends  to  mak- 
ing decrees  in  cases  of  equitable  cognizance, 
such  as  fraud,  trust,  and  specific  performance 
against  persons  brought  into  those  courts, 
notwithstanding  such  decrees  incidentally 
affect  lauds  beyond  the  court's  jurisdiction. 
But  ihe  exercise  of  this  jurisdiction  has  been 
sup[M)rtcd  solely  on  the  ground  that  it 
operated  in  personam  only,  and  did  not  extend 
to  the  utterance  of  decrees  in  rem.  In  the 
leading  American  case.  Chief  Justice  Marshall 
declared  that  the  question  was  whether  the 
question  presented  was  an  unmixed  question 
of  title,  or  a  case  of  fraud,  trust,  or  contract. 
Afassie  v.  Watts,  10  U.  S.  6  Cranch,  148.  3 
L.  ed.  181.  If  relief  cannot  be  effectively 
given  by  the  decree  in  pernonam,  such  courts 
will  not  retain  the  bill .  Morris  v.  Remington, 
1  Pars.  Sel.  £q.  Cas.  887  ;  Lindley  v.  O'Reilly, 
50  N.  J.  L.  836,  1  L.  R.  A.  79.  Nor  will 
the  power  be  exerted  in  personam  to  compel 
an  act  affecting  lands  in  another  jurisdiction 
of  doubtful  legality.  Blovni  y.  Blovnt,  8 
N.  C.  365.  The  power  of  such  courts  to  make 
effective  such  decrees  is  limited  to  its  process 
operating  upon  the  party,  such  as  sequestra- 
tion of  property  within  jurisdiction,  attach- 
ment for  contempt,  and  the  like;  it  will  not 
extend  to  validating  a  conveyance  of  the 
foreign  lands,  made  by  its  master  or  com- 
missioner, in  default  of  the  performance  of 
the  decree  by  the  party.  Watts  v.  Waddle, 
31  U.  8.  6  Pet.  890,  8  L.  cd.  438 ;  Burnley  v. 
fkevenson,  24  Ohio  St.  474,  15  Am.  Rep.  621. 
When,  by  the  process  of  the  court  acting  upon 
the  party,  obedience  to  the  decree  is  enforced 
its  by  the  conveyance,  it  is  the  convcjrance, 
not  the  dec'ce,  tliat  affects  the  lands  in  the 
foreign  jurisdicticm.  Davis  v.  lieadley,  23 
N.  J.  Eq.  115.  The  long  line  of  cases  illus- 
trating this  doctrine  and  itM  limitations  is 
collected  in  22  Am.  &  Eng.  Encyclop.  Law, 
p.  918.  Nowhere  has  the  doctrine  lieen  more 
clearly  stated  than  in  oiir  own  courts.  Wood 
y.  Warner,  15  N.  J.  Eq.  81 ;  Dams  y.  Head- 
fey,  supra;  Potter  v.  IMliMter,  45  N.  J.  Eq. 
■»08.  46  N.  J.  Eq.  609 ;  Lindley  v.  O'Reilly, 
10  N.  J,  L.  686,  1  L.  R.  A.  79.  In  mv  judg- 
ment, it  does  not  admit  of  doubt  that  the 
iurisdiction  of  the  supreme  court  of  New 
York,  if  properly  averred  in  the  bill,  was  a 
jurisdiction  to  make  a  decree  as  to  alimony, 
and  its  being  secured  by  mortgage  on  lands 
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in  New  Jersey,  only  in  perwnam,  and  to  en- 
foroe  it  by  any  process  against  respondent 
which  is  proper  in  that  state.  Nor  was  the 
decree  which  was  pronounced  by  that  court 
capable  of  any  other  construction  than  one 
whidh  shows  it  to  have  been  within  such  con- 
ceded jurisdiction.  From  these  considera- 
tions, I  deem  it  evident  that  the  theory  of 
this  bill  that,  by  virtue  of  the  decree  and 
order  of  the  supremo  court  of  New  York,  ap- 
pellant acquired  an  equitable  Hen  on  lands 
in  New  Jersey,  and  a  right  to  have  such 
lands  disposed  of  in  a  certain  manner,  cannot 
be  sustained  without  a  disastrous  violation 
of  fundamental  principles.  The  decree  and 
order  of  that  court  do  not  pretend  to  have  any 
such  purpose  or  effect,  nor  could  that  court 
be  empowered  to  make  a  decree  having  such 
an  effect. 

Bat  it  is  ingeniouslv  contended  in  this 
court  that  the  decree  and  order  of  the  supreme 
court  of  New  York  imposed  upon  respondent 
a  personal  obligation  to  do  what  that  decree 
and  order  had  directed  him  to  do,  and  that 
a  court  of  equity  in  New  Jersey  ought  to 
compel  him  to  perform  that  obligation,  as  it 
would  compel  him  to  perform  his  contract  to 
convey  or  mortgage  lands,  in  its  jurisdiction. 
Moreover,  it  is  contended  that  the  provisions 
of  section  1  of  article  4  of  the  Constitution 
of  the  United  States,  requiring  full  faith  and 
credit  to  be  given  in  each  state  to  the  records 
and  judicial  proceedings  of  every  other  state, 
impart  to  this  decree  and  order  a  conclusive 
force,  with  respect  to  the  mortgage  directed 
to  be  given  on  lands  here,  which  compels  our 
courts  to  enforce  it  by  decrees  in  conformity 
therewith.  Doubtless,  the  judgment  of  the 
New  York  court  must  be  accorded  in  our 
courts  a  conclusive  effect  in  certain  respects. 
Thus,  it  has  conclusively  determined  the 
status  of  the  parties  to  that  action,  and  that 
the  marital  relation  previously  existing  be- 
tween them  has  been  absolutely  dissolved. 
If,  by  the  direction  to  pay  alimony,  an  in- 
debtedness arises  from  time  to  time  as  such 
payments  become  due,  an  action  at  law 
would  lie  thereon,  and  the  decree  would 
furnish  conclusive  evidence  of  such  indebted- 
ness. 

But  the  question  upon  the  solution  of 
which  this  case  must  turn  is  whether  the 
courts  of  New  Jersey  must  give  conclusive 
effect  to  the  decree  or  judgment  of  the  courts 
of  New  York  made  in  a  case  where  they  had 
acquired  jurisdiction  of  the  parties,  but  af- 
fecting lands  situated  here,  and  disposing  of 
the  title  thereto  in  whole  or  in  part.  If  this 
question  is  to  be  answered  in  the  af&rmative, 
it  seems  evident  that  we  accord  jurisdiction 
over  lands  in  New  Jersey  to  the  courts  of 
other  states,  and  as  was  said  by  GfianceUor 
Zabriskie  in  Davis  v.  Headley,  supra,  **  leave 
to  the  courts  of  this  state  only  the  ministerial 
duty  of  executing  their  decree ;"  for  the  doc- 
trine that  jurisdiction  respecting  lands  in  a 
foreign  state  is  not  in  rem,  but  only  in  per- 
907iam,  is  bereft  of  all  practical  force  if  the 
decree  in  personam  is  conclusive,  and  must 
be  enforced  by  the  courts  of  the  situs.  If 
such  is  the  effect  which  must  be  given  to  the 
Judgments  and  decrees  of  the  courts  of  a  sister 
state  respecting  lands  situated  here,  it  is  ex- 
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traordinary  that  no  trace  of  the  doctnne  can 
be  found  in  text- books  or  in  adjudicated  de- 
cisions. My  researches  have  not  disclosed 
any  support  of  the  doctrine  by  any  text  writer 
of  repute  or  by  any  decision  in  point.  The 
very  industrious  counsel  who  maintained  thia 
view  in  argument  has  produced  no  authority 
which,  in  my  judgment,  sustains  his  posi- 
tion. In  EHzabeifuown  Sav,  InsiiiuUan  y. 
Oerber,  86  N.  J.  Eq.  158,  the  question  wa» 
as  to  the  effect  to  be  attributed  by  our  court» 
to  an  order  of  a  court  of  New  York  directing- 
a  New  Jersey  corporation  to  pay  monej  due 
from  it  to  one  Ahem,  in  part  satisfaction  of 
a  ludgment  which  the  savings  institution 
haa  recovered  against  Ahem  in  New  York. 
The  decision  of  this  court  went  upon  the 
ground  that  the  New  York  court  had  not  ac- 
quired jurisdiction  of  the  New  Jersey  cor- 
poration which  had  been  ordered  to  pay,  and 
that  its  order  was  conseauently  void.  What 
was  said  by  the  learnea  chief  justice  who* 
wrote  the  opinion  respecting  the  power  of 
our  court  of  chancery  to  enforce  a  right  to 
money  under  such  an  order  was  unneoessaiy 
to  the  decision,  but  can  doubtless  be  sup- 
ported, because  the  New  York  order  was  for 
the  payment  of  money  raising  an  indebted* 
ness,  which  in  that  case  required  to  be  en* 
forced  in  the  court  of  chancery  as  the  debt, 
which  was  the  subject  of  the  order  had  then 
been  paid  into  that  court.  But  the  effect  of 
a  foreign  judgment  or  decree  as  to  money  in 
another  state  must  differ  from  the  effect  •of 
such  a  judgment  and  decree  as  to  lands  in 
another  state.  Okeei>er  v.  Wilson,  76  U.  8.  ^ 
Wall.  108,  19  L.  ed.  604,  presents  a  closer 

Sarallel  to  the  case  in  hand.  In  that  case  a 
ivorce  court  in  Indiana  made  an  order  that 
one  of  the  parties  to  an  action  for  divorce 
should  pay  to  the  other  party  a  certain  pro- 
portion of  the  rents  to  accrue  from  real  estate 
situated  in  the  District  of  Columbia,  and 
should  execute  to  him  a  suCQcient  power  to 
collect  such  rents.  She  executed  the  power 
as  prescribed,  and  the  question  before  the 
court  was  what  interest  in  Uie  rents  passed 
thereby.  Mr,  Justice  SwAjne,  delivering  the 
opinion  of  the  court,  incidentally  said  that 
the  order  ''could  have  been  enforce  in  the 
situs  rei  by  proper  proceedings,  conducted 
there  for  that  purpose."  But  this  statement 
is  not  supported  by  the  cases  cited,  and  waft 
unnecessary  to  the  decision,  as  the  learned 
judge  immediately  pointed  out,  by  showing^ 
that"  the  party  had  executed  an  assignment 
which  vested  in  the  other  party  the  interest 
in  the  rents  which  she  had  been  ordered  to 
convey.  The  whole  question  was  as  to  the 
effect  of  that  assignment. 

The  contention  that  such  an  order  requir- 
ing lands  in  New  Jersey  to  be  charged  with 
alimony  created  a  personal  obligation  on  re- 
spondent is,  in  my  judgment,  without  force. 
It  is  a  misuse  of  terms  to  call  the  burden 
thereby  imposed  on  respondent  a  ''personal 
obligation.^  At  the  most,  the  decree  and 
order  imposed  a  duty  on  him,  which  duty  he 
ow^  to  the  court  making  them.  That  court 
can  enforce  J;he  duty  by  its  process,  but  our 
courts  cannot  be  required  to  issue  such  pro- 
cess, or  to  make  our  decrees  operate  as  pro- 
cess.   Moreover,  the  substantial  part  of  thft 
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decree  Is  comprised  in  the  dissolution  of  the 
marriage  and  the  direction  to  pay  alimony. 
The  charge  of  the  alimony  upon  lands  is 
rather  in  the  nature  of  process  to  enforce  the 
substantial  decretal  order  for  alimony.  The 
establishment  of  the  contrary  doctrine  would 
result  in  practically  deprlTini?  a  state  of  that 
exclusive  control  over  immovable  property 
therein  which  has  always  been  accorded.  For 
example,  by  our  statutes,  contracts  respect- 
ing lands  to  be  enforceable  must  be  entered 
into  and  evidenced  in  a  particular  mode ;  but 
our  courts,  upon  equitable  grounds,  some- 
times enforce  contracts  that  are  without  the 
statute.  It  is  the  province  of  our  legislature 
to  prescribe  the  rule  for  such  contracts,  and 
for  our  courts  to  construe  the  rule  so  pre- 
scribed, and  to  determine  when  such  con- 
tracts, whether  within  or  without  the  statute, 
may  be  enforced.  It  is  true  that  the  courts 
of  another  state,  proceeding  in  penanam  to 
enforce  a  contract  for  hinds  in  New  Jersey, 
would  be  bound  to  determine  whether  the 
contract  was  enforceable  under  our  laws. 
But  they  would  construe  those  laws,  and  if 
their  decree  in  penonam  may  and  must  be 
oonclusire  in  our  courts,  and  compel  a  decree 
in  conformity  therewith,  it  is  obvious  that 
the  contract  will  be  enforced  according  to 
whatever  construction  the  foreign  court  put 
upon  our  laws,  and  not  according  to  the  con- 
struction of  our  own  courts.  Other  examples 
will  occur  to  any  one  considering  the  sub- 
ject. For  these  reasons,  I  $haU  toU  to  affirm 
the  decree  belew. 

Oarriflon,  J.,  concurring: 

I  concur  in  the  result  announced  by  Mr. 
Jvstiee  Magie,  but  not  for  the  reasons  con- 
tained in  the  opinion  just  read,  nor  for  those 
stated  in  the  conclusions  of  the  learned  equity 
judge  who  heard  the  cause  in  the  court  of 
chancery. 

The  object  of  the  complainant's  bill  is  to 
execute,  through  the  medium  of  our  court 
of  chanceiy,  an  order  made  by  the  supreme 
court  of  New  York  upon  the  defendant  to 
secure  his  pwformance  of  a  decree  rendered 
therein  against  him  by  mortgaging  his  lands 
in  New  Jersey.  The  procedure  in  this  state 
is  justified  under  that  provision  of  the  fed- 
eral law  that  gives  conclusive  force  in  one 
state  to  the  records  and  judicial  proceedings 
of  another.  The  vice  of  this  deduction  In 
the  case  before  us  is  that  it  assumes  that  the 
order  made  by  the  New  York  court  to  secure 
the  performance  by  the  defendant  of  its  de- 
cree a^^inst  him  is  a  **  judgment"  of  that 
state,  within  the  meaning  of  the  Federal 
Constitution  and  the  act  of  congress. 

The  transcendent  force  given  by  the  fed- 
eral law  to  the  judicial  proceedings  of  sister 
states  is  confined  to  such  judicial  determina- 
tions as  possess  the  quality  of  judgment :  it 
does  not  extend  to  proceedings  in  the  nature 
of  execution,  or  to  orders  merely  ancillary 
to  some  special  form  of  relief. 

In  cases  that  proceed  to  judgment  in  com- 
mon-law form  this  distinction  is  well  marked, 
bnt  it  is  liable  to  be  lost  sight  of  in  decisions 
rendered  in  equity  causes,  where  judgment, 
in  decretal  form,  is  often  accompanied  by 
special  orders  for  particular  forma  of  relief, 
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or  for  the  enforcement  or  securing  of  the 
execution  of  the  decree  pronounc^.  The 
distinction,  however,  is  always  a  substantial 
one,  that  must  not  be  overlooked  because  of 
the  form  in  which  the  decretal  order  may  be 
framed. 

That  only  is  judgment  that  is  pronounced 
between  the  parties  to  the  action  upon  the 
matters  submitted  to  the  court  for  decision. 
To  judgments  thus  rendered,  the  federal  law 
accords  in  every  state  the  same  conclusive 
force  possessed  in  the  state  where  they  ore 
rendered.  After  judgment  in  a  state  court, 
all  that  follows  for  the  purpose  of  enabline 
the  successful  party  to  reap  the  benefits  of 
the  determination  in  his  favor  is  execution, 
or  in  aid  of  execution.  No  interpretation 
has  ever  been  placed  ui)on  the  Federal  Con- 
stitution friving  conclusive  effect,  or,  indeed, 
any  effect  at  all,  to  the  executions  of  the 
judgments  rendered  in  sister  states,  or  to  any 
order  merely  in  aid  thereof.  Such  orders 
lack  the  quality  of  judgment,  and  must  be 
differentiated  from  judgments,  even  though 
embodied  in  the  same  decretal  orders  that 
pronounce  the  judgment  of  the  court.  These 
decretal  orders  may  be  defined  to  be  decisions 
made  touching  some  matter  collateral  to  the 
issue  presented  in  the  record,  or  required  to 
be  paraed  upon  in  order  to  carry  into  execu- 
tion the  judgment  of  the  court.  To  these 
determinations  ancillary  to  execution  no  ex- 
traterritorial force  is  given  by  the  federal 
law. 

That  the  order  in  the  present  case  touching 
the  defendant's  land  in  New  Jersey  is  of  this 
nature  clearly  appears  in  the  case*  before  us. 
Upon  this  demurrer  it  is  established  that  the 
New  York  suit  was  instituted  for  the  sole 
purpose  of  dissolving  the  marriage  of  the 
complainant  with  the  defendant.  Upon  the 
record  thus  submitted,  the  supreme  court  of 
New  York  pronounced  as  its  iudsment  that 
the  marriage  should  be  dissolved  with  the 
incident  of  al  imony  to  the  complainant.  Here 
the  sentence  of  the  law  upon  the  record 
ceases.  The  order  of  the  court  then  proceeds 
in  these  words :  **  And  it  is  further  adjudged 
and  decreed  that  the  said  defendant,  within 
ten  days  after  the  entry  of  this  iudsment  and 
service  thereof  on  the  attorney  for  the  defend- 
ant, execute  and  deliver  unto  the  plaintiff  a 
mortgage  covering  the  real  property  owned 
by  the  defendant,  and  particularly  located 
in  the  state  of  New  Jersey,  which  mortgage 
shall  be  of  such  form  and  contain  such 
provisions  as  shall  be  sufficient  and  requisite 
to  secure  unto  the  plaintiff  the  faithful  per- 
formance of  the  provisions  of  this  judgment 
and  decree  on  the  part  of  the  defendant,  as 
may  be  directed  ana  approved  by  this  court. " 

In  my  opinion,  this  order  was  ancillary  to 
execution,  and  did  not  possess  any  element 
of  a  judgment  upon  the  issue  submitted  to 
the  court  for  decision,  which  was  whether 
the  marriage  between  the  parties  should  be 
dissolved.  For  this  reason,  I  think  the  com- 
plainant's bill  was  proper Iv  dismissed. 

Inasmuch  as  the  only  object  of  this  mem- 
orandum is  to  indicate  the  ground  upon  which 
I  base  my  affirmance  of  the  decree  below,  no 
useful  purpose  will  be  served  by  elaborating 
my  views  upon  the  interesting  questions  pre 


218 


NbW  j£B8EY  COUBT  OF  Er&OBS  AND  APFEAL& 


Not., 


sen  ted.  For  the  same  reason,  I  do  not  express 
4iny  view  upon  the  questions  discussed  in  the 
opinions  that  have  been  read,  by  which 
Tar i ant  results  are  reached  as  to  the  potency 
of  iudements  rendered  by  other  states  when 
made  the  basis  of  direct  equitable  remedy, 
through  the  medium  of  our  chancery. 

Van  Syckel,  J.,  dissenting: 

The  supreme  court  of  New  York  made  a 
decree  for  divorce  in  favor  of  the  wife,  and 
ordered  that  the  husband  pay  $100  per  month 
alimony,  and  that,  to  secure  it  to  the  wife, 
he  should  execute  a  mortgage  on  lands  which 
he  owned  in  New  Jersey.  Personal  service 
was  made  upon  the  husband  in  the  New  York 
divorce  suit,  a.nd  the  decree  for  divorce,  iu- 
eluding  the  order  to  execute  the  mortgage, 
was  obtained  on  the  1st  day  of  July,  1892. 
On  the  19th  of  November,  1892,  on  the  ap- 
plication of  the  wife's  attorney,  an  order 
was  entered  in  the  New  York  court  specify- 
ing the  lands  in  New  Jersey  upon  which  the 
liusband  should  execute  the  mortgage.  There- 
upon the  wife  filed  a  bill  in  the  court  of 
chancery  of  this  state  to  compel  the  husband 
to  execute  the  mortgage  in  accordance  with 
the  New  York  judgment,  and  also  to  set  aside 
conveyances  of  the  property  in  this  state  bv 
the  husband,  which  are  alleged  to  be  fraua- 
ulent. 

The  first  question  is  whether  the  New 
York  court,  on  common-law  principles,  had 
the  power  to  decree  a  mortgage  to  be  executed 
to  secure  the  wife's  alimony.  The  ecclesi- 
astical courts  had  no  such  power.  These 
courts  enforced  their  decrees  bT  excom- 
munication until  an  act  was  passed  (53  Geo. 
III.  chap.  127)  forbidding  excommunication, 
and  providing  imprisonment  for  contumacv 
in  its  stead.  The  power  of  the  New  York 
court,  if  it  exists,  must  be  statutory.  Prior 
to  the  Judgment,  the  presumption,  in  the 
Absence  of  proof,  would  be  that  the  common 
law  prevailed,  and  that  no  such  power  rested 
in  the  New  York  court.  But,  after  ludg- 
ment,  the  presumption  will  be  that  all  things 
were  rightly  done,  and  that  the  power  did 
exist  bv  statute  in  New  York.  This  presump- 
tion will  prevail  until  evidence  is  produced 
to  repel  it.  In  this  case  there  is  an  entire 
Absence  of  proof  on  this  point.  Admitting 
this  to  be  so,  the  Judgment  in  New  York 
constitutes  no  lien  upon  lands  in  this  state. 
DavU  v.  Headley,  22  N.  J.  Eq.  115 ;  Lindley 
T.  0*  Retlly,  50  N.  J.  L.  686,  1  L.  R.  A.  79. 

But  this  does  not  dispose  of  the  case.  The 
question  is  whether  our  court  of  equity  will 
establish  a  lien  upon  the  New  Jersey  lands, 
flo  as  to  giTe  effect  to  the  New  York  decree. 
It  may  be  conceded  that  the  lex  fori  must 
apply  to  the  remedy  to  enforce  the  JNew  York 
juogment  in  our  courts.  Barker  t.  Brink, 
24  N.  J.  L.  883;  Oa/rr  t.  Stokes,  16  N.  J.  L. 
404 ;  Armour  t.  McMiehael,  86  N.  J.  L.  92. 
While  we  will  give  full  faith  and  credit  to 
the  New  York  judgment,  we  cannot  be  asked 
to  give  greater  efficacy  to  a  decree  for  alimony 
made  in  New  York  than  wo  can  giTe  to  a  like 
decree  made  in  our  own  courts.  For  instance, 
if  the  common  law  preTailed  here,  we  would 
enforce  the  New  York  decree  for  alimony  only 
according  to  the  common-law  practice,  for 
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that  would  exhaust  our  power  in  that  respect. 
Under  our  statute  concerning  alimony,  it  has 
been  held  that  equitr  may  decree  tliat  it  shall 
be  a  lien  upon  the  husband's  lands.  8tiowr 
T.  Snover,  18  N.  J.  Eq.  261.  I  do  not  find 
that  a  decree  has  been  made  expressly  requir- 
ing the  husband  to  execute  a  mortgage,  but 
it  is  not  necessary  here,  as  the  decree  that  it 
shall  be  a  lien  by  its  own  force  attaches  to 
the  land.  It  is  a  difierenoe  in  mere  form, 
not  in  substance. 

The  right  to  establish  the  Hen  must  carry 
with  it  the  power  to  require  the  husband  to 
execute  any  conveyance  requisite  to  its  en- 
forcement. The  question  to  be  solved,  there- 
fore, is  whether,  under  that  provision  of  the 
Federal  Constitution  which  requires  that  full 
faith  and  credit  shall  be  given  in  each  state' 
to  the  public  acts,  records,  and  Judicial  pro- 
ceedings of  every  other  state,  the  wife  is  en- 
titled to  invoke  the  aid  of  our  courts  to  give 
effect  to  the  New  York  Judgment  in  con- 
formity to  our  practice,  it  is  undoubtedly 
true  that  the  New  York  court  had  no  power 
to  create  a  lien  upon  New  Jersey  lands ;  and 
it  is  also  true  that  the  New  York  court  could 
have  acted  upon  the  person  of  the  husband 
while  within  its  jurisdiction,  and  constrained 
him  to  execute  such  a  writing  as  would  have 
been  effective  to  pass  the  title  to,  or  estab- 
lish a  lien  on,  the  New  Jersey  lands.  The 
question,  however,  is  not  what  the  New  York 
court  could  have  done,  but  what  the  courts 
of  New  Jersey,  in  discJiarge  of  her  constitu- 
tional obligations,  shoula  do  in  aid  of  the 
wife  after  rendition  of  the  judgment  in  New 
York.  The  New  York  court  having  Juris- 
diction of  the  person  of  the  husband,  and  also 
of  the  subject-matter  of  the  suit  there,  the 
judgment  in  that  state,  as  between  the  parties 
to  that  suit,  was  conclusive  of  the  right  of 
the  wife  to  have  the  husband  execute  a  mort- 

fage  upon  the  New  Jersey  lands,  although  it 
id  not  of  its  own  force  create  a  lien  upon 
the  lands.  As  to  the  title  to  such  lands,  it 
had  the  effect  of  an  admitted  legal  contnM^t 
or  obligation  by  the  husband  to  convey,  and 
should  oe  enforced  in  equity  here.  A  judg- 
ment in  New  York  that  a  party  defendant 
shall  specifically  perform  a  written  contract 
to  convey  lands  in  New  Jersey  would  furnish 
no  better  foundation  for  the' interference  of 
our  court  of  equity  than  the  judgment  relied 
upon  in  this  case.  In  what  respect  a  different 
principle  could  be  applied  is  not  apparent. 
Ln  either  case,  obedience  to  the  mandate  of  the 
Federal  Constitution  would  give  effect  to  the 
judgment  here.  In  Elutabethiown  8av.  InH.  t. 
Oerber,  85  N.  J.  Eq.  163,  this  court  held  that 
a  Judicial  order  in  New  York  that  the  gar- 
nishee owes  a  debt  to  the  defendant  in  a  Judg- 
ment, such  moneys  being  in  the  custody  of  a 
court  of  equity,  creates  per  se  a  right  to  apply 
to  such  court  for  such  moneys,  in  the  same 
way  as  an  assignment  of  such  moneys  to  the 
plaintiff  in  the  Judgment  would  have  passed 
such  right.  Such  a  decree  in  the  New  York 
court  settled  the  plaintiff's  right  to  the  fnnd, 
and  that  right  was  an  equitable  one,  which 
was  enforced  in  this  state.  The  decree  or 
judgment  in  New  York  has  the  effect  of  be- 
ing, not  merely  prima  facie  evidence,  but 
conclusiTe  proof,  of  the  rights  thereby  ad- 
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judicftted ;  and  a  refusal  to  ffive  it  the  force 
Mid  effect  in  thia  n»pect  which  it  had  in  the 
state  in  which  it  was  rendered  denies  a  right 
secured  by  fundamental  law.  The  force  and 
effect  of  the  decree  for  alimony  in  I^ew  York 
was  not  to  create  a  lien  upon  lands  in  New 
Jersey,  but  to  conclusively  entitle  the  wife 
to  have  that  decree  enforceid  against  the  hus- 
band. It  beine  competent  for  our  courts  to 
enforce  such  a  decree  made  in  our  own  courts 
by  establishing  it  as  a  lien  on  lands,  we  can- 
not refuse  like  relief  in  this  case  on  the  extra- 
territorial judgment.  Huntington  ▼.  AttriU, 
146  U.  8.  657,  86  L.  ed.  1128 ;  McElmoyU  ▼. 
Cohen,  88  U.  8.  18  Pet.  812,  10  L.  ed.  177. 
In  Chantr  t.  WiUon,  76  U.  8.  9  VITall.  108> 
121,  10  L.  ed.  604-607,  there  was  an  order  of 
the  divorce  court  in  Indiana  directing  the 
wife  to  pay  one  third  of  her  rents  as  they  be- 
came doe  to  her  husband.  The  land  was  in 
Wa^ington,  where  suit  was  brought  to  en- 
force payment  of  the  rents  to  the  husband. 
The  court  said  that  the  decree  in  Indiana,  so 
far  as  it  related  to  the  real  property  in  ques- 
tion, oould  have  no  extmterritonal  eiiect; 
but,  if  Talid,  it  bound  those  who  were  parties 
in  the  case,  and  could  have  been  enforced  in 
the  9ituM  rei  by  proper  proceedings  for  that 

Surpose.  The  judgment  in  New  York  must 
B  regarded  as  conclusively  imposing  a  legal 
personal  obligation  or  duty  upon  the  husband 
to  mortsnge  his  lands  in  New  Jersey. 

The  New  York  judgment  is  conclusive  be- 
tween the  parties  to  It  (1)  as  to  the  right  to 
a  diToroe ;  (2)  as  to  the  right  of  the  wife  to 


the  alimony  allowed;  (8)  it  is  equally  con- 
clusive, OS  against  the  husband,  as  to  her 
right  to  have  such  alimony  secured  by  a 
mortgage  on  his  New  Jersey  lands,  that  be- 
ing expressly  a  part  of  the  adjudication  in 
New  York.  The  judgment  imposed  an  ob- 
ligation upon  the  husband,  from  which  ha 
cannot  relieve  himself  by  removing  from  the 
jurisdiction  in  which  it  was  rendered ;  that 
obligation  follows  him  into  this  state.  The 
lien  does  not,  by  mere  force  of  the  extrater- 
ritorial judgment,  attach  to  lands  in  this 
state.  To  impress  that  lien  upon  lands  here, 
the  intervention  of  our  court  of  equity  is 
necessary,  just»  as  it  is  neoessanr  to  sue  hero 
upon  a  New  York  judgment  belore  execution 
can  issue  from  our  courts  to  obtain  satisfac- 
tion of  it.  The  husband  has  had  his  day  in 
court  in  New  York,  where  all  these  questions 
have  been  adjudicated  against  him,  and  our 
courts  should  hold  that  he  is  thereby  coii«> 
eluded.  The  question,  in  its  true  form,  is 
whether  we  will  five  full  faith  and  credit 
to  the  judgment  of  the  New  York  court  in  so 
far  as  it  finally  adjudges  the  questions  legally 
submitted  to  it,  when  it  had  jurisdiction 
both  of  the  subject-matter  of  the  controversy 
and  of  the  parties  to  it.  It  seems  to  me  th^ 
there  can  be  but  one  answer  to  this  question, 
and  that  the  court  below  erred  in  dismissing 
the  complainant's  bill. 


Dixon*  LlppeiBeoit» 

JJ.,  also  dissent 


and 
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1.   The  rggevation  of  the  right  to  impeet 

goods  docs  not  of  Itself  Indicate  that  title  sball 
nol  paas  udiU  the  flroods  are  tested. 

S.  The  title  does  not  pmmm  on  en  option 
to  pnrehase  if  satisfactory  until  tbe  option  is 
determtDed;  but  it  is  otbem  Ise  In  case  of  a  pur- 
chase with  an  option  to  return  if  not  satisfactory. 

8*  A  stsstotoiy  right  to  reccyrer  numey 

paid  DO  an  unlawful  purchase  of  Intoxicating 
Hquora  cannot  apnlj  to  a  nurohase  made  in  an- 
oher  state  where  it  was  valid,  although  the  sellerls 
intent  to  aid  the  purchaser  to  violate  the  laws  of 
hie  state  would  defeat  bis  right  to  reoover  for  the 
purchase  price  on  grouods  of  public  policy. 

4.  Sales  of  int€>xlrmting  liquors  shipped 
to  another  state  in  the  original  paclcaKes  be- 
foie  tbe  passage  of  tbe  Wilson  bill,  are  not  sub- 
ject to  tbe  laws  of  that  state  reapecttog  the  re- 
covery of  money  paid  on  such  sales. 

4.  The  drawini^  of  a  bon^^  firom  a  barrel 


NoTB.— On  the  right  to  reoover  price  of  property 
9<Wd  for  illegal  use.  see  note  to  Graves  v.  John- 
son (Mass.)  15  U  R.  A.  834. 

On  use  of  small  quantity  of  goods  purchased  to 
tea  quality,  as  a  waiver  of  tbe  rigbt  to  rescind,  see 
note  to  Cream  atgr  Glass  Co.  v.  Friedlander  (Wis.) 
^  L.  B.  A.  laSk 


in  which  intoxicating  tiquois  weresbipped  from 
another  state,  in  order  to  obtain  a  small  quantity 
for  testing  tbe  article  to  determine  an  option  to 
reject  the  purchase,  does  not  destroy  the  nature 
of  the  original  package. 

(January  Zl,  IBM.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Ck)urt  for  Mills  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  back  money  paid  for  intoxicating 
liouors.     Affirmed. 

The  facts  sufficiently  api)ear  in  the  opin- 
ion. 

Me8»r$.  E«  R.  DnAe.  John  P«  Breea* 
and  John  Y.  Stone  for  appellant. 

Muir$,  Concdon  ft  Hiint,  James  H. 
Woolworthf  and  Smith  MePherson  for 
appellees. 

Deemery  J,,  delivered  the  opinion  of  the 
court: 

Plaintiff  is  a  copartnership  composed  of 
N.  P.  Wind  and  Gleorge  F.  Silvers,  hereto* 
fore,  and  during  the  years  1881,  1883.  1888, 
and  1884,  doing  business  as  wholesale  and 
retail  liquor  dealers  in  the  city  of  Ottumwa, 
Iowa.  Defendant  Her  &  Co.  'is  a  copartner- 
ship composed  of  the  other  defendants,  doinc 
a  wholesale  liquor  business  in  the  city  (3 
Omaha,  Neb.  Sometime  during  the  latter 
part  of  the  vear  1881  defendants'  traveling 
man,  one  Qifmore,  called  upon  the  plaintiffs 
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at  their  place  of  business  in  Ottumwa  to 
induce  them  to  order  some  liquors  from  the 
firm  which  he  represented.  The  evidence 
shows  without  conflict  that  this  agent  had  no 
authority  to  make  sales.  He  had  power  to 
take  orders,  which  were  submitted  to  the  de- 
fendants for  their  rejection  or  approval,  and, 
Jf  approved,  the  goods  ordered  were  shipped 
to  the  proposed  purchaser.  Plaintiffs  gave 
this  agent  an  oroer  for  some  iroods,  which 
was  submitted  to  the  defendants,  and  by 
them  approved,  and  the  liquors  were  de- 
livered to  the  railroad  company  for  shipment 
to  plaintiffs  at  Ottumwa,  plaintiffs  paying 
the  freight  thereon.  An  arrangement  was 
made  between  the  plaintiffs  and  defendants* 
agent  by  whidi  plaintiffs  might  thereafter 
order  such  liquors  as  they  desired  by  mail 
or  by  telegram,  and  in  accordance  witli  this 
arrangement  they  ordered  large  quantities  of 
liquor,  which  they  paid  for  through  the 
Ottumwa  banks  in  response  to  drafts  made 
upon  them  for  the  purchase  price.  All  liquors 
so  paid  for,  except  three  bills,  were  ordered 
by  wire  or  mail.  It  is  claimed  by  the  plain- 
tiffs that  all  these  various  sales  of  )iquor, 
amounting  in  number  to  about  eighty,  and  in 
value  to  more  than  $2,000,  were  unlawful  and 
that  they  are  entitled  to  recover  all  payments 
made  thereon,  under  Code,  section  1550, 
which  provides  that  all  payments  made  for 
intoxicating  liquor  sold  in  violation  of  our 
liquor  law  shall  be  held  to  have  been  received 
in  violation  of  law,  and  against  equity  and 
good  conscience,  and  to  have  been  received 
upon  a  valid  promise  of  the  receiver  to  pay 
to  the  person  furnishing  such  consideration 
the  sum  thereof. 

The  first  question  which  arises  is.  Were  the 
sales  made  in  this  state?  From  what  we  have 
already  stated  it  would  appear  that  the  sales 
were  each  and  all  made  in  Nebraska.  But 
plaintiffs  contend  that,  while  the  defendants' 
agent  may  have  had  no  authority  to  do  more 
than  take  their  orders  for  tlie  goods,  yet  there 
is  testimony  tending  to  show  that  the  liquors 
were  all  shipped  subject  to  their  approval, 
and  that  the  title  to  the  goods  did  not  pass 
until  the  liquors  were  received  and  tested  by 
them.  The  testimony  on  this  point  is  as  fol- 
lows: Witness  George  W.  Silvers  said,  in 
substance,  thatOilmore,  the  agent,  said  :  *'If 
the  ffoods  isn't  satisfactory  after  you  receive 
them',  you  can  send  them  back  to  Omaha.** 
And  Silvers  told  him  (Gil more)  if  the  goods 
were  not  as  he  said  they  should  come  back. 
*^The  ffoods  came,  and  we  inspected  them, — 
gauged  them.  We  had  a  government  gauge 
there, — a  thermometer  we  called  a  'tester.' 
We  tested  the  goods  before  we  paid  the 
freight.  Gilmore  said,  'If  you  receive  the 
order  all  in  good  shape,  ana  the  goods  are 
satisfactory,  and  you  need  any  more,  and  I 
am  not  around,  why,  send  your  orders  in  to 
the  house,  and  they  will  be  filled.'"  This 
witness  further  testified  tbat  when  the  goods 
came  to  the  depot  at  Omaha  they  were  taken 
by  a  drayman  from  the  freight  house,  and 
delivered  at  plaintiffs'  place  of  business,  the 
drayman  paying  the  freight  in  the  first  in- 
stance, and  afterwards  collecting  it  from  the 
plaintiffs.  Witness  further  testified  that  one 
bill  of  goods  which  plaintiffs  ordered  shipped 
27  T,.  n.  A. 


to  Des  Moines,  to  a  customer  of  theirs  at  that 
place,  was  returned,  and  credit  asked  of  de- 
fendants therefor,  and  that  defendants  ^ave 
them  a  small  discount  on  one  of  their  bills. 
He  further  said  :  "  If  they  were  not  satis- 
factory, they  were  to  be  returned.  That  was 
the  contract.  We  never  returned  any  from 
Ottumwa. "  Witness  Wind  testified  that  Gil- 
more  said :  **  If  his  goods  were  not  as  rep- 
resented we  had  the  privilege  of  returning 
them.  We  told  him  we  wanted  to  examine 
the  goods  after  they  came,  and  see  if  they 
suited  us.  He  said  we  had  that  privilege."*^ 
**  We  had  a  gauge  or  whiskey  tester  that  we 
used.  We  took  out  the  bung,  and  took  a 
little  out,  and  used  the  tester.  We  told  Mr. 
Gilmore  our  method  of  examining  it.  He 
said  it  was  satisfactory."  Witness  Silvers 
also  testified  that  within  three  or  four  days 
after  giving  the  order  the  plaintiffs  received 
a  bill  for  the  goods,  and  entries  were  then 
made  on  the  plaintiffs'  ledger  of  the  amount 
of  the  bill.  It  is  an  elementary  proposition 
of  law,  needing  no  citation  of  authority  in 
its  support,  that  title  passes  in  tlie  sale  of 
personal  property  when  from  all  circum- 
stances surrounding  the  transaction  it  is  evi- 
dent that  the  parties  to  the  sale  intended  it 
to  pass.  It  is  wholly  a  question  of  intention 
to  be  arrived  at  from  the  contract  and  the 
acts  and  conduct  of  the  parties  thereto.  In 
the  absence  of  all  stipulations  and  conditioDB 
in  the  contract,  the  title  will  be  presumed 
to  pass,  when  the  parties  live  at  different 
places,  when  the  goods  are  delivered  by  the 
seller  to  a  transportation  company  for  car- 
riage to  the  buyer,  subject  to  the  seller's  lien 
or  rijsht  of  stoppage  in  transitu.  This  is 
certafnly  the  rule  where  the  buyer  is  to  pay 
the  freight.  It  is  also  a  general  rule  tbat  the 
buyer  has  a  right  to  inspect  unascertained 
goods  to  determine  whether  they  are  such  as 
are  bargained  for  or  not.  Newmark,  Sales, 
($252;  Benjamin,  Sales  (Bennett's  ed.)  pp. 
669-690 ;  IlirsJihorn  v.  Stewart,  49  Iowa,  418. 
This  right  of  inspection,  however,  does  not 
of  itself  postpone  the  passing  of  the  title, 
{t  sin^)ly  authorizes  a  rescission  of  the  sale 
in  the  'event  the  goods  are  not  as  contracted 
for.  So  that  the  reservation  of  the  right  to 
inspect  the  goods  by  the  plaintiffs  in  this 
case  does  not  of  itself  indicate  that  title  was 
not  to  pass  until  the  goods  were  tested,  for 
it  gives  to  plaintiffs  no  greater  rights  than 
they  would  have  had  under  the  law  without 
such  reservation. 

It  is  claimed  that  by  the  terms  of  the  con- 
tract the  title  was  not  to  pass  until  the  plain* 
tiffs  were  satisfied,  after  testing  tlie  liquors, 
that  they  were  the  kind  ordered.    The  law  has 
made  a  somewhat  refined,  yet  no  less  obvious, 
distinction  between  an  option  to  purchase  if 
satisfactory  and  an  option  to  return  if   not 
satisfactory.     In  the  one  case  title  will  not 
pass  until  the  option  is  determined,  and  in 
the  other  case  the  property  pusses  at  once, 
subject  to  the  right  to  rescind  and  return. 
The  former  may  be  said  to  be  a  conditional 
sale,  and  the  latter  has  been  denominated  a 
**  sale  or  return. "    Hunt  v.  Wyman,  100  Mass. 
198 ;  Foley  v.  Felrath,  98  Ala.  176 ;  Newmark, 
Sales,  g  810 ;  BusweU  v.  BichntU,  17  Me.  844, 
85  Am.  Dec.  262 ;  Benjamin  Sales  (Bennett's 
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«d.)  p.  569,  and  cases  cited.  It  is  also  well 
settled  that  the  rule  that  title  does  not  pass 
flo  long  as  anything  remains  to  be  done  to  the 
goods  to  ascertain  their  value,  quality,  or 
quantity,  is  only  applicable  to  cases  of  con- 
ttructiye  delivery.  Bogy  y.  Rhode$,  4  Q. 
Greene,  133.  Under  this  rule  the  right  re- 
served to  plaintiffs  to  inspect  and  test  the 
goods  after  they  came  into  their  actual  pos- 
session would  not  operate  to  postpone  the 
transfer  of  title,  but  merely  gave  them  the 
right  to  rescind  the  contract  and  return  the 
goods.  See  also  in  this  connection,  Foley 
y.  FUrath,  wupra,  and  cases  therein  cited ;  2 
Kent,  Com.  496.  We  are  satisfied  from  the 
fact  that  the  drayman,  who  must  be  con- 
sidered as  plaintiffs'  agent,  paid  the  freight 
on  these  liquors,  took  them  irom  the  carrier, 
and  detivered  them  to  plaintiffs,  and  from  the 
farther  fact  that  the  plaintiffs  credited  de- 
fendants with  the  liquors  as  soon  as  they  re- 
ceived the  bills  for  them,  which  was  in  ad- 
vance of  the  delivery  of  the  goods,  with  the 
nnderstanding  that  they  were  to  have  credit 
for  such  as  might  be  returned,  that  both 
parlies  intended  title  to  pass  when  the  goods 
were  delivered  to  the  railroad  company  at 
Omaha,  Neb.,  for  transportation  to  Ot- 
tumwa ;  and  that  the  sale  was  not  one  on  trial 
or  on  approval,  or  if  satisfactory  to  plaintiffs, 
bat  rather  a  completed  sale,  with  an  option 
in  plaintiffs  to  return  them  if  they  dia  not 
meet  t^e  test  plaintiffs  proposed  to  give  them. 
Our  conclusions  find  support  in  the  follow- 
ing cases:  Bngt  v.  Ftiest,  65  Iowa,  232; 
WHOock  ▼.  Workman,  IS  Iowa,  851 ;  Tegler 
T.  Shipman,  88  Iowa,  194,  11  Am.  Rep.  118, 
and  are  not  in  conflict  with  Qippi  JBrewina 
(h.  v.  De  France  (Iowa)  68  N.  W.  Rep. 
1067,  and  Tciman  v.  JohnBon,  48  Iowa,  IS^. 
The  following  cases  from  other  states  are  di- 
rectly in  point :  Scfderinger  v.  Stratton,  9  R. 
I.  578;  Mack  v.  Lee,  18  R.  I.  298;  Gill  v. 
Kaufman,  16  Kan.  571 ;  McGarty  v.  Gordon, 
Id.  85 ;  Snider  yr,  KoMer,  17  Kan.  482 ;  Dolan 
y.  Green,  110  Mass.  822 ;  Abberger  v.  Marrin, 
102  Mass.  70 ;  Boothby  v.  PlaUted,  51  N.  H. 
486,  12  Am.  Rep.  140. 

If  the  sales  were  made  in  Omaha,  then  they 
were  not  unlawful  in  such  sense  as  that  re- 
covery can  be  had  for  money  paid  thereon, 
although  there  is  evidence  in  the  record  that 
defendants'  agent  knew  plaintiffs  had  no  per- 
mit to  sell  liquors  in  this  state, — which  they 
were  at  that  time  required  to  have  to  make 
lawful  sales.  It  is  no  doubt  true  that  if  a 
nonresident  makes  sales  of  liquors  in  another 
state  to  a  resident  of  this  state,  for  the  pur- 
pose and  intent  of  enabling  the  purchaser  to 
violate  the  liquor  laws  of  this  state,  or  par- 
ticipates or  assists  in  a  design  on  the  part  of 
the  purchaser  to  dispose  of  them  unlawfully 
in  Ais  state,  his  complicity  in  the  illegal 
scheme  will  prevent  him  from  recovering  the 
price  in  an  action  against  the  purchaser. 
Jkmi  v.  Bronmm,  6  Iowa,  410 ;  Whitlock  v. 
Workman,  15  Iowa,  851 ;  Seeond  Nat,  Bank  of 
LpuienUe  y.  Ourren,  86  Iowa,  565.  And  it 
is  also  true  that,  while  mere  knowledge  on 
ths  inrt  of  the  vendor  that  the  purchaser  in- 
tenas  to  yiolate  the  law  may  not  vitiate  the 
■de,  yet  it  la  a  fact  from  which  the  lury 
■ight  infer  an  intent  to  violate  such  law. 


Tegler  y,  Shipman,  eupra.  Such  unlawful 
participation  in  the  illegal  design  of  the  pur 
chaser  will  defeat  an  action  by  the  seller  to 
recover  the  purchase  price  of  the  liquors  sold 
on  the  grounds  of  public  policy.  But  will 
it  enable  the  purchaser  to  recover  the  amount 
of  payments  made  on  the  contract  under  uec- 
tion  1550  of  the  Code?  We  think  not.  The 
sale  in  such  case  is  not  unlawful  under  this 
statute,  for  as  we  have  already  seen,  the  non- 
resident has  a  perfect  right  to  make  the  sale 
in  his  state,  and  recover  the  purchase  price. 
His  act  is  unlawful  because  the  policy  of  the 
law  forbids  his  participation  or  assistance  in 
the  violation  of  our  laws  by  the  purchaser  of 
the  liquors,  and  on  the  grounds  of  public 
policv  he  cannot  recover.  The  statute  re- 
ferred to  gives  the  purchaser  the  remedy  for 
recovering  back  his  payments  when  the  sale 
is  of  intoxicating  liquors  in  violation  of  the 
liquor  laws  of  this  state.  It  is  clear,  then, 
that  if  the  matter  had  been  submitted  to  the 
JuiT,  and  it  had  found  that  defendants,  in 
making  the  sale  in  Omaha^  intended  thereby 
to  enable  plaintiffs  to  violate  the  law  of  thin 
state,  there  could  be  no  recovery  under  sec- 
tion 1550  of  the  Code.  It  must  be  remem- 
bered in  this  connection  that  all  purchases 
and  payments  thereon  for  which  recovery  is 
sought  in  this  action  were  made  prior  to  the 
enactment  of  what  is  known  as  the  **  Wilson 
Bill,"  and  it  should  further  be  borne  in  mind 
that  under  the  decisions  of  the  United  States 
Supreme  Court  in  Brown  v.  Maryland,  25  U. 
S.  12  Wheat.  419, 6  L.  ed.  678 ;  Bouman  v.  07^»* 
cago  db  N.  W.  R,  Co,  125  U.  S.  465,  81  L.  ed. 
700,  1  Inters.  Com.  Rep.  828 ;  and  LeUy  v. 
Hardin,  185  U.  S.  100.  84  L.  ed.  128,  8  Inters. 
Com.  Rep.  86,  sales  like  those  in  question,  if 
made  in  Omaha  to  a  resident  in  this  state,  were 
perfectly  lawful  in  and  of  themselves.  See  al- 
so UichardM  v.  Woodward,  118  Mss.  285.  The 
statutes  of  this  state  regulating  and  licensing 
the  traffic  in  liquors  therein  were  void,  and 
of  no  effect,  so  far  as  they  interfered  with 
commerce  between  the  states.  Lyng  v.  Miehi- 
gan,  185  U.  S.  161.  84  L.  ed.  150,  8  Inters. 
Com.  Rep.  148.  So  that  defendants  had  the 
right  to  sell  their  liquors  for  importation 
into  this  state  without  reference  to  our  po- 
lice regulations.  The  sales  in  and  of  them- 
selves were  not  unlawful. 

Let  it  be  conceded,  however,  for  the  pur- 
poses of  this  case,  that  the  sales  of  the  liquor 
took  place  at  Ottumwa,  and  that  paymenta 
were  made  for  it  there.  What,  then,  is  the 
state  of  the  case?  Defendants  insist  that  if 
this  be  true,  then,  as  the  sales  were  made  in 
the  original  package  in  which  the  liquors 
were  imported,  section  1550  has  no  applica- 
tion to  tiiem,  because  it  is  a  regulation  of 
commerce  between  the  states,  and  is  uncon- 
stitutional under  the  cases  from  t^e  Supreme 
Court  of  the  United  States  before  quoted. 
We  are  well  satisfied  that  defendants'  con- 
tention is  correct.  Indeed,  it  is  practically 
conceded  by  the  plaintiffs*  counsel.  But  they 
insist  that  as  soon  as  the  barrels  were  opened 
for  the  purpose  of  testing  the  property  became 
incorporated  into  the  general  mass  of 'property 
in  the  state,  and  subject  to  the  police  regula- 
tions adopted  to  preserve  the  health  and 
morals  of  the  community.    That  section  1500 
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was  adopted  to  restrain  the  traffic  in  intoxi- 
cants, and  to  aid  in  the  geoeral  enforcement 
of  the  general  liquor  laws  of  the  state,  in 
virtue  of  the  police  power  lodcrcd  in  the 
state,  cannot  be  doubted.  And,  if  this  be 
true,  it  is  a  direct  restraint  and  interference 
upon  trade  and  traffic  in  liquors,  and,  under 
the  decisions  before  quoted,  it  is,  or  was  prior 
to  the  enactment  of  the  Wilson  bill,  uncon- 
stitutional so  far  as  it  relates  to  commerce 
between  the  states  or  the  inhabitants  thereof. 
This  doctrine  finds  support  in  the  cases  of 
State  v.  Otxman,  82  Iowa,  400 ;  and  State  v. 
Carrick,  82  Iowa,  451.  What  is  said  to  the 
contrary  in  the  case  of  Connolly  y.  Searr,  72 
Iowa,  228,  which  was  decided  prior  to  the 
case  of  Leisy  y.  Hardin,  must  be  considered 
as  overruled.  It  is  our  duty  to  follow  the 
decision  of  the  highest  tribunal  in  this 
country— the  final  arbiter  on  these  erave  con- 
stitutional questions — without  reference  to 
the  fact  that  there  is  a  strong  dissent  to  the 
doctrines  announced  by  that  court,  which 
many  of  us  think  announces  the  better  rule. 
The  question,  however,  is  of  little  impor- 
tance at  this  time,  because  of  the  enactment 
of  the  Wilson  bill,  which  fortunately  gave 
to  the  states  the  rij^ht  to  exercise  the  policy 
powers  vested  in  them,  without  reference  to 
the  interference  the  exercise  of  those  powers 
might  have  upon  interstate  commerce. 

The  question  yet  remains.  Did  the  drawing 
of  the  bun^  In  the  barrels  in  which  the  liquors 
were  shipped  into  the  state  have  the  elTectt 
claimed  for  it  by  the  appellants?  We  think 
not.  The  barrel  was  opened  in  order  that  a 
small  quantity  might  be  taken  from  it  and 
tested,— not  used, — in  order  to  determine 
whether  the  liquors  would  be  returned  or 
not.  We  do  not  think  that  the  inspecting  or 
testing  of  an  imported  article  to  determine 
whether  it  shall  be  returned  has  the  effect  to 
make  it  a  part  of  the  general  mass  of  prop- 
erty in  the  state.  Plaintiffs,  according  to 
their  theory,  tested  it  to  see  if  they  would 
accept  it,  and  make  it  their  property.  And 
if  the  mere  act  of  testing  made  it  theirs, 
there  was  no  necessity  for  the  test,  because 
it  became  theirs  by  the  act  itself.  We  do 
not  think  they  want  such  a  rule  applied  in 
this  case.  In*  Leisy  v.  Hardin,  supra,  it  is 
said :  **  Under  our  decision  in  Bowman'  v. 
Ghieago  d  N.  W.  B.  Co, ,  tupra,  they  had  the 
right  to  import  this  beer  into  the  state,  and 
in  the  view  we  have  expressed  they  had  the 
right  to  sell  It,  by  which  act  alone  it  would 
be  commingled  with  the  general  mass  of 
property  within  the  state.  Up  to  that  point 
of  time,  we  hold  that,  in  the  absence  or  con- 
gressional permission  to  do  so,  tiie  state  had 
no  power  to  interfere  by  seizure.''  This 
court  is  committed  to  the  doctrine  that  the 
size  or  form  of  the  package  has  very  little 
to  do  with  the  question  we  are  now  consider- 
ing. The  point,  has  been  made  to  turn  rather 
upon  whether  the  liquors  themselves  were 
imported  or  not  than  upon  the  form  or  in- 
violability of  the  package.  CoUim  v.  HiUs, 
Tt  Iowa,  181,  8L.  R.  A.  1 10 ;  i«a«*  v.  Owian, 
iupra. 

We  are  well  satisfied  with  the  conclusions 
reached  by  the  lower  court,  and  the  judgment 
U  (tfh'mea. 

97  L.  R  A. 


W.  L.  CULBERTSON,  Appt., 
John  NELSON. 

( Iowa ) 

I.   The  words   '*with  exehan^**  in  • 

draft  destroys  Its  negotiability. 

8.  Statutes  proTidia^^  that  neffotiable  notes 
should  be  for  ''any  sum  of  money,**  or  for**a 
sum  of  money  In  property  or  latrar,**  do  not 
change  the  common-law  rule  as  to  the  oertaiol^ 
of  amount. 

CJanuary  IB,  l&K.) 

APPEAL  by  plaintiff  from  a  judnnent  of 
the  Superior  Court  of  Council  Blufb,  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover upon  an  accepted  bill  of  exchange  to 
which  the  defense  was  want  of  consideration, 
fraud  in  the  inception  of  the  bill,  and  alter** 
(ion  after  delivered.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  McCrary  A  Cradi^  and  Fliek 
inger  Bros.f  for  appellant : 

When  the  evidence  indubitably  shows  a 
party  to  be  the  bona  fide  holder  of  a  nego- 
tiable instrument  purchased  for  value  befors 
maturity  without  notice  of  outstanding  equi- 
ties and  in  regular  course  of  business,  fraud 
or  deceit  in  its  inception  or  any  infirmity  not 
recognized  by  statute  is  incompetent  to  effect 
any  alteration  In  his  position  or  to  Impair 
any  of  his  rights. 

NoTa.~ProoMon  tor  exdiange  as  ofecMna  im0»> 

tiahOUy. 
The  cafloa  are  not  far  from  evenly  divided  on  the 
question  as  to  whether  the  fluctuation  to  which  ez«- 
ohanse  is  subject  is  such  a  coDtiogeooy  or  uncer- 
tainty aa  the  rule  that  a  neirotiable  inatrument 
must  be  for  a  aum  certain  was  intended  to  ffuaid 
against. 

Cases  hotdlng  that  negotiabUtty  is  not  impaired. 

In  one  Une  of  cases  it  is  held  that  an  instrument 
for  the  payment  of  a  apeciflc  aum  of  money  is  not 
prevented  from  beinff  a  promiaaory  note  neirotiatde 
under  the  law-merobant  by  a  proviaion  making  it 
passible  with  exchange  od  a  place  other  than  the 
place  of  payment.  Haatinm  v.  Tbompaon,  21L.  B. 
A.  178,  M  Minn.  184;  Smith  v.  Kendall,  9  Mich.  ZtiK 
80  Am.  Dec.  88;  Johnson  v.  Frisbie,  16  Mich.  288. 

So  In  Johnson  v.  Friable,  sujprei^  It  was  aaid  that 
Smith  V.  Kendall,  mipro,  waa  based  upon  the  as- 
sumption that  such  notes  are  negotiable  wherever 
they  may  have  been  made  payable. 

And  in  Bradley  v.  Lfll,  4  BIsb.  478,  it  waa  held  that 
a  note  peyabie  in  exchange  is  not  thereby  pre- 
vented from  being  a  promiasory  note  though  the 
rate  of  exchange  la  not  apeoifled,  refusing  to  follow 
Lowe  V.  Bliaa,  U  III.  168,  76  Am.  Dec.  742,  act  f orlh« 
infra^  under  heading.  Cases  hoUUng  that  negoUa^ 
hiUty  is  desiroi\fed. 

And  in  WhiUie  v.  Fond  du  Lac  Nat  Bank  (Tez.> 
June  20,  1894,  It  waa  held  that  a  draft  is  not  ren- 
dered non-negotiable  by  ita  caliing  for  exchange 
where  the  amount  to  be  paid  as  exchange  is  sua- 
ceptlble  of  ascertainment. 

So  in  Orr  v.  Hopkins,  8  N.  M.  4S,  the  words  '"with 
exchange**  in  a  promiasory  note  were  held  to  be 
mere  surplusage  not  affecting  its  negotlabilitj. 

And  the  same  rule  waa  held  in  Glaiiaer  v.  Stones 
29  D1. 114, 81  Am.  Dec.  289,  dlatlnguishing  Lowe  v. 
Bliss,  24  111.  168, 76  Am.  Dec.  742.  hereinafter  set  oat 
on  the  ground  that  in  that  case  the  exchange 
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2  Rice,  Et.  p.  1122 ;  8ully  ▼.  Oold9mith, 
83  Iowa,   397;  Lap  ▼.    Wisaman,  86  Iowa,  ' 
806 ;  Sully  ▼.  GoldBmith,  49  Iowa,  690. 

A  purchaser  for  value  of  a  bi]]  or  note  be- 
fore maturity  is  not  affected  by  what  has  oc- 
curred between  other  parties  unless  he  had 
knowledge  thereof  at  the  time  of  his  pur- 
chase. 

Brawn  t.  Bpoffard,  96  U.  8.  476,  24  L.  ed. 
606. 

To  hold  that  the  words  *'with  exchange" 
destrov  the  negotiability  of  the  paper  seems 
absurd,  when  this  court  has  held  that  the 
words  with  **  col  lection  and  attorney's  fees" 
do  not  destroy  the  negotiable  character  of  the 
instrument. 

Sperry  ▼.  Ebrr,  82  Iowa,  184;  Jeweii  t. 
Lyons,  3  G.  Greene,  677 ;  Knipper  y.  Chcue, 
7  Iowa,  147 ;  Green  v.  Atietin,  7  Iowa,  622 ; 
Johnmm  t.  FHdrie,  16  Mich.  286 ;  Smith  y. 
KendaU,  9  Mich.  241,  80  Am.  Dec.  83 ;  Leg- 
aett  y.  Jonee,  10  Wis.  86 ;  Orutaeap  y.  Wol- 
luise,  2  McLean,  681. 

The  weight  of  authority  is  is  fayor  of  the 
negotiability  of  drafts  and  notes  containing 
the  agreement  to  pay  exchange. 

Tiedeman,  Ck)m.  Paper,  §28  A,  p.  66; 
Dan.  Neg.  Inst.  $64,  p.  63;Kandolph,  Ck>m. 
Paper,  g  200 ;  Smith  y.  Kendall,  ana  Johnson 
y.  Frubie,  supra;  Bullock  v.  Taylor,  89  Mich. 
187,  83  Am.  Rep.  366;  Leggett  y.  Jones,  10 
Wis.  34 ;  Pollard  y.  H&rries,  8  Bos.  &  P.  335 ; 
Orutaeap  v.  WouUuise,  2  McLean,  681 ;  Price 
y.  Teal  4  Mcl«an,  201 ;  First  Nat,  Bank  of 
Canton  ▼.  Dubuque  8.   W.  R  Go,  62  Iowa, 


378,  85  Am.  Rep.  280;  Sperry  y.  Eorr,    32 
Iowa.  184 ;  Bradley  y.  LiU,  4  Biss.  473. 

Messrs.  Wherry  ft  Walker,  and  Wright 
ib  Baldwin,  for  appellee: 

Did  the  defendant  intend  to  execute  ne- 
gotiable paper,  or  did  he  know  that  he  was 
executing  negotiable  paper  when  lie  si/;ncd 
the  paper  sued  on?  If  not,  then  tlie  plain- 
tiff is  not  entitled  to  protection  even  though 
he  is  a  bona  fide  holder. 

Fayette  County  Sav,  Bank  y.  Steffes,  64  Iowa, 
214 ;  Giihs  y.  Linabury,  22  Mich.  479,  7  Am. 
Rep.  676 ;  Walker  y.  FgbeH,  29  Wis.  194,  d 
Am.  Rep.  648;  BiHggs  y.  Eusart,  61  Mo.  245, 
11  Am.  Rep.  445 ;  Oriflths  y.  Kellogg,  89  Wis- 
290,  20  Am.  Rep.  48. 

Is  the  instrument  sued  on  a  negotiable  in- 
strument?   If  not  plaintiff  cannot  recover, 
and  it  will  make  no  difference  whether  he  i» 
an  innocent  holder  or  not. 

Absolute  certainty  is  one  of  the  essential 
requisites  of  negotiable  paper.  It  must  be 
certain  as  to  a  payee,  the  payor,  the  time  of 
payment  and  the  amount  paid. 

1  Parsons,  Notes  A  Bills,  pp.  80,  37  88; 
Sperry  y.  Horr,  82  Iowa,  184 ;  Smith  y.  Mar- 
land,  59  Iowa,  649 ;  Bank  of  Carroll  v.  Tay- 
lor, 67  Iowa,  672 ;  Story  y.  Jjamb,  52  Mich. 
525;  Morgan  y.  Edwards,  63  Wis.  699,  40 
Am.  Rep.  781 ;  Lou^e  y.  Bliss,  24  111.  168,  76 
Am.  Dec.  742 ;  Maryland  Fertilizing  d;  Mfg. 
Go.  y.  Newman,  60  Md.  548,  45  Am.  Rep. 
750 ;  Woods  v.  North,  84  Pa.  407,  24  Am.  Rep, 
201 ;  Windsor  Sav.  Bank  v.  McMahon,  3  L, 
R.  A.   192,   88  Fed.  Rep.   283 ;   Hughiit  v. 


on  a  dtotant  place  while  the  note  in  snit  was  sim- 
ply ^'wiCh  exchange.*^ 

So  hi  Hill  V.  Todd,  »  BL  KH,  and  Christian 
County  Bank  v.  Goode,  44  Mo.  App.  120,  a  provision 
In  a  note  pavable  at  the  place  where  It  was  drawn 
for  the  payment  of  current  exchange  was  held  not 
to  deprive  It  of  neflrotiabiUty  as  in  such  case  there 
could  be  DO  exchange  and  the  provision  should  be 
rejected  as  surplusage. 

And  In  Bullock  v.  Taylor,  89  Mich.  137.  83  Am. 
Bep.  866,  a  provision  in  a  note  for  the  payment  of 
exchange  or  expreas  charges  was  paid  to  be  nuga- 
tory as  the  expense  of  the  transmlspioo  of  the 
money  would  fail  upon  the  promisor  in  any  event, 
but  the  case  was  decided  upon  other  grounds. 

So  in  Leggett  v.  Jones,  10  Wis.  86,  agreements  in 
the  form  of  a  promissory  note  made  in  one  place 
and  payable  in  another  providing  for  the  payment 
of  exchange  on  the  place  where  they  were  mode 
was  said  to  have  been  everywhere  treated  as  com- 
mercial paper  both  by  the  business  world  and  by 
the  courts,  but  all  that  was  decided  was  that  the 
agreement  in  question  was  a  contract  for  the  pay- 
ment of  money  wliich  might  be  declared  on  as 
Bucii. 

And  In  Morgan  v.  Edwards,  58  Wis.  G09,  40  Am. 
Bep.  781,  In  which  the  stipulation  in  question  was 
to  pay  expenses  of  collection,  while  it  was  i^aid  that 
Leggett  V*  Jones,  supra,  could  not  be  Justly  re- 
garded as  authority  for  the  proposition  that  an  In- 
Btrument  like  the  one  then  In  question  is  a  prom- 
issory note  the  court  upheld  the  proposition  in 
argument  on  the  ground  that  a  note  payable  In  one 
place  with  exchange  on  another  requires  the  same 
amount  to  pay  it  as  it  would  if  payable  In  the  latter 
place,  and  is  therefore  certain  in  amount. 

There  are  also  several  cases  in  which  the  instru- 
ment in  snit  containing  a  provision  for  payment 
of  exchange  was  treated  as  a  promissory  note,  but 
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the  question  as  to  its  eifeot  upon  negotiability  was 
not  raised. 

In  Pollard  v.  Herrles,  3  Bos.  ft  P.  886,  a  recovery 
was  allowed  on  an  Instrument  payable  in  Paris 
with  course  of  exchange  between  London  and 
Paris  at  the  rate  existing  at  the  time  of  present* 
ment. 

And  In  Price  v.  Teal,  4  McLean,  201,  it  was  held 
that  the  rate  of  exchange  at  the  time  of  the  ma- 
turity of -the  note  should  be  taken  and  not  that  at 
time  of  the  trial. 

And  In  Balcb  v.  Colman,  8  McLean.  85,  the  court 
laid  down  the  rule  as  to  the  amount  of  recovery 
for  ejcehange  as  the  current  rate  at  which  drafts 
on  the  place  on  which  exchange  was  contracted 
for  sold  at  the '  place  where  the  instrument  was 
payable. 

And  in  Grutacap  v.  Woultulse,  2  McLean,  681,  It 
was  merely  held  that  the  difference  or  exchange 
may  be  recovered  or  a  note  Riven  In  New  York 
payable  at  Detroit  with  current  exchange  on  New 
York,  without  stating  the  facts. 

Oases  hdldtng  that  neQotiabllUy  is  destroyed. 

On  the  other  hand,  quite  a  line  of  cases  agree 
with  the  principal  case  holding  that  an  instrument 
in  which  the  maker  promises  to  pay  a  designated 
sum  with  exchange  is  not  negotiable,  as  exchange 
Is  constantly  fluctuating  and  the  amount  to  be  paid 
at  maturity  is  thereby  rendered  uncertain.  Hugh- 
itt  V.  Johnson,  28  Fed.  Bep.  865;  Russell  v.  RusselU 
1  McArth.  268;  Fitzharris  v.  Leggatt,  10  Mo.  App. 
629:  Philadelphia  Bank  v.  Kewklrk.  2  Miles  (Pa.> 
442;  Read  v.  McNulty.  12  Rich.  L.  445,  78  Am.  Deo. 
467:  Carroll  County  S&v,  Bank  v.  Strother,  28  8.  C 
604;  Palmer  v.  Fahnestock,  9  U.  C.  C.  P.  172;  Fahne- 
stock  V.  Palmer,  20  U.  C.  Q.  B.  307;  Saxton  v.  Steven- 
son, 23  U.  C.  C.  P.  fi08;  Nash  v.  Gibbon,  4  Allen  (N. 
B.)  479;  Caset  v.  Kirk,  Id.  648. 
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Johntan,  28  Fed.  Rep.  866 ;  FiUtharrU  v.  lAg- 
gait,  10  Mo.  App.  628 ;  CarroU  Oaunty  Sat. 
Bank  v.  Strother,  28  8.  0.  504 ;  PMladelpJiia 
Bank  v.  Newkirk,  2  Miles  (Pa.)  442;  Palmer 
V  Fahnestock,  9  U.  C.  0.  P.  172 ;  Saxton  v. 
at^nensan,  23  U.  C.  C.  P.  603;  First  Nat. 
Bank  of  New  Windsor  v.  Bynum,  84  N.  C. 
24,  37  Am.  Rep.  604;  Cayuga  County  Nat, 
Bank  of  Auburn  v.  Purdy,  56  Mich.  6. 

When  we  begin  to  interpolate  one  element 
of  uncertainty  into  commercial  paper  we  may 
do  80  with  another  and  another  and  on  ad  in- 
finitum until  we  find  ourselves  involved  in 
an  endless  sea  of  uncertainty.  Nearly  every 
state  in  the  Union  as  well  as  the  federal  courts 
have  held  that  contracts  of  this  kind  are  not 
Qefi[otiable. 

CarroU  County  8uv.  Bank  v.  Strother,  Lowe 
v.  Bliss,  Eughitt  v.  Johnson,  Windsor  8av. 
Bank  v.  McMdhon,  Fitzharris  v.  Leggatt, 
PcUmer  v.  Fahnestock,  Saxton  v.  Stevenson, 
First  Nat,  Bank  of  Nets  Windsor  v.  Bynum, 
and  Cayuga  County  Nat,  Bank  of  Auburn  v. 
Purdy,  supra;  Euse  v.  Eamblin,  29  Iowa,  608, 
4  Am.  Rep.  244 ;  Sperry  v.  Horr,  supra;  Wood- 
bury V.  Roberts,  69  Iowa,  848,  44  Am.  Rep. 
686 ;  Smith  v.  Marland,  69  Iowa,  646 ;  Batik 
^  CanroU  V.  Taylor,  67  Iowa,  574. 


Deemer*  J.,  delivered  the  opinion  of  the 
court: 

This  is  another  case  where  the  unsuspecting 
has  been  imposed  upon  by  the  patent- right 
swindler,  and,  in  its  facts,  is  somewhat  simi- 
lar to  the  case  of  First  Nat.  Bank  of  Orand  Ea- 
ven  V.  Zeims  (Iowa)  61  N.  W.  Rep.  483,  (deci- 
ded at  October  term) .  In  this  case  the  patent 
was  on  a  water  heater  or  feed  cooker,  and  in  the 
ZHms  Case  it  was  on  a  fence.  The  lower  court 
made  a  finding  of  facts  from  which  he  drew 
certain  conclusions  of  law,  which  were  as 
follows :  "  (1)  That  the  draft  in  controversy 
was  obtained  of  the  defendant  through  fraud 
and  misrepresentation  of  the  payee  therein, 
Thos.  E.  Hall,  and  is  wholly  without  con- 
sideration. (2)  That  the  draft  contained  the 
words  *with  exchange.  *  and,  by  reason  there- 
of, is  not  a  negotiable  instrument.  (8)  That, 
the  draft  not  being  negotiable,  the  fraud  and 
failure  of  consideration  can  be  pleaded 
against  it  in  the  hands  of  this  plaintiff.  (4; 
The  plaintiff,  holding  the  draft,  is  subject 
to  the  same  equities  and  defense  that  the 
original  payee  would  hold  it.  The  court  is 
not  called  upon  to  decide  whether  or  not 
plaintiff  stands  in  a  different  position  than 
the  original  payee  in  the  draft,  and  whether 


Thus  in  Lowe  v.  Bliss,  24  m.  168. 76  Am.  Dec  742. 
an  inatrument  for  the  payment  of  a  designated 
sum  of  money  with  current  rate  of  ezohanere  at  a 
plaoe  other  than  the  plaoe  of  payment  was  held  not 
Co  be  a  promlsBory  note  to  which  the  law  Imparts  a 
conslderatlOQ  on  the  groand  that  it  is  not  a  prom- 
ise to  pay  a  speoiflo  sum  ascertainable  by  computa- 
tion Independent  of  extrinsic  evidence. 

Lowe  V.  BHas,  24  HI.  168 ,  76  Am.  Dec  742,  how- 
ever, was  overruled  by  Bllderback  v.  Burllngame, 
27  111.  888,  on  the  ground  that  the  consideration  was 
otherwise  shown,  but  tbe  question  of  negotiability 
was  left  untouched. 

Bo  in  Flatrir  v.  Barnes  Ck>unty  School  Dist.  No.  70 
<K.  Dak.)  26  L.  B.  A.  868,  It  was  held,  IVajlIn.  J,, 
dissenting,  that  bonds  and  interest  coupons  pro- 
viding for  tbe  payment  of  exchange  on  a  point 
other  than  the  place  of  payment  in  addition  to 
principal  and  interest  are  not  negotiable  instru- 
ments and  are  6ubject  to  the  defense  of  want  of 
consideration  good  as  between  the  original  parties 
though  in  the  hands  of  an  innocent  purchaser  for 
value  before  maturity,  for  the  reason  that  resort 
would  have  to  be  had  to  evidence  outside  of  the 
papers  themselves  to  determine  the  amount  due 

And  In  Windsor  8av.  Bank  v.  McMabon,  8  L.  B. 
A.  192,  88  Fed.  Bep.  288,  it  was  held  that  a  clause  in 
a  promissory  note  binding  the  maker  to  pay  ex- 
change between  two  places  renders  the  amount 
fmyable  uncertain  and  defeats  its  negotiability 
where  there  Is  no  fixed  rate  of  exchange  established 
by  law  or  by  the  terms  of  tbe  note. 

And  in  Grant  v.  Young,  23  U.  C.  Q.  B.  887,  an  in- 
strument for  the  payment  of  a  specified  sum  of 
money  with  current  exchange  was  said  not  to  be  a 
promissory  note,  but  the  case  was  decided  upon 
other  grounds. 

So  in  Gaset  v.  Kirk,  4  Allen  (N.  B.)  543,  it  was  held 
that  an  Indorsee  could  not  recover  as  such  on  an 
instrument  In  the  form  of  a  bill  of  exchange  paya- 
ble a  specified  period  after  date  with  current  rate 
of  exchange  on  New  7ork,  as  such  exchange  must 
be  computed  at  the  time  of  making  the  bill  and 
the  exact  amount  Inserted  in  It. 

And  in  Nash  v.  Gibbon,  4  Allen  (N.  R)479,  a  com- 
plaint on  an  Instrument  in  writing  In  the  form  of  a 
promissory  note  payable  to  the  maker^s  own  order 
with  current  rate  of  exchange  on  Boston  was  held 
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defective  in  not  averring  what  the  rate  of  ex- 
change was  and  what  Boston  was  Intended,  but  that 
the  defect  might  be  cured  by  amendment  if  the 
plaintilf  thought  he  oould  recover  on  such  a  con- 
tract. 

In  Bussell  v.  Busseli,  1  MoArth.  283,  the  court 
said  that  the  transaction  might  not  have  been  ob- 
jectionable if  the  note  bad  been  payable  at  the 
place  on  which  the  exchange  was  provided  for, 
dlstlngutshtng  Grutacap  v.  WouUuise,  2  McLean, 
68L,  on  tbe  ground  that  in  that  case  the  note  was 
made  and  the  transaction  had  in  New  Tork,  bat 
was  made  payable  at  Detroit  with  exchange  on 
New  Tork  so  that  it  merely  amounted  to  a  note 
payable  where  it  was  made. 

But  in  Hughitt  v.  Johnson,  28  Fed.  Bep.  866,  it 
was  said  that  if  the  note  was  made  at  the  place  of 
payment  that  would  not  affect  the  question  as  the 
maker  would  have  to  pay  exchange  if  he  happened 
to  be  in  another  plaoe  when  It  fell  due. 

And  in  Caset  v.  Kirk,  4  Allen  (N.  B.)  648,  supra 
that  a  bill  of  exchange  cannot  be  construed  by 
rejecting  a  provision  for  current  rate  of  exchange 
as  surplusage.  But  see  cases  treating  provision  as 
surplusage  under  heading:  Cases  hMing  that  no' 
gotiaJMliiu  fs  not  impaired. 

In  Cayuga  County  Nat  Bank  of  Auburn  t. 
Purdy,  66  Mich.  6,  a  note  payable  with  exchange 
and  with  an  increase  of  Interest  if  not  paid  when 
due  the  maker  therein  agreeing  to  pay  aU  ex. 
pensea,  including  attorney's  fee  incurred  in  ooi- 
leoting  waiving  exemption  and  all  relief  from 
valuation  and  appraisement  laws,  was  held  not  to 
be  negotiable 

And  in  Story  v.  Lamb.  68  Mich.  626,  a  promise  to 
pay  a  specified  sum  with  interest  on  or  before  a 
specified  time  with  current  rate  of  exchange  and 
express  charges  reciting  that  it  was  given  for  the 
purchase  of  a  specified  instrument  which  was  not 
to  be  removed  from  the  township  and  the  title  to 
which  was  to  remain  In  the  payee  until  payment  of 
the  note  giving  him  the  opidon  in  case  of  default 
to  take  possession  or  enforce  the  note  by  process 
of  law.  and  providing  that  he  should  not  be  liable 
to  refund  moneys  previously  paid  if  he  seized  It, 
was  held  not  to  be  a  promissory  note  either  nego- 
tiable or  non-negotiable,  and  oould  not  be  en- 
forced against  an  indorser  as  it  lacks  the  necessary 
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<Nr  not  he  could  recover  if  the  draft  bad  been 
A  negotiable  instrument.  Wherefore,  it  is 
ordered,  adjudged,  and  decreed  by  the  court 
that  the  p1aintifl*a  petition  be  diamiased,  and 
the  defendant  have  judgment  against  the 
plaintiff,  W.  L.  Culbertson,  for  the  costs  in 
this  action,  taxed  at  $41.75,  and  that  execu- 
tion issue  therefor. " 

The  following  is  a  copy  of  the  draft  upon 
which  the  action  is  predicated : 


There  was  ample  testimony  to  sustain  the 
findings  of  the  court  below  that  the  draft  was 
obtained  through  fraud  and  misrepresenta- 
tion, and  was  and  is  wlioUy  without  con- 
sideration. Indeed,  counsel  do  not  challenge 
these  flndinffs.  The  error  of  the  court,  if 
any.  is  in  his  conclusions  of  law.  Tlic  ap- 
pellant contends  that  the  draft  is  a  negotiable 
instrument,  and  is  not  subject  to  the  defenses 
lodged  against  it  in  the  hands  of  a  bona  fide 
liolner;  while  the  appellee  insists  that  it 
is  not  negotiable,  and  therefore  subject  to 
these  defenses,  becatise  of  uncertainty  in  the 
amount  to  be  paid,  for  that  it  includes  ** ex- 
change. "  It  is  to  be  regretted  that  tliis  ques- 
tion, which  is  of  so  much  moment  to  the 
business  interests  of  the  country,  is  in  so  un- 
settled a  condition.  If  there  is  any  branch 
of  the  law  which  should  be  rodnced  to  a  cer- 
tainty, it  is  that  relating  to  commercial 
paper.  After  long  usage,  the  custom  of 
tniders  finally  ripened  into  the  law  merchant, 
and  this  law  gave  to  notes  and  bilU  of  .ex- 
change their  present  character,  in  which  tlley, 
in  a  sense,  become  part  of  the  circuhiting 
medium  of  the  whole  country ;  and  it  is  ex- 
ceedingly important  that  state  lines  do  not 
mar  the  symmetry  of  the  rules  governing 
such  paper.     However,  we  find  the  a  nest  ion 

S resented  has  been  variously  decided  by  the 
iffcrent  courts  of  the  country  ;  and,  if  there 
is  anything  at  present  uncertain  it  is  the 
negotiability  of  such  an  instrument.  The 
following  cases  affirm  the  negotiability  of 
such  paper :  Smith  v.  Kendall,  9  Mich.  243, 
80  Am.  Dec.  88 ;  Johrnon  v.  Prisbis,  15  Mich. 
286 :  Leggett  v.  Jone$,  10  Wis.  85 ;  Morgan  v. 
Edioards,  58  Wis.  599,  40  Am.  Rep.  781; 
Bradiey  y.  LiU,  4  Biss.  478,  Fed.  Cas.  No. 


elements  of  certainty  In  time  and  amount  of  pay- 
ment. 

Nothloff  Is  said  in  either  of  the  cases  last  above 
eet  ODt,  however,  to  Indloate  that  they  turned  on 
the  stipulation  for  exchange. 

But  in  Fla^ir  v.  Barnes  County  School  Diet.  Ko.  70 
dl.  Dak.)S6  L.  B.  A.  868,  the  oourt  to  commenting  on 
Clayngm  Ooanty  Nat.  Bank  of  Auburn  v.  Purdy, 
jypiti,  said  that  as  provisions  similar  to  all  those  In 
the  note  in  suit  except  that  for  exchange  had  been 
held  by  many  authorities  not  to  destroy  negotla- 
MUty  the  case  might  have  turned  upon  the  question 
whether  the  provision  for  exchange  destroyed  It. 
Bat  see  Michigan  cases  under  heading:  OoiM  hold' 
ing  tktU  neaotidbUUy  U  not  fmpalred. 

IUa§on»  for  the  different  rules. 

The  reason  given  for  the  rule  that  a  provision 
for  tfae  payment  of  ezohange  In  an  Instrument 
does  not  affect  Its  negotiability  Is  placed  upon  the 
ground  that  where  proof  of  ezchaoge  Is  in  and 
the  time  fixed  the  amouot  is  a  mere  matter  of 
computation.  In  Bradley  v.  L111, 4  BIss.  478. 

And  that  the  rate  of  exchange  between  two 
places  at  a  particular  date  Is  a  matter  of  common 
•commercial  knowledge  easily  ascertainable  by  any 
one,  and  that  such  paper  is  usually  looked  upon  as 
negotiable  in  commercial  circles,  and  that  the  law- 
merchant  which  Is  founded  upon  commercial 
usages  anil  customs  should  be  construed  with  ref- 
erence thereto  and  so  far  as  possible  In  harmony 
with  common  understandlog  In  such  circles.  In 
Hastings  v.  Thompson,  21  L.  R.  A.  178, 6i  Minn.  184. 

And  that  such  Instruments  are  considered  as 
promissory  notes  by  oommerolai  men,  and  that  ex- 
change Is  an  incident  to  bills  for  the  transmlsBlon 
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of  money  from  one  place  to  another  and  its  na- 
ture and  etTeot  are  well  understood  In  the  commer- 
cial world*  and  that  the  law-merchant  should  be 
liberally  construed  so  as  to  affect  the  object  had  in 
view,  m  Smith  v.  Kendall,  0  Mich.  248, 80  Aul  Dea 
83. 

On  the  other  hand,  the  rule  that  negotiability  Is 
destroyed  by  such  a  provision  Is  placed  upon  the 
ground  that  resort  would  have  to  be  had  to  evi- 
dence outside  of  the  papers  themselves  to  deter* 
mine  the  amount  due.  Flagg  v.  Barnes  Gounty 
School  Dlst  No.  70  (N.  Dak.)  S6  L.  B.  A.  868;  Lowe 
V.  Bliss,  U  111.  168, 78  Am.  Dec.  74S:  Osset  v.  Kirk, 
4  Allen  (K.  a)648. 

In  Flagg  V.  Barnes  Oounty  School  Dlst.  No.  TQl 
fttpro,  which  Is  one  of  the  moiit  Important  cases  on 
that  side  of  the  controversy,  it  Is  said  that  the  test 
Is  whether  the  amount  due  Is  certain  from  the  face 
of  the  paper  at  the  time  and  place  of  payment  and 
that  exchange  Is  contracted  for  to  enable  the 
creditor  to  receive  the  full  amount  of  principal 
and  Interest  without  diminution  because  of  being 
compelled  to  pay  it  himself,  and  this  can  be  pro- 
vided for  by  requiring  the  obligation  to  be  made 
payable  at  the  place  he  requires  It  to  be  remitted. 

This  case  criticises  the  reasoning  in  Bradley  v. 
Lilt  4  Blss.  478,  ss  clearly  unsound  and  that  of 
Hastings  v.  Thompson,  21L.  B.  A  178. 64  Minn.  184, 
as  taking  a  position  which  Is  untenable  though  not 
devoid  of  streogth,  and  in  commenting  on  Johnson 
V.  I^shle,  16  Mich.  286,  says  that  the  Judges  did  not 
Intend  to  express  their  views  on  the  question  as  an 
original  one.  but  merely  states  that  the  law 
settled  by  a  majority  of  the  oourt  in  the  prior 
of  Smith  V.  Kendall,  9  Mich.  M,  8Q«Am.  Dea  88. 
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1,788;  Pries  y.  Teal,  4  McLean,  201,  Fed. 
Cas.  No.  11,417;  Whittle  v.  Fonddu  iMcNat, 
Bank  (Tex.)  26  S.  W.  Rep.  1106;  Eastings 
v.  77umpson,  54  Minn.  184,  21  L.  B.  A.  178 ; 
Orutaca/p  ▼.  WouUuise,  2  McLean,  581,  Fed. 
Cas.  No.  6,854.  On  the  other  side  of  this 
question  are  the  following  cases:  Lotoe  ▼. 
Bliss,  24  111.  168,  76  Am.  Dec.  742 ;  Read  v. 
McNulty,  12  Rich.  L.  445.  78  Am.  Dec.  467 ; 
CarroU  County  Sav,  Bank  v.  Strother,  28  8. 
C.  604;  PaJmer  ▼.  Fahnesiock,  9  U.  C.  C.  P. 
172 ;  Saxton  ▼.  Stevenson,  28  U*  C.  C.  P.  603 ; 
Philadelphia  Bank  y.  Newkirk,  2  Miles  (Pa.) 
442 ;  First  Nat.  Bank  of  New  Windsor  y.  By- 
num,  84  N.  C.  24,  87  Am.  Rep.  604 ;  Rvs- 
sell  y.  RusseU,  1  MacArth.  268 ;  Fitzharris  y. 
Leggati,  10  Mo.  App.  529 ;  Evghitt  y.  Johnson, 
28  Fed.  Rep.  865 ;  Windsor  Sav.  Bank  y.  Me- 
Mahon,  88  Fed.  Rep.  288,  8L.  B,.  A.  192  ;Flagg 
▼.  Barnes  County  School  Dist.  No.  70  (N. 
Dak.)  25  L.  R.  A.  868;  Christian  County 
Bank  y.  Goods,  44  Mo.  App.  129 ;  Caset  y. 
Kirk,  4  Allen  (N.  B.)  548 ;  Nash  y.  Qihbon, 
Id.  479. 

Turning  to  the  text-writers,  we  find  that 
Randolph,  in  his  work  on  Commercial  Paper, 
at  section  200;  Daniel,  in  his  treatise  on 
Negotiable  Instruments,  at  section  54;  and 
Ti^eman  on  Commercial  Paper,  at  section 
280, — affirm  the  negotiability  of  such  papers ; 
while  Benjamin's  Chalmers  on  Bills  and 
Notes,  at  page  18;  Parsons  on  Notes  and 
Bills,  at  page  88 ;  and  perhaps  others,— deny 
it.  8ome  of  the  cases  cited  relate  more  par- 
ticularly to  the  question  as  to  whether  in- 
struments in  form  of  promissory  notes,  with 
such  a  stipulation,  are  promissory  notes  un- 
der the  Statute  of  Anne  (1705),  or  not,  and 
some  of  them  to  the  negotiability  of  such 
instruments.  The  only  Engl ish  case  we  haye 
been  able  to  find,  having  anj^  bearing  upon 
the  case,  is  Pollard  y.  Semes,  8  Bbs.  &  P. 
885,  where  an  instrument  *^  payable  in  Paris, 
or,  at  choice  of  bearer,  at  Union  Bank  in  Dov- 
er, or  at  payee's  usual  place  of  residence  in 
London,  according  to  the  course  of  exchange 
upon  Paris,**  was  declared  on,  and  treated 
as  a  promissory  note.  Here  is  most  deplor- 
able uncertainty.  Probably,  the  greater 
number  of  cases  deny  the  negotiability  of 
such  instruments.  And,  if  Uie  weight  of 
authority  were  to  be  determined  by  the  num- 
ber of  cases,  no  doubt  it  would  be  found  to 
be  on  the  negative  side  of  the  question.  But 
such  is  not  the  true  method  of  determining 
the  preponderance.  It  becomes  our  duty' 
then,  to  try  and  untangle  this  maze,  and 
solve  the  puzzle  upon  principle,  in  the  light 
of  the  better- reasoned  cases. 

"  A  bill  of  exchange  is  an  open  letter  by 
one  person  to  a  second,  directing  him,  in 
effect,  to  pay  absolutely,  and  at  all  events,  a 
certain  sum  of  money,  therein  named,  to  a 
third  person,  or  to  any  other  to  whom  that 
third  person  may  order  it  to  be  paid ;  or  it 
may  be  payable  to  bearer,  and  to  the  drawer 
himself.^  Dan.  Neg.  Inst,  g  27.  And  it  is 
among  the  fundamentals  that  such  an  instru- 
ment must  be  certain  as  an  engagement  to 
pay,  as  to  fact  of  payment,  amount  to  be 
paid,  and  must  be  for  payment  of  money 
only.  One  of  the  most  essential  elements  in 
it  is  that  it  must  be  certain  as  to  the  amount 
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to  be  paid.  And  this  certainty  must  appear 
upon  the  face  of  the  paper,  and  not  from  any- 
thing dehors  the  instrument.  The  maxim, 
**  Id  cerium  est  quod  certum  reddi  potest,  *  doe» 
not  apply,  except  the  certainty  required  may 
bo  ascertained  from  the  face  of  the  pai)er. 
With  these  rules  as  our  own  guide,  we  think 
the  agreement  to  pay  a  certain  sum  at  a  par- 
ticular place,  when  the  acceptor  lives  at  a 
different  one,  ^'with  exchange,''  introduces 
an  uncertainty  as  to  the  amount  to  be  paid, 
which  destroys  the  character  and  negotia- 
bility of  the  instrument  as  a  bill  of  exchange. 
If  it  were  true  that  there  was  at  all  times  a. 
certain  definite  and  unchangeable  rate  of  ex- 
change, tJien  there  would  probably  be  no  un- 
certainty in  the  instrument.  But  it  is  a  fact 
well  known  to  the  business  world  that  there 
is  no  such  fixed  and  unchangeable  rate.  In- 
deed, the  rate  charged  for  exctian^e  is  oft- 
times  a  financial  barometer,  indicative  of  the 
state  of  tiie  money  market.  He  who  was  an 
observer  of  the  financial  world  during  the 
year  1898  could  not  have  failed  to  observe 
the  varying  rates  charged  for  exchange 
during  the  pani<:  which  was  upon  us  at  that 
time.  Moreovei,  it  is  well  known  that  rates 
of  exchange  vary  in  the  different  local ities» 
and  ofttimes  in  the  same  locality.  Here, 
then,  an  element  of  uncertainty  is  introduced 
into  this  bill  of  exchange,  and  the  amount 
to  be  paid  by  the  acceptor  will  never  be 
known  until  he  applies  for  his  draft  at  such 
point  as  he  may  happen  to  be  when  the  in- 
strument is  due.  Affain,  neither  the  state  of 
the  money  market,  the  condition  of  the  bank 
and  its  account  with  its  correspondent,  nor 
the  rate  of  exchange  in  the  particular  local- 
ity, can  be  determined  until  the  time  for 
payment  arrives.  In  all  the  cases  affirming 
the  negotiability  of  instruments  of  this  kind, 
these  racts  are  practically  conceded,  and  the 
only  answer  offered  is,  Arst,  that  a  custom 
has  lately  grown  up  among  banks  to  treat 
such  instruments  as  negotiable,  and  that  such 
custom  should  be  regarded  and  recognized. 
It  is  sufficient  to  say,  in  reply,  that  we  have 
never  understood  that  the  customary  under- 
standing of  the  law,  no  matter  how  general, 
changea  the  law  itself.  There  would  be 
some  force  in  the  position,  if  it  appeared  that 
there  was  a  uniform  custom  in  tJie  business 
to  charge  a  fixed  and  certain  rate  of  exchange 
between  all  places,  depending  simply  upon 
the  amount  called  for  by  the  bill.  But  such 
is  not  the  case.  It  has  also  been  said,  second, 
that  the  amount  of  exchange,  when  any  is 
charged,  is  so  inconsiderable  that  such  a  pro- 
vision ought  not  to  destroy  the  character  of 
the  i  nstrument.  We  c^not  lend  our  approval 
to  this  doctrine.  It  is  exceedingly  unsafe  to 
permit  innovations  upon  well-settled  rules  of 
law.  To  do  so  would  lead  to  **  evils  we  know 
not  of. "  We  had  better  endure  the  hardshipa 
incident  to  a  strict  construction  of  the  rules 
applicable  to  commercial  paper,  than  tolerate 
an  innovation  which  may  lead  to  untold 
evils.  It  is  of  tlie  utmost  importance  to  the 
business  world  that  the  fixed  rules  with  ref- 
erence to  commercial  paper  shall  be  preaerved 
in  their  rigor  and  integrity.  Another  argu- 
ment in  support  of  the  character  and  negotia- 
bility of  such  paper  is  that,   when  the  ac- 
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oeptor  is  called  upon  to  pay  exchange  upon 
a  particular  place,  it  Is  no  more,  in  effect, 
than  a  requirement  that  the  paper  be  paid  at 
the  place  on  which  exchange  18  to  be  paid. 
But  this  is  clearly  unsound.  As  said  by  Mr. 
Jtuiiee  Corliss  in  Flagg  ▼.  Barnes  County 
Bckod  Diit.Ho.  70,  mpra.  **  There  is  a  marked 
difference,  both  to  debtor  and  creditor,  with 
respect  to  the  amount  to  be  paid  and  re- 
ceived, between  cases  where  the  paper  is 
payable  at  one  place,  with  exchange  on 
another,  and  cases  where  the  paper  is  pay- 
able, without  exchange,  at  the  last  named 
place.  Suppose,  when  the  money  is  pay- 
able in  this  state,  the  creditor  wishes  to 
use  the  money  here.  He  is  doubly  benefited 
by  the  provision  to  pay  here,  with  New 
York  exchange.  Had  the  paper  been  payable 
in  New  York,  without  exchanjre,  he  might 
be  compelled  to  pay  exchange  on  some  west- 
em  point,  to  bring  the  money  to  this  state. 
But,  by  having  it  paid  here,  he  saves  this 
sam,  and,  in  addition,  places  in  his  pocket 
the  amount  of  New  York  exchange  paid 
him  by  the  debtor.  In  times  of  ^eat  finan- 
cial fright,  like  those  through  which  we  have 
been  passing,  the  difference  might  be  equal 
to  a  considerable  sum.  Nor  is  the  effect  the 
same  upon  the  debtor.  Should  his  money 
be  in  New  York,  he  must  pay  the  cost  of 
bringing  it  West,  and  also  pay  the  creditor 
tiie  further  cost  of  sending  it  back,  although 
the  creditor  may  not  desire  it  remitted, 
whereas,  had  the  debt  been  payable  in  New 
York,  without  exchange,  he  would  have 
saved  both  of  these  items  of  exchange. "  We 
have,  as  we  think,  sufficiently  answered  all 
arguments,  worthy  of  the  name,  made  in 
support  of  the  negotiability  of  such  in- 
struments. And,  while  we  do  not  think 
them  utterly  devoid  of  strength,  our  Judg- 
ment is,  they  are  untenable. 

The  decisions  cited  in  support  of  the  ne- 
gotiability of  such  instruments  are  all  based 
upon  one  or  the  other  of  the  arguments  we 
have  attempted  to  answer.  Some  of  them, 
however,  we  do  not  regard  as  authorities 
for  the  position  they  are  cited  to  sustain. 
In  the  case  in  9  Mich. ,  there  was  a  strong 
dissenting  opinion  by  Justice  Campbell, 
which  we  regard  as  stating  the  better  law. 
In  addition  to  this,  the  note  in  that  case 
was  dated  in  New  York,  and  payable  in 
New  York,  ''with  current  exchange  on  New 
York."  The  words  quoted  were  superfluous 
and  surplusage.  The  court  correctly  decided 
the  case,  but,  to  our  minds,  gave  a  wrong 
reason.  See  BUI  v.  Todd,  29  111.  101,  and 
Clauser  v.  Stone,  29  111.  114,  81  Am.  Dec. 
299,  which  are  directly  in  point  on  this  last 
proposition.  The  case  in  15  Mich,  simply 
followed  the  one  in  9  Mich. ,  the  opinion  oe- 
Ing  written  by  the  Justice  (Campbell)  who 
dissented  in  the  first  case.  In  a  much  later 
case  Oayuga  County  Nat,  Bank  of  Auburn  v. 
Purdp,  56  Mich.  6,  that  court  said:  ''The 
modem  tendency  to  interpolate  into  such  in- 
struments engagements  and  stipulations  not 
recognized  by  the  law- merchant,  affectine 
certainty  as  to  amount  due,  .  .  .  should 
be  discountenanced,  and  held  to  destroy  their 
negotiability,  and  deprive  them  of  the  char- 
acter of  promissory  notes.    And  they  should 
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be  relegated  to  the  domain  of  ordinary  eon- 
tracts.  "  The  remarks  of  the  court  in  the  Wis- 
consin cases  were  clearly  obiter,  and  so  re- 
cognized in  the  lf<7r^»-iBE{tMm2«  Case,  Nei- 
ther case  is  an  auUiority  on  the  question. 
The  case  in  4  Biss.  (Fed.  Cas.  No  1,788)  is, 
in  its  arguments  and  illustratian,  so  mani- 
festly unsound  that  no  further  attention  need 
be  given  it.  The  case  from  54  Minn.  184,  is 
the  only  one,  to  which  we  have  access,  which 
is  supported  by  argument  of  anv  force.  But 
wc  cannot  accede  to  the  doctrine  there  an- 
nounced. It  is  said,  however  by  appellant's 
counsel,  that  we  have  recognized  the  negoti- 
ability of  such  instruments  in  the  cases  of 
8perry  v.  Eorr,  82  Iowa,  184,  and  First  Nat. 
Bank  of  Canton  v.  Dubuque  8.  W.  B.  Co. 
52  Iowa,  878.  We  do  not  think  so.  In  the 
first  case,  we  called  attention  to  the  conflict 
in  the  authorities  on  the  subject,  and  ex- 
pressly refrained  from  deciding  the  question. 
In  the  last  case  cited,  the  question  was  nel<^ 
ther  involved  nor  decided. 

It  is  further  insisted  that  the  clause  is 
similar  in  its  nature  to  a  stipulation  to  pay 
an  attorney's  fees  for  collection,  and  that, 
as  we  have  held  a  note  with  such  a  stipula- 
tion negotiable,  a  fortiori  should  we  hold  the 
bill  in  suit  negotiable.  The  distinction  be- 
tween the  two  provisions  is  accurately 
pointed  out  in  the  case  of  Sperrp  v.  Eorr, 
supra.'  In  that  case  it  is  said :  "  The  agree- 
ment for  the  payment  of  attorney  fees  in  no 
sense  increased  the  amount  of  monev  which 
was  payable  when  the  notes  fell  aue,  and 
we  are  unable  to  see  that  it  rendered  that 
amount  uncertain  in  the  least  degree.  It 
simply  imposed  an  additional  liability  in 
case  suit  should  be  brought,  and  such  lia- 
bility did  not  become  absolute  until  an  action 
was  instituted.  This  agreement  relates  rather 
to  the  remedy  upon  the  note,  if  a  legal  remedy 
be  pursued  to  enforce  its  collection,  than  to 
the  sum  the  maker  is  bound  to  pay. "  See  also 
Shenandoah  Nat.  Bank  v.  Marii  (Iowa)  56 
N.  W.  Rep.  458.  The  distinction  between 
such  an  agreement  and  one  to  pay  a  certain 
amount,  with  exchange,  is  so  marked  that  we 
need  not  do  more  than  rest  upon  this  quota- 
tion. 

Lastly,  it  is  insisted  that  our  statutes  have 
changed  the  rules  of  the  law-merchant  The 
sections  of  the  Code  relied  upon  are  as  fol- 
lows I 

Section  2082 :  **  Notes  in  writing  made  and 
signed  by  any  person  promising  to  pay  to 
another  person  or  his  order  or  bearer,  or  to 
bearer  only,  any  sum  of  money,  are  ne- 
gotiable by  indorsement  or  delivery  in  the 
same  manner  as  inland  bills  of  exchange  ac- 
cording to  the  custom  of  merchants. " 

Section  2085:  **  Instruments  by  which  the 
maker  promises  to  pay  a  sum  of  money  in 
property  or  labor,  or  to  pay  or  deliver  prop- 
erty or  labor,  or  acknowledges  property  or 
labor,  or  money  to  be  due  to  another,  are  ne- 
gotiable instruments,  with  all  the  incidents 
of  negotiability,  whenever  it  Is  manifest 
from  their  terms  that  such  was  the  intent  of 
the  maker ;  but  the  use  of  the  words  order  or 
bearer,  alone,  will  not  manifest  such  in- 
tent." 

The  first  section  is  a  re  enactment  of  the 
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Statute  jf  Anne,  before  referred  to,  giving 
to  promissory  notes  the  same  character  as 
\>ill8  of  exchange  under  the  law-merchant. 
It  has  no  application  to  this  case.  Section 
2085  has  been  in  force  ever  since  1851,  and 
it  has  uniformly  been  held  that  a  bill  of  ex- 
change or  promissory  note,  to  be  such,  and 
to  be  possessed  of  the  attributes  of  negotia- 
bility under  the  law-mei chant,  must  he  cer- 
tain as  to  payor,  payee,  amount,  time,  and 
place  of  payment.  Smith  ▼.  Marland,  59 
iowa,  649;  Oordon  ▼.  Andenon,  88  Iowa, 
224,  12  L.  R.  A.  488 ;  Bank  of  CarroU  ▼. 
Taylor,  67  Iowa,  672;  Woodbvry  v.  RohfrU, 
59  Iowa,  848,  44  Am.  Bep.  685 ;  HdUen  ▼. 
Davit,  59  Iowa,  444,  44  Am.  Bep.  688 ;  MUUr 
▼.  Poage,  56  Iowa,  96,  41  Am.  Bep.  82.  So 
it  has  been  held  that  a  note  payable  ''in 
currency,"  or  **in  current  funds,"  is  not 
prima  facie  negotiable.  Rindskojf  ▼.  Bar- 
rett, 11  Iowa,  172 ;  Hum  y.  Eamblin,  29  Iowa, 
501,  4  Am.  Rep.  244.  So  we  think  that, 
even  should  it  be  held  that  this  statute  is  ap- 
plicable to  the  case,  yet  certainty  in  amount 
IS  essential  to  establish  the  character  and  ne- 
gotiability of  a  bill  or  note.  Such  a  holding 
in  no  way  conflicts  with  the  rule  announced 
In  the  case  of  Council  Bluff$  Iron  Works  ▼. 
Owppey,  41  Iowa,  104.  It  may  further  be 
iidaed,  in  this  connection,  that  if  the  words 
"with  exchange,"  appearing  in  the  instru- 
ment in  suit,  aestroy  its  negotiability  under 
the  law- merchant,  then  there  is  nothing  to 
indicate  that  it  was  the  intention  of  the  de- 


fendant to  make  it  negotiable,  except  the  use 
of  the  word  "  order ;"  and  this,  under  the  stat- 
ute, will  not,  alone,  manifest  such  intention. 
I'he  use  of  the  words  ** value  received"  is  not 
indicative  of  an  intention  on  the  part  of  the 
acceptor  to  make  the  bill  negotiable.  Lord 
Denman  said  in  the  case  of  Sateh  v.  Trayes^ 
11  Ad.  &  El.  702,  ''The  words  'value  re- 
ceived' express  only  what  the  law  must  impl  j 
from  the  nature  of  the  instrument,  and  the 
relations  of  the  parties  apparent  upon  it "  See 
also  Osgood  t.  Bringolf,  82  Iowa,  265 ;  Dan. 
Keg.  Inst.  §  108 :  Towmend  v.  Derby,  8  Met. 
868 ;  Arnold  v.  Sprague,  84  Vt.  402 ;  People  v. 
McDermott,  8  Cal.  288;  Ilughes  v.  Wheder,  8 
Cow.  77;  1  Parsons,  Notes  &  Bills,  193.  See 
also,  as  directly  in  po\ni,  ^fcC^lrtney  v.  Smal- 
ley,  11  Iowa,  85.  and  Peddicord  v.  Whittam^ 
9  Iowa,  471.  "  Where  a  bill  is  drawn  payable 
to  the  order  of  a  third  person,  the  use  of  the 
words  *yalue  received,*  in  the  body  of  the 
bill,  is  ambiguous.  They  piay  mean  either 
value  received  by  the  acceptor  from  the 
drawer,  or  by  the  drawer  from  the  payee.  But 
the  latter  is  the  more  natural  and  probable 
construction,  for,  as  said  by  Lord  Ellen- 
borough,  it  is  more  natural  'that  the  party 
who  draws  the  bill  should  inform  the  drawee 
of  a  fact  which  he  does  not  know,  than  one 
of  which  he  must  be  well  aware.*"  Dan. 
Neg.  Inst.  §  108. 

We  think  the  lower  court  was  right,  both 
in  its  findings  of  fact  and  conclusions  of  law. 

Affirmed. 
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8.  M.  WILLOCK 

PENNSYLVANIA  R.  CO.,  Appt 

aMPa.184.) 

A  condition  in  a  biU  of  ladinf:  that  the 
shipper  shall  iosure  the  goods  for  the  carrier's 
benefit  cannot  protect  the  carrier  against  the 
coDsequenoes  of  its  own  neffUirence. 

(January  21, 1896.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas,  No.  8.  for 
Allegheny  County,  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  value  of  oil 
shipped  by  plaintiff  over  defendant's  road  un- 
der a  contract  requiring  plaintiff  to  insure 
against  fire,  which  he  neglected  to  do;  and 
which  was  burned  while  in  transit.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

NOTB.~A  yarlatlon  of  the  general  rule  against 
avoiding  Habiiit?  for  a  carrier*8  negligence  by  oon- 
tmot  Is  furnished  in  the  case  of  an  agreement  to 
insure  for  the  carrier^  benefit. 

F6r  limitation  of  the  amownt  of  liability  in 
case  of  negligence,  see  note  to  Ballou  v.  Earle  (B  .L) 
UL.B.A.438. 

For  power  to  limit  liability  in  the  absence  of 
negligence,  see  fwU  to  Little  Hook  ft  Ft.  8.  Vij,  v. 
Cravens  (Ark.)  18  L.  B.  A.  687. 
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Meetre,  William  Scott  and  George  B 
Gordon,  for  appellant : 

The  carrier,  as  bailee,  had  an  insurable  in- 
terest in  the  property. 

KIchards,  Ins.  p.  85;  Ostrander,  Fire  Ins. 
p.  155. 

He  may  insure  the  property  to  its  full 
value,  and  recover  the  same  from  the  in- 
surance company. 

Richards,  Ins.  p.  87 ;  Ostrander,  Fire  Ins. 
p.  155. 

If  he  so  insures,  it  Is  perfectly  clear  that 
neither  the  negligence  of  the  carrier  nor  its 
employ^,  though  the  proximate  cause  of  the 
fire,  will  be  any  defense  to  the  policy. 

Richards,  Fire  Ins.  §  22,  p.  29 ;  American 
Ins.  Co.  V.  Insley,  7  Pa.  228,  47  Am.  Dec. 
509 ;  Orient  Mvt.  Ins,  Co.  v.  Adams,  128  U. 
8.  67,  81  L.  ed.  68 ;  Phoenix  Ins,  Co.  q^ 
Brooklyn  v.  Erie  db  W,  Transp,  Co,  117 
S.  812,  29  L.  ed.  878. 

The  carrier  having  the  right  to  take  out 
insurance  which  would  protect  both  it  and 
the  owner  from  loss  occurring  by  fire,  and  hav- 
ing the  right  to  exact  from  the  shipper  (in 
addition  to  its  charge  for  transportation),  the 
premium  for  such  insurance,  entered  into  this 
contract  with  the  shipper,  by  which  he 
agreed,  in  consideration  of  the  carrier  mak- 
ing no  extra  charge  for  the  insurance,  that  he 
would  cause  it  to  be  properly,   fully  and 
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sufficiently  insured  from  loss  or  damage  by 
fire,  and  if  the  loss  by  fire  occurred  from  any 
cause  which  should  render  the  carrier  liable, 
the  carrier  should  have  the  benefit  of  the  in- 
surance, and  that  he  would  see  that  it  should 
be  so  inserted  in  the  policy. 

Thia  prima  facie  constituted  a  yalid  con- 
tract to  procure  insurance. 

Miner  v.  Tagert,  8  Binn.  204 ;  New  York 
Tartar  Co.  t.  Frenck,  154  Pa.  278 ;  Phanix 
In»,  €h.  of  Brooklyn  y.  Erie  db  W.  Transp. 
Oo.  eupra;  ProMenee  Ine,  Co.  y.  Moree,  150 
XJ.  8.  99.  87  L.  ed.  1013 ;  California  In».  Go. 
y.  Union  Comprese  Co.  188  U.  8.  387,  88  L. 
ed.  780 ;  Mistouri  P.  R.  Co.  y.  International 
Marine  Ins.  Co.  84  Tex.  140 ;  QtUf,  C.  d  8. 
F.  R.  Co.  y.  Zimmerman,  81  Tex.  606;  lU- 
inoie  Cent.  R.  Oo.  y.  Sorugge,  00  Miss.  418 ; 
Georgia  R.  df  Bkg.  Co.  y.  Reid,  91  Oa.  877. 

Thofle  things  only  are  contrary  to  public 
policy  which  are  contrary  to  the  public  good. 

Greenbood,  Pub.  Pol.  p.  2. 

To  hold  that  a  {Mrson  may  for  a  yalid  con- 
sideration* agree  to  perform  part  of  the  duties 
of  another,  and  haying  neglected  to  do  so 
liold  that  other  liable  for  a  loss  resulting  to 
himself,  upon  the  ground  that  the  contract 
was  contrary  to  the  public  good,  is  to  go  far 
beyond  any  precedent 

Camden  4b  A.  R.  Oo.  t.  Baldauf,  16  Pa. 
67,  65  Am.  Dec.  481 ;  Farnham  y.  Camden  A 
A.  R.  Oo.  ^  Pa.  68 ;  Pattereon  v.  Clyde,  67 
Pa.  600 ;  Orogan  y.  Adame  Bam.  Co.  114  Pa. 
528,  60  Am.  Rep.  860;  and  Buck  y.  Penn- 
eylvania  R.  Co.  150  Pa.  171. 

In  determining  the  questions  of  limitations 
of  the  liability  of  the  carrier  all  the  circum- 
stances must  oe  regarded,  and  not  any  mere 
definition. 

Leufie  ▼.  Great  Weetem  R.  Oo.  L.  R.  8  Q.  B. 
Diy.  195 :  Rooth  y.  Northeaetem  R  Oo.  L.  R.  2 
£zch.  178 ;  Paeemore  y.  Weetem  D.  Teleg.  Co. 
78  Pa.  288;  Weetem  XJ.  Teleg.  Co.  v.  Steven- 
eon,  5  L.  R.  A.  515,  128  Pa.  455 ;  Primroee  y. 
Weetem  U.  Tdeg.  Co.  154  U.  8.  1,  88  L.  ed. 
888. 

Meeere.  Touiiif  ib  Trent  for  appellee. 

Wnn>ma»  J. ,  deliyered  the  opinion  of  the 
court: 

Who  shall  be  deemed  a  common  carrier,  and 
what  are  the  nature  and  extent  of  his  under- 
taking, are  questions  that  wer^  settled  cen- 
turies ago  upon  common- law  principles.  A 
common  carrier  is  bound  to  employ  safe  and 
sufficient  means  of  carriage,  trustworthy  and 
competent  seryants,  and  by  himself  or  his 
agent  to  exercise  an  intelligent  superyision 
over  the  system  of  carriage  which  he  em- 
ploys. He  is  therefore  to  all  intents  and  pur- 
poses an  insurer  against  such  perils  of  trans- 
portation as  it  is  his  duty  to  proyide  against ; 
and  these  include  all  the  perils  of  the  Jour- 
ney, except  such  as  arise  from  **the  act  of 
Ood  or  the  king's  enemies. "  Our  forefathers 
brought  this  dranition  of  the  duties  of  a  com- 
mon carrier  with  them  when  they  came  to  this 
continent,  and  its  outlines  remain  substan- 
tially the  same  to  this  day.  8ome  limitations 
upon  his  common-law  liabilities  haye  been 
•Qstained  to  protect  the  carrier  against  unjust 
and  fraudulent  claims  on  the  part  of  cus- 
tomers, but  the  measure  of  care  due  from  him 
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to  those  whom  he  seryes  has  not  been  abated 
in  the  slightest  degree.  He  is  still  held  to 
be  an  insurer  against  such  perils  as  it  is  his 
duty  to  proyide~^against,  ana  among  these  are 
such  as  arise  from  the  use  of  defectiye  or 
inadequate  instruments  of  carriage,  and  from 
the  employment  of  incompetent,  negligent, 
or  criminal  seryants.  Farnham  y.  Camden  db 
A.  R.  Co.  5S  Pa.  58.  What  are  commonly 
spoken  of  as  limitations  of  the  liability  of 
tho  carrier,  and  haye  been  upheld  by  the 
courts  of  this  state  as  such,  are,  when  care- 
fully considered,  undertakings  of  the  shipper 
implied  from  the  nature  of  Uie  contract,  and 
enforced  against  him  at  the  instance  of  the 
carrier.  Thus  a  stipulation  that  the  carrier 
shall  not  be  liable  to  the  shipper  for  the  loss 
of  certain  packages  in  a  greater  sum  than  that 
named  inUie  receiptor  bill  of  lading,  unless 
the  actual  yalue  of  the  package  was  fully 
disclosed  to  the  carrier  when  it  was  deliyered 
to  him,  so  that  he  might  know  the  amount 
of  risk  inyolyed  and  charge  accordingly,  has 
been  upheld,  because  go<Kl  faith  on  the  part 
of  the  shipper  requires  such  full  disclosure 
by  him.  So,  also,  if  the  contents  of  a  package 
are  perishable,  or  easily  broken,  orexplosiye, 
so  that  the  danger  of  loss  is  increased,  and  the 
exercise  of  an  unusual  degree  of  care  is  made 
necessary,  good  faith  requires  the  shipper  to 
make  the  facts  known  to  the  carrier ;  and  a 
failure  to  do  so  ought  to  affect  the  extent,  and 
in  some  cases  the  right,  of  rccoyery  for  the 
loss  of  goods  so  shipped.  The  carrier  is  re- 
lieyed  in  these  cases,  not  from  the  duty  to 
exercise  care  and  diligence  in  the  transporta- 
tion of  his  customer's  goods,  but  from  the 
consequences  of  the  failure  of  the  shipper  to 
adyise  him  fully  of  facts  and  circumstances 
material  to  the  contract  the  suppression  of 
which  is  in  effect  a  fraud  upon  him.  His 
obligations  as  u  common  carrier  are  not  re- 
duce. He  is  bound  to  the  exercise  of  great 
care  by  the  nature  of  his  undertaking.  He 
must  not  be  negligent.  It  is  against  public 
policy  that  he  siionld  be.  It  is  also  a  yiola- 
tion  of  his  contract,  which  is  to  carry  safely. 
A  stipulation  that  is  intended  to  protect  him 
in  the  yiolation  of  his  contract  as  a  carrier, 
and  in  disregarding  a  settled  rule  of  public 
policy,  will  not  be  sustained.  The  cases  in 
which  this  doctrine  is  recognized  and  applied 
in  this  state  are  yery  numerous.  Among  them 
may  be  named  the  following :  Beckman  y. 
Shiuae,  5  Rawle,  170,  28  Am.  Dec.  e^\  Bing- 
ham y.  Rogere,  6  Watts  &  8.  496,  40  Am.  Dec 
581 ;  Laing  y.  Colder,  8  Pa.  479,  49  Am.  Dec. 
588 ;  Goldey  v.  Penneylvania  R.  Oo.  80  Pa. 
242,  72#Am.  Dec.  708 ;  P&well  y.  Pennsylmnia 
R.  Oo.  82  Pa.  414,  75  Am.  Dec.  564;  Ameri- 
can Exp.  Oo.  y.  8ande,  55  Pa.  140 ;  Penn- 
eylvania R.  Oo.  y.  MiUer,  87  Pa.  895 ;  Orogan 
y.  Adame  Exp.  Co.  114  Pa.  528,  60  Am.  Rep. 
860;  Penneylvania  R.  Co,  y.  Raiordon,  119 
Pa.  577;  Weetem  U.  Teleg.  Co.  y.  Sfteveneon, 
128  Pa.  442.  5  L.  R.  A.  515 ;  P/uxnix  Pot 
Worke  y.  Pitteburgh  db  L.  E.  R.  Co.  139  Pa. 
284 ;  Buck  y.  Penneylvania  R.  Co.  150  Pa.  171. 
It  is  a  sufllcient  answer  to  an  argument  in 
fayor  of  changing  the  rule  in  Pennsylyania, 
and  permitting  carriers  to  stipulate  for  a  re* 
lease  from  the  consequences  of  their  own  neg* 
ligence  or  fraud,  that  the  question  Is  not  an 
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open  one.  It  has  been  settled  by  the  cases 
cited,  and  many  others,  and  we  are  bound  by 
the  rule  of  start  deeiiit.  The  attempt  to  over- 
turn the  common- law  doctrine  fixing  the  lia- 
bility of  carriers  was  made  in  England  by  act 
of  parliament.  The  result  is,  after  several 
statutes  upon  the  subject,  that  Uio  carrier  may 
make  a  contract  limiting  his  liability  on  two 
conditions.  The  first  is  that  the  contract  be 
actually  signed  by  the  shipper ;  the  second  is 
that  the  courts  shall  adjudge  the  limitation 
to  be  **  just  and  reasonable."^  This  works  no 
substantial  change  in  the  law.  It  makes  a 
contract  for  carriage  of  persons  or  property 
tripartite.  The  carrier  and  the  shipper  are 
the  ostensible  parties,  but  the  public,  as  rep- 
resented by  the  courts  of  law,  is  the  third 
party,  and  may  refuse  its  consent  to  stipula- 
tions on  which  carrier  and  shipper  have 
agreed.  When  such  a  contract  comes  before 
the  counts,  the  question  is  not,  What  terms 
have  the  parties  incorporated  into  their  agree- 
ment? but,  Are  the  terms  so  incorporated  **  just 
and  reasonable,"  so  that  they  ought  on 
nounds  of  public  policy  to  be  enforced?  In 
determining  this  question,  the  courts  have 
been  constrained  to  apply  common -Jaw  prin- 
ciples, and  hold  that  to  be  just  or  unjust 
which  was  so  held  at  common  law.  Thus, 
in  MeManu$  v.  LaruMshire  db  T,  B,  Go,,  4 
Hurlst.  &  N.  827,  the  contract  provided  that 
the  live  stock  shipped  over  the  defendant's 
railroad  should  be  carried  at  the  risk  of  the 
owner,  and  that  the  company  should  in  no 
case  be  liable  for  any  loss  or  injury  sustained. 
The  contract  was  signed  by  the  shipper,  but 
the  court  held  it  to  be  both  unjust  and  un- 
reasonable, and  refused  to  enforce  it.  In 
Kirby  v.  Oreat  Western  R.  Co, ,  18  L.  T.  N. 
8.  658,  the  contract  provided  that  the  carrier 
should  not  be  liable  for  injury  to  the  goods 
shipped,  occasioned  by  delay,  no  matter  what 
the  cause  of  the  delay  might  be.  The  courts, 
representing  the  public,— the  third  parly  to 
the  agreement, — aeclined  to  give  assent,  and 
held  the  provision  relieving  the  carrier  from 
the  consequences  of  his  own  negligence  to  be 
unjust  and  unreasonable.  Still  nearer  to  the 
question  in  the  case  before  us  is  Puk  v.  Iforth 
Staffordshire  B,  Co.  10  H.  L.  Cas.  478.  The 
carrier  in  that  case  had  a  contract  with  the 
shipper  containing  a  stipulation  that  he 
should  not  be  liable  for  loss  of  the  goods, 
unless  their  value  was  declared  at  the  time  of 
the  delivery  of  the  goods  to  him,  and  they 
were  then  insured  to  their  full  value  by  the 
shipper.  This  was  held  to  be  neither  just 
nor  reasonable,  and  its  enforcement  was  re- 
fused. The  courts  of  England  have  thus 
held,  in  substance,  that  the  public  have  a 
greater  interest  in  the  transportation  of  per- 
sons and  property  than  any  individual  ship- 
per,  and  that  public  policy  requires  of  a  com- 
mon carrier  the  exercise  of  constant  care  over 
his  vehicles  or  means  of  transportation,  and 
over  his  servants  and  employes  in  charge  of 
them.  They  further  hold  that  it  is  against 
the  public  good  that  he  should  be  allowed  to 
contract  for  immunity  from  the  consequences 
of  his  own  negligence  or  fraud,  or  the  neg-  i 
ligenoe  or  fraud  of  his  employes,  and  that  I 
stipulations  to  that  eilect  are  incapable  of  j 
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enforcement^  because  unjust  and  unreason- 
able. 

The  Supreme  Court  of  the  United  Statet 
holds  to  the  same  doctrine  upon  this  subject 
as  the  courts  of  Pennsylvania.  Ifete  York 
Gent,  R.  Go,  v.  Loekwood,  84  U.  8.  17  Wall. 
857,  21  L.  ed.  627 ;  Liverpool  A  O,  W,  Steam 
Go,  V.  Phcmix  Ins,  Go,  129  U.  8.  897,  82  L. 
ed.  788.  The  public  is  interested  in  securing 
the  highest  measure  of  safety  in  the  trans- 
portatiun  of  passengers  and  goods,  and  to  this 
end  public  policy  requires  that  common  car- 
riers be  held  to  the  highest  measure  of  cara 
in  the  conduct  of  their  business.  Greenhood, 
in  his  treatise  on  Public  Policy  (page  618), 
says:  "It  is  obvious,  therefore,  that  if  a 
carrier  stipulate  not  to  be  bound  to  the  exer- 
cise of  care  and  diligence,  but  to  be  at  lib- 
erty to  indulge  in  the  contrary,  he  seeks  to 
put  off  the  essential  duties  of  his  employ- 
ment, and  to  assert  that  he  may  do  so  seems 
almost  a  contradiction  in  terms."  The  car- 
rier and  the  shipper  do  not  stand  on  equal 
terms.  The  latter  cannot  afford  to  refuse  that 
which  the  carrier  demands  as  a  condition  to 
the  transportation  of  his  goods,  and,  in 
ninety-nine  cases  out  of  every  hundred,  if  ha 
does  so  refuse  he  will  find  himself  discrim- 
inated against  until  his  business  is  ruined, 
and  he  has  nothing  left  to  ship.  The  rule 
that  stipulations,  insisted  on  bv  carriers  or 
other  persons  who  stand  in  such  a  position 
towards  their  customers  as  enables  them  to 
compel  compliance  with  their  demands  or  de- 
stroy their  customer's  business,  should  be 
judged  of  by  their  fairness,  and  be  held  void 
whenever  they  are  unreasonable  or  oppres- 
sive, is  one  of  very  g[eueral  acceptance.  Pub- 
lic policy  compels  its  acceptance  in  all  civ- 
ilized countries.  The  learned  counsel  for  the 
appellant  cite  Phomiz  Ins,  Go.  of  Brooklyn  v. 
Erie  dk  W.  Transp.  Go,,  117  U.  8.  812,  29  Jm 
ed.  873,  as  tending  to  sustain  their  conten- 
tion. But  an  exann nation  of  that  case  shows 
that  it  was  begun  by  libel  filed  by  the  insur- 
ance company  asking  subrogation  to  the 
rights  of  the  shi pper  against  the  carrier.  The 
first  question  to  be  determined  was,  therefore, 
what  could  the  shipper  recover  upon  the  facta 
of  that  case?  He  had  contracted  that  any  in- 
surance he  might  obtain  should  inure  to  the 
benefit  of  the  carrier.  He  obtained  insurance 
on  the  goods  shipped,  suffered  a  loss,  and 
was  paid  the  insurance  money.  The  question 
presented  on  these  facts  was  whether  the  right 
of  the  shipper  to  recover  against  the  carrier 
was  not  eittinguished  to  the  extent  to  which 
his  loss  had  been  paid  by  the  insurer.  If  so, 
subrogation  must  necessarily  be  refused,  and 
it  was  refused  for  this  reason.  This  point 
was  elaborated  in  Providence  Ins.  Go.  y. 
Morse,  150  U.  8.  99,  87  L.  ed.  1018,  in  which 
it  was  said  that,  in  case  of  loss,  the  carrier 
is  primarily  liable  to  the  shipper,  and  the 
position  of  an  insurer  is  substantially  that  of 
a  surety.  The  insurer  can  recover,  therefore, 
after  payment  of  a  loss,  by  subrogation  to  the 
rights  of  the  shipper,  and  upon  no  other 
ground ;  so  that  whatever  amounts  to  an  ex- 
tinguishment of  the  right  of  action  of  the 
shipper  against  the  carrier  must  defeat  the 
insurer's  right  to  subrogation.    The  general 
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proposition,  that  the  sarety  who  pays  the 
debt  of  hla  priDcipal  succeeds  only  to  the 
rights  of  the  creditor  whom  he  pays,  is  be- 
yond all  doubt;  and  in  PfuBnix  Im.  Co,  of 
Mrooldyn  y.  Brie  d  W.  Tramp,  Ch,,  it  was 
held  to  be  applicable  to  contracts  that,  as  we 
have  seen,  are  tripartite,  having  the  public 
«B  a  third,  though  unnamed,  party,  in  the 
«ase  at  bar  the  carrier  inserted  in  its  bill  of 
lading  a  stipulation  that  the  owner,  shipper, 
«nd  consignee  seyerally  shall  cause  the  foods 
to  be  fuUv  and  sufficiently  insured,  ana  that 
in  case  of  loss  the  carrier  wall  have  the  bene- 
Ht  of  such  insurance  if  such  loss  ** shall  oc- 
<cur  from  any  cause  which  shall  be  held  to 
render  this  line  or  any  of  its  agents  liable 
therefor."  Ko  insurance  was  effected.  A 
loss  occurred  as  the  result  of  a  collision  of 
two  of  the  carrier's  trains.  The  diipper  sues 
to  recoyer  tiie  amount  of  his  loss.  The  only 
defense  set  up  is  under  the  condition  in  the 
bill  of  lading;  and  the  question  raised  is, 
Will  the  courts  compel  the  performance  of  a 
contmct  between  shipper  and  carrier  requir- 
ing the  shipper  to  protect  the  carrier  against 
the  consequences  of  its  own  negligence? 
There  is  no  doubt  about  the  carrier"s  having 
4UI  insurable  interest  in  the  goods,  or  about 
his  right  to  protect  himself  from  loss  by  pro- 
<niring  a  policy  of  insurance  for  that  pur- 
pose ;  but  the  question  here  presented  is,  Can 
ike  compel  the  shipper  to  insure  the  goods  for 
hla  benefit?  If  so,  ne  can  compel  the  shipper 
to  release  him  entirely,  and  so  stipulate  for 
complete  immunity  from  the  conseauences  of 
the  neirligenoe  and  fraud  of  himself  or  of  his 
eervants  and  employes.  This,  in  the  lan- 
iniage  of  the  English  courts,  would  be  ''un- 
just and  unreasonable."  In  the  language  of 
our  own  cases,  it  would  be  ''contrary  to  pub- 
lic policy."  The  thought  is  the  same.  Our 
own  mode  of  expressing  it  is  preferable,  in 
this,  that  it  suggests  the  reason  on  which  the 
rule  rests. 

7%d  judgment  is  affirmed. 


COMMONWEALTH  of  Pennsylysnia.  Appt,, 

V, 

LEHIGH  VALLEY  R.  CO. 

t*  The  eoBunon  law  of  one  of  the  United 
State*  Includes  the  lonff-reooffnlsed  judioial 
INractloe  of  timt  state  whether  It  was  ever  known 
hi  Bnflriand  or  not. 

8.  The  praetiee  of  renderln(g  Judgment 
bgr  defanlt  on  defendant's  failure  to  appear, 

-  which  apparently  orl^nated  in  nsaire,  bavlnic 
been  sanctioned  by  fretyHient  statutory  reooff nl- 
tlon  and  having  been  extended  in  its  operation 
from  time  to  time  by  Judicial  application,  must 
be  reooffniaed  as  part  of  the  common  law  of 
Pennsylvania. 

The  existence  of  an  American  common  law,  that 
4S  a  common  Jaw  which  has  ffrown  up  by  long 
practice  in  this  country  or  a  portion  of  it,  ine- 
epeotive  of  any  EoflrUsh  Jaw  on  the  subject,  is  more 
«learly  and  sharply  illustrated  In  the  above  case 
than  in  any  other.  As  to  the  adoption  of  Bng Ush 
^common  law  in  thiaooantry,  see  note  to  MoKennon 
▼.  Winn  (Okla.)22  L.  B.  A.  SQL 
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8.  A  Jodcmont  bgr  deflkolt  agelnet  a 
eorporation  Indicted  ft»r  miedeaMaaor 

may  be  rendered  on  its  failure  to  appear  by 
virtne  of  the  common  Jaw  of  Pennsylvania 
which  has  established  this  practice  in  dvil  cases, 
notwithstanding  the  lack  of  any  preoedenlsin 
criminal  oases,  since  personal  appearance  of  the 
defendant  is  no  more  necesnry  in  ease  of  mis- 
demeanor than  in  a  olvil  action. 

(January  7,  IflOS.) 

APPEAL  by  the  Commonwealth  from  a 
judgment  of  the  Court  of  Quarter  Ses- 
sions for  Luzerne  County,  refusing  to  enter 
Judgment  for  default  in  a  proceeding  against 
defendant  for  alleged  maintenance  of  a  nuis- 
ance.   Rffoerted, 

The  facts  are  stated  in  the  opinion. 

Meetn.  John  H.  Gamuta  and  C.  Frank 
Bohaa,  for  appellant: 

A  corporation  may  become  amenable  to  the 
criminal  law  in  the  matter  of  the  creation 
and  maintenance  of  things  which  amount  to 
or  become  public  nuisances  and  to  be  pro- 
ceeded against  by  indictment. 

1  Am.  Crim.  L.  §§  86,  87;  Ddaware  DM§- 
ion  Oanai  Co,  ▼.  Com,  60  Pa.  871,  100  Am. 
Dec  570;  Korthem  Cent.  R.  Co.  y.  Com.  90 
Pa.  805;  PiMmrgh,  V.  db  C,  B.  Co.  T.  Com, 
101  Pa.  108;  Com,  ▼.  FenntiyUiania  B.  Go.  117 
Pa.  648. 

It  is  now  the  law  to  indict  when  the  ob- 
ject is  the  imposition  of  a  fine  on  the  corpora- 
tion estate,  or  the  abatement  of  a  nuisance. 

1  Wbart.  Crim.  L.  0th  ed.  §  91;  Whart. 
Crim.  PI.  A  Pr.  g  100. 

For  that  which  is  snalogous  to  a  mere  tres- 
pass on  land,  an  indictment  may  lie  against  it 

Ang.  A  A.  Priv.  Corp.  §  896. 

The  old  mode  of  proceeding  against  a  cor- 
poration as  such  to  compel  an  appearance  to 
an  indictment  was  by  disUess  infinite. 

1  Whart.  Crim.  L  9th  ed.  g  92;  Beg.  t. 
Birmingham  dk  G,  B.  Co.  9  (I.B.  228;  Ang. 
&  A.  Priv.  Corp.  2d  ed.  826,  687. 

Distress  infinite  is  a  process  commanding 
the  sheriff  to  distrain  a  person  from  time  to 
time  by  taking  his  goods  by  way  of  pledge  to 
enforce  the  performance  of  something  due 
from  the  party  distrained  upon. 

8  Bl.  Com.  281. 

Must  we  go  back  to  the  ancient  and  almost 
if  not  entirely  obsolete  practice  of  usinff  a 
tenire  facias  and  enforcing  obedience  by  a  cm- 
tringae,  or  shall  the  modem  practice  of  enter- 
ing Judgment  by  default  be  ours? 

A  venire  facias  is  a  summons  and  Judgment 
may  be  entered  in  default  of  appearance. 

Boston,  a  db  M,  Bailroad  y.  State,  82  K. 
H.  215;  State  y.  Western  N,  C.B.  Co.d»  K. 
C.  585. 

Messrs.  Wheaton*  Darlin|f  *  Wood- 
ward for  appellee. 

Mitehollt  J.,  deliyered  the  opinion  of  the 
court: 

It  is  settled  and  unquestionable  that  cor- 
porations may  be  indicted  at  common  law, 
and  it  necessarily  follows  that  they  may  be 
brought  into  court  by  compulsion  if  neces- 
sary, for  the  law  is  never  powerless  to  en- 
force what  it  commands.  Statutes  may  be 
imperfect,  and  proceedings  under  them,  for 
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that  reason,  may  be  abortive ;  but,  it  is  a 
settled  rule  of  tne  common  law  that  there  is 
no  right  without  a  remedy.  The  question 
before  us  therefore  is  really,  What  Is  the  pro- 
per form  of  remedy  in  the  case  of  a  corpora- 
tion indicted  for  misdemeanor,  and  refusing 
or  neglecti  ng  to  appear  7  By  the  common  law 
of  England,  prior  to  the  settlement  of  this 
country,  an  appearance  by  the  defendant  was 
indispensable,  both  in  civil  and  criminal 
cases.  For  want  of  it  the  proceedings  came 
to  a  permanent  stop.  The  end  sought  was 
commonly  attained  indirectly  by  process  of 
outlawry,  by  which,  in  civil  actions,  after 
the  outlaw's  goods  had  been  forfeited  to  the 
crown,  satisfaction  thereout  was  awarded  to 
the  plaintiff,  but  the  action  itself  could  not 
proceed  to  judgment.  8  Stephen,  Com.  583 ; 
Tilghman,  Ch.  J,,  In  Downey  v.  Farmers  dt 
M,  Bank  cf  Oreencastle,  18  Serg.  &  R.  288. 
In  criminal  cases,  of  course,  the  difficulty 
seldom  arose,  as  the  defendant  was  usually 
in  arrest,  and,  his  corporal  appearance  thus 
beinff  secured,  the  contention  was  deferred 
till  tne  next  step  in  the  proceedings,  when  a 
contumacious  prisoner  stood  mute  and  refused 
to  plead.  Even  then  the  case  was  halted, 
and  resort  was  had  to  the  peirie  forts  et  dure 
to  obtain  a  plea.  Sir  James  Stephen  appears 
to  be  of  opinion  that  this  practice  arose  from 
the  different  modes  of  trial  in  criminal  cases 
when  the  ordeal  was  usual,  and  the  jury  ex- 
ceptional, only  adopted  on  the  election  of 
the  prisoner.  1  Hist.  Crim.  L.  p.  298.  How- 
ever this  may  be,  it  is  unquestionable  that 
the  necessity  of  an  appearance  as  well  as  a 
plea  was  inexorable.  And  the  reason  of  this 
seems  to  me  to  lie  ''in  the  fundamental  idea 
of  all  common-law  actions  that  they  must  be 
developed  upon  a  defined  issue.  Without 
parties  in  court,  there  could  be  no  lis  mota; 
and  without  pleas  no  issue,  and  therefore  no 
trial.  The  difflculty,  though  insuperable, 
was  altogether  technical.  Hence  appearance 
by  attorney  was  the  first  solution,  and  satis- 
fled  the  requirements  of  ordinary  cases,  for 
it  is  to  be  remembered  that  the  usual  writ  in 
the  commencement  of  actions  was  the  capias, 
and  the  defendant  was  in  court  in  custody 
either  of  the  sheriff  or  of  his  bail.  The  fail- 
ure to  appear  was  therefore  comparatively  of 
rare  occurrence,  and  this  rarity  in  large 
measure  accounts  for  the  tardiness  of  the  in- 
vention or  adoption  of  the  remedy  of  judg- 
ment bv  default.  Corporations  not  being 
amenable  to  a  capias^  the  pratice  in  England, 
until  altered  by  Stat.  7  &  8  Geo.  IV.  chap.  71, 
g  5,  was  to  compel  appearance  by  venirefacias 
and  distringas,  Reg,  v.  Birmingham  dk  O,  B, 
Co.  reported  in  its  successive  stages  in  9  Car. 
&  P.  469,  1  Oale  &  D.  457,  and  2  Gale  &  D. 
286.  A  venire  fadas  ad  respondendum  is  in 
fact  a  summons.  **  The  practice  .  .  .  was 
for  the  sheriff  to  whom  the  writ  was  delivered 
to  moke  out  a  warrant  or  summons  to  his 
officer,  who  thereupon  summoned  the  defend- 
ant by  delivering  to  him  a  copy,  .  .  . 
and  upon  the  sheriff's  return  of  the  names  of 
the  summoners,  if  the  defendant  did  not  ap- 
pear, a  distringas  issued."  1  Tidd,  Pr.  155. 
^As  no  capias  lay,  it  was  the  only  method 
of  proceeding  against  peers  of  the  realm, 
corporations,  andhundredors  on  the  statutes 
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of  hue  and  cry."  Id.  112.  ''The  proper 
process  on  an  indictment  for  any  petty  mis- 
demeanor is  a  writ  of  venire  faeuu,  which  it 
in  the  nature  of  a  summons  to  cause  the  party 
to  appear."  Tomlin's  Jac.  Law  Diet,  title 
Process,  II. 

We  have,  therefore,  to  consider  the  effect 
in  Pennsylvania  of  a  failure  to  appear  after 
due  service  of  a  summons.  The  ordinary  re- 
sult is  to  render  the  party  liable  to  a  judg- 
ment by  default;  but  the  learned  judge  be- 
low, being  of  opinion  that  such  judgment 
rests  entirely  on  statute,  and  the  Act  of  June 
18,  1886,  $  88  (Pub.  Laws,  578;,  not  apply- 
ing to  proceedings  on  indictment,  refus^  to 
enter  judgment  in  the  present  case.  The  act 
of  1886  was  one  of  the  consolidated  statutes 
reported  by  the  commissioners  appointed 
under  the  resolution  of  March  28,  1880  <Pub. 
Laws  1829-80,  p.  408),  to  revise  the  Civi) 
Code,  and  introduces  no  new  practice  in  re- 
gard to  judgments  by  default  for  want  of  ap- 
pearance. The  explanatory  remarks  of  the 
commissioners  on  the  sections  concerned  make 
no  reference  to  an^  change.  See  report  in  ^ 
Parlse  &  Johns.  Dig.  title  Judiciary,  p.  804. 
In  fact  the  practice  was  coeval  with  the  com- 
monwealth, and  even  antedated  it.  In  the 
record  of  the  court  at  Upland,  in  Pennsyl- 
vania (Memoirs  of  the  Historical  Society  of 
Pennsylvania,  volume  7),  are  numerous  in- 
stances of  such  judgments.  At  the  session  of 
March  18,  1876-77  (Helm  v.  OoUen)  it  is  re- 
corded: "The  deft,  remaining  absent  the 
Court  doe  order  that  the  sd  deft,  appeare  att 
the  next  court  day  to  defend  his  sd  fact,  or  in 
case  of  further  default,  Judgment  to  passe 
against  him  according  to  La  we  and  merrit.  ^ 
Page  47.  In  Addams  v.  Gray:  •*The  deft, 
being  default  and  the  pit.  makeing  the  Just- 
ness of  his  debt  apeare  the  Court  ordered 
judgment  to  bee  entered  against  the  defend- 
ant according  to  the  pits,  declaration. "  Page 
88.  In  Bacon  v.  BiUop:  ^'The  deft,  bein^ 
three  tymes  called  did  not  appeare,  and  the 
action  haveing  been  continued  three  court 
dayes  in  web  tyme  notwithstanding  hee  had 
due  notice  and'did  promisse  to  appeare,  hee 
hath  not  appeared  and  the  pit.  pressing  for 
judgment,  tbe  Court  thereupon  examining 
the  Case  doe  think  fitt  to  pass  judgmt  against 
ye  deft. "  Page  189.  These  examples  f ron^ 
the  record  of  the  earliest  court  administering^ 
English  law  on  the  soil  of  Pennsylvania 
throw  a  strong  light  on  the  action  of  the 
colonists  under  Penn's  charter,  next  to  be 
noticed.  In  the  sixth  article  of  the  lawa 
agreed  upon  in  England  under  the  frame  of 
government  promulgated  bv  Penn  it  was  de- 
clared that  in  all  courts  all  persons  of  all 
persuasions  may  freely  appear  in  their  own 
way,  and  personally  plead  their  cause;  that 
the  party  complained  against  shall  be  sum- 
moned no  less  than  10  days  before  the  trial ; 
and  before  the  complaint  of  any  person  shall 
be  received  he  shall  solemnly  declare  in  court 
that  he  believes  in  his  conscience  his  cause 
is  just.  Duke  of  Yorke*s  Laws,  p.  100.  Id 
the  laws  made  at  an  assembly  held  at  Phila- 
delphia March  10,  1688,  chap.  66,  the  fore- 
foing  was  re-enacted,  with  the  notable  ad- 
ition  to  the  sentence  last  quoted  above  that,. 
**  if  the  party  complained  against  shall  not- 
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withstanding  refuse  to  appear,  the  plaintjff 
ihall  have  judgment  against  the  defendant 
by  default."  Id.  p.  ISS.  I  have  not  been 
able  to  discoTer  in  the  time  and  with  the 
books  at  my  command  how  far  this  simple 
and  effective  mode  of  reaching  a  legal  as 
well  as  just  result  agreeing  with  the  practice 
already  in  use  in  the  territory  under  the  gov- 
emment  of  tiie  Duke  of  York's  charter,  as 
shown  by  the  record  of  the  Upland  court,  was 
an  original  invention  of  tlie  colonists,  or  was 
borrowed,  adapted,  or  enlarged  from  some 
special  or  local  practice  in  England.  The 
latter  would  seem  to  be  more  probable,  not 
only  from  the  analogy  of  the  way  in  which 
the  actions  of  assumpsit  and  replevin  and 
other  common- law  remedies  were  enlarged 
and  adapted  to  new  usefulness  in  Pennsyl- 
vania, but  also  from  the  fact  that  the  judg- 
ment by  default  came  into  use  about  the  same 
time  in  other  colonies,  though  Judge  Bell, 
who  delivered  the  learned  opinion  in  Boticn^ 
C.  it  M,  Bailroad  v.  State,  82  N.  H.  215, 
281,  regarded  it  as  an  original  invention  in 
New  England.  But,  whatever  its  origin, 
the  piBctice  has  continued  to  tiie  present 
time.  The  Act  of  1688  (chapter  66)  supra, 
was  declared  one  of  the  fundamental  laws  of 
the  province  (Duke  of  Torke*s  Laws,  p.  154) ; 
was  abrogated  by  the  king  and  queen  in 
council,  1698 ;  was  put  in  the  petition  of  right 
(Id.  2Ck>)  ;  and  passed  through  the  usual 
vicissitudes  of  re-enactment  and  abrogation 
familiar  to  us  in  the  contests  between  the 
early  assemblies  and  the  royal  authority.  It 
has  been  with  substantial  identity  the  law 
of  the  state  from  the  earliest  day  to  the  pres- 
ent. See  Acta  1710  (Duke  of  Yorke's  Laws, 
887)  ;  Acts  1715  (Duke  of  Yorke's  Laws, 
867)  ;  Acta  20th  March,  1724-25  (1  Dallas' 
Laws,  223 ;  1  Smith's  Laws,  164 ;  and  Purdon's 
Dij;.  1880,  title  Arreiit,  p.  57),— where  this 
act  is  given  as  the  statute  in  force  prior  to  the 
passage  of  the  Act  of  1886.  None  of  these 
statutea  apply  in  terms,  or  perhaps  by  im- 
plication, to  cases  of  indictment  The  Act 
of  May  81,  1718^  ''for  the  advancement  of 
justice,  and  more  certain  administration 
tbereoP  (1  Smith's  Laws,  116),  provides 
that,  if  any  person  indicted  for  one  of  certain 
capital  felonies  named  shall  not  appear,  a 
eapioi  shall  be  issued,  and,  if  the  party  be 
not  found,  proclamation  and  outlawry  follow 
in  prescribed  course.  The  Act  of  September 
S93,  1791  (8  Dallas'  Laws,  115)  also  limits 
outlawry  to  a  few  of  the  more  serious  fel- 
onies ;  and  the  existing  Act  of  81st  March, 
1860  (Pub.  Laws,  447),  is  substantially  a  re- 
enactment  of  the  Act  of  1791.  For  the  lesser 
felonies,  and  for  all  misdemeanors,  therefore, 
the  process  of  outlawry  was  practically  abol- 
ished by  these  statutes,  and,  if  a  eapiae 
under  the  general  power  of  the  courts  was  not 
effective,  or  not  applicable,  as  was  the  case 
in  regard  to  corporations,  there  was  no  stat- 
utory substitute  for  the  ancient  process  of  a 
wiufv  facku  respondendum  and  dietringae. 
But,  as  already  seen,  the  whole  object  of  the 
tenire  and  distress  infinite,  was  to  secure  an 
appearance,  and  the  whole  necessity  for  an 
appearance  was  to  get  over  the  technical 
difficulty  in  bringing  the  case  to  issue.  The 
object  and  the  necessity  were  the  same  in  the 
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civil  and  the  criminal  courts.  The  older 
remedies  have  fallen  entirely  into  disuse  in 
the  civil  courts,  and  the  ena  sought  is  now 
attained  by  a  judi^ment  entered  for  the  de- 
fault. The  presence  of  the  defendant  is  not 
required  upon  the  trial  of  misdemeanors,  and 
the  necessity  of  an  appearance  is  therefore  aa 
barely  technical  as  in  civil  cases.  There  i» 
no  difficulty  in  applying  the  same  remedy, 
and  we  see  no  reason  why  the  courts  should 
not  recognize  the  change  also  in  criminal 
cases,  without  express  statute,  by  force  of 
the  common  law  of  Pennsylvania.  This  waa 
the  result  reached  bv  the  supreme  court  of 
New  Hampshire  in  Anton,  G.  it  M.  Railroad 
V.  State,  82  N.  H.  215,  and  the  decision  waa 
approved  and  followed  by  the  supreme  court 
of  North  Carolina  in  BtaU  v.  Western  N.  0. 
B.  Co.  89  N.  C.  584.  In  the  former  cane  it 
was  said  by  Bell,  J, :  *^  The  foundation  of  the 
English  common  law  with  its  infinite  niceties 
waa  nothing  more  than  usage,  and  usage  her» 
holds  as  hiirh  a  place  in  our  esteem  as  usage 
there. "  Th'e  remark  is  equally  true  of  Penn- 
sylvania. The  late  OMtf  Justice  Sharswood, 
in  a  lecture  before  the  Law  Academy  of 
Philadelphia  in  1855,  traced  with  creat  learn- 
ing the  development  of  a  wiae-reaching 
common  law  ''by  the  silent,  gradual,  yet  all- 
sufficient  power  of  common  usage  and  con- 
sent" ;  citing,  among  other  instances,  the 
right  of  a  tenant  for  a  term  certain  to  the 
way -going  crop  (Diffedorffer  t.  Jones  [1782], 
cited  in  /^ults  v.  Diekey,  5  Binn.  289,  6  Am. 
Dec.  411) ;  but  not  to  spring  grain  {Demi  v. 
Bosder,  1  Penr.  &  W.  224)  ;  the  nonexistence 
of  markets  overt  {Bosaek  v.  Weaver,  1  Yeates, 
479) ;  barringdower  by  a  simple  deed  (Dawp 
V.  Turner,  1  Dall.  11)  ;  and  as  showing  that 
changes  were  not  confined  to  the  civil  courts, 
the  repudiation  of  the  punishment  of  the 
ducking  stool  and  some  other  punishmenta 
not  in  accordance  with  the  notions  of  the 
people  (James  v.  Com.  12  Serg.  &  K.  220). 
**  Every  country",  says  Tilghman,  Ch,  J.,  in 
Guardians  ef  the  Poor  v.  Greene,  5  Binn.  554. 
''has  its  common  law.  Ours  is  coniposrd 
partly  of  the  common  law  of  Englatul  and 
partly  of  our  own  usages.  When  our  an- 
cestors emigrated  from  England  they  took 
with  them  such  of  the  English  principles  as 
were  convenient  for  the  situation  in  whicb 
they  were  about  to  place  themselves.  It  re- 
quired time  and  experience  to  ascertain  how 
much  of  the  English  law  would  be  unsuitable 
to  th  is  country.  By  decrees,  as  circumstancea 
demanded,  we  adopted  the  English  usages, 
or  substituted  others  better  suited  to  our 
wants,  until  at  length,  before  Uie  time  of  the 
Revolution,  we  had  formed  a  system  of  our 
own,  founded  in  general  on  the  English  con- 
stitution, bat  not  without  considerable  varia- 
tions." From  the  earliest  days  of  the  prov- 
ince, as  we  have  thus  seen,  the  failure  to 
appear  after  due  service  of  a  summons  has 
been  treated  as  a  contempt  of  the  process  of 
the  court,  and  the  dilatory  and  cumbrous 
methods  of  outlawry  and  distress  to  avoid  the 
technical  necessity  of  an  appearance  have 
been  discarded  in  favor  of  the  shorter, 
simpler,  and  more  effective  remedy  Df  judg- 
ment for  the  default,  apparently  originating 
in  usage,  the  fountain  of  common  law,  sane- 
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tloned  by  frequent  statutory  recognition,  and 
extended  in  its  operation  from  time  to  time 
by  judicial  application.  An  instance  of  such 
Judicial  extension  is  found  in  the  adoption 
of  the  equity  rules  by  this  court  in  1865, 
whereby  subpoenas  to  appear  were  abolished, 
and  in  their  place  was  substituted  the  service 
of  a  copy  of  the  bill,  with  a  notice  indorsed 
thereon  to  appear,  and  that  on  failure  to  do 
80  a  decree  pro  conftno  might  be  entered 
thereon  for  the  default.  And  a  still  more  re- 
cent instance  is  to  be  found  in  LmgvMtU  y. 
HartmU,  164  Pa.  588,  where  it  was  held  that 
judgment  might  be  entered  by  default  for 
want  of  appearance  against  a  garnishee,  al- 
though the  statute  makes  no  express  provision 
for  any  such  judgment.  We  therefore  con- 
clude that  the  practice  is  entitled  to  recogni- 
tion as  an  integral  part  of  the  common  law  of 
the  state.  It  is  true,  we  have  found  no  prece- 
dents in  the  quarter  sessions  or  In  criminal 
cases,  but,  as  indictments  against  corpora- 
tions were  even  rarer  in  early  times  than  they 
are  now,  the  absence  of  reported  decisions  is 
not  conclusive  against  the  practice;  and,  as 
both  the  object  sought  and  the  technical  ob- 
jection to  be  avoided  are  the  same,  and  as  in 
misdemeanors,  where  the  personal  presence  of 
the  defendant  is  not  necessary,  the  applica- 
tion of  the  remedy  is  equally  convenient  and 
effective,  we  see  no  goc^  reason  why  the  same 
remedy  should  not  apply  in  one  case  as  in  the 
other. 

77is  ardor  refusing  Judgment  u  revened,  and 
judgment  directed  to  be  entered  against  the 
defendant  by  default  for  want  of  appearance. 

NoTS.— X  am  under  obligatloDS  In  this  ease  to  a 
supplemental  brief  prepared  by  John  Douirlass 
Brown,  Jr.,  Esq.,  of  the  PhUadelphla  bar. 


RE  CONTESTED  ELECTION  OP  SCHOOL 
DIRECTORS  OF  LITTLE  BEAVER 
TOWNSHIP. 
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A  TOter  eannot  paste  a  slip  tickety  or 

sticker  procured  from  outside  parties,  over  the 
printed  matter  as  well  as  the  blank  spaces  In  the 
rfflrht-hand  column  of  the  official  baUot,  where 
the  only  prescribed  mode  of  voting  for  persons 
who  were  not  already  named  thereon  is  by  In- 
eertlng  their  names  in  blank  spaces  prepared 
;therefor  in  such  column. 

(January  7, 180S.) 

APPEAL  by  Albert  McCowin  et  al.  from  a 
decree  of  the  Court  of  Quarter  Sessions 
for  Lawrence  County,  which  threw  out  cer- 
tain ballots  as  illegal  which  had  been  cast  at 
an  election  and  counted  in  favor  of  appellants. 
AMnned, 
The  facts  sufficiently  appear  in  the  opinion* 
Messra.  J,  Norman  Martin  and  Charles 
E.  Mehardv  for  appellants : 

Statutory  provisions  for  marking  ballots  and 
inserting  names  are  merely  directory.  If  the 
Intention  of  the  voter  can  be  ascertained  from 
an  examination  of  the  ballot  his  vote  must 
be  counted. 

NOTB.— As  to  sticker  ballots,  see  also  Dewalt  v. 
Bartley  (Pa.)  15  L.  R.  A.  771:  People  t.  Shaw  (N.  Y.) 
10  L.  &  A.  006;  State  v.  Walsh  (Conn.)  17  L.  B.  A 
064. 

27L.R.A. 


^  It  has  been  the  tendency  of  all  courts  and 
legislative  IxKlies  to  construe  election  stat- 
utes with  the  utmost  liberality  in  favor  of 
the  ascertainment  of  the  expressed  will  of 
the  voter,  and  whenever  the  statutes  do  not 
most  explicitly  declare  that  particular  in- 
formalities shall  avoid  the  ballot,  their  pro- 
visions are  considered  directory. 

8  Dowl.  &  R.  181 ;  Woodward  ▼.  Banon$, 
L.  R  10  O.  P.  783. 

Mr,  Malcolm  MeConnell*  for  appellees : 

The  Act  of  1898  provides  for  a  secret  ballot 
for  the  exclusive  use  ot  uniform  ballots ;  the 
free  posting  and  publication  of  the  names  of 
candidates  before  election;  the  voting  in  a 
room  where  electioneering  and  solicitation  of 
votes  is  forbidden,  etc. 

Be  Walt  V.  Bartley,  15  L.  R.  A.  771,  146  Pa. 
520. 

It  would  seem  that  by  the  use  of  a  slip 
ticket,  such  as  was  used  in  this  case,  the 
purpose  of  the  law  is  defeated. 

Sterrett,  Oh.  J,,  delivered  the  opinion  of 
the  court: 

The  controlling  question  in  this  case  is 
whether,  upon  the  undisputed  facts,  the  votes 
in  controversy,  which  were  counted  by  the 
election  officers  for  the  appellants,  Albert 
McCowin  and  R.  J.  Miller,  respectively,  for 
the  office  of  school  director,  etc. ,  should  not 
have  been  rejected,  for  the  reason  that  they 
were  not  cast  according  to  the  provisions  of 
the  Act  of  June  10,  1898,  entitled  "An  act 
to  regulate  the  nomination  and  election  of 
public  officers/ etc.  Pub.  Laws,  419.  The 
court  found  that  "at  the  general  election  held 
in  Little  Beaver  township  on  February  20, 
1894,  it  was  required  that  two  persons  be 
elected  to  the  office  of  school  director  in  said 
township.  Ballots,  of  which  a  sample  is  at- 
tached to  the  petition,  containing  the  list  of 
officers  and  names  of  all  persons  duly  nom- 
inated for  this  and  other  offices,  were  provided 
by  the  county  commissioners,  furnished  to  the 
election  officers,  and  by  them  to  the  voters, 
as  required  by  law.  Many  of  the  electors 
procured,  at  other  places,  printed  slips  or 
tickets  of  the  form  shown  in  the  second 
specification  of  the  petition,  includiug  a  list 
of  township  officers  to  be  voted  for,  with  di- 
rections to  mark  names  of  candidates  for  the 
respective  offices,  prepared  with  adhesive 
paste  on  the  reverse  side,  and  of  the  size  and 
form  the  same  should  have  appeared  on  the 
official  ballot  if  tlie  persons  named  had  been 
duly  nominated  for  the  respective  offices. 
They  affixed  said  slip  tickets  upon  the  right- 
hand  column  of  the  official  ballot,  which  was 
devoted  to  blank  spaces,  and  when  so  affixed 
the  titles  of  the  offices,  directions  for  laser- 
tion  of  names,  and  the  spaces  indicated  ai^d 
defined  by  lines  provided  in  the  official  ballo 
for  township  officers  were  covered  and  ob- 
literated, and  the  titles  of  officers,  direction 
for  marking,  spaces,  and  names  provides 
therein  on  the  prepared  slip  ticket  substituted 
therefor.  Cross- marks  were  also  made  in  tbd 
squares  opposite  certain  names,  to  the  right 
of  the  names.  The  election  officers  counted, 
as  votes  for  the  respective  persons,  the  nnme* 
on  said  slips  having  the  cross  marked  op 
posite  their  names.    Seventy-six  baHits  s> 


See  also  32  L.  R.  A.  656;  40  L.  R.  A.  617. 
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were  ooonted  for  Albert  McCowiD,  and 
T5  ballots  80  cast  were  counted  for  R.  J. 
Miller.  The  return  of  the  election  oflScers 
then  showed  that,  for  the  office  of  school 
•director,  A.  O.  McGiunis  had  64  votes ;  John 
IL  Scott,  25  YOtes ;  M.  L.  Andrews,  13  votes ; 
W.  A.  Kenney,  62  votes;  Albert  McOowin, 
IX)  voles :  R.  J.  Miller,  80  votes ;  J.  Q.  Adams, 
1  vote. "  Certificates  of  election  were  accord- 
infflj  Issued  to  appellants;  but  the  court 
beiow,  holding  that  the  76  and  75  ballots 
<»unted  as  aforesaid  for  them,  respectively, 
were  illegally  cast,  adjudged  and  determined 
that  W.  A.  Eenney  and  A.  G.  McGinnIs, 
having  received  a  majority  of  all  the  lawful 
votes  cast  at  said  flection  for  the  office  of 
•chool  director,  etc.,  were  duly  elected  to 
aaid  office. 

The  question  presented  for  our  considera- 
tion is  whether  the  learned  Judge  erred  in 
construing  the  Act  of  1898,  and  ruling  as  he 
did  against  appellants.  The  first  section  of 
the  act  declares  ''that  all  ballots  cast  in  elec- 
tions for  public  officers  within  this  common- 
wealth shall  be  printed  and  distributed  at  the 
public  expense,"  etc.,  as  thereinafter  pro- 
vided ;  and  section  27  declares:  **None  but 
ballots  provided  in  accordance  with  the  pro- 
visions of  this  act  shall  be  counted. "  After 
specifically  directing  the  manner  in  which 
the  names  of  the  candidates  of  each  political 
party  shall  be  arranged  on  the  official  ballot, 
etc.,  section  14  declares:  ''There  shall  be 
left  at  the  right  of  the  groups  of  candidates 
for  presidential  electors,  and  of  the  list  of 
candidates  for  other  offices  (or  under  the  title 
of  the  office  itself  for  which  an  election  is  to 
be  held  in  case  there  be  no  candidates  legally 
nominated  therefor),  as  many  blank  spaces  as 
there  are  persons  to  be  voted  for,  by  each 
voter,  for  such  office,  in  which  spaces  the 
voter  may  insert  the  name  of  any  person 
whose  name  is  not  printed  on  the  ballot  as  a 
candidate  for  such  office,  and  such  insertion 
■hall  count  as  a  vote  without  the  cross- mark 
hereinafter  mentioned. "  The  act  also  provides 
for  delivery  of  one  official  ballot,  by  the 
proper  election  officer,  to  each  qualified  voter 
as  soon  as  he  is  admitted  within  the  rail ;  and 
the  next  or  twenty-second  section  provides 
that,  on  receipt  thereof,  "the  voter  .  .  . 
•hall  prepare  his  ballot  by  marking,  .  .  . 
or  by  inserting  in  the  blank  spaces  prepared 
therefor  any  name  not  already  on  the  ballot, " 
etc.  The  ^marking"  mentioned  in  the  last 
quotation  is  applicable  only  to  candidates 
whose  names  are  printed  on  the  official  bal- 
lot. They  cannot  be  legally  voted  for  in  any 
other  way  than  by  manning,  as  specified  in 
said  section.  In  the  case  of  a  substituted 
nomination,  filed  with  or  transmitted  to  the 
county  commissioners  after  the  ballots  have 
been  printed,  said  commissioners  are  required 
by  the  twelfth  section  to  ** prepare  and  dis- 
tribute witJi  the  ballot  suitable  slips  of  paper 
bearing  the  substituted  name,  together  with 
tiie  title  of  the  office,  and  having  adhesive 
paste  upon  the  reverse  side,  which  shall  be 
offered  to  each  voter  with  the  regular  ballot 
and  may  be  affixed  thereto. "  The  only  pre- 
ecribed  mode  of  voting  for  persons  "  whose 
names  are  not  already  on  the  ballot"  is  ''by 
inserting  [their  names]  in  the  blank  spaces 
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prepared  therefor"  in  the  right-hand  column 
of  the  official  ballot.  It  is  the  **name"  only 
that  is  to  be  thus  inserted,  and  not  the  title 
of  the  office  to  be  filled,  etc.  The  latter  is 
already  printed  there,  and  constitutes  part  of 
the  ballot  prepared  for  the  use  of  voters.  The 
name  or  names,  as  the  case  may  bo,  cannot 
be  inserted  an v where  in  said  right-hand 
column,  but  only  in  the  appropriate  blank 
spaces  prepared  therefor.  The  voter  is  not 
authorized  to  insert  anything  in  any  part  of 
said  columns,  save  ana  except  in  the  blank 
spaces  prepared  for  names  not  already  on  the 
ballot.  The  manner  of  inserting  is  not  pre- 
scribed. It  may  therefore  be  done  in  any  ap- 
propriate way,  such  as  by  writing,  stamping 
with  metallic  or  rubber  stamp,  or  by  covering 
the  proper  blank  space,  in  whole  or  in  part, 
with  a  slip  ticket  or  sticker,  securely  at- 
tached to  said  space  by  adhesive  paste  or 
other  suitable  material,  on  which  ticket  or 
sticker  is  printed  or  written  a  name  or  names 
"not  already  on  the  ballot."  Everything 
necessary  or  proper  to  be  done  by  the  voter, 
in  order  to  record  the  free  and  unconstrained 
expression  of  his  choice  of  persons  to  fill  the 
respective  offices,  is  thus  provided  for,  and 
the  manner  in  which  said  right  of  choice 
shall  be  exercised  is  specifically  pointed  out. 
If  he  desire  to  vote  for  any  of  those  whose 
names  are  printed  on  the  official  ballot,  he 
must  do  so  by  **  marking, "  as  directed  by  the 
act.  If  he  wishes  to  vote  for  persons  whose 
names  are  not  already  on  the  ballot,  he  can 
do  so  by  "  inserting"  their  names  in  tbe  blank 
spaces  prepared  therefor ;  but  he  has  no  right 
to  insert  anything  else  in  said  bl&=k  spaces, 
or  in  any  other  part  of  the  right-hand  column. 
In  so  far  as  the  mode  of  voting  is  thus  specifi- 
cally prescribed  by  the  act,  all  other  modes 
are,  by  necessary  implication,  forbidden. 
Ehspreaio  vniiu  ett  exdurio  alUriua.  Tbe 
ordinarv  rule,  as  has  been  stated  by  rec- 
ognized authority,  is  that,  where  power  hat 
been  given  to  do  a  thing  in  a  particular  way, 
then  uflrmative  words,  marking  out  the  way, 
by  necessary  implication  prohibit  all  other 
wavs.  To  hold,  as  we  are  virtually  asked 
to  do  by  appellants,  that  by  virtue  of  the  au- 
thority given  the  voter  to  insert,  in  the  blank 
spaces  provided  therefor,  names  not  already 
on  the  official  ballot,  he  may  so  use  a  pre- 
viously prepared  slip  ticket,  given  to  him  by 
an  outside  party,  as  to  entirely  cover  the 
right-hand  column  of  the  official  ballot,  and 
thus  effectually  obliterate  or  conceal  every- 
thing printed  thereon,  would  not  be  con- 
struction, but  judicial  legislation  of  the 
worst  type.  Moreover,  the  use  of  such  a 
blanket  ticket  or  sticker  would  tend  to  defeat 
the  mai  n  purposes  of  the  act  The  ri  ght-hand 
column  is  part  of  the  official  ballot.  In  ad- 
dition to  the  requisite  number  of  blank  spaces 
for  the  insertion  of  names  not  alreadv  on  the 
ballot,  the  respective  titles  of  the  different 
offices  to  be  filled,  and  instructions  as  to  the 
number  of  names  that  may  be  inserted  un- 
derneath said  titles,  respectively,  are  in- 
tended as  guides,  not  only  for  the  voter,  but 
also  for  the  election  officers.  To  permit  the 
voter  to  procure,  from  outside  parties,  a  slip 
ticket  or  sticker,  corresponding  in  size  with 
said  colunm,  and  paste  the  same  over  the 
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printed  matter,  as  well  as  the  blank  spaces 
thereon,  would  be  contrary  to  the  letter,  as 
well  as  the  spirit,  of  the  act.  But  it  is 
enough  for  us  to  know  that  no  authority  can 
be  found  ii^the  act  for  doing  any  such  thing. 


We  have  no  doubt  as  to  the  correctness  of  the 
conclusion  reached  by  the  court  below,  and 
hence  the  decree  should  be  affirmed. 

Decree  a  firmed,  and  appeal  dismissed,  witb 
costs  to  be  paid  by  appellants. 


TENNESSEE  SUPREME  COURT. 


CUMBERLAND  TELEPHONE  &  TELE- 
GRAPH  CO,,  Appt., 

UNITED  ELECTRIC  R.  CO. 

(S6  Tenn.  4flS.)| 

1*  The  ordlaary  use  of  oireets  which  a 
telephone  eompaajr  le  Ibrbldden  to  ob- 
etmct  by  a  proviso  in  the  statute  giving  per- 
mission to  use  the  streets,  includes  the  use  of  the 
streets  by  an  eleotrio  Btreet>car  line. 

8«  The  nmieoenNkry  conlllet  of  poles 
and  wires  of  a  trolley  raUway  eom- 
paay  with  those  of  a  prior  existing  telephone 
plant  to  the  damage  of  the  latter  makes  the  rail- 
way  company  liable  for  the  cost  of  neoessaiy 
changes  made  by  the  telephone  company. 

8*  A  telephone  eompany  cannot  re- 
cover for  lose  ewrtained  fSrom  induction 

on  account  of  parallel  wires  of  an  electric  rail- 
way company  where  a  provision  of  the  statute 
authorizing  the  construction  of  the  telephone 
line  prohibits  tts  obstructing  the. ordinary  use  of 
the  street. 

4«  The  destruction  of  the  use  of  a  tele- 
phone plant  with  a  ground  circuit  which 
made  no  injurious  disturbance  of  natural  elec- 
tric conditions  anywhere,  caused  by  conduction 
resulting  from  the  operation  of  a  single  trolley 
street-car  line  which  charged  the  earth  for  half 
a  mile  on  each  side  with  powerful  currents  oi 
electricity,  makes  the  street  railway  company  li- 
able for  the  cost  of  return  wires  for  the  telephone 
line  as  a  substitute  for  the  ground  circuit. 

{WWte9  and  Bright^  JJ.,  dieunt  from  proport- 
ions 1  and  S.) 

(CaldweU  and  Snodgnue^  J  J.,  dinent  from  propoei- 
tUmU 

(Snociffnus,  J.,  dissents  from  propoeition  f •) 

(March  10, 180U 

APPEAL  bj  complaioant  from  a  Judgment 
of  the  Circuit  Court  for  Davidson  County, 
in  favor  of  defendant  in  a  suit  to  recover  dam- 
ages inflicted  upon  complainant  by  the  con- 
struction and  oi^ration  of  defendant's  electric 
railway  system.    Reversed  in  pari. 


The  facts  are  stated  in  the  opinions. 
Menre,  Vertreee   4k  Vertrees  for  ap- 
pellant. 

Mr,  J.  C.  Bradfordt  for  appellees: 

The  rights  acquired  by  the  plaintiff  under 
the  Act  of  1885,  chapter  do,  do  not  rest  on  con- 
tract with  the  state,  but  are  privileges  volun- 
tarily conceded  bv  it.  The  relation  between 
the  plaintiff  and  tbe^tate  is  not  contractual. 

Raei  Saginaw  ScUtMfg,  Co,  y.  East  JSaginaw, 
80  U.  a  18  Wall.  873.  878,  20  L.  ed.  611,  614; 
Christ  Chvreh  v.  Philadelphia  County,  65  U. 
S.  24  How.  800,  16  L.  ed.  602;  American 
Rapid  Teleg,  Co.  ▼.  Hess,  18  L.  R.  A.  454, 125 
N.  T.  641. 

The  plaintiff  therefore,  as  a  foreign  corpor- 
ation, admitted  to  do  business  in  the  stale  on 
such  terms  as  the  state  saw  fit  to  prescribe,  is 
not  (assessed  of  franchises  graoted  by  irrevo- 
cable contract,  but  is  a  mere  licensee,  which 
has  availed  itself  of  privileges  conferred  by  the 
state 

2  Morawetz,  Priv.  Corp.  §  Wl;  Doyle  ▼. 
Continental  Ins,  Co.  of  New  York,  9417.  8.  585. 
24  L.  ed.  148;  Moore  v.  Chicago,  St,  P,  M,  db 
0.  R,  Co,  21  Fed.  Rep.  817;  mikitison  ▼• 
Delaware,  L,  dt  W.  R.  Co.  22  Fed.  Rep.  353. 

There  are  two  grants  from  the  same  sover- 
eignty, both  conferring  rights  and  franchises 
affected  by  a  public  use.  the  operation  of  the 
latter  of  which  injuriously  affects  the  former. 

A  Junior  grantee  of  franchises,  to  be  used 
for  the  public  benefit,  is  not  precluded  from 
their  exercise  and  enjoyment,  because,  to  some 
extent,  franchises  previously  granted  are  inter- 
fered with. 

The  right  of  the  plaintiff  to  the  exclusive  or 
even  prior  use  of  the  streets  of  Nashville  can- 
not be  inferred  or  implied,  but  must  be  ex- 
pressly given  ;  and  unless  it  can  put  its  fioger 
upon  some  direct  and  unequivocal  grant  of 
such  right,  it  does  not  exist. 

Booth,  Street  Railways,  §  6,  p.  6. 

It  is  for  the  legislature  to  determine  which 
shall  yield,  and  to  what  extent,  and  whether 
wholly  or  in  part  only,  to  the  other. 

Com.  V.  Essex  Co.  18  Gray,  289 ;  Atty-Oen. 
▼.  New  York  db  L,  B.  R.  Co,  24  N.  J.  Eq.  48. 


Nora.— The  above  case  Is  in  some  particular 
one  of  flist  impression.  The  new  and  diflicult 
qnestions  raised  by  conflicting  electric  currents 
have  been  decided  in  other  oases  in  fu^Bor  of  tlie 
electric  railway  oompaniee  as  against  a  telephone 
company;  thus,  the  New  York  case  of  Hudson 
Biver  Teleph.  Ckx  v.  Watervliet  Tump.  A  R.  Go.  17 
L.  B.  A.  075;  Clnoinnatl  Tndined  Plane  it.  Go.  v: 
Olty  k  SuborlMn  Teleg.  Aaso.  (Ohio)  12  L.  U.  A.  684, 
and  Cumberland  Telepb.  k  Teleg.  Co.  v.  United 
Electrio  Railway  (U.  a  a  a  M.  D.  Tenn.)  IS  L.  R.  A. 
6M.  These  strong  authorities  are  distinguished  in 
the  present  case  as  being  all  cases  for  injunction 
against  the  operation  of  a  street  railway,  wblle  the 

27L.ii.A. 


present  case  simply  claims  damages  for  the  loss 
caused  by  the  interference.  Groat  Interest  attaches 
to  the  present  case  by  reason  of  the  distinction 
made  therein,  especially  that  iMtween  the  damages 
from  induction  currents  by  reason  of  parallel  wires 
in  the  street,  and  the  damages  from  conduction 
which  is  not  confined  to  the  ground  within  the  street 
line  and  so  held  to  be  unaffected  by  a  prohibition 
against  the  obstruction  by  the  telephone  company 
of  the  ordinary  use  of  the  street.  The  case,  differ- 
ing as  it  does  so  strongly  from  the  other  casea 
mentioned,  makes  a  notable  addition  to  the  sut»» 
jeot. 
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The  controyeny  between  the  electric  rail- 
way and  the  telephone  could  not  be  narrowed 
to  a  question  of  the  invasion,  by  the  electricity 
of  the  railroad,  of  the  private  ground  of  the 
telephone  company. 

Bndaon  Eiwr  Tele^,  Co.  v.  Watervliet 
Tump.  itRCo.  17  L.  R.  A.  674,  185  N.  Y. 

There  was  no  taking  of  defendant's  prop- 
erty in  a  constitutional  sense. 

Iron  Mountain  R.  Go.  v.  Bingham,  4  L.  R. 
A.  622,  87  Tenn.  ^2"^%  Northern  Trantp.  Co,  of 
Ohio  v.  Chicofo,  99  U.  8.  686,  25  L.  ed.  886. 

A  street  railroad  aufhorized  by  statute  to 
4X>nstruct  and  operate  a  railway  m  the  streets 
of  a  city  is  an  agency  of  the  state. 

New  York  <t  N.  K  B.  C<f%  App,  68  Conn. 
^82;  Northern  Tranep,  of  Ohio  v.  Chicago,  99 
U.  8.  640,  25  L.  ed.  887;  2  Dill.  Mun.  Corp. 
^§  656.  722:  Taggari  v.  Nevopori  Street  R.  Co, 
7  L.  R.  A.  205, 16  R  I.  668. 

A  street  railway  operated  by  electricity  has 
been  held  to  be  simply  an  improved  mode  of 
travel,  and,  therefore,  within  the  purpose  of 
the  original  dedication  of  the  street  for  public 
tiaveL 

Taggari  Y,  Newport  Street  R  Co.  eupra;  Cin- 
^nnaii  Inclined  Plane  R  Co.  v.  Oitg  db  Subur- 
ban Tdeg.  Aeeo.  12  L.  R.  A.  584,  48  Ohio  8t. 
S90;  HaJUeg  v.  Rapid  Transit  Street  R  Co.  47 
N.  J.  Eq.  893. 

No  action  lies  for  the  reasonable  use  of  a 
lawful  trade  in  a  convenient  and  proper  place. 

Hale  V.  Barlow,  4  C.  B.  N.  8.  884  ;  Ponton 
T.  RoUand,  17  Johns.  92,  8  Am.  Dec.  869:  La- 
mia V.  RoOrooK  4  Paige,  169,  8  L.  ed.  890, 25 
Am.  Dec.  524;  MeCormick  v.  Horan,  81  N.  Y. 
^,  87  Am.  Rep.  479;  Burke  v.  Louisville  AN. 
R  Co,  7  Heisk.  462,  19  Am.  Rep.  618 ;  Balti- 
mare  dt  P.  R.  Co,  v.  Fifth  Baptist  Cliurdi,  108 
U.  S.  817,  881,  27  L.  ed.  789,  744. 

Where  the  grant  is  specific,  certain,  anddefl- 
ntte,  and  confers  rights  in  an  easement  held  by 
the  state  in  trust  lor  the  public,  and  for  the 
public  convenience,  the  incidental  inconveni- 
ence suffered  must  be  borne  for  the  public  ac- 
commodation. 

Heerman  v.  Beef  Slough  Wg,  Boom.  Log 
Driving  df  Transp.  Co.  8  Biss.  884;  AttyQen, 
y.  New  York  A  t,  B.  R.  Co.  24  N.  J.  Eq.  49 ; 
Cvmberland  Teleph,  A  Teleg,  Co.  v.  United 
Electric  Railway,  12  L.  R  A.  544,  42  Fed. 
Rep.  278 ;  MunnY.  lUinois,  94  U.  8.  118,  126, 
«4  L.  ed.  77,  84. 

It  was  the  duty  of  the  telephone  company  to 
readjust  its  methods  to  meet  the  condition 
•created  by  the  introduction  of  the  electro- 
motor on  the  street  railway,  at  Its  own. ex- 
pense. 

Cincinnati  Inclined  Plane  R  Co.  v.  City  A 
Suburban  TeLsg.  Asso.  supra;  Snow  v.  Parsons, 
US  Vt.  459,  67  Am.  Dec.  723;  Jacobs  v.  Allard, 
42  Yt.  808,  1  Am.  Rep.  881. 

All,  or  nearly  all,  the  courts  have  resolved 
the  controversy  in  favor  of  the  street  railroads. 

Cincinnati  inclined  Plane  R.  Co,  v.  City  A 
Suburban  Teleg  Asso.  supra;  Booth,  Street 
Railways,  pp.  195,  218 ;  Keasbey,  Electric 
Wires,  pp.  14&-158. 

Electric  railways  are  not  additional  servi- 
tudes. 

Mt.  Adams  A  Eden  Park  Inclined  R  Co.  v. 
Winslow,  8  Ohio  Ot  Rep.  425 ;  Pelton  y.  East 
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Cleveland  R.  Co.  22  Ohio  L.  J.  67 ;  Detroit 
City  R.  Co.  y.  Mills,  85  Mich.  684 ;  Louistfille 
Bagging  Mfg.  Co,  v.  Central  Pass.  R  Co,  15 
Ey.  L.  Rep.  417;  Loekhart  v.  Craig  Street  R. 
Co.  189  Pa.  419. 

The  occupation  of  the  streets  by  the  tele- 
phone company  is  an  unusual  use  and  an  addi- 
tional servitude. 

Lewis,  Em.  Dom.  §  181,  and  note  1  citine 
oases ;  Western  U,  Teleg.  Co.  y.  Williams,  1 
L.  R  A  429,  86  Ya.  696. 

Messrs,  East  4k  TogfC  aIm  for  appellees. 

O.  W.  Ptckle*  Special  Judge,  delivered 
the  opinion  of  the  court : 

This  is  a  suit  by  a  telephone  company 
against  an  electric  street-railway  company 
to  recover  damages  inflicted  upon  the  tele* 
phone  plant  b^  the  contiguous  railway 
plant.  The  plaintiff  has  appealed  from  an 
adverse  judgment,  and  assigned  errors.  The 
facts  are  practically  undisputed,  and,  so  far 
as  they  are  material  or  pertinent  to  the  ques- 
tions to  be  determined,  are  as  follows : 

The  plaintiff,  a  Kentucky  corporation, 
had,  prior  to  1889,  established  in  the  city  of 
Nashville  a  telephone  plant  upon  the  ** sin- 
gle-wire**  plan  or  system.  The  earth,  under 
this  system,  is  used  as  the  return  conductor 
to  complete  the  electrical  circuit,  and  the 
overhead  single  wire  must  have  earth  con- 
nections at  both  ends,  at  the  exchange,  and 
at  the  subscribers.  These  earth  connections 
of  plaintiff's  wires  were  effected  upon  pri- 
vate property  at  both  ends,  upon  the  com- 
pany's property  at  the  exchange,  and  upon 
the  subscriber's  property,  by  his  consent,  at 
the  other  end.  The  poles  upon  which  plain- 
tiff's wires  were  stretched  were  planted  in 
the  public  streets  by  permission  of  the  city 
council,  and  by  authority  of  a  general  stat- 
ute of  this  state,  which  empowers  telephone 
and  other  like  companies,  both  foreign  and 
domestic,  to  construct,  operate,  and  main- 
tain, upon  consideration  of  certain  benefits 
couched  to  the  state  and  general  govern- 
ment, their  lines  along  and  over  the  public 
highways  and  streets  of  the  cities  and  towns 
of  this  state,  provided  that  the  ordinary  use 
of  such  public  highways,  streets,  etc.,  be 
not  thereby  obstructed.  Acts  1885,  chap. 
66.  In  telegraphy,  of  which  telephony  is 
but  another  form,  it  has  been  universal  prac- 
tice for  half  a  century  to  use  the  earth  as  the 
return  circuit.  The  plaintiff  plant  wsfe  con- 
structed in  accordance  with  an  approved  sys- 
tem, and  the  one  chiefly  used  in  ail  the  large 
cities  of  the  United  States.  The  electric  cur- 
rents required  and  used  in  the  operation  of 
plaintiff's  plant  cause  no  hurtful  disturbance 
anywhere  of  natural  electric  conditions. 
The  plaintiff's  plant,  thus  constructed,  was 
in  perfect  condition  and  successful  operation, 
rendering  satisfactory  service  to  its  patrons, 
when,  in  1889,  the  defendant,  a  domestic 
corporation,  having  obtained  control  of  the 
street  railways  of  Nashville,  which  had, 
with  one  unimportant  exception,  been  oper- 
ated by  horse  power,  constructed  and  put 
into  operation  thereon  a  single-trolley  over- 
head electric  railway  system.  Defendant's 
action  in  this  particular  was  authorized  by 
general  public  statutes  of  the  state,  which 
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groyided  that  street-railway  companies  that 
ad  hitherto  used  animal  power  for  the  oper- 
ation of  their  cars  might,  with  the  consent  of 
the  city  authorities,  adopt  electricity  as  a 
motive  power.  Acts  1887,  chap.  65;  Acts 
1889,  chap.  40.  The  required  consent  of  the 
city  authorities  was  obtained  by  defendant. 
While  there  are  two  systems  of  electric  rail- 
ways, the  single- trolley  system  and  the 
double- trolley  system,  the  former  is  the 
more  approved  and  satisfactory,  and  the 
one  in  general  use.  It  is  better  adapted 
than  the  double- trolley  system  to  single- 
track  railways  like  defendant's.  It  is  like- 
wise cheaper.  The  defendant's  plant  was 
f properly  constructed  and  eiquipped  accord- 
ng  to  the  single-trolley  system.  The  earth 
is  used  as  a  return  circuit  in  the  operation 
of  street-railways  constructed  upon  the  sin- 
gle-trolley plan,  but  not  for  those  operated 
upon  the  double- trolley  plan.  The  defend- 
ant, in  the  operation  of  its  plant,  generates 
or  collects  electricity  in  such  unusual  quan- 
tities, and  applies  and  uses  it  in  such  vio- 
lent, turbulent,  and  varying  currents,  as  to 
produce  a  non-natural  and  disturbed  condi- 
tion electrically,  not  only  within  the  streets, 
but  for  the  distance  of  half  a  mile  on  either 
side.  The  plaintiff's  entire  plant  was  for  a 
time  paralyzed,  and  its  utility  destroyed, 
by  the  construction  and  operation  of  defend- 
ant's plant  or  system.  The  injuries,  so  fatal 
to  plaintiff's  iranchise  and  plant,  resulted 
by  several  methods  that  It  is  important  to 
describe. 

First.  Injury  resulting  from  what  is  known 
as  ^conduction"  or  "leakage."  Currents  of 
electricity  of  great  strength  and  force  are 
generated  and  applied  bv  defendant  in  the 
propulsion  of  its  cars.  'These  abnormal  cur- 
rents of  the  electrical  fluid  are  poured  out  or 
permitted  to  escape  into  the  streets.  They 
overflow  the  streets  and  invade  private  prop- 
erty for  half  a  mile  on  either  siae,  and,  flnd- 
ing  the  earth  connections  of  the  telephone 
wires  at  the  exchange,  and  at  the  subscrib- 
ers, '  pass  up  into  those  wires  and  the  tele- 
phone instruments,  and  by  reason  of  their 
great  force  and  volume  substantially  destroy 
the  utility  of  the  telephone  plant.  This  in- 
terference can  be  obviated  in  only  one  way, 
yiz.,  by  a  metallic  return  circuit  for  one  of 
the  plants.  The  onl^  metallic  return  circuit 
for  a  railway  yet  discovered  is  that  known 
as  the  "  double- trolley"  system.  The  double- 
trolley  system  is  more  expensive  than  the 
single- trolley  system,  and  inferior  in  other 
respects  for  the  operation  of  single-track  rail- 
ways. A  recent  invention,  known  as  the 
•*  McLeuer  Device, "  has  been  proved  by  ex- 
perience to  be  an  effective  remedy  for  the 
disturbances  caused  by  conduction.  This 
McLeuer  device  consists  of  a  large  copper 
wire,  supported  on  poles,  with  which  the 
outgoing  telephone  wires  are  connected  at 
both  ends,  ana  which  serves  as  a  return  cir- 
cuit instead  of  the  earth.  The  McLeuer  de- 
vice is  the  most  effective  and  least  expensive 
remedy  that  has  been  discovered  for  the  dis- 
turbances caused  by  conduction.  The  plain- 
tiff was  compelled,  in  order  to  reclaim  its 
plant,  to  put  in  this  McLeuer  device  at  a 
cost  of  $8,660.68. 
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Second.  Injury  resulting  from  what  i» 
called  ** induction"  or  ''parallelism."  The 
wires  of  the  telephone  company  and  of  the 
railway  company  are  parallel  upon  some  of 
the  streets.  It  is  a  physical  fact  of  much 
importance  in  electric  mechanism  that  when 
two  wires  of  two  circuits  are  parallel  to  each 
other,  and  there  is  a  current  of  varying  in- 
tensity on  one  of  them,  this  will  produce  in 
the  other,  in  the  opposite  direction,  a  cur- 
rent of  electricity  of  similar  variation.  The- 
amount  of  induction  depends  upon  variation 
in  current,  the  distance  of  the  wires  fron^ 
each  other,  and  the  length  of  the  parallelisn^ 
of  the  wires.  The  current  upon  the  trolley 
wire  and  the  feed  wire  of  the  railway^  i» 
quite  variable  in  quantity  and  intensity, 
owing  to  the  drain  upon  the  store  of  the  elec- 
tricity by  the  moving  and  stopping  of  the 
car.  Nor  is  the  electricity,  as  generated, 
exactly  uniform  in  its  flow  from  the  dynamo. 
The  result  is,  wherever  the  telephone  wire 
is  parallel  with  the  trolley  wire  and  feed 
wire,  there  is  induced  upon  the  telephone 
wire  a  current  whose  variation  corresponds 
with  the  variations  of  the  electrical  current 
on  the  electric  railway  wires,  thereby  pro- 
ducing such  disturbances  as  render  the  use 
of  the  telephone  plant  impracticable.  Bat 
one  practicable  remedy  has  been  discovered 
for  the  disturbances  caused  by  induction ; 
that  is,  to  destroy  the  parallelism  of  the 
wires  of  the  two  circuits.  This  remedy  is 
practicable  for  the  telephone  company  alone. 
The  expense  incurred  by  plaintiff  on  this 
account  was  $856.80. 

Third.  The  plaintiff  expended  $816  Id 
putting  up  higher  poles  on  Main  street,  in 
consequence  of  conflict  produced  b^  the  erec- 
tion of  defendant's  poles  and  wires.  The 
plaintiff's  poles  occupied  one  side  of  Main 
street,  and  defendant's  poles  were  put  up  od 
both  sides  of  said  street,  and  conflicted  with 
plaintiff's  poles  and  wires,  so  as  to  render 
It  necessary  for  plaintiff  to  put  in  new  and 
hif(her  poles.  The  majority  of  the  court 
think  the  defendant  could  have  reasonably 
avoided  this  conflict  by  supporting  its  wires 
upon  a  single  line  of  poles  with  arms,  erected 
through  the  middle  of  the  street,  or  upon 
the  opposite  side  from  the  telephone  poles 
and  wires.  Judge  Snod grass  and  the  writer 
of  this  opinion  do  not  concur  in  this  flndinr 
of  fact.  The  contention  of  the  parties  will 
be  stated  and  disposed  of  in  oider,  and  so> 
much  of  the  court's  charge  as  may  be  deemed 
material  will  be  stated  in  the  proper  connec- 
tions. The  fact  that  plaintiff  sustained  loss 
in  consequence  of  tlie  construction  and  opera- 
tion of  defendant's  plant  is  admitted  by  de- 
fendant. The  amount  of  that  loss  is  accu- 
rately ascertained,  and  is  not  a  matter  of 
controversy.  The  sole  question  for  deter- 
mination is  defendant's  liability  for  that 
loss.  The  loss  by  conduction  is  distinct  fronv 
that  resulting  from  induction  and  from  con- 
flict of  the  poles  and  wires  of  tlie  two  sys- 
tems. The  two  items  last  named — loss  by 
induction  and  by  conflict  of  poles  and  wires — 
may  be  conveniently  considered  together  as 
involving  the  same  or  similar  questions. 
But  loss  by  conduction  will  be  oonsidere<l 
apart  from  other  matters. 
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1.  Is  defandant  liable  for  loss  that  plaintiff 
mstained  from  induction  and  from  conflict 
of  the  poles  and  wires  of  the  two  systems? 
This  loss,  unlike  that  caused  by  conduction, 
occurs  upon  and  within  the  streets,  and  is  a 
direct  and  immediate  result  of  plaintiff's  oc- 
cupation and  use  of  the  streets  simultaneously 
with  defendant,  and  would  be  obviated  or 
remedied  by  the  withdrawal  of  either  party 
from  the  streets.  It  Is  important  to  ascertain 
the  exact  status  and  relative  rights  of  these 
companies  as  regards  their  use  and  occupation 
of  the  public  streets.  Both  are  ouasi  public 
corporations  of  the  same  general  character. 
Both  serve  important  public  ends  and  needs, 
and  are  equal  candidates  for  public  favor. 
Both  derive  their  rights  and  franchises  from 
the  same  source, — a  public  general  statute, — 
and  exercise  them  by  permission  of  the  same 
city  authorities.  The  legislature  intended 
that  both  should  continue  to  exist  under  con- 
ditions favorable  to  the  accomplishment  of 
the  purposes  of  their  creation.  No  purpose 
to  sacrifice  one  for  the  benefit  of  the  other  is 
apparent.  It  is  therefore  not  quite  accurate 
to  say  that  defendant  has  the  dominant  and 
plaintiff  a  subservient  use  of  the  streets. 
Their  respective  rights  to  occupy  and  use  the 
streets  ar^  co-ordinate.  Each,  within  its 
own  sphere,  is  independent  of  the  other.  The 
defendant's  right  is  to  use  the  streets  for  the 
erection  and  operation  of  an  electric  railway. 
Acta  1887,  chap.  66;  Acts  1889,  chap.  40. 
And  this.  It  is  insiste^l,  is  a  strictly  legiti- 
mate and  ordinary  street  use.  The  plaintiff's 
right  is  to  use  the  streets  incidentally  in  the 
erection  and  operation  of  a  telephone  plant, 
with  the  proviso  that  the  ordinary  use  of  the 
streets  be  not  thereby  obstructed.'  It  is  per- 
fectly clear  that  no  conflict  can  occur  between 
these  companies  In  the  use  of  the  public 
streets  if  each  shall  remain  within  its  proper 
sphere,  and  exercise  its  power  with  that  care- 
ful and  prudent  regard  for  the  riehts  of  the 
other  which  the  law  enjoins.  The  defend- 
ant must  exercise  care  and  prudence  to  avoid 
injury  to  plaintiff,  and  plaintiff  must  not 
obstruct  defendant's  use  of  the  streets  if  that 
be  an  "ordinary  use." 

la  an  electric  street  railway  an  ordinary 
use  of  the  streets?  There  can  be  no  substan- 
tial distinction  between  an  ordinary  and  a 
■trictly  legitimate  use  of  the  streets.  With 
rare  unanimity  the  courts  have  concurred  in 
holding  that  an  electric  street  railway,  op- 
erated by  means  of  an  overhead  trolley  wire, 
supported  by  poles,  with  permission  of  the 
public  authorities,  for  the  transportation  of 
passengers  only,  and  conforming  its  track  to 
the  surface  of  the  ground,  is  not  an  addi- 
tional servitude  upon  the  fee,  but  a  legiti- 
mate use  of  the  streets,  within  the  original 
genera]  purpose  of  their  dedication.  Taggart 
▼.  yewpart  Street  B,  Oo.  16  R.  I.  668,  7  L. 
R.  A.  206;  ffaUey  v.  Bapid  Tranrit  Street 
R.  Go.  47  N.  J.  Eq.  880 ;  Mt,  Adame  dt 
Eden  Park  Inclined  B.  Oo,  v.  WineUne,  8 
Ohio  C.  Ct.  Rep.  426;  Detroit  City  B.  Co. 
▼.  MiUe,  86  Mich.  684;  Oindnnati  Inclined 
Flane  B.  Go.  v.  dtp  d  Suburban  Teleg.  Asso. 
48  Ohio  St.  890,  12  L.  R.  A.  684 ;  LoMart 
T.  Oraiff  Street  B.  Co.  189  Pa.  419 ;  Baffertp 
T.  Central  Traction  Co.  147  Pa.  679. 
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Streets  were  designed  to  afford  facilities 
for  the  intercommunication  of  the  multitudes 
of  people  assembled  within  cities  and  towns. 
New  and  improved  methods  of  travel,  devised 
to  meet  the  growing  demands  of  increased 
population  and  suburban  life,  are  within  the 
original  general  purpose  for  which  streets 
were  created.  Electric  street  railways,  con- 
structed and  operated  as  stated,  are  but  a 
modem  and  improved  use  of  the  streets  as 
public  ways,  affording,  without  considerable 
public  inconvenience  or  obstruction  of  other 
proper  use  of  the  streets,  the  facilities  for 
cheap,  rapid,  cleanlv.  and  convenient  trans- 
portation, so  essential  to  the  population  of 
large  cities  and  their  suburban  additions. 
The  growth  and  extension  of  cities  must  have 
been  contemplated  when  the  streets  were  es- 
tablished. Such  use  of  the  streets,  whether 
new  or  old,  as  would  best  accommodate  the 
increased  population,  must  have  tieen  like- 
wise contemplated.  The  objections  urged 
against  the  electric  railway  would  exclude 
the  horse  car  and  tlie  cable  car,  and  the  result 
would  be  to  magnify  the  abutters'  insignifi- 
cant interest  in  tlic  fee  into  an  importiincc  and 
value  never  contemplated  by  eiilicr  party, 
and  to  subject  the  public  to  the  biirdcii  and 
inconvenience  of  mnking  new  coiuieni nations 
of  the  fee  upon  the  introduction  of  ui>y  new 
and  improved  method  of  using  the  streets. 
We  hold  the  electric  street  raifway  a  legiti- 
mate use  of  the  streets  within  the  original 
general  purpose  of  dedication,  and  therefore 
an  ordinary  use.  This  seems  to  have  been 
the  common  understanding  hitherto  of  the 
legislature,  the  street-railway  companies, 
the  general  public,  and  the  legal  profession. 
We  do  not  hold,  and  must  not  be  understood 
as  holding,  that  the  electric  railway  com- 
panies may,  without  making  compensation, 
accompany  such  ordinary  use  of  the  streets 
with  such  extraordinary  incidents  as  impose 
new  or  additional  burdens  upon  properties 
outside  the  streets  that  were  not  and  could 
not  have  been  contemplated  and  compensated 
for  in  the  original  taking.  The  difference 
between  a  dummy  line  and  an  electric  street 
railway  are  so  palpable  as  to  require  no 
enumeration.  Judges  Wilkes  and  Bright  do 
not  concur  In  the  conclusion  that  electric 
street  railways  are  an  ordinary  use  of  the 
streets. 

By  whose  negligence  or  fault  has  plain- 
tiff sustained  the  loss  under  consideration? 
Clearly,  upon  the  facts  as  found  by  the  ma- 
jority the  JOSS  caused  by  conflict  of  poles 
and  wires  is  imputable  to  defendant's  fault 
or  want  of  care.  Having  power  to  have 
avoided  this  conflict  without  injury  to  its 
plant,  it  was  defendant's  dutv  to  do  so.  The 
conflict  was  the  result  of  defendant's  unnec- 
essary act.  On  the  other  hand,  the  loss  by 
induction  cannot  be  imputed  to  any  fault  or 
negligence  of  defendant.  Its  plant  was,  as 
regaras  this  matter,  properlv  constructed  and 
operated.  Defendant  could  not  obviate  in- 
duction wiUiout  abandoning  the  streets  where 
it  occurred.  Induction  is  such  obstruction 
of  the  streets  as  plaintiff  is  forbidden  to 
create.  The  objection  that  induction  is  not 
an  obstruction  of  the  streets  "sticks  in  the 
bark."    True,  it  did  not  arrest  the  construe- 
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tion  and  operation  of  defendant's  plant,  but 
that  results,  not  for  the  reason  that  induction 
is  not  an  obstruction,  but  because  defendant 
was  sufficiently  powerful  to  disregard  and 
override  it.  A  child  upon  defendant's  track, 
in  front  of  its  moving  car,  is  not,  in  a  strict 
sense,  an  obstruction ;  but  who  will  say  that 
the  fact  does  not  seriously  interfere  with  de- 
fendant's free  and  unembarrassed  use  of  the 
street?  The  constraint  caused  by  liability 
fur  legal  penalties,  if  the  child  is  cruslied, 
operates  as  a  very  substantial  obstruction. 
Defendant  must  stop  the  car,  or  incur  serious 
liability.  It  is  in  vain  to  say  that  induction 
is  not  an  obstruction  if  defendant  shall  be 
held  for  the  unavoidable  damage  caused  by 
it.  It  is  true,  induction  implies  no  physical 
contact  of  the  two  plants,  but  it  is  a  direct 
and  immediate  result  of  plaintiff's  use  and 
occupation  of  the  streets.  The  presence  of 
plaintiff's  poles  and  wires  upon  the  streets 
causes  induction,  and  their  removal  would 
obviate  Ic.  The  plaintiff  cannot  recover  for 
the  loss  sustained  from  induction.  It  results 
from  its  unlawful  obstruction  of  defendant's 
use  of  the  streets.  The  consideration  of 
other  questions  is  irrelevant  in  this  connec- 
tion. 

2.  Is  defendant  liable  for  loss  sustained 
bT  plaintiff  from  the  effects  of  conduction? 
The  loss  by  conduction,  unlike  that  caused 
by  induction,  does  not  result  from  plaintiff's 
obstruction  of  defendant's  use  of  the  streets 
for  an  ordinary  purpose.  This  interference 
would  occur,  and  cause  precisely  the  same 
loss  to  plaintiff,  and  in  precisely  the  same 
manner,  if  plaintiff  had  no  poles  or  wires 
upon  the  streets.  Loss  by  conduction  does 
Dot  result  in  the  slightest  degree  from  the 
presence  of  plaintiff's  poles  and  wires  upon 
the  streets,  and  would  not  be  to  any  extent 
remedied  by  their  removal.  The  contact 
between  the  two  plants,  caused  by  conduc- 
tion and  the  consequent  injury,  does  not  oc- 
our  upon  or  within  the  streets  or  through 
the  medium  of  plaintiff's  poles  and  wires 
located  upon  the  streets,  but  upon  plaintiff's 
private  property,  and  that  of  its  subscribers, 
lying  outside  of  the  streets,  and  within  half 
ft  mile  on  either  side.  The  fact  of  plaintiff's 
occupation  and  use  of  the  streets— a  control- 
linir  factor  in  determining  defendant's  lia- 
bilfty  for  loss  by  induction — is  irrelevant  in 
the  consideration  of  the  question  of  defend- 
ant's liability  for  loss  by  conduction.  This 
question  must  be  determined  as  if  the  plain- 
tiff had  no  poles  or  wires  upon  the  streets. 
The  proviso  in  the  Statute  of  1885,  forbid- 
ding plaintiff,  by  its  use  of  the  streets,  to 
obstruct  their  ordinary  use,  has  no  applica- 
tion to  the  question  under  consideration. 
That  statute  limits  plaintiff's  use  of  the 
streets,  but  it  does  not  abridge  its  right  to 
private  property  outside  the  streets,  and 
wholly  detached  from  their  use.  That  stat- 
ute confers  upon  plaintiff  the  use  of  the 
streets,  and  limits  ^at  use.  It  does  not  con- 
fer upon  plaintiff  any  rights  of  private  prop- 
erty outside  the  streets,  and  does  not  under- 
take to  abr id  ge  any  such  r i  gh  ts.  The  pro v  i  so 
pertains  wholly  and  exclusively  to  the  use 
of  the  streets.  The  defendant's  claim  to  the 
dominant  use  of  the  streets,  if  conceded,  has 
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no  place  in  the  consideration  of  this  ques- 
tion, involving  the  rights  of  the  parties  oal- 
side  the  streets. 

Another  contention  of  a  kindred  nature, 
made  on  behaif  of  defendant,  may  be  con- 
veniently disposed  of  in  this  connection.  It 
is  insisted  that  plaintiff's  corporate  fran- 
chise was  revoked  or  modified  as  an  effect  of 
the  legislation  permitting  street- railway  com- 
panies to  use  electricity  in  the  propulsion 
of  their  cars ;  at  least  so  far  as  to  render  it 
subordinate  to  defendant's  Junior  franchise. 
To  state  it  in  another  form,  the  insistence  is 
that  the  Act  of  1885  for  the  benefit  of  tele- 
phone companies  has  been  repealed  or  modi- 
fied by  implication  bv  the  Acts  of  1887  and 
1889  for  the  benefit  of  electric  street-railway 
companies.  Repeals  of  statutes  by  implica- 
tion are  not  favored.  Repugnancy  between 
statutes  must  be  plain  and  unavoidable,  or 
a  later  statute  will  not  operate  to  repeal  an 
earlier  one  by  implication.  Again,  no  in- 
tention on  the  part  of  the  legislature  to 
abridge  the  granted  rights  of  one  corporation 
by  a  new  grant  to  another  will  be  recognized 
by  the  courts,  unless  such  intention  plainly 
appears  in  the  law.  And  especially  should 
this  rule  prevail  when  both  corporations  are, 
as  in  this  case,  useful  public  servants, 
equally  indispensable  to  public  convenience, 
and  the  one  enjoying  the  elder  grant  has  ac- 
quired property  and  expended  money  upon 
the  faith  of  it,  which  would  be  destroyed 
by  the  revocation  of  its  franchise.  It  may 
be  conceded  that  under  our  Constitution  of 
1870  corporate  franchises  are  revocable  at  the 
will  of  the  legislature.  The  legislature  has 
undoubted  power  to  exclude  a  foreign  corpo- 
ration from  the  state.  In  neither  instance 
would  the  corporation  have  just  cause  to 
complain.  But  this  power  does  not  extend 
to  the  confiscation  of  the  property  of  the  cor- 
poration thus  denied  the  exercise  of  its  fran- 
chise. But  in  the  case  under  consideration, 
the  plaintiff's  rights  and  frandiise  have  not 
been  abridged  or  revoked  by  any  subsequent 
legislation  in  favor  of  street-railway  com- 
panies. Had  a  result  so  extraordinary  been 
intended  as  the  revocation,  without  compen- 
sation, of  the  telephone  franchises  for  the 
benefit  of  the  street  railways,  it  would  have 
found  expression  by  positive  enactment.  It 
cannot  be  admitted  by  implication  upon  this 
record.  There  is  no  necessary  conflict  be- 
tween the  rights  and  franchises  of  these  com- 
panies. There  is  not  any  unavoidnble  re- 
pugnancy between  the  statutes  upon  wh 
they  rely  respectively.  The  electric  rai  1  way 
plants  can  be  operated,  under  proper  limita- 
tions as  to  distance  and  apparatus,  without 
causing  injury  to  telephone  plants  by  con- 
duction. This  fulfills  defendant's  grant 
without  trenching  upon  the  preexisting 
rights  of  plaintiff,  if  defendant  seeks  to 
have  a  more  beneficial  use  of  its  plant  by  an 
evasion  or  use  of  plaintiff's  property,  it  is 
just  that  compensation  should  be  made. 
Our  conclusion  is  that  plaintiff  *s  rights  have 
not  been  abridged  or  revoked  by  the  Acts  of 
1887  and  1889,  but  rem'\in  precisely  as  they 
were  before  the  passage  of  these  statutes. 
It  should  be  observed  in  this  connection  that 
the  injury  caused  by  conduction  is  not  such 
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necessary  incident  to  the  ordinary  use  of  the 
streets  as  to  have  been  contemplated  and 
compensated  for  in  the  original  taking  for 
street  uses.  It  is  not  necessarily,  or  even 
ordinarily,  inflicted  upon  abutters,  but  ex- 
tends to  many  properties  on  either  side  that 
have  not  been  taken  or  subjected  to  any  bur- 
den for  street  uses. 

This  bryigs  us  to  the  consideration  of  a 
noyel  and  very  important  question. .  It  is 
insisted  by  defendant  that  plaintiff  cannot 
recoTcr  the  damages  caused  by  conduction 
except  upon  the  theory  that  it  nas  the  right 
to  the  exclusiye  use  of  the  whole  earth  for 
electric  purposes.  A  monopoly  of  the  earth's 
use  for  anv  purpose,  or  by  any  person,  is, 
of  couise,  inMmiasible.  The  plaintiff,  how- 
ever, repudiates  this  ambitious  and  extrava- 
gant claim,  and  insists  that  its  demand  is 
the  more  modest  and  reasonable  one  for  the 
exclusive  use  of  electricity  upon  its  own 
premises,  in  an  auUiorized  and  harmless 
manner,  without  injurious  disturbance  from 
nonnatural  electric  conditions,  caused  bvthe 
defendant's  acts.  To  recall  the  pertinent 
facts :  The  plaintiff  had,  by  public  author- 
ity and  permission,  erected  and  eo nipped  its 
telephone  plant  upon  an  improvea  plan,  and 
put  it  into  succe^ul  operation,  grounding 
its  wires  upon  the  property  of  Itself  and 
subscribers,  and  using  the  earth  as  a  return 
circuit,  in  accordance  with  the  universal 
practice  of  half  a  century  in  like  enterprises. 
Afterwards  defendant,  by  like  permission, 
began  the  operation  of  a  single- trolley  elec- 
tric railway  plant,  using  the  earth  as  its  re- 
turn circuit.  The  defendant's  plant  was 
placed  in  such  proximity  to  plaintiff's  pre- 
existing plant  as  to  cause  injury  to  the  lat- 
ter by  conduction.  The  operation  of  plain- 
tiff's plant  caused  no  injurious  disturbance 
of  natural  electric  conditions  anywhere.  In 
the  operation  of  defendant's  plant  large  and 
turbulent  artificial  currents  of  the  electrical 
fluid  were  generated  and  poured  into  the 
streets  beyond  defendant's  control.  These 
currents,  lollowiDg  a  natural  law,  left  the 
streets  and  overflowed  private  property  for 
half  a  mile  on  either  side.  It  was  upon  the 
private  property  of  plaintiff  and  its  sub- 
scribers, ana  not  elsewhere,  that  these  ab- 
normal electric  currents  found  and  ascended 
plaintiff's  ground  wires,  and  throttled  its 
plant.  The  injury  by  conduction  can  be 
obviated  at  an  expense  which  entails  no  great 
hardship  upon  either  party.  We  think,  upon 
these  facts,  that  plaintiff  has  the  right  to  the 
protection  of  the  courts  in  the  enjoyment  of 
its  property.  Franchises,  easements,  and 
the  ability  to  use  property,  though  intan- 
gible, have  value,  ana  are,  equally  with 
tangible  property,  entitled  to  the  recogni- 
tion and  protection  of  the  courts.  If  the 
plaintiff's  claim,  that  contemplates  no  more 
than  a  lawful  and  harmless  use  of  its  own 
property,  shall  be  characterized  as  a  demand 
for  the  monopoly  of  the  whole  earth,  what 
shall  be  said  of  defendant's  larger  demand 
for  a  hurtful  use,  not  only  of  the  streets,  but 
of  private  property  for  half  a  mile  on  either 
side?  The  plaintiff's  request  is:  "Let  me 
alone  in  that  use  or  application  of  electri- 
city upon  my  own  premises  that  causes  no 
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harm  or  disturbance  to  any  one  anywhere." 
The  defendant's  command  is,  "Get  out  of 
my  way  I"  to  all  feebler  electrical  enterprises 
that  may  have  the  misfortune  to  come  with- 
in the  ranffe  of  its  power. 

The  plaintiff  proposes  an  adjustment  of 
conflicting  claims  with  defendant  by  the  rule 
embodied  in  the  enlightened  maxim,  **ne 
utere, "  etc ,  while  defendant  insists  upon  the 
application  of  that  nider  maxim,  ^might 
makes  right. "  If  defendant  could  succeed  in 
its  construction,  there  can  be  little  doubt 
that  the  unjust  rule  thus  established  would 
some  day  *^retum  to  plague  the  inventor." 
What  protection  has  this  defendant  in  the 
enjoyment  of  its  vast  properties,  if  it  can  be 
deprived  of  the  power  to  operate  them  by 
some  younirer,  but  more  robust,  child  of  in- 
vention, that  shall  hereafter  obtain  mastery 
in  the  electric  world?  Is  not  the  noninjuri- 
ous  use  of  electricity  the  only  safe  and  just 
basis  for  the  adjustment  of  the  conflicting 
claims  of  electrical  inventions  and  enter- 
prises? What  different  basis  than  this  can 
be  arbitrarily  established?  Where  shall  the 
line  be  drawn  between  those  electrical  en- 
terprises that  must  take  care  of  the  artificial 
currents  of  electricity  generated  by  them  and 
those  that  diall  not  be  required  to  do  so? 
To  concede  defendant's  claim  is  to  give  to 
it  an  injurious  use  of  plaintiff's  property, 
and  at  the  same  time  to  deny  plaintiff  toe 
harmless  use  of  its  own.  The  argument  that 
assumes  that  plaintiff  is  claiming  the  whole 
earth  as  a  return  circuit,  and  therefore  ap- 
propriating a  common  right  to  its  exclusive 
use,  because  ^  plaintiff's  portion  of  the  earth 
cannot  be  isolated  and  separated  electrically 
from  the  balance  of  the  earth,"  is  one  which, 
if  pressed  to  its  logical  results,  would  work 
a  revolution  in  the  law  as  to  the  use  of  the 
earth,  the  water,  and  the  air.  How,  if  this 
argument  be  sound,  can  any  one  insist  that 
the  air  and  water,  that  by  the  operation  of 
natural  law  visit  his  premises  and  support 
life,  shall  not  be  rendered  noisome  and  im- 
pure by  the  injurious  acts  of  his  neighbor? 
It  is  impossible  that  this  portion  of  tne  air 
and  water  can,  in  advance,  be  **  isolated  and 
separated  from  the  balance. "  Is  not  the  right 
to  the  use  of  air  and  water  as  **  common"  as 
that  to  use  electricity?  If  the  ri^ht  to  the 
harmless  use  upon  one's  own  premises  with- 
out injurious  aisturbance  from  others  of  air 
or  water  or  electricity  is  made  to  depend 
upon  his  ability  to  isolate  and  separate  in 
aavance  his  portion  of  these  elements  from 
the  "* balance,"  that  right  resolves  itself  into 
nn  ''airy  nothing."  The  suffgestion  that 
plaintiff,  in  using  the  earth  as  Its  return  cir- 
cuit, appropriates  and  uses  electically  the 
properties  intervening  between  its  exchange 
and  its  subscribers'  stations  in  any  other  than 
a  rightful  manner,  is,  as  we  think,  based 
upon  a  misconception.  The  plaintiff's  use 
of  electricity  causes  no  disturbance  electri- 
cally upon  these  intervening  properties  or 
elsewhere,  and  affords  no  inducing  cause, 
there  or  elsewhere,  for  the  invasion  of  its 
property  by  defendant's  artificial  electrical 
currents.  The  plaintiff  uses  the  intervening 
or  oUier  ouside  properties  for  electrical  pur- 
poses in  no  other  sense  than  it  uses  abutting 
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landi,  as  part  of  the  framework  of  the  earth, 
to  support  its  own,  or  uses  the  channel  of  the 
stream  upon  adjoining  lands  that  conveys  the 
water  by  natural  flow  to  its  own,  or  uses  the 
law  of  gravitation  that  causes  the  water  to 
flow  towards  its  land  instead  of  in  an  oppo- 
site direction.  The  plaintiff  does  not  assert 
the  right  to  an  injurious  use  of  electricity, 
even  upon  its  own  premises.  The  doctrine 
that  reason  sanctions  and  justice  approves, 
as  it  appears  to  us,  is  that  the  lawful,  harm- 
less, and  accustomed  use  upon  one's  land 
alike  of  water,  air,  or  electricitv,  cannot  be 
lawfully  obstructed  or  impairea  by  the  in- 
jurious act  of  another,  attended  with  such 
disturbance  of  natural  and  existing  condi- 
tions and  consequent  loss  as  that  caused  by 
conduction  in  this  case,  especially  when  the 
party  performing  the  injurious  act  had  the 
power  to  obviate  and  remedy  the  injury  or 
loss  without  greater  sacrifice,  comparatively, 
than  is  required  of  defendant  in  this  case  to 
remedy  conduction.  It  is  not  material  that 
the  injurious  act  is  done  upon  the  premises 
of  one  other  than  the  injured  party,  as  if  the 
channel  of  a  stream  is  out  upon  adjoining 
lands,  and  the  water  diverted,  or  the  waters 
on  them  arrested  in  their  regular  flow,  and 
then  turned  loose  in  flooding  quantities. 

To  sustain  plaintiff's  claim  accords  with 
the  analogies  of  the  law,  as  will  appear  from 
the  following  cases:  A  manufacturer  of 
cocoa  matting  used  a  delicate  chemical  to 
bleach  his  matting,  which  was  then  hung 
out  on  his  own  land,  in  the  air,  to  dry. 
Another  manufacturer  made  sulphate  of  am- 
monia, and  the  vapors  escaping  in  the  air 
combined  with  the  bleacher's  chemicals,  and 
blacked  his  mats.  It  was  shown  that  if  the 
cocoa-mat  maker  had  used  another  chemical, 
just  as  good  or  better,  his  mats  would  not 
have  been  affected.  But  it  was  held  that  he 
had  the  right  to  use  any  chemical  he  pleased, 
which  would  not  hurt  anybody  else,  and  that 
he  had  the  right  to  have  the  air  come  to  his 
lands  pure  and  untainted.  Cooke  v.  Forbes, 
L.  H.  o  Eq.  166.  A  manufacturer  discharged 
the  refuse  from  his  works  into  a  surntce 
stream.  It  corroded  the  boilers  of  another 
factory  below,  which  used  water  from  the 
stream  for  steam  purposes.  The  upper  man- 
ufacturer was  enjoined.  Merrifield  v.  Lom- 
bard, 18  Allen,  16,  00  Am.  Dec.  172.  A 
manufactory  of  copper  in  one  case,  and  of 
lead  in  another,  gave  off  vapors  which  were 
carried  bv  the  winds  upon  the  lands  of  an- 
other, and  injured  growing  crops,  fruit  trees, 
and  flowers.  They  had  to  close  down.  8t. 
Helen's  Smelting  Go.  v.  Tipping,  11  H.  L. 
Cas.  642;  Penneyhania  Lead  Uo*8  App,  96 
Pa.  116,  42  Am.  Rep.  584.  A  brewer  bored 
a  deep  well,  and  got  water  for  use  in  mak- 
ing his  ale.  There  was  no  running  stream 
below.  His  neighbor  had  a  similar  well, 
but  used  it  as  a  sink.  The  sewaee  perco- 
lated the  brewer's  lands,  and  polluted  the 
water  so  it  could  not  be  used  in  making  ale. 
The  brewer  was  protected  in  the  use  of  his 
well.  Ballard  v.  Tomlinson,  L.  R.  29  Ch. 
Div.  116.  The  Standard  Oil  Company  stored 
oil  in  its  warehouse.  The  oil  barrels  leaked. 
This  leakage  soaking  into  the  earth,  perco- 
lated Mr.  Rinnaird's  land,  and  ruined  his 
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spring.  It  was  held  the  companv  bad  no 
right  to  thus  use  itsproperty.  Ktnnaird  v. 
Standard  Oil  Co,  89  Er.  468,  7  L.  R.  A.  461. 
A  silk  maker  required  water  of  great  softness 
and  purity  to  wash  and  dye  his  silk.  He 
got  it  out  of  the  Chamot.  A  public  water 
companv  built  a  reservoir  above,  and  so  col- 
lected the  water  that  when  it  was  discharged 
the  purity  of  the  water  was  affected.  The 
company  had  to  quit.  Clowes  v.  Staffordshire 
Potteries  Waterworks  Co.  L.  R.  8  Ch.  126; 
Gould,  Waters,  §  219 ;  Acquaekanonk  Water 
Co,  V.  Watson,  29  N.  J.  Eq.  872. 

Although  the  precise  question  determined 
in  this  case  has  not  hitherto  been  necessarily 
involved  in  the  decision  of  any  case,  it  has, 
nevertheless,  been  considered  bv  some  of  the 
courts.  In  Hvdson  River  Teleph.  Co.  v.  Wa- 
tervliet  Tump.  SB.  Co.,  135  N.  T.  893,  17 
L.  R.  A.  674  (decided  in  1892),  the  court 
of  appeals  of  the  state  of  New  York  expressed 
its  views  as  follows :  ** The  defendant  insists 
that  it  has  an  equal  right  with  plaintiff  to 
make  use  of  this  property,  or  law  of  nature, 
in  the  conduct  of  its  business,  just  as  all  are 
entitled  to  the  common  use  of  the  air  and  the 
light  of  the  heavens,  which,  in  a  certain 
sense,  is  undoubtedly  true.  But  the  defend- 
ant does  sumething  more.  It  does  not  leave 
the  natural  forces  of  matter  free  to  act,  un- 
affected by  any  interferences  on  its  part.  It 
generates  and  accumulates  electricity  in  large 
and  turbulent  quantities,  and  then  allows  it 
to  escape  upon  the  premises  occupied  by  the 
plaintiff,  to  its  damage.  We  are  not  pre- 
pared to  hold  that  a  person  even  in  the  prose- 
cution of  a  lawful  trade  or  business  upon  its 
own  land,  can  gather  there  by  artificial  means 
a  natural  element  like  electricity,  and  dis- 
charge it  in  such  volume  that,  owing  to  the 
conductive  properties  of  the  earth,  it  will  be 
conveyed  upon  the  grounds  of  his  neighbor 
with  such  force,  and  to  such  an  extent,  as  to 
break  up  his  business,  or  impair  the  value 
of  his  property,  and  not  be  held  responsible 
for  the  resulting  injury.  The  possibilitiee 
of  the  manifold  industrial  and  commercial 
uses  to  which  electricity  may  eventually  be 
adapted,  and  which  are  even  now  foreshad- 
owed by  the  achievements  of  science,  are  so 
great  as  to  lead  us  to  hesitate  before  declar- 
ing an  exemption  for  liability  in  such  a 
case.  It  is  difficult  to  see  how  responsibil- 
ity is  diminished  or  avoided  because  the 
actor  is  aided  in  the  accomplishment  of  the 
result  by  a  natural  law.  It  is  not  the  opera- 
tion of  the  law  to  which  plaintiff  objects, 
but  the  projection  upon  its  premises,  by 
unnatural  and  artificial  causes,  of  an  electric 
current,  in  such  a  manner,  and  with  such 
intensity,  as  to  materially  injure  its  prop- 
erty. It  cannot  be  questioned  that  one  has 
the  right  to  accumulate  water  upon  his  own 
real  property,  and  use  it  for  a  motive  power ; 
but  he  cannot  discharge  it  there  in  such 
quantities  that,  by  the  action  of  physical 
forces,  it  will  inundate  his  neighbor's  lands, 
and  destroy  his  property,  and  shield  himself 
from  liability  by  the  plea  that  it  was  not 
his  act,  but  an  inexorable  law  of  nature, 
that  caused  the  damage.  Except  where  the 
franchise  is  to  be  exercised  for  the  benefit  of 
the  public,  the  corporate  character  of  the 
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argreasor  can  make  no  difference.  The  leg- 
Ifllative  authority  is  required  to  enable  it  to 
do  business  in  its  corporate  form ;  but  such 
authority  carries  with  it  no  lawful  rieht  to 
do  an  act  which  would  be  a  trespass  if  done 
by  a  private  person  conducting  a  like  busi- 
ness. If  either  collects,  for  pleasure  or  prof- 
it^ the  subtle  and  imperceptible  electric 
fluid,  there  would  seem  to  be  no  great  hard- 
ship in  imposing  upon  it  or  him  the  same 
duty  which  is  exacted  of  the  owner  of  the 
accumulated  water  power, — that  of  provid- 
ing artificial  conduit  for  the  artificial  prod- 
uct, if  necessary  to  prevent  injury  to 
others. "  The  opinion  of  the  supreme  court 
of  New  York  was  to  the  same  effect.  An 
English  Jud^e,  in  a  recent  case,  has  thus 
stated  his  views:  ''But,  after  reflecting 
mudi  on  the  merits  of  the  case,  on  the  argu- 
ment addressed  to  me,  and  on  the  peculiarity 
of  an  electric  current  as  distinguished  from 
every  other  power,  I  fail  to  see  any  reason 
why  the  principle  should  not  be  applied  to 
it.  I  cannot  see  my  wa>  to  hold  that  a  man 
who  has  created,  or,  if  that  be  inaccurate, 
called  into  special  existence,  an  electric  cur- 
rent for  his  own  purposes,  and  who  discharges 
it  into  the  earth,  beyond  his  control,  is  not 
as  responsible  for  damages  which  that  cur- 
rent does  to  his  neighbor,  as  he  would  have 
been  if  instead  he  had  discharged  a  stream 
of  water.  The  electric  current  may  be  more 
erratic  than  water,  and  it  may  be  more  diflS- 
cult  to  calculate  or  to  control  its  direction 
or  force;  but,  when  once  it  is  established 
that  the  particular  current  is  the  creation  of, 
or  owes  its  special  existence  to,  the  defend- 
ant, and  is  discharged  by  him,  I  hold  that 
if  it  find  its  way  onto  his  neighjtK)r's  land, 
and  then  damages  the  neighbor,  the  latter 
has  a  cause  of  action. "  National  Teiepk.  Oo. 
▼.  Baker  [1893J  2  Ch.  201.  The  same  doc- 
trine is  maintained  by  Judge  Taft,  then  ludge 
of  the  superior  court  of  Cincinnati,  and  now 
a  justice  of  the  federal  circuit  court  of  ap- 
peals, in  the  case  of  Oity  A  Bttburban  Teleg. 
Amo.  v.  dneinnaii  Inclined  Plane  B.  Co, 

The  injury  bv  conduction  constitutes  such 
invasion  or  taking  of  plaintiff's  property  as 
renders  defendant  liable  for  the  damage  done. 
It  is  a  direct  and  immediate  result  of  defend- 
ant's injurious  act.  It  imposes  a  burden 
upon  plaintiff's  property  *that  impairs  its 
use  and  value.  The  loss  is  flxed  ana  definite 
in  amount.  It  can  make  no  difference  that 
no  material  thing  was  taken,  or  that  the  loss 
resulted,  not  from  contact  of  material  things, 
but  through  the  agency  of  the  subtle  and 
impalpable  electric  fluid.  The  important 
consideration  is  that  a  thing  of  value  has 
been  taken  from  plaintiff  for  the  benefit  of 
defendant  as  the  representative  of  the  pub- 
lic, and  for  that  thing  compensation  must 
be  made.  It  is  a  plain  dictate  of  justice 
that  the  public,  not  the  individual  citizen, 
should  bear  the  burdens  imposed  upon  pri- 
vate property  for  the  public  benefit.  That 
defendant*^  act  may  have  been  authorized 
and  lawful  can  make  no  difference.  The 
legislature  has  not  the  power  (except  perhaps 
as  to  corporate  franchises)  to  authorize,  and 
in  this  case  it  has  not  undertaken  to  author- 
ize, the  taking  of  private  property  for  a  pub- 
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lie  use  without  compensation.  Says  Mr. 
Taylor  on  Corporations:  *'To  constitute  a 
taking  of  property,  it  is  not  necessary  that 
any  material  thing  be  actually  taken ;  it  is 
enough  if  any  right  of  the  owner  respecting 
the  tfiing  owned  be  impaired,  so  that  he  can- 
not apply  the  thing  to  all  the  uses  of  which 
it  was  formerly  capable.  The  legislature 
cannot  authorize  either  a  direct  or  a  conse- 
quential taking  or  injury  to  property  with- 
out compensation ;  and  if  a  corporation  vol- 
untarily, for  its  own  benefit,  so  constructs 
a  work  as  necessarily  to  injure  the  property 
(».  e.  the  thing  owned)  of  an  individual,  or 
deprive  him  or  any  riffht  he  may  possess  re- 
guxling  the  thing  which  he  owns,  or  his 
rights  therein,  it  will  be  bound  to  compen- 
sate him  for  his  damages,  even  though  the 
work  be  properly  and  lawfully  Constructed. " 
Sections  173,  478,  and  numerous  cases  cited. 
Mr.  Lewis,  in  his  late  exhaustive  work  on 
Eminent  Domain,  sums  up  the  doctrine  in 
these  words:  **What  possible  distinction 
can  there  be  between  the  actual  taking  of 
my  property,  or  a  part  of  it,  and  occupying 
it  for  the  erection  of  a  railroad  track,'  or  a 
gas  house,  and  invading  it  by  an  agency  that 
operates  as  an  actual  abridgement  of  its  bene- 
ficial use,  and  possibly  a  complete  and  prac- 
tical ouster?"  Section  152.  ''An  act  whldi 
authorized  a  particular  business  at  a  partic- 
ular place,  which  necessarily  defiled  the 
air  so  as  to  create  a  nuisance,  would  be  void, 
unless  it  was  for  public  use,  and  if  for  pub- 
lic use,  such  as  manufacturing  gas  for  a  city, 
would  be  subject  to  the  constitutional  limit- 
ation of  making  compensation."  Id.  ;  and 
see  sections  55,  57,  149.  Says  Mr.  Wood, 
in  his  work  on  Nuisances:  ^Wharever  the 
exercise  of  the  right  (asserted)  operates  to 
destroy  an  easement  incident  to  real  prop- 
erty, or  amounts  to  an  actual  physical  in- 
vasion of  property  by  some  agency  that  pro- 
duces injury  thereto,  or  imposes  a  burden 
thereon,  this  is  a  taking  of  property. "  Sec- 
tion 762.  And  further:  *^The  legislature 
cannot  confer  upon  a  corporation  the  right 
to  do  any  act  that  imposes  a  burden  upon  the 
property  of  others  that  amounts  to  an  actual 
taking  of  property  for  public  purposes  go  as 
to  exempt  such  corporation  nrom  liability 
for  all  damages  that  result  from  the  exercise 
of  their  franchise  that.  In  law,  amounts  to 
a  taking  of  property."  Id.  g  759.  See  also 
Gray  v.  KnoxviUe,  85  Tenn.  99 ;  Ea$t  End 
Street  B,  Co,  v.  Doyle,  88  Tenn.  747,  9  L. 
R.  A.  100 ;  Myera  v.  81,  Ltmie.  82  Mo.  878 ; 
Ahendroth  v.  Manhattan  B,  Oo.  122  N.  Y.  1, 
11  L.  R.  A.  634.  The  injury  by  conduction 
does  not  belong  to  that  class  of  ''consequen- 
tial inluries"  or  **  inconveniences"  which,  it 
is  said,  must  be  borne  in  ordinary  cases 
without  compensation,  as  the  penalty  and 
price  of  living  in  cities  and  enjoying  the 
conveniences  and  comforts  of  civilized  life. 
These  are  usually  of  such  character  as  to 
affect  the  community  generally,  and  are, 
therefore,  in  a  sense,  borne  by  the  public. 
The  damages  thereby  infiicted  are,  moreover, 
not  of  easy  and  satisfactory  computation. 
Herie  the  injury  is  the  direct  result  of  an  in- 
jurious act,  and  of  a  graver  character  than  a 
mere  inconvenience.    It  affects  a  single  per- 
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son  seriously,  and  the  community  only  in- 
cidentally. The  loss  inflicted  is  definite  in 
amount. 

We  respectfully  dissent  from  the  view  ex- 
pressed by  Jvdgt  Brown,  in  the  in i unction 
case  between  these  companies,  where  he 
classes  this  injury  with  the  inconveniences 
that  result  from  ^the  smoke  that  fills  our 
lun^s  and  soils  our  garments,  the  dust  that 
enters  our  dwellings  and  stores  and  damages 
our  furniture,  the  noxious  odors  that  assault 
our  nostrils,  the  impure  water  we  are  some- 
times compelled  to  drink,"  which  he  says 
*'are  the  necessary  penalties  we  pay  for  liv- 
ing in  cities,  but  in  ordinary  cases  there  is 
no  legal  remedy  for  the  evil."  Cumberland 
Teleph,  A  TeUg.  Go.  v.  United  Klectrie  R.  Co, 
42  Fed.  Hep.  279,  12  L.  R.  A.  644.  This  is 
not,  in  our  opinion,  an  ordinary  case,  in 
which  compensation  should  be  denied,  even 
if  it  is  classed  as  an  **  inconvenience"  or 
''consequential  injury." 

It  has  been  suggested  that  the  electric  rail- 
way companies  may  be  subjected  to  multi- 
plicity of  suits  under  this  decision.  That 
mav  be  inconvenient  and  expensive  for  the 
railway  companies,  but  it  constitutes  no  de- 
fense to  their  liability  for  the  value  of  pri- 
vate property  taken  for  their  use.  Besides, 
the  inconvenience  is  not  all  on  one  side.  It 
might  prove  equally  inconvenient  for  the 
citizen  to  have  his  right  to  maintain  a  tele- 
phone at  his  home  or  place  of  business  placed 
at  the  mercy  of  the  electric  railway  com- 
panies. 

One  question  remains :  Was  it  plaintiff's 
legal  duty,  upon  the  institution  of  defend- 
ant's electric  system,  to  protect  itself  from 
the  injurious  consequences  by  makinff,  at  its 
own  ultimate  cost,  such  changes  in  Its  pre- 
existing plant  as  would  obviate  the  effects 
of  conduction, — e,  g.  by  putting  in  the  Mc- 
Leuer  device?  We  answer  this  question  in 
the  negative.  The  defendant  must  take  care 
of  the  natural  and  reasonable  consequences 
of  its  own  act.  The  plaintiff,  being  in  the 
lawful  possession  and  enjoyment  of  its  own 
property,  was  under  no  obligation  to  take 
notice  of  defendant's  approach  or  to  get  out 
of  Its  path.  Judge  Brown  says,  in  his  opin- 
ion in  the  injunction  case:  ''If  in  the  case 
under  consideration  it  were  shown  that  the 
double  trolley  would  obviate  the  injury  to 
complainant  without  exposing  the  defend- 
ants or  the  public  to  any  great  inconvenience 
or  a  large  expense,  we  think  it  would  be 
their  duty  to  make  use  of  it,  and  should 
have  no  doubt  of  our  power  to  aid  the  com- 
plainant by  an  Id  junction."  This  is  correct 
as  regards  the  application  for  an  iDJunction, 
but  ii  it  is  to  be  understood  as  holding  that 
defendant  would  not  be  liable  for  the  loss 
by  conduction  if  plaintiff  could  apply- the 
cheaper  remedy,  then  we  dissent  mm  the 
view  expressed.  The  plaintiff  can  only  re- 
cover such  loss  as  necessarily  resulted  to  it 
from  defendant's  act.  It  must  use  due  dili- 
gence to  prevent  unnecessary  loss.  The  fact 
that  plaintiff  could  apply  the  cheaper  rem- 
edy would  affect  the  amount  of  its  recovery, 
but  not  the  fact  of  defendant's  liability. 
The  right  of  the  owner  to  compensation  n>r 
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his  property  taken  for  public  use  does  not 
depend  upon  any  consideration  of  this  sort. 

we  have  been  referred  to  some  cases  that 
maintain  views  in  apparent  conflict  with 
those  expressed  herein.  It  is  sufficient  to 
say  of  these  cases  that  the  New  York  and  Ohio 
cases  were  decided  chiefly  upon  considera* 
tion  of  particular  statutes.  Cincinnati  In* 
dined  Fiane  R.  Go.  v.  City  A  Suburban  Teleg, 
As8o.  48  Ohio  St.  800,  12  L.  R.  A.  684.  They 
were,  without  exception,  injunction  cases, 
in  which  the  telephone  companies  appeared 
at  great  disadvantage,  as  seeking  to  obstruct 
the  path  of  progress,  and  to  debar  the  pub- 
lic of  a  great  convenience.  In  that  contest 
the  telephone  companies  sought  to  take  the 
lives  of  the  electric  railwav  companies. 
Here  the  question  is  one  of  liability  for  a 
sum  that  would  impose  no  serious  hardship 
upon  either  party  to  bear.  In  none  of  the 
cases  was  the  question  here  decided  neces- 
sarily involved.  It  was  discussed,  however, 
by  some  of  the  courts.  It  was  perfectly  clear 
in  the  injunction  cases  that  the  telephone 
companies  were  not  threatened  with  irrepara- 
ble injury.  They  bad  an  adequate  remedy 
by  suit  at  law  for  damages.  On  the  other 
hand,  to  have  enjoined  the  railwav  companies 
would  have  inflicted  irreparable  injury  upon 
them  and  the  public. 

As  the  result  upon  the  whole  case,  the  judg- 
ment below  is  affifjned  a$  to  the  lou  by  induction^ 
and  reversed  in  all  other  respects.  And  upon 
the  written  stipulation  of  the  parties  that 
final  judgment  shall  be  entered  here  there 
will  be  entered  in  this  court  judgment  in 
favor  of  plaintiff  and  against  defendant  for 
i8.660.68  for  loss  by  conduction,  and  $816 
for  loss  by  conflict  of  poles  and  wires,  with 
interest  from  date  when  expended,  and  all 
costs  of  this  cause. 

Judge  Caldwell  concurs  in  the  result  of 
this  opinion  on  the  question  of  conflict  of 
poles  and  wires  and  on  the  question  of  in- 
duction, but  does  not  agree  on  the  question 
of  conduction. 

WUkeSt  J' t  dissenting : 

I  concur  in  the  opinion  of  the  majority  as 
to  the  liability  of  the  electric  railway  com- 
pany for  damages. for  the  interference  of  the 
poles  and  wires  of  the  railway  company  with 
those  of  the  telephone  company  on  Main 
street.  East  Nstshville,  upon  the  ground  upon 
which  it  is  placed  by  the  majority.  I  also 
concur  with  the  majority  as  to  the  liability 
of  the  railwav  company  for  all  damage? 
caused  by  conduction,  and  think  the  conclu- 
sion can  properly  be  arrived  at  upon  the 
grounds  taken  by  the  majority.  But  I  am 
unable  to  concur  with  the  majoritv  that  the 
use  of  the  streets  by  an  electric  railway  com- 
pany is  an  ordinary  use  of  the  streets  in  the 
sense  of  the  statute  and  charter  provision. 
The  use  of  a  street,  in  it«  broad  sense,  is  the 
purpose  or  object  of  the  street.  This  is  sim- 
ply to  furnish  a  highway  or  passageway 
from  one  portion  of  the  city  to  another,  and 
from  one  man's  premises  to  another.  But 
this  highway  may  be  used  for  this  purpose 
in  many  different  modes.    It  may  be  used 
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by  foot  paflsengen,  by  horses,  by  carriages, 
by  wHgoDS,  or  by  street-cars  drawn  by  animal 
power.  These  are  all  ordinary  or  common 
uses,  and  have  been  from  time  immemorial. 
What  is,  then,  the  ordinary  or  legitimate  use 
of  the  street?  We  would  say,  in  the  words 
of  Mr.  Lewis  in  Rafferty  v.  Oentral  Traction 
Co.  147  Pa.  679:  First.  The  right  of  pas- 
9a^e, — the  right  of  each  member  of  the  com- 
munity to  use  the  street  for  travel  on  foot, 
with  animals,  or  in  vehicles  drawn  by  ani- 
mals, including  the  right  to  such  new  models 
of  tx)nveyance  as  are  adapted  to  the  ordinary 
surface  of  the  highway,  and  are  free  to  be 
emploved  by  any  member  of  the  community. 
Second.  The  right  to  improve  the  street  for 
the  purpose  of  facilitating  the  ri^ht  of  pas- 
saga,  as  by  grading,  paviofir,  draining,  light- 
ing, etc.  Third.  The  riglit,  sanctioned  by 
long  usaffe  and  acquiescence,  and  by  fre- 
quent judicial  recognition,  to  lav  sewers, 
gsa  pipes,  and  water  pipes  beneath  the  sur- 
face, for  use,  not  only  in  connection  with 
the  right  of  passage,  but  also  in  connection 
with  the  abutting  property.  Fourth.  The 
right,  possibly,  to  use  the  space  beneath  the 
surface  to  a  limited  extent  for  pipes  or  other 
Appliances  to  distribute  any  article  of  con- 
Tenience  or  necessity  to  the  occupiers  of 
abutting  property,  such  as  steam,  petroleum, 
hot  water,  electricity,  and  the  like.  Fifth. 
The  rii^ht,  upheld  by  very  numerous  decis- 
ions, of  laying  down  a  street  railroad  so  as 
to  correspond  with  the  surface  of  the  street, 
and  to  be  operated  bv  animal  power.  Be- 
yond this  the  authorities  do  not  compel  us 
to  go,  and  reason  and  justice  forbid.  It  has 
been  uniformly  held,  and  it  is  conceded,  that 
an  ordinary  horse  railway  is  an  ordinary  use 
of  the  streets.  It  is  virtually  the  same  as  a 
carriage  or  omnibus  line,  except  the  simple 
fact  that  the  stree^car  is  confined  to  a  single 
track,  while  other  vehicles  may  pass  at  will 
^▼er  other  parts  of  the  street  between  the 
pavements.  2  Dill.  Mun.  Corp.  723 ;  Taggart 
▼.  Newport  Street  E.  Go.  16  R.  I.  668,  7  L.  R. 
A.  205.  This  court  has  held  that  a  dummy 
line  is  a  new  use  and  an  additional  servitude. 
Baet  End  Street  E  Ch.  ▼.  Davie,  88  Tenn. 
751,  9  L.  R.  A.  100.  It  has  likewise  been 
held  that  a  cable-car  line  is  an  additional 
servitude.  People  v.  Hewton,  112  N.  T.  896, 
8  L.  R  A.  174.  That  an  elevated  railway 
is  a  new  use  has  also  been  held,  and  is  gen- 
erally conceded.  Thus  the  law  stands  as  to 
the  several  improvements  upon  the  ordinary 
street  railroad. 

Now,  at  the  time  the  electric  car  system 
was  inaugurated,  **an  electric  street-car  was 
neither  usual  nor  common.  It  was  not  even 
lawful.  -Not  until  several  years  after  the 
telephone  was  in  operation  was  it  lawful  to 
use  such  power  to  propel  street  railways.  A 
network  of  wires,  aouble  rows  of  poles,  cross 
wires,  and  long  wires  charged  with  danger- 
ous currents  of  electricity,  constant  and  aaz- 
zling  flashes  beneath  the  wheels,  cars  run- 
ning swiftly  without  any  visible  means  of 
propulsion  (the  most  alarming  form  of  lo- 
comotion to  horses),  and  flashing  fire  all  the 
while,  noisy  machinery,  and  all  unknown 
to  former  ages,  and  now  allowable  only  by 
special  statute,  can  hardly  be  called  the 
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usual  and  common  or  'ordinary'  use  of  a 
public  street.**  We  think  the  practicable 
test  to  determine  whether  the  use  is  new  or 
an  ordinary  use  is  the  character  and  kind  of 
the  motive  power  used.  There  are  valid 
and  permanent  distinctions  between  different 
sorts  of  traffic,  between  a  railroad  which  con- 
forms to  the  surface  of  a  street  and  one  which 
does  not,  between  a  railroad  with  a  super- 
structure and  one  without  a  superstructure, 
between  a  railroad  operated  by  animal  power 
and  one  operated  by  other  power.  The  march 
of  invention  cannot  obliterate  these  distinc- 
tions, nor  can  improvements  and  variations 
in  railroad  construction  and  operation.  All 
of  these  distinctions  can  be  applied  to  the 
horse  railroad,  and  it  is  capable  of  a  logical 
and  permanent  distinction  from  all  other 
railrcMuis.  The  one  particular  which  distin- 
guishes it  from  all  other  railroads  is  the  mo- 
tive power.  Other  railroads  may  be  operated 
upon  the  same  sort  of  track ;  other  railroads 
may  be  operated  without  a  superstructure, 
or  may  be  confined  to  street- passenger  traflSc ; 
but  animal  power  is  animal  power  for  all 
time,  and  no  other  form  of  power  can  be  con- 
founded with  it.  In  all  the  early  horse-rail- 
road decisions  the  identity  of  the  motive 
power  with  that  applied  to  ordinary  vehicles 
was  especially  relied  upon.  The  moment 
this  basis  of  distinction  is  cast  aside,  that 
moment  the  whole  subject  is  thrown  into 
inextricable  confusion.  If  the  steam  motor 
is  allowed,  then  there  is  no  resting  place  be- 
tween the  smallest  motor  and  the  largest  lo- 
comotive. While  I  think  the  reason  of  the 
rule  is  that  the  electric  car  line  is  a  new  use 
and  additional  servitude,  I  do  not  consider 
that  the  question  is  settled  to  the  contrary 
by  the  authorities.  I  recognize  the  number 
of  authorities  cited  by  the  majority  opinion. 
Only  two  of  them  are  decisions  of  courts 
of  last  r%wn, -—Cincinnati  Inclined  Plane  E, 
Co,  V.  City  A  Suburban  TeUg,  Aeeo,  48  Ohio 
Bt.  890,  12  L.  R.  A.  584 ;  Hudeon  Eiwr  Teleph. 
Go,  V.  Watervliet  Tump.  4t  E,  Co.  185  N. 
Y.  898,  17  L.  R.  A.  674,— and  these  were 
upon  statutes  and  charters  different  from 
ours,  and  having  peculiar  provisions.  More- 
over, all  the  cases  were  applications  in  equity 
for  an  injunction  by  the  telephone  company, 
on  which  it  was  necessary  to  show,  not  only 
that  the  telephones  were  wrongfully  inter- 
fered wiUi  and  injured,  but  also  that  the 
remedy  at  law  was  inadeauate,  and  the  in- 
jury not  susceptible  of  being  righted  by  an 
action  at  law  for  damages.  The  actions  be- 
ing brought  by  the  telephone  companies,  the 
result  was  that  in  most  cases  the  injunctions 
were  refused.  But  the  text- writers  agree 
that  the  question  as  between  the  telephones 
and  railways  is  still  open  and  unsettled,  and 
they  incline  to  the  view  that  the  electric  car 
system  is  a  new  use  and  additional  servitude. 
Keasbey,  Electric  Wires,  158;  Thompson, 
Electricity,  64;  Booth,  Street  Railways, 
§  185 ;  Eafferty  v.  Central  Traction  Go.  147 
Pa.  579;  2  Dill.  Mun.  Corp.  2d  ed.  892; 
Taggart  v.  Nevoport  Street  E,  Co,  16  R.  L 
668,  7  L.  R.  A.  205.  In  this  case  for  the 
first  time  the  naked  question  of  law  is  pre- 
sented untrammeled  by  the  considerations 
which  applications  for   injunctions  in  ad- 
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Tanoe  inyoWe.  The  present  case  is  one  at 
law,  to  recover  damages  which  have  been 
sustained,  and  the  cases  cited  and  relied  on 
by  the  majoritv  are  not  conclusive. 

Holding  to  this  view,  I  am  of  opinion  the 
electric  company  is  liable  for  all  the  dam- 
ages caused  to  the  telephone  plant,  and  the 
judgment  of  the  court  below  should  be  re- 
versed, and  judgment  given  here  for  the  sev- 
eral amounts  claimed. 

Bright*  Bpedai  Judge:  I  concur  in  this 
opinion. 

Snodflprass*  </.,  dissenting: 

I  cannot  agree  with  the  majority  of  the 
court  as  to  liability  of  defendant  for  injury 
by  conflict  of  poles  on  the  streets,  and  my 
disagreement  is  based  upon  the  ground  that 
defendant's  use  of  the  street,  being  the  dom- 
inant use  for  a  proper  street  purpose,  and 
the  city  having  In  ract  authorized  and  di- 
rected the  erection  of  the  electric  railway 
poles  where  placed,  the  telephone  company, 
whose  occupation  of  the  street,  while  a  law- 
ful and  permissive  one,  was  nevertheless  not 
a  street  use  proper,  cannot  complain  because 
the  poles  of  the  electric  railway  company 
were  placed  on  one  side  of  the  street,  when, 
in  fact,  they  might  have  been  placed  on  the 
other.  The  telephone  company  can  no  more 
complain  of  this  than  could  any  other  prop- 
erty holder  on  that  side  of  the  street  complain 
because  poles  were  not  located  on  the  other. 
If  so,  when  such  poles  arc  placed  in  front 
of  buildings  constructed  on  one  side  of  the 
street,  opposite  which  there  are  none,  the 
owners  of  the  buildings  may  then  rightfully 
complain  that  the  poles  should  have  been 
placed  on  the  other  side,  and  in  front  of  the 
vacant  property, ~a  clearly  inadmissible 
claim.  It  being  clear  that  the  telephone 
company  is  on  the  streets  merely  by  permis- 
sion, and  that  their  occupancy  is  subordinate 
to  any  street  use  to  which  the  city  mi^ht 
wish  to  devote  the  streets,  when  Uie  city  has 
undertaken  to  use  them  for  electric  railway 
purposes  it  cannot  be  hindered  in  doing  so, 
nor  can  the  telephone  company  claim  dam- 
ages for  such  use,  authorized  and  directed 
by  the  city.  The  concession  or  determination 
that  the  electric  railroad  use  is  a  proper  street 
use  is  conclusive  of  that  question,  and  nei- 
ther the  city  nor  the  company  can  be  made 
by  the  telephone  company  to  select  one  side 
rather  than  another  of  the  street  for  placing 
the  poles,  or  pay  damages  if  it  does  not  do 
so.  On  this  theory  alone,  too,  is  bnsed  the 
other  conclusion  of  the  majority  that  the  de- 
fendant is  not  liable  for  damages  caused  by 
induction.  If  not  liable  for  one,  it  is  not  for 
the  other.  Properly  considered,  the  two  con- 
clusions are  necessarily  in  conflict. 

It  will  not  do  to  say  the  city  can  let  the 
electric  railway  company  run  its  wires  par- 
allel with  the  wires  of  the  telephone  company 
on  the  streets,  so  as  to  destroy  the  use  of  the 
latter  wires,  and  not  be  liable,  and  cannot 
let  it  erect  street-railway  poles  and  wires  in 
contact  with  them  without  being  liable. 
The  right  to  permit  the  erection  of  poles  in- 
cludes the  right  to  permit  it  anywhere  the 
poles  can  be  properly  erected,  at  the  discre- 
tion of  the  city.    It  cannot  be  made,  directly 
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or  indirectly,  by  imposition  ci  penalty  in 
damages  on  its  grantee,  to  choose  a  particu- 
lar side  of  the  street.  The  railway  use  be- 
ing a  street  use,  the  telephone  company's 
rights,  granted  in  subserviency  thereto,  must 
yield  to  tlie  claim  of  the  city  and  its  grantee 
for  street  service.  In  this  connection  it  must 
not  be  forgotten  that  though,  under  the  Act 
of  1885,  it  was  permitted  to  telephone  com- 
panies to  construct  their  lines  alone  and  over 
the  public  highways  and  streets,  ft  was  not 
intended  thereby  to  recognize  such  use  as  a 
proper  roadway  or  street  use,  for  it  waS  in 
the  samt  act  provided  that  this  permission 
was  granted  upon  the  condition  that  the  or- 
dinary use  of  such  public  highways,  streets, 
etc.,  be  not  thereby  obstructed.  It  is,  of 
course,  too  clear  for  argument  that  it  is  not 
a  necessity,  for  the  operation  of  a  telephone 
line,  that  it  be  erected  in  the  streets,  it  is  a 
convenience  to  it,  of  course,  and  the  permis- 
sion it  obtained  through  legislation  was  a 
very  desirable  one ;  but  it  did  not  obtain  it 
upon  any  theory  that  it  was  a  street  use,  nor 
can  any  such  claim  be  made  for  it.  With 
or  without  the  act,  therefore,  it  is  a  subor- 
dinate use,  permissive  only  for  convenience, 
and  must  yield  to  any  claim  of  the  public  for 
lef^itimate  street  uses,  of  which  the  electric 
railway  is  one. 

On  the  main  point  in  controversy — the 
right  of  damages  for  injuries  inflicted  by 
conduction — I  also  disagree  with  the  major- 
ity. The  majoritv  opinion  is  founded  and 
can  be  founded  alone  on  the  idea  that  the 
complainant  has  the  natural  right  to  the  use 
of  the  earth  as  a  return  circuit,  for  the  com- 
plainant does  not  profess  to  own  the  inter- 
vening earth  between  points  where  its  wires 
on  the  premises  of  its  several  subscribers  are 
buried  and  its  plant.  It  is  only  in  conse- 
quence of  this  use  of  the  earth,  and  its  nat- 
ural right  to  use  it,  that  the  telephone 
company's  intersecting  locations  at  various 
places  are  of  value.  Disconnect  these  from 
the  right  to  use  the  adjacent  earth  owned  by 
others  than  itself  intervening  between  these 
points  and  its  exchange,  and  it  has  no  valu- 
able property  in  its  buried  wires  on  the  prem- 
ises of  subscribers.  So  that,  in  order  to  deny 
the  defendant  the  right  to  use  the  earth  for 
a  return  circuit,  this  very  rieht  must  be  con- 
ceded to  complainant.  And  it  must  logically 
be  conceded  that,  having  first  taken  posses- 
sion, it  has  acquired  a  monopoly  of  the  earth. 
The  position  aestroys  itself,  for  it  must,  to 
be  true,  assume  the  existence  of  a  right  in 
one  which  has  to  be  taken  for  granted  in 
order  to  disprove  that  the  same  ri^ht  exists 
in  another.  It  is  no  answer  to  this  to  say 
that  complainant  has  a  natural  current,  not 
disturbing  electrical  conditions,  or  a  harm- 
less current.  It  is  not  a  natural  current,  but 
an  artificial  one,  depending  for  its  existence 
on  the  generation  and  specific  direction  of 
increased  electric  fluid,  and  along  an  artifi- 
cial channel.  It  is  not  harmless  any  more 
than  the  other,  except  that  it  is  not  power- 
ful enough  to  overcome  or  practically  inter- 
fere with  the  other,  and  in  the  sense  that,  in 
this  contact,  it  produces  no  obviously  injur- 
ious results.  But  it  is  unnatural,  and  the 
hurtful  or  harmless  character,  as  compared 
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to  the  other,  is  different  in  de^ee  merely, 
and  not  in  kind,  as  both  are  alike  artificial 
and  powerful.  No  scientist  has  yet  been 
able  to  show  how  or  where  the  injurious  con 
tact  flrst  occurs.  Whether  it  originates  on 
the  land  where  the  wires  are  buried,  or  else- 
where on  the  circuit,  and  pursues  its  entire 
roand,  is  a  matter  of  speculation  merelv. 
Tlie  hurtful  overflow  or  disturbance  may,  in 
fact,  originate  at  a  point  entirely  away  from 
the  telephone  wire*s  intersection  with  the 
earth,  and  on  land  which  the  telephone  com- 
pany does  not  claim ;  but,  assuming  the  con- 
tact and  disturbance  to  commence  tnere,  then 
ft  could  not  work  an  injury,  unless,  in  con- 
nection with  that  particular  land,  the  com- 
plainant had  undertaken  to  use  the  earth 
away  from  it  as  a  circuit ;  and  so  the  injury 
is  not  to  the  specific  property,  but  to  the  cir- 
cuit of  the  earth  thus  sought  to  be  appro- 
priated and  monopolized.  Complainant's 
use  of  the  earth  as  a  return  circuit  wa»,  of 
course,  on  the  theory  we  are  treating  it,  a 
rightful  appropriation  by  complainant,  be- 
cause that  of  a  property  of  the  earth  for  such 
as  is  common  to  all.  But  it  cannot,  for  tliat 
▼ery  reason,  be  an  exclusive  or  monopolistic 
appropriation.  If  a  right  at  all,  it  can  only 
be  a  natural,  common  ri^ht,  and  cannot  be 
asserted  against  the  exercise  of  a  like  right 
irhich  may  impair  it,  because  it  cannot" be 
•xclusive  property ;  for  such  use  of  the  earth 
as  may  be  made  exclusive  by  monopolizing 
can  never  be  recognized  as  property. 

Principles  deduced  from  cases  of  poisoned 
air,  polluted  water,  obstructed  light,  etc., 
aie  inapplicable,  as  drawn  from  plausible, 
but  faulty,  analogies.  These  are  injuries 
xesulting  in  specific  places  to  persons  having 
the  right  to  the  free  and  exclusive  enjoyment 
of  so  much  of  these  elements  as  are  their  own, 
or  necessary  to  their  own  use.  But  such 
rights  cannot  be  enlarged,  and  these  cases 
made  applicable  to  the  case  of  a  claim  to  use 
the  earth  for  a  special  benefit  from  point  of 
contact  of  a  wire  (part  of  an  artificial  cir- 
cuit), on  one's  own  property  to  any  other 
remote  point  through  lands  not  so  owned, 
and  through  which  the  claimant  could  ac- 
quire right  of  way  only  by  natural  inherit- 
ance, in  common  with  all  mankind,  or  by 
purchase.  If  the  right  exists  as  a  natural 
right,  it  must  be  common,  and  cannot  be  ex- 
clusive. It  is  not  pretended  by  complainant 
that  it  has  been  acquired  by  purchase,  and 
therefore  it  does  not,  as  claimed  by  complain- 
ant, exist  at  all.  Tbat  complainant's  pri- 
vate property  is  not  affected,  independently 
of  its  claim  to  the  use  of  Uie  earth  as  a  cir- 
cuit, is  manifest,  for  no  electric  fluid  could 
affect  such  property  in  tbe  form  of  land 
leased  or  owned  by  complainant,  unless  the 
circuit — ^the  artificial  circuit— was  estab- 
lished. 

The  effect  of  this  holding  of  the  majority 
is  to  make  the  railroad  oompanv  liable  for 
injury  to  all  property  within  the  influence 
of  its  escaping  electric  current,  for  it  is  as- 
sumed that  the  value  for  telephonic  use  of 
all  property  within  the  influence  of  this  cur- 
rant is  impaired.  If  this  be  true,  it  is  im- 
material whether  such  property  is  now  being 
so  used  or  not.    The  destruction  of  its  capa- 
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bilitv  for  such  use  would  necessarily  give 
the  right  to  damai^es.  It  must  fol  low,  there- 
fore, upon  this  theory,  that  all  land  within 
the  ran^e  of  the  electric  influence  of  defend- 
ant's circuit  is  impaired  in  value,  tliough 
not  a  foot  of  it  has  any  such  value  without 
connecting  it  with  an  artificial  circuit. 
This  injury,  It  appears  to  me,  cannot,  in 
fact,  result,  but  it  roust  be  held  to  result  on 
the  theory  of  the  majority.  The  assumption 
that  complainant  has  the  same  right  to  the 
use  of  tbe  electric  circuit  established  over 
adjacent  lands  as  it  has  to  the  support  of 
adjacent  laud,  use  of  surround ine  air,  or  of 
water  distantly  fiowing  and  finally  passing 
through  its  property,  is  obviously  fallacious, 
because  all  these  are  natural  elements  in  natu 
ral  condition,  ultimately  naturally  brought, 
without  artificial  means  or  special  appropria- 
tion thereby,  for  complainant's  use.  But 
complainant's  claim  to  a  special  artificial 
use  of  the  earth  throughout  that  portion 
claimed  by  it,  as  well  as  by  others,  if  it  is 
a  special  artificial  use,  is  not  helped  by  ref- 
erence to  natural  conditions,  under  which 
its  right  to  the  enjoyment  of  natural  elements 
is  conceded  ;  for.  If  treated  as  a  natural  right, 
complainant's  clnim  to  the  earth  as  a  circuit 
cannot  exist  to  the  exclusion  or  hindrance  of 
an  equal  natural  right  in  another.  The  prop- 
osition is  clear  tlTat,  if  it  is  an  artificial 
right,  complainant  would  have  to  show  its 
claim  to  so  much  of  the  earth  ss  it  uses  for 
a  circuit  as  an  owner,  before,  in  any  event, 
it  could  be  exclusive.  This  it  does  not  pre- 
tend to  do,  and,  on  this  sccount,  its  claim 
must  fail.  If  asserted  as  a  natural  right,  it 
must  be  because  it  is  common,  and  not  ex- 
clusive. It  must  fail  as  such,  because,  if 
sustained  at  all,  it  must  be  sustained  as  ex- 
clusive. Complainant  has,  therefore,  no 
real  claim  of  ownership  or  superior  common 
right,  and,  on  this  ground,  its  claim  for 
damages  should  be  denied. 

I  have  discussed  the  questions  involved 
only  upon  principle,  but  my  conclusions  on 
both  propositions  are  sustained  by  authority. 
The  first  proposition  is  directly  adjudged  by 
the  courts  of  last  resort  in  New  York  and 
Ohio,  and  my  conclusion  as  to  the  second 
seems  to  have  the  approval  of  tlie  greater 
number  of  courts  which  have  considered  it, 
though  not  all  together  in  theory.     In  the 
case  of  Hudson  Rtwr  Teleph.  Co.  v.   Water- 
vUet  Tump,  A  K  Co,  (decided  by  the  court 
of  appeals  in  1892) ,  185  N.  Y.  898,  17  L.  R. 
A.  674,  and  reversing  the  decree  of  the  su- 
preme court  of  New  York,  cited  by  the  ma- 
jority, it  was  held  that,  the  telephone  com- 
pany's use  of  the  street  being  a  subordinate 
one,  it  could  not  complain  of  injuries  in- 
flicted by  the  overflowing  electric  current  of 
the  railway  company,  because  its  right  was 
subordinate  to  that  of  the  railwav  company. 
To  the  same  effect  is  the  case  of  Cincinnati 
Inclined  Plane  R,  Co,   v.    City  d  Suburban 
TeUg.  Auo,,  48  Ohio  St.  890,  12  L.   R.   A. 
584,  decided  by  the  supreme  court  of  Ohio 
in  1891.     It  is  proper  to  sav,  too,  that  the 
supreme  court  of  Ohio  in  this  case,  which 
reversed  his  decree  therein  below,  has  not 
adopted  the  views  of  Judge  Taft,  elaborately 
quoted  in  the  majority  opinion  in  this  case ; 
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nor  do  the  conclusions  of  the  supreme  court 
of  Ohio  and  court  of  appeals  of  New  York, 
differing  from  thoee  oi  Judge  Taft  and  the 
supreme  court  of  New  York,  depend  upon 
statutes,  or  the  form  of  the  action,  as  might 
be  inferred  from  the  majority  opinion.  It 
is  true  that  these  cases  were  injunction  cases, 
as  was  that  also  between  these  same  parties 
to  this  case,  reported  in  42  Fed.  Rep.  279, 
cited  by  the  majority,  but  the  questions  de- 
termined in  them  adverse  to  the  conclusions 
of  the  majority  in  this  case  were  not  settled, 
so  far  as  questions  we  are  discussing  are  con- 
cerned,  upon  construction  of  statutes,   nor 


dependent  upon  form  of  action :  and  thes* 
states,  therefore,  by  decisions  of  their  courts 
of  last  resort,  have  ranged  themselves  on  the 
other  side  of  the  question  than  that  taken  bj 
the  majority  of  this  court.  The  weight  of 
authority  is  against  the  holding  of  the  ma- 
jority in  this  case.  I  have  not,  however, 
attached  much  importance  to  the  preponder- 
ance of  decided  cases.  The  question  is  prac- 
tically a  new  one.  The  cases  on  it  are  few, 
the  reasons  for  each  often  different  from  the 
others,  and  none  alMolutely  cooclnsive.  I 
have  preferred  to  rest  this  dissent  upon  its 
own  reasoning. 
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J.  M.  ANDERSON.  Plff.  in  Err.. 

V, 

8.  H.  RODGERS. 

(68  Kan.  542.) 

*!•   The  pa^ee  of  a  elieck»  who  fkUs  to 

*  HeadQotes  by  Allen,  J» 


presentment  within  a  reasonable 
time,  assumes  the  risk  of  lose  occasioned  by  the 
insolveDcy  of  the  drawee  occurring  in  Uie  mean- 
time. 

2«  It  is  negplif^noe  in  the  holder  of  m 
check  to  send  it  directly  to  the  drawee,  residinir 
in  a  distant  place,  for  payment:  and  the  bolder  ie 
respoDsible  for  any  Ices  occasioned  by  adopUn^^ 
such  course. 


JUorm,— Sending  check  directly  to  drawee  tHirik. 

The  decision  in  the  above  case  holding  it  to  be 
negllRcnce  in  the  holder  of  a  check  to  send  it  di- 
rectly to  the  drawee  by  mail  for  payment  is  an  im- 
portant one  oonsiderin?  the  frequency  with  which 
this  practice  is  followed  by  banks,  and  especially 
in  view  of  some  dilference  in  the  authorities  on 
the  subject.  The  American  cases,  however,  out- 
side of  New  York  state,  are  unanimous  in  support 
of  the  doctrine  of  the  present  case.  Yet  it  is  un- 
questionably a  frequent  practice  in  spite  of  these 
decisions,  and  as  the  cases  on  the  subject  are  not  at 
all  numerous  it  may  be  that  many  bankers  are  not 
aware  of  them. 

The  earliest  decision  in  this  country  which  we 
have  found  is  that  of  Farwell  v.  Curtis  (1876)  7 
Bies.  100,  in  which  the  court  was  of  the  opinion 
that  sending  a  check  by  mail  to  the  drawee  would 
be  at  the  risk  of  the  senden  and  where  a  draft  was 
received  in  return  four  days  after  the  check  had 
been  received  the  sender  was  held  liable  for  the 
loss  on  failure  to  collect  the  draft.  But  in  this  case 
It  was  found  that  there  was  laches  also  in  present- 
ing the  draft,  and  therefore  the  question  of  negli- 
gence in  sending  the  check  by  mail  lo  the  drawee 
was  not  necessarily  the  basis  of  the  decision. 

But  a  direct  decision  to  the  effect  that  the  col- 
lecting bank  which  sends  a  check  directly  to  the 
drawee  by  mall  Is  liable  in  case  the  draft  which  was 
received  in  return  proves  uncollectible  when  the 
check  would  have  been  paid  if  duly  sent  for  pre- 
sentment at  the  couuter,  is  made  in  Merchuuts* 
Nat.  Bank  of  Philadelphia  v.  Goodman  (1885;  109 
Pa.  422,  58  Am.  Rep.  728,  and  this  was  also  decided 
in  Drovers*  Nat.  Bank  v.  Anglo-American  Pack- 
ing &  Provision  Go.  (1886)  117  IlL  100,  57  Am.  Rep. 
866. 

Both  of  these  cases  also  decided  that  a  custom 
cannot  be  successfully  set  up  as  a  Justification  for 
■ending  a  check  directly  to  the  drawee  bank  by 
mail. 

The  same  doctrine  is  recognized  as  sound  in  the 
case  of  Hazlett  v.  Commercial  Nat.  Bank  of  Phila- 
delphia (1800)  180  Pa.  118.  But  in  that  case  it  was 
found  that  with  due  diligence  loss  would  have  been 
avoided  notwithstanding  the  sending  of  the  check 
by  mail  to  the  drawee,  and  that  the  owner  of  the 
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check  had  ratified  the  act  by  asking  to  have  the 
check  held  for  a  few  days. 

The 'correctness  of  this  doctrine  was  also  oon-> 
ceded  in  the  case  of  Harvey  v.  Qirard  Nat.  Bank 
(1888)  110  Pa.  212,  in  which  a  sight  draft  was  sent  by 
mail  to  the  bank  at  which  It  was  payable,  but  as 
the.drawee  took  up  the  draft  after  the  failure  of 
the  bank  at  which  it  was  made  payable,  although 
he  did  so  under  protest,  he  was  held  to  have  no 
right  of  action  to  recover  back  the  money  which 
he  had  paid. 

So  a  bank  receiving  for  deposit  a  certificate  of 
deposit  issued  by  another  bank  and  transmitting  it 
by  mall  to  the  latter  was  held  liable  for  the  failure 
to  obtain  payment  thereon  when  it  would  have 
been  paid  if  duly  sent  for  presentation.  Glerman 
Nat.  Bank  of  Denver  v.  Burns  (1889)  12  Colo.  530. 

Again  where  a  certificate  of  deposit  was  sent  by  a 
collecting  bank  the  same  rule  was  applied.  But  only 
nominal  damages  were  allowed  to  the  bank  which 
sent  it  for  collection  where  it  was  found  to  be  in 
fault  for  the  failure  to  collect  it  by  reason  of  its 
iomr-oontinued  failure  to  object  attcr  being  noti- 
fied of  the  sending,  or  to  make  any  reply  wLen  re- 
quested to  take  steps  to  aid  in  collection.  First 
Nat.  Bank  of  Evansville  v.  Fourth  Nat.  Bank  of 
Louisvlile  a808)  56  Fed.  Rep.  067. 

The  doctrine  of  the  above  cases  Is  directly  denied 
in  the  New  York  case  of  Mcintosh  v.  Tyler  (188S)  47 
Hun,  00,  which  (Redded  that  the  fact  of  sendinfr  a 
chock  by  mail  through  a  collecting  bank  to  the 
drawee  for  payment  resulting  in  its  dishonor* 
when  it  would  have  been  paid  if  duly  pi'esented  at 
the  counter,  does  not  constitute  payment  of  the 
check  or  release  the  drawer  from  liability  on  the 
original  indebtedness  for  which  the  check  was 
given. 

This  is  a  decision  of  the  general  term  of  the  su- 
preme court  relying  on  Indig  v.  National  City 
Bank  of  Brooklyn  (1880)  80  N.  Y.  100,  and  Briggs  v. 
Central  Nat.  Bank  (1882)  80  N.  Y.  182.  42  Am.  Uep. 
286,  and  refusing  to  follow  the  decisions  of  other 
states  on  the  question.  But  the  court  of  appeals 
in  neither  of  the  cases  thus  relied  upon  as  author- 
ity really  decided  that  exact  question. 

In  the  case  of  Briggs  v.  Central  Nat.  Bank,ni|yr(S 
the  court  recites  the  decision  in  the  case  of  Indlf 
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8-  The  Bank  <KfBLf  as  the  agent  of  plain- 
tlfl^  sent  a  eheeh'  drawn  bgr  the  defend- 
ant on  the  Bank  of  B.»  diataiit  about  fifty- 
live  ndles,  to  the  Bank  of  R.  by  matt,  with  the  re. 
qaeet  thftt  It  remit  the  amoant  In  Kansas  City 
exchange.  The  check  was  received  by  the  Bank 
of  B.  on  the  evenlnff  of  December  12.  The  Bank 
of  U.  continued  to  do  business  dnrinir  ail  of  the 
following  day,  rv^celvinff  deposits  and  payinir 
checks.  On  the  evening  of  that  day,  after  busi- 
ness hours,  it  deposited  a  letter  enclosing  the 
check,  with  the  statement  **No  funds  in  bank,** 
addressed  to  the  Bank  of  H.«  which  was  received 
by  the  Bank  of  H.  on  the  eventnir  of  the  next 
day.  The  defendant  had  more  than  funds  enough 
on  deposit  to  pay  the  check.  The  bank  did  not 
open  for  business  thereafter,  and  has  never  paid 


anything  to  eitber  party.   Beld,  that  the.  loss 
must  fall  on  the  plaintiff. 

(June  9,1894.) 

ERROR  to  the  District  Court  for  Hamilton 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  of  a  check  drawn  by  plaintiff  in  favor 
of  defendant  which  failed  of  collection  be- 
cause of  the  suspension  of  the  bank  upon 
which  it  was  drawn.    Reversed, 

Statement  by  Allen,  J, : 
This  action  was  brought  on  a  check,  of 
which  the  following  is  a  copy :    ** Richfield, 


T.  National  City  Bank  of  Brooklyn,  supra,  as  being 
to  the  effect  that  a  collecting  bank  mailing  a  check 
or  draft  to  the  drawee  does  not  constitute  the 
drawee  its  agent  to  receive  the  proceeds  or  guar- 
antee the  drawee's  solvency.  But  although  the 
same  judge  wrote  the  opinion  in  both  cases  and 
ouffht  to  know  what  was  decided  in  the  Indl^r  Oase 
jt  did  not  in  fact  decide  Just  that  proposition.  It 
did  decide  that  where  a  note  was  sent  by  mail  to 
the  bank  at  which  it  was  made  payable  and  that 
bank  returned  a  New  York  draft  when  it  was  in 
good  credit,  but  failed  before  the  draft  was  dis- 
honored, the  sender  of  the  note  was  not  liable. 
The  court  said:  '*Thts  appears  to  be  the  ordinary 
mode  of  transactinir  sucb  business  and  tbe  defend- 
ant was  bound  only  to  adopt  the  ordinary  mode," 
but  that,  however  that  might  be,  no  injury  ap- 
peared to  have  resulted  from  tbis  mode  of  present- 
ment. Furthermore  it  should  be  noticed  that  this 
was  not  a  case  of  sending  an  instrument  to  the 
drawee  or  party  liable  to  pay  the  instrument,  but 
merely  to  the  bank  at  which  a  note  was  made  pay- 
able. And  it  may  well  be  doubted  that  the  mere 
fact  that  a  note  is  made  payable  at  a  bank  places 
the  bank  in  tbe  same  position  in  reference  to  its  col- 
lection thereof  as  if  the  bank  was  itself  the  debtor, 
although  it  is  said  in  the  Indig  Case  to  make  tbe 
note  equivalent  to  a  check  drawn  by  the  maker 
upon  that  bank. 

In  the  case  of  Briggs  v.  Central  Nat  Bank  of 
New  York,  9upra^  the  decision  actually  made  was 
that  an  arrangement  with  the  drawee  bank  by  the 
collectlDirbank  for  the  crediting  of  all  collections 
in  an  account  to  be  settled  once  a  week,  and  the 
sendinir  of  a  check  drawn  on  this  correspondent 
itself  which  was  credited  in  accordance  with  tbis 
arrangemeotrmade  the  collecting  bank  tbe  debtor 
and  discharged  the  drawer  of  the  check  on  the  in- 
solvency of  the'drawee. 

Careful  analysis  of  these  New  York  cases  there- 
fore shows  that  there  is  no  direct  decision  of  the 
court  of  last  resort  upholding  the  practice  of  mail- 
Inir  checks  directly  to  the  drawee.  On  the  con- 
trary there  is  a  mere  expression  not  necessary  to 
tbe  decision  in  the  Indig  Case  approving  the  prac- 
tice of  mailing  a  note  to  the  bank  at  which  it  is 
payable,  and  a  recital  of  this  decision  in  the  case 
of  Briggs  V.  Central  Nat.  Bank  a882)  89  N.  Y.  182, 
42  Am.  Bep.  286,  as  if  it  were  the  case  of  a  check 
mailed  to  the  drawee.  Therefore  the  decision  of 
the  general  term  of  the  supreme  court  denying  the 
doctrine  of  the  other  states  in  reliance  on  the  au- 
thority of  these  two  cases  is  in  itself  the  only  direct 
authority  in  New  York  state  to  that  effect.  Tbis 
decision  itself  is  weakened  by  the  fact  that  it  is 
based  on  oases  which  do  not  exactly  support  it. 

In  the  case  of  Shipsey  v.  Bowery  Nat.  Bank  (1875) 
W  N.  Y.  48S,  a  check  held  for  collection  was  mailed 
in  the  ordinary  course  of  business  to  the  drawee 
bank  and  was  lost  in  the  mails.    But  the  decision 
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turned  on  the  question  of  negligence  in  respect  to 
giving  notice  to  the  owner  of  the  check,  and  on 
account  of  such  negligence  the  sending  bank  was 
held  liable  for  the  resulting  loss  consequent  on  the 
subsequent  insolvency  of  the  drawee. 

In  the  case  of  People  v.  Merchants  k  Mechanics 
Bank  of  Troy  (1879)  78  N.  Y.  209, 84  Am.  Bep.  682,  a 
bank  which  sent  checks  by  mail  to  the  drawee  when 
there  were  deposits  to  meet  them  and  received  in 
return  a  draft  which  proved  worthless,  was  denied 
the  right  to  recover  from  the  receiver  of  the 
drawee  bank  on  a  claim  that  the  deposit  was  there- 
by impressed  with  a  trust.  There  b  no  discussion 
in  the  case  as  to  the  liability  of  the  sending  bank  to 
the  owner  of  the  checks  or  on  tbe  quescion 
whether  or  ^ot  it  was  itself  the  owner. 

In  England  the  cases  have  not  much  discussed 
the  question,  but  in  several  the  practice  of  sending 
checks  by  mall  to  tbe  drawee  bank  through  the 
country  clearing-house  has  been  recognised,  but 
the  real  question  in  controversy  in  nearly  all  of 
these  cases  has  been  the  question  of  time  of  pre- 
sentment. This  was  the  fact  in  Hare  v.  Henty 
(1861)  10aB.N.8.65,aOL.  J.aP.802,7Jur.N.S. 
628,  4  L.  T.  N.  8.  868,  9  Week.  Bep.  738;  Bailey  v. 
Bodenbam  (1864)  16  C.  a  N.  S.  288, 10  L.  T.  N.  8. 
422,  33  L.  J.  C.  P.  252.  10  Jur.  N.  8.  821, 12  Week. 
Kep.  866;  Prideaux  v.  Criddle  (1869)  L.  R.  4  Q.  B.  465, 
88L.  J.Q.B.232.20  L.T.  N.&  696,  10  Best  &&  615: 
Hey  wood  v.  Pickering  (1874)  L.B.9Q.&428,48L. 
J.Q.  B.  146. 

In  Bailey  v.  Bodenbam,  sujvra,  while  the  question 
was  not  decided,  Erie,  J.,  said  be  was  inclined  to 
think  presentment  by  mail  to  tbe  drawee  was  a 
good  presentment.  And  in  Prideaux  v.  Criddle, 
suvra^  while  this  point  seems  to  have  been  but 
slightly  insisted  upon,  if  in  fact  it  was  made  at  all 
by  counsel,  the  court  refers  to  this  statement  of 
Brie,  J.,  in  the  preceding  case,  and  says:  '*A  pre- 
sentment through  tbe  postofiBce  is  a  reasonable 
mode  of  presentment;  it  is  a  very  common  mode, 
and  having  regard  to  the  commercial  business  of 
the  country  it  nmy  be  said  to  be  a  proper  mode  of 
presentment.**  Tbe  English  cases,  however,  stand 
on  a  somewhat  different  footing  from  the  Ameri- 
can cases  by  reason  of  the  recognized  custom  In  re- 
spect to  the  country  clearing-house  in  which  the. 
country  banks  are  represented  by  London  oorres^ 
pendents. 

The  result  of  the  American  decisions  is  entire 
unanimity  in  holding  that  it  is  not  proper  to  send 
a  check  by  mail  directly  to  the  drawee  for  pay- 
ment, except  in  New  York  state,  where,  as  shown 
above,  the  decision  to  the  contrary  cites  as  au- 
thority two  other  cases  which  do  not  exactly  decide 
the  question.  Considering  the  great  importance  of 
New  York  decisions  on  commercial  questions,  it  is 
unfortunate  for  the  clearness  of  the  law  on  this 

I  question  that  the  New  York  cases  are  in  any  degree 
at  variance  with  other  American  cases.    B.  A.  B- 
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Eanflas,  Dec.  0th,  1889.  Bank  of  Richfield 
pay  to  8.  H.  Reducers,  or  order,  two  hundred 
and  fifty  dollars,  to  apply  on  lumber  bill 
Morton  county  court-house.  $250.00.  J.  M. 
Anderson. "  The  case  was  tried  on  an  amed 
statement  of  facts,  which  is  as  follows :  'H'hat 
on  the  9th  day  of  December,  1889,  defendant 
was  indebted  to  plaintiff  in  the  sum  of  two 
hundred  and  fifty  dollars.  That  on  said  9th 
day  of  December,  1889,  defendant  executed 
the  check,  a  copy  of  which  is  set  forth  in  the 
petition,  and  delivered  the  same  to  the  plain- 
tiff through  the  mall.  That  said  check  was 
executed  and  delivered  and  received  in  the 
ordinary  course  of  business,  with  reference  to 
said  inaebtedness ;  but  no  special  agreement 
was  entered  into  as  to  whether  it  should  be 
received  as  payment,  or  otherwise.  That  said 
check  was  received  by  plaintiff  at  Syracuse, 
in  Hamilton  county,  ^an.  That  the  Bank 
of  Richfield,  upon  which  said  check  was 
drawn,  was  situate  at  Richfield,  in  Morton 
county,  a  distance  of  about  fifty -five  miles 
from  Syracuse,  and  that  there  was  a  daily 
mall  between  the  two  places,  leaving  each 
place  at  7  o'clock  in  the  mornin^i^,  and  arriv- 
ing at  about  7  o'clock  in  the  evening.  That, 
at  the  time  of  the  transaction  herein  set  forth, 
there  was  at  Richfield  another  bank,  doing 
a  regular  banking  business,  known  as  the 
Morton  County  Bank.  That  on  the  11th  day 
of  December,  1889,  plaintiff  indorsed  said 
check  by  writing  upon  the  back  of  the  same, 
to  wit  *S.  H.  Kodgers,'  and  deposited  the 
same  for  collection  and  credit  of  his  account, 
when  collected,  with  the  Hamilton  County 
Bank,  a  banking  institution,  doing  a  general 
banking  business  in  Syracuse,  with  which 
said  bank  said  plaintiff  did  his  regular  bank- 
ing business.  That  on  the  lltU  day  of  De- 
cember, 1889,  said  Hamilton  County  Bank 
indorsed  said  check  as  follows:  'Pay  Bank 
of  Richfield,  cashier  or  order,  for  account  of 
Hamilton  County  Bank,  Syracuse,  Kansas. 
Frank  Bentley,  Cashier, '—and  deposited  the 
same  in  the  mail  in  an  inclosure  directed  to 
the  Bank  of  Richfield,  at  Richfield,  with  a 
request  that  the  said  Bank  of  Richfield  remit 
the  amount  of  said  check  to  said  Hamilton 
County  Bank,  by  mail,  in  exchange  on  Konsas 
City,  less  charge  for  exchange.  That  said 
check  reached  Richfield  on  the  13th  day  of 
December,  1889,  after  business  hours.  That 
on  the  18th  day  of  December,  1889,  the  Bank 
of  Richfield  inclosed  said  check  in  a  letter 
addressed  to  the  Hamilton  Bank  of  Syracuse, 
and  inclosed  therewith  a  paper,  on  which 
were  written  the  words  following:  *No 
funds  in  bank, ' — said  check  being  deposited 
in  the  mail  by  the  bank  after  banking  hours. 
That  said  check  was  received  at  Syracuse  on 
the  14th  day  of  December,  1889,  after  busi- 
ness hours ;  and  on  the  15th  day  of  December, 
1889,  plaintiff  was  notified  of  the  nonpayment 
of  said  check.  That  on  the  16th  day  of  De- 
cember, 1889,  plaintiff  verbally  notified  de- 
fendant of  the  nonpayment  of  said  check,  and 
demanded  the  amount  thereof  from  defendant, 
and  defendant  refused  to  pav  the  same,  or  any 
part  thereof.  That  plaintiff  has  never  re- 
ceived the  amount  of  said  check,  or  any  part 
of  the  same.  That,  at  the  times  herein  set 
forth,  defendant  had  the  sum  of  two  hundred 
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and  ninety- five  dollars  to  his  credit  wit&  the 
Bank  of  Richfield,  subject  to  check.  That 
on  the  14th  day  of  December,  1889,  said  bank 
of  Richfield  made  an  assignment  for  benefit 
of  its  creditors,  and  never  opened  for  business 
after  the  13th  day  of  December,  1889.  That 
said  check  was  never  charged  to  defendant  by 
the  Bank  of  Richfield,  and  the  amount  thereof 
was  never  deducted  from  his  credit  on  the 
books  of  said  bank,  nor  was  any  credit  given 
to  S.  H.  Rodfi:ers  nor  the  Hamilton  County 
Bank  by  the  said  Bank  of  Richfield ;  and,  at 
the  time  of  the  failure  of  the  Bank  of  Rich- 
field, the  full  amount  of  two  hundred  and 
ninety-five  dollars  was  to  the  credit  of  said 
defendant  on  the  books  of  said  Bank  of  Rich- 
field. That  the  said  sum  of  two  hundred  and 
ninety-five  dollars  to  his  credit  with  said 
Bank  of  Richfield  was  entirely  lost  to  defend- 
ant, and  he  has  never  received  any  part  of  the 
same.  That  said  Bank  of  Richfield  was  open, 
doing  general  business,  receiving  deposits, 
and  paying  money  upon  checks  during  its 
regular  banking  hours,  on  the  Idth  day  of 
December,  1889." 

The  court  thereupon  rendered  judgment  in 
favor  of  the  plaintiff  for  the  amount  of  the 
check. 

Mr.  H.  R.  Boyd  for  plaintiff  in  error. 
Mr,  Geor^re  E«  Morgan  for  defendant 
in  error. 

Allen*  •/.,  delivered  the  opinion  of  the 
court : 

The  only  question  we  deem  it  necessary  to 
consider  is  whether  the  negligence  of  Rodgers 
and  his  agent,  the  Hamilton  County  Bank,  in 
sending  the  check  directly  to  the  drawee, 
operates,  under  the  facts  agreed  upon,  to  dis- 
charge Anderson  from  liaSility.  It  is  true, 
as  was  said  by  this  court  in  Oregg  v.  George, 
16  Ran.  546,  that,  ''in  order  to  charge  the 
drawee  of  a  check,  the  same  strict  rule  of 
diligence  in  making  demand  and  giving 
notice  of  nonpayment  does  not  obtain  as  in 
cases  of  ordinary  bills  of  exchange.  As  a 
general  rule,  he  is  not  discharged  unless  he 
suffers  some  loss  in  consequence  of  the  delay 
of  the  holder. "  If  the  drawee  of  a  check  has 
no  funds  on  deposit  to  meet  it,  or  if,  having 
funds  in  the  bank  at  the  time,  he  afterwards 
withdraws  them,  and  the  check  is  not  paid 
on  that  account,  the  drawee,  having  suffered 
no  injury  by  reason  of  delay  in  its  present- 
ment, will  not  be  discharged  from  liability  ; 
but  when  a  person,  having  funds  on  deposit 
in  a  bank,  draws,  a  check  against  them,  the 
holder  of  the  check,  if  he  delays  its  present- 
ment, assumes  the  risk  of  the  failure  of  the 
bank.  It  is  said  in  Daniel  on  Negotiable  In- 
struments (sec.  1686)  :  *'The  fact  that  the 
check  is  presumed  to  be  drawn  against  de- 
posited funds  makes  it  of  even  greater  im- 
portance than,  in  the  case  of  a  bill,  that  a 
check  should  be  presented,  and  that  the  drawer 
should  be  notified  of  nonpayment,  in  onler 
that  he  may  speedily  inquire  into  the  causes 
of  refusal,  and  be  placed  in  a  position  to  se- 
cure his  funds  which  were  deposited  in  the 
bank."  The  rule,  however,  as  to  the  time 
allowed  the  holder  for  presentment  of  a  check, 
in  order  to  relieve  him. from  the  risk  of  loss 
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by  failure  of  the  drawer,  1b  definitely  fixed 
oj  the  authorities :  (1)  Where  the  payee  to 
whom  the  check  is  delivered  receives  it  in 
the  place  where  the  bank  on  which  it  is 
drawn  is  located,  he  must  present  it  hj  the 
close  of  banking  hours  on  the  next  business 
day.  (2)  Where  the  check,  as  in  this  case, 
is  drawn  on  a  bank  located  at  a  place  distant 
from  that  in  which  it  was  received  by  the 
payee,  it  must  be  sent  for  presentment  for 
payment  by  mail  on  the  next  secular  day  after 
it  is  received,  and  presented  on  the  next  day 
after  its  receipt,  i  Dan.  Neg.  Inst.  ^  1592, 
ftod  cases  cited. 

In  this  case  the  check  seems  to  have  been 
forwarded  for  payment  in  due  time,  but  it 
was  sent  directly  to  the  drawee  by  mail,  with 
the  request  that  the  bank  of  Richfield  remit 
the  amount  by  mail  in  exchange  on  Kansas 
City.  The  Hamilton  County  Bank  therefore 
selected  the  drawee  of  the  check  as  its  agent 
for  collection.  That  this  was  negligence  is 
well  settled  by  the  authorities.  It  is  said  in 
Daniel  on  Negotiable  Instruments  (vol.  1,  S 
928a)  :  Tor  the  purposes  of  collection,  the 
collecting  bank  must  employ  a  suitable  sub- 
agent,  u  must  not  transmit  its  checks  or 
bills  directly  to  the  bank  or  party  by  whom 
payment  is  to  be  made,  with  the  request  that 
remittances  be  made  therefor.  It  is  con- 
sidered  that  no  firm,  bank,  corporation,  or 
individual  can  be  deemed  a  suitable  agent, 
in  contemplation  of  law,  to  enforce  in  behalf 
of  another  a  claim  aeainst  itself."  This 
proposition  is  sustained  oy  abundant  authori- 
ties. Drawn*  Nai,  Banky,  Angle  American 
Packing  A  Pronsian  Oo.  117  111.  100,  57  Am. 
Sep.  855;  Qerman  Nat.  Batik  of  Denver  v. 
Bum$,  12  Colo.  589 ;  Merchants  Nat,  Bank 
€ff  Philadelphia  v.  Goodman,  109  Pa.  422,  58 
Am.  Rep.  728 ;  Pint  Nat,  Bank  of  Ehanemlle 
T.  FouHh  Nai.  Bank  of  LouieviUe,  6  C.  C.  A. 
188,  56  Fed.  Rep.  967 ;  PdrweU  v.  Ourtie,  7 
Biss.  160.  Fed.  Cas.  No.  4,690. 

It  is  insisted  that  inasmuch  as  the  check 
was  forwarded  in  due  time,  and  came  into  the 
hands  of  the  drawee,  which  refused  payment, 
and  returned  the  check  with  the  statement 
"*  No  funds  in  bank. "  the  defendant  was  not 
injured  by  the  mode  of  presentment ;  that  an 
answer  of  ''No  funds,"  sent  by  mail,  is  as 
effectual  a  refusal  to  pay  as  thous^h  made 
across  the  counter  at  the  bank.  M^ere  due 
presentment  is  not  made,  the  burden  of  proof 
is  upon  the  holder  of  the  check  to  show  that 
the  drawer  has  not  suffered  injury.  LittU  v. 
Phenix  Bank,  2  Hill,  425;  Ford  v.  McCHung, 
5  W.  Va.  166;  2  Parsons,  Bills  &  Notes,  71 ;  2 
Dan.  Neg.  Inst,  g  1588 ;  DanieU  v.  KyU,  1  Ga. 
804.  JPVom  the  agreed  statement,  it  appears 
that  the  check  reached  Richfield  on  the  12th  of 
December.  1889,  after  business  hours ;  that  the 
bank  on  which  it  was  drawn  was  open,  doing 
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a  general  business,  receiving  deposits,  and 
paying  money  on  checks  during  its  regular 
iMinking  hours  on  the  18th.  During  that  day 
a  letter  was  written,  addressed  to  the  Hamil- 
ton Bank,  with  which  ^as  inclosed  the  check, 
and  the  statement  *^  No  funds  in  bank.  ^  This 
letter  was  deposited  in  the  post-office  after 
banking  hours,  and  received  at  Syracuse  after 
business  hours  on  the  14th.  The  refusal  to 
pay  was  therefore  not  communicated  to  any 
one  until  the  14th.  Can  it  be  presumed  that, 
if  the  check  had  been  regularly  presented  over 
the  counter  to  the  Richfield  bank  on  the  18th, 
a  false  answer  would  have  been  given,  as  was 
in  factiriven  by  letter,  and  payment  refused? 
It  is  admitted  that  the  defendant  had  more 
than  money  enough  to  his  credit  to  meet  the 
check.  Had  presentment  been  made  by  an- 
other agent  of  the  plaintiff,  and  payment  re- 
fused, steps  might  have  been  taken  im- 
mediately to  protect  the  drawer's  rights ;  but, 
the  check  being  in  the  hands  of  the  drawee, 
of  course  no  effort  would  be  made  by  it  to 
prosecute  itself,  and  the  fact  that  payment 
was  refused  was  not  communicatea  to  the 
Hamilton  County  Bank  until  the  night  of  the 
day  following  the  last  one  on  which  the  Rich- 
field bank  was  open  for  business.  It  might 
be  that  the  answer  ''No  funds  in  bank**  was 
literally  true,  and  that  the  Richfield  bank  had 
not  the  money  with  which  to  make  payment 
at  any  time  during  the  day  of  the  18tb ;  but 
we  are  not  at  liberty  to  indulge  in  any  pre- 
sumption of  that  kind,  the  agrmd  facts  show- 
ing that  it  received  deposits  and  paid  checks 
during  the  whole  of  that  business  day.  This 
case  must  be  decided  in  accordance  with  es- 
tablished principles;  and  the  fact  that  the 
Richfield  Bank  was  a  small  concern  in  a  very 
sparsely  peopled  part  of  the  state,  and  per- 
haps never  had  any  large  amount  of  funds  in 
its  possession,  cannot  be  made  a  pretext  for 
breaking  down  those  wholesome  rules  of  busi- 
ness which  have  been  built  up  and  defined 
with  so  much  care  and  precision.  The  request 
in  this  case  by  letter  was  not  an  ordinary  de- 
mand of  payment,  calling  for  current  funds, 
but  was  a  request  for  Kansas  City  Exchange, 
which  the  drawee  would  of  course  be  at  per- 
fect liberty  to  refuse.  In  cases  of  this  kind, 
a  hardship  necessarily  results  to  one  party  or 
another.  Courts,  in  their  decisions,  must  be 
guided  by  fixed  rules.  The  plaintiff,  having 
trusted  in  the  good  faith  of  the  Richfield  bank 
by  sending  the  check  to  it,  must  hear  the 
burden  of  the  loss  occasioned  by  its  failure 
occurring  after  the  day  on  which  regular  pre- 
sentment should  have  been  made. 

The  judgment  is  reversed,  and  the  case  re- 
manded, with  directions  to  enter  judgment 
on  the  agreed  statement  of  facts  in  favor  of 
defendant,  Anderson,  for  costs, 

▲11  the  Justices  concur. 
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*!•  The  statnte  of  this  state,  perscrlblnr  In 
what  real  estate  of  the  husband  a  wife  shall  be 
entitled  to  dower,  !•  but  declaratory  of  the  oom- 
mon  law. 

8.  When  lawftil  manias^  of  a  man  and 

woman  and  the  ownerdilp  of  real  estate  by  the 
former  oonour,  an  Inchoate  dower  rlffbt  attaches, 
in  the  nature  of  a  charge  or  inoumbranoe  upon 
the  real  estate  of  the  husband;  and  when  such 
right  baa  once  attached,  it  remains  and  contin- 
ues a  charge  or  incumbrance  upon  the  real  es- 
tate, unless  released  by  the  voluntary  act  of  the 
wife  or  extinguished  by  operation  of  law,  and 
is  consummate  upon  the  death  of  the  husband. 

8*  The  rule  of  caveat  emptor  applies  to 

a  purchaser  of  real  estate  at  a  Judicial  sale  thereof 
on  execution;  and  the  conveyance  made  In  pur- 
suance thereof  conveys  no  greater  estate  than 
would  a  quitclaim  deed  for  the  real  estate,  exe- 
cuted by  the  execution  debtor. 

4«  The  sale  of  the  real  estate  of  the 
husband  under  ezecation»  on  a  Judg- 
ment against  him  alone,  followed  by  Judicial  con- 
firmation and  conveyance,  does  not  extinguish 
the  inchoate  dower  right  of  the  wife  in  such 
real  estate,  and  upon  the  death  of  the  husband 
the  wife  is  entitled  to  have  her  dower  assigned 
out  of  such  real  estate. 

6.  Real  estate  which  has  been  sold  un- 
der execution  on  a  Judgment  against  the 
husband  alone- such  sale  followed  by  Judicial 
conHrmatlon  and  conveyance— is  real  estate 
aliened  by  the  husband,  within  the  meaning  of 
section  7,  chapter  28,  Com  p.  Stat.  1893. 

6.   The  phrase  ''enhanced    in  value,** 

found  in  section  7,  chapter  £3,  Com  p.  Stat.  1808, 
is  limited  in  its  meaning  to  appreciation  in  the 
value  of  real  estate  by  reason  of  improvements 
put  thereon  by  the  alienee. 

7«  In  estimatinflf  the  value  of  real  es- 
*  tate  aliened  by  the  husband  during  his 
marriage,  for  the  purpose  of  assigning  his  widow 
dower  therein,  the  value  of  the  real  estate  is  to 
be  estimated  as  it  Is  at  the  time  of .  the  assign- 
ment of  dower,  excluding  the  Increase  in  value 
of  the  real  estate  resulting  from  improvements 
made  thereon  by  the  alienee  subsequent  to  the 
date  of  alienation. 

(January  8, 1806.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  District  Court  of  Lancaster  County 
in  favor  of  plaintifiP  in  an  action  brought  to  re- 
cover dower  in  land  which  defendants  had 
procured  under  a  judgment  against  plaintiff's 
husband  during  his  lifetime.    Afflrmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mesnn.  Deweese  ft  Hall  and  Abbott, 
Selleek  Jk  Lane,  for  appellants: 

*Headnote8  by  Raoak,  a 


NOTS.— That  the  above  decision  follows  the 
stronger  current  of  authorities,  see  note  to  Flowers 
V.  Flowers  (Ga.)  18  L.  B.  A.  7& 
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A  dower  interest  is  the  right  of  the  widow 
to  the  use  for  the  term  of  her  natural  life  of 
one  third  of  the  real  estate  of  which  the  hus- 
band was  seised  during  marriage,  and  of 
which  she  had  not  been  barred  by  voluntary 
release,  conveyance,  or  operation  of  law. 

EuriUy,  Hoialing,  20JMeb.  178. 

In  estimating  dower  in  lands  aliened  in  the 
husband's  lifetime  the  value  must  be  deter- 
mined at  the  time  when  so  aliened,  without 
any  regard  to  any  subsequent  increase  in  value 
from  whatever  cause. 

Ouerin  ▼.  Moore,  25  Minn.  462;  Waiker  r. 
Schuyler,  10  Wend.  480;  Dorchester  v.  Coven- 
try, 11  Johns.  510;  Humphrey  ▼.  Phinney,  2 
Johns.  484;  AUan  v.  Smith,  1  Cow.  IbO;  Shaw 
V.  White,  18  Johns.  179;  Dolf  ▼.  Uaeset,  15 
Johns.  21;  Marble  v.  Lewis,  58  Barb.  482,  1 
Am.  Lead.  Cas.  Real  Prop.  400,  401. 

Messrs.  Leese  ft  Starlings  and  Stewart 
Sb  Mun^er*  for  appellees: 

The  title  acquired  in  lands  by  a  purchaser 
at  a  sale  under  an  execution  is  that  only  of  the 
person  against  whom  the  execution  is  issued. 

Code  Civ.  Proc.  S§.  499,  500;  Mansfield  v. 
Gregory,  8  Neb.  432;  Westheimer  v.  lieed,  15 
Neb.  662;  Dayton  ▼.  Corser,  18  L.  R.  A.  80» 
61  Minn.  406. 

The  sale  of  real  estate  under  execution  on  a 
judgment  against  the  husband  alone  does  not 
extinguish  the  wife's  right  to  dower. 

Oovld  V.  Luckett,  47  Miss.  116;  Cowan  v, 
Lindsay,  80  Wis.  587;  Parmenter  v.  BinkUy^ 
28  Ohio  St.  82;  Dingmany,  Dingman,  89  Ohio 
8t  172;  Mandel  v.  McGlave,  5  L.  R.  A.  519; 
46  Ohio  St.  407,  Combs  v.  Toung,  4  Yerg.  218, 
26  Am.  Dea  225;  Rutherford  v.  Head,  6 
Humph.  423;  1  Scribner,  Dower,  p.  603;  Sny- 
der  V.  Snyder,  6  Mich.  472;  Den  v.  FYeto,  22 
Am.  Dec.  710,  711,  note;  Freem.  Judgm.  §  861 
a;  Gove  v.  Cather,  28  111,  684. 76  Am.  Dec 
711;  Shaeffer  v.  Weed,  8  111.  511;  HamUton 
V.  SouihemNevada  Qold  d  Silver  Min.  Go,  88 
Fed.  Rep.  562;  Dayton  ▼.  Corser,  supra. 

There  is  no  reason  or  Justice  in  the  claim 
that  by  the  Act  of  1889  the  valuable  right  of 
appellee  was  taken  away  from  her  and  given 
to  appellant. 

Strong  v.  Clem,  12  Ind.  87, 74  Am.  Dec.  200; 
Barrow  v.  Myers,  29  Ind.  469;  Botoen  v.  Preston, 
48  Ind.  876;  Moore  v.  Kent,  87  Iowa  28,  18 
Am.  Rep.  1;  Be  Bausch's  Will,  35  Minn.  291. 

The  law  in  force  at  the  date  of  the  alienation 
controls  the  rights  of  the  widow  as  to  dower. 

Wade,  Retroactive  Laws,  §§  179-188;  Moor^ 
T.  Kent,  supra;  Peirce  v.  O'Brien,  29  Fed. 
Rep.  402;  Kennerly  ▼.  Missouri  Ins.  Co,\l  Mo. 
204. 

In  determining  the  value  of  appellee's  interest, 
the  value  of  the  property,  exclusive  of  im- 
provements, at  the  date  of  the  husband's  death, 
should  betaken. 

Maxwell,  Code  PI.  164;  PeopU  v.  Williams, 
64  Cal.  87;  Clifton  Iron  Co.  v.  Dye,  87  Ala. 
468;  Davis  v.  Kobe,  86  Minn.  214;  Worehester 
Nat.  Bank  v.  Cheney,  94  111.  480;  1  Rice,  £v. 
80;  Thompson  v.  Morrow,  5  Serg.  &  R.  289, 
9  Am.  Dec.  858;  1  Am.  Lead.  Cas.  Real  Prop. 
291;  Johnston  v.  Vandyke,  6  McLean,  422, 
S/iirtz  Y.  Shirtz,  5  Watte,  256;  PoweU  v.  Mon^ 


Sre  also  39  L.  K.  A.  3S4. 
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•Ml  <ft  B.  Mfg.  Co,  8  Mason,  847;  Mother  v. 
Mother,  15  Me.  871;  AUen  t.  McOtn/,  8  Ohio, 
418:  Smith  y.  AddUman,  5  Blackf.  406;  WaU  v. 
Hill,  7  Dana,  172;  Rawlina  ▼.  Bu<te{,  1  Houst. 
(Del.)  224;  Wooldridge  ▼.  Wilkim,  8  How. 
<Ml8s.)  860;  Dunmth  v.  Amik  of  United  States, 
6  Ohio,  76;  &r^m  ▼.  Tennant,  2  Harr.  (Del.) 
886;  Botoie  v.  Berry,  1  Md.  Ch.  452;  Bummers 
T.  Balfb,  18 I1L  488;  Frtfty.  Tudor,  1  Busb,  28; 
Ai^  ▼.  Carfton,  68  Me.  200,  81  Am.  Hep.  26S; 
Ftiee  v.  HMi,  47  Md.  859;  Manving  v. 
Laboree,  38  Me.  848;  £foM«  y.  Harvey,  16  Me. 
80;  5  Am.  &  Eng.  Encyclop.  Law,  p.  929,  note 
11. 

The  statate  in  our  state  Is  in  accordance 
with  the  rule  of  the  common  law,  and  the 
words  used  therein,  "the  lands  have  been  en 
faanoed  in  value  since  the  alienation."  mean  im 
provements  put  upon  the  land  by  the  tenant  or 
hisgrantor. 

ThorTiburn  ▼.  Doseher,  82  Fed.  Rep.  810; 
AUen  V.  McCoy,  PUnoeU  v.  Monson  dt  B.  Mfg. 
Co,  and  Dunseth  ▼.  Bank  cf  United  States, 
€upra. 

The  purpose  of  section  7  of  our  Statute  is  to 
«ettle  and  establish  the  common-law  rule  as  to 
the  right  of  the  widow  to  dower  in  improye- 
ments  made  by  the  alienee  of  the  husbana. 

Doe  T.  OfcinneU,  1  Q.  B.  682;  2  Scribner. 
Dower,  2d  ed.  601-606;  2  Scribner,  Dower, 
Park  &  Perkins'  ed. ;  p.  607;  Humphrey  v.  Phin 
ney,  SJohns.  484;  Frita  ▼.  Tudor,  and  Thorn- 
hum  y.  Dossier,  supra;  Cottan  y.  Lindsay, 
SO  Wis.  587;  Westbrook  y.  Vanderburgh,  81 
Mich.  80;  AUen  y.  McCoy,  Dunseth  y.  Bankoj 
United  States,  and  PotoeU  v.  Monson  db  B.  Mfg. 
Co.  supra;  Baden  y.  MeKenny,  7  Mackey,  268; 
Core  y.  Brasier,  8  Mass.  544,  8  Am.  Dec.  182; 
Thompson  y.  Morrow,  5  Serg.  A  R  289,  9  Am. 
Pec.  858;  «/dAnttony.Fa7id!yi(rd,  6 McLean,  422; 
Mosherv.  Mosher,llillLe.  871;  BoydY.  Carlton, 
69  Me.  200, 31  Am.  Rep.  268;  Pneev.  HMs,  47 
Md.  859;  5  Am.  &  Eng.  Encyclop.  Law,  p.  929. 
iseie  11;  2  Scribner,  Dower,  g$  85-89,  p.  626. 

A  sale  upon  eicution  is  not  an  alienation 
within  the  meaning  of  section  7. 

Broom  ft  Hadley's  Com.  chaps.  21-28,  *565; 
Joius  y.  Jones^  71  Wis.  518. 


_  i«  (7.,  filed  the  followiiig  opinion : 
It  appears,  from  a  stipulation  of  the  par- 
ties to  this  suit  in  the  record,  that  the  ma- 
terial facts  in  this  case  are:  That  Lydia 
Butler  and  Dayid  Butler  were  husband  and 
wife,  and  resided,  as  such,  in  this  state  from 
the  year  1866  until  Dayid  Butler's  death,  in 
May,  1891,  and  that  Lydia  Butler  still  re- 
aides  in  this  state ;  that  on  the  6th  of  Octo- 
ber, 1879,  Dayid  Butler  was  the  owner  in  fee 
aimple  of  cartain  real  estate,  which  on  said 
day  was  leyled  upon  by  an  execution  issued 
on  a  judgment  obtained  against  Dayid  Butler 
alone,  and  sold  to  satisfy  such  judgment; 
that  John  Fitzgerald  became  the  purchaser  of 
aaid  real  estate  at  said  execution  sale,  and 
said  sale  was  followed  by  a  judicial  confir- 
mation and  conyeyance  to  him  of  said  real 
estate.  Lydia  Butler  brought  this  suit  to  the 
district  court  of  Lancaster  county  against 
John  Fitzgerald  and  others,  to  recoyer  her 
dower  in  said  real  estate,  which  had  been  sold 
and  conyeyed  under  execution  as  aforesaid. 
She  had  judgment,  and  John  Fitzgerald  and 
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others  interested  in  said  real  estate  haye  ap- 
pealed. The  stipulation  of  facts  referred  to, 
and  on  which  the  case  was  tried  in  the  court 
below,  pnwides  that,  if  the  court  shall  find 
that  Lydia  Butler  was  entitled  to  dower  in 
said  real  estate,  the  court  shall  ascertain  the 
yalue  of  such  dower  interest,  and  render  judg- 
ment therefor  in  her  fayor ;  that  said  Lydia 
Butler  agrees  to  accept  a  gross  sum  of  money 
in  lieu  of  said  dower. 

The  two  important  questions  presented  by 
this  appeal  are: 

1.  Does  the  sale  of  the  real  estate  of  a  hus- 
band under  execution,  on  a  judgment  aj2:ainst 
him  alone, — followed  by  judicial  confirma- 
tion and  conyeyance— e.x  Li  nguish  the  dower 
interest  of  the  widow  of  uiid  liusband  in  said 
real  estate?  Blackstone  defines  ** dower"  at 
common  law  thus :  *^  Tenant  in  dower*  is 
where  the  husband  of  a  woman  is  seised  of  an 
estate  of  inheritance  and  dies.  In  this  case 
the  wife  shall  haye  a  third  part  of  all  the 
lands  and  tenements  whereof  be  was  seised  at 
any  time  during  the  coyerture,  to  hold  for 
liersel  f  for  the  term  of  her  natural  1  ife. "  And 
he  further  says  that  the  object  of  the  com- 
mon law  in  giying  a  widow  dower  in  the 
estate  of  her  husband  was  "  to  proyide  for  the 
sustenance  of  the  widow,  and  for  the  nurture 
Hnd  education  of  the  younger  children."  Bl. 
Com.  bk.  2,  pD.  128,  129.  Section  1,  chap. 
28.  p.  401.  Conip.  Stat.  1898,  proyides :  ''The 
widow  of  eycry  deceased  person  shall  be  en- 
titled to  dower  or  the  use.  during  her  natural 
life,  of  one-third  part  of  all  the  lands  wlitrcof 
lier  husband  was  seised,  of  all  (an)  estate  of 
inheritance  at  any  time  durine  the  marriage 
unless  she  is  lawfully  barred  thereof."  It 
will  be  seen  that  our  statute  in  l^e  matter  of 
a  widow's  dower  follows  the  rule  of  the  com- 
mon law, or.  more  properly  speaking,  the  stat- 
ute is  but  declaratory  of  the  common  law.  In 
Scribner  on  Dower  (yol.  2,  p.  2,  S  2)  it  is 
said:  *'It  will  be  obseryed  that  this  estate 
[dower]  arises  solely  by  operation  of  law,  and 
not  by  force  of  any  contract,  expressed  or  im- 
plied, between  the  parties.  It  is  the  silent 
effect  of  the  relation  entered  into  by  them, 
not  as  in  itself  incidental  to  that  relation  or 
as  implied  by  the  marriage  contract,  but 
merely  as  that  contract  calls  into  operation 
the  positiye  institutions  of  the  law."  And 
it  was  expressly  held  in  Shearer  y.  Banger, 
22  Pick.  447,  that  **  an  inchoate  right  of  dower 
is  an  existing  incumbrance  on  land,  within 
the  meaning  of  the  coyenant  against  incum- 
brances." Howeyer  this  may  be,  it  is  clear 
that,  ''when  lawful  marriage  of  a  man  and 
woman  and  the  ownership  of  real  estate  by 
tlie  former  concur,  an  inchoate  dower  right 
attaches,  in  the  nature  of  a  charge  or  incum- 
brance upon  the  real  estate  of  the  husband." 
Under  certain  conditions,  unnecessary  to  no- 
tice here,  the  dower  right  may  neyer  attach ; 
but  when  it  has  once  attached  it  remains  and 
continues  a  charsre  or  incumbrance  upon  the 
real  estate,  unless  i^leased  by  the  yoluntary 
act  of  Uie  wife  or  extinguibl!«d  by  operation 
of  law,  and  is  consummate  upon  tne  death  of 
the  husband,   and   in  certain  other  contin- 

?:encies  not  inyolyed  in  this  case,  provided 
or  by  section  28  of  chapter  25  of  the  Com- 
piled Statutes,  entitled  "Diyorce  and  Ali 
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mony."  In  this  case  none  of  the  conditions 
existed  which  prevented  the  inchoate  dower 
right  of  Lydia  Butler  from  attaching  the  real 
estate  of  her  husband  owned  by  him  at  the 
time  of  his  marriaee  to  her,  or  acquired  by 
him  thereafter.  TBe  husband  is  dead ;  and 
we  now  proceed  to  inquire  whether  his 
widow,  within  the  meaning  of  section  1, 
chapter  23,  Quoted  above,  hasheen  or  is  **  law- 
fully barred**  of  a  dower  interest  in  the  real 
estate  in  controversy.  The  rule  of  the  com- 
mon law  as  to  the  effect  of  a  husband's  acts 
during  the  coverture,  on  the  dower  interest 
of  his  wife  in  his  real  estate,  is  thus  stated 
by  Scribner  on  Dower  (vol.  1,  p.  603,  §  1)  : 
**  After  the  right  of  dower  has  once  attached, 
it  is  not  in  the  power  of  the  husband  alone 
to  defeat  it  by  any  act  in  the  nature  of  an 
alienation  or  cbarfe.  It  is  a  right  attaching 
in  law,  which,  although  it  may  never  become 
absolute, — ^as  if  the  wife  died  in  the  lifetime 
of  the  husband, — yet,  from  the  moment  that 
the  facts  of  marriase  and  seisin  concur,  it  is 
80  fixed  on  the  land  as  to  become  a  title  para- 
mount to  that  of  any  person  claiming  under 
the  husband  by  subsequent  act.  The  aliena- 
tion of  the  husband,  therefore,  whether  vol- 
untary, as  by  deed  or  will,  or  involuntary, 
as  by  bankruptcy  or  otherwise,  will  con^r 
no  title  on  the  alienee  as  against  the  wife  in 
respect  of  her  dower,  but  she  will  be  entitled 
to  recover  against  such  alienee  in  the  same 
manner  as  she  would  have  recovered  against 
the  heir  of  the  husband  had  the  latter  died 
seised." 

In  tlie  case  at  bar  the  real  estate  in  con- 
troversy was  not  "aliened"  by  the  husband, 
as  that  plirasc  is  ordinarily  understood.  He 
was  deprived  of  the  title  to  this  real  estate 
involuntarily,  and  we  may  presume  that  the 
only  act  of  his  which  led  to  his,  being  de- 
prived of  his  real  estate  by  the  law  was  his 
Yoluiitnrily  contracting  the  debt  made  the 
basis  of  the  Judgment  under  which  the  real 
estate  was  sold.  The  decisions  of  the  courts 
of  last  resort  uf  the  states  in  construing  stat- 
utes like  our  own,  and  the  decisions  of  the 
courts  of  last  resort  of  the  states  whose  stat- 
utes do  not  define  dower,  but  follow  t^e  com- 
mon-law rule,  suiftaln  the  proposition  quoted 
above  from  Scribner,  as  to  the  inability  of 
a  husband,  by  any  voluntary  act  of  his,  to 
bar  his  wife's  right  of  dower  to  his  real  estate 
after  such  rieht  has  once  attached,  either  di- 
rectly or  indirectly.  In  Pifer  v.  Ward,  8 
Blackf.  253,  it  was  held  that  ^if  a  mechanic's 
lien  accrue  after  the  employer's  marriage,  and 
the  employer  die  after  the  accruing  of  the 
lien,  the  rieht  of  dower  of  the  employer's 
widow  will T>e  paramount  to  the  lien. "  And 
in  Bishop  v.  Bojfle,  9  Ind.  169,  68  Am.  Dec. 
615,  it  was  held  that  "the  widow's  right  of 
dower  extends  to  and  includes  a  house  erected 
on  land  of  her  husband,  and  her  claim  is  su- 
perior to  a  mechanic's  lien  for  which  the 
groperty  was  sold  under  a  decree  ag&iasc  the 
usband  to  enforce  the  lien. "  The  court  said  : 
"The  wife's  dower  ia  a  favorite  of  the  law, 
not  resting  :&  contract  or  rcsultinj^  from  the 
m&rFiage  relation.  Her's  is  the  elder  lien. 
The  mechanic  bestows  his  labor  with  a  knowl 
edge  of  her  prior  right  to  the  real  estate,  and 
he^knows  that  the  house  he  is  building,  ts 
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brick  is  added  to  brick  and  nail  after  nail  i» 
driven,  becomes  real  estate.  He  may  protect 
himself  by  security,  or  not  venture.  8he  is 
passive,  and  can  do  nothing.  It  is  for  thia 
reason  that  she  is  declared  to  be  a  favorite  of 
the  law. "  See  also  Mark  v.  Murphy ^  76  Ind. 
534.  In  Shaejfer  v.  We*A,  8  U.  S.  511,  it 
was  held  that  "a  widow's  dower  cannot  be 
affected  by  the  lien  created  by  the  statute  for 
the  benefit  of  mechanics,"  etc.,  "but  she  i» 
entitled  to  dower  of  all  the  real  estate  of 
which  her  husband  was  seised  during  cover- 
ture, unless  she  had  released  it  in  the  form 
prescribed  by  law."  In  Oove  v.  Gather,  29 
111.  634,  76  Am.  Dec.  711,  it  was  held  :  "  The 
enforcement  of  a  mechanic's  lien  for  improve- 
ments made  by  the  husband  in  his  lifetime 
will  not  cut  off  his  wife's  right  of  dower» 
even  to  the  extent  of  the  value  of  such  im- 
provements. "  See  also  Dingman  v.  Dingman, 
39  Ohio  St.  172.  In  Grady  v.  McCorkU,  5T 
Mo.  172,  17  Am.  Rep.  676,  William  Grady 
owned  certain  lands,  and  agreed  with  his  sou 
Leonard  that,  if  the  latter  would  eo  on  the 
lands  and  improve  them,  he  would  convey 
the  same  to  him  by  way  of  advancement,  and 
charge  him  with  their  value.  Leonard  took 
posEession  of  the  lands,  and  made  improve- 
ments on  them,  and  occupied  the  lands  until 
his  death.  William  Grady  died,  not  having 
conveyed  the  lands  to  Leonard.  The  widow 
and  heirs  of  Leonard  Grady  brought  a  suit 
against  the  widow  and  heirs  of  William  Grady 
for  specific  performance  of  William  Grady 'a 
contract,  and  the  court  decreed  a  specific  per- 
formance of  the  contract.  The  widow  of 
William  Grady  was  a  party  to  this  suit,  and 
served  with  process,  but  made  no  appearance- 
After  this  the  widow  of  William  Gradj 
brought  suit  for  her  dower  interest  in  the 
lands,  and  the  court  held:  "The  alienation 
of  real  estate  by  the  husband,  whether  vol- 
untary, as  by  deed  or  will,  or  involuntary^ 
as  by  proceed injf^s  against  him  or  otherwise, 
will  confer  no  title  on  the  alienee,  as  against 
the  wife,  in  respect  to  her  dower ;"  and  that 
the  suit  for  specific  performance  of  the  con- 
tract made  by  the  widow's  husband,  and  the 
decree  enforcing  such  contract,  did  not  bar 
the  widow's  dower  rights,  as  they  were  not 
drawn  in  question  in  the  specific  performance 
suit ;  that  the  decree  in  that  case  had  the  same 
effect,  and  no  more,  than  a  deed  would  have 
had  executed  by  William  Grady  alone  at  the 
time  the  decree  was  rendered,  had  he  thea 
been  living.  Section  8,  chapter  46,  Minn. 
Gten.  Stat.  1878,  provides  that  a  surviving 
husband  or  wife  shall  be  entitled  to  and  shall 
hold  in  fee  simple  an  undivided  one-third  of 
all  lands  of  which  the  deceased  was  at  any 
time  during  the  marriage  seised  or  possessed- 
A  wife  owned  certain  real  estate.  A  Judg- 
ment was  obtained  against  the  wife,  and  her 
lands  levied  upon  and  sold  to  satisfy  the  Judg- 
tiient.  The  wife  then  died,  and  the  husband 
brought  suit  against  the  purchasers  of  the 
real  estate  at  the  execution  sale  to  recover  hia 
rights  in  said  real  estate ;  and  in  DayUm  v. 
Corser,  51  Minn.  406,  18  L.  R.  A.  80,  the 
supreme  court  of  Minnesota  held  that  "the 
inchoate  contingent  interest  of  a  husband  or 
wife  in  real  estate  owned  by  the  other,  fixed 
[by  the  statute  just  quoted],  and  commonly 
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called  the  'dower  rieht, '  1b  not  devested  by 
a  tranfifer  of  title  from  the  owner  of  the 
property  to  a  purchaser  at  an  execution 
sale  founded  upon  a  judgment  against  such 
owner."  The  court  said :  ''It  hardly  seems 
necessaiy  to  cite  authorities  to  the  proposition 
that  at  common  law  a  wife  could  not  be  de- 
prived of  her  dower  rights  In  the  real  estate 
of  her  husband  through  a  sale  upon  execution 
on  a  judgment  obtained  against  him  sub- 
sequently to  the  marriage. "  See  also  Barker 
v.  Parker,  17  Mass.  564. 

It  is  to  be  remembered  that  the  language 
of  our  statute  is  that  the  widow  shall  have 
dower  in  all  the  real  estate  of  which  her  hus- 
band was  seised  during  the  marriage,  "un- 
less she  is  lawfully  barred  thereof. "  Keeping 
in  view  the  nature  of  a  dower  interest  as  de- 
fined by  the  common  law,  and  the  reason  and 
spirit  of  the  common  law  on  the  subject,  and 
the  authorities  just  cited,  we  would  feel  safe 
in  saying  that  the  dower  rights  of  the  ap- 
pellee in  this  case  were  not  extinguished  or 
barred  by  the  sale  on  execution  oi  her  hus- 
band's real  estate  during  his  life,  on  a  judg- 
ment rendered  against  him.  But  our  statute 
has  not  remitted  the  courts  for  guidance  en- 
tirely to  the  common  law,  and  common-law 
decisions  in  respect  of  dower,  for  determining 
in  what  manner  a  wife  or  widow  may  be 
lawfully  barred  of  her  dower  rights.  Sections 
12,  18,  15,  chapter  28,  Comp.  Stat.  1893, 
provide  in  what  manner  a  married  woman 
may  bar  her  dower  rights  in  l^e  real  estate 
of  her  husband.  Su&tantially,  these  pro- 
visions provide  that  a  married  woman  snail 
be  deemed  to  have  released  or  waived  her 
rights  to  dower  in  her  husband's  real  estate 
only  by  her  voluntary  act  or  contract.  And 
section  48,  chapter  78,  Comp.  Stat.  1898,  pro- 
vides that  a  married  woman,  "  to  convey  her 
right  of  dower  she  must  execute  a  deed  with 
or  without  her  husband. "  And  section  7  of 
said  chapter  28  provides  that  **  when  a  widow 
shall  bo  entitleid  to  dower  out  of  any  lands 
which  shall  have  been  aliened  by  the  husband 
in  his  lifetime  .  .  .  that  such  lands  shall 
be  estimated  in  setting  out  the  widow's  dower 
according  to  their  value  at  the  time  when  they 
were  so  aliened."  This  statute  is  of  itself  a 
legislative  recognition  of  the  inability  of  a 
husband  to  deprive  his  wife  of  ber  dower 
rights  in  his  real  estate  by  a  direct  or  indirect 
alienation  thereof ;  and  section  477  of  the  Code 
of  Civil  Procedure  provides  that  judgments 
shall  be  a  lien  upon  the  lands  of  a  debtor; 
and  section  491a  of  the  Code  provides  that, 
when  an  execution  shall  be  levied  upon  real 
estate,  the  sheriff  shall  cause  the  interest  of 
the  execution  debtor  in  such  real  estate  to  be 
appraised  at  its  real  value ;  and  by  sections 
499  and  600  of  the  Code  it  is  provided,  in 
substance,  that  the  sale  of  a  debtor's  real 
eRtate  on  execution,  and  the  conveyance  of 
such  real  estate  to  the  purchaser  thereof  at 
such  sale,  shall  vest  in  such  purchaser  the  in- 
terest which  the  execution  debtor  had  in  said 
real  estate  at  the  time  the  judgment  under 
which  it  was  sold  became  a  lien  thereon.  In 
the  case  at  bar,  David  Butler  had  the  title  to 
the  real  estate  in  controversv  at  and  before  the 
time  it  was  sold  on  execution,  but  that  title 
was  Incumbered  or  burdened  with  the  in- 
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choate  dower  interest  of  his  wife,  the  ap- 
pellee ;  and  when  the  judgment  was  rendered 
against  David  Butler  it  became  a  lien  upon 
the  interest  of  David  Butler  in  said  real 
estate,  but  that  lien  was  subject  to  the  in- 
choate dower  interest  of  the  wife  therein. 
When  this  real  estate  was  sold,  and  the  sale 
confirmed,  and  the  sheriff  executed  a  deed  in 
pursuance  thereof,  he  conveyed  to  Fitzgerald 
all  the  interest  that  David  Butler  had  in  this 
real  estate ;  and  such  purchaser  took  the  title 
to  this  real  estate  charged  with  the  same 
burdens  and  incumbrances  thereon  that  it  was 
charged  with  while  the  title  rested  in  David 
Butler, — the  wife's  inchoate  dower  right. 
The  rule  of  eateat  emptor  applies  to  a  pur- 
chaser of  real  estate  at  a  judicial  sale  thereof 
on  execution ;  and  the  conveyance  made  to 
such  a  purchaser  by  the  sheriff  has  no  greater 
effect  and  conveys  no  greater  estate  than 
would  a  quitclaim  deed  for  the  premises 
executed  by  the  execution  debtor.  NarUm  v. 
Ntbraska  Loan  <£  T.  a>.  85  Neb.  486,  and  40 
Neb.  894 ;  Hamilton  v.  Southern  Nevada  Gold 
d  Silver  Min.  Go,  88  Fed.  Rep.  562.  What 
the  law  does  not  permit  a  husband  to  do  di- 
rectly he  may  not  do  by  indirection,  and  as 
we  have  seen  it  was  not  in  the  power  of 
David  Butler,  by  voluntarily  alienating  his 
real  estate  during  his  marriage,  to  deprive 
his  wife  of  her  dower  rights  therein,  it 
logically  follows  that  the  sale  of  David  But- 
ler's real  estate  on  execution,  on  a  judgment 
rendered  against  him  alone,  did  not  bar  or 
extinguish  the  dower  right  of  his  wife  or 
widow  therein  and  it  is  immaterial  whether 
the  debt  on  which  such  judgment  was  rendered 
was  contracted  voluntarily  or  otherwise  by 
the  husband.  We  accordingly  hold  and  de- 
cide that  the  sale  of  the  real  estate  of  a  hus- 
band under  execution  on  a  judgment  against 
him  alone,  followed  by  judicial  confirmation 
and  conveyance,  does  not  extinguish  the  in- 
choate dower  of  the  wife  in  such  real  estate, 
and  that  upon  the  death  of  the  husband  the 
widow  is  entitled  to  have  her  dower  assigned 
out  of  such  real  estate. 

2.  The  second  question  is,  in  estimating 
the  value  of  the  real  estate  in  controversy  for 
the  purpose  of  assigning  the  widow  her  dower 
therein,  whether  its  value  at  the  date  of  the 
judicial  conveyance  made  thereof  in  pur- 
suance of  its  sale  on  execution,  or  its  value 
at  the  date  of  the  husband's  death,  shall  be 
adopted.  At  common  law  the  rule  was,  if  a 
husband  died  seised  of  real  estate,  in  estimat- 
ing its  value,  for  assigning  his  widow  dower 
therein,  its  value  at  uie  date  of  the  assign* 
ment  of  dower  was  adopted.  2  Scribner, 
Dower,  g  80,  p.  595.  The  present  English 
rule  is  that,  where  the  title  to  real  estate  is 
in  an  alienee  of  the  husband,  in  estimating 
the  value  of  such  real  estate,  for  the  purpose 
of  assigning  the  husband's  widow  dower 
therein,  the  value  of  the  real  estate  at  the  time 
of  the  husband's  death  is  taken ;  and,  if  im- 
provements have  taken  place  between  the  time 
of  the  husband's  death  and  the  time  of  the 
assignment  of  dower,  then  the  value  must  be 
taken  at  the  date  of  the  assignment.  The 
common-law  rule  for  estimating  the  value  of 
real  estate  out  of  which  dower  is  to  be  as- 
signed to  a  widow,  the  title  to  which  real 
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estate  is  at  the  time  in  an  alienee  or  a  grantee 
of  an  alienee  of  the  husband,  is  stated  in  some 
old  English  cases  found  in  Scribner  on  Dower 
(vol.  2,  p.  005)  as  follows:  ''If  a  man  be 
■eised  of  land  in  fee,  and  take  a  wife,  and 
enfeoff  a  stranger  of  the  land,  and  the  feoffee 
builds  thereupon  a  castle  or  mansion  house, 
or  other  buildings,  or  otherwise  improves  it, 
so  that  it  is  worth  more  by  the  year  than  when 
it  was  in  the  possession  of  the  husband,  the 
wife  shall  not  have  her  dower  but  according 
to  the  value  it  was  of  in  the  time  of  her  hus- 
band.** **E.,  who  was  the  wife  of  R.,  de- 
mands one-third  part  of  three  acres  of  land, 
with  the  appurtenances,  in  E.,  as  her  dower, 
against  W.  ;  and  W.  comes  and  says  that  he 
bought  the  land  of  her  husband,  naked  and 
unbuilt  upon,  and  he  built  upon  it,  and  he 
willinj2:ly  allows  to  her  her  third  part,  saving 
the  buildings  to  himself;  and  therefore  she 
had  her  seisin,  saving  to  the  said  W.  the 
houses  built  by  him,**  etc.,  "because  he  had, 
without  the  buildings,  where  she  might  have 
her  land,**  etc.  In  Humphrey  v.  Phinney,  2 
Johns.  484,  Chief  Justice  Kent,  who  delivered 
the  opinion  in  that  case,  cited  the  old  Eng 
lish  cases  just  quoted,  and  declared  that  **  such 
was  the  law  as  understood  and  declared  in  the 
most  ancient  decisions  of  which  wo  have  any 
record.  **  The  American  rule  follows  the  rule 
of  the  common  law.  2  Scribner,  Dower,  p. 
612.  See  the  rule  stated,  and  the  authorities 
collated  in  support  thereof,  in  5  Am.  &  Eng. 
Encyclop.  Law,  p.  920,  note  9.  Section  7, 
chapter  28,  Comp.  Stat.  1898,  provides: 
**  When  a  widow  shall  be  entitled  to  dower 
out  of  any  lands  which  shall  have  been  aliened 
by  the  husband  in  his  lifetime,  and  such 
lands  shall  have  been  enhanced  in  value  after 
the  alienation,  such  lands  shall  be  estimated 
in  setting  out  the  widow's  dower,  according 
to  their  value  at  the  time  when  they  were  so 
aliened. "  This  statute  is  declaratory  of  and 
follows  the  common  law  rule.  But  the  real 
estate  in  this  contrcversy  was  sold  under 
execution  on  a  judgment  rendered  against  the 
husband  alone.  Was  the  judicial  sale  of  this 
real  estate,  and  the  confirmation  and  con- 
veyance made  in  pursuance  thereof,  an  ''al- 
ienation** of  such  real  estate  by  the  husband, 
within  the  meaning  of  this  statute?  It  would 
seem  that  the  alienation  mentioned  in  the 
statute  meant  some  voluntary  act  of  the  hus- 
band. The  word  "  al  ienate**  means,  **  To  trans- 
fer property  to  another ;  to  make  a  thing  an- 
other man's.  In  common  law,  to  alienate 
realty  is  voluntarily  to  part  with  ownership 
in  it,  bv  bargain  and  sale,  conveyance,  gift, 
or  will.**  "Alienation**  means,  "An  act 
whereby  one  man  transfers  the  property  and 
possession  of  lands,  tenements,  or  other  things 
to  another."  Anderson,  Law  Diet.  But  in 
Ayer  v.  Spring,  9  Mass.  8,  it  was  held  that, 
"  where  land  was  taken  by  execution  from  a 
husband,  the  wife  was  held  to  be  dowable  in 
the  land,  as  it  existed  at  the  time  of  the  ex- 
tent of  the  execution,  and  not  in  the  erection 
or  improvements  afterwards  made.'*  And  in 
McGlanahanY,  Porter,  10  Mo.  746,  it  was  held 
that  "a  purchaser  of  lands  under  execution 
against  the  husband  occupies  the  same  posi- 
tion as  the  alienee  of  the  husband.**  To  the 
same  effect,  see  Price  v.  HobbSy  47  Md.  359 ;  i 
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Wood  T.  Morgan,  56  Ala.  897.  These  au- 
thorities are  quoted  with  approval,  or  rather 
without  dissent,  in  2  Scribner  on  Dower,  p. 
612.  We  feel  constrained,  therefore,  to  hold 
that  real  estate  which  has  been  sold  under 
execution  on  a  judgment  against  the  husband 
alone,  such  sale  confirmed,  and  a  conveyance 
made  in  pursuance  thereof,  is  real  estate 
aliened  by  the  husband,  within  the  meaning 
of  said  section  7  of  said  chapter  28. 

It  appears  from  the  stipulation  of  facts  in 
this  case  that  the  real  estate  in  controversy  at 
the  date  of  the  judicial  conveyance  made 
thereof,  in  pursuance  of  its  sale  on  execution, 
was  of  a  certain  value ;  and  that  the  value  of 
the  real  estate  at  the  date  of  David  Butler*a 
death,   exclusive  of  improvements  thereon, 
was  of  a  different  value.     The  contention  of 
the  appellants  is  that,  in  estimating  the  value 
of  this  real  estate  for  the  purpose  of  assigning 
Mrs.  Butler  dower  therein,  its  value  at  the 
date  of  the  Judicial  conveyance  thereof  made 
in  pursuance  of  its  sale  on  execution  should 
be  taken;  while  the  appellee  contends  that 
the  real  estate  as  it  existed  at  the  date  of 
David  Butler's  death,   excludine  improve- 
ments made  thereon  since  the  date  of  the 
sheriff's  deed,  sliould  be  the  one  adopted.  The 
statute   (said  section  7  of   said  chapter  28) 
provides  that,  in  estimating  the  value  of  the 
real  estate   for  the  purpose  of  the  widow's 
dower  therein,  its  value  at  the  time  it  was 
aliened  shall  be  taken,  when  such  real  estate 
shall  have  been  enhanced  in  value  after  the 
alienation.     We  are  thus  brought  to  the  con- 
sideration of  the  question,  Wliat  is  the  mean- 
ing of  "enhanced  in  value"*  in  the  statute? 
Does  it  mean  an  appreciation  and  increase  in 
value  from  any  and  all  causes,  or  is  it  limited 
in  lt«  meaning  to  appreciation  in  the  value 
of  the  real  estate  by  reason  of  improvements 
put  thereon  bv  the  alienee?    In  Thombum  v. 
Doecher,  82  Fed,  Rep.  810,  the  precise  ques- 
tion arose,  and  the  court  held  that,  "in  es- 
timating the  value  of  a  widow's  dower  in  land 
aliened  by  the  husband  in  his  lifetime,  she 
ought  to  have  the  benefit  of  the  increase  in 
value  between  the  date  of  such  alienation  and 
the  death  of  the  husband,  not  arising  from 
improvements  made  or  placed  thereon."    In 
Allen  V.  McCoy,  8  Ohio,  418,  it  is  said :    "In 
making  assignment  of  dower,   the  rule  of 
value  Is  to  be  taken  at  the  time  of  assign- 
ment, but  all  increased  value  from  actual  im- 
Frovements  on  the  ground  is  to  be  excluded.*' 
n  McClanahan  v.  Porter,  10  Mo.  746,  it  was 
held  that,    "where  lands  have  increased  in 
value  from  extrinsic  causes  not  connected 
with  the  labor  or  expenditures  of  the  alienee, 
the  widow  takes  according  to  the  value  at  the 
time  of  the  assignment.**  In  Summeny.  Babb, 
18  111.  488,  it  was  held  that  "a  widow  is  only 
entitled  to  take  her  dower  according  to  the 
valuation  of  the  land  at  the  time  of  the  aliena- 
tion.    She  is  not  dowable  of  improvements 
put  upon  the  land,   but  is  entitled  to  the 
benefit  of  its  increased  value,  arising  from 
other  causes  than  the  labor  and  expenditure 
of  the  alienee.**    In  Thompson  v.  Morrow,  5 
Serg.  &  R.  289.  9  Am.  Dec.  858,  Tilghman, 
Oh.  J. ,  discussing  the  point  under  considera- 
tion, said  :    "  So  far  as  concerns  improvements 
made  by  the  alienee,  it  is  agreed  that  the 


1804. 


BUIOHAM  y    MSA.BA. 


857 


tenant  shall  be  protected  from  this  hardship ; 
bat  as  to  any  Talue  which  may  chance  to  arise 
from  the  gradually  increasing  prosperity  of 
the  country,  and  not  from  the  labor  ot  money 
of  the  alienee,  it  would  be  hard  indeed  upon 
the  widow  if  she  were  precluded  from  taking 
her  share  of  it.  She  runs  the  risk  of  any 
deterioration  of  the  estate  which  may  arise 
either  from  public  misfortune  or  the  negli- 
gence, or  even  the  voluntary  act,  of  the 
alienee;  for,  although  he  destroy  the  build- 
ings erected  by  the  husband,  the  widow  has 
no  rem«ly,  nor  can  she  recover  any  more  than 
one  third  of  the  land  as  she  finds  it  at  the 
death  of  her  husband."  And  in  Patoell  v. 
Mon&on  d  B,  Mfg.  Co..  8  Mason,  847.  Fed. 
Cas.  No.  11,856,  Mr.  Juitiee  Story,  referring 
to  the  opinion  in  Thompson  ▼.  Marrow,  supra^ 
said  *  ^This  doctrine  appears  to  me  to  stand 
upon  solid  principles  and  the  general  anal- 
ogies of  the  law'.  If  the  land  has  in  the 
intermediate  period  risen  in  value,  she  re- 
ceives the  benefit ;  if  it  has  depreciated,  she 
•nstains  the  loss.  If,  on  the  other  hand,  the 
Talue  of  the  land  has  increased  solely  from 
the  improvements  made  upon  it,  and  without 
those  improvements  it  would  have  remained 
of  the  same  value  as  at  the  time  of  the  aliena- 
tion, the  old  value,  and  not  the  improved 
▼mloe,  is  to  be  taken  into  consideration.    For 


practical  purposes,  it  is  impossible  to  make 
any  distinction  between  the  value  of  the  im- 

f^rovements  and  the  value  resulting  from  the 
mprovements ;  between  improvements  which 
opreate  on  a  part  of  the  land,  and  those  which 
operate  upon  the  whole.  Upon  the  whole, 
my  judgment  is  that  the  dower  must  be  ad- 
Judged  according  to  the  value  of  the  land  la 
controversy  at  the  time  of  the  assignment, 
excluding  all  the  increased  value  ^om  the 
improvements  actually  made  upon  the  prem* 
ises  by  the  alienees,  leaving  to  the  dowress  th« 
full  benefit  of  any  increase  of  value  arising 
from  circumstances  unconnected  with  those 
improvements. "  We  think  the  reasoning  of 
these  cases  is  unanswerable,  and  we  therefore 
conclude  that,  in  estimating  the  value  of  real 
estate  aliened  by  the  husband  during  his 
marriage  for  the  purpose  of  assigning  his 
widow  dower  therein,  the  value  of  the  real 
estate  is  to  be  estimated  as  it  stood  at  Uie  time 
of  the  assignment  of  dower,  excluding  the 
increase  in  value  of  the  real  estate  resulting 
from  improvements  made  thl^reon  by  th« 
alienees  after  the  date  of  the  alienation. 

The  judgment  of  the  Dietrict  Court  i$  of* 
firffied. 

Rehearing  denied* 
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J.  F.  BINGHAM,  Eetpt., 

V. 

E.  Ashley  MEAR8  et  al.,  AppU. 

( N.Dak ) 

^1*  It  is  no  defenae  to  »d  action  ngr*"iirt 
ouretiea  on  an  appeal  uDdertaklDg  that  tbe 
plaintiff  holds  security  amply  sulBoient  to  pay 
tbe  claim  for  which  tbe  sureties  have  l)eoome 
bound,  and  that  plaintiff  has  refused  on  de- 
mand to  resort  to  such  security  for  payment, 
there  being  no  proof  that  the  sureties  were 
prejudiced  by  such  refusal. 

••  Whether  a  anrety  ma^r  not»  under 
exceptional  eiremBatanoee«  compel  a 
creditor  to  exhaust  collateral  security  before 
suing  him,  not  decided. 

(November  ]a,18U.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  District  Court  for  Cass  County  in  fa- 
Tor  of  plain tifiP  in  an  action  brought  to  enforce 
tbe  liability  of  defendants  as  sureties  on  an 
appeal  bond.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  £•  A.  Mears,  with  Mr.  A.  &L 
Drake,  for  appellants: 

Tbe  sureties  are  favored  debtors  in  the  eyes 
of  fhe  law. 
The  Roman  law  gave  the  sureties  the  power 
^eadnotes  by  Corliss,  J*. 


KoTB.— Without  attempting  any  annotation  to 
the  above  case,  attention  la  called  to  the  valuable 
review  of  tbe  aatborities  in  the  briefs  and  tbe 

oplnioD  of  tbe  court  on  the  effect  of  refusal  to  re-   • 

sort  to  security  held  by  the  creditor  affecting  a       Ri^^nour  v.  Mathews,  42  Ind.  7;  MeNeel  t. 
•uretys  liability.  I  Auldridge,  85  W.  Va.  118;  BedwOt  v.  Qephart, 
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to  compel  the  creditors  to  sue  the  principal 
debtor,  before  having  recourse  to  the  sureties. 

Hayee  v.  Ward,  4  Johns.  Oh.  128. 1  L.  ed. 
786,  8  Am.  Dec.  554;  DeColyar,  Guaranties, 
Principal  &  Sureties,  p.  148. 

New  York  followed  the  Roman  law  aa 
early  as  1816. 

Story,  Eq.  Jur.  827.  494,  689;  Dan.  Neg. 
lost.  1889:  Blaek  River  Bank  v.  Page,  44  N. 
Y.  457;  Philadelphia  db  R.  R.  Co.  v.  UttU,  41 
N.  J.  Eq.  519;  Pain  v.  Packard,  18  Johns. 
174,  7  Am.  Dec.  869;  King  v.  Baldwin,  2 
Johns.  Ch.  554, 1  L.  ed.  487.  overruling  Pain 
V.  Packard,  which  was  of  itself  (in  17  Johns. 
884,  8  Am.  Dec.  415)  reversed. 

The  creditor  is  under  an  equitable  obliga- 
tion to  collect  his  debt  from  the  principal  io 
the  first  instance  if  he  can. 

Remsen  y.  Beekman,  25  N.  Y.  556;  Colgrove 
V.  TaUman,  67  N.  Y.  99,  28  Am.  Rep.  90; 
Wood  V.  Jefjereon  County  Bank,  9  Cow.  206; 
Pardee  v.  Van  Auken,  8  Barb.  540,  approved 
in  Smith  v.  Rice,  21  Mo.  505,  72  Am.  Dec. 
282;  Brown  v.  Williams,  4  Wend.  867;  King 
V.  Baldwin,  supra. 

A  surety  has  a  right  to  have  bis  principal's 
property  first  applied  to  the  payment  of  the 
debt. 

Delaware,  L.  db  W.  R.  Co.  v.  Oxford  Iron  Co, 
38  N.  J.  Eq.  151;  Watson  v.  Sutherland,  1  Tenn. 
Ch.  208. 

A  principal  is  bound  by  every  rule  of  moral 
and  legal  obligation  to  protect  bis  surety  from 
the  payment  of  the  debt  for  which  he  is 
suret**. 
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67  Iowa,  44;  Brandt,  Suretyship,  %  206;  Km- 
nsdy  v.  Falde,  4  Dak.  819;  Meriden  Stiver 
Piate  Go.  ▼.  Fiery,  44  Ohio  St.  480;  lUehards 
T.  Osceola  Bank,  79  Iowa,  707;  Shenandoah 
Na^.  Bank  v,  Ayres,  87  Iowa,  626;  Martin  v. 
Orr,  96  Ind.  491;  Smith  v.  McKean,  99  Ind. 
101;  Armitrong  y.  Farmers  Nat,  Bank  of 
Frankf(yrt,  180  Ind.  508. 

All  the  surety  has  to  do  in  order  to  protect 
his  property  from  being  levied  upon  ia  to  point 
out  property  belonging  to  the  principal  debtor. 

Barnes -7.  Oavanagh,  68  Iowa,  27;  BedtDeUv. 
Qephart,  supra;  Church  v.  Simmons,  88  N.  Y. 
264;  Toles  v.  Adee,  84  N.  T.  224. 

A  notice  from  a  surety  to  bring  suit,  if  in 
writing,  is  sufficient.  Even  a  verbal  notice  is 
•ufficient. 

Jackson  v.  ffney,  10  Lea,  184,  48  Am.  Rep. 
801;  PeUy  v.  Douglass,  76  Mo.  70;  Cole  7.  Fox, 
88  N.  0.  468. 

Notice  to  the  creditor,  after  which  the  cred- 
itor fails  to  act,  will  release  sureties. 

Barnes  v.  Sammons,  128  Ind.  696;  Barnes  v. 
Mou>ry,  129  Ind.  668;  Medley  y,  Tandy,  86 
Ky.  666;  Toles  v.  Adee,  91  N.  Y.  662. 

The  law,  previous  to  any  code  enactment, 
was  that  notice  by  the  surety,  if  not  acted  on 
promptly,  would  release. 

Kaufman  v.  Com.  (Pa.)  March  14,  1887; 
Beiner  v.  Rodgers,  2  W.  N.  C.  16;  Manufact- 
urers dt  M,  Bank  v.  Bank  of  Pennsyhania,  7 
Watts  A  S.  886,  42  Am.  Dec.  240;  PoU  v.  Na- 
thans, 1  Watts  A  S.  156,  87  Am.  Dec.  466; 
Storms  V.  Thorn,  8  Barb.  814;  Bangs  v. 
Strong,  4  N.  Y.  816;  La  Forge  v.  Herter,  9  N. 
Y.  241;  2  Stoiy,  Eq.  Jur.  1227;  Philadel- 
phia A  B  B.  Co,  V.  Little,  41  N.  J.  Eq.  619; 
Cheesebrough  v.  Millard,  1  Johns.  Ch.  4(w,  1  L. 
ed.  190,  7  Am.  Dec.  494;  Kingy.  Baldwin,  2 
Johns.  Ch.  664,  1  L.  ed.  487;  fJayes  v.  Ward,  4 
Johns.  Ch.  128,  1 L.  ed.  786, 8  Am.  Dec  664. 

This  rule  is  embodied  in  our  Civil  Code,  sec- 
tion 1718. 

Irick  V.  Black,  17  N.  J.  Eq.  189. 

The  complaint  shows  on  its  face  that  de- 
fendants were  sureties  or  bail.  The  judgment 
entered  was  in  direct  ^contravention  of  the  ex- 
press words  of  the  statutes. 

Skooley  V.  Fletcher,  46  Ind.  86;  Johnson  v. 
Harris,  69  Ind.  806;  Smith  v.  McKean,  99  Ind. 
101;  Womack  v.  Paxton,  84  Va.  9. 

Messrs.  Newman,  Spaldin^r  &  Phelps* 
for  respondent: 

The  obligation  of  defendants  is  statutory 
and  not  common  law. 

Thompson  v.  Blanc/iard,  8  N.  Y.  885;  Boo- 
litOe  V.  Dininny,  81  N.  Y.  850. 

An  undertaking  on  appeal  is  an  absolute  in- 
dependent contract  on  the  part  of  the  sureties, 
in  the  nature  of  a  guarantee  of  payment. 

Curtis  V.  BieJiards,  9  Cal.  84:  Sacramento 
City  A  County  v.  Dunlap,  14  Cal.  421;  Mnr- 
dock  V.  Brooks,  88  Cal.  696;  Beehner  v.  Town- 
send,  8  Abb.  Pr.  284;  Robinson  v.  Plimpton, 

26  N.   Y.  487;  DoolitUe  v.  Dininny,  supra; 
Staples  V.  Ookey,  84  Hun,  289. 

The  breach  of  the  undertaking  is  complete 
upon  the  affirmance  of  the  judgment  and  fail- 
ure to  pay,  and  plaintiff  is  not  bound  to  ex- 
haust his  remedies  against  the  Mortgage  Bank 
&  Investment  Company,  oi  resort  to  collat- 
eral. 

Eeebner  v.  Townsend,  and  Murdock  v.  Brooks, 
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supra;  Laws  1891,  chap.  120.  |  22;  Waller^ 
stein  V.  American  Surety  Co,  40  JN.  Y.  8.  R* 
50a 

C«rli00t  J.,  delivered  the  opinion  of  the 
court : 

The  defendants  were  sureties  on  an  under- 
taking given  on  appeal  to  this  court  from  a 
judgment.    Their  only  defense  to  this  action 
against  them  on  the  undertaking  is  that  the 
principal  on  whose  behalf  they  signed  the 
undertaking  assigned  to  the  plaintiff,  as  col- 
lateral to  the  claim  on  which  such  judgment 
was  rendered,  certain  promissoiy  notes  se- 
cured by  real -estate  mortgages,  and  tlmt  sucb 
collateral  security  is  sufficient  to  pay  such 
judgment  and  all  expenses;  that  they  have 
notified  the  plaintiff  that  he  must  resort  ta 
such  collateral  to  collect  his  claim,  but  that 
he  has  failed  to  do  so.     Under  the  circum- 
stances of  this  case,  these  facts  do  not  con> 
stitute  a  defense.    The  general  rule  is  that 
the  surety  has  no  right  to  insist  that  the  cred- 
itor shall  first  proceed  against  the  principiil 
debtor,  or  any  security  ^which  such  debtor 
may  have  given  him.     Upon  default   the 
surety  may  at  once  be  sued.    1  Brandt,  Sure- 
tyship, g  97.     It  is  true  that  in  cases  char- 
acterized by  exceptional  features,  equity  may 
compel  the  creditor  to  resort  first  to  the  prop- 
erty of  the  principal  debtor  where  this  wUl 
occasion  no  inconvenience  or  delay  to  the 
creditor.     See  Philadelphia  d;  R,  R,  Co,  v. 
LittU,  41  N.  J.  Eq.  619.     But  the  facts  of 
this  litigation  do  not  call  for  the  application 
of  this  rule.     There  is  no  claim  that  the 
principal  debtor  is  insolvent,  or  that  these 
collateral  securities  will  not  be  available  to 
the  sureties  in  their  hands  for  their  indem- 
nity after  they  have  become  by  payment 
subrogated  to  all  the  rights  of  the  plaintiff 
therein.    There  is  also  another  rule  which 
appears  to  be  well  supported,  but  this  cajse 
is  not  brought  within  its  scope.     There  is 
authority  for  the  doctrine  that  upon  indem- 
nifying the  creditor  against  the  expenses  of 
the  proceedings  the  surety  may,  in  equity, 
compel  him  to  first  exhaust  his  remedies 
against  the  principal  debtor.    Brandt,  Sure- 
tyship, g  288.     But  in  this  case  no  offer  of 
indemnity  appean  to  have  been  made.    This 
is  a  simple  action  at  law  upon  a  contract. 
The  right  of  the  sureties  with  respect  to  this 
collateral  security  is  to  resort  to  it  them- 
selves on  paying  the  debt,  and  not  to  com- 
pel the  creditor  to  resort  to  it.     It  is  because 
of  this  right  of  a  surety  to  look  to  such  se- 
curity for  indemnity  after  he  has  paid  the 
debt  that  the  release  of  such  security  by  the 
creditor  will  discharge  the  surety.     When 
the  surety  is  sued,  he  cannot,  in  an  ordinary 
case  at  least,  defend  on  the  ground  that  the 
principal  should  have  been  first  sued,  and 
all  efforts  to  collect  the  debt  from  him  ex- 
hausted.    On  the  same  principle,  the  surety 
cannot  insist  that  the  creditor  must  first  es- 
say to  collect  his  claim  out  of  the  collaterals 
the  principal  debtor  has  given  him,  except 
in  the  case  mentioned  in  section  4810.     Thia 
statute  is  inapplicable  to  this  action.     Au- 
other  section  of  our  statutes  clearly  contem- 
plates that  the  mere  failure,  after  requeat^ 
to  sue  the  principal  debtor,  or  to  proceed 
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against  collateral  wcurity,  will  not  defeat 
an  action  against  the  surety.  The  latter 
may  nevertheless  be  sued,  and  is  liable  for 
every  dollar  of  the  debt,  except  to  the  ex- 
tent that  he  is  prejudiced  by  the  refusal  of 
the  creditor  to  proceed  as  requested.  Comp. 
Laws,  g  4805.  The  fact  that  the  principal 
debtor  has  not  been  sued,  or  that  collateral 
security  has  not  been  exhausted,  is  never  a 
defense  of  itsell  It  is  not  a  defense,  even 
when  a  request  of  the  surety  is  shown  that 
the  creditor  sue  the  principal  or  resort  to  his 
collateral,  unless  the  surety  is  prejudiced  by 
the  failure  of  the  creditor  to  act  as  requested : 
and  then  only  to  the  extent  of  sucn  prej- 
udice. To  have  made  out  a  defense  because 
of  the  failure  to  resort  to  this  collateral  se- 
curity, defendants  should  have  prov^  that 
they  had  been  prejudiced  thereby. 

Another  section  of  our  statute  leads  us  to 
the  same  conclusion.  Section  4810,  Comp. 
Laws,  provides  that  "  whenever  property  of 
a  surety  is  bvpothecated  with  the  property 
of  the  principal,  the  surety  is  entitled  to 
have  the  property  of  the  principal  first  ap- 
plied to  the  discharge  of  the  obligation." 
Here  is  a  single  instance  in  which  tlM  surety 
may  insist  that  collateral  held  by  the  creditor 
shall  be  first  exhausted.  It  follows  that  in 
no  other  case  does  this  right  exist,  unless  the 
ri^ht  was  well  establish^  under  the  decision^ 
prior  to  the  enactment  of  this  statutory  law.* 
8o  far  from  finding  such  a  rule  to  have  been 
settled  at  the  time  our  code  was  adopted,  we 
have  been  unable  to  discover  a  single  author- 
ity sustaining  such  a  doctrine  where  the 
facts  were  not  exceptional.  All  the  adju- 
dications support  the  contrary  rule.  Fuller 
V.  Zoring,  42  Me.  481 ;  Thorn  v.  Pinkham, 
84  Me.  101 ;  Morruon  v.  (Hiisem  Nat.  Bank 
cf  TUUm,  65  N.  H.  358,  9  L.  R.  A.  282 ; 
Abercrcmbie  v.  Knox^  8  Ala.  728,  87  Am. 
Dec.  721 ;  AUen  v.  Woodard,  125  Mass.  400, 
88  Am.  Rep.  250;  Jones  v.  Tinc/ier,  15  Ind. 
808,  77  Am.  Dec.  02 ;  Brick  v.  Freehold  NaU 
Ekg.  Co.  87  N.  J.  L.  807 ;  1  Brandt,  Surety- 
ship, §§  97,  287 ;  Buck  v.  Sanders,  1  Dana, 
187;  Day  v.  Elmore,  4  Wis.  190-198;  Penn 
v.  Ingles,  82  Va.  65 ;  Davis  v.  Patrick,  6  C. 
C.  A.  682,  57  Fed.  Rep.  909 ;  Callahan  v. 
Mitehea,  29  Ind.  419 ;  Aultman  v.  Smith,  52 
Mo.  App.  851. 

The  judgment  of  the  District  Court  is  itf- 
firmed. 

All  concur. 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which  on  January  2, 
1895,  tJie  following  opinion  was  handed 
down: 

The  earnestness  with  which  counsel  for 
defendants  have  pressed  upon  us  their  appli- 
cation for  rehearing  constrains  us  to  go  more 
fully  into  the  discussion  of  the  exceedingly 
interesting  question  presented  on  this  appeal. 
In  their  main  features,  the  English  common 
law  and  th^  Roman  civil  law  differed  radi- 
cally from  each  other  touching  the  right  of 
the  suretv  to  require  the  creditor  to  proceed 
against  the  principal  debtor  or  the  security 
the  debtor  had  given  the  creditor  before  co- 
ercing payment  by  the  surety.  In  the  ear- 
lier j^nod  of  Roman  Jurisprudence  the  right 
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of  the  surety  to  compel  the  creditors  to  re- 
sort first  to  the  principal  to  collect  his  de- 
mand appears  to  have  been  well  established ; 
but  the  rule  was  gradually  departed  from, 
Justinian,  however,  restored  it,  and  from  his 
time  the  doctrine  was  universally  recognized 
throughout  the  empire.  It  has  been  incor- 
porate in  the  Jurisprudence  of  many  of  the 
nations  of  Europe.  Surge,  Suretyship,  pp. 
829-841 ;  Eai/es  v.  Ward,  4  Johns.  Oh.  128- 
188,  1  L.  ed.  786,  790,  8  Am.  Dec.  554.  But 
it  never  secured  a  footing  i n  England.  There 
the  contrary  doctrine  hSs  prevailed  from  the 
earliest  times.  The  common-law  rule  is  that 
the  surety  must  pay  and  seek  reimbursement 
from  the  principal  or  out  of  the  securities 
the  latter  has  given  the  creditor.  This  was 
always  the  rule  in  courts  of  law.  But  in 
equity  and  in  bankruptcy  proceedings  a  rule 
somewhat  analogous  to  that  of  the  civil  law 
grew  up.  ThiB  rule,  however,  was  less 
sweeping  in  its  elfects  upon  the  creditor  than 
the  rule  promulgated  by  Justinian.  It  more 
carefully  ffuard^  his  rights  from  prejudice. 
The  English  law  regaraed  the  promise  of 
the  surety  as  an  absolute  promise,  unless  it 
was  in  terms  conditional.  The  surety  was 
under  the  same  obligation  as  the  principal 
to  pay  the  debt  The  courts  of  law  there&re 
ignored  the  equities  between  the  principal 
and  the  surety  when  the  creditor  was  seek- 
ing to  collect  his  claim  of  the  latter.  In 
equity,  also,  the  promise  of  the  surety  was 
looked  upon  as  an  unconditional  promise ; 
buteauity,  unlike  the  law,  would  not,  under 
all  circumstances,  refuse  to  consider  the 
riffhts  of  the  surety  in  his  relation  to  the 
pnncipal ;  and  whenever  a  case  arose,  spe- 
cial in  its  character,  calling  for  the  aid  of 
equity  to  protect  the  surety  from  injury, 
that  court,  true  to  its  traditions  and  its 
fundamental  principles,  extended  relief  to 
the  surety,  whenever  it  could  do  so  without, 
on  the  other  hand,  affectine  the  right  of  the 
creditor  to  the  payment  of  nis  debt  accord- 
ing to  the  terms  of  his  contract.  But  in  all 
such  cases  equity  required  that  the  creditor 
should  be  saved*  from  delay, 'from  expense, 
and  from  all  risk.  1  Brandt,  Suretyship, 
§  288 ;  24  Am.  A  Eng.  Encyclop.  Law,  p. 
799,  and  cases.  When  the  object  of  the  sure- 
ty's appeal  to  equity  was  to  compel  the  cred- 
itor to  exhaust  the  collaterals  in  his  hands 
before  proceeding  against  the  surety,  the 
foundation  of  equitable  relief  was  the  inabil- 
ity of  the  surety  himself  to  enforce  such 
collateral  after  paying  the  debt,  or  the  pos- 
sibility that  the  creditor  by  some  act  had 
impaired  its  value  or  destroyed  its  legality. 
The  mere  fact  that  the  creditor  held  security 
for  the  debt  did  not  entitle  the  surety  to  ap- 
peal to  equity  for  a  decree  that  the  creditor 
look  first  to  such  security  for  his  pay.  In 
such  a  case  the  surety  could  protect  himself 
by  paying  the  claim,  and  by  being  subro- 
gate to  the  creditor's  rights  to  the  security. 
But  if,  after  payment  by  him,  he  could  not 
enforce  such  security,  or  if  grave  doubt  ex- 
isted as  to  its  legality  because  of  some  act 
of  the  creditor  with  respect  to  it,  then  a 
special  case  was  presenteo,  necessitating  the 
interference  of  equity  to  prevent  injustice  to 
the  surety ;  but  even  in  such  cases  equity 
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never  interposed  its  aid  without  exacting  the 
most  ample  protecting  of  the  creditor  against 
all  damages  because  of  delay,  and  all  ex- 
penses of  other  proceedings  than  those  against 
the  surety,  and  the  most  complete  indemnity 
against  all  loss  because  of  the  creditor's  right 
of  recovery  against  the  surety  being  post- 
poned.   Mr.  Surge,  in  his  work  on  Surety- 
ship, after  referring  to  the  civil  law  which 
permits  the  surety  to  compel  the  creditors  to 
first  sue  the  principal  and  exhaust  collaterals, 
says,  at  pages  841  and   842:     ^'The  juris- 
prudence of  England  and  of  those  colonies 
which  adopt  it  does  not,  in  that  part  of  it 
which  administers  strict  law  as  distinguished 
from  equity,  give  this  privilege  to  the^surety. 
But  in  the  administration  of  that  part  which 
is  called  equity  and  in  the  administration  of 
the  bankrupt  laws  a  relief  similar  in  its  ef- 
fect is  afforded  to  him.     It  treats  the  cred- 
itor, however,  as  entitled  to  avail  himself 
of  all  his  securities  in  order  to  obtain  the 
full  payment  of  his  demand.     Thus,  if  the 
creditor  have  both  a  personal  remedy  against 
the  surety  for  his  demand,  and  also  a  fund 
to  which  he  may  resort  for  payment,  and  to 
which  fund  the  surety  even,  when  he  has 
paid  the  creditor  what  is  owing  to  him,  can- 
not resort,  a  court  of  equity  will,  when  it 
is  satisfied  that  the  creditor  has  the  clear 
means  of  making  his  demand  effectual  against 
the  fund,  and  upon  the  surety's  indemnify- 
ing the  creditor  against  the  consequences  of 
•air  risk,  delay,   and  expense,  compel  the 
creditor  to  make  the  fund  available  towards 
the  satisfaction  of  his  debt,  before  he  pro- 
ceeds personally  a^inst  the  surety."    Said 
the  chancellor  in  Mayes  v.  Ward,  4  Johns. 
Oh.  128,  181,  1  L.  ed.  786,  789,  8  Am.  Dec. 
664 :    "  I  am  not  aware  that  there  is  any  gen- 
eral rule  in  chancery  that  the  creditor  must 
look  to  the  principal  debtor,  and  exhaust  his 
remedy  against  him,  before  he  can  be  per- 
mitted to  resort  to  the  surety.     The  general 
language  in  the  books  and  tne  practice  have 
been  otherwise,  and  the  surety  has  been  con- 
sidered  (without  any   formal  adjudication 
upon  the  point,*  and  perhaps  witliout  any  ex- 
amination of  it  upon  principle)  as  amenable 
in  ordinary  cases  to  the  creditor  in  the  first 
instance,  though  the  creditor  may  have  taken 
ample  security.    The  creditor  has  usually 
called  on  the  surety  at  his  election,  and  left 
him  to  resort  to  the  principal  debtor  for  his 
indemnity  after  he  has  paid  the  debt,  and 
after  he  has  been  clothed  b^  substitution 
with  all  the  rights  and  securities  of  the  cred- 
itors.   'The  holder  of  the  security,  therefore, 
in  general  cases, '  says  Lord  El  don  in  Wright 
V.  dimpson,  6  Ves.  Jr.  784,  'may  lay  hold 
of  the  surety ;  and,  till  very  lately,  even  in 
circumstances  under  which  the  surety  would 
not  have  had  the  same  benefit  that  the  cred- 
itor would  have  had. '    But  in  late  cases,  and 
under  particular  circumstances,  Lord  Eldon 
admits  that  the  surety  has  a  right  to  call 
upon  the  creditor  to  do  the  most  he  can  for 
his  benefit.  **    Referring  to  these  cases  hold- 
ing that  this  may  be  done,  the  chancellor 
says  of  them:     ''But  all   the  instances  to 
which  1  have  alluded  may  be  considered  as 
cases  of  a  special  nature.     They  do  not  ap- 
pear to  establish  any  such  general  rule  as 
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that  derived  from  the  civil  law  requiring  the 
principal  debtor  to  be  first  sued,  which  rule 
prevails  in  all  those  countries  where  the  civil 
law  is  an  essential  part  of  the  municipal  law 
of  the  land."    The  chancellor  granted  relief 
to  the  surety  in  this  case  upon  the  ground 
that  there  was  reason  to  believe  that  the  cred- 
itor, by  tainting  his  security  with  usury  by 
subseouent  dealings  therewith,  had  rendered 
it  voia ;  thus  placing  the  surety  in  a  position 
where  he  could  not  have  the  benefit  of  it 
upon  paying  the  debt.    On  this  question  the 
chancellor  said:    **!  pat  this  case  entirely 
upon  the  ground  of  the  allegation,  to  which 
no  answer  has  been  given,  that  the  mortgage 
is  infected  with  usury,  and  would  be  useless 
and  void  if  placed  by  substitution  in  the 
hands  of  the  surety.     If  this  should  happen 
to  be  the  case,   the  plaintiff,   on   paying, 
might  be  deprived  of  all  indemnity  from  his 
principal  by  reason  of  the  conduct  of  the 
creditor."     Said  the  court  in  Newcomb  v. 
HaU,  90  N.  T.  827,  at  page  880,  48  Am. 
Rep.  178:    ''Spencer,  Ch.  </.,    in  his  opin- 
ion in  King  v.  Baldtoin,  17  Johns.   886,  8 
Am.  Dec.  415,  seems  to  assume  that  a  surety 
may  always  proceed  in  a  court  of  equity, 
after  the  debt  becomes  due,  to  compel  the 
creditors  to  collect  of  the  principal  debtor. 
But  the  authorities  do  not  sustain  the  broad 
nroposition  assumed  by  the  learned  judge. 
There  must  be  some  specific  equity  beyond 
the  mere  relation  of  surety  and  creditor  to 
entitle  the  surety  to  this  relief."    In  a  re- 
cent case  in  the  circuit  court  of  appeals  that 
court  rendered  a  decision  directly  in  point. 
Davit  V.  Patrick,  6  C.  C.  A-  682.  57  Fed. 
Ro.p.  909.     In  the  course  of  the  opinion  the 
court  said :    **  Some  cases  have  been  cited  by 
the  learned  counsel  for  the  plaintiffs  in  error, 
the  authority  of  which  we  do  not  dispute, 
that  under  certain  circumstances  a  court  of 
equity,  at  the  instance  of  the  surety,  will 
coerce  a  creditor  to  proceed  with  the  collec- 
tion of  his  claim  against  the  principal  debtor. 
But  these  are  cases  where,  by  the  delays  and 
forbearance  of  the  creditor,  the  surety  is  li- 
able to  sustain  loss,  or  where  the  creditor 
has  access  to  a  fund  for  the  payment  of  his 
debt,  which  the  sureties  cannot  make  avail- 
able.   The  principle  has  never  been  extended 
to  a  case  like  the  one  at  bar,  where  the  cred- 
itor has  merely  exercised  his  right  of  elec- 
tion as  between  two  remedies  for  the  collec- 
tion of  a  debt,  and  where  the  securities  held 
by  the  creditor  may  be  made  immediately 
available  to  the  surety  b]r  his  paying  the 
debt  and  seeking  subrogation."    In  Fnek  t. 
Black,  17  N.  J.  Eq.  189-195,  the  court  said : 
"  If  the  court  is  asked  to  interfere  on  behalf 
of  the  surety  before  judgment  is  recovered 
against  him,  he  must  present  some  special 
ground  of  equitable  relief."    See  also  Lon- 
don, Paris,   dh  American  Bank,   Limited  v. 
Smith,    101   Cal.   415;   First   Nat.   Bank  of 
Bu^alo  V.  Wood,  71  N.  Y.  407,  411,  412,  27 
Am.  Rep.  66;  Abererombie  v.  Enox,  8  Ala. 
728,  87  Am.  Dec.  721, 

The  general  rule  that  some  peculiar  equity 
must  exist  in  favor  of  the  surety — that  the 
case  must  be  an  exceptional  one  to  entitle 
the  surety  to  relief — applies  as  fully  when 
the  surety  is  seeking  to  compel  the  creditor 
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to  lint  sue  the  principal  as  when  he  is  in- 
sisting that  the  creditor  shall  first  exhaust 
the  security  he  holds.    These  rules  of  the 
common  law  constitute  the  law  of  this  state, 
so  far  as  they  have  not  been  changed  by  stat- 
ute.    We  will  shortl  7  come  to  that  subject. 
Now,  it  is  obvious  that  defendants'  answer 
discloses  no  special  equitv  in  their  favor. 
The  security  which  thev  ask  the  court  to  com- 
pel the  creditor  to  exhaust  they  can  secure 
absolute  control  of  by  themselves  paying  the 
claim  they  owe.    As  between  the  creditor  to 
whom  a  debt  is  owing  and  the  surety  who 
owes  it,  equity  very  properly  declares  that 
the  creditor  ought  not  to  be  compelled  to  en- 
force, for  the  benefit  of  the  surety,  the  se- 
curity he  holds,  but  that  the  surety  himself 
should  pay  the  debt,  and  enforce  such  secur- 
ity for  his  own  benefit.    But  we  are  referred 
to  several  statutes  as  bavins  radically  changed 
the  common  law.     They  have  already  been 
mentioned  in  the  original  opinion.    Among 
them,  the  first  we  will  r^nsider  is  section 
4305,  Comp.   Laws.     This  section  declares 
that:     '*A  surety  may  require  his  creditor 
to  proceed  against  the  principal,  or  to  pur 
sue  any  other  remedy  in  his  power  which 
the  surety  cannot  himself  pursue,  and  which 
would  lighten  his  burden ;  and  if  in  such 
case  the  cSeditor  neglects  to  do  so,  the  surety 
is  exonerated  to  the  extent  to  which  he  is 
thereby  prejudiced."    This  provision  has  a 
history.    It  is  the  statutory  embodiment  of 
the  rule  established  in  the  state  of  New  YoriL 
in  the  early  days  of  that  state.    That  rule 
was  first  announced  by  the  supreme  court  of 
that  state  in  JVn'n  v.  Packa/rd^  18  Johns.  174, 
7  Am.  Dec.  869.  and  was  finally  settled  by 
the  court  of  errors  in  King  v.   BdUtwin,  17 
Johns.  884,  8  Am.  Dec.  415,  by  the  casting 
vote  of  the  president  of  the  court,  a  layman 
who  was  ex  officio  president  of  the  court  by 
virtue  of  holding  the  office  of  lieutenant 
governor  of  the  state.    It  was  an  anomaly  in 
the  law.     It  rested  upon  the  doctrine  that 
equity  would,  in  special  cases,  require  the 
creditor  to  first  proceed  against  the  principal 
debtor  or  collateral  security  held  by  the 
former.     But  this  doctrine  did  not  warrant 
such  a  rule  so  broad  as  to  apply  to  all  cases, 
whether  any  special  equity  existed  or  not. 
See  Neiceomb  v.  Hale,  00  N.  Y.  827-880,  48 
Am.  Rep,  178.     The  court  might  have  de- 
duced from  this  doctrine  that  equity  would, 
under  peculiar  circumstances,   compel   the 
creditor  to  first  look  to  other  sources  than 
the  surety  for^  his  pay,  under  the  rule  that 
in  such  cases,  and  in  such  cases  only,  this 
duty  might  be  cast  upon  him  by  a  notice  to 
him  from  the  surety  to  proceed  against  the 
principal,  or  to  exhaust  collaterals ;  and  that 
in  such  cases,  and  in  only  such  cases,  the 
creditor's  failure  to  do  so  would  exonerate 
the  surety  to  the  extent  that  it  caused  him 
injury.     But  the  court,  in  King  v.  Baldtnn, 
ignored  this  limitation,  and  laid  down  the 
rule  in  language  whose  legal  effect  is  the 
same  as  that  oi  the  section -of  our  statute 
above  quoted  (t.  e.  section  4805) .     The  New 
York  decisions  furnish  a  clue  to  the  meaning 
of  this  provision.    The  spirit  of  it  is,  not  to 
prevent  suit  against  the  surety  after  the  cred- 
itor has  been  notified  to  proceed  against  the 
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principal,  but  to  place  the  [hazard  of  the 
subsequent  insolvency  of  the  principal  or 
the  subsequent  impairment  of  the  security 
wholly  upon  the  shoulders  of  the  creditor. 
If  the  contention  of  the  counsel  for  defend- 
ants that  this  statute  introduces  the  civil -law 
rule  that  the  surety  may  always  require  the 
creditor  to  first  sue  the  principal  or  exhaust 
the  collateral  he  holds,  is  sound,  it-  is  re- 
markable that  the  courts  of  the  state  which 
first  declared  the  rule  embodied  in  that  sec* 
tion  have  since  that  time  been  called  upon, 
as  has  been  frequently  the  case,  to  apply 
the  doctrine  that  a  surety  is  subrogate  to 
the  rights  of  the  creditor  on  paying  the  debt. 
Sureties  would  have  invoked  this  civil- law 
rule  had  it  been  introduced  by  the  New  York 
doctrine  in  that  state ;  and,  instead  of  pay- 
ing and  exercising  the  right  of  8ubrofi;ation, 
they  would  in  every  case  have  compelled  the 
creditor  to  resort  to  the  principal  or  to  col- 
laterals in  the  first  instance.  That  the  rule 
enunciated  in  section  4805  does  not  carry 
with  it  the  other  rule  contended  for  by  coun- 
sel for  defendants— the  civil -law  rule— 'is  ap- 
parent from  the  fact  that  in  New  York, 
where  the  former  rule  has  existed  for  more 
than  one- half  a  century,  we  find  the  courts 
steadily  refusing  to  recognize  the  civil-law 
rule,  except  to  the  extent  that  it  has  been  rec- 
ognized in  England.  In  New  York,  equity 
will  interfere  in  only  exceptional  cases, 
where  special  equities  in  favor  of  the  surety 
exist.  Ifeweomb  y.  Bale,  00  N.  Y.  837,  880, 
48  Am.  Rep.  178 ;  London,  Paris,  db  American 
Bank,  Limited  y.  Smith,  101  Cal.  415 ;  FirH 
Nat.  Bank  cf  Buffalo  v.  Wood,  71  N.  Y.  407, 
411,  412,  27  Am.  Rep.  66 ;  Hayee  y.  Ward^ 
4  Johns.  Gh.  128,  181,  188,  184,  1  L.  ed.  786, 
780,  700,  8  Am.  Dec.  654;  Warners,  Bearde- 
ley,  8  Wend.  100,  200.  We  therefore  dis- 
cover no  reason  for  holding  that  section  4806 
has  wrought  the  radical  (£ange  in  the  com- 
mon law  which  counsel  for  defendants  con- 
tend that  it  has. 

We  are  referred  to  two  other  sections  of 
our  statute  as  favoring  the  views  of  defend- 
ants' counsel.  They  are  sections  4810  and 
5166,  Comp.  Laws.  They  provide  as  fol- 
lows: 

"  Whenever  property  of  a  surety  is  hypothe> 
cated  with  the  property  of  the  principal,  the 
surety  is  entitled  to  have  the  property  of  the 
principal  first  applied  to  the  discharge  of 
the  obligation."    Section  4810. 

"In  all  cases  where  judgment  is  rendered 
upon  any  instrument  in  writing,  in  which 
two  or  more  persons  are  severally  bound, 
and  it  shall  be  made  to  appear  to  me  court, 
by  parol  or  other  testimony,  that  one  or  more 
of  said  persons  so  bound  signed  the  same  as 
surety  or  bail  for  his  codefendant,  the  court 
must,  in  entering  judgment  thereon,  state 
which  of  the  defendants  is  principal  debtor, 
and  which  are  sureties  or  bail.  And  execu- 
tion issued  on  such  Judgment  must  command 
the  sheriff  or  other  officer  to  cause  the  money 
to  be  made  of  the  personal  property  and  real 
property  of  the  principal  deotor,  but,  for 
want  of  sufficient  property  of  the.  principal 
debtor  to  make  the  same,  to  cause  the  same 
to  be  made  of  the  personal  and  real  property 
of  the  surety  or  bail.    In  all  cases,  the  prop- 
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ertr,  both  penonal  and  real,  of  the  princi-' 
pal  debtor,  within  the  iurisdiction  of  the 
court,  must  be  exhausted  before  any  of  the 

f property  of  the  surety  or  bail  shall  be  taken 
n  execution."  Section  5166. 
These  statutes  are  merelr  declaratory  of 
settled  rules.  When  both  principal  and 
surety  have,  by  the  same  instrument,  mort- 
gaged their  property  for  the  debt  of  the  prin- 
cipal, no  delay  or  loss  or  risk  can  result  to 
the  surety  from  so  enforcing  the  mortgage 
that  the  property  of  the  principal  shall  be 
first  sold.  Nor  Is  an  additional  action  nec- 
essary as  the  principal  and  the  surety,  and 
the  property  of  both,  are  all  before  the  court 
in  the  one  action  to  foreclose  the  mortgage. 
In  such  a  case,  equity,  to  prevent  a  multi- 
plicity of  actions,  and  to  protect  the  surety 
with  slightest  injury  to  the  creditor,  will 
direct  that  the  principars  property  be  first 
sold.  The  courts  had  established  this  rule 
before  it  found  its  way  into  our  code.  1 
Brandt,  Suretyship,  g  287,  and  cases  cited ; 
WeU  V.  ThomoB,  114  N.  0.  197 ;  Whsat  v. 
MeBrayer,  16  Ey.  L.  Rep.  195.  The  case  of 
BUhards  y.  Ogeeota  BafUlc,  79  Iowa,  707,  on 
which  counsel  for  defendants  lay  so  much 
stress,  belongs  to  this  class.  So  does  Phil- 
adelphia ik  S.  B.  Co.  y.  lAttU,  41  N.  J.  £q. 
619.  And  yet  the  existence  of  this  rule  has 
never  been  regarded  as  involving  as  a  neces- 
sary consequence  the  establishment  of  the 
broad  rule  of  the  civil  law  that  in  every  case 
the  surety  can  compel  the  creditor  to  first 
seek  elsewhere  for  his  pay.  This  is  true  of 
the  rule  laid  down  in  section  6166.  It  is,  in 
terms,  restricted  in  its  application  to  cases 
in  which  judgment  is  rendered  against  both 
principal  and  surety.  It  does  not  apply 
when  the  surety  is  sued  alone.  When  ooth 
of  the  debtors  are  before  the  court  no  delay 
or  injury  can  result  to  the  creditor  from  be- 
inff  ooHged  to  sell  the  property  of  the  princi- 
pal first.  His  right  to  a  Judgment  against 
the  surety  is  not  thereby  postponed.  This 
is  very  different  from  delaying  the  creditor 
until  he  has  obtained  Judgment  against  the 
principal,  or  has  exhausted  collaterals,  when 
he  has  sued  the  surety  alone,  as  he  has  a 
perfect  right  to  do,  unless  the  obligation  is 
Joint.  While  these  two  statutes,  and  also 
section  4805,  are  steps  in  the  direction  of  the 
policy  of  the  civil  law, — steps  which  the 
courts  had  taken  under  the  common  law  with- 
out statutory  authority, — yet  it  is  indefensi- 
ble to  declare  that  these  provisions,  limited 
in  their  scope,  should  be  construed  as  being 
eo  sweeping  in  their  effect  as  to  revolutionize 
the  common  law  on  this  subject.  The  doc- 
trine announced  in  King  v.  Baldwin,  17 
Johns.  884,  8  Am.  Dec.  415,  has  been  regarded 
as  an  unwarranted  innovation  upon  the  com- 
mon law  in  most  of  the  states,  and  their 
courts  have  refused  to  adopt  it.  See  I 
Brandt,  Suretyship,  ^  242.  And  even  in  the 
state  in  which  it  originated  it  has  never  been 
extended,  but  the  whole  drift  of  the  adjudi- 
cations there  is  to  strictly  limit  its  operation. 
Trimble  v.  Thame,  16  Johns.  152.  8  Am. 
Dec.  802 ;  JSewamb  v.  Hale,  90  N.  Y.  827-829, 
48  Am.  Rep.  178 ;  WelU  v.  Mann,  45  N.  T. 
827,  6  Am.  Rep.  98;  Chnvene  v.  Cook,  25 
Hun,  44 ;  Bunt  v.  Purdy,  82  N.  T.  486,  87 
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Am.  Rep.  587;  Law90ti  v.  Buckley,  49  Hun, 
829;   Goodwin  v.  Bimoneon,  74  N.  T.  188; 
Warner  v.  Bea/rddey,  8  Wend.  194,  198,  199. 
Certainly  it  is  not  a  legitimate  inference  to 
deduce  from  the  statutory  adoption  by  this 
state  of  this  special  doctrine  a  purpose  to 
introduce  the  whole  policy  of  the  civil  law 
with  respect  to  the  rights  of  sureties  a^^ainst 
the  creditors  into  our  system  of  jurispru- 
dence.   The  implication  is  the  ower  way, 
and  this  implication  is  very  much  strength- 
ened by  the  fact  that,  while  our  code  ex- 
pressly confers  upon  the  surety  the  right  to 
compel  by  judicial  proceedings  the  princi- 
pal to  pay  the  debt  (a  rieht  recognized  by 
the  common  law),  it  nowhere  declares  that 
the  surety  may  by  action  compel  the  creditor 
to  first  sue  the  principal,  or  exhaust  the  col- 
laterals he  holds.    See  Comp.  Laws,  §  4806. 
The  decision  in  Davis  v.  Patrick,  6  C.  C.  A. 
682,  57  Fed.  Rep.  909,  is  directly  in  point. 
There  an  action  was  brought  upon  a  super- 
sedeas bond,  given  ou  appeal  from  a  judg- 
ment.    The  sureties  contended  that  the  cred- 
itor could  not  proceed  against  them  until  he 
had  exhausted  nis  remedy  against  real  estate 
of  the  principal  debt  or  nearly  sufficient  in 
value  to  pay  his  claim,  which  he  had  at- 
tached in  the  action  in  which  the  judgment 
appealed  from  had  been  rendered.    The  court 
decided  against  the  sureties,  and  In  refusing 
to  sustain  their  contentions  the  court  used 
the  language  which  we  have  already  quoted. 
Nor  was  the  decision  in  that  case  placed  upon 
the  ground  that  in  the  federal  courts  no 
equitable  defense  to  an  action  at  law  can  be 
interposed.     On  this  point  the  court  said : 
**  It  is  to  be  observed  that  the  plea  last  men- 
tioned merely  asserts  an  alleged  equitable 
right  or  defense,  and  it  is  doubtful,  to  say 
the  least,  whether  such  alleged  equity  could, 
in  any  event,  be  pleaded  as  a  defense  to  a 
suit  at  law  in  the  federal  courts  when  the 
distinction  between  legal  and  equitable  de- 
fenses is  still  folly  preserved.    But  we  do 
not  care  to  dwell  on  the  latter  suggestion. 
It  is  obvious,  we  think,  that  the  plea  did 
not  disclose  a  right  on  the  part  of  the  sure- 
ties to  have  the  lien  discharged,  or  the  at- 
tached lands  sold,  before  a  suit  was  main- 
tained on  the  supersedeas  bond,  which  a  court 
of  equity  would  recognize  and  enforce  even 
on  a  bill  filed  for  that  purpose."    We  have 
assumed  throughout  the  course  of  this  opin- 
ion that  the  surety  may,  under  our  system 
of  procedure,   secure  by  answer  the  relief 
which  formerly  he  could  obtain  only  by  fil- 
ing a  bill.    It  has  been  urged  by  counsel  for 
plaintiff  that  the  sureties  upon  an  undertak- 
ing on  appeal  are  not  within  the  scope  of  the 
equitableprinciples  to  which  we  nave  re- 
ferred.   We  have  been  unable  to  assent  to 
his  view.     It  is  true  that  their  obligation  is 
as  unconditional  as  that  of  the  principal. 
So  is  the  obligation  of  the  surety  upon  a 
promissory  note  signed  by  himself  and  the 
principal  debtor.    But  he  is  none  the  less  a 
surety,  and  entitled  to  all  the  rights  of  a 
surety.     Unless  made  in  terms  conditional, 
the  promise  of  a  surety  is  always  as  absolute 
as  that  of  the  principal.     1  Brandt,  Surety- 
ship, §  1 ;  Earns  v.  NeweU,  42  Wis.  691 ; 
Warner  v.   BeardOey,    8  Wend.   199.     The 
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aqaitable  right  of  a  surety  to  compel  the  cred- 
itor, under  certain  peculiar  circumstances, 
to  proceed  first  against  the  principal  or  col- 
lateral security,  does  not  rest  upon  the  terms 
or  nature  of  the  contract  on  which  he  is 
surety,  but  upon  the  broad  equitable  princi- 
ple that,  as  between  himself  and  the  prin- 
cipal debtor,  the  latter  oufi^ht  to  pay  the 
debt.    HarrU  v.  NewU,  42  Wis.  (102.    When, 


coupled  with  this  equity, special  facts,  which 
take  the  case  out  of  the  ordinary  category, 
ftie  found  to  exist,  the  right  exists  irrespect- 
iye  of  the  terms  Or  nature  of  the  contract, 
provided,  of  course,  that  the  right  is  not 
waived  by  the  language  of  the  contract.  The 
cases  cited  by  counsel  for  plaintiff  do  not 
hold  to  the  contrary.  They  merely  hold  that 
the  surety  upon  such  an  undertaking  is  li- 
able absolutely,  and  no  execution  against  the 
Srincipal  upon  the  Judgment  appealed  from 
I  necessary  before  suing  the  surety.  The 
decision  in  DaoiB  y.  Painek,  6  G.  0.  A.  682, 
07  Fed.  Rep.  909,  is  directly  against  the  con- 
tention of  the  plaintiff's  counsel  in  this  re- 
spect. See  also.  Wood  v.  FUk,  68  N.  T. 
S45,  20  Am.  Rep.  528.  The  authorities  cited 
by  counsel  for  aefendants  are  cases  in  which 
the  court  had  both  parties  before  it,  or  the 
property  of  both  wnich  had  been  pledged 
for  the  debt,  or  in  which,  by  reason  of  the 
peculiar  nature  of  the  litigation,  it  was  pos- 
sible to  protect  the  surety's  equity  without 
in  the  least  degree  interfering  with  the  right 
of  the  creditor  to  enforce  the  contract  with- 
out delay.  PaasUm  v.  BUh,  80  Va.  878,  1 
L.  R.  A.  689;  Beckham  y.  Ihinean,  18  Va. 
L.  J.  028 ;  Bicha^rdM  v.  (heeola  Bank,  79  Iowa, 
707 ;  n<ippe%  y.  H&ppet,  128  Ind.  897 ;  Weil 
y.  Tkomai,  114  N.  0.  197;  T\fhieat  v.  Me- 
Bra^ftr,  16  Ey.  L.  Rep.  190;  Neimoemeti  v. 


Qdhn,  8  Paige,  614,  3  L.  ed.  295 ;  Blachnan 
y.  Jainar,  81  Ala.  844;  Philadelphia  A  B. 
B.  Go,  y.  LittU,  41  N.  J.  £q.  519.  The  whole 
trend  of  the  common -law  decisions  is  in  the 
direction  of  regarding  the  right  of  the  cred- 
itor to  compel  the  surety  to  at  once  perform 
his  contract  as  superior  to  the  equity  of  the 
surety  that,  as  between  himself  and  the  prin- 
cipal, the  latter  ouebt  to  pay  the  debt. 

It  is  urged  that  the  plaintiff  should  have 
issued  execution  on  the  judgment  affirmed  on 
the  appeal  before  suing  the  sureties.  The 
statute  is  a  complete  answer  to  this  conten- 
tion. It  provides  that  a  breach  of  the  under- 
taking is  established  by  neglect  to  pay  tJie 
judgment  affirmed  within  wirty  days  after 
such  affirmance.  Laws  1891,  chap.  120, 
g  22.  The  complaint  contains  an  averment 
that  more  than  tliirty  days  had  elapsed  since 
the  affirmance  of  the  judgment  by  the  su- 
preme court.  This  allegation  is  not  denied. 
In  the  absence  of  such  a  provision,  the  sure- 
ties would  be  liable  at  once  upon  the  affirm- 
ance of  the  judgment.  No  case  can  be  found 
holding  that  the  issue  of  an  execution  upon 
the  judgment  affirmed  is  a  condition  prece- 
dent to  liability  on  the  part  of  the  surety,  in 
the  absence  of  a  statute  making  such  act  a 
condition  precedent.  On  the  contrary,  the 
decisions  are  all  the  other  way.  Davie  v. 
Palriek,  6  0.  0.  A.  682,  07  Fed.  Rep.  909 ; 
Bahbati  v.  Finn,  101  U.  S.  7-18,  20  L.  ed. 
820,  821 ;  Murdoek  v.  Brooke,  88  Oal.  .596-604 ; 
Bmiih  v.  Bumeay,  6  Serg.  &  R.  676 ;  Afider- 
eon  y.  Sloan,  1  Colo.  484;  WaUeretein  y 
American  Surety  Co.  40  N.  T.  8.  R.  508. 

The  rehearing  ie  denied.    The  judgment  ia 
affirmed. 

All  concur. 
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1.  A  ■tetnte  reqnirliif  mllroftds  to 
iNilld  cattle-igiiards  wbenerer  denuuid 
§OfP  them  is  — itir^^  by  the  owDers  of  land 
throQffh  which  the  road  runs  Is  not  UDOonstltu- 
tkmal  on  the  gro«^Dd  that  the  landowner  fa  made 
the  sole  Jadire  or  the  neoenlty  for  them,  sinoe 
the  statute  mlirbt  require  the  oompaoj  to  con- 
fltmct  them  in  every  case. 

S«  A  atatute  cannot  impofle  fttt  fttaolate 
UabilitT^  on  mllnMUl  eompnntos  for  dam- 
ages caused  by  its  trains  in  Ullioff  stock  irre- 
spective of  the  railroad  company*s  neffUgenoe  or 
fnlflUment  of  the  requirements  of  the  statutes* 
bnt  may  impose  a  liability  for  negliffenoe  or  fall- 
ore  to  construot  oattle-fpiards  required  by 
statute. 

3.  The  stoek  ipmpsi  reqalred  bj  tbe  stnt- 
ntet  where  a  railroad  oompaoy  runs  through  the 


premises  of  an  individual,  are  not  desisned  to  ba 
closed;  and  there  can  be  no  neffligenoe  charged 
because  of  leaving  them  open. 

(July  88,  IML) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Oirctut  Court  for  Jefferson  County,  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  to  plaintTifs  crops 
because  of  defendanvs  neglect  to  maintain 
proper  cattle- guards.    Bevereed. 

The  facts  sufficiently  appear  in  the  opinion. 

Meeere.  Hewitt,  walker  *  Porter  for 
appellant 

Meeere.  W.  R.  Honchton*  Frnneig  D. 
Nabora*  and  Kenneajr  A  Hiekmnn*  for 
appellee: 

The  police  power  of  a  state  is  a  most  im- 
portant power,  essential  to  its  very  existence 
and  embraces  the  lives,  health,  and  property 
of  her  citizens,  and  the  legislature  cannot  by 
any  contract  devest  itself  of  the  power  to  pro- 
vide for  these  objects. 


KoiK^As  to  oonstitutionality  of  statutes  at- 
tempting to  make  railroad  companies  absolutely 
liable  for  sJl  stock  killed  by  trains,  see  note  to  Mat- 
thews V.  8t.  Louis  ft  8.  F.  B.  Ck>.  (Ho.)  86  L.  B.  A.  161. 

For  imposition  on  railroad  companies  of  cost  of 
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abolishing  grade  croesinirs,  see  note  to  Kelly  v.  Min« 
neapolls  (Minn.)  88  L.  B.  A.  98. 

As  to  duty  to  keep  cattle-guards  clear  of  ice  and 
snow,  see  Grahlman  v.  Chicago,  8u  P.  ft  K.  G  B.  Oo. 
(Iowa)  6  L.  B.  A.  818,  and  note. 
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American  U.  Teleg.  Co.  t.  Watem  U,  TeUg. 
Co,  67  Ala.  26,  42  Am.  Rep.  90;  Vcm  Hook  y. 
Selma,  70  Ala.  861,  45  Am.  Hep.  85;  Hackett 
Y.  8taU,  106  lod.  260,  55  Am.  Rep.  201;  East- 
man  y.  Slate,  109  iDd.  278,  68  Am.  Rep.  400; 
Lake  View  y.  Boee  Hill  Cemetery  Aseo,  70  HI. 
191,  22  Am,  Rep.  71. 

Id  eyery  well-ordered  state,  property  is  held 
subject  to  the  tacit  condition  that  it  shall  not 
be  so  used  as  to  injure  the  equal  right  of 
others. 

Dorman  Y.  State,  84  Ala.  216. 

The  fact  that  a  cattle-guard  is  constructed 
in  the  usual  customary  manner  is  no  defense 
to  the  company  if  it  does  not  meet  the  require- 
ments of  the  statute. 

U.  S.  Gen.  Dig.  Yol.  4,  p.  1697,  §§  90,  91; 
Boran  y.  Taf/lor,  B,  df  ff.  R  Co,  (Tex.>  1889. 

A  statute  imposing  liability  for  fires  caused 
by  operating  railroads  is  constitutiooal. 

Union  Pac.  R.  Co,  y.  DeBusk,  8  L.  R.  A. 
860,  12  Colo.  294. 

There  are  provisions  of  the  act  clearly  con- 
stitutional which  can  be  separated  from  the 
re8t  and  the  court  will  uphold  these. 

PoweU  Y.  StaU,  69  Ala.  10;  Bogan  v.  State, 
84  Ala.  449;  Lowndee  County  y.  Hunter^  49 
Ala.  607. 

Every  person  while  violating  an  express 
statute  is  a  wrongdoer  and  as  such  is  ex  neees- 
sitate  negligent  in  the  eye  of  the  law,  and  every 
innocent  party  injured  thereby  is  entitled  to  a 
civil  remedy  therefor. 

Oreyv.  Mobile  Trade  C^.  66  Ala.  887,  28  Am. 
Rep.  729. 

And  where  a  duty  is  required  and  no  remedy 
is  proyided  for  redress  for  a  breach  of  that 
duty  the  remedy  is  by  common- law  procedure. 

Autauga  County  y.  Davie,  82  Ala.  708; 
Ixntndee  County  y.  Hunter,  supra. 

Generally  when  a  statute  is  assailed  on  con- 
stitutional grounds  the  court  will  adopt,  if 
possible,  such  construction  as  will  bring  it 
within  range  of  the  powers  of  the  legisla- 
ture. 

Wilbum  Y.  MeCaUey,  68  Ala.  486. 

A  law  requiring  railroads  to  fence  and  to 
pay  yalue  of  cattfi  killed,  has  been  enforced 

Chio  db  M,  R. Co.y, Clutter,^  ni.l28;  SmaUy, 
Chicago,  R  L  dbP.  R.  Co.  50  Iowa,  888;  Cleve- 
land, C.  C,  db  L  R.  Co.  Y.  Newbrander,  40  Ohio 
St.  15;  Heekett  y.  Wabash,  St.  L.  dk  P.  B.  Co.  61 
Iowa.  467;  Teacm  dt  St.  L.  R  Co.  y.  Toung,  60 
Tex.  201;  Chicago,  M.dbSt.  P.  R.  Co.y.  Dumeer, 
109  111.  402;  MeCaU  y.  Chamberlain,  18  Wis. 
687;  Blair  y.  Milwaukee  dh  P.  du  Lh.  R.  Co.  20 
Wis.  262;  Gorman  y.  Pacific  R.  Co.  26  Mo.  441, 
72  Am.  Dec.  220;  NdU  y.  St.  Louie,  K.  C.  &  N. 
R.  Co.  59  Mo.  112;  Trice  y.  Hannibal  db  St.  J. 
R.  Co.  49  Mo.  488;  Spealman  y.  Missouri  Pae. 
R.  Co.  71  Mo.  484;  Wilder  y.  Maine  Cent.  B. 
Co.  66  Me.  882,  20  Am.  Rep.  698. 


•alson*  J.,  deliyeied  the  opinion  of 
the  court ; 

The  demurrer  to  the  complaint,  which 
was  oYerruled,  presents  a  single  question  for 
our  consideration, — that  of  the  constitution- 
ality of  the  Act  of  the  legislature  approyed 
December  11,  1886  (Acts  1886-87,  p.  163). 
It  is  entitled  "An  act  requiring  railroads  to 
build,  and  keep  cattle  and  stock  guards  in 
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order,  upon  their  respective  lines  of  roads." 
Its  first  section  is :  **  That  all  railroads  with- 
in the  territorial  limits  of  the  state  of  Ala- 
bama shall  be  required  to  put  in  cattle  or 
stock  guards,  upon  their  respective  lines  of 
roads,  and  keep  the  same  in  order,  wheneyer 
the  demand  is  made  upon  them,  or  their 
agents  or  employes,  by  the  owners  of  the  land 
through  which  said  road  passes,  that  said 
cattle  or  stock  guard  is  necessary  to  prevent 
the  depredation  of  stock  upon  their  farins.  ** 
The  second  section  provides  that  on  and  after 
the  passage  and  approval  of  the  act,  as  to  all 
stock  passing  oyer  or  through  cattle  guards 
upon  any  line  of  railroads  in  this  state,  and 
committing  depredations  and  damages  to  the 
owners  of  the  land,  the  company  shall  be 
liable  for  the  full  amount  of  damages  proven 
to  haye  been  sustained  by  the  party  damaged, 
and  all  costs  accruing  in  the  collection  of 
said  damages,  which  damages  can  be  recoY- 
ered  by  suit  in  the  justice  or  circuit  courts 
of  Alabama,  where  such  damages  were  com- 
mitted :  provided,  that  the  railroad  company 
can  only  be  required  to  construct  cattle- 
guards  whenever  said  company's  road  enters 
die  field  or  upon  the  premises  of  any  person, 
or  where  the  premises,  or  any  portion  of  the 
same,  are  exposed  by  reason  of  said  road  en- 
tering upon  them,  or  running  through 
them. 

1.  It  is  well  understood  that  railroad  com- 
panies are  not  bound,  by  any  principle  of 
the  common  law,  to  fence  their  roads,  make 
cattle -guards,  or  erect  any  other  barrier  or 
stay  against  the  intrusion  of  stock  upon  their 
roads  or  right  of  way,  and  are  not  liable  for 
injuries  happening  merely  for  want  of  such 
erections.    7  Am.  &  Eng.  Encyclop.  Law, 
pp.  906,  912 ;  1  Rorer,  Railroads,  614 ;  Mem- 
«AM   dt   C.    R.    Co.    y.    Lyon,   62  Ala.    74. 
Whenever  a  company  is  under  obligation  to 
fence  its  right  of  way,  or  erect  cattle-guards, 
it  is  by  virtue  of  a  contract  or  statute.    On 
the  other  hand,  it  is  equally  well  settled  that 
acts  of  incorporation  of  railroad  companies 
are  subordinate  to  the  general  police  regula- 
tion of  the  state,  and  that  the  requirement 
to  fence  their  rights  of  way,  and  erect  and 
maintain  cattle -guards,    falls   legitimately 
within   legislative  authority.    As  is  well 
said  in  American  U.  Teleg.  Co.   y.   Western 
V.  Teleg.  Co. ,  67  Ala.  82,  42  Am.  Rep.  90 : 
''The  police  power  of  a  state  is  a  most  im- 
portant power,  essential  to  its  yery  existence^ 
and  has  been  declared  by  the  supreme  judi- 
cial  interpreter  of  the  Federal  Constitution 
to   embrace   'the   protection  of  the   lives, 
health,   and  property  of  her  citizens,   the 
maintenance  of  good  order,  and  the  preserva- 
tion of  good  morals;'  and  the  legislature 
cannot,  by  any  contract,  devest  itself  of  tlie 
power  to  provide  for  these  objects. "    Botton 
Beer  Co.  y.  Massachusetts,  97  U.  8.  25,  24  L. 
ed.  989 ;  Van  Hook  y.  S^ma,  70  Ala.  861.  45 
Am.  Rep.  85 ;  Louisville  dt  N.  R.  Co.  y.  Bald- 
win 85  Ala.  619 ;  7  Am.  &  Eng.    Encyclop. 
Law,  907. 

The  unconstitutionality  of  the  act  we  con- 
aider  is  insisted  on,  ** first,  because  it  requires 
the  railroad  to  erect  cattle- guards  whenever 
demand  is  made  upon  it,  by  the  owners,  that 
the  cattle  or  stock  guard  is  necessary  to  pre- 
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▼ent  the  depredation  of  Btock  upon  their 
farms,  thus  making  the  landowner  the  sole 
judge  of  the  necessity,  and  from  whose  de- 
cision the  railroad  has  no  appeal."  This 
objection  relates  especially  to  the  first  sec- 
tion of  the  act.  The  criticism  cannot  be 
sanctioned.  This  is  a  mere  option  which 
the  statute  gives  the  owner  of  the  land.  The 
guard — if,  and  when,  constructed— is  for  his 
benefit  alone.  The  public  has  no  interest  in 
it,  further  than  the  general  interest  every 
good  citizen  feels  that  every  other  person 
shall  be  protected  in  his  rights  of  propertv ; 
and  of  what  detriment  can  it  be  to  the  rail- 
road that  the  owner  is  permitted  to  exempt 
it  from  a  duty  which,  without  his  ezenip- 
tion,  would  be  absolute,  whether  the  owner 
needed  or  desired  the  cattle- guard  or  not? 
If  the  statute  had  simply  required  the  com- 
panies to  erect  and  maintain  these  guards, 
in  all  instances,  whenever  they  entered  the 
field  or  premises  of  a  party,  there  could, 
under  the  authorities,  be  no  objection  raised 
to  the  validity  of  the  law.  Why,  then, 
should  the  statute,  if,  in  its  enactment,  it 
would  lighten  the  burden,  if  any,  of  the  cor- 
porations, without  injury  to  the  persons 
whom  it  was  designed  to  benefit,  by  bestow- 
ing this  option  on  them,  incur  judicial  dis- 
pleasure? The  point  of  this  suggestion  be- 
comes more  pertinent  when  it  is  remembered 
that  when  the  duty  to  fence  or  build  cattle- 
guards  is  made  absolute,  without  reference 
to  an  option  on  the  part  of  the  owner  of  the 
land,  the  owner  may  release  the  obligation, 
as  seems  to  be  well  settled.  7  Am.  &  Eng. 
Encyclop.  Law,  p.  907;  1  Thomp.  Neff.  p. 
526,  %  26.  The  case  of  Owensboro  d  S.  IL 
Co.  v.  Todd,  91  Ky.  175,  11  L.  R.  A.  285, 
ia  opposed  to  this  view,  and  holds  that  this 
power  of  police  regulation  cannot  be  dele-, 
gated  to  the  citizen.  No  authority  upon 
which  the  decision  is  based  is  given.  The 
constitution  of  this  state  certainly  contains 
nothing  against  the  bestowment  of  such  an 
option  on  the  landowner,  in  connection  with 
the  exercise  of  this  police  jurisdiction  and 
authority,  and  we  are  at  a  loss  to  see  on  what 
principle  it  can  be  denied.  The  states  dele- 
gate this  power,  without  question,  in  their 
creations  of  municipal  goyernments,  railroad 
commissions,  medical  and  examining  boaids, 

auarantioe  commissions,  the  bestowment  of 
le  authority  for  the  creation  by  the  people 
of  counties  and  parts  of  counties,  of  agricul- 
tural districts  in  which  fences  may  be  dis- 
pensed with,  and  stock  not  allowed  to  run 
at  large,  and  in  other  instances,  perhaps, 
which  might  be  named ;  and  it  can  be  read- 
ily seen  uat  this  police  authority  may  be 
more  safely  and  beneficially  exercised,  often, 
in  leaving  its  exercise  to  the  option  of  others, 
within  prescribed  and  proi>er  limitations, 
than  without. 

2.  There  can  hardly  be  any  question  but 
that  this  second  section  imposes  an  absolute 
^liability  on  railroad  companies  *'for  the  full 
amount  of  the  damages  proven  to  have  been 
sustained  by  the  party  damaged,  and  all  costs 
accruing  in  the  collection  of  said  damages," 
whether  they  have  failed,  or  not,  according 
to  the  requirements  of  the  law,  **to  put  in 
cattle  or  stock  g ual^s  upon  their  respective 
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lines  of  roads  and  keep  the  same  in  order." 
Indeed,  this  liability  is  clearly  stated  In 
the  words  of  the  section  itself.  There  are 
many  confiicting  authorities  on  this  question, 
which  we  will  not  review,  or  attempt  to  rec- 
oncile. In  7  Am.  &  Eng.  Encyclop.  Law, 
p.  907,  it  is  stated  that  *"  statutes  have  been 
passed  in  England,  and  many  of  the  states, 
requiring  railway  companies  to  fence  their 
tracks  [which  includes  cattle -guards.  Id. 
913],  and  holding  them  liable  for  all  injur- 
ies occasioned  by  a  failure  to  do  so,  irrespec- 
tive of  whether  or  not  they  have  been  guilty 
of  negligence  "in  operating  their  trains ;  and 
many  authorities  bearing  more  or  less  inti- 
mately on  the  Question  are  cited  as  support- 
ing the  text.  Id.  927.  Counsel  for  appel- 
lant, in  their  elaborate  argument  on  the 
question  (reviewingmany  of  the  authori- 
ties), conclude:  "We  concede  that  if  the 
Act  of  1886  had  imposed  absolute  liability 
in  cases  where  the  railroad  fails  to  erect  gaps 
at  all,  in  compliance  with  the  statute,  this 
would  have  been  a  valid  police  regulation, 
because  a  penalty  imposed  for  a  violation 
of  the  act.  But  the  Act  of  1886  ffoes  further, 
and  Imposes  such  absolute  liability  on  the 
railroad,  though  it  may  have  fully  complied 
with  the  act,  in  erecting  and  keeping  in  or- 
der its  gaps,  provided  stock  get  over  them, 
and  commit  depredations.  It  is  therefore 
manifestly  unconstitutional,  because  it  at- 
tempts to  impose  absolute  liability,  when  the 
requirements  of  the  act  may  have  been  fully 
complied  with,  and  no  negligence  exists. 
This  is  not  a  valid  police  regulation."   This 

Juestion  is  not  a  new  one  in  this  court. 
n  Zeigler  v.  South  dt  North  Ala.  R.  Co. .  58 
Ala.  594,  we  had  occasion  to  pass  upon  the 
validity  of  an  act  which  provided:  "That 
from  and  after  the  passage  of  this  act,  all 
corporations,  person  or  persons,  owning  or 
controlling  any  railroad  in  this  state,  shall 
be  liable  lor  all  damages  to  live  stock,  or 
cattle  of  any  kind,  caused  by  locomotive  or 
railroad  cars."  It  was  there  said  of  that  stat- 
ute, that  it  dispenses  with  all  proof  of  the 
wrong  it  seeks  to  redress.  "It  declares  that 
the  railroad  corporation  shall  make  repara- 
tion for  an  injury  inflicted  in  the  authorized 
prosecution  of  its  lawful  business,  without 
a  semblance  of  fault,  negligence,  or  want  of 
skill  in  its  employes, — an  injury  which  no 
human  prudence  or  foresight  could  prevent; 
and  yet  the  statute  will  not  allow  the  rail- 
road to  exculpate  itself  by  proof  of  the  high- 
est qualifications  and  most  watchful  vigi- 
lance. This  falls  short  of  due  process  of 
law.  .  .  .  We  can  perceive  of  no  reason, 
in  law  or  morals,  for  holding  them  [railroad 
companies]  to  a  stricter  measure  of  account- 
ability for  inevitable  misfortunes  than  ^ould 
be  exacted  from  natural  i>er8ons  for  injuries 
which  result  from  unavoidable  accident,  or 
accidents  which  no  human  prudence  can  fore 
see  or  avert."  This  case,  in  these  utterances, 
has  been  many  times  approved  by  us,  and 
other  courts.  Wilbum  v.  McCaUey,  68  Ala. 
443 ;  Mead  v.  TMrkin,  66  Ala.  88 ;  Davis  v. 
StaU,  68  Ala.  68,  44  Am.  Rep.  128:  Oreen 
V.  State,  73  Ala.  32 ;  NatJimlle,  0,  eft  St.  L. 
R.  Co.  V.  Htmbree,  85  Ala.  485.  Under  the 
influence  of   these  decisions,    we  are  con 
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strained  to  hold  that  the  seoond  section  of 
said  Act,  in  that  it  imposes  an  absolute  li- 
ability on  railroad  companies,  irrespective 
of  compliance  on  their  part  with  the  duties 
prescribed  in  its  first  section,  and  without 
any  fault  on  their  part,  is  in  violation  of 
constitutional  right.  The  first  section,  how- 
ever, without  reference  to  the  second,  and 
independently  of  it,  prescribes  the  duty  on 
these  companies  "to  put  in  cattle  or  stock 
guards  upon  their  respective  lines  of  roads 
and  keep  the  same  in  order,"  and  for  a  fail- 
ure to  do  so  they  are  liable  to  the  party  in- 
jured by  their  neglect.  To  prescribe  the  du- 
ties imposed  by  this  section,  we  have  seen, 
is  a  valid  exercise  of  the  power  of  the  state. 
It  may  be  maintained  as  such,  separate  from 
the  second  section.  8  Brick.  Dig.  p.  128, 
§  28;  ^  parte  Cotoert,  02  Ala.  97.  And 
"every  person,  while  violating  an  express 
statute,  IS  a  wrongdoer,  and  as  such  is,  ex 
neeeseitate,  negligent  in  the  eye  of  the  law, 
and  every  innocent  party  injured  thereby  is 
entitled  to  a  civil  remedy  therefor;**  and 
when  a  duty  is  required,  and  no  remedy  pro- 
vided for  its  breach,  the  remedy  is  by  com- 
mon-law procedure.  Orep  v.  Mobile  Trade 
<h.  66  Ala.  i03,  28  Am.  Rep.  729 ;  Lowndee 


County  V.  Hunter,  49  Ala.  607;  Autauga 
County  V.  Davie,  32  Ala.  708. 

8.  The  demurrers  to  the  first  and  third 
counts  in  the  complaint  were  properly  over- 
ruled. The  second  count  bases  a  recovery  on 
the  allegation  that  the  defendant  "so  negli- 
gently and  carelessly  left  open  their  stock 
gaps  on  that  part  of  its  said  road  which  runs 
through  the  said  land  of  the  plaintiff  that, " 
etc.,  specifying  the  damages  suffered.  We 
are  not  certain  of  what  is  meant  by  leaving 
stock  gaps  open,  and  what  negligence  is  at- 
tributed to  defendant  in  so  doing.  Consult- 
ing our  knowledge  of  such  barriers  against 
stock,  we  would  suppose  they  were  never  de- 
signed to  be  closed,  but  always  open.  The 
duty  prescribed  by  the  statute  is  to  put  in 
cattle- guards,  and  keep  them  in  order,  and 
not  to  keep  them  closed.  It  would  seem, 
therefore,  that  defendant  violated  no  duty 
to  plaintiff  in  keeping  the  gaps  open,  and 
the  demurrer  to  the  second  count,  for  this 
reason,  should  have  been  sustained. 

For  ihie  error  the  judffment  of  the  court  &•• 
low  is  reverted,  and  the  cause  remanded. 

Rehearing  denied. 
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1.  The  duty  of  a  marter  to  proTido  a 
■afb  place  for  workmen  does  not  make  a 
shipbuilder  liable  for  neflrilflrenoe  of  carpenters 
in  preparlDflr  a  scaffold  for  other  workmen 
engaged  in  construotiog  a  ship. 

8.  A  ilTOter  and  carpenters  under  the 
same  superintendent  engaged  In  ship  building 
are  fellow  servants,  so  as  to  preclude  recovery 
bj  the  riveter  for  injuries  caused  bjr  negligence 
of  the  carpenters  in  constructing  a  scaffold  on 
which  he  works. 

(Deoember  SB,  180i.) 

ERROR  to  the  Circuit  Court  for  Bay  County 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
personal  injuries  caused  by  the  fall  of  a  scaf- 
fold on  which  plaintiff  was  working  and  for 
the  maintenance  of  which  defendant  was  al- 
leged to  be  responsible.    Retereed, 

The  facts  are  stated  in  the  opinion. 

Meesre.  McDonnell  A  Hall*  with  Meeere. 
Moore  4h  Moore,  for  plaintiffs  in  ^rror: 

The  scaffold  was  a  temporary  structure 
made  necessarv  by  and  used  only  in  this  par- 
ticular piece  of  work. 

Noxa.— In  connection  with  the  extensive  re- 
view of  the  authorities  found  in  the  al>ove  case  on 
the  subject  of  soaffolds  as  places  for  work  within 
the  duty  of  the  master  to  furnish  a  reasonably 
safe  place,  see  the  case  of  Oonsolidated  Ck>al  & 
MJc.  Co.  V.  Floyd  (Ohio)  26  L.  B.  A.  848,  holding 
that  a  mine  Is  not  such  a  place. 
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The  carpenters,  fitters,  bolters,  chippers^ 
and  drillers,  riveters  and  searchers  who  suc- 
cessively used  it  were  fellow  servants  engaged 
in  a  common  enterprise,  to  wit,  that  of  buud- 
ing  a  ship,  and  if  the  carpenters  were  negli- 
gent in  selecting  the  material  it  was  the  negli- 
gence of  a  fellow  servant,  and  the  plaintiff 
could  not  recover. 

Hoar  V.  Merntt,  e2  Mich.  886;  (^uiney  Min. 
Co.  V.  KitU,  42  Mich.  40;  Deuiey  v.  Parke,  76 
Mich.  681;  Baron  v.  Detroit  dk  C.  Steam  Nav. 
Co.  91  Mich.  585;  Biwley  v.  CoUiau,  90  Mick. 
81;  Kehoe  v.  Alien,  92  Mich.  464;  Piekett  t. 
Atlas  8,  8,  Co.  12  Daly.  441;  Butter  v.  Toums- 
end,  126  N.  T.  106;  KUlea  v.  Fasoon,  125  Mass. 
485;  LehighVaUoi  Coal  Co.  v.  Jones,  86  Pa.482: 
National  Tube  Works  Co.  t.  Bedell,  W  Pa.  175; 
Hoffan  T.  Central  Pdc  B.  Co.  ^  Oal.  128; 
Keith  V.  Walker  Iron  <§  Coal  Co.  81  Qa.  49; 
8omer  v.  Harrison  (Pa.)  April  4. 1887;  Heferen 
V.  Northern  Pae,  B.  Co.  46  Minn.  471;  Bossy. 
Walker,  189  Pa.  42. 

Messrs.  Shepard  4h  LyoBf  for  defendant 
in  error: 

The  scaffold  built  by  defendant  for  its  em- 
ployes to  go  upon  to  perform  their  work  was 
an  appliance  and  structure  of  such  a  character 
as  to  bring  the  defendant  within  the  rule  re- 
quiring it  to  use  reasonable  care  in  providing  a 
place  reasonably  ssfe  upon  which  its  employes 
were  to  perform  their  work. 

Brown  v.  Oilehrist,  80  Mich.  66;  Arkerson 
V.  l>ennison,  117  Mass.  407;  Hateorth  v.  8e^ 
vers  Mfg.  Co.  87  Iowa,  765. 

It  was  the  duty  of  the  master  to  exerdsa 
reasonable  care  in  the  erection  of  the  scaffold, 
and  if  it  or  its  agents  to  whom  it  entrusted 
this  duty  were  guuty  of  negligence  in  the  per- 
formance  of  the  work,  and  &e  plaintiff  wat 
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injured  by  reason  of  such  negliji^ence,  the  de- 
fendant is  liable  for  tbe  damage  sustained. 

Johnson  y.  Spear,  76  Mich.  189;  Van  Dusen 
T.  LeteUier,  78  Mich.  492;  Brawn  ▼.  Oilchri^, 
«0  Mich.  56;  Morton  y.  Detroit,  B,  0.  d  A,  R. 
Co,  81  Mich.  428;  Eddv  y.  Aurora  Iron  Min, 
€o.  81  Mich.  548;  Saehwiin  y.  Michigan  Qir 
Co.  84  Mich.  100;  Tangney  y.  /.  B.  Wilson  d  Co. 
87  Mich.  458:  Ashman  y.  Flint  d  P.  M.  R.  Co. 
90  Mich.  571;  Keay  y.  Erie  Tefeg.  d  Tdeph. 
Go.  54  Minn.  321;  Haworth  y.  Seeters  Mfg.  Co. 
supra;  Arkerson  y.  Dennison,  117  Mass.  407; 
Muiehey  v.  Methodist  Beligious  8oc.  125  Mass. 
487;  Coughtry  y.  Globe  Woolen  Co.  66  N.  Y. 
124.  15  Am.  Kep.  887;  Maniiing  y.  Hogan,  78 
N.  Y.  615;  Sensing  y.  Steinteay  d  Sons,  101 
N  .Y.  547;  Krans  y.  Long  Idand  R  Co.  128 
N.  Y.  1;  Boteen  y.  Chicago,  B.  d  K.  C.  R.  Co. 
^  Mo.  277;  Sims  y.  American  Steel  Barge  Co. 
<Minn.)  Jan.  %,  1894. 

Hooker*  /. ,  deliyered  the  opinion  of  the 
court: 

Tbe  defendant  is  engaged  in  building  steel 
Teasels,  in  tbe  construction  of  which  scaffolds 
are  necessary  at  yarious  stages  of  the  work. 
It  employs  about  800  men,  of  yarious  trades, 
including  fitters,  bolters,  chippers,  drillers, 
riyeters,  searchers,  and  carpenters.  These 
men  are  continuously  employed,  and  all  are 
aubject  to  the  control  of  the  superintendent. 
The  labor  is  diyided  among  the  artisans,  and 
to  the  carpenters  is  apportioned  the  building 
of  scaffolds,  though  tney  are  sometimes  as- 
aisted  by  others.  The  plaintiff,  a  searcher, 
i.  e. ,  one  who  goes  oyer  the  work,  and  sup- 
pliea  omitted  riyets,  after  the  riveters  of  the 

Elates  of  the  yessels  are  through,  was  injured 
y  the  breaking  of  a  weak  putlog,  selected 
and  used  by  the  carpenters  who  built  the 
acaffold ;  and  his  rieht  to  recover  hinges  upon 
the  question  of  whether  or  not  he  and  the 
carpenter  were  fellow  servants  in  such  a  sense 
as  to  prevent  the  application  of  tbe  rule  that 
it  was  the  duty  of  the  master  to  provide  a 
leaaonably  safe  place  for  the  plaintiff  to 
work.  The  doctrine  which  rel ie ves  the  master 
from  liability  for  injuries  caused  by  the  neg- 
ligence of  fellow  servants  is  of  wide  applica- 
tion. It  originated  In  cases  where  servants 
were  engaged  in  a  common  enterprise,  where- 
in, by  reason  of  the  negligence  of  one,  an- 
other was  hurt.  It  modlfled  the  doctrine  that 
the  principal  is  liable  for  the  negligent  acts 
of  his  agent,  upon  tbe  theory  that  the  servant 
assumed  tbe  oral  nary  dangers  incident  to  the 
employment,  and  that  "an  obligation  on  the 
part  of  the  master  to  take  more  care  of  the 
aeryant  than  he  majr  reasonably  be  expected 
to  take  of  himself  will  not  he  implied." 
Chief  Justice  Shaw,  in  the  case  of  Farwell  y. 
Bo^on  d  F.  R  Corp.,  4  Met.  49,  88  Am. 
Dec  889,  after  discussing  the  liability  of 
common  carriers  to  their  patrons,  says: 
^They  are  held  to  tlie  strictest  responsibility 
for  care,  yigilance,  and  skill  on  the  part  of 
themselves  and  all  persons  employed  by  them, 
and  they  are  paid  accordingly.  The  rule  is 
founded  on  the  expediency  of  throwing  the 
risk  upon  those  who  can  best  guard  against 
It "  He  continues :  **  We  are  of  the  opinion 
that  these  considerations  apply  strongly  to  the 
case  in  question.    Where  seyeral  parties  are 
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employed  in  the  conduct  of  one  common 
enteprise  or  undertaking,  and  the  safety  of 
each  depends  much  on  the  care  and  skill  with 
which  each  other  shall  perform  his  appro- 
priate duty,  each  is  an  observer  of  the  con- 
duct of  the  others,  and  can  give  notice  of  any 
misconduct,  incapacity,  or  neglect  of  duty, 
and  leave  the  service  if  the  common  emplover 
will  not  take  such  precautions,  and  employ 
such  agents,  as  the  safety  of  the  whole  party 
may  require.  By  these  means  the  safety  of 
each  will  be  much  more  effectually  secured 
than  could  be  done  by  a  resort  to  the  common 
employer  for  indemnity  in  case  of  loss  by  the 
nejflisence  of  each  other.  Regarding  it  in 
this  liffht,  it  is  the  ordinary  case  of  one 
sustaining  an  injury  in  the  course  of  his  own 
employment,  in  which  he  must  bear  the  loss 
himself,  or  seek  his  remedy,  if  he  have  any, 
against  the  actual  wrongdoer: "  This  rule  is 
01  such  general  application  that  the  citation 
of  authorities  to  support  it  is  unnecessary. 
Much  difficulty  has  been  found  in  discoyering 
a  true  test  of  its  application,  and  the  decisions 
are  consequently  somewhat  inharmonious. 
The  rule  that  the  master  is  bound  to  provide  his 
servant  with  reasonably  safe  machinery,  and 
a  proper  and  reasonably  safe  place  to  work, 
has  sometimes  been  invoked  or  overlooked 
when  perhaps  it  diould  not  have  been,  and 
the  two  rules,  running  parallel  in  close 
proximity,  have  led  to  improper  applications 
of  both.  There  are  some  courts  which  have 
held  that,  in  order  to  constitute  servants  of 
the  same  master  fellow  servants,  it  is  not 
enough  that  they  were  engaged  in  doing  parts 
of  some  work  not  requiring  co-operation,  nor 
bringing  the  servants  together  or  into  such 
personal  relations  that  they  could  haye  exer- 
cised an  influence,  one  upon  the  other,  pro- 
motive of  proper  precaution,  in  respect  to 
their  mutual  safety.  This  doctrine  finds  its 
favorite  fields  where  large  enterprises  result 
in  systematic  division  of  labor.  Seyeral  of 
the  states  recognize  it,  and  adjudicated  cases 
from  Illinois,  Tennessee,  Virginia,  Ken- 
tucky, and  Georgia  should  perhaps  be  read  in 
the  light  of 'this  limitation  of  the  general 
rule,  uut  it  is  not  the  pievailing  doctrine, 
as  will  be  seen  from,  an  investigation  of  cases 
from  most  of  the  states,  including  our  own  ; 
and  it  can  be  maintained  only  by  overthrow- 
ing the  rule  that  the  impliea  contract  of  the 
master  ends  with  indemnity  against  his  own 
negligence,  and  does  not  extend  to  that  of 
coemploy^s  engaged  in  the  same  enterprise. 
For  a  discussion  of  the  subject,  see  Fdrtoell  v. 
Boston  d  W.  R.  Corp.  supra;  Brodeur  y. 
Valley  FaUs  Co.  16  R.  I.  448.  See  also  Hoar 
v.  Merritt,  62  Mich.  886 ;  Quincy  Min.  Co. 
y.  KitU,  42  Mich.  84 ;  Devoey  y.  Pwrke,  76 
Mich.  631 ;  Ba/ron  y.  Detroit  d  C.  Steam  Nat. 
Go.  91  Mich.  685. 

Another  attack  upon  the  rule  is  made  by 
the  superior  servant,  as  contradistinguislied 
from  tne  (Uter  ego,  or  vice- principal,  limita- 
tion. As  might  be  expected  from  their  ad- 
herence to  the  "division  of  labor  doctrine," 
hereinbefore  mentioned,  the  courts  of  Illi- 
nois, Tennessee,  Virginia,  Kentucky,  and 
Georgia  have  adopted  tbe  "superior  servant" 
rule.  Similar  cases  can  also  be  found  in 
Ohio.  North  Carolina,  West  Virginia,  Kan- 
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aas,  Nebraska,  Missouri,  and  the  federal 
courts.  On  the  contrary,  New  York,  Maine, 
Pennsylvania,  Massachusetts.  Maryland,  In- 
diana, Michigan,  Minnesota,  California,  and 
Texas  have  repudiated  the  doctrine.  The 
£ne1  ish  courts  also  refuse  to  adopt  it.  These 
decisions  hold  that  this  doctrine  ignores  the 
true  criterion  of  fellow  service.  The  cases 
upholding  the  limitations  of  the  rule  in  these 
particulars  are  frequently  cited  in  accident 
cases,  and  in  hard  or  doubtful  ones  may  some- 
times lead  to  departures  from  the  true  rule. 
Greater  or  less  obscurity  inevitably  follows, 
and  no  end  of  trouble  from  the  conseauences, 
where  they  are  irreconcilable  with  the  other 
rule. 

It  must  not  be  assumed  that  there  is  no 
limitation  to  the  doctrine  of  immunity  on  the 

Sart  of  the  master.  The  law  clearly  imposes 
uties  upon  the  master,  from  the  discharge 
of  which  he  cannot  shelter  himself  by  the 
interposition  of  an  agent  or  servant,  or  the 
"fellow  servant^  rule.  He  mav  assume  lia- 
bility for  accidents  suffered  by  his  servant  in 
the  course  of  his  employment,  either  ex- 
pressly or  by  implication,  where  it  is  plain 
that  it  was  the  intention  of  other  parties  that 
he  should,  or  where  he  is  personally  present, 
directing  the  negligent  act.  Again,  where 
the  rule  that  he  must  provide  a  reasonably 
safe  place  and  machinery  applies,  the  re- 
sponsibility is  his.  In  all  of  these  cases  he 
is  held  liable,  because  the  negligence  is  his. 
As  said  by  a  text- writer :  "The  true  test,  it 
is  believed,  whether  an  employ 6  occupies  the 
position  of  a  fellow  servant  to  another  em- 
ployS,  or  is  a  representative  of  the  master,  is 
to  be  found,  not  from  the  grade  or  rank  of  the 
offending  or  injured  servant,  but  is  to  be  de- 
termined by  the  character  of  the  act  being 
performed  by  the  offending  servant,  by  which 
another  employ^  is  injured ;  or,  In  other 
words,  whether  the  person  whose  status  is  in 
question  is  charged  with  the  performance  of 
a  duty  which  properly  belongs  to  the  master. " 
McKinney,  Fellow  Servants,  g  28 ;  mike  v. 
Boston  dt  A.  B,  Co.  53  N.  Y.  549,  18  Am. 
Rep.  545 ;  Orispin  v.  Babbitt,  81  N.  Y.  516, 
87  Am  Rep.  621 ;  Fbrd  v.  FHtchburg  B.  Go, 
110  Mass.  240,  14  Am.  Rep.  508;  Anderson  y, 
Bennett,  16  Or.  515.  It  would  seem  that 
this  must  be  the  governing  principle,  unless 
the  limitations  hereinbefore  discussed  are 
adopted,  which,  as  stated,  is  not  the  case  in 
this  state.  This  discussion  of  the  "superior 
servant  question  must  not  be  considered  as 
necessarily  involving  that  of  ** alter  ego.^  If 
the  liability  of  the  master  is  in  all  cases  to 
depend  upon  the  rule  above  mentioned,  it 
matters  little  whether  the  offender  is  called 
** alter  ego"  or  "servant."  It  is  only  when  the 
act  is  one  which  does  not  fall  within  a  duty 
that  the  law  imposes  upon  the  master,  or 
which  he  has  taken  upon  himself,  that  it  be- 
comes important.  In  such  cases  the  term  is 
found  an  appropriate  one,  when  it  is  sought 
to  invoke  the  doctrine  of  respondeat  superior. 
How  far  the  courts  have  gone  in  holding  that 
a  master  is  liable  for  such  acts,  committed  by 
a  person  in  full  charge  of  his  business,  we 
find  it  unnecessary  to  investigate  in  this  case, 
and  express  no  opinion  upon  the  question. 
Having,  thiTQ,  determined  the  rule,  it  must 
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be  the  guide  in  all  cases,  and  if,  in  som* 
instances,  doubts  shall  have  arisun,  which  in 
the  minds  of  some  have  led  to  greater  or  lesa 
departures  from  it,  the  rule,  and  not  such 
cases,  must  be  the  map^netic  pole  towards 
which  future  adjudication  must  point,  and 
discrepancies,  if  any  exist,  must  be  ascribed 
to  differences  of  opinion  in  regard  to  the  ap> 
plication  of  the  rule,  which  all  recognize. 

As  to  the  matter  of  application,  each  case 
necessarily  rests  upon  its  own  facts.  Scaffold 
cases  have  not  been  numerous,  and  the  ap- 
plication of  tbe  rule  has  not  been  uniform. 
Indeed,  we  could  hardly  expect  it,  ia 
view  of  the  limitations  mentioned  by  the 
courts  of  some  states.  We  ma^  properly 
eliminate  all  scaffold  cases  arising  in  the 
states  mentioned  as  adhering  to  the  "divi- 
sion of  labor"  rule.  The  case  of  Scott  ▼. 
Oraig,  84  Jur.  401,  went  off  on  the  proposi- 
tion that,  as  the  master  personally  superin- 
tended the  work,  the  negligence  was  his  own. 
In  New  Yorlc,  the  cases  of  Manning  r.Uogan, 
78  N.  Y.  615,  and  Green  v.  Banta,  16  Jones 
&  S.  156,  may  seem  to  support  plaintiff's 
contention.  In  the  former,  decided  in  1879, 
the  plaintiff's  intestate  was  killed  by  the 
falling  of  a  scnffold  erected  for  the  purpose 
of  doing  the  plaster  work  on  a  public  build- 
ing in  Central  Park.  One  Mahoney  was  the 
contractor  with  the  city,  and,  before  the 
work  was  begun,  he  executed  an  assignment 
to  the  defendant,  Hogan,  of  all  moneys  due 
or  to  grow  due  by  virtue  of  the  contract, 
and  he  was  obliged  to  carry  out  the  contract 
to  protect  himself.  The  deceased  was  at 
work  on  the  scaffold  at  the  tim^  of  the  ac- 
cident. It  was  proved  that  he  had  applied 
for  work,  and  liis  name  was  on  the  pav  roll 
for  that  half  day.  There  was  also  evidence 
that  it  was  a  particular  brabch  of  mechani- 
cal construction  to  put  up  such  scaffolds ;  that 
the  persons  employed  to  build  were  not  of 
that  occupation ;  and  that  it  was  built  of 
Insufficient  material,  both  in  quality  and 
q^uantity.  Held,  "  that  the  question  of  neg- 
ligence in  building  the  scaffold  was  for  the 
jury ;  that  it  was  not  sufficient  that  there  waa 
enough  of  suitable  material  provided  to 
build  the  scaffold  ;  it  needed  that  there  should 
be  skill  and  judgment  in  the  use  thereof.*^ 
This  was  a  memorandum  case,  which  waa 
not  reported  in  full,  and  we  have  not  the 
benefit  of  the  discussion  of  these  questiona 
by  the  court,  if  there  was  any ;  but  enough 
appears  to  indicate  that  no  violence  is  done 
to  the  general  rule.  The  case  appears  t<v 
have  turned  upon  the  failure  of  the  master 
to  employ  competent  fellow  servants,  which 
is  one  of  his  duties,  to  the  extent  of  using 
reasonable  care  in  the  selection.  See  a  crit- 
icism of  this  case  in  Pesehel  ▼.  Chicago,  M. 
A  at.  P.  B.  Co.  62  Wis.  861.  Again,  it  is 
possible  that  the  scaffold  was  erected  by  Ma- 
honey, under  his  contract,  before  Hogan  took 
charge  of  the  work,  in  which  case  the  scaffold 
builaers  and  the  deceased,  who  was  shown 
to  have  worked  but  one  half  day,  were  not 
servants  of  the  same  master,  and  therefore 
were  not  fellow  servants,  within  the  rule. 
The  case  of  Green  v.  Banta,  supra,  is  from 
an  inferior  court,  and  cannot  be  said  to  settle 
the  rule  for  New  York.    The  plaintiff  waa 
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a  hod  carrier,  engased  with  others  in  dump- 
ing brick  upon  a  sci^Fold.  Defendant,  Banta, 
was  a  contractor,  and  the  case  says  that  it 
was  his  duty  to  furnish  a  properly  built 
scaffold.  In  the  performance  of  this  duty 
he  employed  a  foreman.  The  court  said: 
**  Thereupon  any  negligence  of  the  foreman 
was  tiie  negligence  of  the  defendant,  and 
not  the  negligence  of  a  fellow  workman ;  and 
the  same  proposition  would  be  true  of  any 
workman,  not  called  a  foreman,  who  was 
directed  by  the  master  to  build  the  scaffold. " 
The  court  adds :  **  If,  after  the  scaffold  be 
built,  the  foreman  use  the  scaffold  with  the 
workman  afterwards  injured,  and  the  injury 
ensues  from  the  negligence  of  the  foreman, 
they  hold  the  relation  of  fellow  workmen,  so 
called,  and  the  master  is  not  responsible." 
The  decision  is  based  upon  Orifpin  y.  Babbitt, 
wupra,  which  holds  that  the  liability  of  the 
master  does  not  depend  on  the  grade  or  rank 
of  the  negligent  employe,  but  upon  the  char- 
acter of  the  act ;  and  that,  if  the  act  is  one 
pertaining  to  the  duty  which  the  master  owes 
to  his  seryants,  he  is  responsible,  but,  if  the 
act  is  one  pertaining  only  to  the  duty  of  an 
operatiye,  such  operatiye,  whateyer  his  rank 
or  title,  is  a  fellow  servant,  and  the  master 
is  not  liable.  For  the  latter  part  of  the  prop- 
osition of  the  court,  the  case  of  Slater  y. 
JetoeU,  85  N.  T.  61,  39  Am.  Rep.  627,  is 
cited.  Whateyer  we  may  think  of  its  appl  lea- 
tion,  this  case  of  Green  v.  Banta  recognizes 
the  rale,  and  at  most  bears  upon  the  ^estion 
whether  an  employer  owed  a  duty,  under  the 
facts  in  that  case,  to  furnish  a  safe  scaffold. 
It  asserts  such  duty,  but  it  leaves  us  to  con- 
jecture whether  such  duty  arose  by  express 
contract,  by  necessary  implication  from  the 
peculiar  facts,  or  upon  the  broad  ground  that 
a  scaffold  builder  and  a  plasterer  are  under 
no  circumstances  fellow  servants.  The  case 
of  Hogan  v.  Field,  44  Hun,  72,  was  where  a 
bridge  riveter  was  injured  by  the  fall  of  a 
scaffold.  It  was  not  the  business  of  Hogan 
to  build  the  staging,  but,  under  the  direction 
of  the  person  in  charge  of  the  work,  he,  with 
others,  undertook  it.  It  was  held  that  the 
negligence  of  such  person  was  that  of  fellow 
servants,  and  he  was  not  permitted  to  re- 
oover.  These  cases  do  not,  therefore,  weaken, 
but  strengthen  Uie  rule  mentioned  as  the 
criterion,  and  it  does  not  clearly  appear  that 
such  rule  has  been  misapplied. 
.  We  will  next  consider  the  rule  in  Massa- 
chusetts, selecting  only  scaffold  cases.  In 
MnWiey  y.  Methodiet  Religious  Soe. ,  125  Mass. 
487,  a  verdict  for  the  plaintiff  was  sustained 
because  the  society  expressly  contracted  to 
build  and  remove  stagings  for  decorators.  In 
Arkereon  v.  Dei^nieon,  117  Mass.  407,  the 
plainti  fT,  who  was  at  work  repairing  a  build- 
ing, went  upon  a  staging  by  defendant's  di- 
rection. The  staging  was  insecure  by  reason 
of  its  construction  of  unsuitable  materials,  or 
by  neglect  to  securely  fasten  it.  The  staging 
was  built  before  plaintiff 's  employment,  by 
men  who  were  afterwards  his  fellow  work- 
men, and  the  defendant  directed  what  lumber 
should  be  used.  The  staging  was  not  built 
under  the  direct  personal  supervision  of  de- 
fendant, but  there  was  evidence  that  he 
tnperintended  the  work  generally.    It  was 
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held  a  proper  question  for  the  jury,  and  ap- 
parently tum<^  upon  the  proposition  that, 
*'when  the  preparation  of  the  appliances  is 
neither  intrusted  to  nor  assumed  by  the  em- 
ployes, the  master  may  be  guilty  of  negl igenco 
if  defective  appliances  are  furnish^,  even 
though  the  workmen  themselves  are  employed 
in  the  preparation  of  them ;  and  that  in  that 
case,  negligence  appearing,  it  was  a  question 
for  the  jury  whether  that  negligence  was  in 
respect  of  what  was  done  ar  undertaken  by  the 
fellow  workmen,  or  was  the  negligence  of  the 
master. "  There  may  be  differences  of  opinion 
as  to  whether  this  case  overstepped  the  rule 
or  not,  but  that  it  was  not  so  intended  is 
inferable  from  the  cases  of  Zeigler  v.  Day^ 
123  Mass.  152 ;  CoUon  v.  Biehards,  Id.  484 ; 
and  £iaea  v.  Faofon,  125  Mass.  485.  two  of 
which  were  scaffold  cases.  The  latter  case 
states  the  difficultv  in  these  cases  as  follows : 
''On  the  one  hand  is  the  familiar  rule  that 
one  who  enters  the  service  of  another  takes 
upon  himself  the  risks  incident  to  the  em- 
ployment, including  the  risk  of  the  negli- 
gence of  fellow  servants  employed  in  the  same 
service.  On  the  other  hand  is  the  equally 
well -settled  rule  that,  if  the  master  under- 
takes to  furnish  structures  or  instruments 
with  which  the  seivants  have  to  work,  the 
master  is  bound  to  use  due  care  in  providing 
them,  and  he  is  responsible  if,  through  his 
negligence,  or  that  of  other  servants  employed 
to  furnish  them,  they  are  unsuitable."  The 
court  adds :  **  We  are  of  the  opinion  thht  this 
case  falls  within  the  first  rule.  There  was 
no  evidence  which  would  justify  the  jury  in 
finding  that  either  of  the  defendants  under- 
took to  furnish  a  staging  for  the  plaintiff, 
or  to  assume  the  risk  of  its  safety.  It  was 
like  the  ordinary  case  where  a  man,  in  build- 
ing or  repairing  a  house,  employs  various 
servants  in  dif^rent  departments  of  labor. 
Neither  of  the  defendants  retained  any  charge 
or  direction  of  the  work  of  putting  up  the 
staging,  but  intrusted  it  to  Higgins.  He  and 
the  plaintiff  were  fellow  servants,  employed 
in  the  same  service,  and  each  took  the  risk 
of  the  negl  i  gence  of  the  other. "  It  should  be 
remarked  tlfat  Higgins  was  a  carpenter  em- 
ployed by  the  defendant  to  superintend  the 
whole  job.  Plaintiff  was  a  coppersmith  hired 
by  defendant  to  put  up  gutters  upon  the  roof. 

In  Minnesota  is  a  late  case,  viz.,  Sims  v. 
AfMriean  Steel- Barge  Co.,  57  N.  W.  Rep. 
822,  which  is  supposed  to  be  nearly  upon 
all  fours  with  the  present  case ;  but  it  differs  in 
this  particular :  that  the  building  of  scaffolds 
was  intrusted  to  one  Ouiane  and  his  crew,  em- 
ployed to  build  stagings,  and  to  do  nothing 
else.  This  may  or  may  not  have  been  coiH 
sidered  an  important  reason  for  reaching  the 
result  in  that  case.  To  us  it  does  not  seem  to 
be  so  unless  by  way  of  an  implication  of  an 
undertaking  to  furnish  stagings  for  employes, 
and  at  best  we  think  it  is  bordering  upon  the 
division  of  labor  rule,  which  we  understand 
that  Minnesota  does  not  in  terms  indorse.  For 
other  cases  sustaining  the  claim  that  the 
master  is  not  liable  in  staging  cases,  see  Pee- 
diet  V.  Chicago,  M.  A  St.  P.  R.  Co.  62  Wis. 
838 ;  Benn  v.  Null,  65  Iowa,  407. 

It  remains  to  look  at  the  case  from  the  stand- 
point of  Michigan  authorities.     The  doctrine 
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of  **  fellow  seryant"  has  been  ao  frequently 
discussed  that  it  will  not  be  necessary  to 
elaborate  some  branches  of  tlie  question.  The 
cases  show  that  the  rule  of  Pri  My  v.  Fowler , 
8  Mces.  &  W.  1,  exists,  and  that  there  has  been 
no  express  recognition  of  the  limitations  as 
to  "  division  of  labor, "  or  ^ superior  senrant. " 
Michigan,  as  already  stated,  adheres  to  the 
rule  that  the  master's  liability  depends  upon 
the  nature  of  the  duty  and  the  character  of  the 
contract ;  and,  if  this  court  has  ever  departed 
from  tJie  rule,  it  is  only  in  its  application, 
and  about  that  minds  may  differ.  The  attack 
upon  the  general  rule  has  usually  been  made, 
in  this  state,  in  the  guise  of  a  claim  that  the 
master  was  required  to  furnish  a  safe  place 
or  safe  machinery.  In  VanDmen  y.  LeteUier, 
78  Mich.  494,  an  employ^  was  injured  by  the 
collapse  of  a  dock,  the  supports  to  whi en  be- 
came rotten,  and  gaye  way.  Plaintiff  was  a 
laborer  piling  lumber.  The  owner  liyed  in 
another  county,  and  had  a  superintendent, 
who  looked  after  the  business  in  a  general 
way,  and  who  hired  competent  men  to  Inspect 
the  dock  before  the  lumber  was  piled.  The 
court  held  that "  the  duty  of  inspection,  when 
required  by  the  circumstances  of  the  case, 
cannot  be  aelegated  by  the  master  in  such  a 
manner  as  to  avoid  responsibility. "  The  doc- 
trine tiiat  it  was  the  duty  of  the  master  to 
provide  a  safe  place  was  applied,  and  upon 
this  it  was  decided.  In  Deioey  v.  Detroit,  O. 
H.^M.:^Oo„  97  Mich.  880.  22  L.  R.  A.  292, 
reversing  on  rehearing  97  Mich.  848,16  L.  R. 
A.  842.  the  question  of  a  safe  place  was  again 
discussed,  and  the  court  refused  to  apply  It  to 
a  case  where  an  inspector  permitted  a  car 
improperly  loaded  with  lumber  to  be  made 
a  part  of  a  train,  whereby  plaintiff  was  in- 
jured ;  holding  that  the  inspector  and  plain- 
tiff were  servants  of  the  same  master,  engaged 
in  the  same  service,  viz.,  running  its  train. 
The  case  contains  a  valuable  discussion  of 
these  principles.  In  the  cases  of  MiUer  v. 
Chicago  dt  Q.  1.  R.  Oo.  90  Mich.  230,  and 
La  Pierre  v.  Chicago  A  G,  T.  R  Co.  99  Mich. 
212,  unsuccessful  attempts  were  made  to  as- 
sert the  doctrine  of  a  **8afe  place"  where  the 
fault  was  clearly  that  of  a  fellow  servant. 
In  none  of  these  Michigan  cases  cited  was 
a  scaffold  involved.  In  Edar  v.  Merritt,  62 
Mich.  886,  the  injuir  was  occasioned  by  the 
fall  of  a  scaffold.  A  dwelling  was  erected 
by  the  defendant,  who  hired  a  superintend- 
ent by  the  month,  who  had  general  charge 
under  defendant*s  direction,  niring  all  the 
men  but  the  painters,  who  were  hired  by 
the  defendant  personally.  The  scaffold  was 
erected,  by  direction  of  the  superintendent, 
for  the  building  of  the  cornice.  After  this 
was  done  the  "painters  used  the  sc^old, 
and  plaintiff  was  hurt.  Defendant  furnished 
suitable  material  and  competent  workmen  to 
build  the  scaffold,  and  the  court  held  that 
they  were  fellow  servants,  and  that  the 
risk  was  incident  to  plaintiff's  employment, 
which  he  assumed  when  he  entered  the  mas- 
ter's service.  The  csaes  of  Brown  Y,  Oilehriet, 
80  Mich.  56 ;  Harrieon  v.  Detroit,  L,  db  N, 
R.  Co.  79  Mich.  409,  7  L.  R.  A.  628.  and  Hunn 
y.  Miehioan  dent.  R.  Co.  78  Mich.  618,  7  L. 
R.  A.  600,  are  cases  where  the  negligence 
was  that  of  a  superior,  for  which,  under  the 
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facts  in  those  cases,  th«  master  was  held 
liable.  Some  may  think  them  an  innovation 
upon  the  doctrine  that  the  grade  of  the  ser- 
vant is  immaterial ;  but  before  reaching  such 
conclusion  we  should  examine  the  nature 
of  the  duty,  in  the  performance  of  which 
the  injury  occurred.  At  all  eyents,  they 
seem  to  have  raised  different  questions  firom 
that  involved  in  this  case. 

Here  the  defendants  were  engaged  in  the 
enterprise  of  building  a  ship.  Artisans  of 
various  kinds  were  employed  to  do  their 
respective  shares  of  the  work.  The  building 
of  stagings,  the  erection  of  derricks,  and 
raising  materials  were  parts  of  the  necessary 
work,  incident  to  and  simultaneous  witii, 
and  in  fact  a  part  of,  the  building  of  the 
ship.  Stttgings  were  for  temporary  use. 
and  indispensable.  All  were  under  the 
charge  of  one  superintendent,  who  directed 
the  different  ganjp  through  their  respective 
foremen.  There  is  nothing  to  indicate  a  con- 
tract to  provide  a  safe  scaffold  to  work  upon, 
or  an  assumption  of  that  duty  by  the  master, 
and  the  case  seems  to  be  clearly  within  Uie 
rule  of  KiUea  v.  Faxon^  which  it  closely 
resembles,  and  of  Hoar  v.  Merritt.  The  duty 
was  one  which  was  left  to  those  engafl;ed  in 
the  construction  of  the  ship.  It  is  beTieved 
that  this  does  no  violence  to  the  rule  of  si^e 
place.  The  case  is  different  from  those  where 
the  master  furnishes  a  permanent  place  to 
work,  as  in  a  ship  or  factory.  A  master's 
duty  iif  such  a  case  is  to  make  and  keep  the 
place  reasonably  safe;  but  that  rule  would 
apply  as  to  those  working  on,  but  not  nec- 
essarily as  to  those  constructing,  tlie  factory. 
The  latter  would  not  be  fellow  servants  with 
each  other,  for  the  enterprises  would  not  be 
the  same.  The  service  of  one  would  be  the 
erection  of  the  completed  factory ;  that  of 
the  other  its  use  for  the  purpose  for  which 
it  was  designed.  But  here  the  scaffold 
builder  and  the  riveter  are  engaged  in  the 
common  service  of  building  a  ship.  The 
work  of  both  goes  along  together,  and  it 
seems  to  us  that  the  case  is  clearly  within 
the  rule  of  Priestly  v.  Fowler  and  kindred 
cases.  The  court  should  have  directed  a 
verdict  for  the  defendant. 

Judgment  reversed,  and  no  new  trial  ordered. 

tiong  and  Grant,  t/J.,    concurred   with 
Hooker*  J. 

Montoomery,  «/. ,  concurring: 
The  rule  that  it  is  the  duty  of  the  master 
to  furnish  a  safe  place  for  the  servant  to 
work  is  so  universal  and  so  thoroughly  set- 
tled that  fto  citation  of  authorities  is- neces- 
sary to  sustain  it.  It  is  also  settled  in  this 
state  Uiat  this  duty  is  one  which  cannot  be 
delegated  by  the  master  so  that  the  employe 
eniraged  to  ao  the  work  of  making  the  prem- 
ises Sde  is  to  be  treated  as  a  fellow  servant 
of  those  who  are  employed  and  engaged  in 
the  general  work  for  which  the  premises  are 
intended.  Va/n  Dusen  y.  LeteUier,  78  Mich. 
492 ;  Brown  v.  Gilchrist,  80  Mich.  66 ;  Rovx 
y.  Blodgett  dt  D.  Lumber  Oo.  94  Mich.  607 ; 
MorUm  v.  Detroit,  B.  C.  A  A,  R.  Co,  81  Mich. 
428.  On  the  other  hand,  I  think  it  is  equally 
clear  that  where  the  danger  or  injury  rsf  ulta 
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from  the  operation,  and  the  negligence  is 
that  of  one  who  is  engaged  in  t&e  common 
employment,  it  cannot  in  any  proper  sense 
be  said  to  be  attributable  to  a  fault  in  pro- 
Tiding  a  safe  place  to  work,  or  safe  machi- 
nery or  appliances.  See  Detoey  v.  Detroit, 
Q,  H.  4i  M.  R.  Oo,  V7  Mich.  841$,  16  L.  R. 
A.  842,  reversed  on  rehearing  in '97  Mich. 
829,  3d  L.  R.  A.  393. 

The  question  remains  whether  the  construc- 
tion of  the  scafFold.  the  defect  in  which 
caused  the  injury  in  this  case,  was  a  part  of 
the  wort[  in  whidi  the  plaintiff  was,  in  com- 
mon with  others,  engaged,  or  was  in  the 
line  of  the  performance  of  the  duty  of  the 
master  to  supply  a  safe  place  to  work.  I 
think  this  question  is  ruled  by  Boar  v.  Mer- 
ritt,  62  Mich.  886.  In  BtiUer  t.  Taumtend, 
136  N.  Y.  110,  Finch,  J.,  in  treating  of 
this  question  in  a  case  analogous  to  the  pres- 
ent one,  said :  "  It  was  a  mistake  to  assume, 
as  the  duty  violated,  that  of  providing  a 
safe  place  for  the  work  of  the  servants.  The 
staging  was  not,  in  the  sense  of  the  rule,  the 
place  in  which  the  work  was  to  be  done,  but 


an  appliance  or  instrumentality  by  means  of, 
or  through  the  aid  of  which,  the  oilkers  were 
to  do  their  work.  The  distinction  is  some- 
times very  important  for  a  place,  in  its  broad 
sense,  is  never  aiife  in  which  an  accident  hap- 
pens, and  accident  always  happens  in  some 
place,  and  so  the  master  might  almost  become 
an  insurer.  Properly  enough,  an  existing 
mine,  or  a  railroad  crossing,  a  cattle -guard, 
or  the  rooms  in  a  factory,  have  been  oeemed 
places  for  work  which  the  master  was  bound 
to  make  safe  by  the  exercise  of  reasonable 
care ;  but  a  platform  upon  which  the  servant 
was  directed  to  stand  we  have  treated,  not  as 
a  place,  but  as  an  instrument  or  appliance  of 
his  work.  See  also,  as  suDDortinsr  the  doc- 
trine of  Boar  v.  Merritt,  63'Mich.  ^86 ;  Killea 
T.  Faron,  135  Mass.  485,  and  Peschel  v.  Chi- 
cago, M.  A  St.  P.  R.  Co.  63  Wis.  888.  1  con- 
cur  in  the  conclusion  reached  by  Mr.  Justice 
Hooker. 


MeGrsbih*  Oh,  J.,  concurred  with  Mont- 
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Samuel  A.  B.  ABBOTT,  Ex'r.  etc.»  of  Josiah 
Abbott,  Deceased. 

(lee^Hass.  148.) 

1.  Even  if  a  by-law  of  a  corporatloa 
SiTla^the  board  of  directors  the  o|»- 


who  desires  to  sell  them  at  a  value  appraised  by 
themselves  may  be  Invalid,  the  subscriber  \m 
bound  by  bis  agreement  which  adopts  the  by- 
law. 

2.  An  aflrreement  between  a'sabeerfber 
and  a  corporation  to  the  effect  tbat  the 
board  of  directors  shall  appraise  the  value  of  his 
shares  and  have  the  option  to  take  them  at  that 
value  in  case  of  any  transfer  thereof  is  not  against 
public  policy. 

tiom  to  take'the  sharefl  of  any  stockholder  1 8*   An  olTer  of  stoek  for  appraisal  is  not 


NOTS.— Resfrfetions  "bu'hy-lavo  or  orticlu  of  ano- 
datum  on  the  right  to  Bell  ftharu  of  stock, 

I.  By  by-Utw. 

a.  JnoeneraL 

b.  Of  national  banks, 
XL  By  artlcUs  of  ataodation. 

IIL  EacereiBe  ofjpower  to  approve  or  disapprove, 

*  J.  By  by-Jaw. 

a.  In  oeneroL 

Tbat  atockholders  indisputably  have  the  rigrht  to 
sell  their  shares  at  pleasure  is  declared  by  the  court 
fn  Trisconl  v.  Winsbip  (1801)  43  La.  Ann.  46.  This 
was  said  In  denying  the  remedy  of  a  stockholder 
against  directors  who  under  authority  of  a  major- 
ity of  the  stockholders  suspended  the  business  of 
the  asBooiation,  and  also  against  representatives  of 
a  trust  who  had  bought  the  majority  of  the  stock. 

**  We  think  it  cannot  be  maintained  tbat  the  right 
to  the  shares  in  the  capital  stock  of  this  coiporation 
cannot  be  transferred  without  a  literal  compliance 
with  the  by-laws,**— said  the  court  in  Sargent  y. 
Frankhu  Ins.  Oo.  (1S39)  8  Pick.  90, 19  Am.  Dec.  800, 
where  a  by-law  required  shares  to  be  transferred 
at  the  offloe  of  the  company,  personally  or  by  at- 
torney and  with  the  assent  of  the  president,  and 
his  assent  was  not  procured  because  of  his  absence 
from  his  offioe. 

The  -validity  of  a  by-law  restricting  a  sale  of 
stock  is  a  question  suggested  but  not  decided  in  Re 
Dayid  Jones  Co.  (1898)  07  Hun,  880. 

Without  passing  upon  or  raising  any  question  as 
lo  the  vall<Uty  of  a  l^-law  prohibiting  any  private 
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sale  of  stock  until  it  has  been  ttrst  offered  in  writ- 
ing to  the  then  existing  stockholders  who  shall 
hare  the  right  of  pre-emption  at  the  selling  price, 
the  court  In  American  Nat.  Bank  v.  Oriental  Mills 
asOD  17  B.  1. 661,  held  that  even  if  the  by-law  was 
not  complied  with  no  one  but  the  stockholders 
eould  take  the  objection,  and  they  had  power  to 
waive  it. 

Without  passing  on  the  effect  of  a  by-law  requir- 
ing approval  of  a  board  of  directors  to  a  transfer 
of  shares,  a  transferee  was  denied  a  mandamus  to 
compel  the  transfer  in  Queen  v.  Liverpool,  M.  &  N. 
B.  Co.  (1860)  21 L.  J.  Q.  B.  284,  on  the  ground  that 
he  did  not  take  the  transfer  with  the  bona  fide  in- 
tention of  becoming  a  shareholder. 

That  the  power  of  regulating  transfers  of  stook 
does  not  include  authority  to  control  its  transfer* 
ability  by  prescribing  to  whom  the  owner  may  sell 
and  to  whom  not,  or  upon  what  terms,  and  that 
the  mere  power  to  regulate  transfers  does  not 
authorise  a  refusal  to  allow  a  transfer  of  stook  to 
an  Insolvent  is  decided  in  Chouteau  Spring  Co.  t. 
Harris  a866)  80  Mo.  888. 

A  by-law  prohibiting  the  alienation  of  shares  of 
stock  or  imposing  any  restrictions  on  Its  exercise 
is  declared  to  be  in  restraint  of  trade  and  against 
public  policy  and  void,  in  Moore  v.  Bank  of  Com- 
merce (1878)  62  Mo.  877,  where  the  company  was 
held  estopped  by  a  statement  of  an  officer  from 
claiming  a  forfeiture  of  stock  for  debts  due. 

In  Wisconsin  also  it  was  held  that  a  by-law  pro- 
hibiting a  transfer  of  stock  without  consent  of  aD 
stockholders  is  against  public  poUoy  and  voML 
Be  Klaus  (1886)  67  Wis.  401. 


See  also  29  L.  R.  A.  429;  33  L.  R.   A.  107 :  35  L.  R.  A.  3()(J;  37  L.  R.  A.  019;  38 
L.  R.  A.  299;  39  L.  R.  A.  100,  701. 
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neeeflMbryto  permit  the  exercise  of  an 
option  of  the  coroporation  to  take  the  stock 
under  an  acrreement  making  ft  the  duty  of  an 
executor  or  other  transferee  to  offer  the  shares 
for  appraisal  and  to  be  .taken  at  the  election  of 
the  corporation. 

4.  Specific  performance  of  an  agreement 
*to  permit  a  corporation  to  take  the  stock  of  a 
deceased  subscriber  at  the  value  appraised  by  the 
directors,  if  they  so  elect,  will  not  be  denied  on 
the  ground  that  the  corporation  has  a  remedy  at 
law,— especially  where  its  shares  are  all  subject 
to  its  option  to  piircbase  and  are  not  bought  and 
sold  in  the  market  like  most  stocks,  and  it  might 
be  difficult  to  lay  down  a  clear  rule  of  damages. 

(October  18,  1801.) 

KBPORT  bv  the  Superior  Court  for  Suffolk 
County  tor  the  opinioD  of  the  Supreme 
Judicial  Court  of  an  action  brought  to  compel 
defendant  to  transfer  to  plaintiff  certain  shares 
of  slock  in  the  plaintiff  company  which  had 
come  to  defendant's  hands  as  executor  and  to 
enjoin  defendant  from  prosecuting  an  action  at 
law  to  recover  dividends  upon  the  stocks. 
Judgment  for  eom^ainant. 
The  facts  suflBciently  appear  in  the  opinion. 


Messrs,  W.  G.  Russell  and  J.  L*  St&ek- 
pole*  for  complainant: 

Effect  will  be  given  to  a  by-law  as  a  contract 
where  the  party  sought  to  be  bound  has  so 
agreed,  or  has  taken  rights  subject  to  it. 

Amaimry  v.  Bowditch  Mui.  F.  Ins.  Oo.  6 
Gray,  596;  Flint  v.  Pierce,  99  Mass.  68,  96 
Am.  Dec.' 691;  Davis  v.  Second  Uriitersahst 
Meeting  House  Proprs.  in  Lowell,  8  Met.  321. 

A  contract  to  take  stock,  even  if  made  be- 
fore organization,  would  become  binding  after 
such  organization. 

I^echmere  Bank  v.  Boy n ton,  It  Cush.  369; 
Athol  Music  Hall  Co,  v.  Garey,  116  Mass.  471; 
Phillips  Limeiick  Academy  T^rustees  v.  Datns, 
11  Mass.  113;  Perkins  v.  Union  Button- Hole  S 
Embroidery  Mach,  Co.  12  Allen,  273;  Mirick 
V.  French,  2  Gray.  420;  Hudson  Real  Estate  Co, 
V.  Tou>er,  156  Mass.  82. 

The  agreement  for  the  valuation  of  the 
shares  is  not  invalidated  by  the  interest  of  the 
directors  who  are  appointed  to  value  it. 

Interest  even  in  a  juror  or  an  arbitrator  does 
not  avoid  a  verdict  or  a  submission  if  it  is 
known  to  the  parly  before  trial  and  award. 

Fox  V.  Hazleton,  10  Pick.  275;  Kent  ▼. 
Oharlestoien,  2  Gray,  281. 


The  court  in  the  above  case  also  considered  that 
provlsiODS  of  the  statutes  for  inspection  of  books 
to  see  who  were  stockholders  and  similar  provisions 
implied  the  right  to  sell  stock. 

A  by-law  prohlbitlnff  a  transfer  to  one  not  al- 
ready  a  stockholder  without  first  offerinflr  the 
stock  to  the  board  of  directors,  followed  by  the  re- 
fusal of  each  member  to  buy  at  the  price  offered 
by  a  third  person,  is  void.  Brlnkerhoff-Farris 
Trust  &  8av.  Oo.  v.  Home  Lumber  Go.  (1893)  118 
Mo.  447. 

Such  a  by-law  is  not  biodinff  even  upon  one  who 
Is  the  president  and  a  director  of  the  company. 

Restrictions  on  the  right  to  make  a  bona  fide  sale 
«Dd  transfer  of  corporation  stock  must  be  found 
in  express  legislative  enactments  or  authorized  by- 
laws. Johnson  v.  Laflin  (1878)  5  Dill.  66,  affirmed 
a880)  103U.  S.  800, 26L.  ed.  68& 

So  far  as  the  by-law  prohibiting  transfer  of 
stock  without  assent  of  its  directors  implies  an  ex- 
press agreement  between  the  corporation  and 
atockholders  it  ia  void  as  against  public  policy. 
Feckbeimer  v.  National  Exch.  Bank  of  Norfolk 
<1884)79ya.80. 

A  by-law  prohibiting  a  transfer  of  stock  on  the 
books  of  the  corporation  until  80  per  cent  had  been 
paid  thereon  was  Involved  in  the  case  of  Orr  v. 
Bigelow  (1856)  14  N.  Y.  666,  although  its  validity  was 
not  questioned.  It  was  held  not  to  interfere  with 
a  sale  of  shares  before  90  per  cent  had  been  paid 
upon  them,  but  that  the  assignee  was  required  to 
complete  the  payment  of  80  per  cent  in  order  to 
obtain  the  transfer. 

The  validity  of  a  contract  for  future  sale  of  stock 
is  not  affected,  although  the  fulfillment  of  the  con- 
tract may  be,  by  a  by-law  prohibiting  the  sale  of 
auch  stock  without  first  offering  it  to  the  corpora- 
tion at  par.    Price  v.  Minot  (1871)  107  Mass.  49. 

A  general  power  to  pass  by-laws  does  not  em- 
brace that  of  creating  liens,  and  through  the  liens 
a  forfeiture.  Rosenhack  v.  Salt  Springs  Nat. 
Bank  (1868)  68  Barb.  495. 

A  by-law  prohibiting  a  transfer  of  stock  while  a 
stockholder  is  indebted  to  the  company  is  not  au- 
thorized by  New  York  Laws  1888,  chapter  280,  sec- 
tion 19,  declaring  that  shares  shall  be  transferable 
on  the  books  of  the  association,  in  such  manner 
as  may  be  agreed  upon  in  the  articles  of  associa. 
tion  although  the  statutes  also  give  power  to  make 
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by-laws  inter  cUto  for  transfer  of  stock.  Bank  of 
Attica  V.  Manufacturers  A  Traders  Bank  (1860)  80 
N.Y.501. 

A  by-law  prohibiting  transfer  of  stock  by  one  in. 
debted  to  the  company  without  consent  of  the 
board  of  directors  is  void  although  the  by-law  is 
indorsed  on  the  certificate  of  stock.  Eeckheimer 
v.'National  Exch.  Bank  of  Norfolk,  supra. 

A  by-law  passed  after  the  death  of  an  insolvent 
stockholder  indebted  to  the  company,  which  pro- 
hibits a  transfer  of  stock  by  a  person  thus  indebted, 
is  invalid  as  to  a  purchaser  from  the  administratrix 
of  the  stockholder,  who  has  no  notice  of  the  by- 
law. Philadelphia  S.  6.  Dock  Go.  v.  Heron  (1866)  68 
Pa.  88. 

So  in  Iowa  a  by-law  requiring  approval  and  ac- 
ceptance of  a  transfer  of  stock  by  a  board  of  di- 
rectors is  Invalid  when  not  expressly  authorized 
by  statute.  Farmers  &  M.  Bank  of  LlnevUle  v. 
\7asson  (1878)  48  Iowa,  886, 80  Am.  Rep.  888. 

And  in  Louisiana  a  by-law  prohibiting  a  transfer 
of  stock  by  a  person  indebted  to  the  corporation 
is  void.     Byron  v.  Carter  (1870)  82  La.  Ann.  96. 

But  under  a  charter  authorizing  by-laws  not  in- 
consistent with  law  as  the  directors  deem  neces- 
sary it  is  held  in  Missouri  that  a  by-law  prohibiting 
a  transfer  of  stock  from  a  person  Indebted  to  the 
company  is  valid.  Spurlock  v.  Paciflc  Railroad 
(1876)  61  Mo.  888;  Mechanics  Bank  v.  Merchants 
Bank  (1870)45  Mo.  618, 100  Am.  Dec.  888;  St.  Louis 
Perpetual  Ins.  Ck).  v.  Goodf ellow  (1845)  9  Mo.  149. 

Such  a  by-law  was  construed  under  a  statute  en- 
titling a  purchaser  of  stock  to  dividends  not  to 
prevent  a  transfer  of  stock  merely  because  it  was 
not  all  paid  up  if  no  calls  were  unpaid.  Kahn  v. 
Bank  of  St  Joseph  (1879)  70  Mo.  868. 

A  by-law  prohibiting  a  transfer  by  a  stockholder 
while  owing  the  corporation  was  set  up  in  Orroll 
V.  Mullanphy  Sav.  Bank  (1880)  8  Mo.  App.  849,  but 
the  court  said  there  was  a  failure  to  prove  a  valid 
by-law  as  it  was  proved  to  be  adopted  merely  by 
the  directors  and  not  by  the  corporation. 

In  Carroll  r.  Mullanphy  Sav.  Bank,  mtpra^  It  Is 
said:  ^*At  conmon  law  and  independently  of 
statutory  provisions  of  the  legislature  grantiiDr  or 
authorizing  the  exercise  of  the  power  a  cor{>ora- 
tion  cannot  prohibit  a  transfer  of  Its  shares  on  ac- 
count of  the  indebtedness  of  the  shareholder  to  the 
corporation.    Where  the  stock  is  pe  rsonal  properf  v 
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Still  leas  does  interest  in  one  appointed  and 
«gieed  upon  as  an  appraiser  or  Taluer»  in  re- 
.gard  to  whose  action  the  rule  is  much  less 
figid  than  in  case  of  strict  arbitration. 

Palmer  v.  Clark,  106  Mass.  873. 

The  fact  that  the  party  to  whom  such  ques- 
tion is  submitted  is  the  agent  of  or  under  the 
•employ  of  one  of  the  parties  was  not  regarded 
in  Uiat  case«  or  in  others,  as  in  any  way  inval- 
idating his  finding   if   known  to  the  other 

milberg  v.  United  States,  97  U.  a  898.  24 
Iju  ed.  1106;  Martinsburg  d  P.  B.  Co,  ▼.  March, 
114  U.  8.  549,  29  L.  ed.  256;  Letne  y.  Chieaffo, 
A  K.  d  C.  B,  Go.  49  Fed.  Rep.  708;  TuUie  v. 
Jaeton  (1892)  8  Oh.  441. 

-  It  is  very  reasonable  that  those  who  are  to 
iiaye  the  care  and  custody  of  the  moneys  of 
the  company  should  be  trustworthy  and  re- 
-apectable. 

Queen  t.  Saddlen  €h.  10  H.  L.  Caa.  404, 
4102. 

The  contract  of  a  purchaser  made  at  the 
time  of  purchase,  that  he  will  offer  to  sell  to 
the  vendor,  at  a  price  fixed  or  to  be  fixed,  he- 
tore  seHing  to  another,  is  reasonable  and  valid. 

Kenereon  v.  Henry,  101  Mass.  152. 


The  agreement  is  not  invaliil  as  an  agree- 
ment to  sell  to  a  corporation  its  own  shnres. 

Dupee  V.  Bo^n  Water  Power  Co,  1 14  Mass. 
87;  Com.  v.  Boston  db  A.  It  Co,  142  Mass.  14G; 
Cook.  Stock  &  StockboMers.  §  811,  /tote  4^ 

The  by-law  as  a  by-law  or  as  a  contract  is 
not  void  as  against  public  policy. 

Restrictions  may  be  created  by  a  contract 
mutually  agreed  to  by  the  stockholders,  but 
cannot  be  imposed  upon  them  by  the  majoritv 
of  the  stockholders,  nor  by  the  board  of  di- 
rectors. 

Cook,  Stock  A  Stockholders,  g  408. 

In  the  English  practice  it  is  an  ordinary  pro- 
yision  that  shares  shall  not  be  transferred  with- 
out being  first  offered  to  the  corporation  or  the 
association ,  this  being  secured  by  the  articles 
of  association  as  part  of  the  organic  law  of  its 
existence. 

Bargate  y.  ShoHridge,  6  H.  L.  Cas.  297; 
P^fole  V.  Middleton,  29  Beav.  646;  Ex  parte 
Penneff,  L.  R.  8  Cb.  446;  Moffatt  v.  Faiquhar, 
L.  R.  7  Ch.  Div.  591;  ChappelVe  Case,  L.  R.  6 
Ch.  902. 

To  hold  that  parlies  receiving  property  shall 
not  be  at  liberty  to  agree  upon  what  tenure 
they  shall  hold  it  or  upon  what  terms  they  will 


TestrtotiODS  upon  its  transfer  must  have  their 
«Diirce  Id  legislative  action  and  the  corporation 
itself  cannot  create  these  ImpedimentB.*^ 

A  bj-law  requiring  the  consent  of  directors  to  a 
transfer  of  shares  by  a  debtor  of  the  company  was 
held  not  to  make  a  transfer  Invalid  when  the 
%uage  of  the  company  disrefrarded  the  by-law. 
Chambersburir  Tna  Go.  v.  Smith  (1B40)  11  Pa.  120. 

Tlie  general  rule  against  limitation  by  by-laws 
applies  with  equal  force  against  any  aetionby  di- 
ceotors  to  prevent  transfers. 

In  the  absence  of  any  restrictions  in  the  articles 
-of  association  directors  cannot  prevent  the  transfer 
-of  shares  under  the  English  Oompanies  Act  of  1802, 
aeotion  2S.  which  provides  that  the  company  may 
^etermlDe  the  manner  of  transferring  shares. 
Weston^B  Caro  (1868)  L.  a  4  Ch.  20. 88  L.  J.  CSi.  49, 19 
It.  T.  N.  S.  887, 17  Week.  Rep.  AS. 

Tbe  denial  of  the  right  of  a  majority  stockholder 
on  tbe  groand  that  his  stock  was  paid  for  by  rival 
•oorporations  will  not  be  allowed  to  defeat  bis 
«tataB  and  right  to  compel  an  election  according 
to  the  by-laws  wbatever  may  be  tbe  remedy  to 
limit  an  lmproi>er  control  of  the  company.  Gam- 
•den  *  A.  B.  Oo.  V.  Elklns  0883)  87  N.  J.  Eq.  278. 

b.  Of  naUonalhatiks, 

Bven  state  legislation  cannot  limit  or  interfere 
■wltb  the  transferable  quality  of  national  bank 
atock  as  that  exlttts  under  statutes  of  the  United 
49tate8.  Doty  v.  First  Nat  Bank  of  Larimore  (1802) 
17L.  B.  A.  2Se,  8  N.  Dak.  9. 

A  by-law  of  a  national  bank  prohibiting  the 
transfer  of  its  stock  without  asseut  of  the  directors 
^  in  contravention  of  tbe  act  of  congress,  and 
-void.  Feokheimer  v.  National  Exch.  Bank  of  Nor- 
folk (1884)  79  Ya.  80 ;  Bank  of  Attica  v.  Manufact- 
tirers  h  Traders  Bank  (1869)  20  N.  Y.  SOI. 

To  the  same  effect  it  is  said  In  Johnson  v.  Laflin 
11878)  6  DllL  66,  afDrmed  aSSO)  108  U.  8. 800. 26  L.  ed. 
fl8S,  that  a  national  bank  association  cannot  take 
away  or  defeat  the  right  of  a  stockholder  to  make 
a  bona  fide  transfer  of  his  stock,  which  right  Is 
given  him  by  U.  8.  Bev.  Stat.,  section  6189. 

n.  Bu  artieieB  ofanodatUnL 

The  main  case  of  Naw  Ehoulhd  Trust  Oo.  y. 
ABBOVTcan  hardly  bereoondled  with  some  of  the 
•eases  following. 

^L.aA« 


Thus  It  is  held  in  New  York  tbat  an  agreement 
by  organizers  of  a  corporation,  who  receive  Its 
stock,  that  their  stock  shall  be  put  in  trust  and  not 
drawn  for  six  montbe  without  the  written  consent 
of  all,  is  void  as  against  public  policy  If  construed 
to  prevent  a  sale  of  stock  within  that  time.  Wil- 
liams V.  Montgomery  a898>  68  Hun,  416. 

And  again  tbat  an  agreement  between  stock- 
holden  tbat  they  will  not  transfer  their  stock 
without  consent  of  all  parties  is  against  public 
policy,  as  the  right  of  alleoarion  is  incident  to  the 
property.    Fisher  v.  Bush  (1886)  36  Hun,  641. 

On  the  other  hand,  a  charter  provision  prohiblt- 
inir  transfer  of  stock  except  by  execution  or  dis- 
tress, or  by  administrators  or  executors,  until  It  Is 
finally  paid  up,  was  upheld  against  a  contract  to 
transfer  shares  when  60  per  cent  had  been  poid, 
and  the  contract  wa*  therefore  denied  enforce- 
ment.   MerriU  v.  Call  a888)  16  Me.  428. 

A  provision  in  articles  of  association  that  fully 
paid  up  shares  issued  to  an  offlcer  should  be  re- 
tained by  him  seven  years  was  held  to  be  for  the 
benefit  of  the  company,  and  a  prohibited  transfer 
was  held  not  to  defeat  a  valid  action  of  the  com- 
pany at  a  meeting  at  which  the  transferee  of  such 
shares  was  necessarily  counted  to  make  a  quorum. 
London  A  W.  Supply  Asso.  v.  Qrifllth  (1888)  1  CSab. 
ft  Bl.  16. 

Tbe  charter  of  a  iMink  providing  that  shares 
should  not  k)e  sold  or  transferred  within  one  year 
from  the  date  of  the  charter  and  a  by-law  creating 
a  lien  on  stock  for  debts  to  the  bank,  were  held  not 
to  prevent  a  valid  assignment  of  shares  within 
such  year  as  against  a  claim  uf  the  bank  to  a  Hen 
for  the  debt  of  the  original  shareholder  Incurred 
after  his  assignment  was  known  to  the  bank. 
Nesmlth  v.  Washington  Bank  (1838>  6  Pick.  824. 

A  provision  in  the  articles  ot  association  merely 
and  not  based  on  any  statute  prohibiting  a  person 
from  holding  more  than  $10,000  of  stock  was  held 
in  0*Brien  v.  Cummings  (18S&  18  Mo.  A  pp.  107,  not 
to  prevent  him  from  taking  tlrle  to  more  than  that 
amount  of  stock,  and  that  such  a  provision  ju  the 
articles  was  not  equivalent  to  a  charter  provision. 

A  provision  in  articles  of  association  that  dl- 
rectoncan  refuse  to  transfer  shares  on  which  calls 
are  unpaid  does  not  apply  to  a  transfer  lodged  for 
registration  before  the  call  was  made.  Gilbert's 
Case  aSTO)  L.  B.  6  Ch.  660, 18  Week.  Rep.  988. 
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retransfer  it,  would  be  to  limit  the  ri^ht  of 
contract  with  which,  in  the  words  of  fHr 
Cteorge  Jessel,  it  is  the  ''paramount  public 
policy"  not  to  interfere. 

Printing  dh  Numerical  BegiBtering  Co,  ▼. 
Sampwn,  U  R 19  Eq.  462, 4«5;  Com.  v.  Perry, 
14  L.  R.  A.  825,  156  Mass.  117;  Bank  of  Attica 
V.  ManvfactwrerB  dt  Tradert  Bank,  20  N.  Y. 
604;  Sargent  v.  Franklin  Int.  Co,  8  Pick.  90, 
19  Am.  Dec.  806;  Fisher  v.  Eksex  Bank,  5 
Gray,  878;  Sargent  y.  Eseex  Marine  B.  Corp. 
9  Pick.  202;  Bond  y.  Mount  Hope  Iron  Co,  99 
Mass.  606,  97  Am.  Dec.  49;  Price  y.  Minot,  107 
Mass.  49;  Pooie  y.  Middleton,  supra. 

By-laws  which  have  been  overruled  all  con- 
tain one  or  the  other  of  the  following  ele- 
ments: 

(1)  That  the  by-laws  had  been  adopted  sim- 
ply by  a  majority  of  the  corporators,  and  had 
not  received  the  assent  of  the  stockholder, 
against  whom  it  is  sought  to  be  enforced. 

(2)  That  the  Inr-law  contained  a  restriction 
by  which,  if  enforced  by  some  third  party, 
such  as  an  officer  of  the  corporation,  or  some 
other  stockholder  or  stockholders,  the  transfer 
was  completely  prevented. 

(8)  That  the  bylaw  was  in  conflict  with 
some  positive  statutory  proyision  regarding  the 
corporation  enacting  it. 

(4)  That  the  question  did  not  Involve  the  re- 
lation existing  between  the  stockholder  and 
the  company,  but  turned  on  some  extraneous 
circumstances. 

Bank  of  Attica  v.  Manufacturers  d  Traders 
Bank,  supra;  Fisher  y.  Bush,  86  Hun,  641; 
Farmers  db  M.  Bank  ofLineciUe  y.  Wasson,  48 


Iowa,  886,  30  Am.  Rep.  898;  Be  Klaus,  67 
Wis.  401;  Moore  y.  Bank  of  Commerce,  62  Mo. 
877. 

There  is  no  ground  for  pronouncing  the  by- 
law invalid  as  malum  in  se  or  malum  promb- 
itum, 

'*The  principle  of  public  policy  is  this:  JSr 
dolo  malo  non  oritur  actio.  No  court  will  lend 
its  aid  to  a  man  who  founds  his  cause  of  action 
upon  an  immoral  or  an  illegal  act" 

Cranson  y.  Qoss,  107  Mass.  440,  9  Am.  Rep. 
46. 

The  objection  made  arises  solely  from  the 
claim  that  a  private  right  to  property  is  in- 
fringed. The  person  possessed  of  this  ri^t 
is  certainly  competent  to  waive  it.  Q^iUbet 
potest  renundarejuri  pro  se  introdueto. 

Long  y.  BiUings,  9  Mass.  482;  Miles  v.  Boy- 
den,  8  Pick.  218;  Com.  y.  Bailey,  12  Cosh.  88. 

It  was  not  in  the  power  of  Mr.  Abbot  or  of 
bis  executor  to  revoke  the  agreement  that  the 
directors  should  appraise  the  stock. 

Palmer  y.  Clark,  106  Mass.  878;  Hal^  y. 
Bellamy,  187  Mass.  867;  Sugden,  Vend.  &  F. 
chap.  7,  g  1,  par.  87;  Morse  y.  Merest,  6  Madd. 
26;  Pope  v.  Lord  Duneannon,  9  Bim.  177; 
Harcourt  v.  Bamsbottom,  1  Jac.  A  W.  611; 
Bichardson  v.  Smith,  L.  R  5  Ch.  660,  note. 

The  evidence  offered  by  the  defendant  that 
the  directors  erred  in  their  judgment  in  their 
appraisal  of  the  stock  was  nffhtly  rejected. 

Palmer  y.  Clark,  supra;  Martinsourg  db  P^ 
B.  Co.  v.  March,  114  U.  6.  649.  29  L.  ed.  266; 
Kihlborg  v.  United  States,  97  U.  S.  898,  84  L. 
ed.  1106;  Sweeney  y.  United  States,  109  U.  S. 
618,  27  L.  ed.  1068. 


Instead  of  issuing  shares  of  stook  members  of  a 
reservoir  oorporatlon  may  lawfully  aerree  in  tbe 
absence  of  any  restrlotion  In  their  charter  that 
rights  in  the  joint  or  capital  stock  of  the  corpora- 
tion shall  pass  with  the  mills,  mill-dams,  and  mill 
privileges  owed  by  such  members,  thus  conflning 
the  ownership  to  persons  directly  Interested  in  tbe 
maintenance  of  the  dams.  This  is  decided  In  hold- 
ing that  death  of  a  member  does  not  dissolve  tine 
corporation.  McGinty  v.  Athol  Reservoir  Go.  (1882) 
156  Mass.  188. 

A  provision  in  articles  of  association  of  a  part- 
nership against  the  sale  of  shares  without  first 
offering  them  to  the  association  was  assumed  to 
be  valid  but  not  directly  decided  in  Harper  v.  Ray- 
mond (1868)  8  B06W.29. 

Such  provisions  have  not  been  uncommon  in 
articles  of  partnerships  which  were  organised  in 
the  form  of  Joint-stock  companies,  but  they  do  not 
seem  to  have  been  brought  into  adjudication.  But 
in  view  of  the  general  doctrine  of  deleetwi  per- 
sonarum  applicable  to  partnership  aasociatioos, 
such  cases  are  plainly  distinguishable  from  corpo- 
ration cases. 

m.  Exercise  <tf  power  to  approve  or  disapprove. 

Directors  having  the  power  to  approve  or  dis- 
approve of  a  transfer  of  shares  cannot  disapprove 
for  a  purely  arbitrary  reason  or  t)ecau8e  an  others 
wise  unobjectionable  transfoi-ee  would  not  vote  in 
a  proper  manner.  Jioffatt  v.  Farqubar  (1876)  L.  R. 
7  Ch.  Div.  691.  47  L.  J.  Ch.  866,  88  L.  T.  N.  &  18, 26 
Week.  Rep.  62S. 

So  m  Chappell*B  Case  0871)  L.  R.  6  Ch.  002,  80 
Week.  Rep.  9, 26  L.  T.  N.  S.  489,  it  was  held  that  di- 
rectors cannot  arbitrarfly  disapprove  of  a  trans- 
feree and  that  **they  are  only  to  see  if  they  can 
provide  a  substitute  who  will  take  tbe  shares,'* 
where  the  deed  of  settlement  provided  that  the 

97  L.  R.  JL 


I  transferee  should  take  the  shares  if  the  director* 
should  not  within  fourteen  days  procure  some 
other  person  to  take  them  at  the  market  price  for 
the  time. 

Refusal  by  directors  to  make  any  transfer  at  all 
is  not  a  reasonable  exercise  of  power  given  then^ 
by  a  deed  of  settlement  to  approve  or  disapprove 
of  a  transfer  of  shares.  Robinson  y.  Chartered 
Mercantile  Bank  of  India,  London  and  China  <1866> 
L.  R.  1  Bq.  88, 86  Beav.  79, 18  L.  T.  N.  &  464, 14  Week^ 
Rep.  7L 

But  another  case  holds  that  it  must  appear  that 
directors  have  acted  from  some  improper  motive^ 
or  arbitTarily,or  capriciously  in  ref  usiog  to  approve- 
a  transfer  of  shares,  where  the  deed  of  settlement 
of  tbe  company  requires  their  approval,  in  order 
that  the  court  may  Interfere  to  compel  them  to 
give  their  approval.  Ex  parte  Penney  (1S78)  L.  B.. 
8Gh.446,42L.J.Ch.  188,28  L.  T.  N. 8.  UQ, 21  Week. 
Rep.  186,  reversing  21  Week.  Rep.  96. 

This  is  in  effect  adopting  the  presumption  of  due- 
exercise  of  official  duty  until  the  contrary  ia 
proved.  On  the  other  hand,  a  Canadian  case  holds- 
that  a  company  has  no  power,  under  27  &  28  Vict., 
chapter  28,  to  refuse  to  allow  a  transfer  of  sharea 
without  assigning  a  sufficient  reason  therefor. 
Smith  V.  Canada  Car  Co.  6  U.  0.  Pr.  Rep.  107 
(Rob.  &  J.  Dig.). 

The  right  which  directors  of  a  banking  company 
may  have  to  withhold  approval  of  a  transfer  oan-^ 
Dot  be  exercised  for  the  purpose  of  obtaining 
priority  of  payment  to  the  bank  of  a  debt  due- 
from  the  shareholder.  Plnkett  v.  Wright  0842)  Z 
Hare.  120, 12  !«.  J.  Ch.  119, 6  Jur.  1102. 

On  the  ground  that  tbe  power  of  directors  to  dis- 
approve a  transfer  cannot  be  arbitrarily  exercised* 
they  cannot  refuse  after  receiving  payment  of  » 
call  from  a  transferee  to  approve  tbe  transfer  to- 
him  on  the  ground  that  tbe  transfer  has  not  bee» 
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Nodoe  to  parties  is  not  necessary  for  a  valua- 
tion. 

Polmer  v.  Ciark,  mipra;  Norton  ▼.  Oale,  95 
Dl.  533,86  Am.  Rep.  173;  BedeU  v.  Kennedy, 
109  N.  Y.  153;  Flint  v.  QibBon,  106  Mass.  891; 
Bobbin$Y,  Clark,  129  Mass.  145;  Haley  y.  BeU- 
etmy,  137  Mass.  859;  81.  Paul  &  K  P.  R.  Co. 
y.  Bradbury,  42  Minn.  222;  Tullis  v.  Jacson 

a 892]  3  Ch.  441;  Langdon  v.  Jforthfield,  43 
inn.  464;  Lull  ▼.  ^<w/,  84  111.  226;  hudmfn 
▼.  McCartney,  33  Wis.  831;  fl«We«  y.  BisteU, 
2  Allen,  196;  Z^Mton  Water  Power  Co.  v.  tfwry, 
6  Met.  131;  5r<w»  ▼.  Beliom,  4  Pick.  179; 
Hoffman  v.  DeQraaf,  109  N.  Y.  688;  -Ortt«A 
T.  i^iaAw-,  70  Mich.  469;  Baltimore  db  0.  B.  Co. 
T.  Canton  Co.  of  Baltimore,  70  Md.  406;  Ood- 
dard  ▼.  King,  40  Minn.  164;  Belehier  v.  i2cy- 
noldi,  2  Kenyon,  Ch.  pt.  2,  p.  87;  Collier  v. 
Mason,  25  Beav.  200;  TF«fi(»  v.  QaUard,  21  L. 
T.  N.  8.  655;  UnderhiU  v.  Van  Corilandt,  2 
Johns.  Ch.  839,  348,  349, 358. 1 L.  ed.  400, 406, 
408;  Parken  v.  Wliiibp,  Turn.  &  R.  366. 

Inadequacy  of  consideration  is  not  by  itself 
a  ground  for  refusing  specific  performance. 

Western  R.  Corp.  v.  Baheoek,  6  Met.  346; 
Piark  ▼.  Jofinson,  4  Allen,  259;  Lee  v.  Kirhy, 
104  Masa  420;  Coles  ▼.  Trecothick,  9  Yes.  Jr. 
234;  Watson  ▼.  ThyU,  130  111.  415. 

Specific  performance  is  the  appropriate 
remedy  where  the  stock  is  limited  in  amount, 
held  in  a  few  hands,  and  not  easily  to  be  oh- 
tained. 

Adams  ▼.  Messinger,  147  Mass.  186;  Todd  ▼• 
Tqn,1  Allen,  371;  Somerby  y.  ^n^tn,118  Mass. 
279, 19  Am.  Rep.  469;  C/iaffee  ▼.  Middlesex  R. 
Oo.  146  Masa.  224;  Gloucester  Isinglass  db  Olue 


Go.  y.  Russia  Cement  Oo.  12  L.  R.  A.  668, 154 
Mass.  92. 
Messrs.  L.  S.  Dabney  and  F.  J.  StimaoB* 

for  defendant: 

The  seventh  by  law  is  void: 

(1)  Because  it  is  not  expressly  authorized  by 
its  charter,  and  not  "coosisleot  with  law"  with- 
in the  meaning  of  Pub.  Slat.,  cbap.  105,  §  4. 

By  common  law  of  England : 

NorrUy.  Stops,  Hob.  0106;  Master  «ft  Co.  of 
Framework  Knitters  v.  Green,  1  Ld.  Raym. 
113;  Harrisony.  Godman,  1  Burr.  12, 16;  Rex ▼. 
Spencer,  3  Burr.  1827;  Rex  v.  Bre(on,  4  Burr. 
2260, 2267:  Rex  v.  Head,  4  Burr.  2515,  2521;  Rex 
V.  Dublin,  1  Strange,  587;  Rex  v.  Oinecer,6T 
R  732;  2  Kvd.  Corp.  pp.  24,  26,  29.  30,  107, 
109,  112,113,  114,  119.  156,  157;  Boisot,  By- 
Laws,  ti§  27,  36,  44,  50;  Lowell,  Transfer  of 
Stock,  §  31;  Lindley,  Partn.  4th  ed.  70L 

By  common  law  of  Massachusetts  and  the 
United  States:  • 

Mass.  Pub.  Stat.  chap.  105,  §g  4,  6,  cbap. 
106,  §  30;  Grayy.  Portland  Bank,  3  Mass.  364,. 
3  Am.  Dec.  156;  Sargent  v.  Franklin  Ins.  Co. 
8  Pick.  90,  19  Am.  Dec.  806;  Sargent  y.  Essex- 
Marine  R,  Corp.  9  Pick.  201;  Boston  Music 
Hall  Asso.  y.  Chry,  129  Mass.  436;  Re  Klaus,. 
67  Wis.  401;  State  ▼.  St.  Louis  Union  Merchants 
Exchange,  2  Mo.  App.  96;  Farmers  dh  M.  Bank 
of  Linerille  v.  Wasson,  48  Iowa,  336,  30  Am. 
Kep.  398;  Chouteau  Spring  Co.  y.  Harris,  20 
Mo.  882;  Moore  y.  Bank  of  Commerce,  52  Mo. 
377;  Eolffy.  St.  Paul  Fuel  Exchange,  iSmun. 
215:  Bergman  y.  St.  Paul  Bldg.  Asso,  No  1, 
29  Minn.  275. 

The  Trust  Company  Act  (1888,  chap.  418) 


made  on  the  books  of  a  company  whlcb  to  beinff 
mersed  in  the  new  one  under  an  Brrangement  for 
abe  iasne  of  shares  in  the  new  company  for  those 
In  the  old.  GSee  ▼.  IntemaUonal  fianJc  (ISOB)  17  L. 
T.N.  8.425. 

Transfera  of  shares  fully  paid  up  by  the  holders, 
who  were  the  largest  creditors  of  the  company, 
made  to  dllferent  persons  in  order  to  jrlve  them 
▼otea  at  a  proposed  meetlnff  to  consider  the  wind- 
ing npof  the  company,  were  ordered  by  the  court 
to  be  registered  in  time  to  irive  the  transferees  the 
siffht  tOTOtei'at  that  meeting',  although  the  ar- 
ticles provided  that  the  direoton  might  decline  to 
register  a  transfer  made  by  a  member  indebted  to 
the  company,  or  *'lntbe  esse  of  shares  not  fully 
paid  up  to  a  person  of  whom  they  do  not  ap- 
proye.**  Be  Btranton  Iron  ft  Steel  Co.  (1878)  L.  B. 
16  Bq.66»,4B  L.  J.Ch.215. 

In  some  cases  the  right  of  transfer  has  been  con- 
sidered with  reference  to  the  subsequent  liability 
of  the  seller  of  the  shares. 

Thns  under  articles  giving  directors  power  to 
refuse  approval  of  any  transfer  which  they  think 
not  ooDducive  to  the  interests  of  the  company 
where  they  have  Just  before  winding  up  resolved 
tliat  no  transfers  then  in  the  office  be  registered 
without  the  erpresB  sanction  of  the  board,  except 
to  new  directors,  it  was  held  that  the  official  liq- 
uidator had  no  power  to  put  the  transferee  on 
the  list  of  shareholders  where  the  transfer  was  not 
registered  although  it  had  been  depoeited  in  the 
office  by  a  shareholder  whose  calls  were  paid  and 
the  transferee  was  a  responsible  person.  The  court 
intimated  that  a  compulsory  order  on  the  directors 
might  have  been  obtained  if  the  company  had 
been  going.  Shepherd^s  Case  a866)  L.  B.  8  Eq. 
«A.8SI..  J.Gh.  «M,  12  Jur.  N.B.  07,UL.T.N.a 
TB8, 16  Week.  Bep.  2. 

A  tranafer  although  approved  by  directors,  who 
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had  power  to  disapprove,  is  not  sufficient  to  re- 
lieve the  transferee  on  the  winding  up  of  the  com- 
pany where  it  was  made  to  an  irreaponFibie  person, 
misrepresenting  the  consideration,  and  describing 
him  as  a  **gentieman**  when  he  was  a  clerk  on  a 
small  salary.  Rogers'  Case  (1871)  26  L.  T.  N.  8. 406, 
19  WeA.  Rep.  1067. 

So  a  transfer  of  shares  to  a  clerk  iu  the  office  off 
the  transferrer  describing  him  as  a  '^gentleman** 
and  falsely  reciting  a  consideration,  while  in  fact 
the  clerk  was  hired  to  take  the  transfer,  although 
it  was  registered  by  the  directors  who  had  power 
to  disapprove,  it  waa  held  on  subsequent  winding 
up  of  the  company,  which  began  soon  afterwards. 
Insufficient  to  relieve  the  former  sharehoMer  from 
liability  as  a  contributory.  Payne*s  Case  (1889)  L. 
B.9Bq.SB8. 

A  very  similar  case  waa  that  of  Williams  (1809), 
reported  in  a  note  in  L.  B.  9  Bq.  224,  where  a  trans- 
fer nmde  to  a  clerk  describing  him  as  a  public  ac- 
countant, was  registered. 

Substantially  the  same  was  held  in  Ex  parte  Kin* 
tree  a8fl9>  L.  B.  6  Ch.  96. 89  L.  J.  Ch.  186. 21  L.  T.  N. 
S.  668,  in  case  of  a  transfer  to  a  ship  steward  earn- 
ing small  wages  which  the  directors  registered  al- 
though they  had  power  to  disapprove. 

Under  articles  providing  that  directors  may  d»> 
dine  to  register  a  transfer  to  a  person  whom  they 
consider  irresponsible,  a  transfer  to  an  irrespon- 
sible person  deposited  with  the  company  but  not 
registered  before  an  order  to  wind  up  the  company 
six  weeks  afterwards  is  not  sufficient  to  relievo 
the  transferrer  from  liability  as  a  contributory. 
8bipman*s  Gaae  (1868)  L.  B.  6  Eq.  219, 87  L.  J.  CSi.  198. 
16  Week.  Bep.  864. 

Want  of  formal  consent  of  the  board  of  directors 
to  the  transfer  of  shares  in  a  Joint-stock  bank 
which  consent  was  required  under  its  deed  of  set- 
tlement, and  which  had  been.held  In  an  action  at 
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does  not  govern  plaintiff  company  (|  1)  and 
was  never  accepted  by  them  as  permitted  by 
MHssacbusctts  Laws  1890,  chap.  815,  §  2. 

Chouteau  Spring  Co,  v.  Harris,  Be  Klau»^ 
and  Sargent  v.  Franklin  Ins,  Co,  supra, 

(2)  The  by  law  in  question  is  void,  further- 
more, because  it  requires  the  plaintiff  corpora- 
lion  to  buy  its  own  stock. 

Mass.  Stat.  1871,  chap.  142,  1890,  chap.  168, 
1888,  chap.  418,  g§  13.  14. 

(8)  It  is  further  void  because  it  requires 
shareholders  to  submit  to  arbitration  (ap- 
praisal', and  makes  the  directors  Judges  as  be- 
tween them  and  their  own  corporal ioiL 

Bonham'8  Case,  8  Coke,  114a.  118a;  State  y, 
St,  Louis  Union  Merchants  Exchange,  supra, 
.citing  MiddUton*s  Case,  8  Dyer,  8326. 

(4)  The  amended  seventh  by  law  is  further 
void,  because  it  prescribes  a  penalty  of  more 
than  $20  (to  wit,  the  loss  of  all  subsequent 
dividends,  which  is  practical  forfeiture  of  the 
stock)  for  any  breach  of  its  provisions,  con- 
trary to  the  common  law,  where  a  by-law 
could  only  be  enforced  by  a  money  penalty; 
and  to  Pub.  Stat.,  chap.  106,  §  6;  Gen.  Stat., 
chap.  68,  g  7,  which  fix  such  money  penalty  at 
:$20. 

2  Kyd,  Corp.  §§  109,  156, 157;  DoggereU  ▼. 
Tbkes,  P.  Moore,  411. 

(5)  The  by-law  is  further  void,  because,  as* 
amended,  it  requires  the  plaintiff  company  to 
declare  and  pay  a  dividend  on  onlv  part  of  its 
•shares,  which  is  illegal,  and  will  be  enjoined 
in  equity. 

Re  Election  of  Directors  of  Cape  May  Dda- 
noare  Bay  Nat.  Co,  51  N.  J.  L.  79;  Jackson  v. 


NetMrk  Ft.  Road  Co,  81 N.  J.  L.  277;  Luling  t. 
Atlantic  Mut,  Ins.  Co,  45  Barb.  510;  March  t. 
Eastern  B.  Co.  48  K  H.  615;  Ryder  v.  Alton 
dbS,  B,  Co,  18111.  516;  Carpenter  y,  NewTork 
db  N,H.  B  Co,  5  Abb.  Pr.  277;  Carlisle  v. 
South  Etstern  B.  Co.  1  Macn.  &  G.  689. 

The  by-law  itself  is  invalid,  cannot  be  en- 
forced, as  a  contract  made  between  the  plain* 
tiff  and  the  defendant's  testator. 

A  bv-law  is  nothing  but  a  contract  sanc- 
tioned by  law  between  the  corporation  and  aU 
its  members,  and  therefore  what  is  illegal  as  a 
burlaw  is  no  less  illegal  as  a  general  contract 
with  all  the  stoclsholders. 

Bexy,  Bead,  4  Burr.  2515, 2521;  2  Kyd,Corp. 
§  114;  Boisot,  By  Laws,  §§  2,  7;  Adley  ▼. 
Whitstnble  Co.  18  Yes.  Jr.  822;  Bergman  v.  8L 
Paul  Bidg.  Asso.  No,  1,  supra. 

Even  if  the  stockholders  expressly  assent  to, 
or  vote  for,  the  by-law  in  question. 

Boisot,  By-Laws,  §§  77,  97;  2  Kyd,  Corp. 
114;  j^  KtaiLS,  supra;  Thomas  v.  Mutual 
Prot,  Union,  49  Hun,  171;  Rex  v.  Head,  and 
Bergman  v.  St.  PaulBldg.  Asso.  No,  1,  supra. 

If  a  contract  be  claimed  to  have  been  made 
by  defendant's  testator  with  the  corporation, 
there  was  no  consideration  therefor. 

Cray  v.  Portland  Bank,  8  Mass.  864.  8  Am. 
Dec  166. 

A  by-law  can  only  be  enforced  by  a  penaltv. 

A  court  of  equitv  will  not  decree  specific 
performance  of  an  illegal  contract,  or  one  void 
as  against  public  policy,  or  even  unfair. 

Dunham  v.  Presby,  120  Mass.  286;  Noyes  ▼. 
Marsh,  128  Mass.  286;  1  Story,  Eq.  Jur. 
§§  769,  770. 


law  (Bosanquet  v.  Shortrldgre  (1860)  4  Ezoh.  699, 19 
L.  J.  Ezch.  221,  U  Jur.  71),  ioeffectual  to  release  tbe 
Bbareholder  from  liability  as  such,  was  held  in 
equity  sufflolent  to  release  him  where  tbe  transfer 
was  made  acoordlng'  to  the  usaare  of  the  oompany. 
Shortrid^  v.  Bosanquet  (1862)  16  Beav.  84. 

The  approval  of  a  transfer  by  dlreotors,  who 

have  authority  to  approve  or  disapprove,  may  be 

inferred  from  their  oonduct  with  respect  to  tbe 

bares.    JUx  parte  Bentinck,  1  Meg.  2  (Mew^s  Dig. 

Supp.). 

Bpeoific  performance  of  a  contract  to  sell  shares 
may  be  compelled  by  the  purchaser  notwithstand- 
ing tbe  objection  of  the  directors  who  have  power 
to  disapprove  of  the  transfer.  The  court  said  It 
did  not  pass  upon  the  effect  of  the  transfer  or  say 
tbat  the  plaintiff  would  become  a  shareholder  un- 
less the  board  of  directors  approved  it.  Poole  v. 
Hiddleton  asSl)  29  Beav.  640,  9  Week.  Bep.  788,  7 
Jur.  N.  &  1262.  4  I..  T.  N.  &  631. 

But  where  purchase  money  was  paid  for  shares 
in  a  company  which  was  ordered  to  be  wound  up 
before  any  legal  transfer  was  made,  and  the  oflB- 
dai  liquidator  refused  to  register  or  recognize  it, 
while  a  provision  in  the  deed  of  settlement  required 
approval  of  the  board  of  directors,  the  court  re- 
fused a  spedflc  performance  Id  favor  of  tbe  seller 
to  compel  the  transferee  to  pay  calls  nmde  by  the 
liquidator  and  denied  an  injunction  against  his 
suit  to  recover  hack  the  purchase  money,  although 
the  court  said  the  company  might  ratify  the  trans- 
fer and  it  would  then  bind  the  parties  to  the  con- 
tract from  the  time  it  was  entered  into.  Bermiag- 
ham  V.  Sheridan  (1864)  88  Beav.  66(1 

The  vendor  of  shares  in  a  company  bought  and 
sold  on  the  stock  exchange  is  not  under  an  implied 
obligation  to  procure  the  consent  of  the  directors 
to  the  transfer,  where  they  have  power  to  disap- 
prove it.   London  Founders  Asso.  v.  Clarke  (1888) 

87  L.  R.  A. 


1 69  L.  T.  N.  a  96,  L.  fi.  20Q.  &  Div.676. 07  L.  J.  Q.  a 
291,  86  Week.  Bep.  489;  Stray  v.  BuaseU  (1859)  1  BL 
ftBl.888,  29L.J.<2.&115,6  Jar.N.&168,8Week« 
Bep.  240. 

But  in  case  of  shares  not  sold  on  stock  exchange 
so  that  there  was  no  usage  binding  the  vendee  to 
procure  the  transfer  to  be  registered  for  tbe  per- 
fecting of  the  transfer  to  bim,  and  where  the  deed 
of  the  company  which  was  in  the  knowledge  of 
both  parties  cast  the  duty  of  obtaining  the  consent 
of  the  directors  on  the  vendor,  hy  whose  default 
only  it  was  tbat  tbe  consent  of  the  directors  was 
not  obtained,  it  was  held  in  Wilkinson  v.  Lloyd 
(184J5)7Q.  a27,14L  J.  Q.  B  16^9Jur.  828,  that  the 
purchaser  was  entitled  to  recover  back  the  pur- 
chase money  which  be  had  paid,  on  the  ground  of  a 
failure  of  consideration. 

The  sufficiency  of  a  transfer  to  relieve  the  former 
owner  of  the  shares  on  the  winding  up  of  the  com- 
pany is  denied  in  Walker*s  Oase  (1866)  L.  B.  2  Bq. 
664,  where  the  transfer  had  not  been  submitted  to 
the  board  for  approval  as  required  by  the  articlea, 
or  registered. 

The  result  of  full  investigation  of  ail  the  oases 
on  the  subject  shows  that  the  power  to  restrict 
transfers  of  stock  by  a  by-law  of  a  corporation  is 
denied  unless  there  is  express  authority  given  by 
statute  or  by  articles  of  association  to  make  such 
by-law.  That  such  power  to  restrict  transfer  of 
shares  may  be  given  by  statate  is  hardly  open  to 
question.  That  articles  of  association  may  restrict 
such  power  of  transfer  as  a  valid  agreement  be- 
tween members  of  tbe  corporation  is  left  somewhat 
unsettled  by  reason  of  the  lack  of  harmony  of  the 
decisions  on  this  point. 

The  right  to  transfer  interests  in  the  property  of 
corporations  not  represented  by  shares  of  stock  Is 
not  considered  in  this  nottt.  &  A.  B. 


18M. 


Nbw  EMOijkKD  Tbubt  Co.  y.  Abbott. 


277 


This  aHeged  contract  is  against  the  public 
policy  of  Massachusetts. 

See  Gray  ▼.  Portland  Bank,  iupra;  Davis  r. 
Second  UntversaUit  Meeting-Eouie  Praprs,  in 
Lowell,  8  Met   321. 

The  court  erred  in  excluding  evidence  of  the 
fairness  and  adequacy  of  the  appraisement,  it 
being  made  by  the  plaintiff's  officers  them* 

1  Story,  Eg.  Jur.  gg  7(J9,  770;  Margrqf  t. 
Muir,  57  N.  Y.  165;  Mansfidd  ▼.  Sherman,  81 
Me.  865;  Bamsap  y.  Oheen,  09  N.  C.  215; 
ChfOe  T.  Quinqf,  166  Mass.  189. 

Defendant  has  never  offered  bis  stock  for 
appraisal;  and  a  court  of  equity  will  not  de- 
cree specific  performance  of  an  agreement  to 
submit  a  matter  to  arbitration. 

Ncfa  T.  Mar  A,  supra;  Pearl  ▼.  Harris,  121 
Mass.  890;  OM  ▼.  Neu>  England  Mut.  Marine 
Ins.  Co.  6  Gray.  192. 

Specific  performance  for  an  agreement  for 
the  sale  of  stock  will  be  denied  if  the  plaintiff 
has  an  adequate  remedy  at  law  for  defendant's 
refusal  to  purchase. 

Noyes  ▼.  Marsh,  supra. 

Mortont  J.,  delivered  the  opinion  of  the 
court: 

This  la  a  bill  brought  by  the  plaintiff  to 
compel  the  transfer  to  it,  by  the  defendant, 
as  executor  of  the  will  of  Josiah  G.  Abbott, 
of  certain  shares  in  the  plaintiff  corporation, 
which  were  held  by  said  Abbott  .at  his  de- 
cease, and  which.  It  is  alleged,  he  agreed, 
when  the  oertiflcatet  were  Issued  to  him, 
should  be  appraised  at  his  death  by  the  di- 
rectors, and  transferred  to  the  plaintiff  at 
the  appraisal,  if  the  directors  so  elected. 
The  bill  also  seeks  to  enjoin  the  defendant 
from  proaecuting  an  action  at  law  brought 
by  him  affaiist  the  plaintiff  to  recover  cer- 
tain dividends  upon  said  shares  that  have 
been  declared  by  it. 

The  plaintiff  was  organized  in  1869,  under 
a  special  charter  (Acts  1869,  chap.  182), 
with  a  capital  of  $600,000,  which  was  after- 
wards increased  to  $1,000,000.  The  terms 
of  the  alleged  agreement  are  found  in  the 
by-laws,  of  whidi  all  that  is  now  material 
is  as  follows : 

"Art.  7.  Any  member  of  this  corporation 
who  shall  be  oesirous  of  selling  any  of  his 
shares,  the  executor  or  administrator  of  any 
meml)er,  deceased,  and  the  grantee  or  as- 
signee of  any  shares  sold  on  execution,  shall 
cause  such,  their  shares,  respectively,  to  be 
appraised  by  the  directors,  which  it  shall  be 
their  duty  to  do  on  request,  and  shall  there- 
upon offer  the  saipe  to  them  for  the  use  of 
the  corporation  at  such  appraised  value ;  and, 
if  said  directors  shall  choose  to  take  such 
shares  for  the  use  of  the  corporation,  such 
member,  executor,  administrator,  or  assignee 
shall,  upon  the  pavment  or  tender  to  him  of 
such  appraised  value  thereof,  and  the  divi- 
dends due  thereon,  transfer  and  assign  such 
share  or  shares  to  said  corporation ;  provided, 
however,  the  said  directors  shall  not  be  ob- 
liged to  take  said  shares  at  the  appraised 
value,  unless  they  shall  think  it  for  the  in- 
terests of  the  company ;  and  if  they  shall 
not,  within  ten  days  after  such  shares  are 
offered  to  them  in  writing,  take  the  same, 
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and  pay  such  member,  executor,  adminis- 
trator, or  assignee  the  price  at  which  the  same 
shall  have  been  appraised,  such  member, 
executor,  administrator,  or  assignee  shall 
be  at  liberty  to  sell  and  dispose  of  the  same 
shares  to  any  person  whatever. 

''Art.  8.  The  directors  shall  have  power, 
and  it  shall  be  their  duty,  to  sell  and  dis- 
pose of  the  shares  which  may  be  transferred 
as  aforesaid  to  the  corporation,  whenever,  in 
their  judgment,  it  can  lie  done  with  safety 
and  advantage  to  the  corporation ;  and  in  all 
sales  made  by  the  directors,  under  any  of 
the  aforesaid  provisions,  it  shall  be  their 
duty  to  sell  the  shares  to  such  persons  as  shall 
appear  to  them,  from  their  situation  and 
character,  most  likely  to  promote  confidence 
in  the  stability  of  the  institution  ;  no  greater 
number  than  one  hundred  shares  being  as- 
signed to  any  one  person,  nor,  in  the  case  of 
a  person  already  a  member,  a  greater  number 
than  will  be  sufficient  to  increase  his  previous 
number  to  one  hundred  shares. " 

These  by-laws  were  adopted  before  any 
certificates  of  stock  were  issued .    Afterwards 
but  before  the  capital  was  increased,  article 
7  was  duly  amended  by  adding  to  it  the  fol* 
lowing : 

"It  shall  be  the  duty  of  such  executor, 
administrator,  grantee,  or  assignee  to  offer 
said  shares  for  app*tiida],  and  to  be  taken  by 
the  corporation,  if  it  shall  so  elect,  when- 
ever requested  by  the  actuary  or  secretary, 
and  no  dividends  or  interest  shall  be  paid 
or  allowed  after  a  failure  to  comply  with 
such  request:  provided,  that  such  request 
ahall  not  be  made  until  after  the  payment  of 
one  dividend  and  the  expiration  of  six  mouths 
from  the  death  of  the  owner  or  sale  as  afore- 
said, but  the  offer  may  be  made  at  any  ear- 
lier period  if  the  party  shall  prefer." 

Everv  certificate  contained  on  its  face,  as 
part  of  the  certificate,  the  provision  that 
^said  shares  are  transferable  only  in  person 
or  by  attorney,  duly  constituted,  oa  the  Ixioks 
of  the  company,  and  in  the  manner  and  upon 
the  conditions  eapressed  in  the  by-laws  of 
the  company,  printed  upon  the  back  of  this 
certificate."  On  the  backs  of  the  certificates 
were  printed  by-laws  7  and  8.  By-law  7 
was  printed  as  amended  on  the  backs  of  those 
issued  after  the  increase.  There  were  also 
on  the  stubs  from  which  the  certi  fiestas  were 
detached,  in  the  certificate  books,  two  re- 
ceipts given  and  signed  by  the  defendant's 
testator  at  the  time  the  two  certificates  were 
issued  to  him  in  the  original  and  increased 
capital,  which  were  each  as  follows:  **Re- 
oeived  the  above  certificate  subject  to  the 
conditions  and  restrictions  therein  referred 
to,  and  to  the  by-laws  of  the  company,  to 
which  I  agree  to  conform. "  The  defendant 
contends  Uiat  these  by-laws  are  void.  We 
have  not  found  it  necessary  to  consider  that 
question,  and  we  express  no  pinion  upon 
it.  We  think  that  the  case  may  well  stand 
on  the  ground  that  the  defendant's  testator 
entered  into  an  agreement  with  the  plaintiff 
to  do  what  the  plaintiff  now  seeks  to  compel 
his  executor  to  do.  It  is  manifest  that  a 
stockholder  may  make  a  contract  with  a  cor- 
poration to  do  or  not  to  do  certain  thinf^i 
in  regard  to  his  stock,  or  to  waive  certain 
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rights,  or  to  sabmit  to  certain  restrictioDS 
lespecting  which  the  stockholders  might  have 
no  power  of  compulsion  over  him.  In  Adkp 
V.  WhitstaMe  Co. .  17  Ves.  Jr.  815,  822,  Lord 
Eldon  says:  ''It  has  been  frequently  deter- 
mined that  what  may  well  be  made  the  sub- 
ject of  a  contract  between  the  different  in- 
terests of  a  partnership  would  not  be  good 
as  a  by-law.  For  instance,  an  agreement 
among  the  citizens  of  London  that  they 
would  not  sell  except  in  the  markets  of 
London  would  be  good ;  yet  it  has  been  de- 
clared by  the  legislature  that  a  by-law  to 
that  effect  is  void."  See  also,  Davi$  v.  See- 
and  Univertalut Meeting- House  Propre.in  Low- 
ell, 8  Met.  821 ;  Bank  of  Attica  v.  Manufact- 
urers d  Traders  Bank,  20  N.  Y.  506 ;  Ck)ok, 
Stock  &  Stockholders,  §  408.  In  the  present 
case  the  certificates  were  issued  to  the  aefend- 
ant*s  testator  in  consideration  of  the  pay- 
ment by  him  to  the  corporation  of  the  amount 
due  for  the  stock,  and  of  the  agreements  with 
it  on  his  part  which  they  contained.  By  ac- 
cepting them  without  objection,  and  by  sign- 
ing the  receipts,  he  must  be  held  to  have 
agreed  to  the  conditions  printed  on  the  backs 
of  the  certificates.  The  fact  that  the  condi- 
tions were  contained  in  by-laws  which  may 
have  been  invalid  as  such  does  not  render 
his  agreement  void,  if  the  contract  was  in 
substance  one  which  the  corporation  had 
power  to  make.  We  think  that  it  had  such 
power.  It  is  held  in  this  state  that  a  corpo- 
ration, unless  prohibited,  may  purchase  its 
own  stock  {Dupee  v.  Boston  Water  Power  Co. , 
114  Mass.  87)  ;  and  we  see  nothing  opposed 
to  public  policy  in  such  an  agreement  as 
this  with  corporations  like  this.  If  honestly 
carried  out  by  the  directors,  it  tends  to  se- 
cure a  trustworthy  body  of  stockholders,  from 
which  those  having  the  care  and  management 
of  the  affairs  of  the  corporation  naturally 
would  be  selected.  It  certainly  cannot  be 
contrary  to  public  policy  that  the  managers 
of  this  and  similar  institutions  should  be 
persons  of  skill  who  possess  the  confidence 
of  the  public.  The  restraint  upon  alienation 
is  no  greater  than  is  often  agreed  to.  In 
England  it  is  not  unusual  to  find  in  the  deeds 
of  settlement  or  articles  of  association  under 
which  corporations  or  joint- stock  companies 
have  been  organized,  and  which  correspond 
to  the  charter  and  by-laws  here,  provisions 
requiring  the  stockholder,  in  case  he  wishes 
to  transfer  his  stock,  to  offer  it  to  the  di- 
rectors, or  to  submit  to  them  the  name  of 
the  transferee  for  approval.  Bargate  v. 
Shartridge,  5  H.  L.  Gas.  297 ;  PooU  v.  Mid- 
dleton,  29  Beav.  046;  Ezjparte  Penney,  L. 
R.  8  Oh.  446 ;  MoWatt  v.  Farquhar,  L.  R.  7 
Ch.  Div.  591 ;  GhappeU*%  Case,  L.  R.  6  Ch. 
902.  No  objections  seem  to  have  been  made 
to  these  provisions.  In  this  state,  the  legis- 
lature, in  numerous  instances,  has  provided, 
in  the  charters  of  corporations  like  this,  that 
the  shares  shall  be  transferable  according  to 
such  rules  and  regulations  as  the  stockhold- 
ers shall  establish,  and  not  otherwise.  It  is 
hardly  possible  that  the  legislature  was  ig- 
norant of  the  construction  which  has  been 
put  upon  the  power  thus  conferred,  and 
which  in  the  case  of  the  first  corporation  of 
the  kind  chartered  in  the  commonwealth, 
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the  Massachusetts  HcMipital  Life  Insurance 
Company  (Acts  1818,  chap.  180),  was  shown, 
it  is  said,  by  the  adoption  of  by-laws  from 
which  those  in  this  case  were  copied.  It  is 
true  that  this  charter  contains  no  provision 
in  regard  to  by-laws  or  to  the  transfer  of 
shares ;  but  the  policy  of  the  letrislature  can- 
not be  affected  by  such  an  omission,  espe- 
cially in  view  of  the  fact  that  many  of  the 
charters  since  granted  contain  this  provision. 
Neither  do  we  think  that  the  agreement  is 
void  for  the  reason  that  it  authorizes  the 
plaintiff  to  invest,  as  the  defendant  contends, 
in  its  own  stock,  or  because  it  compels  Uie 
defendant  to  submit  to  the  appraisal  of  the 
directors.  If  the  enumeration  in  its  charter 
of  certain  things  in  which  it  may  invest  is 
to  be  construed  as  excluding,  among  others, 
its  own  stock,  we  think  that  tJbe  object  of 
the  agreement  is  not  to  secure  the  transfer 
of  the  shares  to  the  plaintiff  as  an  invest- 
ment, buj;  to  enable  the  directors  to  dispose 
of  it  to  such  person  or  persons  as  shall  ap- 
pear to  them,  from  their  situation  and  char- 
acter, most  likely  to  promote  confidence  in 
the  stability  of  the  institution ;  and  though, 
pending  its  disposition  by  the  directors,  it 
may,  for  convenience's  sskc,  be  placed  witJi 
the  company's  securities,  and  dividends,  if 
declared,  collected  upon  it,  that  does  not  al- 
ter the  essential  character  of  the  tenure  upon 
which  the  company  holds  it.  It  is  settled 
that  one  may  agree  to  sell  his  property  at  a 

grice  to  be  determined  by  another,  and  that 
e  will  be  bound  by  the  price  so  fixed,  even 
though  the  party  establishing  it  was  interest- 
ed :  provided  the  interest  was  known,  and  no 
objection  made  by  the  parties,  and  no  fraud 
or  bad  faith  is  shown.  Broken  v.  Bellows,  4 
Pick.  179,  189;  Palmer  v.  Ciark,  106  Mass. 
878,  889;  BaUy  v.  Bellamy.  187  Mass.  357, 
859  :  Fox  v.  Hazdton,  10  Pick.  275 ;  Strong  v. 
Strong,  9  Cush.  569;  Benjamin,  Scales,  6th 
Am.  ed.  g  88,  note  S. 

The  defendant  objects  that  there  was  no 
real  appraisal,  and  that  lie  did  not  offer  the 
stock  for  appraisal.  The  records  of  the  plain- 
tiff show  that  at  a  directors*  meeting,  at 
which  were  present  sixteen  directors,  it  was 
voted  that  the  defendant's  stock  be  appraised 
at  $220  per  share,  and  taken  for  the  use  of  the 
corporation.  The  directors  were  not  bound 
to  give  the  defendant  notice  or  a  hearing 
{Palmer  v.  Clark,  supra);  and  we  must  as- 
sume that  they  gave  the  matter  such  atten- 
tion as,  in  their  opinion,  was  necessary,  and 
that  the  appraisal  correctly  expresses  their 
judgment,  after  taking  Into  account  such 
matters  as  they  thought  should  be  considered. 
There  is  nothing  to  show  that  they  were  so 
mistaken  about  the  facts  that  what  they  did 
was  in  no  fair  sense  an  appraisal  of  this  stock, 
but  of  something  else.  It  is  said  that  they 
omitted  the  good- will.  If  so,  it  was,  at 
most,  an  error  of  judgment,  which  would 
not  invalidate  the  appraisal.  It  was  not  a 
condition  precedent  to  the  appraisal  that  the 
defendant  should  offer  the  stock.  The  agree- 
ment of  defendant's  testator  was,  in  sub- 
stance, that  the  stock  should  be  appraised  by 
the  directors,  and  that  it  might  be  taken  at 
the  appraisal  bv  tiiem  if  they  so  elected ;  and 
that  has  been  done.    The  offer  was  for  the 


18M. 


BuDD  T.  IThitbd  Carkiaob  Co. 


t7» 


Snrpoee  of  fixin)i:  a  time  from  which  the  ten 
ajB  should  begin  to  run  at  whose  expiration 
the  stockholder  could  dispose  of  his  stock  if 
the  directors  had  not  elected  to  take  it.  If 
the  directors  appraised  the  stock,  and  voted 
to  take  it  at  the  appraisal,  an  offer  was  un- 
necessary. 

Lastly,  the  defendant  contends  that  the 
plaintiff  is  not  entitled  to  speciflc  perform- 
anoe,  because  the  stock  was  greatly  under- 
valued and  because  the  plaintiff  has  a  remedy 
at  law.  It  is  evident  tliat  to  remit  the  plain- 
tiff to  an  action  at  law  for  damages  would 
defeat  the  very  purpose  of  the  contract,  and 
would  not,  we  think,  furnish  an  adequate 
remedy.  No  stock  in  the  plaintiff  company 
has  ever  been  sold  in  the  market,  and  all  the 
shares  that  have  been  transferred  have  been 
transferred  \o  the  plaintiff,  and  disposed  of 
by  the  directors  in  the  manner  provided. 
About  three  fourths  of  the  stock  of  the  orig- 
inal subscribers  has  been  thus  transferred. 
There  is  no  evidence  that  the  testator  ever 
objected  to  this  mode  of  dealing  with  it; 
and  we  see  no  good  reason  why  the  plaintiff 
should  be  obliged  to  accept  damans  for 
which  it  might  be  difficult  to  lay  down  a 
clear  role,  instead  of  performance.  Western 
Jt,  Corp.  ▼.  Babeoek,  6  Met  846 ;  Ouehman  v. 
Tfuiyer  Mfg,  Jewelry  Co,  70  N.  Y.  8(Hlf,  82 
Am.  Rep.  815.  The  case  would  perhaps  stand 
differently  if  the  shares  were  bought  and 
sold  in  the  market  like  most  stocks.  Adame 
▼.  Meuinffer,  147  Mass.  185.  The  defendant 
does  not  charge  the  directors  with  any  fraud 
in  the  appraisal.  He  expressly  disclaims 
that.  It  18  well  settled  that  where  one  agrees 
that  another  may  fix  the  price  for  certain 
property,  or  the  sum  to  be  paid  for  material 
or  services,  the  decision  of  the  party  selected 
cannot  be  impeached  by  showing  that  he  has 
committed  an  error  of  judgment,  or  failed  to 
avail  himself  of  all  the  information  which 
he  might  have  obtained,  or  has  valued  the 


property  too  high  or  too  low.  PcUmer  v. 
Cflark,  supra;  Flint  v.  Gibson,  106  Mass.  891 ; 
Bobbins  v.  Clark,  129  ^fass.  145 ;  Martinsburg 
<k  P.  R.  Co.  V.  March,  114  Q.  8.  549,  29  L. 
ed.  255 ;  Stevenson  v.  Watson,  L.  R.  4  C.  P. 
Div.  148 ;  Sharps  v.  San  Paulo  B.  Co.  L.  R.  8 
Ch.  697;  Richards  v.  Jfay.  L.  R.  10  Q.  B. 
Div.  400;  TuUis  v.  Jaeson  [18921  8  Gh.  441 ; 
Ranger  v.  Great  Western  B.  CSe?.  5  H.  L.  Cas. 
72.  The  evidence  that  was  offered  by  the 
defendant  relating  to  the  value  of  the  stock 
was  therefore  rightly  excluded.  It  is  equally 
well  settled  that  specific  performance  of  an 
agreement  to  convey  will  not  be  refused 
mereljT  because  the  price  is  inadequate  or 
excessive.  The  difference  must  be  so  great 
as  to  lead  to  a  reasonable  conclusion  of  fraud, 
mistake,  or  concealment  in  the  nature  of 
fraud,  and  to  render  it  plainly  inequitable 
and  against  conscience  that  the  contract 
should  be  enforced.  Chute  v.  Quiney,  156 
Mass.  189;  Lee  v.  Kirby,  104  Mass.  420 ;  Park 
V.  Johnson,  4  Allen,  259;  Western  B.  Corp 
V.  Babcoek,  6  Met.  346,  852 ;  Cathcart  v.  Bob 
inson.  80  U.  8.  5  Pet.  271,  8  L.  ed.  122 ;  Un 
derhill  v.  Van  Cortlandt,  2  Johns.  Ch.  839, 
1  L.  ed.  400 ;  Beleliier  v.  Beynolds,  2  Eenyon, 
Ch.  pt.  2,  p.  87;  Weekes  v.  Gallard,  21  L 
T.  N.  8.  655 ;  Fry,  Spec.  Perf .  3d  Am.  ed 
g  424,  note  1.  It  is  to  be  observed  that  this 
is  a  suit  directly  between  the  company  and 
a  stockholder,  to  enforce  a  contract  made 
with  the  oompanv  by  the  latter,  and  that 
the  rights  of  third  parties  are  not  involved. 
Many  of  the  cases  cited  and  relied  upon  by 
the  defendant  are  cases  where  the  rights  of 
third  parties  are  involved,  and  there&re  in- 
applicable to  this. 

The  result  is  that  the  plaintiff  is  entitled  to 
a  decree  compelling  the  defendant  to  convey  the 
shares  upon  payment  by  it  of  the  amount  of 
the  appraisal,  with  interest,  and  enjoining 
him  from  prosecuting  the  action  at  law. 

Ordered  accordingly. 


OREGON  8UPREME  COURT. 


Kate  BUDD,  Bespt, 

V. 

UNITED  CARRIAGE  CO.,  Appt. 
(26  Or.  814.1 


1«  The     earlier    bae    the  burden    ef 
|iroTiii£f  freedom  from  nef^lli^nee  on 

proof  of  injury  to  a  passenger  in  a  public  car- 
riage resulting  from  the  running  and  kicking  of 
the  horses,  which  the  driver  could  not  control. 
B.  Whether  a  passenger  in  Jumping 
from  a  public  earriage  when  directed  to 
do  80  hj  the  driver,  while  t  he  horses  were  run- 
ning and  kicking,  was  guilty  of  contributory 


negligence  or  not  is  a  question  of  fact  for  the 
Jury. 

8«  A  passenger  is  not  guilty  of  con- 
tributory negligenee  in  Jumping  from  a 
public  carriage  while  the  team  is  running  and 
kicking,  if  persons  of  ordinary  prudence  would 
take  that  course. 

4*  General  directions  of  a  passenger 
in  a  public  carriage  to  drive  down  a  cer- 
tain street  does  not  relieve  the  driver  from  re- 
sponsibility in  driving  over  an  unsafe  place  on 
such  route,  as  the  driver  is  expected  to  know 
whether  the  road  is  suitable  and  reasonably  safe 

(January  20, 1804.) 


Nozs.— As  to  the  burden  of  proof  of  negligenee 
to  case  of  injury  to  a  passenger,  see  note  to 
Bamowskl  v.  Uelson  (Mich.)  15  L.  R.  A.  beginning 
on  page  35;  also  later  cases:  Thomas  v.  Philadel- 
phia ft  R.  B.  Oo.  (Fa.)  15  L.lt.  A.  416;  Fredericks  v. 
Northern  Cent.  H.  Oo.  (Pa.)  23  L.  B.  A.  806;  Flem- 
ing V.  Pittsburgh,  0.  G.  ft  St.  L.  R.  Co.  (Pa.)  28  L. 
ft.  A.  861:  CSairioo  v.  West  Y Irginla  Cent,  ft  P.  B. 
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Go.  fW. Va.)  24  L.  R.  A.  60;  also  (as  to  passengers  oe 
street-cars)  Hawkins  v.  Front  Street  Oible  R.  Ok 
(Wash.)  16  Lb  R.  A.  808;  Spellman  v.  Lincoln  Rapid 
lYansit  Co.  (Neb.)  20  L.  R.  A.  816;  EllioU  v.  New- 
port Street  B.  Co.  (R.  I.)  28  L.  R.  A.  206. 

For  Implied  warranty  of  horse  and  vehicle  bf 
liveryman,  see  note  to  Oopeland  v.  Draper  (Ma«.k 
19L.B.A.288. 


See  also  29  L.  R.  A.  254;  41  L.  R.  A.  836. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  County, 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
AMrmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  W,  Paddock  for  appellant 

Mr.  Thomas  O'Dav,  for  appellee: 

There  is  required  of  the  carrier  "  the  utmost 
degree  of  care  and  skill  in  the  preparation  and 
management  of  the  means  of  conveyance." 

Angell,  Carriers,  §  5-i2;  Hegeman  ▼.  Western 
R,  O^.  18  N.  Y.  9, 64  Apa.  Dec.  617. 

All  precautions  as  far  as  human  foresight 
will  go. 

Kent,  Com.  602;  Bdwardi  ▼.  Lord^  49  Me. 
279. 

Every  person  who  contracts  for  the  convey- 
ance of  others  is  bound  to  the  utmost  care  and 
akill,  and  if  through  any  erroneous  judgment 
on  his  part  any  mischief  is  occasioned  be 
must  answer  the  conseauences. 

Jackion  y.  TcUeU,  2  dtark.  84. 

The  proprietors  of  stage-coaches  which  ply 
between  different  places,  and  carry  passengers 
for  hire  and  compensation,  are  responsible  for 
all  accidents  and  injuries  happeninff  to  the  per- 
sons of  the  passengers  which  couldhave  been 
prevented  hy  human  care  and  foresight. 

Frink  y.  Ooe,  4  G.  Greene,  565,  61  Am.  Dec. 
141;  FarUh  y.  ReMle,  11  Gratt  697,  62  Am. 
Dec.  666;  Story,  Bailm.  4th  ed.  592,  602; 
Bremner  y.WiUiams,  1  Car.  A  P.  iH;  OroJU 
V.  Waterhouse,  8  Biog.  821;  Waland  v.  Eikins, 
1  Stark.  272;  Christie  v.  Griffffs,  2  Campb.  79. 

When  injury  or  damage  happens  to  a  pas- 
senger bv  the  breaking  down  or  overturning 
of  a  railroad  train,  or  breaking  down  of  a 
bridge,  or  wheel,  or  axle,  or  by  any  other  ac- 
cident occurrinj^  on  the  road,  the  presump- 
tion, prima  facie,  is,  that  it  occurred  by  the 
negligence  of  the  railroad  company,  and  the 
burden  of  proof  is  on  the  company  to  estab- 
lish that  there  has  been  no  negligence  whatso- 
ever. 

Baltimore  di  0,  R.  Oo.  v.  NoeU,  82  Gratt. 
894;-  Curtis  v.  Rochester  d  8.  B,  Co.  18  N.  Y. 
585, 75  Am.  Dec.  258:  Philadelphia  d  R  R. 
Co.  y.  Anderson,  94  Pa.  851,  89  Am.  Rep. 787; 
PitUhvrgh,  C.  d  St.  L.  R.  Co,  v.  WtViams,  74 
Ind.  462;  Cleveland,  C,  C.  d  I.  R.  Co,  y.  Jfets- 
eU,  104  Ind.  264,  54  Am.  Rep.  812;  DatMon  y. 
Manchester,  8,  d  L,  R  Co.l  Hurlst  ft  N. 
1087;  Feital  v.  Middlesex  R.  Co,  109  Mass.  898, 
12  Am.  Rep.  720;  Breen  v.  Neio  York  Cent,  d 
H.  R,  RCo.  109  N.Y.  297;  OaUna  d  C.  U,  R, 
Co,  y.  Jarwood,  17  111.  609,  65  Am.  Dec.  682; 
Anderson  y.  Schoiey,  114  Ind.  658;  WHson  y. 
Norihem  Pac.  R,  Co,  26  Minn.  278.  87  Am. 
Rep.  410;  Lemon  v.  Chanslor,  68  Mo.  840,  80 
Am.  Rep.  799;  Ilipsleif  v.  Kansas  City,  8t,  J,  d 
C,  B.  R,  Co.  88  Mo.  848;  Ingalls  v.  BiUs,  9 
Met.  1,  48  Am.  Dec.  846;  Hegeman  v.  Western 
RCo,  18  N.Y.  9.  64  Am.  Dec.  617;  Christie y, 
Origgs,  supra;  Stokes  y.  SaltonstaU,  88  U.  S. 
18  Pet.  181,  10  L.ed.  116;  Memphis  dA,  River 
Packet  Co.  v.  McCool,  88  Ind.  892,  48  Am. 
Rep.  71;  Inland  d  Seaboard  Coasting  Co,  v. 
Tolson,  189  U.  S.  561.  85  L.  ed.  270;  City  d 
Suburban  R.  Co.  y.  Findley,  76  Ga.  811;  Car- 
ptte  y.  London  d  B,  R.  Co,  5  Q.  B.  749;  Stager 
y.  Ridge  Ave,  Pau.  RCo.  119  Pa.  70;  Chio  d 
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M.  R  Co,  y.  Vaight,  122  Ind.  288:  New  Jersey 
R,  d  Transp,  Co,  v.  PoUard,  89  U.  S.  22  WalL 
841,  22  L.  ed.  877. 

It  was  not  negligence  in  the  plaintiff  Uy 
jump  from  the  carriage  under  the  belief  of 
impending  danger. 

Iron  R.  Co,  v.  Mou>ery,  86  Ohio  St.  418,  8a 
Am.  Rep.  597;  Galena  d  C,  U,  R.  Co.  v.  Tar- 
u)ood,  17  111.  508,  66  Am.  Dec.  682;  Tu)omU^ 
V.  Central  Park,  N.  d  E,  River  R.  Co.  69  N.  Y. 
158,  25  Am.  Rep.  \^%\  Blokes  v.  SaUonetaU,  8B> 
U.  S.  18  Pet.  181.  10  L  ed.  116;  2  Shearm.  ds- 
Redf.  Neg.  %  619. 

Whether  the  plaintiff  in  doinff  that  act 
acted  negligently  or  not  is  a  question  of  fact. 
for  the  jury. 

Mclntyre  v.  Nmo  York  Cent.  R.  Co,  87  N.Y. 
287;  Bdgerton  v.  New  York  d  H,  R  Co.  89  N. 
Y.  227;  FUer  y.  New  York  Cent.  £.  09.  69  N. 
Y.  851;  PM  v.  Chicago,  M,  d  8t,  P,  R.  Co,  S& 
Wia  227:  Chicago,  B.  d  Q.  R  Co.  v.  J^kes,  9^ 
HI.  162;  Cleveland,  0.  0.  d  I.  R  Co.  y.  Mai^ 
son,  80  Ohio  St.  451. 

Lord*  Ch.  J.,  deliyeied  the  oplnlcm  of 
the  court: 

This  is  an  action  brought  to  recover  dam- 
ages for  injuries  alleged  to  have  been  bum-- 
tained  by  the  plaintiff  through  the  negli» 
gence  of  the  defendant  The  oomplalnt^ 
after  alleging  that  the  defendant  was  a  com- 
mon carrier,  and  its  undertaking  to  cany 
the  plaintiff  around  and  through  the  city, 
avers,  in  substance,  that  the  defendant,  iu 
disregard  of  its  duty,  sent  a  team  for  ttii» 
purpose  which  was  fractious  and  unsafe; 
that  it  was  not  properly  and  safely  hitched 
to  the  carriage  with  safe  gearing  and  appli- 
ances ;  and  that  the  driver  which  the  defend* 
ant  furnished  to  drive  such  team  waa  negli- 
gent and  incompetent.  It  also  alleges  "  that» 
while  the  plaintiff  waa  being  conveyed  a» 
aforesaid,  said  team,  by  reason  of  bein^^ 
wild,  fractious,  and  unsafe,  and  being  care- 
lessly hitched  to  said  carriage  with  unsafe 
gear  ins  and  appliances,  ana  bein^  drivei^ 
y  said  careless  and  incompetent  driver,  be- 
came unmanageable  and  ran  away,  and  aaid 
driver  was  wholly  unable  to  control  the  team  ; 
and  that  plaintiff,  being  in  imminent  danger 
of  life  and  limb,  and  believing  herself  so  to 
be,  at  the  request  of  said  driver,  in  order  to* 
escape  g^reater  injury,  attempted  to  get  out 
of  said  carriage,  and  was  thereby  forcibly- 
thrown  to  the  ground,  breaking  and  dislocat- 
ing the  bonea  of  her  forearm  near  the  wrist, 
and  otherwise  greatly  bruising  and  injuring- 
her."  The  answer  admits  that  the  relation 
of  passenger  and  carrier  existed  between  the 

fOaintiff  and  defendant,  but  denies  the  al- 
eged  negligence,  and  seta  up  contributory 
negl ieenoe  as  a  defense.    The  evidence  ahow» 
that  tne  plaintiff  informed  the  defendant* 
through  the  telephone,  that  she  had  a  aick 
or  invalid  daughter  whom  she  desired  to  take 
for  a  drive  about  the  city,  and  requested  the 
defendant  to  send  to  her  residence,  for  thia- 
purpose,  an  easy  carriage,  witii  a  safe  and 
gentle  team,  and  a  caraul  and  competent 
driver.    In  response  to  this  telephonic  order, 
the  defendant  sent  a  team  hitched  to  a  cloae 
carriage  or  coup6,  with  a  driver,  to  her  rad- 
dence,  and  plaintiff  and  her  sick  daughter 
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entered  the  carriage,  and  the  driver,  as  di- 
rected by  the  plaintiff,  proceeded  to  convey 
them,  with  said  team  and  carriage,  from 
place  to  place  upon  several  business  and  so- 
cial errands  about  the  city.  Tlie  plaintiff, 
noticing  that  the  horses,  when  at  a  halt, 
were  nervous  and  fidgety,  asked  the  driver 
whether  they  were  gentle  and  safe,  and  he 
answered  that  ''the  horses  were  all  right." 
The  evidence  shows  that  she  was  induced  to 
make  this  inquiry  by  solicitude  for  her  sick 
daughter,  whom  she  did  not  wish  to  be  sub- 
jected to  the  excitement  and  fright  likely  to 
result  if  the  horses  proved  intractable  or  un- 
ruly. When  through  with  ber  errands,  the 
plaintiff  instructed  the  driver  to  convey  them 
to  the  city  park,  where,  after  driving  around 
its  driveways  for  some  time,  she  told  him 
to  leave  the  park  by  way  of  Park  avenue,  so 
as  to  pass  a  certain  new  residence  located 
thereon  which  she  desired  to  see.  This 
avenue  was  graded  out  to  the  city  park  line, 
but  there  was  a  declivity  of  one  or  two  feet 
which  the  carriage  had  to  descend  in  turn- 
ing from  the  park  drivewav  into  it.  In 
muLing  this  turn,  when  the  wheels  descended 
tlie  pitch  or  declivity,  the  tongue  flew  up 
between  the  heads  of  the  horses,  the  carriai^ 
ran  forward,  whereupon  one  of  them  got  his 
leg  over  the  trace  and  commenced  kicking, 
and  then  both  ran  away,  kicking.  As  the 
horses  were  thus  running  and  kicking,  the 
driver  hallooed  to  the  ladies,  "For  Ood*s 
sake,  Jump  out  1"  whidi  they  promptly  did  ; 
the  plaintiff's  daughter  jumping  out  on  one 
side,  and  she  on  the  other,  causing  the  in- 
jury complained  of.  As  tending  to  show 
the  conduct  of  the  driver  and  the  behavior 
of  the  horses  under  the  circumstances,  one 
witness  testified:  ''It  seemed  as  though, 
just  as  the  team  started  down  the  hill,  one 
of  the  horses  became  frightened  and  com- 
menced to  kick.  ...  As  soon  as  the 
horses  began  to  kick,  the  man  ^ot  scared. 
His  actions  indicated  that  from  his  perform- 
ance. The  driver  immediately  raised  to  his 
feet,  and  commenced  to  halloo.  I  could  not 
understand  what  he  said,  but  the  horses  were 
goin^  down  the  hill  at  a  rapid  rate,  and 
kicking,  and  the  driver  did  not  seem  to  have 
any  control  over  them  at  all.  When  the 
team  eot  opposite  of  us,  the  carriage  door 
opened,  and  a  woman  fell  out  from  the  other 
side  from  where  we  were,  and,  after  going 
several  feet,  another  woman  fell  out  on  the 
other  side,"  etc.  Another  witness  testified 
that  ''the  pitch  was  about  a  foot,  and  that 
when  they  came  around,  and  made  the  turn 
to  come  into  the  road,  the  front  wheels 
pitched  down,  and  upon  that  the  tongue  flew 
up  between  the  horses'  heads,  and  one  horse 
ffot  his  foot  over  the  trace.  Then  thev  started 
Forward  again,  and  the  trace  straightened 
out  under  his  hind  leg,  when  the  horse  com- 
menced kicking,  and  the  man  kept  hallooing, 
and  they  kept  coming  over  the  hill  in  that 
shape."  There  was  some  further  evidence 
tenaing  to  show  that  the  team  was  not  hitched 
to  the  carriage  with  proper  gear  to  enable 
the  horses  to  hold  the  carriage  back  when 
going  down  a  pitch  or  declivity.  Upon  the 
part  of  the  defendant  the  evidence  tended  to 
prove  that  the  man  in  charge  of  the  team  at 
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the  time  of  the  accident  was  a  skillful,  care- 
f!.i,  and  competent  driver;  that  the  team 
was  safe  and  gentle,  and  was  hitched  to  the 
carriage  in  a  safe  and  proper  manner,  with 
safe  harness  and  gearing;  that  the  plaintiff 
had  directed  the  driver  where  to  go,  and 
which  way  to  drive,  and  that  just  t>efore  the 
accident  she  directed  him  to  leave  the  park 
by  Park  avenue,  where  there  was  a  sharp 
declivity  of  one  or  two  feet;  that,  in  driv- 
ing down  this  declivity,  in  some  unknown 
manner  one  of  the  horses  |;ot  his  leg  over  a 
trace,  which  frightened  him  and  caused  hin> 
to  kick,  and,  the  carriage  pushing  forward 
on  the  horses,  they  commenced  running  down 
the  street,  that  the  driver  checked  the  tean^ 
to  about  a  standstill,  and  requested  the  plain- 
tiff and  her  daughter  to  alight  from  the  car- 
riage ;  that  plaintiff's  daughter  stepped  out 
without  injury,  but  the  plaintiff,  beinz- 
greatly  excited,  jumped  out  hastilv,  and 
sustained  the  injury  complained  of.  The 
trial  resulted  in  a  verdict  for  the  plaintiff, 
and,  from  the  judgment  which  followed,, 
this  appeal  is  taken. 

The  record  discloses  that,  wlien  the  plain- 
tiff rested,  the  defendant  moved  for  a  non* 
suit  on  the  ground  that  the  testimony  was 
insufflcient  to  sustain  the  allegations  of  the 
complaint,   which  motion  the  court  over- 
ruled, and  the  defendant  excepted.    The  con- 
tention for  the  defendant  is,  conceding  tliat 
the  driver  was  careless  on  the  occasion  pf  the 
accident,  it  shows  but  a  single  act  of  negli- 
gence, which  is  not,  of  itself,  sufficient  to 
establish  his  general  incompetency ;  and  for 
a  like  reason,  conceding  that  the  team  became 
unmanageable,  and  began  to  kick  and  run, 
under  the  circumstances  indicated,  it  only 
shows  that  the  team  was  intractable  or  unsafe 
on  this  particular  occasion,   which  is  not 
sufficient  to  establish  the  character  of  the 
team  as  fractious  and  unsafe.     This  conten- 
tion is  based  on  the  hypothesis  that  the  neg- 
ligence alleged  as  the  cause  of  the  injury 
imposed  upon  the  plaintiff  the  burden  of 
proving  that  the  team  furnished  by  tlie  de- 
fendant was  habitually  fractious  and  unsafe, 
and  that  the  person  provided  by  the  defend- 
ant to  drive  such  team  was  incompetent,  or 
not  possessed  of  tlie  requisite  skill  and  quali- 
fications for  that  business.    As  a  consequence, 
the  defendant  claims  that  the  testimony  for 
the  plaintiff  showing  that  she  sustained  an 
injury  by  jumping  from  the  carriage  by  di- 
rection of  the  ariver,  while  the  horses  were 
running  and   kicking,    under  the  circum- 
stances disclosed,  although  the  relation  of 
passenger  and  carrier  existed  between  the 
plaintiff  and  defendant,  is  incompetent  and 
insufficient  to  show  that  such  injury  resulted 
from  the  negligence  alleged,  and  therefore 
the  court  erred  in  overruling  the  motion  for 
nonsuit  and  submitting  such  evidence  to  the 
jury.     From  these  considerations  it  will  be 
observed  tiiat,  in  the  view  taken  by  counsel, 
he  has  wholly  ignored  the  evidence  in  sup- 
port of  the  allegation  that  the  team  was  not 
properly  hitched  to  the  carriage  with  safe 
gearing  and  appliances,  and  confined  his  ob- 
jections to  the  evidence  in  support  of  the  al- 
legations that  the  horses  were  unfit  or  unsuit- 
able for  the  service  required,  and  the  driver 
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Incompetent  and  careless  in  the  perfonnance 
of  his  duty.  He  overlooks  the  tact  that  the 
complaint  embraces  nearly  the  whole  field  of 
the  carrier's  duty  and  obligations,  and  that 
evidence  tending  to  prove  negligence  or  fail- 
ure to  perform  its  duty  in  any  essential  par- 
ticular alleged,  adequate  to  have  caused  the 
injury,  would  be  sufficient  to  sustain  the 
verdict.  But,  as  the  objection  raised  in- 
volves the  same  principle  as  an  objection  to 
an  instruction  given  by  the  court  to  which 
an  exception  is  reserved,  its  consideration 
becomes  important  and  imperative.    The  real 

Fioint  of  the  objection  is  that  the  alleged  neg- 
igence  to  which  it  refers,  considered  in  con- 
nection with  the  evidence  in  support  of  it, 
does  not  make  a  case  which  comes  within  the 
principle,  as  sometimes  briefly  stated,  that 
the  happening  of  an  injurious  accident  raises 
a  presumption  of  negligence,  and  throws 
upon  the  defendant  the  onus  of  showing  that 
it  does  not  exist.  The  gravamen  of  the  com- 
plaint is  that,  while  the  relation  of  passenger 
and  carrier  existed  between  the  plaintiff  and 
defendant,  the  former  was  injured  by  reason 
of  the  defendant's  negligence  in  furnishing 
a  fractious  and  unsafe  team,  which,  not  be- 
ing properly  hitched  with  safe  gearing  to  the 
carriage,  nor  provided  with  a  careful  and 
competent  driver,  became  unmanageable,  and 
began  to  kick  and  run  away,  when  the  plain- 
tiff, at  the  urgent  request  of  the  driver,  at- 
tempted to  get  out  of  the  carriage,  and  was 
forcibly  thrown  to  the  mround  and  injured. 
As  the  relation  of  carrier  and  passenger  is 
admitted,  does  the  fact  that  the  plaintiff  sus- 
tained an  injury,  under  the  circumstances 
indicated,  make  a  prima  facie  case  of  negli- 
gence against  the  defendant?  The  general 
rule  undoubtedly  is  that,  in  actions  tor  per- 
sonal injuries  caused  by  the  alleged  neg- 
ligence of  the  defendant,  the  plaintiff  Is 
required  to  produce  some  evidence  of  nearli- 
gence  to  warrant  the  judge  in  submitting 
the  case  to  the  jury.  ^But  when  the  cause 
of  the  accident  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen,  if  those 
who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence  for  the  jurv,  in 
the  absence  of  explanation  by  the  defendant, 
that  the  accident  arose  from  want  of  proper 
iutre."  Scott  v.  London  Docks  Go,  8  Uurfst. 
&  C.  696.  The  law  imposes  the  duty  upon 
the  proprietor  of  a  stagecoach  or  other  pub- 
lic vehicle  to  provide  a  reasonably  safe  con- 
veyance, drawn  by  steady  horses,  with  se- 
cure harness,  and  a  skillful  and  competent 
driver.  In  the  discharge  of  his  duty  the 
carrier  is  bound  to  use  the  utmost  care  and 
diligence  of  cautious  persons  to  prevent  in- 
jury to  passengers.  In  Orofts  v.  Waterltouse, 
h  Bing.  821,  Best,  Oh,  J.,  said  :  ''The  coach- 
man must  have  competent  skill,  and  use  that 
skill  with  diligence.     He  must  be  well  ac- 

3uainted  with  the  road  he  undertakes  to 
rive.  He  must  be  provided  with  steady 
horses,  a  coach  and  harness  of  sufficient 
strength  and  properly  made,  and  also  with 
lights  by  night.  If  there  be  the  least  fail- 
ure in  any  one  of  these  things,  the  duty  of 
the  ooach  proprietors  Is  not  fulfilled,  and 
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they  are  answerable  for  any  injary  or  dam- 
age that  happens.  **  But  it  is  not  meant  bj 
this  language  that  a  stage  proprietor  is  a 
warrantor  of  the  safety  of  his  ooach,  its 
equipments,  the  competency  of  his  driver, 
or  other  appliances  used,  but  that  he  is  bound 
to  use  the  utmost  diligence  and  care  in  mak- 
ing suitable  provisions  for  those  whom  he 
carries.  So,  in  McKinney  ▼.  NeU,  1  Mc- 
Lean, 640,  it  is  held  to  be  the  duty  of  a  staea 
proprietor  **  to  furnish  good  coaches,  gentle 
and  well -broke  horses,  good  harness,  and  a 

firudent  and  skillful  driver,**  and  that  he  is 
iable  to  any  passenger  who  may  receive  an 
injury  for  anv  defect  in  these  particulars; 
and  Greene,  J,,  said:  **  With  horses  gentle 
and  well  broke,  with  coaches  and  harness 
good  and  strong,  with  drivers  sober,  prudent 
and  skillful,  a  stagecoach  line  might  be  re- 
garded as  managed  with  human  care  and  fore- 
sight.** Frink  v.  Ooe,  4  G.  Greene,  658,  dl 
Am.  Dec.  141.  The  liabilities  of  the  carrier 
arise  from  the  duties  which  the  law  imposes, 
and,  while  he  is  not  an  insurer  against  all 
defects,  his  liability  extends  to  such  as  might 
be  guarded  against  by  care  and  skill ;  so  tliat, 
although  the  duty  is  not  imposed  upon  him 
of  conveyinir  his  passengers  with  absolute 
safety,  yet  his  liability  goes  to  the  extent  of 
requiring  that  he  shall  use  all  care  and  dili- 
gence in  providing  a  suitable  vehicle,  safe 
horses  and  harness,  and  a  qualified  driver. 
This  is  based  on  the  principle  that,  the  means 
of  transportation  beinff  under  the  manage- 
ment of  the  carrier,  and  their  fitness  for  such 
service  peculiarly  within  his  knowledge,  he 
is  bouna  to  be  supplied  with  everv  reason- 
able requisite  to  insure  the  safety  ot  his  pas* 
senders.  This  beinf  so,  when  the  duty  is 
performed  in  the  ordinary  course  of  things, 
an  accident  would  not  be  likely  to  happen ; 
but,  when  one  occurs  from  some  apparent 
defect  in  the  means,  appliances,  men,  or 
apparatus  employed  bv  such  carrier  in  the 
transportation,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from  the  want  of 
proper  care.  Hence,  the  rule  is  well  settled 
that  in  an  action  by  a  passenger  for  personal 
injuries  when  it  is  made  to  appear  that  the 
accident  resulted  from  defects  in  the  carriage 
or  in  the  appliances,  or  in  the  want  of  skill 
of  the  driver,  or  in  the  unfitness  of  the  team, 
the  presumption  of  negligence  arises,  and 
the  ontLS  is  cast  upon  the  defendant  to  relieve 
himself  of  responsibility  by  showing  that  the 
injury  was  the  result  of  an  accident  which 
the  utmost  care  and  foresight  could  not  have 
prevented.  When,  therefore,  a  plaintiff  es- 
tablishes the  relation  of  carrier  and  passen- 
ger, the  fact  that  he  received  an  injuir  from 
any  defect  in  the  instrumentalities  which  it 
was  the  duty  of  the  carrier  to  furnish  as  a 
means  for  his  transportation  makes  a  prima 
facie  case  of  negligence  against  the  carrier. 
The  onus  is  then  cast  upon  the  carrier  to  show 
that  he  used  reasonable  care  and  diligence  in 
providing  a  suitable  conveyance,  steady  and 
well -trained  horses,  good  harness  and  proper 
appliances  for  the  journey,  and  a  competent 
driver,  who  acted  with  reasonable  caution 
and  skill.  In  a  word,  if  a  carrier  would  re- 
lieve himself  from  liability,  he  must  rebut 
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the  piwumption  oi  negtigenoe  which  arises 
from  the  happening  of  theaccident  by  show- 
ing that  the  injarv  was  not  occasioned  by 
«D^  defect  in  the  back,  or  want  of  care  or 
flkiU  in  the  driver,  or  any  neglect  or  want 
of  diligence  or  foresight  on  his  part.  Cfiristie 
▼.  Qrigg9,  2  Campb.  80;  Jackaon  v,  Tollett, 
-2  Stark.  84;  Sale$  v.  Western  Stage  Co.  4 
Iowa,  547;  FarUh  v.  BeigU,  11  Qratt.  711, 
^  Am.  Dec.  666;  Maury  v.  Talmadge,  2 
McLean,  157 ;  StokM  ▼.  SaltonstaU,  88  U.  S. 
18  Pet.  181,  10  L.  ed.  115;  Bfyce  v.  Calx- 
fomia  Coach  Co.  25  Gal.  468;  Treadwell  ▼. 
WAittier,  80  Cal.  589,  5  L.  R.  A.  498 ;  Story, 
Bailm.  §§  592-601. 

In  the  case  at  bar  the  record  discloses  the 
circumstances  under  which  the  horses  began 
to  run  and  kick,  the  conduct  of  the  dri'Ver 
on  the  occasion,  and  how  the  injury  occurred 
to  the  plaintiff.  The  defendant  claims  that 
these  circumstances  afford  no  inference  that 
it  failed  in  its  duty  to  provide  a  safe  and 
steady  team,  or  a  careful  and  competent 
driver.  Counsel  arffues  that  the  fact  that  the 
team  ran  and  kicked,  or  that  the  driver  was 
careless,  on  this  occasion,  does  not  show  that 
the  team  were  addicted  to  this  habit  or  vice, 
or  that  the  driver  was  generally  incompetent, 
and  hence  was  not  evidence  that  the  plain- 
tiff's injury  was  caused  by  reason  of  the  de- 
fendant's negligence  in  providing  an  unsafe 
or  unreliable  team,  or  a  careless  and  incom- 
petent driver.  This  is  putting  the  ontu  on 
the  person  who  has  no  means  of  knowing  the 
temper  or  character  of  the  team,  or  the  par- 
ticular skill  or  qualifications  of  the  driver, 
to  show  that  the  team  is  habitually  vicious 
or  unsafe,  or  that  the  driver  is  without  the 
requisite  qualifications  for  his  position.  In 
Bimaon  v.  London  General  Omnibus  Co.,  L. 
R.  8  G.  P.  891,  a  passenger  in  an  omnibus 
was  injured  by  a  blow  from  the  hoof  of  one 
of  the  norses,  which  had  kicked  through  the 
front  panel  of  the  vehicle,  but  there  was  no 
evidence  to  show  that  this  particular  horse 
was  vicious  or  a  kicker.  It  was  contended 
that  a  casual  kick  bv  one  of  the  numerous 
horses  employed  by  the  company  was  no  evi- 
dence of  a  want  of  due  and  reasonable  care 
on  its  part.  It  was  argued,  as  here,  that  a 
horse  which  has  never  kicked  before  may  do 
«o  once  without  acquiring  the  character  of 
bein^  vicious,  and  hence  that  the  burden  of 
proving  the  horse  unsafe  rested  on  the  plain- 
tiff. But  in  that  case  Bovill,  Ch.  </.,  said : 
''In  the  present  case  a  horse  drawing  an 
omnibus  belonging  to  the  defendants,  with- 
out any  assignable  cause,  kicks  out,  and 
strikes  and  injures  the  female  plaintiff,  who 
was  riding  in  the  vehicle.  It  seems  to  me 
that  that  alone  presents  a  case  which  calls 
for  some  explanation  on  the  part  of  the  pro- 
prietors. It  is  said  that  it  is  the  nature  of 
norses  to  kick.  But  I  think  it  ought  not  to 
be  the  nature  of  a  horse  employed  to  draw  a 
public  vehicle  to  kick.  Proof  having  been 
given  that  the  horse  in  question  had  mis- 
conducted itaelf  in  the  way  charged,  the 
burden  of  showing  that  he  was  not  habit- 
ually a  kicker,  or  something  to  account  for 
his  having  kicked  on  this  particular  occasion, 
lay  on  the  defendants.  The  mere  fact  of  his 
having  kicked  out  was,  I  should  say,  prima 
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facie  evidence  for  the  jury."  In  the  present 
case,  the  fact  that  the  horses  ran  and  kicked, 
and  the  driver  was  unable  to  control  them, 
under  the  Circumstances  disclosed,  tended  to 
show  that  the  defendant,  in  disregard  of  its 
duty,  had  provided  wild  and  unsafe  horses, 
and  a  careless  and  incompetent  driver,  as 
charged,  and  cast  the  onue  upon  the  defend- 
ant of  showing  that  such  horses  were  not 
habitually  unsafe  or  unmanageable,  or  the 
driver  negligent  or  incompetent,  or  some- 
thing to  account  for  the  running  and  kick- 
ing of  the  horses,  or  the  inability  of  the 
driver  to  control  them,  on  this  particular 
occasion.  In  RoberU  v.  Johnson,  58  N.  Y. 
616,  the  evidence  tended  to  show  that,  while 
the  plaintiff  was  getting  out  of  the  omnibus, 
the  horses  started,  whereby  plaintiff  was 
violently  thrown  upon  the  ground,  and  in- 
jured. 'Grover,  J.,  said:  *'This  showed, 
prima  facie,  either  that  the  horses  were  un- 
suitable for  such  service,  or  the  driver  in- 
competent or  negligent  in  the  performance 
of  his  duty.  If  the  starting  of  the  horses  was 
attributable  to  some  other  cause,  for  which 
the  defendants  were  not  responsible,  it  was 
for  them  to  show  it.  This  results  from  the 
fact  that  where  proper  horses  and  suitable 
drivers,  who  attend  to  their  business,  are 
employed,  the  horses  will  not  start  while 
passengers  are  getting  into  and  out  of  the 
stage.  If  anything  occurs,  causing  such 
start,  which  is  beyond  the  control  of  the 
driver  or  proprietor,  they  can  readily  show 
it.  Such  fact  is  peculiarly  within  their 
knowledge,  while,  in  most  cases,  the  persons 
injured  would  be  entirely  ignorant  of  it." 
So  here,  with  equal  reason,  the  fact  that 
the  horses  misconaucted  themselves  showed, 
prima  facie,  either  that  the  horses  were  wild 
and  unsafe  for  such  service,  or  that  the  driver 
was  negligent  and  incompetent  in  the  per- 
formance of  his  duty ;  for,  if  the  running 
and  kicking  of  the  team  was  attributable  to 
some  other  cause,  for  which  the  defendant 
was  not  responsible,  it  was  for  the  defend- 
ant to  show  it,  as  such  matter  was  peculiarly 
within  its  knowledge,  and,  generally,  with- 
out the  knowledge  of  the  person  injured. 
But  there  was  other  evidence.  It  was  proved 
that  the  horses  were  without  breeching,  and 
that  the  pole  was  not  firmly  fastened  down 
by  some  appliance,  so  that  the  horses  could 
hold  the  carriage  back,  and  prevent  it  from 
running  upon  them,  as  happened  when  the 
team  turned  from  the  park  into  the  avenue, 
in  passing  down  a  declivity  of  a  foot  or  so, 
when  one  horse  got  his  hind  leg  over  the 
trace,  and  both  horses  commenced  to  run  and 
kick.  The  evidence  for  the  defendant  fails 
to  account  for  the  horso*s  getting  his  leg  over 
the  trace,  but  says  that,  **in  driving  over 
this  declivity,  in  some  unknown  manner  one 
horse  got  his  leg  over  the  trace. "  The  cases 
cited  by  counsel  to  the  effect  that  the  fact 
that  a  horse  becomes  unmanageable  on  one 
occasion  does  not  show  him  to  be  vicious  in 
disposition  are  in  actions  where  no  contract- 
ual relations  existed  between  the  parties,  and 
those  that  a  single  act  of  negligence  by  a 
servant  does  not  establish  general  incompe- 
tency are  in  actions  where  the  relation  of 
master  and  servant  existed.    As  Gk>rdon,  J., 
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said :  "  An  employ^,  by  his  contract,  is  pre- 
aumed  to  run  the  ordinary  risks  of  the  ma- 
chinery and  appliances  he  is  engaged  to 
supervise  or  use.  He  is  also  held  to  a  knowl- 
edge of  the  character  and  obvious  defects  of 
such  machinery  and  appliances,  as  well  as 
the  skill  and  habits  of  his  coservants.  A 
passenger,  on  the  other  hand,  neither  can 
Know,  nor  is  presumed  to  know,  anything 
about  these  things.  He  has  paid  his  passage, 
and  he  is  wholly  passive  in  the  hands,  and 
at  the  mercy,  of  the  transportation  comoany 
and  its  agents.  The  doctrine  advocated  by 
the  defendant's  counsel,  by  which  the  pas- 
senger would  be  put  on  a  par  with  an  em- 
ploy^, will  not  do ;  it  accords  neither  with 
reason  dot  precedent.  Philadelphia  d  B.  B. 
Co.  y.  Anderson,  94  Pa.  869,  89  Am.  Rep. 
787. 

Whether  the  plaintiff  was  contrlbutorily 
negligent  in  jumping  from  the  carriage,  uh- 
der  the  circumstances,  depends  upon  whether 
her  act  was  precipitate  or  rash,  or  such  as  a 
person  of  ordinary  prudence  might  do.  The 
evidence  shows  that  the  plalntifl  was  in  a 
closed  coup§,  that  the  horses  were  running 
and  kicking,  and  that  the  driver,  who  ap- 
peared to  be  frightened  and  unable  to  control 
them,  was  calling  excitedly  to  the  plaintiff 
and  her  daughter,  "For  dod*s  sake,  jump 
out !"  These  circumstances  showed  presump> 
tively  that  the  negligence  of  the  defendant 
had  placed  the  plaintiff  in  a  situation  of  im- 
minent peril.  In  such  case  the  law  does  not 
require  of  the  passenger  the  exercise  of  all 
the  presence  of  mind  and  care  of  a  prudent 
man  ;  and  if  the  plaintiff,  in  endeavoring  to 
escape  from  such  danger,  either  by  following 
the  directions  of  the  driver  or  the  dictates  of 
her  own  judgment,  acted  as  a  person  of  or- 
dinary prudence  would  have  done  under  sim- 
ilar circumstances,  she  was  not  negligent.  2 
Am.  &  Eng.  Encyclop.  Law.  p.  766.  '^Hence, 
whether  she  acted  negligently  or  not  was  a 
question  of  fact  to  be' submitted  to  the  jury. 
Bo,  also,  in  determining  whether  the  plain- 
tiff was  negligent,  the  jury  were  not  only 


to  consider  the  presumption  arising  from  the 
happening  of  the  accident  and  injury,  bat 
all  the  facts  and  circumstances  in  evidence* 

But  it  is  claimed  that,  as  the  plaintiff  di- 
rected the  driver  to  go  down  Uie  avenue,  so 
as  to  afford  her  an  opportunity  to  view  a 
certain  house  which  was  being  erected,  she 
assumed  the  entire  control  of  the  driving,  and 
therefore  was  responsible  for  Uie  accident 
which  occurred  in  traveling  down  sudi  street. 
This  contention  relates  to  tiiat  portion  of 
the  charge  in  which  the  court  said  that  **  the 
plaintiff  did  not  take  the  responsibility  of  the 
road  being  safe,  but  left  that  to  the  driyer's 
judgment. **  It  is  usual  for  persons  who  hire 
a  carriage  and  driver  to  give  general  direc- 
tions as  to  places  where  they  desire  to  be  oon- 
veyed,  and  the  driver  is  expected  to  know 
whether  the  roads  over  whidi  he  must  pnm 
to  reach  the  places  to  which  he  is  directed 
to  go  are  suitable  and  reasonably  safe  for 
passage.  The  carrier  cannot  escape  liabili^ 
for  an  injury  caused  by  driving  a  team  over 
an  unsafe  rcMd,  by  showing  that  the  injured 
passenger  directed  or  expressed  a  wish  to 
travel  over  such  road.  As  the  court  said  in 
Anderwi  y.  SchoUy,  114  Ind.  558:  *'It  to 
true,  the  driver  testified  that  he  was  in  the 
road,  pursuing  the  right  track,  and  that  be 
pulled  to  the  left,  thereby  upsetting  the  con- 
veyance over  the  bank,  because  the  plaintiff 
told  him  repeatedly  he  was  too  far  to  the 
right  The  plaintiff  denies  this.  However 
the  fact  may  he,  it  was  the  duty  of  the  de- 
fendants to  supply  the  coach  with  a  driver 
who  knew  the  way  for  himself,  and  whe 
would  not  be  controlled  by  the  suggestion  of 
a  passenger  on  the  inside,  while  he  occupied 
the  seat  charged  with  the  duties  and  respon- 
sibility of  driver."  The  fact  is,  that  there 
is  no  evidence  that  the  road  was  unsafe.  We 
do  not  think,  therefore,  that  the  evidence  wae 
incompetent,  or  that  the  court  erred  in  refus- 
ing the  nonsuit,  or  that  there  was  error  in 
the  instructions. 

It  follows  that  the  judgment  mu$i  be  itf?nw<d. 


SOUTH  CAROLINA  SUPREME  COURT. 


William  L.  MAULDIN,  Respt., 
City  Council  of  GREENVILLE,  Appt. 


(. 


.B.a. 


.) 


!•  The  law  of  the  land  within  the  meanlnff 
of  a  coDstitutiODalrestriotlon  upon  iDteiference 
with  private  rl^bta  means  the  oommon  law  and 
the  previously  existlofir  statute  law. 

8*  Prior  laws  and  dedaions  not  directly 
or  by  necessary  implloatlon  denied  in  anew  con- 
stitution, survived  with  full  force  and  effect. 

8*  The  aeseasment  on  abnttin^  owners 

of  the  whole  or  part  of  the  coet  of  firrading,  pav- 
insr,  or  otherwise  improving  public  streets,  on 
the  basifl  of  supposed  tieneflts  to  their  property, 


is  not  aooordlnir  to  the  law  of  the  land  and  la 
unoonstitutlonal  unless  directly  authorised  by 
the  constitution. 

4.  Charglnif  upon  ahnttlBflf  owners  the 
cost  of  improTing:  sidewalks  and  sew)> 
ers  in  front  of  their  property,  having  been 
recognized  as  valid  prior  to  the  adoption  of  a 
state  constitution,  must  be  regarded  as  embraced 
in  the  law  of  the  land  to  which  tlie  oonatttulioD 
refers. 

(January  28, 1806J 

APPEAL  by  defendant^from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  for 
Greenville  County,  in  favor  of  plaintiff  in  aa 
action  brought  to  enjoin  the  collection  of  a  cer- 


NOTV.— The  above  case  is  a  striking  one  be- 
cause of  its  confliot  with  nearly  all  the  autborltiee 
in  this  country  on  the  constitutional  question  as 
27  I^  R.  A. 


shown  in  the  note  to  Raleigh  v«  Peace  (N.  CJ 17 1^ 
B.  A.  880L 


See  also  27  L.  R.  A.  530;  34  L.  R.   A.  725;  43  L.  R.  A.  101. 
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tain  tax  assessment.    Bewned  in  part;  affirmed 
in  pari. 

The  exceptions  vhicb  became  the  grounds 
for  appeal  are  as  follows : 

**  (1)  Because  his  honor  erred  in  holding 
that  all  of  the  material  allegations  of  the 
<x>mplaiot  were  admitted  b^  the  defendant. 
(3)  In  ordering  and  adjudging  that  the  de- 
fendant, the  said  city  council  of  Greenville, 
their  servants  and  agents,  be,  and  they  are, 
perpetually  enjoined  and  restrained  from  col- 
lectihg  or  attempting  to  collect  the  special 
tax  or  assessment  levied  by  them  upon  the 
property  of  the  plaintiff  and  other  owners  of 
real  estate  situate  on  Main  street,  in  the  said 
«ity  of  Greenville,  to  pay  the  expenses  of 
inaproving  the  said  street.  (8)  In  holding 
that  the  act  of  the  general  assembly  (20  Stat. 
at  L.  p.  1372)  authorizing  the  improvement 
of  Main  Street,  in  said  city  of  Gfreenville, 
and  the  levving  and  collection  of  the  assess- 
ment complained  of,  was  null  and  void,  in 
that  it  violated  sections  23  and  36  of  article 
1,  section  33  of  article  2,  and  sections  8  and 
D  of  article  9,  of  the  Constitution  of  South 
Carolina.  (4)  In  not  holding  that  the  an- 
swer of  the  defendant  constituted  a  sufficient 
retom  to  the  rule  to  show  cause  theretofore 
l^ranted,  and  therefore  in  not  dissolving  the 
temporary  injunction  of  date  of  May  20,  1893. 
(5)  In  not  holding  that  the  facts  alleged  in 
plaintifl's  complaint  were  insufficient  to  en- 
title plaintiff  to  the  injunction  and  relief 
prayed  for.  (6)  In  not  holding  that  by  rea- 
son of  the  facts  alleged  in  defendant's  second 
and  third  defenses,  as  contained  in  their  an- 
swer to  plaintiff's  alleged  cause  of  action, 
as  set  out  in  his  complaint,  plaintiff  was  es- 
topped from  disputing  the  validity  of  said 
assessment  or  his  liability  on  account  there- 
of. (7)  In  not  holding  that  the  acts  and 
proceedings  of  defendant  touching  the  mat- 
ter complained  of  in  plaintiff's  complaint  in 
improving  the  street,  ascertaining  the  cost 
thereof,  and  levying  and  collecting  the  as- 
sessment in  question,  were  lawful  and  reg- 
ular, beinff  authorized,  by  act  of  the  general 
assembly  for  this  state  (vol.  20,  p.  1872), 
and  ordinance  passed  in  pursuance  thereof. 
(8)  In  not  holding  that  plaintiff  had  a  com- 

fOete  and  adequate  remedy  at  law  for  any 
njury  threatened  him  by  reason  of  the  col- 
lection of  the  assessment  complained  of,  and 
therefore  not  entitled  to  invoke  the  aid  of 
the  court  of  equity." 

Mr,  Joasph  A.  HcCalloiiifh»  for  ap- 
pellant : 

Assessing  the  expense  of  local  improvements 
upon  the  property  in  the  vicinity  does  not  con- 
travene the  con$%tiiutiona1  provision  that  "  no 
person  shall  be  deprived  of  Ufe,  liberty,  or  prop- 
erty without  due  process  of  law ;  nor  shall 
private  property  be  taken  for  public  use  with- 
out just  compensation." 

Dill.  Mun.  Corp.  §  764;  Oooley,  Const.  Lim. 
pp.  617,  618 ;  Cooley,  Taxn.  p.  624 ;  Niefiols 
T.  Bridgeport,  23  Conn.  189,  6()  Am.  Dec.  363; 
Raleigh  v.  Peace,  17  L.  R  A.  830,  HON.  C.  82; 
3peer  y.  AOens,  9  L.  R.  A.  402,  85  Ch.  49; 
PeopU  ▼.  Brooklyn,  4  N.  T.  419,  55  Am.  Dec. 
266. 

^  L.R  A. 


This  species  of  taxation  is  referable  to  the 
taxing  power  of  the  slate,  which  apart  from 
constitutional  inhibitions,  knows  no  restraint 
whatsoever  except  such  as  necessarily  grows 
out  of  the  nature  of  the  power  itself. 

Cooley,  Const.  Lim.  p.  598;  MeOuUoeh  v. 
Maryland,  17  U.  8.  4  Wheat.  416-428.  4  L.  ed. 
603-606;  Providenes  Bank  v.  Billings,  29  U.  8. 
4  Pet.  614,  7  L.  ed.  939 ;  2  Dill.  Mun.  Corp. 
§  737  ;  Cooley,  Taxn.  ^  3,  p.  622  :  Peapfe  v. 
Brooklyn,  eupra;  Spencer  v.  Merchant,  125  U. 
8.  345,  31  L.  ed.  763;  Hagar  v.  Reelamafion 
Diet.  No.  JOS.  Ill  U.  S.  701,  28  L.  ed.  669 ; 
Speer  v.  Athens  and  Raleigh  v.  Peace,  supra ; 
Birmingham  v.  Klein,  8  L.  R.  A.  369,  89  Ala. 
461. 

The  general  assembly  is  not  to  look  to  the 
organic  law  to  ascertain  what  is  permitted  it  to 
do,  but  only  to  find  what  inhibitions  are  put 
on  its  action. 

Mobile  County  v.  KimbaU,  102  U.  S.  703.  26 
L.  ed.  241 ;  WiUard  v.  Presbury,  81  U.  8.  14 
Wall.  676,  20  L.  ed.  719  ;  Davidson  v.  New 
Orleans,  96  U.  8.  97.  24  L.  ed.  616;  Hagar  v. 
Reclamation  Diet.  No.  108,  supra  ;  Re  Jager, 
29  8.  C.  488 ;  Charleston  v.  Pinckney,  8  Brev. 
217;  ExparU  Lynch,  16  8.  C.  82;  F'eldman  v. 
Charleston,  23  8.  C.  66.  66  Am.  Rep.  6;  Stats 
Hayne,  4  8.  C.  N.  8.  420. 

The  constitutional  provisions  refer  solely  to 
state  taxation,  or,  when  they  go  further,  to  the 
general  taxation  for  state,  county,  and  munic- 
ipal purposes;  and  though  assessments  are 
laid  under  the  taxing  power,  and  are  in  a  cer- 
tain sense  taxes,  yet  they  are  a  peculiar  class 
of  taxes,  and  not  within  the  meaning  of  that 
term  as  it  is  usually  employed  in  our  consti- 
tutions and  statutes. 

Coolev,  Taxn.  pp.  6:6-636,  and  note  J^;  Rli- 
nois  Cent.  R.  Co.  v.  Decatur.  147  D.8. 198. 37  L. 
ed.  134:  Elliott.  Roads  &  Streets,  p.  369;  Hoyi 
V.  Saginaxo,  19  Mich.  39,  2  Am.  Rep.  76;  fltr- 
mingham  v. Klein,  supra;  2  Dill.  Mun. Corp.  6§ 
756,767,  and  note;  People  v.  Lynch,  61  Cal.  15, 
21  Am.  Rep.  677;  2  Desiy.  Taxn.  1262.  note  S; 
Edgerton  v.  Qreen  Cotie  Springs,  19  Fla.  140 ; 
Speer  v.  Athens,  9  L.  R.  A.  402,  85  Ga.  149  ; 
Goodrich  v.  Winchester  db  D.  Tamp.  Co.  26 
Ind.  119;  HoUzhauer  v.  Newport,  94  Ky.  896; 
Barber  Asphalt  Paving  Co.  v.  Oogrece,  41  La. 
Ann.  261 ;  Dorgan  v.  Boston,  12  Allen,  228 ; 
Williams  v.  Detroit,  2  Mich.  660 ;  Daily  y. 
Swope,  47  Miss.  867;  People  v.  Brooklyn,  4  N. 
Y.  419,  56  Am.  Dec.  266;  Raleigh  v.  Peace,  17 
L.  R.  A.  830,  110  N.  C.  32;  Winona  dk  St.  P. 
R.  Co.  V.  WaUrtown,  1  8.  Dak.  46. 

Frontage  may  lawfully  be  made  the  basis  of 
apportionment. 

Cooley,  Taxn.  644,  note  S.  See  also  2  Desty, 
Taxn.  1368,  notes  1,  g;  2  Dill.  Mun.  Corp. 
§  752;  Beaumont  V.  Wilkes-Barre,  142  Pa.  198; 
Baltimore  v.  Johns  Hopkins  Hosmtal,  56  Md.  1; 
O^Reilley  v.  Kingston,  114  N.  Y.  439;  Joyes  v. 
Shadburn  (Ky.)  April  8,  1890;  Harrisburg  v. 
MeCormick,  129  Pa.  213;  Jennings  y.  fx  Breton, 
80  Cal.  8  ;  Washington  Avenue,  69  Pa.  852,  8 
Am.  Rep.  260 ;  Davis  v.  Lynchburg,  84  Va. 
861 ;  Speer  v.  Athens^  Raleigh  v.  Peace,  and 
Barber  Asj^ialt  Parinrj  Co.  v.  Gogreve,  supra. 

In  the  absence  of  the  expression  of  a  clear 
intent  that  "special  taxes"  when  laid  on  real 
property  shall  be  laid  in  proportion  to  its  value, 
ihe  legislature  may  prescribe  any  other  stand- 
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ard,  which  Id  its  judgment  would  be  equitable 
and  just. 

Charlotte,  C.  d  'A,  R,  Co,  v.  Oibbes,  27  8.  C. 
385;  L'-'tate  v.  Bapve,  4  S.  C.  N.  8.  408;  Infor- 
mation V.  Oliver,  21  S.  C.  818;  Be  Jager,  29  S. 
C.  438;  State  v.  Columbia,  6  S.  C.  N.  8. 1. 

The  rule  of  "equality  and  uniformity"  pre- 
scribed in  eases  of  taxation  for  stale  and  county 
purposes  does  not  require  that  all  property  or 
all  persons  in  a  counts  or  district  shall  be  taxed 
for  local  purposes.  Such  an  application  of  the 
rule  would  often  produce  the  very  inequality 
it  was  designed  to  prevent. 

Hagar  v.  Eeclamation  Dist.  No.  108,  111  U. 
8.  705,  28  L.  ed.  571;  Hurford  v.  Omaha  City, 
4  Neb.  386;  Bishop  v.  THpp,  15  R.  1. 466.  See 
also  1  Desty,  Tazn.  191;  2  Desty,  Taxn.  1252; 
2  Dill.  Mun.  Corp.  §S  748,  755.  759,  778;  Cool- 
ey,  Taxn.  680-633;  Raleigh  v.  Peace,  17  L.  R. 
A.  880.  110  N.  C.  82;  l^peer  v.  Athens,  9  L.  R. 
A.  402, 85  Qa.  49. 

Plaintiff  is  estopped  from  disputing  the  va- 
lidity of  the  assessment  complained  of. 

Where  the  owner  stands  by  and  sees  the 
street  improved,  on  a  contract  made  by  coun- 
cil, without  attempting  by  injunction  to  pre- 
vent it,  after  the  work  is  completed  or  nearly 
completed,  he  cannot  refuse  to  pay  the  assess- 
ment. 

2  Desty,  Taxn.  666,  1424;  Elliott,  Roads  ft 
Streets,  420,  440;  2  Wait,  Pr.  9;  2  Dill.  Mun. 
Corp.  p.  1122,  and  note;  Ashton  v.  Bochester, 
183  N.  Y.  187;  StaU  v.  Jersey  City,  52  N.  J.  L. 
490;  Muscatine  v.  Chicago,  B,  LARB.  Co,  79 
Iowa,  645;  Jenkins  v.  StetUr,  118  Ind.  275; 
Powers  V.  Neu>  Haven,  120  Ind.  185;  Bitchie  v. 
Bouih  T<ypeka,  88  Kan.  368;  Murdoch  v.  Cin- 
cinnati,  44  Fed.  Rep.  726. 

Messrs.  Earle  ft  Mooney*  for  respondent: 

In  this  state,  the  constitution  expressly  lim- 
its the  power  of  taxation,  and  throws  around 
its  exercises  many  safeguards. 

Whaley  v.  QaSlard,  21  S.  C.  560;  Feldman 
T.  Charleston,  23  S.  C.  57,  55  Am.  Rep.  6. 

Where  property  is  to  be  taxed,  the  constitu- 
tion, section  86  of  article  1,  and  section  38  of 
article  2,  fixes  upon  value  as  the  means  of  dis- 
tributing the  burden  that  ought  to  be  borne  by 
the  property. 

State  y.  Hayne,  4  S.  C.  N.  S.  424 

The  act  of  the  leidslature  which  attempts  to 
adopt  a  different  rule  cannot  be  sustained,  un- 
less it  can  be  shown  that  the  constitutional 
limitations  do  not  spply  to  assessments  for  local 
improvements.  Taxes  and  assessments  are 
synonymous. 

State  Bank  v.  Charleston,  8  Rich.  L.  847; 
Emery  v.  San  Francisco  Gas  Co,  28  Cal.  345; 
Hill  v.  Higdon,  6  Ohio  St.  248,  67  Am.  Dec. 
289;  McBean  v.  Chandler,  9  Heisk.  349, 24  Am. 
Rep.  308. 

The  improvement  of  Main  street  in  the  city 
of  Greenville  is  certainly  a  public  purpose. 
Once  admit  that  the  work  to  be  done  is  a  pub- 
lic purpose,  and  it  follows  that  the  tax  to  be 
imposed  for  the  raisine  of  the  money  necessary 
to  accomplish  the  work  must  be  laid  subject  to 
all  the  restrictions  and  limitations  Imposed  by 
the  constitution  upon  the  exercise  of  the  tax- 
ing power. 

Weeks  y.  Milwaukee,  10  Wis.  258;  Munici- 
pality No.  tofNew  Orleans  v.  White,  9La.  Ann. 
447;  Chicago  v.  Larned,  84  111.  208. 
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When  a  street  is  once  opened  and  paved,  thu» 
assimilated  with  the  rest  of  the  city  and  made 
a  part  of  it,  all  the  particular  benefits  to  the 
locality  derived  from  the  improvements  have 
been  received  and  enjoyed.  Repairing  streets 
is  as  much  a  part  of  the  ordinary  duties  of  the 
municipality  for  the  general  good  as  cleanings 
watching,  and  liebtinff. 

Hammeti  v.  Philadelphia,  65  Pa.  146.  3  Am. 
Rep.  615;  Be^Saw-MiURun  Hridge,  85  Pa.  163;^ 
N<rrfolk  V.  CAamberlain,  17  Va.  L.  J.  53;  Lez 
ington  v.  McQuillan,  9  Dana,  518, 85  Am.  Dec. 
159;  Paris  Trustees  v.  Berry,  2  J.  J.  Marsh. 
488. 

As  to  all  taxation  ap]3ortioned  upon  property, 
there  must  be  taxing  districts,  and  within  these- 
districts  the  rule  of  absolute  uniformity  must 
apply. 

Cooley,  Const.  Lim.  p.  495. 

The  legislative  authorization  to  make  assess- 
ments for  local  improvements  must  be  un- 
equivocally and  strictly  construed. 

10  Am.  &  Eng.  Encyclop.  Law,  p.  276,  note;- 
Henderson  v.  Lambert,  14  Bush,  24;  2  Dill. 
Mun.  Corp.  8d  ed.  §  811,  and  cases  cited. 

Estopp^  by  conduct  is  where  one  party  ha» 
been  induced  oy  the  conduct  of  the  other  to  do 
or  forbear  to  do  something  which  he  would  not 
or  would  have  done,  but  for  such  conduct  of 
the  other  party. 

Bigelow,  Estoppel,  480;  2  Pom.  Eq.  Jur» 
§  817;  BuU  V.  Bowe,  13  S.  0.  870. 

This  principle  does  not  apply  where  the  ez> 
penditures  are  made  upon  the  public  domain^ 
or  upon  the  lands  of  the  person  making  them^ 
for  then  third  persons  have  no  right  to  object. 

Cray  v.  Bartktt,  20  Pick.  186,  32  Am.  Dec 
208. 

An  estoppel  can  never  arise  founded  upoo 
an  omission  to  object  to  an  act  which  the  other 
party  had  a  right  to  perform. 

Coming  v.  Troy  Iron  db  Nail  Factory^  40  N. 
Y.  221;  Bamsden  y.  Thornton,  L.  R.  1  H.  L. 
129;  Keese  v.  Denver,  10  Colo.  112. 

Pope»  J.,  delivered  the  opinion  of  the 
court: 

This  action  in  the  court  of  common  pleas 
for  Greenville  county  had  for  its  object  a. 
perpetual  injunction  against  the  city  coun- 
cil of  Greenville,  restraining  them  from  any 
assessment  of  the  property  of  the  plaint iflT 
and  other  citizens  of  said  city  who  owned 
land  abutting  on  Main  street,  beginning  nt 
Ready  river,  and  thence  up  to  a  point  on  said 
Main  street  where  it  is  crossed  by  North 
street,  to  pay  for  two  thirds  of  the  cost  of 
paving  the  roadway  and  sidewalk  of  such 
street.    The  basis  of  the  demand  for  such  re- 
lief was — First,  that  the  act  of  the  general 
assembly  which  empowered  said  city  coun- 
cil to  make  an  assessment  of  the  property  of 
those  citizens  for  the  cost  of  the  paving  of 
Main  street  and  its  sidewalks,  so  that  such 
citizens  should  pay  two  thirds  of  the  cost  of 
such  improvements  (said  assessment  of  such 
two  thirds  to  be  computed  against  si^ch  prop- 
erty holdeis  pro  rata,  according  to  the  front- 
age of  their  property  on  said  street,  respec- 
tively), was  unconstitutional;  and.  second, 
because  such  city  of  Greenville  made  such 
assessment  without  giving  the  citizens  af- 
ected  thereby  any  opportunity  to  contest  such 
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aaaeBBineiit  ao  made.  The  defendants  denied 
that  such  legislation  was  unconstitutional, 
and  then,  in  case  the  court  should  hold  it 
unconstitutional,  claimed  that  the  plaintiff 
was  estopped  hy  his  conduct  in  not  opposing 
its  enactment  bj  the  legislature,  and  after- 
wards by  his  conduct  in  not  opposing  the 
active  8t«ps  of  the  defendants  to  execute  such 
law.  The  circuit  court,  after  a  hearing  of 
the  cause,  confined  to  the  complaint  and  an- 
swer, issued  the  injunction  prayed  for ;  and 
from  this  decree,  therefore,  the  defendants 
have  appealed.  The  grounds  of  appeal  etc, 
will  appear  in  the  report. 

If  the  act  of  the  general  assembly  author- 
izing the  defendant  to  make  this  assessment 
is  unconstitutional,  no  other  question  raised 
by  the  appeal  may  be  said  to  fairly  arise 
upon  the  record  of  the  case,  and  therefore 
necessary  to  be  considered  and  decided.  The 
act  in  question  may  be  found  on  pa/^e  1872, 
20  Stat,  at  L.,  and[  its  text  is  as  follows: 
"An  act  to  provide  fur  the  grading  and  pav- 
ing of  the  streets,  public  ways  and  alleys 
of  the  city  of  Greenville. 
''Section  1.  Be  it  enacted  by  the  senate 
and  house  of  representatives  of  the  state  of 
South  Carolina,  now  met  and  sitting  in  gen- 
eral assembly  and  by  the  authority  of  the 
same,  that  the  mayor  and  aldermen  of  the 
city  of  Qreenville  shall  have  power  and  au- 
thority, and  it  is  hereby  made  their  duty,  to 
grade,  pave,  macadamize  and  otherwise  im- 
prove for  travel  and  drainage  the  streets, 
public  ways,  and  alleys  of  said  city  or  such 
of  them  as  they  may  deem  advisable,  and  to 
construct  sidewalks  and  to  pave  the  same  and 

Sut  down  crossings,  curbings,  drains,  side 
rains,  and  cross  drains,  such  atf  may  be 
necessary  in  their  judgment  to  carry  out  the 
proviflioDS  of  this  act. 

"  Sec.  2.  In  order  to  more  effectual  Iv  carry 
out  the  authority  hereby  delegated,  the  said 
mayor  and  aldermen  shall  have  power  to  as- 
sess one  third  of  the  costs  of  such  ^radin^, 
pavinf^,  macadamizin)i:  and  improvini?  said 
streets,  public  ways,  and  alleys  of  said  city 
both  as  to  sidewalks  and  roadways  upon  the 
abutting  property  owners  on  each  side  of  said 
streets,  public  ways,  and  alleys,  so  that  said 
property  in  the  aggregate  shall  pa^  two 
thirds  of  the  said  costs,  and  the  said  city  the 
remaining  one  third.  Said  assessments  to  be 
paid  by  said  property  holders  pro  rcUa  ac- 
cording to  the  frontage  of  the  property  on 
said  streets,  public  ways  and  alleys,  respec- 
tively, and  the  money  arising  from  such  as- 
sessments shall  be  applied  to  the  payment 
of  interest  on  and  as  a  sinking  fund  to  redeem 
the  same  under  such  regulations  as  said  mayor 
and  aldermen  may  by  ordinance  prescribe. 
"Sec.  8.  The  assessment  provided  for  in 
section  2  of  this  Act  shall  be  collected  as 
other  taxes  in  said  city  are  collected  and  in 
such  installments  as  the  said  mayor  and  alder- 
men sliall  by  ordinance  prescribe. 

''Sec  4.  Whenever  the  said  mayor  and 
aldermen  shall  determine  to  improve  any 
street,  public  way  or  alley  as  hereinbefore 
provided,  they  shall  cause  the  same  to  be 
carefully  surveyed,  and  the  proposed  grade 
definitely  established,  and  ascertain  as  ac- 
curately as  possible  the  cost  of  the  contem- 
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plated  improvement,  and  shall  also  cause 
the  frontage  of  each  piece  of  property  front- 
ing on  said  street,  public  Way  or  alley  to  be 
determined  and  fixed  so  that  the  assessment 
on  each  property  holder  may  be  easily  ascer- 
tained. 

**  Sec.  5.  To  obtain  the  means  of  carrying 
out  the  provisions  of  this  act  on  the  part  <>i 
the  city  the  said  mayor  and  aldermen  may 
issue  and  negotiate  bonds  of  said  city  under 
the  provisions  of  section  31  of  the  charter  of 
said  city. 

"Sec.  6.  The  said  mayor  and  aldermen 
shall  have  power  and  autliority  by  ordinance 
to  provide  the  details  necessary  and  requisite 
for  carrying  out  the  provisions  of  this  act.* 

Approved  December  22,  A.  D.  1891. 

Just  now,  greater  particularity  is  not  need- 
ful, to  bring  the  issue  of  the  constitutional- 
ity of  this  act  before  the  court,  than  to  sa^ 
that  the  defendants  have  passed  the  ordi- 
nances required  by  this  act,  and  made  the 
assessments  therein  contemplated,  upon  the 
plaintiff,  as  one  of  the  property  owners 
whose  property  abutted  on  the  front  of  Main 
street,  in  said  city,  for  one  third  of  such 
cost. 

The  first  question  that  presents  itself  here 
is.  What  power  of  legislation  has  the  general 
assembly  of  this  state?  It  may  savor  of  ex- 
treme care,  but  it  is  eminently  proper  that 
this  court  should  declare  its  recognition  of 
responsibility  in  undertaking  to  pass  upon 
the  rights,  duties,  and  powers  of  a  co-ordi- 
nate branch  of  the  state  government.  We 
are  not  unmindful  that  in  the  bill  of  riirhts, 
incorporated  in— ^as  a  part  of — our  Constitu- 
tion, section  26  distinctly  provides:  "In 
the  government  of  the  commonwealth,  the 
legislative,  executive  and  judicial  powers 
of  the  government  shall  be  forever  separate 
and  distinct  from  each  other.  .  .  ."  Yet 
it  is  made  the  duty  of  this  tribunal  to  decide 
when  either  of  the  other  two  has  exceeded 
the  grant  of  power  under  the  constitution 
and  Taws,  when  such  a  question  is  fairly  in- 
volved in  an  action  or  special  proceeding 
between  parties  litigant;  but  any  decision 
which  denies  efficacy  to  an  act  pawed  by  the 
legislature,  for  the  want  of  constitutional 
power,  is  only  made  after  an  allowance  by 
us  of  all  presumptions  in  favor  of  the  right- 
fulness 01  such  exercise,  which  are  required 
to  be  overcome,  clearly  and  certainly,  by 
him  who  assails  such  constitutional  power. 

Our  state  constitution,  as  the  ^ant  of  its 
power  to  the  general  assembly,  m  section  1 
of  article  2,  is  in  these  words:  **The  legis- 
lative power  of  this  state  shall  be  vested  in 
two  distinct  branches,  the  one  to  be  styled 
the  '  Senate'  and  the  other  the  '  House  of  Rep- 
resentatives' and  both  together  the  'General 
Assembly  of  the  State  of  South  Carolina.'  ** 
We  maj  announce  as  the  result  of  our  con- 
siderations, fortified  by  decisions  both  t>efore 
and  after  the  adoption  of  this,  our  present 
constitution,  that  by  the  use  of  the  language 
here  quoted  the  people,  in  convention  as- 
sembled, clothed  the  general  assembly  with 
the  whole  legislative  power  capable  of  being 
exercised  within  our  borders,  subject  only 
to  such  restrictions  upon  and  regulation  of 
such  power  as  are  embraced  in  the  constitu- 
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lion  itself,  or  that  of  the  United  States. 
^tate  ▼.  Charleston,  10  Rich.  L.  601 ;  8taU  v. 
Uayne,  4  S.  C.  N.  8.  420 ;  PtUer  y.  Campbell, 
15  S.  0.  692,  40  Am.  Rep.  705;  Ex  parte 
Lynch,  16  8.  G.  83;  Uttey  y.  Oharleeton,  8. 
^k  N,  R.  Go.  88  8.  C.  899 ;  and  other  cases 
fllnoe  decided.  As  before  remarked,  all  pre- 
sumptions are  solved  in  favor  of  the  consti- 
tutionality of  an  act  of  the  le^^islature,  and 
it  devolves  apon  one  who  assails  it  to  point 
out,  certainly  and  clearly,  where  it  is  un- 
-constitutional.  This  has  been  undertalcen  by 
the  respondent  in  the  case  at  bar,  and  the 
duty  is  now  devolved  upon  this  court  to  pass 
upon  tiiese  several  propositions. 

A  municipal  corpDration,  in  this  state,  can 
only  exercise  power  with  which  it  is  clothed 
by  the  general  assembly.  State  v.  MaysvUle, 
12  8.  C.  76.  And,  as  we  have  before  seen, 
the  general  assembly  is  only  able  to  vest  such 
municipal  corporation  with  powers  within 
the  restrictions  contained  in  our  own  state 
constitution  and  that  of  the  United  States. 
The  power  of  taxation  may  be  given  to  a  mu- 
nicipal corporation,  but  such  power,  when 
«xercised  by  such  municipal  corporation, 
must  not  only  be  exerted  according  to  the 
•charter  thereof,  but  also  within  the  limits  of 
the  constitution  of  tlie  state.  Among  the 
powers  of  the  corporation  of  the  city  of  Green- 
ville is  the  control  of  its  streets,  ways,  etc.  ; 
apd,  within  certain  well-defined  restrictions, 
such  municipality  may  tax  the  property 
within  its  territorial  limits  to  improve  and 
keep  in  repair  such  streets,  ways,  sidewalks, 
•etc.  The  respondent  concedes  the  constitu- 
tionality of  the  act  of  the  general  assembly 
which  clothes  the  city  of  Greenville  with 
the  right,  by  taxation,  to  raise  the  funds  nec- 
essary to  pay  for  one  third  of  the  cost  of  the 
proposed  improvements  to  the  roadway  and 
the  sidewalks  of  the  city  of  Greenville ;  but 
he  goes  further,  and  insists  that  the  whole 
of  such  cost  should  be  paid  from  general 
taxation  in  said  city.  It  is  too  late  in  the 
•day  to  question,  in  our  courts,  that  high- 
ways (and  public  streets  in  our  cities  and 
towns  are  highways)  belong  to  the  public. 
Their  being  laid  out  over  Uie  lands  of  pri- 
vate individuals,  without  compensation  to 
the  private  individuals,  was  maintained  in 
our  courts  prior  to  our  Constitution  of  1868. 
Lindeay  v.  Charleston  Comre,  2  Bay,  88; 
Patrick  v.  Crase  Roads  Oomrs.  on  Charleston 
Neck,  4  McCord,  L.  541.  Since  our  Consti- 
tution of  1868,  such  power  exists,  but  com- 
pensation therefor  must  be  first  provided. 
Const.  1868,  art.  1,  g  28.  But.  for  Highways 
(and,  as  before  remarked.  Main  street,  in  the 
city  of  Greenville,  is  a  highway),  belong- 
ing to  the  public,  may  taxes  be  laid  upon 
private  citizens,  who  ;happen  to  own  the  land 
abutting  upon  such  highway,  to  improve 
such  a  highway,  in  exoneration  of  all  other 
citizens  who  own  property  in  said  city? 
This  is  a  serious  question.  Many  other 
states,  speaking  through  their  courts  of  last 
resort,  have  so  affirmed.  It  is  always  to  be 
regretted  when  a  difference  in  judgment  upon 
the  same  subjects  exists  in  the  courts  of  last 
resort  In  the  different  states  of  this  Union. 
Our  oath  of  office  requires  us  to  uphold  the 
laws  of  this  commonwealth,  subject  to  sudi 

S7L.aA. 


restrictions  thereon  as  exist  in  the  constitu- 
tions of  this  state  and  that  of  the  United 
States.  Among  the  laws  of  this  common- 
wealth is  the  organic  law,  as  found  in  the 
twelfth  and  fourteenth  sections  of  article  1 
of  our  Constitution  of  1868.  The  latter  sec- 
tion: "No  person  shall  be  arrested,  im- 
prisoned, dispelled  or  dispossessed  of  his 
property,  Immunities  or  privileges,  put  oat 
of  the  protection  of  the  law,  exiled,  or  de- 
prived of  his  life,  liberty  or  estate  but  by 
the  judgment  of  his  peers  or  the  law  of  the 
land.  .  .  ."  When  the  clauses  of  the  con- 
stitution of  the  state  empowering  the  general 
assembly  to  clothe  a  city,  town,  or  villago 
with  the  right  to  levy  a  tax  are  considered, 
we  must  also  consider  sections  12  and  14  of 
article  1  along  with  them.  The  sections  of 
our  constitution  authorizing  the  general  as- 
sembly to  clothe  one  of  its  municipalities 
with  the  power  of  taxation  are  sections  8  and 
9  of  article  9,  in  these  words : 

"Sec.  8.  That  the  corporate  authorities  of 
counties,  township,  school  districts,  cities, 
towns  and  villages  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  pur- 
poses, such  taxes  to  be  uniform  in  respect  to 
persons  and  property  within  the  jorisaiction 
of  the  body  imposing  the  same.  And  the 
general  assembly  shall  require  that  all  the 
property  except  that  heretofore  exempted 
within  the  limits  of  municipal  corporations, 
shall  be  taxed  for  the  payment  of  debts  con- 
tracted under  authority  of  law. 

"Sec.  9.  The  general  assembly  shall  pro- 
vide for  the  incorporation  and  organization 
of  cities  and  towns,  and  shall  restrict  their 
power  of  taxation,  borrowing  money,  con- 
tracting debts  and  loaning  their  credit. " 

Great  stress  is  laid  by  appellants  upon  the 
two  decisions  of  this  court  (State  v.  Bdyne, 
4  8.  C.  N.  8.  408,  and  State  v.  Columbia,  6 
8.  C.  N.  8.  1)  as  construing  the  power  of 
taxation  by  the  state  itself,  in  the  first  case, 
and  of  taxes  laid  by  a  city,  in  the  second 
case.  These  cases  have  been  recognized  by 
this  court  repeatedly  since  they  were  ren- 
dered, and  we  do  not  propose  to  question 
their  ruling  authority  now.  But,  when  ex- 
amined, it  will  be  ascertained  that  State  v. 
Hayne,  supra,  affirmed  the  constitutional 
power  of  the  general  assembly  of  this  state 
to  require  a  license  fee  to  be  paid  by  an  at- 
torney, in  addition  to  the  tax  upon  property, 
real  and  personal,  while  that  of  State  y.  dh 
lumbia,  supra,  affirmed  the  right  of  the  city 
of  Columbia,  under  its  charter,  to  reqaire  a 
license  fee  to  be  paid  by  a  bank  within  its 
limits,  in  addition  to  a  tax  upon  its  prop- 
erty. When  these  cases  are  critically  ex- 
amined, it  will  be  discovered  that  the  prin- 
ciples presented  by  the  case  at  bar  were  in 
no  wise  involved  then. 

We  think  it  will  be  found  that  the  case  of 
Stafe  y.  Charleston,  12  Rich.  L.  709,  decided 
by  the  court  of  errors  in  this  state  in  1860, 
will  throw  great  light  upon  the  case  at  bar. 
In  the  case  just  cited,  the  city  council  had 
determined  that  it  was  expedient  to  widen 
QeoTse  street,  in  said  city,  and  for  that  pur- 
pose nad,  at  an  expense  of  $26,000.  purchased 
the  land  on  the  north  side  of  said  street.  Un* 
der  the  Act  of  1850  the  city  oooncil  had  ap- 
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pointed  commlasionera,  whose  duty  it  was  to 
Mcertain  the  cost  and  expense  of  widening 
•eaid  street,  and  to  assess  such  cost  and  ex- 
pense, to  be  paid  by  the  proprietors  of  lots 
4uid  houses  on  the  south  side  of  said  street, 
■according  to  tiie  benefit  accruing  to  such  lots. 
When  these  assessments  were  made,  such  pro- 
prietors of  lots  and  houses  refused  to  pay  the 
«ame,  upon  the  ground  that  such  assessment 
was  **  against  the  laws  of  the  land,  in  deroga- 
tion of  ti^e  riffht  of  trial  by  Jury,  and  is  un- 
•constitutional  and  yoid.  This  question 
Arose  under  the  Constitution  of  1790,  in  the 
ninth  article,  whose  second  section  provided 
that  ''no  freeman  of  this  state  shall  be  taken, 
or  impf  isoned,  or  disseised  of  his  freehold, 
liberties  or  priyileges,  or  outlawed,  or  ex- 
iled, or  in  any  manner  destroyed  or  deprived 
of  his  life  or  liberty,  or  property  but  by  the 
Judgment  of  his  peers,  or  by  the  law  of  the 
land."  While  (JhaneeUor  (afterwards  ChUf 
Jtutiee)  Dawkins  was  discussing  the  defense 
that  such  power  could  be  sccfessfully  refer- 
red to  and  bottomed  upon  the  general  power 
of  taxation  inherent  in  every  government, 
fae  said :  **  No  power  is  more  necessary,  none 
more  universally  recognized,  and,  it  may  be 
iidded,  none  the  unjust  exercise  of  which 
has  been,  in  all  countries  and  all  afl;es,  a 
more  fruitful  source  of  complaint  and  dis- 
satisfaction. Taxes  are  collected  in  a  sum- 
mary manner,  and  without  an  opportunity 
to  the  party  of  being  heard.  This  legal  pro- 
oess  (says  judffe  Nott  In  State  y.  AUen,  2Mc- 
Cord,  L.  55),  which  was  originally  founded 
in  necessity,  has  been  consecrated  by  time, 
•etc,  tnuit  be  an  exception  to  the  trial  by  jury  ^ 
4ind  is  embraced  in  the  alternative  in  the  law 
<of  the  land.  (Italics  ours.)  .  .  .  But  in 
the  same  case  it  was  held  by  the  court  tiiat 
An  imposition  by  the  legislature,  by  the  name 
of  a  tax,  yet  wanting  its  qualities,  could 
not  be  levied  and  collected  as  such  without 
yiolation  of  the  constitutional  rights  of  the 
•citizen,  and  the  act  was  null  and  void.  Es- 
sential characteristics  of  any  system  of  taxa- 
tion (properly  so  called)  are  certainty,  equal- 
4ty,  universality, "  The  taxation  proposed  by 
the  city  council  of  Greenville  upon  the  plain- 
tiff (respondent),  under  the  light  furnished 
by  State  y.  Charleston,  supra,  in  order  to  be 
legal,  must  be  either  directly  authorized  by 
^e  constitution,  or  by  **  the  law  of  the  land." 
Oertainly,  there  is  no  provision  in  the  con- 
stitution which  directly,  or  by  necessary  im- 
plication, authorizes  this  tax.  Is  there  au- 
thority for  this  tax  in  **  the  law  of  the  land?** 
What  does  this  term,  ''law  of  the  land," 
fuean,  as  interpreted  by  our  courts  of  last  re- 
•BortT  Judge  O'Neall,  in  pronouncing  the 
ludgment  of  the  court  of  errors  in  this  state 
in  &e  case  of  State  y.  Simons,  2  Speers,  L. 
701 .  thus  stated  the  doctrine :  "  In  this  state, 
taking  as  our  guide  Zylstra*s  Case,  1  Bay, 
384 ;  White  y.  Kendriek,  1  Brev.  471 ;  State 
y.  Maxcy,  1  McMull.  L.  502,— there  can  be 
IK)  hesitation  in  saying,  that  these  words 
mean  the  common  law  and  the  statute  law 
existing  in  this  state  at  the  adoption  of  our 
constitution  (1790).  Altogether,  they  con- 
stitute the  body  of  the  law,  prescribing  the 
oourse  of  Justice  to  which  a  ireeman  is  to  be 
oonsidered  amenable  in  all  time  to  oome." 
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An  examination  of  our  statutes  prior  to  1790, 
relating  to  the  improvement  of  streets  ana 
sidewalks,  will  show  that  the  provisions 
therein  related  to  the  city  of  Charleston,  and 
that  such  statutes  were  confined, — that  of 
1698  (7  Stat,  at  L.  p.  12)  to  requiring  every 
inhabitant  of  Charleston  to  mend  and  raise 
the  sidewalk  in  front  of  his  house  in  tiie 
manner  and  to  the  dimensions  therein  pre- 
scribed, on  penalty  of  forfeiting,  for  eadi 
house,  a  penalty,  to  be  col lectea  under  the 
warrant  of  a  Justice  of  the  peace;  and  that 
of  1764  to  requiring  the  construction  of  sew- 
ers or  drains  and  sidewalks.  These  statutes 
were  considered  and  upheld,  with  reluctance, 
in  the  two  cases  of  Oruikshanks  v.  OharlestoUt 
1  McCord,   L.   860   (decided  in  1821),  and 

Teadon  v.  OouncU, , (decided  in 

1828).  And  when  the  Act  of  1850  (12  Stat, 
at  L.  p.  5455)  was  considered  by  the  court 
in  the  case  of  State  y.  Charleston,  supra,  the 
court  of  errors  distinctly  repudiated,  as 
foreign  to  our  laws,  any  mode  of  taxation  for 
the  improvement  of  the  streets  of  the  city  of 
Charleston  which  looked  to  the  assessment 
of  property  abutting  on  G^rge  street,  in 
that  city,  according  to  the  benefits  to  be  de- 
rived from  such  improvement,  to  such  land- 
owners, under  the  said  Act  of  1850,  saying : 
"As  has  been  said,  the  general  rule  knows 
nothing  about  partial  assessment  for  benefits^ 
or  the  selection  of  a  portion  for  a  class. 
Existence  of  persons,  or  the  possession  of 
property,  and  not  the  supposed  benefits,  are  the 
guide.  When  each  is  taxed  according  to  the 
value  of  his  property,  both  equality  and  cer- 
tainty may  be  attained,  to  a  reasonable  ex- 
tent, but  what  may  be  beneficial  or  otherwise 
is  a  matter  of  opinion  or  fancy  or  vague  con- 
jecture."    (Italics  ours.) 

These  principles  may  be  deduced  from  that 
case :  (1)  The  right  to  tax  persons  or  prop- 
erty abutting  upon  a  public  street,  for  im- 
provements made  upon  such  public  street, 
in  exoneration  of  other  persons  or  property 
within  the  same  territorial  limits  as  are  the 
persons  or  property  abutting  upon  a  high- 
way or  public  street,  is  opposea  to  "the  law 
of  the  land,"  and  is  therefore  unconstitu- 
tional. (2)  The  right  to  tax  property  abut- 
ting upon  a  public  street,  to  pay  the  costs 
of  improvements  upon  the  same,  according 
to  the  supposed  benefit  to  such  property  by 
such  improvement,  is  distinctly  repudiated. 
(8)  The  right  to  tax  the  land  abutting  upon 
public  streets  for  the  costs  of  improvements 
of  sidewalks  and  sewers  in  front  oi  such  land, 
is  recognized,  because  such  power  was  exer- 
cised by  reason  of  statutes  passed  before  tJis 
adoption  of  the  Constitution  of  1790,  and  may, 
therefore  be  said  to  be  embraced  in  "the  law* 
of  the  land. "  This  principle  was  recognized 
with  reluctance,  and  only  because  oi  pre- 
vious decisions  afllrming  its  existence.  We 
heartily  sympathize  in  the  reluctance  ex- 
pressed, and  only  affirm  its  existence  under 
the  authority  of  such  previous  adjudications. 

When  our  constitution  was  adopted,  in 
1768,  this  case  of  State  y.  Cfiarleston,  supra, 
had  construed  the  legislative  power  of  this 
state,  so  far  as  its  exercise  in  the  direction 
of  requiring  property  abutting  upon  streets 
to  pay  for  improyements  upon  the  same  so- 
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cording  to  the  benefits  derived  therefrom  was 
ooncerned  ;  and,  as  before  remarked,  there  is 
no  provision  of  such  instrument  which  di- 
rectly or  indirectly  contravenes  the  same. 
The  principle  is  well  recognized  that  when, 
previous  to  the  adoption  of  a  new  constitu- 
tion, there  exist  laws  and  decisions  constru- 
ing such  laws,  und  this  force  and  power  is 
not  directly  or  by  necessary  implication  de- 
nied iu  the  new  instrument,  such  laws  and 
decisions  survive  with  full  force  and  effect. 
Such  being  t  je  case,  we  do  not  feel  at  liberty 
to  disregard  them,  unless  we  would  assume 
the  responsibility,  by  reversing  such  decis- 
ions, of  asserting  the  existence  in  our  com- 
monwealth of  a  different  system.  This  lat- 
ter step  we  dg  not  feel  at  liberty  to  adopt. 
It  may  be  fraukly  admitted  that  we  have  em- 
ployed much  of  the  time  since  the  hearing 
of  this  appeal  in  considering  this  very  ques- 
tion. This  consideration  of  the  subject  has 
tended  to  increase  our  respect  and  acquies- 
cence iu  tlie  previous  policy  of  the  state,  as 
being  bottomed  upon  the  immutable  princi- 
ples of  right  in  the  citizen  to  the  enjoyment 
of  his  property  free  from  any  danger  of  its 
being  taken  from  him  by  such  ex'ercise  of 
arbitrary  power,  when  it  is  remembered  that 
the  fundamental  object  of  government  is  the 
protection  of  the  lire,  liberty,  and  property 
of  each  individual  residing  within  a  state; 
that  the  exercise  of  the  right  of  taxation  is 
supported  by  the  truth  that  every  individual 
should  contribute  of  his  means  to  defray  the 
expenses  of  government,  to  enable  it  to  pro- 
tect life,  liberty,  and  property  within  its 
territorial  limits;  that  such  taxation  is  for 
a  public  purpose,  and  must  be  uniform  in 
its  imposition  upon  all  the  persons  and  prop- 
erty within  a  state,  when  for  state  purposes, 
and  upon  all  the  persons  and  property  with- 
in a  municipal  corporation,  when  for  its  pur- 
poses ;  that  there  exists  no  power,  except  the 
Sol  ice  power,  in  a  siate,  to  compel  an  in- 
ividual  citizen  to  improve  his  property, 
and  of  this  class  Charleston  y.  Werner,  88  B. 


C.  488,  is  an  instance,  and  that  the  improve- 
ment of  public  streets  does  not  fall  within 
the  police  power;  that   the  experience  of 
mankind  has  established,  as  a  truth,  that,  io 
republics,  no  greater  protection  from  unjust 
taxation  exists  than  tlie  power  of  the  people, 
who  select  the  representatives  who  lay  taxes 
upon  them,  to  change  such  representatives, 
if  the  taxing  power  has  been  unjustly  exer- 
cised, but  that  the  beneficient  results  of  thi» 
principle  of  our  government,  in  this  respect, 
are  largely  denied  when  onerous  taxation 
upon  a  few,  to  the  exclusion  of  the  many,  i» 
laid  by  representatives  chosen  by  the  many 
affainst  the  united  oppTosition  of  the  few. 
Granted,  as  it  should  be,  that  eminent  text- 
writers,  and  the  judicial  tribunals  of  many 
states  of  this  Union,  adopt  a  different  view 
of  this  matter;  why  may  not  the  people  of 
this  commonwealth  adopt  a  domestic  policy 
at  variance  with  the  views  of  others?    !¥• 
have  a  settled  policy  of  our  own  on  other 
grave  subjects, — for  instance,  the  indestruc- 
tibility of  the  contract  of  marriage,  except 
by  death.    No  reason  exists,  or  can  be  sug- 
gested, why  the  domestic  policy  of  this  state 
touching  the  mode  of  taxation  for  local  im- 
provements should  be  made  to  conform  to 
that  adopted  by  any  of  our  sister  states. 

It  is  therefore  the  judgment  of  this  court 
that  90  much  of  the  judgment  of  the  Circuit 
Court  as  grants  a  perpetual  injunction  a^ainai 
the  defendants,  preventing  any  amicMsment  upon 
the  property  of  the  plaintiff,  and  other  dtisenp 
of  the  city  of  OreentiUe  in  like  plight  as  the 
plaintiff,  to  pay  for  the  eost  of  improHng  th& 
roadway  of  Main  street,  in  said  city,  be  ftf- 
firmed;  but  when  the  said  judgment  enjoins 
the  defendants  from  levying  and  assessing  upon 
the  plaintiff,  and  others  in  like  plight  with 
him,  the  eost  of  the  improvements  to  the  side- 
walks  and  drains  fronting  their  respective  lands^ 
it  be  reversed. 

Gary*  /.,  did  not  hear  this  caso. 
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David  HENDERSON,  Plff.  in  Err., 

V, 

Charles  C.  JAMES. 
(SI Ohio  St.—.) 

*1.  An  eaearped  eonvlet  whoiseonTleted 

andsentenoed  to  the  penitentiary  for  another 
crime  may,  at  tbe  expiration  of  the  latter  sen- 
tence be  held  to  serve  out  the  remainder  of 
his  first  sentence. 

8*  A  final  order  of  disieharg^e  on  habeas 
corpus  may  be  reviewed  and  reversed  oo  error 
by  a  higher  court. 

8*  In  mieh  ease  the  order  ef  discharge 
may  be  stayed  by  the  higher  court,  under  seo- 

*Headnotes  by  the  OouBV. 


Nora.— As  to  effect  of  absence  from  prison  on 
time  of  sentence,  see  also  Ex  parte  Vance  (Gal.)  18 
L.  B.  A.  674,  and  fiots. 
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tlon  872B,  without  fixing  any  terms  other 
the  stay  of  the  execution  of  the  order. 

(February  ft,  1P8S.) 

ERROR  to  the  Circuit  Court  for  Frsnklia 
County  to  review  a  Judgment  reveising  % 
judgment  of  the  Coort  of  Common  Pleas  in 
favor  of  petitioner  in  a  habeas  corpus  proceed- 
ins"  to  procure  the  petitioner's  release  from 
defendant's  custody  as  keeper  of  the  peniten- 
tiary.   Affirmed, 

Statement  by  Bnrket*  J.: 

On  September  18,  1879,  the  plaintiff  ia 
error,  David  Henderson,  was  received  at  the 
penitentiary  to  serve  a  five  years'  sentence 
from  Warren  county.  On  October  12,  1881, 
after  serving  a  little  over  two  years  of  that 
sentence,  he  escaped  and  was  at  large  until 
March  16,  1891,  when  he  was  receiv^  at  Uie 
penitentiary  under  the  name  of  Carrol  Bcott^ 
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on  a  five  years'  sentence  from  Cuyahoga 
county,  but  nothing  was  known  by  the  Cuy- 
ahoga county  court  as  to  the  prisoner's  real 
name  being  David  Henderson,  nor  as  to  his 
former  sentence,  nor  as  to  his  escape.  When 
he  reached  the  penitentiary  he  was  received 
and  put  to  work  as  Carrol  8cott,  without  be- 
ing recognized  as  David  Henderson  by  the 
warden.  After  be  had  been  there  some  time, 
registered  and  working  as  Scott,  the  deputy 
warden  recognized  him  as  being  David  Hen- 
derson, but  no  action  was  taken  by  the  warden 
or  any  one  else  upon  such  recognition,  and 
the  prisoner  served  out  his  sentence  as  Carrol 
Scott,  and  was  discharged  July  14,  1894.  The 
warden  having  learned  that  Scott  was  Hender- 
son, detained  him  as  tlie  escaped  Henderson, 
and  duly  registered  him  as  the  returned  con- 
vict, and  put  him  to  work  to  serve  out  his 
unexpired  sentence. 

Thereupon  David  Henderson  flied  his  peti- 
tion for  VH'it  of  habeas  corpus,  the  warden 
made  due  return,  and  the  plaintiff  replied. 
The  reply  is  in  effect  that  within  a  week  after 
he  was  received  at  the  penitentiary  as  Scott, 
he  was  recognized  as  the  escaped  convict 
Henderson  by  the  deputy  warden  who  was 
then,  in  the  absence  ot  the  warden,  in  charge 
of  the  prison.  To  this  reply  the  warden 
demurrni  which  demurrer  was  overruled  by 
the  court  of  common  pleas  of  Franklin 
county,  and  on  hearing  the  case,  the  prisoner 
was  ordered  to  be  discharged.  Exceptions 
were  taken  by  counsel  for  the  warden,  and  on 
hearing  the  case  in  the  circuit  court  on  peti- 
tion in  error  the  judgment  of  the  court  of 
common  pleas,  discharging  the  prisoner,  was 
reversed  and  the  prisoner  remanded  to  the 
custody  of  the  warden  to  serve  out  his  un- 
expired sentence. 

Thereupon  Mr.  Henderson  filed  his  petition 
in  error  in  this  court  to  reverse  the  Judgment 
of  the  circuit  court,  and  for  the  affirmance  of 
the  Judgement  of  the  common  pleas. 


Msur$.  Georg^e  B.  Okey  and  James  A. 
Allen*  for  plaintiff  in  error: 

There  being  no  statutory  provision  in  our 
■late  on  this  question,  a  Judgment  discharg- 
fag  a  prisoner  in  habess  corpus  proceeding, 
whether  erroneous  or  not,  and  as  beiDf  in  favor 
of  personal  liberty,  must  be  regarded  as  flnid 
and  conclusive. 

1  Freem.  Jndgm.  §  824,  p.  687;  9  Am.  & 
Xng.  Enc^clop.  Law,  p.  238:  Ex  parts  Jile,  64 
Mo.  206,  87  Am.  Rep.  218;  Be  Clatby,  8  Utah, 
188;  dm,  v.  MeBride,  2  Brewst.  (Pa.)  646. 

The  Judicial  discharge  of  a  prisoner  upon 
habeas  corpus  conclusively  settles  that  he  was 
not  liable  to  be  held  in  custody  upon  the  then 
existing  state  of  facts. 

1  Freem.  Judgm.  g  824,  p.  686;  Be  Clad^/, 
mmra;  9  Am.  &  Eng.  Encyclop.  Law,  p.  288; 
S&parie  JiU,  eupra, 

Tht  indictment  against  the  person  of  Hen- 
derson affected  in  the  same  manner  the  person 
of  Carrol  Scott.  The  name  has  no  substance 
and  therefore  cannot  be  indicted,  tried,  con- 
victed or  punished. 

Lamtre  v.  State,  19  Ohio  St.  60;  Msad  v. 
BtaU,  26  Ohio  St.  606. 

When  Carrol  Scott  was  received  at  the  pen- 
tentiaiy  to  serve  the  Cuyahoga  county  sen- 
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tence  David  Henderson  at  the  same  time  en- 
tered the  penitentiary,  and  having  a  part  of  a 
term  to  serve  commenced  at  that  moment  upon 
its  execution. 

The  term  of  imprisonment  imposed  by  a 
court  of  this  state  having  jurisdiction  may  be 
made  to  begin  upon  the  expiration  of  another 
term  of  imprisonment,  but  it  must  be  definite 
and  certain. 

Pickets,  State,  22  Ohio  St.  405;  William§Y. 
i$tote,  18  0hioSt.  46. 

When  there  is  no  statute  providing  for 
cumulative  sentences,  the  common  law  rule 
will  prevail,  which  is  laid  down  by  the  various 
courts  to  be,  that  when  there  are  several  con- 
victions and  several  terms  of  imprisonment 
adjudged,  the  terms  run  concurrently. 

j/tV&rv.  AUen.W  Ind.  8b9;  Kennedy  v.  How- 
ard, 74  Ind.  89;  Bx parte  Myeis,  44  Mo.  279; 
Powfe  V.  Whitson,  74  111.  20;  Ex  parte  Hunt, 
28  Tex.  App.  861;  21  Am.  &  Eng.  Encyclop. 
Law,  1075,  notes;  9  Am.  A  Eng.  Encyclop. 
Law,  p.  282. 

Mr.  J.  K.  Rick&rds,  Att^f-Oen.,  for  de- 
fendant in  error: 

By  no  shift  or  device  can  a  criminal  escape 
the  full  punishment  for  his  crimes  under  the 
laws  of  Ohio. 

It  is  not  so  essential  when  punishment  shall 
be  inflicted,  as  it  is  essential  that  the  kind  of 
punishment,  and  the  amount  of  punishment, 
fixed  by  law  and  the  court  for  the  crime  com- 
mitted, shall  be  inflicted;  and  especially  that  a 
criminal  shall  know  that  he  cannot  escape  the 
full  punishment  of  one  crime  by  escaping  and 
committing  a  new  crime. 

T/olan's  Caee^XOi  Mass.  219;  Clifford  y.  State, 
80  Md.  675;  Holland  v.  Hovkins,  21  Kan.  688. 

A  sentence  cannot  be  altered  or  postponed 
at  the  pleasure  of  the  warden  of  the  peniten- 
tiary. 

Williama  y.  8taU,  18  Ohio  St.  46;  Picket  v. 
State,  22  Ohio  St.  410. 

Error  lies  to  reverse  and  correct  the  judg- 
ment of  a  lower  court. 

People  V.  Lieeomb,  60  N.  T.  659,  19  Am. 
Rep.  211;  Ex  parte  Lafonta,  2  Rob.  (La.)  495; 
f^rk  V.  State,  65  Ga.  &5;  Maeready  v.  Wtleox, 
88  Conn.  821;  Smith  v.  State,  21  lieb.  662;  2 
Spelling,  Extraordinary  Relief,  g§  1866,  1868. 

Burkeit  J,,  delivered  the  opinion  of  the 
court: 

The  latter  part  of  section  7825,  Revised 
Statutes,  provides  that  ''if  any  convict  escape 
from  the  penitential^,  ...  no  part  of 
the  time  such  convict  is  absent  sImII  be 
counted  as  a  part  of  the  time  for  which  such 
convict  was  sentenced.'' 

The  plaintiff  in  error  claims  that,  as  his 
sentence  in  Cuyahoga  county  was  not  made 
to  begin  in  the  future,  his  imprisonment  un- 
der that  sentence  beiipan  at  once  upon  his  ar- 
rival at  the  penitentiary,  and  that  by  virtue 
of  the  above  section,  his  imprisonment,  under 
the  Warren  county  sentence,  again  began  to 
run  immediately  upon  his  return  to  the  peni- 
tentiary, so  that  both  sentences  were  being 
served  at  the  same  time,  and  that  upon  the 
expiration  of  the  longer  sentence,  he  was  en- 
titled to  his  discharge  from  both  sentences 
There  was  no  attempt  to  invoke  the  doctrine 
of  cumulative  sentences,  and  the  prisoner  was 
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•entenced  to  five  years  without  kDOwledge  on 
part  of  the  court  that  he  was  an  escaped  con- 
vict. 

As  we  have  no  statute  authorizinji:  cumula- 
tive sentences  for  crime,  it  would  seem  at  first 
blush,  that  such  sentences  should  not  be  per- 
mitted in  this  state ;  but  this  court,  with  the 
courts  of  most  of  the  other  states,  as  well  as 
England,  has  sustained  cumulative  sentences 
without  the  aid  of  a  statute.  Williami  v. 
State,  18  Ohio  St.  46 ;  Picket  v.  StaU,  22  Ohio 
St.  405 ;  Lamey  v.  Cleveland,  84  Ohio  St.  599 ; 
Bishop,  Grim.  L.  %95S;  Bex  v.  Wilkes,  4 
Burr.  2575 ;  State  v.  Smith,  5  Day,  175,  5  Am. 
Dec.  182;  Fitzpatriek  v.  People,  98111.  269; 
Mime  v.  State,  26  Minn.  498 ;  MilU  v.  C<m, 
13  Pa.  681 ;  Ruseell  v.  Gam.  7  Serg.  &  R.  489 ; 
MeCarmiek*»  Petition,  24  Wis.  492,  1  Am. 
Rep.  197 ;  Kite  v.  Oom,  11  Met.  581.  In  Texas, 
Indiana,  and  Kentucky  the  courts  hold  cumu- 
lative sentences  unauthorized.  In  Indiana 
there  is  a  statute  to  the  effect  that  the  term  of 
service  shall  commence  on  the  day  of  convic- 
tion and  sentence.  See  Kennedy  v.  Hoteard,  74 
Ind.  87 ;  Prince  v.  State,  44  Tex.  480 ;  Han- 
nahan  v.  State,  7  Tex.  App.  664*;  Baker  v. 
State,  11  Tex.  App.  262 ;  James  v.  Ward,  2 
Met.  (Ky.)  271. 

The  great  weight  of  authority  is  in  favor 
of  cunoulative  sentences,  and  they  should  be 
upheld  on  principle.  The  severe  punishments 
which  induced  judges  to  invent  technicalities 
to  aid  the  acquittal  of  those  on  trial,  on 
criminal  charges,  no  longer  exist,  and  imder 
our  just  and"  humane  statutes,  those  who 
violate  the  law  should  be  duly  punished  for 
each  offense.  Tilgham,  Oh.  J.,  in  Bussell  v. 
Gom.  supra,  well  says :  **  But  to  consider  the 
Uiing  on  principle;  where  a  man  has  been 
sentenced  to  imprisonment  for  one  offense, 
and  is  afterward  convicted  of  another,  what 
can  be  so  proper  as  to  make  his  imprisonment 
for  the  second  offense  commence  at  the  ex- 
piration of  the  first  imprisonment.  Would 
it  not  be  absurd  to  make  one  imprisonment 
a  punishment  for  two  offenses?  Nay  the 
absurdity  does  not  end  there,  for  unless  im- 
prisonment for  the  last  offense  is  to  begin 
where  the  imprisonment  for  the  first  ends,  it 
would  be  impossible,  under  our  system,  to 

{mnish  the  offender,  in  certain  cases,  for  the 
ast  offense,  at  all." 

But  as  there  was  no  attempt  to  impose  a 
cumulative  sentence  in  this  case,  it  might  be 
said  that  the  doctrine  of  cumulative  sentences 
is  not  involved  in  this  case.  It  has  been 
argued  at  length  and  in  one  phase  of  the  case 
It  is  pertinent. 

Had  the  court  known  that  the  prisoner  on 
trial  was  the  escaped  convict  Henderson,  the 
court  might,  on  proper  proof  of  that  fact, 
have  sentenced  him  to  five  years'  service  in  the 
penitentiary,  and  ordered  him  to  be  delivered 
to  the  waraen,  and  fix^  his  term  of  service 
to  begin  at  the  expiration  of  the  Warren 
countv  sentence.  The  power  of  the  court  to 
do  this,  in  the  absence  of  any  statute,  seems 
clear  from  the  cases  above  cited. 

Again,  had  the  court  known  that  the 
prisoner  under  indictment  in  Cuyahoga  county 
was  the  escaped  convict  Henderson,  the 
warden  of  the  penitentiary  might  have  been 
notified  and  the  convict  returned  to  the  peni- 
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tentiary  to  serve  out  his  Warren  county  sen- 
tence. Being  then  in  the  penitentiary  under 
a  sentence  from  one  county  and  under  indict- 
ment for  another  crime  in  another  county, 
section  7234,  Revised  Statutes,  would  have 
been  applicable,  and  under  that  section  ha 
could  have  been  taken  from  the  penitentiary 
to  Cuyahoga  county,  and  tried  under  the  in- 
dictment pending  against  him  there,  and  upon 
conviction,  he  could  have  been  sentencea  to 
the  penitentiary,  and  returned  thereto  under 
section  7238,  Revised  Statutes,  to  serve  out 
the  full  term  of  both  sentences.  Sections  7234 
and  7238,  are  as  follows: 

**7234.  A  convict  in  the  penitentiary  who 
escaped  or  forfeited  his  recognizance  before 
receiving  sentence  for  a  felony  of  which  he 
was  convicted,  or  against  whom  an  indict- 
ment for  felony  is  pending,  may  be  removed 
to  the  county  in  which  such  conviction  was 
had,  or  such  indictment  is  pending,  for  sen- 
tence or  trial,  upon  the  warrant  of  the  court 
of  such  county ;  but  this  section  shall  not 
extend  to  the  removal  of  a  convict  for  life 
except  the  sentence  to  be  imposed,  or  indict- 
ment pending  against  him,  is  for  murder  in 
the  first  degree. " 

"7238.  If  such  convict  be  acquitted  he 
shall  be  forthwith  returned  by  the  sheriff  to 
the  penitentiary,  there  to  serve  out  the  re- 
mainder of  his  term ;  but  if  he  be  sentenced 
to  imprisonment  in  the  penitentiary,  he  shall 
forthwith  be  returned  thereto  by  the  sheriff, 
and  his  term  of  imprisonment  thereon  shall 
begin  to  run  from  the  expiration  of  the  term 
for  which  he  was  imprisoned  at  his  removal ; 
or,  if  he  be  sentencea  to  death,  such  sentence 
shall  be  executed  as  if  he  were  not  under 
sentence  of  imprisonment  in  the  penitentiary. " 

These  two  sections  clearly  show  the  legis- 
lative intent,  that  convicts  shal  1  serve  out  one 
sentence  for  each  offense  of  wliicli  they  are 
convicted  and  sentenced.  It  is  therefore  clear, 
from  these  two  sections,  and  the  decisions  of 
this  court  sustaining  cumulative  sentences, 
that  the  service  under  the  Cuyahoga  county 
sentence  could  apply  on  that  sentence  only, 
and  that  after  having  served  out  that  sen- 
tence, he  still  remained  an  escaped  convict 
under  the  Warren  county  sentence,  subject  to 
be  held  to  serve  out  the  remainder  of  that  sen- 
tence. 

As  he  concealed  his  true  name  and  identity, 
and  was  sentenced  by  the  name  of  Scott,  his 
term  to  begin  in  prasenti,  the  warden  was 
bound  to  receive  and  treat  him  as  designated 
in  the  record,  and  even  had  the  warden  rec- 
ognized him  at  first  sight  as  beine  the  es- 
caped convict  Henderson,  he  would  have  been 
powerless  to  treat  him  as  such,  so  long  as  the 
sentence  from  Cuvahoga  county  remained  in 
force  and  unsatisfied.  Both  the  warden  and 
the  prisoner  were  conclusively  bound  by  the 
record  and  sentence  in  that  case. 

While  for  many  purposes  there  is  nothing 
In  a  mere  name,  yet  for  many  other  purposes 
a  name  is  very  important.  The  plea  of  abate- 
ment by  reason  of  a  wrong  name,  and  the 
disclosure  of  a  true  name,  is  a  very  valuable 
protection  to  the  prisoner,  as  in  case  of  a 
second  prosecution  for  the  same  crime,  he  can 
with  more  force  invoke  the  record  of  the  first 
case  in  support  of  his  plea  of  former  acquit. 
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tal  or  oooTiction.    Lcaiwn  ▼.  BtaX^  10  Ohio 
8t.  51. 

In  Mtad  ▼.  BMU,  36  Ohio  St.  605,  the  ludg- 
meDt  was  reversed  on  the  ground  that  Elish 
Davidson  and  Elijah  B.  Davidson  are  differ- 
ent names,  and  that  the  description  of  a  per- 
son by  one  of  these  names  is  not  supported 
by  proof  of  a  person  bearing  the  other  name. 

A  person  allowing  himself  to  be  tried  and 
convicted  by  the  name  mentioned  in  the  in- 
dictment is,  for  the  purpose  of  serving  out 
the  sentence  under  such  conviction,  conclu- 
sively held  to  be  the  person  bearing  such 
name,  and  he  cannot  lawfully  gain  any  ad- 
vantage by  concealing  his  true  name  and 
identity.  He  may  take  his  chances,  as  did 
the  plaintiff  in  error,  and  if  he  succeeds  well 
and  good  for  him ;  but  should  his  identity 
and  true  name  be  discovered  before  his  dis- 
charge, he  would  be  liable  to  be  held  as  an 
escaped  convict  to  serve  out  his  old  sentence. 

The  warden,  therefore,  was  right  in  hold- 
ing the  prisoner  to  serve  out  the  remainder 
of  his  Warren  countv  sentence. 

In  the  next  place  it  is  claimed,  that  hav- 
ing been  orderc^d  discbarjced  by  the  court  of 
common  pleas  on  habeas  corpus,  that  such 
order  is  conclusive,  and  cannot  be  reviewed 
or  reversed  by  a  higher  court. 

A  proceeding  in  habeas  corpus  is  es- 
sentially a  civil,  and  not  a  criminal  pro- 
ceeding. In  iBe  jxirto  Tom  Tong,  108  U.  8. 
556,  27  L.  ed.  826,  Chief  Ju$ticA  Waite  uses 
this  language,  on  page  559,  27  L.  ed.  827: 
"The  writ  of  habeas  corpus  is  the  remedy 
which  the  law  gives  for  the  enforcement  of 
the  civil  right  of  personal  liberty.  Resort 
to  it  sometimes  beoomes  necessary,  because 
of  what  is  done  to  enforce  laws  for  the  pun- 
ishment of  crimes,  but  the  Judicial  proceed- 
ing under  it  is  not  to  inquire  into  the  crim- 
inal act  which  is  complained  of,  but  into  the 
right  to  liberty  notwithstanding  the  act. 
Proceeding  to  enforce  civil  rights  are  civil 
proc^din^,  and  proceedings  for  the  punish- 
ment of  crimes  are  criminal  proceedinffs.  In 
the  present  case  the  petitioner  is  held  under 
criminal  process.  The  prosecution  against 
him  is  a  criminal  prosecution,  but  the  writ 
of  habeas  corpus  which  he  has  obtained  is 
not  a  proceeding  in  that  prosecution.  On 
the  contrary,  it  is  a  new  suit  brought  by  him 
to  enforce  a  civil  right,  which  he  claims,  as 
against  those  who  are  holding  him  in  cus- 
t^y,  under  the  criminal  process.  .  .  . 
The  proceeding  is  one  instituted  by  himself 
for  his  liberty,  not  by  the  government  to 
punish  him  for  his  crime.  .  .  .  Such  a 
proceedin/c  on  his  part  is,  in  our  opinion,  a 
civil  proceeding,  notwithstanding  his  object 
is,  by  means  of  it,  to  get  released  from  cus- 
tody under  a  criminal  prosecution." 

When  the  code  of  civil  procedure  was  first 
adopted,  section  604  contained  the  provision, 
that  until  the  legislature  should  otherwise 

giovlde,  the  code  should  not  affect  proceed- 
igs  on  habeas  corpus ;  but  it  oontalned  the 
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further  provision  that  such  proceedings  might 
be  prosecuted  under  the  code,  whenever  ap- 
plicable ;  thus  clearly  recognizing  such  pro* 
ceedings  as  a  civil  remedy. 

By  the  Revision  of  1880,  the  legislature  did 
otherwise  provide,  and  habeas  corpus  became 
a  part  of  the  civil  procedure  statute,  being 
chapter  eight  of  title  one,  division  seven; 
and  it  Is  classed  with  actions  for  dower,  par- 
tition, real  actions,  replevin,  rights  and 
remedies  of  sureties,  contest  of  will,  and  some 
other  actions. 

That  judgments  and  final  orders  in  the 
actions  just  named,  and  with  which  habeas 
corpus  IS  classed,  can  be  reviewed  and  re- 
versed by  a  higher  court,  is  too  clear  for  ar- 
gument. That  the  same  can  be  done  in  habeas 
corpus  is  settled  by  section  5751,  Revised 
Statutes,  which  provides  that  the  proceed- 
ings upon  a  writ  of  habeas  corpus  may  be  re- 
viewed on  error  as  in  other  cases.  This 
court,  in  the  case  of  WUeox  v.  HoUe^  84  Ohiq 
St.  520,  entertained  a  petition  in  error  to  re- 
view a  proceeding  on  habeas  corpus  when  the 
plaintiff  below  had  been  discharged  by  th». 
lower  court. 

It  is  therefore  clear  that  the  rule  found  Idi 
some  cases,  to  the  effect  that  a  discharge  oa 
habeas  corpus,  being  in  favor  of  personal 
liberty,  must  be  regarded  as  final  and  con- 
elusive,  and  not  subject  to  review  or  reversal 
on  error,  does  not  prevail  in  this  state. 

It  is  also  claimed  that  section  6725  does  not 
apply  to  a  judgment  of  discharge  on  habeas 
corpus.  That  section  provides :  **  Execution 
of  a  judgment  or  final  order,  other  than  those 
enumerated  in  this  chapter,  of  any  judicial 
tribunal,  or  the  levy  or  collection  of  any  tax 
or  assessment  therein  litigated,  may  be 
stayed  on  such  terms  as  may  be  prescribed 
bv  the  court  in  which  the  petition  In  error  is 
filed,  or  by  a  judge  thereof." 

Because  the  circuit  court  stayed  the  execa* 
tlon  of  the  judgment  or  fiAal  order  of  dis- 
charge without  fixing  any  terms,  other  than 
the  simple  stay,  it  is  claimed  that  the  above 
section  is  not  applicable  to  such  case,  and 
that  there  can  be  no  stay,  except  on  such 
terms  as  may  be  prescribed  by  the  court. 
The  answer  to  this  is  that  the  court  has  ample 
power  to  stay  the  execution  of  the  judgment 
or  final  order,  and  it  may  grant  the  stay  upon 
such  terms  as  it  sees  fit,  and  if  in  the  opin- 
ion of  the  court  no  other  terms  than  the  stay 
itself  are  required,  the  stay  may  be  so 
granted.  In  toe  case  at  bar,  while  no  terms 
were  prescribed  in  the  order  of  stay,  in  fact 
the  prisoner  remained  in  the  custody  of  the 
waraen  until  the  hearing  of  Uie  petition  in 
error.  The  order  of  stay  might  well  have 
been  upon  the  terms  that  the  warden  safely 
keep  the  prisoner,  until  the  final  hearing. 

We  think,  therefore,  that  section  6725  is 
applicable  to  a  stay  in  habeas  corpus  pro- 
oeedinffs. 

We  find  no  wtot  in  the  record,  and  ihejudg* 
ment  of  the  Oireuii  Court  it  Hiertfcre  t^/lrmed. 
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BALTIMORE    BREWERIES    CO.    (LIM 

ITED),  Appt., 

Lyman  T.  RANSTEAD. 

(78  Md.  SQL) 

Water  bronf^ht  in  Ijurge  qfutntitles  to'a 
brewery  for  the  purpose  of  ooollDg  beer  and 
oleanlng  utensila  cannot  be  dlaoharged  upon  the 
Burfaoe  of  the  ^rouod  in  such  manner  as  to  in- 
jure neiffhborlDir  proprietor*. 

(January  18, 1891) 

APPEAL  by  (defendant  from  a  Judgment  of 
the  Superior  Court  of  Baltimore  Oily,  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  to  plaintifTs  prop- 
erty which  were  alleged  to  have  been  caused 
by  defendant's  wrongfully  turning  water  there- 
on.   AJflrrMd, 

The  facts  are  stated  in  the  opinion. 

Me$sr$,  Charles  Marshall,  William  L. 
Harbnrjr*  ftud  H.  J.  Bowdoln  for  appel- 
lant. 

Meurf,  J.  Alexander  Preston  and  Rob* 
ert  Lndlow  Preston,  for  appellee: 

A  landowner  who  places  noxious  substances 
on  his  land,  polluting  the  surface  water  or  su- 
perficially percolating  waters  passiog  thence 
npon  the  premises  of  an  adjoining  owner,  to 
his  inlury,  will  be  liable  in  an  action  for  such 
pollution. 

1^  Gould,  Waters,  2d  ed.  §  278,  and  cases  cited 
in  note. 

Such  pollution  is  a  nuisance,  and  the  fami- 
liar maxim,  iieutere  tuo  ut  alienum  nan  Mai, 
applies. 

Gawtry  ▼.  Ldand,  81  N.  J.  Eq.  886;  Beck- 
ley  V.  Sieroht  19  Mo.  App.  76,  brewery  dis- 
charge; Jutte  V.  Evgha,  Ql^.Y,  267;  Charles 
▼.  FincKUy  Local  Board,  48  L.  T.  N.  8.  669, 
672. 

The  plaintiff  Is  entitled  to  recover  if  the  lot 
of  the  appellee  was  flcxxied  with  water  by  the 
construction  of  the  sewer  by  the  appellant  and 
thereby  damaged. 

Bcoti  Y.  Bay,  8  Md.  481;  Lawwn  ▼.  Pt-iee, 
46  Md.  128;  Letoin  v.  Simpson,  88  Md.  468;  6 
Am.  &  Eng.  Encyclop.  Law,  pp.  16,  16  notes, 
and  cases  cited. 

Water  must  be  drawn  off  in  some  natural 


channel  in  vicinity,  or  by  any  other  means 
preferred,  provided  no  damage  ia  done  to  oth- 
ers by  this  plan. 

McCarmiek  v.  Kansas  City,  8t.  J,  d  C,  B. 
R.  Co.  70  Mo.  869.  86  Am.  Rep.  431. 

A  landowner  cannot  increase  the  quantItT 
of  water  upon  another's  property,  in  any  dif- 
ferent manner  from  that  in  which  the  same 
would  have  naturally  flowed  upon  it. 

Livingston  ▼.  McDonald,  21  Iowa,  160,  89 
Am.  Dec  668;  MiUer  ▼.  Uubaeh,  47  Pa.  164, 
86  Am.  Dec.  621;  Tempfstonv,  Vosftlos,  12  Ind, 
184,  87  Am.  Rep.  150 ;  Cooley,  Torts,  2d  ed. 
§§  686.  688,  artificial  drains,  g§  696,  696. 
flooding,  $^§  671-676,  nuisances. 

An  owner  of  land  cannot  even  drain  off  sur- 
face water  in  such  a  way  as  to  injure  his  neigh- 
bors. 

(/Bnen  y.  St.  Paul,  26  Minn.  881,  88  Am. 
Rep.  470;  JVbonan  v.  Albany.  79  N.  Y.  470,  86 
Am.  Rea^540:  Cooley,  Torts,  p.  480;  McCor- 
miek  v.  Kansas  City, St,  J,  A  0.  B.R  Co,  supra, 

Robinson,  Ch.  «/.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  is  the  owner  of  an  inclosed 
lot  of  ground  in  Baltimore  city,  bounded  on 
the  North  by  Bayard  street,  and  on  the  east 
by  Ridffely  street,  containing  about  five  acres 
of  land.  The  lot  had  been  used  as  a  cattle 
or  stock  yard,  from  which  the  plaintiff 
derived  an  annual  revenue  of  from  $400  to 
$600.  The  defendant  conipany  is  the  owner 
of  a  brewery  abutting  on  Ridgely  street,  and 
uses  from  three  to  four  hundred  barrels  of 
water  daily  for  the  purpose  of  cooling  the 
beer;  and  in  addition  to  this  it  uses  from 
three  to  four  barrels  of  water,  mixed  with, 
acids  and  ashes,  once  a  week,  for  the  purpose 
of  scouring  the  copper  coils.  All  the  water 
thus  used  is  conveyed  from  the  brewery  to  a 
sewer  box  built  inside  the  brewery  lot,  and 
running  inside  the  lot,  about  80  feet,  to  the 
west  side  of  Ridgely  street,  and  then  down 
the  street,  128  feet,  to  a  wooden  box  or  trough 
built  by  the  city  authorities  across  Bayard 
street,  and  through  this  trousrh  the  water  ia 
disclmrged  upon  the  plaintiff's  lot.  The 
plaintiff  proved  that,  in  consequence  of  this 
discharge  of  water  upon  his  lot,  it  had  be- 
come mlrv  and  unfit  for  use ;  and  he  further 
proved  that  the  water  was  mixed  with 
vegetable  matter,  the  refuse  grains  used  in 
brewing  the  beer,  and  was  noxious  and  of- 


Nora— DtopOMi  of  water  brought  %n  teinoturol  i 
quantities  upon  property.  | 

While  there  are  several  oases  which  dJacuss  the 
question  decided  In  Rylands  v.  Fletcher,  L.  R.  8  H. 
L.  880,  upon  which  the  above  decision  Is  based  as  to 
the  duty  to  care  for  water  stored  in  unnatural 
quantities  u  pon  property,a  careful  search  has  failed 
to  reveal  any  precedent  upon  the  question  of  the 
right  to  dispose  of  the  water.  The  case  nearest  in 
point  is  perhaps  Frye  v.  Moor,fi8Me.  688.1n  which  the 
discharge  was  into  the  natural  channel  of  the  wa- 
ter, the  accumulation  having  been  caused  by  a  dam 
across  the  channeL  In  that  case  the  court  held 
that  the  one  nuiking  the  accumulation  must 
exercise  at  least  ordinary  care  In  letting  the  wa* 
ter  pass  again  into  its  natural  channels  so  far  as 
one  a^ralnst  whom  the  accumulation  was  rightful 
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was  concerned.  But  in  respect  to  one  against 
whom  he  had  no  right  to  make  the  accumulation 
he  acted  at  his  peril  and  he  would  t)e  reepoosible 
for  the  consequences  of  his  wrongful  act  in  case  he 
returned  the  water  so  rapidly  that  injury  was  done 
to  the  former. 

If  such  is  the  rule  when  the  water  is  returned  to 
its  natural  channel  it  must  be  much  more  true 
when  as  in  this  case  no  attempt  is  made  to  return 
it  to  its  channel  but  it  Is  oast  upon  tlie  surface 
of  the  earth. 

A  reason  that  the  question  has  not  arisen  more 
frequently  probably  is  that  the  sewerage  systems 
are  ordinarily  sufficient  to  carry  off  all  such  ac- 
cumulations and  there  is  no  necessity  of  finding 
other  outlets.  H.  P.  V. 


See  also  32  L.  R.  A.  736;  33  L.  R.  A.  781;  40  L.  R.  A.  851. 
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fenslTa.  Anumine  these  facts  to  be  found 
t>y  the  jury, — and  it  is  upon  this  assumption 
the  plaintiff  rests  his  case, — there  can  be  no 
•question,  it  seems  to  us,  as  to  the  liability 
of  the  defendant.  That  it  had  no  right  to 
-discharge  noxious  and  offensive  water  through 
its  sewer  to  the  wooden  trough  built  across 
Baysjd  street,  and  thence  upon  the  property 
of  the  plaintiff,  is  conceded.  And  it  is 
equally  clear,  we  think,  that  the  defendant 
had  no  right  to  bring  or  collect  upon  its 

f»remises  laree  quantities  of  water  to  be  used 
n  the  manufacture  of  beer,  and  to  discharge 
the  water  thus  used  upon  the  bed  of  Rid^ely 
street,  in  consequence  of  which  the  plaintiff's 
property  was  injured,  even  though  the  water 
was  not  noxious  or  offensi  ve.    Hay  i  og  brought 
this  water  upon  its  premises  to  be  used  by  it 
for  itB  own  purposes,  the  defendant  was  bound 
to  provide  proper  drains  or  mcanfi  for  its 
«8cape  without  injury   to  the  property   of 
others.     The  whole  contention  of  the  defend- 
«nt  rests  upon  the  assumption  that  it  has  the 
4ib8olate  tfght  to  discharge  the  water  used  by 
it  in  brewing  beer  upon  the  bed  of  Ridgely 
street,  and  if  the  plaintiff *s  lot  lies  below  the 
leyel  of  the  street,  in  consequence  of  which 
his  lot  is  flooded,  the  defendant  is  not  liable 
for  the  injury,  unless  the  jury  shall  find  that 
the  water  so  discharged  was  unreasonable  or 
-excessive,   in  view  of  the  character  of  the 
locality.    The  question  is  not  whether  the 
water  discharged  upon  the  bed  of  Ridgely 
«treet,  the  same  not  being  surface  water,  was 
unreasonable  or  excessive  in  quantity,  having 
in  view  the  character  of  the  locality,   but 
whether  the  water  thus  discharged  did  in  fact 
•come  upon  the  plaintiff's  lot.    Although  the 
facts  are  different  the  principles  upon  which 
the  leading  case  of  Rylandi  v.  Fletcher,  L.  R. 
9  H.  L.  8S0,  was  decided,  would  seem  to  be 
•conclusive  as  to  the  defendant's  contention. 
In  that  case  the  defendant,  the  owner  of  a 
mill,  constructed  a  reservoir  for  the  purpose 
•of  accumulating  water,  but,  the  supports  be- 
ing insufficient,   the  sides  of  the  reservoir 
gave  way,  and  the  water  percolated  through 
«ome  old  and  disused  coal  workings  into  the 
plaintiff's  colliery ;  and  the  house  of  lords, 
Affirming  the  court  of  exchequer,  held  that 
the  defendant  was  liable  for  the  injury  sus- 
tained by  the  plaintiff.    In  the  court  of  ex- 
•chequer,   Blackburn,  J.,   says:    "We  think 
that  the  true  rule  of  law  is  that  the  person 
who,  for  his  own  purposes,   brings  on  his 
lands,  and  collects  and  keeps  there,  anything 
likely  to  do  mischief  if  it  escapes,  must  keep 
it  in  at  his  peril)  and,  if  he  does  not  do  so, 
if  prima  facie  answerable  for  all  the  damage 
which  is  the  natural  oonseauence  of  its  es- 


cape."  J^eteher  y,  Bylandi,  L.  R  1  Exch. 
365.  In  afflrmixig  the  exchequer  chamber, 
Jjn^  Ohaneellor  Cairns  says:  ''The  defend- 
ants, treating  them  as  the  owners  or  occupiers 
of  the  close  on  which  the  reservoir  was  con- 
structed, might  lawfully  have  used  that  close 
for  any  purpose  for  which  it  might,  in  the 
ordinary  course  of  the  enjoyment  of  land  be 
used ;  and  if,  in  what  I  may  term  the  'natural 
user'  of  that  land,  there  had  been  any  ac- 
cumulation of  water,  either  on  the  surface  or 
underground,  and  if,  by  the  operation  of  the 
laws  of  nature,  that  accumulation  had  passed 
off  into  the  close  occupied  by  the  plaintiff, 
the  plaintiff  could  not  have  complained  that 
that  result  had  taken  place. "  **  On  the  other 
hand,  if  the  defendants,  not  stopping  at  the 
natural  use  of  their  close,  had  desired  to  use 
it  for  any  purpose  which  I  may  term  a  'non- 
natural  use, ' — for  the  purpose  of  introducing 
into  the  close  that  which,  in  its  natural  con- 
dition, was  not  in  or  upon  it,  for  the  purpose 
of  introducing  water  either  above  or  below 
ground,  in  quantities,  and  in  a  manner  not 
the  result  of  any  work  or  operation  on  or  un- 
der the  land, — and  if  in  consequence  of  their 
doin^  so,  or  in  consequence  of  any  imperfec- 
tion in  the  mode  of  their  doing  so,  the  water 
came  to  pass  off  into  the  close  of  the  plain- 
tiff, then  it  appears  to  me  that  that  which  the 
defendants  were  doing  they  were  doing  at 
their  own  peril,  and  ir,  in  the  course  of  Uieir 
doine  it,  the  evil  arose,  to  which  I  have  re- 
ferred,— the  evil,  namely,  of  the  escape  of 
the  water,  and  its  passing  away  to  the  close 
of  the  plaintiff,  and  injuring  the  plaintiff 
there, — for  the  consequence  of  that,  in  my 
opinion,  the  defendants  would  be  liable.^ 
Now,  in  this  case,  it  was  held  that  if  one 
brings  or  accumulates  on  bis  land  anything 
which,  if  it  should  escape,  may  cause  damage 
to  his  neighbor,  he  does  so  at  his  peril ;  and 
if  this  be  so,  a  Jortiari,  where  one  brings  or 
accumulates  on  his  land  water  in  large 
quantities,  tO  be  used  for  any  purpose  he  may 
see  proper,  and  discharges  the  water  upon  the 
property  of  his  neighbor,  he  will  be  liable 
for  the  injury  thereby  occasioned.  And  such 
is  the  case  before  us.  The  proof  shows  that 
the  water  used  by  the  defendant  in  the  manu- 
facture of  beer  is  conveyed  from  its  premises 
by  means  of  a  sewer  built  by  the  defendant 
to  the  west  side  of  Ridgely  street,  and  thence 
down  said  street  to  a  trough  across  Bayard 
street,  and  thence  upon  the  land  of  the  plain- 
tiff. And,  such  being  the  case,  there  was  no 
error  in  granting  the  plaintiff's  prayers,  and 
in  rejecting  the  prayers  offered  by  the  defend- 
ant. 
JudgmmU  t^firmed^ 
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Fred  EIGHMY 

UNION  PACIFIC  R  CO..  Appl. 

( Iowa ) 

▲  railroad  company  ifl  not  liablo  to  em- 
ployes for  nefrUffonce  of  physicians 

and  surgeons  in  a  hospital  which  it  voluntarily 
maintains  for  the  gratuitous  aocommodation  of 
Injured  employ^  to  whom  the  company  owes  no 
itatatory  or  contraotuai  obligation  in  the  matter. 

(January  28, 1806b) 

APPEAL  by  defendant  from  a  Judgment 
of  the  District  Court  for  Pottawattamie 
County  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  io juries  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence.   Bevened. 

The  facts  are  stated  in  the  opinion. 

MeurM.  Wriifht  *  Baldwin*  for  appel- 
lant: 

To  render  one  person  liable  for  the  negligence 
of  another  the  relation  of  master  and  servant 
must  exist  between  them. 

8Uten$  V.  Armstrong,  6  N.  T.  485;  MeOuire 
▼.  Grant,  26  N.  J.  L.  856.  67  Am.  Dec  49; 
Laroek  v.  Ogdentburg  dt  L,  0.  B.  Co.  26  Hun, 
882;  Hexam&r  v.  WM,  101  N.  Y.  877,  54  Am. 
Rep.  708. 

In  order  to  establish  this  relation  more  must 
be  shown  than  the  mere  fact  of  employment 

1  Shearm.  &  Kedf.  Neg.  g  144;  Wood.  Mast. 
&  8.  §§  811, 812;  14  Am.  &  £ng.  Encyclop. 
Law.  p.  880,  and  cases  cited. 

It  must  be  shown  that  the  employment  cre- 
ated the  relation  of  msster  and  servant 

King  v.  I^m  York  Cent.  A  H.  R  B,  Co.  66 
N.  T.  181,  28  Am.  Rep.  87;  1  Shearm.  &  Redf . 
Neg.  g  144. 

If  the  person  sought  to  be  charged  for  the 
negligence  of  another  did  not  have  such  con- 
trol over  him  as  enabled  him  to  direct  the  man- 
ner of  performance,  he  is  not  liable  for  his 
wrongful  or  negligent  acts. 

CaUahan  v.  Burlinaton  d  M.  B,  R  Co,  28 
Iowa,  562;  Wood  v.  Indmendent  School  DUt, 
^MitcheU,  44  Iowa.  27:  Van  Winter  v.  Henry 
County,  61  Iowa,  684;  Wood,  Mast.  &  S.  §^  81 1- 
814;  14  Am.  &  £ng.  Encyclop.  Law^  p.  850; 
Painter  Y.  PitUburgh,  46  Pa.  220;  Edmundaon 
V.  Pittsburgh,  Af.  dk  T.  B.  Co,  111  Pa.  81iJ;  Bex- 
amer  v.  WM,  supra;  Sherbourne  v.  Tuba 
County,  21  Chi.  114, 81  Am.  Dec.  151:  DuPraU 
V.  Lick,  88  Cal.  691 ;  Prairie  State  Loan  db  T. 
Co.  V.  Doig,  70  111.  54;  Billiard  v.  Bichardson, 
8  Gray,  854,  68  Am.  Dec.  748;  De  Forrest  v. 
Wright,  2  Mich.  868;  Pierce  v.  CKeefe,  11  Wis. 
181;  Brown  ▼.  MeLeish,  71  Iowa,  882;  MiOer 

Nora— As  to  liability  for  negligence  of  em- 
ployte  of  charitable  institutions  in  general,  see 
Williamson  v,  Louisville  Industrial  School  of  Re- 
form (Ky.)  28  L.  K.  A.  200,  and  noU^  and  the  later 
case  of  Downs  v.  flarper  Hospital  (Mich.)  25  L.  R. 

Am  to  liability  of  railroad  company  to  employ^ 
for  negligent  treatment  by  physicians,  see  also 
Union  Paa  B.  Oo.  v.  Artist  (U.  8.  a  a  Sth  GJ  28  L. 
R.A.68L 
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V.  Minnesota  dk  N,  W.  R.  Co.  76  Iowa,  658;  Cor- 
bin  V.  American  Mills,  27  Conn.  274.  71  Am. 
Dec.  68;  Fire  Ins.  Patrol  of  Philadelphia  v. 
Boyd,  1  L.  R.  A.  417,  120  Pa.  642;  lindley  t» 
Safem,  187  Mass.  174,  50  Am.  Rep.  289. 

The  duty  of  the  company  is  performed,  and 
it  has  performed  all  the  law  requires  when  it 
furnishes  a  competent  man.  If  he  does  not 
properly  treat  the  plaintiff  and  thereby  the  in- 
jury is  increased  he  is  responsible.  But  the 
company  would  be  not  liable,  because  it  had 
performed  all  the  duty  that  is  incumbent  upon 
it  when  it  selected  a  proper  and  competent 
man. 

Secord  v.  St,  Paul,  M.  dk  M,  B.  Co.  18  Fed. 
Rep.  221;  C^Brien  v.  Cunard  8.  S,  Co.  18  L. 
R  A.  829,  154  Mass.  272;  Laubheim  v.  De 
Koninglyke  IfederlandscJie  Stoomboot  Moats- 
cJiappy,  107  N.  Y.  228;  Allan  v.  iHateS.  8.  Co. 
15  L  R  A.  166,  132  N.  Y.  91 ;  Loftus  v,  Unioi^ 
Ferry  Co.  of  Brooklyn,  84  N.  Y.  455^  88  Am. 
Rep.  588;  McDonald  v.  Massachusetts  General 
Hospital,  120  Mass.  482. 21  Am.  Rep.  529;  Van 
TasseU  v.  Manhattan  Bye  dk  Ear  Bospital,  S» 
N.  Y.  S.  R  781. 

Messrs.  Jordan  A  Broekett  and  N.  1C» 
PnsejTt  for  appellee: 

The  confidence  induced  in  Eighmy  by  the 
undertaking  of  appellant  to  have  his  injuries 
treated  by  liB  medical  department  was  a  suffi- 
cient consideration  to  create  a  duty  on  the  part 
of  appellant  to  treat  those  injuries  with  care. 

Philadelphia  dk  R  B.  Co.  v.  Derby,  55  U.  8. 
14  How.  458,  14  L.  ed.  504;  1  Parsons.  Cont. 

g.  872;  Coggs  v.  Bernard,  2  Ld.  Raym.  909; 
tory,  Bailm.  §S  9,  164-172;  Thorne  v.  Deas, 
4  Johns.  96;  McArthur  v.  Sears,  21  Wend.  190; 
Morrison  v.  Davis,  20  Pa.  175, 57  Am.  Dec.  695; 
2  Hilliard,  Torts,  5H2;  Backhouse  v.  Sneed,  5  N. 
C.  173:  The  New  World  v.  King,  57  U.  8.  16 
How.  469,  14  L.  ed.  1019;  1  Addison,  Torts, 
4ih  Eng.  ed.  527-588. 

In  the  treatment  which  the  doctors  con- 
nected with  the  medical  department,  gave  to 
Eighmy  they  were  acting  in  the  course  of  their 
employment,  and  their  omission,  or  their  acts 
of  commission,  were  such  acts  as  their  em- 
ployer is  liable  for. 

6Uath  V.  Wilson^  9  Car.  &  P.  607;  The  New 
World  V.  Eing,  supra;  Southwick  v.  Bstes,  7 
Cush.  885;  Lovett  v.  8alem  dk  8.  D.  R  Co.  ^ 
Allen.  557;  1  Redf.  Railways,  §  130.  notes  6, 
7,11. 

Robinson«  J.,  delivered-  the  opinion  of 
the  court : 

At  the  time  the  injuries  in  question  were 
received  by  the  plaintiff,  he  was  in  the  em- 
ploy of  the  defendant  as  brakeman  on  a 
freight  train.  On  the  11th  day  of  April. 
1888.  the  train  with  which  he  was  employed 
was  moved  from  the  yards  in  Council  uluffs, 
over  the  bridge,  to  the  yards  in  Omaha.  Am 
the  train  was  made  up.  the  locomotive  en- 
gine was  at  the  front  or  west  end.  the  way 
car  or  caboose  was  next  to  it.  and  in  the  rear 
of  that  were  thirty-four  freight  cara.  The 
plaintiff  was  on  the  top  of  the  rear  car.  Just 
after  the  engine  passed  over  the  bridge,  the 
train  was  stopped,  most  of  It  being  on  the 


See  also  27  L.  R.  A.  840;  31  L.  R.  A.  224. 
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bridge.  When  the  train  was  started,  the  two 
rear  cars  were  detached  and  left  behind  by 
the  breaking  of  a  car  link,  but  the  train  was 
stopped  before  it  had  moved  half  its  length, 
another  link  and  a  pin  were  procured,  the 
train  was  backed,  and  the  plaintiff,  after 
giving  the  signal  to  back  slowly,  proceeded 
to  make  the  coupling.  While  so  engaged,  his 
right  hand  was  caught  between  the  bumpers 
of  the  cars,  and  he  received  the  injuries  of 
which  he  complains.  He  charges  the  defend- 
ant with  negligence  which  caused  the  injury, 
as  follows :  (1)  In  not  providing  the  bridsre 
with  a  floor  or  other  safeguard  against  tEe 
unusual  perils  of  coupling  cars  upon  It ;  (2) 
in  requiring  freight  trains  to  stop  on  the 
bridge  before  entering  the  switch  at  the  east 
end  of  the  Omaha  yaras ;  (8)  in  starting  the 
train  in  question  so  violent Iv  as  to  separate 
It  from  the  two  rear  cars ;  (4)  in  the  sudden 
increase  by  the  engineer,  without  warning, 
of  the  speed  of  the  rear  car  of  the  train,  as 
It  apprcMudied  the  standing  cars ;  (6)  in  the 
giving  by  the  head  brakeman  of  the  signal 
to  stop,  without  warning.  In  the  second 
count  of  his  i>etition,  the  plaintiff  alleees 
that  by  reason  of  his  employment  by  the  de- 
fendfuit,  his  injuries,  ana  the  custom  in  such 
cases,  it  became  the  duty  of  the  defendant  to 
furnish  him  the  services  of  a  skillful  and 
careful  surffeon ;  that  the  defendant  under- 
took to  perform  that  duty,  but  that  the  sur- 
geon employed  for  the  purpose,  after  dress- 
ing the  hand  once,  refused  to  treat  it  further, 
except  to  have  it  examined  by  an  inexperi- 
enced and  unskillful  student;  and  tJiat  by 
reason  of  this  neeligence  the  hand  became 
stiff,  and  almost  wholly  useless.  The  amount 
of  damages  the  plaintiff  Is  alleged  to  have 
sustained  in  each  count  is  the  sum  of  $1,996, 
and  judgment  for  that  amount  is  demanded. 
The  defendant  denies  all  liability  on  its  part, 
and  alleges  that  negligence  of  the  plaintiff 
contributed  to  the  injuries  for  which  he  seeks 
to  recover.  The  jury  found  specially  that, 
if  the  plaintiff  had  used  a  coupling  stick  or 
Implement  of  like  character  for  guiding  the 
link,  his  hand  would  not  have  been  caught ; 
that  he  knew,  when  he  went  between  the  cars 
to  make  the  coupling,  that  the  can  would 
necessaril  V  be  moved  a  short  distance  before 
they  would  be  stopped;  thai  the  engineer 
did  not  make  any  movement  of  the  engine, 
to  increase  its  speed  or  the  speed  of  the  train, 
after  he  received  the  signal  to  back  slowly ; 
that  at  or  near  the  time  the  plaintiff  stopped 
near  the  stationary  car,  to  make  the  coupling, 
the  engineer  was  signaled  to  stop  it,  and  did 
so.  The  Inry  returned  a  general  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  $1,500. 
1.  It  appears,  that  the  defendant  has  what 
is  called  a  "medical  department**  for  the 
treatment  of  its  employes  who  are  injured  on 
its  road.  Dr.  Galbraith  was  employed  by 
that  department,  on  a  salary,  to  attend  to 
persons  so  injured.  He  was  the  one  who  am- 
putated some  of  the  fingers,  and  first  dressed 
the  iniured  hand  of  the  plaintiff,  and  was 
assisted  by  Dr.  Gibbs,  the  alleged  student. 
There  is  no  evidence  that  Dr.  Galbraith  was 
not  in  all  respects  competent  and  skillful, 
and  it  is  shown  affirmatively  that  Dr.  Gibbs 
WIS  a  competent  physician.    He  treated  the 
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hand  after  it  was  first  operated  upon  and 
dfessed.  There  was  evidence  from  which  the 
Jury  might  have  found  that  the  treatment 
was  improper  and  negligent,  and  that  it  was 
inlurious  to  the  plaintiff. 

The  next  question  to  be  determined  is,  To 
what  extent  is  the  defendant  liable  for  the 
negligence  of  its  physicians  and  surgeons? 
There  is  but  little  evidence  in  regard  to  its 
medical  department.  It  seems  to  have  in- 
cluded a  hospital  building,  of  which  Dr. 
Gibbs  bad  charge.  The  plaintiff  went  there 
to  have  his  hand  treated,  and  was  placed  in 
a  room  and  given  a  bed.  But  he  refused  to 
remain  there,  and  went  to  an  hotel.  It  does 
not  appear  that  the  defendant  was  under  any 
obligation  by  contract  to  furnish  surgical 
and  hospital  accommodations  for  its  iniured 
employes,  and,  so  far  as  is  shown,  its  doing 
so  was"  wholly  voluntary.  Its  employes  were 
under  no  obligation  to  avail  themselves  of 
the  facilities  for  treatment  offered,  and  paid 
nothing  for  them  when  accepted.  That  the 
defendant  maintained  its  medical  department 
for  its  own  advantage,  and  not  for  charitable 
purposes  only,  may  be  presumed,  but  that 
does  not  alter  what  appears  to  be  the  fact, 
that  it  was  not  maintained  to  discharge  any 
statutory  or  contractual  obliffations.  In  the 
case  of  O'Brien  v.  Ounard  S.  3.  Oo.,  154  Mass. 
272.  18  L.  R.  A.  829,  the  plaintiff  sought  to 
recover  for  damages  alleged  to  have  been 
caused  by  the  negligence  of  the  surgeon  of 
the  defendant.  He  had  been  employed  by 
the  defendant  under  an  act  of  congress  which 
required  every  steamship  or  other  vessel  en- 
gaged in  carrying  or  bringing  passengers, 
other  than  cabin  passengers,  exceeding  fifty 
in  number,  to  carry  a  duly  competent  and 
duly  qualified  surgeon  or  medical  practioner, 
who  should  be  provided  with  surgical  in- 
struments, medical  comforts,  and  medicines 
proper  and  necessary  for  diseases  incident  to 
sea  voyages.  The  services  of  such  surgeon 
or  medical  practitioner  were  required  to  be 
promptly  given,  in  any  case  of  sickness  or 
disease,  to  anv  of  the  passenirers  who  should 
need  his  services.  It  was  said  that  the  mas- 
ters or  owners  of  the  vessel  do  their  whole 
duty  under  that  statute  when  they  employ  a 
duly  qualified  and  competent  surgeon  and 
medical  practitioner  and  supply  him  with 
all  necessary  and  proper  instruments,  medi- 
cines, and  medical  comforts,  and  have  him 
in  readiness  for  such  passengers  as  choose  to 
employ  him.  That  rule  was  followed  in  Al* 
Ian  V.  State  8.  8.  Oo,  182  K.  Y.  91,  15  L. 
R.  A.  186.  In  Laubheim  ▼.  Be  Koning* 
lyke  Nederlandeche  6toombo<4  Maateehappp 
107  N.  T.  229,  it  was  said :  "If,  by  law  or 
by  choice,  the  defendant  was  bound  to  pro- 
vide a  surgeon  for  its  ships,  its  dutjr  to  its 
passengers  was  to  select  a  reasonably  com- 
petent man  for  that  office,  and  it  is  liable 
only  for  a  neglect  of  that  duty.  ...  It 
is  responsible  solely  for  its  own  negliRenoe, 
and  not  for  that  of  the  surgeon  employed. 
In  performing  such  duty,  it  is  bound  only 
to  the  exercise  of  reasonable  care  and  dili- 
gence. "  In  McDonald  v.  Maeeaehusetie  Oen* 
eral  Eatpital,  120  Mass.  482,  21  Am.  Rep. 
529,  the  plaintiff  sought  to  recover  for  dam- 
ages caused  by  unskillful  treatment    The 
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defendant  was  a  public  charitable  institu- 
tion It  was  held  that  it  was,  at  most,  li» 
able  only  for  a  failure  to  use  due  care  in  se- 
lecting its  inferior  agents,  and,  if  it  had 
used  such  care  in  sel^ting  the  surgeon  of 
whose  conduct  complaint  was  made,  it  was 
not  further  liable.  We  are  of  the  opinion 
that  the  rule  of  the  cases  cited  is  applicable 
in  this  case.  The  charge  of  the  court  in  re- 
gard to  Uie  liability  of  the  defendant  for  the 
acts  and  omissions  of  its  surgeons  was  based 
on  the  theory  that  it  was  responsible  for  their 
negligence.  In  that  respect  the  charge  was 
erroneous. 

2.  The  appellee  contends  that,  even  if  there 
was  error  in  permitting  a  recovery  on  the  sec- 
ond count  of  the  petition,  no  prejudice  re- 
sulted, because  it  clearly  appears  that  he 
was  entitled  to  recover  on  the  first  count. 
The  appellant  Is  fully  as  positive  that  there 
was  no  evidence  upon  which  to  base  a  re- 
covery on  that  count,  and  insists  that  the 
court  erred  in  not  sustaining  its  motion  for 
a  Judgment  upon  it.  Of  these  conflicting 
claims,  that  of  the  appellant  has  the  most 
support  in  the  record.  It  appears  that,  at 
the  time  the  coupling  in  question  was  at- 
tempted, the  plaintiff  gave  tlie  signal  to  back 
slowly,  or,  as  it. is  called,  ^'the  easy  sig- 
nal," to  allow  the  cars  to  run  back  without 
pressure  from  the  engine,  and  then  went  be- 
tween the  cars  to  make  the  coupling.  At 
about  that  time,  the  bead  brakeman  j^ave  the 
engineer  the  signal  to  stop,  which  was 
obeyed.  The  plaintiff  claimed  in  his  testi- 
mony, and  now  claims  in  argument,  that  the 
action  of  the  engineer  in  stopping  his  en- 
gine had  the  effect  to  increase  the  speed  of 
the  moving  car  nearest  the  stationary  one, 
to  which  it  was  to  be  coupled.  We  are  not 
entirely  satisfied  that  the  theory  of  the  plain- 
tiff in  retrard  to  this  is  sustained  by  the  evi- 
dence, and  think  the  jury  would  have  been 


as  apt  to  find  for  the  plaintiff  on  the  second 
as  on  the  first  count  of  his  petition ;  and  It 
is  quite  prolmble,  in  view  of  the  charge  of 
the  court,  that  the  amount  of  the  verdict  was 
increased  by,  if  it  was  not  wholly  based 
upon,  the  second  count. 

8.  The  appellant  insists  that  it  was  en- 
titled to  Judgment  on  the  first  count.  A  rule 
of  the  defendant  prohibited  its  employes 
from  making  couplings  by  hand,  and  re- 
quired each  one  to  provide  himself  with  a 
stick  or  proper  instrument  for  raising  and 
guiding  the  link.  The  plaintiff  knew  of  the 
rule,  and  the  court  charged  the  jury  that 
there  was  not  sufficient  evidence  to  show  that 
the  rule  had  been  set  aside  or  waived  by  any 
one  having  authority  to  do  so;  that,  as  the 
plaintiff  knew  of  the  rule,  and  voluntarily 
disregarded  it,  he  could  not  recover  for  in- 
juries he  received  by  reason  of  any  negli- 
gence on  the  part  of  the  defendant  winch 
occurred  prior  to  the  time  he  went  between 
the  cars  to  make  the  coupling.  It  seems  that, 
five  or  six  years  before  the  accident,  the 
brakemen  of  the  defendant  used  coupling 
sticks  for  about  thirty  days ;  that  they  have 
not  been  used  since,  and  that  couplings  are 
universallv  made  on  the  defendant's  road  by 
hand.  Whether  the  court  was  justified  in 
instructing  the  Jury  that  the  rule  had  not 
been  waived  is  a  question  not  before  us  for 
determination.  The  signal  of  the  head  brake- 
man  of  which  the  plaintiff  complains,  wns 
given  after  he  went  between  the  cars,  and 
therefore,  if  negligently  given,  and  a  cause 
of  the  injury,  the  plaintiff  might  be  entitled 
to  recover  under  the  charge  of  the  court. 

For  the  reason  shown,  the  court  erred  in 
not  granting  the  defendant  a  new  trial,  and 
for  its  refusal  to  do  so  the  cause  is  remanded 
for  further  proceedings. 
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Charles  C.  FORD  et  aL,  AppU., 

e. 

CHICAGO  MILE  SHIPPERS'  ASSOCIA- 
TION. 
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1.  ▲  eorporation  and  lie  members  In 
t  their  control  over  it  may  coDstitute  a  trust 
•r  combination  to  Hz  the  price  of  merchandise 
or  limit  the  amount  sold  wiUiin  themeaoiDRof  a 
statute  protaibitlnir  such  trust  or  combination 
and  rellevlDg  third  persons  from  liability  to  pay 
for  goods  purchased  from  such  combination. 

9.  A  eombination  between  a  eorpora- 
tion and  its  members  to  control  tbe  price 
#f  food  products  may  be  made  illegal  by  subse- 
quent legislatioo. 


8.  A  statnte  relieving  pnrchesers  from 
n  tmst  or  comblDatlOQ  to  raise  the  prioe  of . 
food  pi:oduota  from  Uabllity  to  pay  for  tboir  par- 
ohaBoe  will  apply  to  purchases  made  after  its  pas- 
sage under  a  continuing  contract  previously  ex- 
ecuted which  guarantees  payment  on  the  ISth 
of  each  month  for  goods  furnished  during  the 
prior  month. 

(January  U,  VBK^ 

APPEAL  by  defendants  from  a  judgment  of 
the  Appellate  Court,  First  District,  revers- 
ing a  judgment  of  the  Circuit  Court  for  Oook 
County  in  faror  of  defendants  in  an  action 
brought  to  recover  the  contract  prioe  of  milk 
sold  and  delivered  by  plaintiff  to  defendant 
Charles  C.  Ford.    JSeosned. 


NOTB.— The  proposition  that  a  corporation  in  it- 
self may  constitute  an  illegal  combination,  which 
is  dearly  presented  in  the  above  case,  is  substan- 
Mally  sustained  also  In  the  New  7ork  case  of  Peo- 
ple  V.  Milk   Bzchange,  post,  4B7«  on    a  decision 
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annulling  the  corporate  existence  of  a  milk  ex- 
change. 

For  general  principles  as  to  monopolies  to  fix 
prices,  see  noU  to  Loveloy  y.  Mioheis  iUkiu}  If 
L.R.  A.77QI 


See  also  27  L.  R.  A.  437;  39  L.  R.  A.  299,  373. 
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Statement  by  Phillipst  J.: 

Appellee  brought  its  action  of  assumpsit 
•gainst  appellants  to  recover  for  milk  sold 
and  delivered,  the  declaration  containing  the 
common  counts,  to  which  was  pleaded  the 
general  issue  and  two  special  pleas  which 
substantiallj  alleged  that  the  plaintiff  was  a 
corporation  organized  and  created  for  the  pur- 
pose of  regulating  and  fixing  the  price  and 
Amount  and  quantity  of  milk  to  be  shipped 
and  sold  within  the  corporate  limits  of  the 
•city  of  Chicago  to  the  city  dealers  and  retail 
dealers,  and,  pursuant  to  its  purpose  to  be- 
come a  party  to  an  agreement  undertaking 
combination  and  confederation  with  certain 
persons  named,  and  with  divers  other  persons, 
to  regulate  and  fix  the  price  and  the  amount 
and  quantity  of  milk  to  be  shipped  and  sold 
within  the  corporate  limits  of  the  city  of 
Chicago,  and  in  pursuance  of  that  unlawful 
agreement,  plaintiff  sold  and  delivered  to  the 
defendant  Charles  C.   Ford,    a  retail  milk 
dealer,  large  quantities  of  milk,  at  the  price 
fixed  and  determined  by  the  plaintiff  and  the 
other  persons  in  pursuance  of  said  unlawful 
aiirreement,  whereby  plaintiffs  were  not  en- 
titled to  recover,  etc.    To  these  pleas  replica- 
tion traversing  the  same  was  filed,  and  the 
case  was  tried  on  a  stipulation  of  facts,  be- 
fore the  judge  without  a  jury.    The  court 
was  request^  by  the  plaintiff  to  hold  the 
following  propositions,  which  were  refused : 
^  (1)  The  court  holds,  as  a  proposition  of  law, 
that,  although  the  Chicago  Milk  Shippers' 
Association  may  have  been  an  illegal  corpora- 
tion on  April  16,  1891,  in  that  it  was  a  com- 
bination in  restraint  of  trade,  yet  the  contract 
between  it  and  defendants,  who   were  not 
members  of  said  corporation,  having  been 
fully  performed,  with  the  single  exception 
of   payment  on  the  part  of  defendants  to 
the  plaintiff  for  milk  delivered  by  plaintiff 
to  tLem  in  October,  1891,    is  not  affected 
thereby,  and  the  plaintiff  is  entitled  to  re- 
cover from  defendants  the  amount  shown  to 
be  unpaid  bv  the  defendants  to  the  plaintiff 
for  the  milk  so  delivered.     (2)  The  court 
holds,  as  a  proposition  of  law,  that  an  act 
entitled,  *An  act  to  provide  for  the  punish- 
ment of  persons,  co-partnerships  and  corpora- 
tions forming  pools,  trusts  and  combines,  and 
mode  of  procedure  and  rules  of  evidence  in 
such  cases,*  approved  June  11,  1891,  in  force 
Julyl,  1891,  is,  so  far  as  it  provides  that  *any 
purcliaser  of  any  article  or  commodity  from 
any  individual  or  company  transacting  busi- 
ness contrary  to  the  provisions  of  this  act 
shall  not  be  liable  for  the  price  or  payment 
of  such  article  or  commodity,  and  may  plead 
this  act  as  a  defense  to  any  suit  for  anv  such 
price  or  payment,  *  unconstitutional  and  void. 
(8)  The  court  holds  that  the  original  con- 
tract for  the  sale  of  milk  by  the  plaintiff  to 
the  defendant  C.  0.  Ford,  and  the  written 
guaranty  of  payment  for  such  milk,  made 
by   both   dc/endants   to  the  plaintiff,  were 
'Valid  contracts  in  law  at  the  time  ihay  were 
made,  to  wit,  on  April  15,   1891 ;  and  the 
court  further  holds  that  the  act  of  the  gen- 
eral assembly  of  Illinois  entitled,  'An  act 
to  provide  for  the  punishment  of  persons,  co- 
psrtnenhips  or  corporations  forming  pools, 
trusts  and  combines,  and  mode  of  prooedure 
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and  rules  of  evidence  in  such  cases,'  ap- 
proved June  11,  1891,  in  force  July  1,  1891, 
m  so  far  as  it  provides  that  *any  purchaser 
of  any  article  or  commodity  from  any  in- 
dividual, company  or  corporation,  transact- 
ing business  contrary  to  anv  provisions  of 
the  preceding  sections  of  this  act,  shall  not 
be  liable  for  the  price  or  payment  of  such 
article  or  commoaity,  and  may  plead  this 
act  as  a  defense  to  any  suit  for  such  price  or 
payment, '  does  not  prevent  a  recovery  by  the 
plaintiff  in  this  cause,  by  reason  of  section 
14,  article  2,  of  the  Constitution  of  Illinois, 
which  provides  that  'no  law  impairing  tlie 
obligation  of  contracts  shall  be  passed. '  (4) 
The  court  holds,  as  a  proposition  of  law, 
that  the  fixing  of  the  retail  price  of  any  article 
by  the  board  of  directors  of  any  corporation 
dealing  in  such  article  is  not  such  a  fixing 
of  a  price  as  is  prohibited  by  any  statute  (» 
the  state  of  Illinois.  (5)  The  court  holds,  as 
a  proposition  of  law,  that  the  contract  whidi 
forms  the  basis  of  this  action  was  such  a  valid 
and  subsisting  contract  at  the  time  the  act  of 
the  general  assembly  of  the  state  of  Illinois, 
entitled,  *An  act  to  provide  for  the  punish- 
ment of  persons,  co-partnerships,  or  corpora- 
tions forming  pools,  trusts,  and  combines, 
and  mode  of  procedure  and  rules  of  evidence 
in  such  cases, '  became  in  force,  to  wit,  on 
July  1,  1891 ;  that  said  law  does  not  apply  to 
this  case,  since  said  law,  if  applied,  would 
impair  the  obligation  of  said  contract,  con- 
trary to  section  14,  article  2,  of  the  Constitu- 
tion of  Illinois.  (6)  The  court  holds,  as  a 
proposition  of  law,  that  an  act  entitled,  'An 
act  to  provide  for  the  punishment  of  i>er- 
sons,  co-partnerships  or  corporations  forming 
pools,  trusts,  and  combines,  and  mode  of  pro- 
cedure and  rules  of  evidence  in  such  cases, ' 
aoproved  June  11,  1891,  in  force  July  1st, 
l691,  is  unconstitutional  and  void."  To  the 
refusing  of  which  plaintiffs  excepted. 

At  the  suggestion  of  defendants'  attorney, 
the  following  propositions  of  law  were  hela : 
(1)  The  defendant  C.  C.  Ford  submito  to  the 
court,  and  asks  the  court  to  hold  as  a  proposi- 
tion of  law,  upon  the  testimony  shown  in 
this  caser  the  plaintiff,  at  the  time  of  the 
sale  and  delivery  to  the  said  defendant  of  ths 
goods  and  merchandise,  viz.,  a  certain  quan- 
tity of  milk  by  the  plaintiff  sold  to  the  de- 
fendant, was  a  corporation  which,  under  the 
by-laws  shown  in  evidence,  had  created,  en- 
tere^i  into,  and  was  a  combination  then  ex- 
isting for  the  purpose  of  regulating,  flxinff, 
and  establishing  the  price  of  milk  to  be  sold 
within  the  corporate  limits  of  the  city  of 
Chicago,  by  purchasers,  shippers,  and  whole- 
sale dealers,  to  the  city  dealers  and  retail 
dealers,  and  also  for  the  purpose  of  fixing  and 
limiting  the  amount  ana  ouantity  of  milk  to 
be  supplied  and  sold  within  the  limits  of  the 
city  of  Chicago  by  purchasers,  shippers,  and 
wholesale  dealers,  and  retail  dealers ;  that  the 
purchase  by  the  defendant  from  the  plaintiff 
of  the  milk,  the  price  of  which  is  sought  to 
be  recovered  in  Uiis  case,  was  made  by  the 
defendant  pursuant  to  the  purpose  of  such 
combination,  and,  as  matter  of  law,  the  court 
holds  that  the  said  combination  existed  for 
an  unlawful  purpose,  and  that  the  purchase 
by  the  defenoant  from  the  plaintiff  of  said 
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milk  was  done  in  furtherance  of  such  unlaw- 1 
ful  purpose,  and  created  no  indebtedness  for 
the  recovery  of  which  the  law  will  afford  any 
remedy,  and  that,  therefore,  the  judgment  of 
the  court  is  for  the  defendants.  (2)  The  de- 
fendants submit  to  the  court,  and  ask  the 
court  to  hold  as  a  proposition  of  law,  upon 
the  testimony  shown  in  this  case,  tlie  plain 
tiff,  at  the  time  of  the  sale  and  delivery  to 
the  defendant  C.  G.  Ford  of  the  goods  and 
merchandise,  viz.,  a  certain  quantity  of  milk 
by  the  plaintiff  sold  to  the  defendant,  was  a 
corporation  which,  under  the  by-laws  shown 
in  evidence,  had  created,  entered  into,  and 
was  a  combination  then  existing  for  the  pur- 
pose of  regulating,  fixing,  and  establishing 
the  price  of  milk  to  be  sold  within  the  cor- 
porate limits  of  the  city  of  Chicago,  by  pur- 
chasers,  shippers,  and  wholesale  dealers,  to 
the  city  dealers  and  retail  dealers,  and  also 
for  the  purpose  of  fixing  and  limiting  the 
amount  and  quantity  of  milk  to  be  supplied 
and  sold  within  the  limits  of  the  city  of  Chi- 
cago by  producers,  shippers,  and  wholesale 
dealers  to  the  city  dealers  and  retail  dealers ; 
and  that  the  purchase  by  the  said  defendant 
from  the  plaintiff  of  the  milk,  the  price  of 
which  is  sought  to  be  recovered  in  this  case, 
and  the  execution  of  the  guaranty  offered  in 
evidence,  were  made  by  the  defendants  pur- 
suant to  the  purpose  of  such  combination, 
and,  as  a  matter  of  law,  the  court  holds  that 
tlie  said  corporation  existed  at  said  time  for 
an  unlawful  purpose,  and  that  the  purchase 
by  the  defendant  from  the  plaintiff  of  said 
milk,  and  the  giving  of  the  guaranty  offered 
in  evidence  and  executed  by  both  the  defend- 
ants, was  done  in  furtherance  of  such  unlaw- 
ful purpose,  and  created  no  indebtedness  for 
the  recovery  of  which  the  law  will  afford  any 
remedy,  and  that,  therefore,  the  judgment  of 
the  court  is  for  the  defendants.  To  the  hold- 
ing of  each  of  which  counsel  for  plaintiff 
excepted. 

The  circuit  court  entered  a  finding  and  judg- 
ment for  defendants,  and  an  appeal  was 
Srosecuted  to  the  appellate  court  of  the  first 
iatrict,  where  a  finding  of  facts  was  made 
and  entered,  and  a  judgment  reversing  the 
trial  court,  the  facts  found,  and  judgment 
entered  as  follows : 

''This  day  came  again  the  said  parties,  and 
the  court,  having  diligently  inspected  as  well 
the  recorid  and  proceedings  aforesaid  as  the 
matters  and  things  therein  assigned  for  error, 
find  from  evidence  contained  in  said  record 
the  following  facts: 

**That  the  appellant  is  a  corporation,  or- 
ganized and  doing  business  in  the  manner 
shown  by  the  constilution  and  by-laws  hereto 
attached,  which  said  constitution  and  by- 
laws are  as  follows : 

*  'Constitution  and  General  Laws  of  the  In- 
corporated Joint-Stock  Association  of  Milk 
Shippers  and  Producers  Tributary  to  the 
City  of  Chicago. 

^  'Article  L  Name  and  Subject. 
Section  1.  This  company  shal  1  be  known 
the  Chicago  Milk  Shippers'  Association. 
'  'Section  2.  The  object  of  the  incorpora- 
tion of  this  association  shall  be  to  secure  to 
the  purchaser  of  milk  a  lust  return  for  the 
•ale  of  the  same;  tu  rid  the  field  of  city 
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distribution  of  irresponsible  and  dishonest 
dealers;  to  establish  a  central  bureau  of  in- 
formation, for  the  shipper's  benefit;  and  to 
secure  to  the  dealer  of  milk  a  pure,  whole- 
some, honest  quality  of  that  product. 
**  'Article  if.    Jurisdiction  and  General 

Office. 

**  'Section  1.  This  association  shall  have 
jurisdiction  over  all  districts  shipping  dairy 
products  to  the  city  of  Chicago,  in  which 
local  organizations  of  milk  shippers  have 
been,  or  may  hereafter  be,  established  in  ac- 
cordance  with  Uie  regulations  hereinafter 
provided. 

"  'Section  2.     The  general  office  of  this  as- 
sociation shall  be  permanently  located  in  the 
city  of  Chicago  and  state  of  Illinois. 
-  'Article  III.    Capital. 

"  'Section  1.  This  association  shall  be  in- 
corporated with  a  capital  of  one  hundred 
thousimd  dollars,  which  shall  l)e  divided  inta 
ten  thousand  sliares  of  ten  dollars  each. 

•*  'Article  IV.     Board  of  Directors,  and 

Duties. 

"  'Section  1.  A  board  of  directors,  to  con- 
sist of  nineteen  members,  shall  be  chosen  by 
ballot  at  the  first  regular  meeting  of  the  atock- 
holders,  and  annually  thereafter. 

**  'Sec.  2.  The  board  of  directors  shall  hold 
its  second  regular  meetinc:  upon  the  last 
Tuesday  of  March,  1892,  and  annually  there- 
after. The  board  may  be  convened  by  the 
secretary,  at  any  time,  whenever  a  request 
shall  be  made  by  five  members  of  the  same. 

**  'See.  3.  It  shall  be  the  duty  of  the  board 
of  directors,  upon  the  day  of  its  selection,  to 
proceed  to  elect  by  ballot,  for  the  term  of 
one  year,  a  president,  a  secretary,  and  a 
treasurer  ' 

**  'Sec.  4.  The  board  of  directors  shall,  at 
the  first  regular  meeting  of  each  year,  select 
an  advisory  committee,  to  consist  of  five  mem- 
bers of  said  board  ;  this  committee,  with  the 
president  of  the  association,  to  constitute  the 
board  of  management. 
*•  'Article  V.     Duties  of  the  Officers  of  the 

Association. 

**  'Sec.  1.  The  president  of  this  association 
shall  preside  over  all  meetings  of  the  stock- 
holders and  board  of  dircctois;  he  shall  con- 
vene the  advisory  committee  whenever  the 
affairs  of  the  association  require  its  attention ; 
he  shall  recommend  for  the  approval  of  the 
board  of  management  a  manager,  and  an  as- 
sistant manager,  whenever,  in  his  opinion, 
the  business  necessities  of  the  association 
require  the  services  of  such  assistants,  and 
shall  perform  all  the  duties  ordinarily  at- 
tached to  the  position  of  president. 

**  'Sec.  2.  The  secretarr  siiall  keep  a  full 
and  complete  record  of  all  the  business  trans- 
actions of  the  association,  in  all  its  relations 
with  its  membership,  as  well  as  with  all  other 
parties  doing  business  with  it;  he  shall  be 
present  at  al  1  meetings  of  the  stockholders  and 
board  of  directors,  and  shall  prepare  minutee 
of  the  same ;  he  shall  give  bond  for  the  honest 
and  faithful  performance  of  his  duties,  in 
such  amount  as  the  board  of  directors  may 
deem  sufficient.  The  board  of  directors  shall 
determine  the  compensation  he  shall  receive 
for  his  services. 

"  'Sec.  8.  The  treasurer  shall  keep  a  correct 
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«ccouBt  of  all  the  receipts  and  expenditures 
of  tli^  association,  based  upon  his  own  record 
of  the  same,  and  confirmed  by  the  books  of 
the  Kcretaiy ;  he  shall  secure  vouchers  for  the 
payments  of  money  made ;  his  books  of  ac- 
count, money  on  hand,  and  vouchers  shall  be 
open  to  the  inspection  of  the  board  of  manage- 
ment at  all  times,  and  shall  be  promptly  de- 
livered to  his  successor  in  office ;  be  shall  give 
tend  for  the  honest  and  faithful  performance 
of  his  duties,  in  such  amount  as  the  board  of 
directors  may  deem  sufficient,  and,  at  the  end 
of  his  official  term,  make  a  full  and  complete 
report  of  the  financial  condition  of  the  as- 
Bociation.  The  board  of  directors  shall  de- 
termine the  compensation  which  he  shall  re- 
ceive for  his  services. 
*  'Article  VI.    Gteneral  Laws — Capital  Stock. 

"  'Sec.  1.  The  certificates  of  capital  stock 
of  the  association  shall  be  held  by  the  secre- 
tary until  paid  for.  All  assessments,  as  paid, 
shall  be  indorsed  thereon,  and,  whenever 
desired,  the  secretary  shall  furnish  a  dupli- 
cate receipt  to  the  party  in  whose  name  the 
stock  is  recorded. 

**  'Sec.  2.  No  transfers,  sales,  or  assini- 
ments  of  the  capital  stock  of  this  association 
shall  be  made  to  any  person  who  is  not  ex- 
pected soon  to  become  a  producer  and  shipper 
of  milk. 

"  'Sec.  8.  In  order  to  secure  the  full  protec- 
tion and  benefits  of  the  association,  all  mem- 
bers must  own  as  many  shares  of  its  capital 
stock  as  they  ship  cans  of  milk  per  day ;  but 
it  is  expressly  stipulated  that  in  no  case  shall 
any  stockholder  own  more  than  fifty  shares  of 
tbe  same. 

"  'Sec.  4.  The  board  of  management  shall 
determine  the  number  and  limit  of  the  periods 
for  the  delivery  of  milk ;  it  shall,  between 
the  first  and  fifteenth  of  the  month,  previous 
to  the  beginninff  of  said  periods,  establish  the 
price  to  be  paid  for  milk,  and  i^all  gire  due 
and  sufficient  notice  of  the  same  to  the  mem- 
bers of  the  association  and  the  city  dealers. 

^  'Sec.  6.  City  dealers  will  be  required  to 
pay  the  price  ordered  by  the  board  of  manage- 
ment ;  and,  in  order  to  secure  compliance  with 
this  and  other  requirements  of  the  association, 
all  parties  purchasing  milk  of  the  same  will 
be  reciuireu  to  give  bonds  or  furnish  other 
security  to  the  satisfaction  of  said  board. 

**  'Sec.  6.  Of  tbe  market  price,  as  de- 
termined by  the  board  of  management,  the 
treasurer  shall  retain  five  cents  upon  each  can 
of  milk  sold  for  each  day.  The  fund  so 
created  shall  be  used  to  make  up  the  loss  in 
price  which  any  member  may  sustain  who  is 
required,  at  any  time,  to  sell  his  milk  out  of 
the  city  market  for  more  than  five  days  during 
any  one  month,  and  at  a  less  price  than  that 
oraered  by  the  board.  The  expenses  of  manag- 
ing the  association  shall  also  be  paid  out  of 
the  above  fund,  and  any  balance  remaining 
on  hand  at  the  end  of  the  year  shall  be  re- 
turned to  the  stockholders  in  proportion  to 
the  number  of  cans  shipped. 

*^  'Sec  7.  This  association  shall  have  super- 
Tision  and  authority  over  all  milk  consii^ned 
by  any  of  its  members  to  any  stand  or  other 
place  of  reception  within  the  corporate  limits 
of  the  city  olf  Chicago. 

"  'Sec.  o.    The  stockholders  at  any  stand 
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or  station,  holding  not  leas  than  fifty  shares 
of  the  capital  stock  of  the  association,  may 
organize  s  local  organization,  to  take  charge 
of  all  local  interests,  and  to  keep  up  close 
business  relations  with  the  central  associa- 
tion. Stands  holding  less  than  fifty  shares 
may,  for  purposes  of  organization,  attach 
themselves  to  others  nearest  of  access,  so 
that  their  combined  shares  represent  the  ne- 
cessary number.  Local  associations  shall 
have  full  power  to  adopt  by-laws  for  their 
government,  provided  they  do  not  confiict 
with  any  of  the  provisions  of  the  constitu- 
tion and  general  laws  of  this  association. 

"  'Sec.  9.  Of  any  proposed  amendment 
to  the  constitution  and  general  laws  of  this 
association,  fifteen  days'  notice  shall  be 
furnished  the  members  of  the  board  of  di- 
rectors, and  a  two- thirds  vote  of  the  members 
present  shall  be  necessary  to  secure  the  adop- 
tion of  the  same. ' 

"That  appellant  receives  milk  from  vari- 
ous persons  operating  under  and  in  connection 
with  said  association,  all  of  whom  are  mem- 
bers or  stockholders  in  said  associatioh,  and 
accounts  to  them  for  the  same,  and  guarantees 
to  them  payment  for  milk  so  sold  by  said  ap- 
pellant to  the  customers  of  said  appellant; 
that  said  association  fixes  and  determines  the 
price  at  which  such  milk  shall  be  sold,  pre- 
cisely as  set  forth  in  said  constitution  and  by- 
laws; that  said  appellant,  on  April  5,  1891, 
fixed  the  price  of  its  milk  for  the  ensuing  six 
months  as  follows :  During  the  montu  of 
May  and  June,  76  cents  per  can ;  during  the 
months  of  July,  August,  and  September,  80 
cents  per  can ;  during  tbe  month  of  October, 
90  cents  per  can, — all  in  year  1891.  And  ap- 
pellees agreed  to  said  price,  and  to  receive 
and  pay  for  milk  during  said  period  of  six 
months  at  said  prices,  at  the  date  of  the  guar- 
anty, hereto  attached. 

''That  all  milk  for  which  the  appellant 
claims  the  right  to  recover  in  this  suit  was 
received  by  appellant  from  the  persons  so 
consigning  the  same  in  the  manner  aforesaid, 
and  was  delivered  to  the  appellee  C.  C.  Ford, 
during  the  month  of  October,  1891,  under  and 
pursuant  to  the  agreement  and  arrangement 
previously  referred  to,  and  a  written  guar- 
anty accompanying  the  same,  which  forms  a 
part  of  the  admitted  facts  in  this  case,  whioh 
said  guaranty  is  as  follows: 

•*  'Guaranty. 
« 'Chicago,  April  15th,  1891. 

'"Whereas,  Charles  C.  Ford  is 'about  to 
purchase  and  receive  milk  from  the  Milk 
Shipper*s  Association  of  the  city  of  Chicago, 
a  corporation  doing  business  in  the  city  of 
Chicago,  in  the  state  of  Illinois ;  Now,  in  con- 
sideration of  one  dollar,  and  the  furnishings 
of  said  milk,  I,  Elias  Ford,  for  myself  and 
lointly  with  the  said  Charles  C.  Ford,  do 
hereby  guarantee  the  payment  of  the  amount 
due  for  milk  on  the  fifteenth  day  of  each 
month,  for  all  milk  furnished  by  said  asso- 
ciation during  the  preceding  month. 

"  'Charles  C.  Ford,  1055  Adams. 
« 'Elias  Ford,  Niantic.  111.' 

"That  all  of  said  business  between  said  ap- 
pellant and  appellees  was  done  and  transacted 
under  and  pursuant  to  the  aforesaid  regula- 
tions of  said  association,  and  that,  for  and  on 
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Account  of  the  milk  bo  sold  and  delivered 
under  said  arrangement  during  said  month  of 
October,  there  is  yet  a  balance  unpaid  to  the 
appellant  by  the  appellees  of  four  hundred 
and  thirty -three  dollars  and  eighty  cents 
($433. 80) . 

''That  the  number  of  stockholders  (mem- 
bers) of  said  association  is  approximately 
fifteen  hundred  (1,500),  and  was  at  the  date 
aforesaid. 

"Therefore,  it  is  considered  by  the  court 
that  the  judgment  of  the  said  circuit  court 
of  Cook  county,  in  this  behalf  rendered,  be 
reversed,  annulled,  and  wholly  for  nothing; 
esteemed,  and  that  the  said  Chicago  Milk 
Shippers'  Association  have  and  recover  from 
Charles  C.  Ford  and  Ellas  Ford,  appellees, 
the  sum  of  four  hundred  and  thirty-three  dol- 
lars and  eighty  cents  ($433.80),  as  and  for 
its  damages ;  and  it  is  further  considered  by 
the  court  that  the  said  Chicago  Milk  Ship- 
per^ Association,  appellant,  recover  of  the 
said  Charles  C.  Ford  and  Elias  Ford,  ap- 
pellees, its  costs  in  this  behalf  expended  m 
this  court,  and  also  its  costs  in  said  circuit 
court,  to  be  taxed  as  part  of  its  costs  In  this 
court,  and  that  it  have  execution  for  its  said 
damages  and  its  said  costs.** 

From  that  judgment  the  defendants  ap- 
pealed to  this  court. 

Mr,  H.  T.  Helm»  with  Mr,  E.  A.  Abom, 

for  appellaots: 

A  corporation  can  deal  with  its  stockholders 
and  directors  in  the  same  way  and  upon  the 
same  terms  as  it  can  with  strangers. 

Merrick  v.  Peru  Goal  Co.  61  III.  478. 

The  entire  transactions  between  the  mem- 
bers, the  appellee,  and  the  appellants  were  a 
combination  in  restraint  of  trade,  and  "the  end 
to  be  obtained  being  illegal,  the  contracts  and 
agreements  entered  into  to  secure  the  end  must 
be  equally  so." 

More  V.  Bennett,  16  L.  R  A.  861, 140  111.  60; 
Central  Ohio  Salt  Co.  v.  Guthrie,  85  Ohio  St. 
666;  Cook,  Stock  &  Stockholders,  p.  526,  note 
g;  Claneey  v.  Onondaga  Fine  Salt  Mfg.  Co.  62 
Barb.  895;  Case  of  the  Monopolies,  11  Coke,  84. 

Messre.  Cuttine^  ft  Castle  for  appellee. 

Phillips,  J.,  delivered  the  opinion  of  the 
court : 

Stockholders  in  an  association  may  enter 
into  contracts  with  it  and  deal  with  it  in  ref- 
erence to  contracts  and  agreements,  acquiring 
the  same  rights  and  incurring  like  liabilities 
as  strangers.  Merrick  v.  i^i  Coal  Co.  61 
111.  478.  The  right  to  enter  into  contracts 
and  agreements  thus  existing,  their  effect  and 
construction,  is  the  same  as  if  made  with  other 
corporations  or  with  strangers;  and  where 
void  by  reason  of  a  statutory  provision  in  the 
one  case  it  would  be  so  in  another.  As  a  gen- 
eral rule,  no  recovery  can  be  had  upon  a  con- 
tract made  In  violation  of  the  express  pro- 
visions of  a  public  statute.  Where  an  act  is 
forbidden  by  a  statute,  no  right  arises  under 
any  agreement  made  in  carrying  out  such 
forbidden  act,  as  no  legal  right  exists  to  do 
that  which  is  declarea  illegal,  and,  in  the 
absence  of  a  legal  right,  there  can  be  no  legal 
remedy.  Penn  v.  Amman,  102  111.  523,  and 
cases  cited.    The  constitution  and  by-laws 
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of  this  association  furnish  the  evidence  of  th^ 
object  and  purpose  of  the  organization  of  the 
corporate  body,  and  the  contract  between  it 
and  its  members  is  to  be  determined  bv  that 
instrument.  From  the  facts  found  by  the  ap- 
pellate court,  there  are  reciprocal  relations 
between  this  association  and  its  1,500  mem- 
bers, which  may  be  summarized  as  follows : 
Appellee  receives  milk  from  memliers,  and 
accounts  to  them  for  same,  guarantees  to  mem- 
bers payment  for  milk  sold  by  it,  fixes  and 
determines  the  price  of  milk,  retains  five 
cents  upon  each  can  of  milk  sold  for  each 
year,  has  authority  over  all  milk  consigned 
by  any  of  its  members  to  any  stand  withio 
the  corporate  limits  of  the  city  of  Chicago. 
Member  cannot  sell  his  stock  excepting  to 
shipper  and  producer  of  milk,  and  must  own 
as  many  shares  as  he  ships  cans  of  milk  per 
day,  but  not  to  own  more  than  fifty  shares  of 
stock. 

That  the  object  of  the  association  is  to  con- 
trol the  price  of  the  purchase  and  sale  of  milk 
to  retail  dealers  within  the  limits  of  the  city 
of  Chicago  is  clearly  apparent,  and  this  object 
is  carried  out  by  the  concurrent  action  of  the 
members  and  association ;  by  the  action  of 
the  association  on  the  one  part,  aided  by  the 
agreement  of  its  members,  who,  assenting  to 
the  constitution  and  bv-laws,  carry  out  a 
scheme  which  is  a  combination,  a^reement^ 
or  trust  by  which  they  fix  the  price  of  an 
article  of  merchandise,  and  limits  the  amount 
to  be  sold,  within  the  corporate  limits  of  the 
city  of  Chicago.  By  the  Act  approved  June 
11,  1891,  in  force  July  1,  1891,  entitled  *'An 
act  to  provide  for  the  punishment  of  persona, 
co-partnerships  and  corporations  forming 
pools,  trusts  and  combines  and  mode  of  pro- 
cedure and  rules  of  evidence  in  such  cases,  * 
it  is  provided  that  any  corporation,  partner- 
ship, individual,  or  association  of  persons 
who  shall  create,  enter  into  business  as  mem- 
bers of,  or  a  party  to,  any  pool,  trust,  agree- 
ment combination,  or  confederation  with  an- 
other corporation,  partnership,  association, 
or  individual  to  regulate  or  fix  the  price  of 
any  article  of  merchandise  or  commodity,  or 
to  limit  or  fix  the  amount  or  quantity  lo  be 
produced  or  sold,  is  made  a  misdemeanor, 
punishable  as  provided  in  the  act.  By  the 
sixth  section  of  that  act,  any  purchaser  of 
any  article  or  commodity  from  any  individual 
or  corporation  transacting  business  contrary 
to  the  provisions  of  the  act  shall  not  be  liable 
for  the  price  or  payment  of  such  article  or 
commodity,  and  may  plead  the  act  ns  a  de- 
fense to  any  suit  for  tlie  price.  These  pro- 
visions were,  by  the  special  pleas,  invoked 
as  a  defense  to  the  suit.  The  statute  by  its 
terms  makes  a  combination,  tnist,  or  agree- 
ment between  corporations,  partnerships,  as- 
sociations, or  individuals  to  fix  the  price  of 
any  article  of  merchandise,  or  to  limit  the 
amount  to  be  sold,  an  offense  which  is  sought 
to  be  prohibited ;  and  it  further  provided  that 
a  purchaser  of  any  article  or  commodity  from 
any  individual  company  or  corporation  trans- 
acting business  contrarv  to  the  preceding  sec- 
tion of  the  act  is  not  liable  for  the  price  or 
payment  of-  such  article  or  commodity.  The 
purpose  of  the  arrangement  between  Uiis  cor- 
poration and  the  stockholders  thereof  was  to 
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fix  the  price  and  control  and  limit  the  amount 
shipped.  The  purposes  attempted  to  be  ac- 
complished through  the  corporation  were  il- 
legal. To  carry  out  such  purposes,  it  stands 
as  the  actiTe  business  agent  of  the  members, 
who  are  stockholders,  contracting  with  it  to 
create  and  carry  out  the  purpose  of  the  or- 
ganization. It  is  a  combination  in  violation 
of  the  statute  and  in  restraint  of  trade.  Any 
purchaser  of  any  commodity  thus  sold  by  such 
organization  is  not  liable  for  the  price  there- 
of. It  is  urged  that  the  corporation  cannot 
alone  enter  into  a  trust  or  combination  that 
could  be  a  violation  of  this  statute.  While 
it  is  true,  as  a  general  proposition,  that  a 
corporation  mav  be  created  and  constituted  a 
legal  entity,  existing  separate  and  apart  from 
the  natural  persons  composing  it,  yet  it  can- 
not act  independently,  or  against  the  will, 
or  abstain  from  complying  with  the  direc- 
tion, of  the  natural  persons  who  constitute  the 
corporate  body.  A  corporation  is  in  fact  an 
association  of  persons  united  in  one  body, 
having  perpetual  succession,  vested  with  po- 
litical rights  conferred  upon  it  by  the  au- 
thority creating  it.  Morawetz,  Priv.  Corp. 
g  2S7 ;  1  Eyd,  Corp.  18.  Such  being  the 
nature  of  the  corporate  body,  acts  done  by  it 
are  the  acts  of  the  associated  persons,  as  cor- 
porators or  as  individuals ;  and  in  which  ca- 
pacity the  act  is  done  must  be  determined 
trorn  the  nature  and  character  of  the  act,  and 
the  purpose  for  which  organized.  State  v. 
Standard  Oil  Co.  49  Ohio  St.  187,  16  L.  R. 
A.  145.  And  when  the  acts  of  the  corporate 
body  are  violative  of  the  statute  of  the  state 
which  would  be  a  misdemeanor  that  would 
subject  to  punishment  in  accordance  with 
law,  such  acts  are  wholly  without  the  lawful 
power  of  the  corporation,  as  the  state  will 
create  no  body  with  authority  to  violate  its 
laws.  And  where  the  organization  of  the 
corporate' body,  or  the  control  exercised  by 
the  stockholders  in  determining  the  agencies 
selected  for  managing  its  business,  and  the 
business,  as  thus  conducted,  managed,  and 
controlled,  is  against  public  policy,  or  in 
contravention  oi  a  statute  of  the  state,  such 
acts  of  the  corporate  body  and  of  the  indi- 
vidual shareholders  are  the  combined  acts  of 
all,  and  courts  are  not  so  powerless  that  they 
may  not  prevent  the  success  of  ingenious 
schemes  to  evade  or  violate  the  law.  There 
can  be  no  immunity  to  evasion  of  the  policy 
of  the  state  by  its  own  creations.  The  cor- 
poration as  an  entity  may  not  be  able  to 
create  a  trust  or  combination  with  itself,  but 


Its  individual  shareholders  may  in  control- 
ling it,  together  with  it,  create  such  trust  or 
combination  that  will  constitute  it,  with 
them  alike,  guilty. 

This  corporation  was  organized  February 
34,  1891,  and  engaged  in  business,  and  the 
statute  invoked  by  the  pleas  as  a  defense  be- 
came a  law  July  1,  1891 ;  and  the  appellee 
urges  that,  even  if  it  be  admitted  that  a  com- 
bination between  a  corporation  and  its  stock- 
holders exists,  such  combination,  occurrinr 
before  the  passage  of  the  act,  cannot  be  held 
contrary  to  its  provisions,  and  that  the  cir- 
cuit court  erred  in  refusing  to  hold  proposi- 
tions presented  by  appellees  which  presented 
this  question.  The  rule  is  settled  that  cor- 
porations created  within  this  state  are  amen- 
able to  the  police  power,  and  such  bodies  are 
not  beyond  legislative  control,  and  are  amen- 
able to  the  same  extent  as  natur&l  persons. 
BuggUi  v.  People,  91  111.  260.  The  corpora- 
tion is  subject  to  the  statute,  and,  althougl» 
the  contract  of  guaranty  was  enteied  into  te- 
fore  the  passage  of  the  act,  yet,  by  its  terms, 
the  furnishing  of  the  commodity  named  fron» 
month  to  month  was  contemplated,  and.  by 
the  facts  as  found  by  the  appellate  court, 
that  for  which  the  price  is  sought  to  be  re- 
covered in  this  case  was  furnished,  after  the 
passage  of  the  act.  The  acts  of  the  corpora- 
tion and  its  stockholder  with  reference  to 
this  sale  were  within  the  meaning  of  the  act. 
While  the  corporation  and  appellants  entered 
into  the  contract  before  the  passage  of  the 
law,  the  contract  at  the  time  of  its  execution 
was  unilateral,  and  under  no  circumstances 
could  a  recovery  be  had  thereon  until  the  de- 
fendants bad  the  benefit  of  the  consideratioD 
for  which  they  bargained  (Biehardiien  v. 
Hardwick,  106  U.  S.  252,  27  L.  ed.  146), 
which  did  not  occur  until  after  the  passage 
of  the  act.  That,  with  reference  to  thla 
guaranty,  the  act  was  not  in  contravention  of 
section  14,  article  2,  of  the  Constitution  of 
this  state. 

There  was  no  error  in  the  trial  court  re- 
fusing to  hold  as  law  the  propositions  sub- 
mitted by  the  appellee,  nor  in  holding  as  law 
the  propositions  submitted  by  appellants,  and 
finding  for  the  defendant8  and  entering  Judg- 
ment against  the  plaintiff  for  costs.  There 
was  error  in  the  appellate  court  reversing  the 
Judgment  of  the  circuit  court.  » 

The  Judgment  of  the  Circuit  Court  is  af- 
firmed, nnathejvdgmeni  ^^  Appellate  Court 
i$  recereed. 


VERMONT  SUPREME  COURT. 


Lucy  ROBINSON 
If artin  7.  B.  LEACH  et  <a. 


Aboaaeatemd 


C Vt .) 

la  mod  exempt  ft*om  a  note 


NoTB-^Tbe  denial  by  the  above  dectolon  that  a 
renewal  of  notes  affeets  the  oharaoter  of  the  debt 
with  reference  to  a  homestead  is  so  f  ally  sustained 
by  tiie  anthorfties  that  any  analysis  and  oompila- 
tloo  of  tbem  oan  hardly  be  needed. 
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given  in  renewal  of  notes  outrtandlDflr  when  the 
homestead  was  acquired,  the  parties  to  the  notes 
being  the  same. 

(February  4,  IMS.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Rutland  County  Court  in  favor  of 
plaintiff  in  a  proceeding  to  establish  a  claim 
against  an  estate  which  defendant  claimed  Uy 
be  exempt  as  his  homestead.    Affirmed, 
The  facts  sufficiently  appear  in  the  opinion* 
Mr.  Fayette  Potter  for  defendant 
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Mr,  J.  C.  Baker,  for  plaintiff: 

The  object  of  tbe  statute  was  to  prevent 
men,  after  they  bad  obtained  credit,  from  put- 
ting their  property  into  a  homestead,  and  thus 
prey(*ntin^  their  creditors  from  reaching  it  by 
attachment. 

West  River  Bank  ▼.  OaU,  42  Vt  27; 
Lamb  t.  Maaon,  45  Vt.  600. 

It  is  the  existence  of  the  debt  at  the  time  the 
deed  is  left  for  record  that  establishes  the  right 
of  attachment  and  levy  upon  the  land. 

Gilson  ▼.  Parkhuret,  58  Vt.  884;  WhiU  y. 
White,  63  Vt.  577. 

The  note  of  a  debtor  is  not  a  payment  of  the 
debt  unless  it  is  taken  as  such  by  agreement  of 
the  parties. 

8  Randolph,  Ck>nL  Paper,  1509;  18  Am.  & 
Eng.  EncYClop.  Law,  p.  167. 

The  debt  represented  by  this  n^w  note  was 
a  cause  of  action  existing  when  the  homestead 
was  acquired. 

Holland  Trust  Co,  t.  WaddeU,  75  Hun.  104; 
Kidder  ▼.  Knox,  48  Me.  551;  Lee  y,  BoUister, 
5  Fed.  Rep.  752;  McLaugJUin  v.  Bank  of  Po- 
Umac,  48  U.  8.  7  How.  228, 12  L.  ed.  679; 
Lowry  v.  Fisher,  2  Bush,  70.  92  Am.  Dec.  475; 
Bank  of  Hanowr  v,  Bridgers,  98  N.  C.  67; 
Dickinson  v.  King,  28  Vt.  878. 

This  homestead  being  subject  to  attachment 
and  execution  for  the  debt  of  Mrs.  Robinson, 
which  was  a  cause  of  action  at  the  time  when 
the  homestead  was  acquired,  passed  to  the  as- 
signee by  the  assignment  for  administration  in 
the  payment  of  her  debt,  so  far  as  the  home- 
atead  was  liable  for  its  payment. 

TOden  ▼.  Orimmins,  60  Vt.  546. 

Rowellf  J,,  delivered  the  opinion  of  the 
court: 

The  question  is  whether  a  homestead  is  ex- 
empt from  a  note  giTen  by  the  homesteader 
after  its  acquisition,  in  renewal  of  bis  notes 
given  before  its  acquisition,  the  parties  to  the 
notes  being  the  same.  The  statute  subjects 
the  homestead  to  attachment  and  levy  of  exe- 
cution upon  "causes  of  action  existing  at  the 
time"  it  is  acquired.  It  is  contended  that 
tbe  cause  of  action  meant  is  the  claim  that  tbe 
plaintiff  makes  and  declares  upon  as  the 
ground  of  his  suit,  and  which  is  to  be  litigated 
on  trial  But  this  construction  is  too  strict. 
The  words  "causes  of  action"  are  evidently 
used  in  a  sense  broad  enough  to  embrace  the 
debt,  as  distinguished  from  the  evidence  of  it. 
The  statute  is  tbe  same  for  the  purposes  of  this 
case  as  though  it  read  "debts  existing,"  etc. 
Hence,  if  the  original  debt  can  be  said  to  ex- 
ist, tbe  case  is  with  the  plaintiff. 

Courts  will,  if  they  can,  when  justice  re- 
quires it,  look  behind  the  evidence  of  the  debt, 
and  consider  the  debt  itself,  and  decide  accord- 
ing to  that  This  is  always  done  when  mort- 
gige  notes  are  renewed.  As  long  as  the  orig- 
al  debt  can  be  traced,  the  security  remains,  no 
matter  how  many  renewals  there  have  been. 
6o  in  Contoay  v.  Seamons,  55  Vt  8,  45  Am. 
Rep.  579,  we  looked  behind  a  ^judgment  ren- 
dered, after  the  defendant's  discharge  in  in- 
solvency, but  founded  on  a  note  unaffected  by 
the  discharge,  and  held  the  judgment  not  dis- 
charged because  the  note  was  not.  The 
ground  of  the  holding  was  that  although  the 
note,  as  evidence  of  the  indebtedness,  was 
merged  in  the  judgment,  yet  the  judgment  was 
27  L.  R.  A. 


not  to  all  intents  a  new  debt,  but  the  old  debt 
in  a  new  form,  for  tbe  purpose  of  protecting 
the  right  connected  therewith  before  the  judg- 
ment The  same  view  was  held  and  applied 
in  Pinney  v.  Kimpton,  46  Vt.  80.  There  the 
plaintiff  held  a  note  as  collateral  for  signing 
with  another.  Having  had  to  pay,  he  took 
the  note  of  his  principal  for  the  amount,  and 
afterwards  brought  suit  on  the  collateral.  It 
was  held  that,  by  taking  his  principal's  note, 
he  did  not  difcharge  his  claim  on  the  note  he 
held  as  collateral.  Tbe  court  said  that  the 
debt  still  existed.  1  hough  evidenced  by  the 
principal's  note;  that,  in  an  action  against 
the  principal  for  the  collection  of  the  debt,  the 
plaintiff  would,  in  form,  be  confined  to  his 
remedy  on  the  note,  instead  of  the  open  ac- 
count: that,  in  this  sense  and  for  this  purpose, 
it  is  often  said  in  this  state  that  the  giving  of  a 
promissory,  note  for  an  existing  debt  is  prima 
facie  payment;  but  that  it  is  not  payment  in 
the  sense  of  extinguishing  the  debt  so  as  to  dis- 
charge the  creditoPs  claim  on  propertv  put  into 
his  hands  by  the  debtor  as  collateral  security 
for  the  debt,  unless  so  agreed.  This  princi- 
ple is  entirely  applicable  here.  The  new  note 
was  but  a  new  evidence  of  the  old  debt. 
True,  the  old  notes  were  extinguished  as  af- 
fording a  ground  or  cause  of  action,  but  the 
debt  CTidenced  thereby  continued  to  exist  for 
the  purpose  of  preserving  the  right  against 
tbe  homestead  that  was  originally  connected 
with  it.  Weaver^s  Estate,  25Pa.  484,  is  a  case 
precisely  like  this.  There  a  creditor  held  the 
promissory  note  of  his  debtor  given  before  the 
passage  of  the  homestead  act  After  its  pas 
sage,  he  gave  up  that  note,  and  took  in  place 
of  it  a  single  bill,  with  warrant  of  attorney  for 
confession  of  judgment,  and  it  was  held  that 
a  judgment  entered  on  the  bill  was  not  subject 
to  the  act.  Even  where  a  negotiable  promif;- 
sory  note  given  for  land,  and  payable  to  the 
vendor,  went  into  the  hands  of  a  third  person, 
who,  while  he  held  it,  took  a  new  note  there- 
for, payable  to  himself,  with  a  party  added  as 
surety,  it  was  held  that  this  was  not  such  u 
novation  of  the  original  contract  that  a  home- 
stead laid  off  in  the  land  was  not  subject  to 
levy  and  sale  to  satisfy  a  judgment  founded  on 
the  bill.  Wofford  v.  Gaines,  58  Qa.  4b5,  cf. 
Pierrin  v.  Sarueant,  «8  Vt.  84. 

Tbe  defendant  relies  on  Hutchins  v.  Oleutt, 
4  Vt.  549,  24  Am.  Rep.  684,  where  it  was  held 
that  tbe  taking  of  a  negotiable  promissory  note 
is  an  extinguishment  of  any  implied  promise 
on  the  part  of  the  maker  to  pay  the  considera- 
tion for  which  the  note  was  given,  and  that, 
therefore,  the  taking  of  such  a  note  in  pay 
ment  of  an  account  for  labor  bestowed  on  an 
article  is  such  a  manifestation  of  the  intent  of 
tbe  taker  to  rely  on  the  personal  security  of 
tbe  maker  as  to  be  a  waiver  of  any  lien  given 
by  law  on  the  property.  The  ground  of  that 
decision  seems  to  t)e  that  the  lien  is  but  an  in 
cident  of  tbe  implied  contract;  and  so,  when 
the  creditor  takes  a  note,  thereby  extinguish- 
ing that  contract,  which  is  the  principal  thing, 
he  must  be  taken  to  intend  to  waive  the  lien, 
which  is  the  incident  If  this  case  is  opposed 
to  what  we  now  hold,  it  must  be  regarded  as 
departed  from  to  that  extent. 

Judgment  affirmed,  and  ordered  to  be  certi- 
fied to  the  court  of  insolvency. 


ttM. 
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PENNSYLVANIA  SUPREME  COURT,      v 


Evao  MORRIS  H  al 
«. 

METALLINE  LAND  CO.  of  Lake  Superior 

and 
William  H.  STEVENS  et  al.,  AppU. 

(104  Pa.  888.) 

▲  deelAratloii  of  forlUtnro  of  ahajfefl  In 


nnlneorporated  J(»lnt-0Coek  com- 

or  partDenhlp  is  absolutely  void  wbere 
the  articles  of  association  provide  for  publica- 
tion of  notice  In  newspapers  of  Pbiladelphia  and 
Detroit  thirty  days  before  declaring  a  forfeiture, 
and  such  notice  has  been  published  In  Philadel- 
phia but  not  in  Detroit. 

(October  8, 189^) 

APPEAL  by  defendants  Stevens,  Brooking, 
and  Miller  from  a  decree  of  the  Coart  of 
Common  PleaB,  No.  2,  for  Pbiladelphia 
County  refusing  recognition  to  them  in  the  dis- 
Hibution  of  assets  of  the  Metalline  Land  Com- 
pany.   Rnened. 

Trie  case  sufficiently  appears  In  the  opinioB. 

Mr.  T.  Elliott  Patterson,  for  appellant 
William  H.  Stevens: 

ChaneeiloT  Kent,  of  articles  of  agreement 
like  those  of  the  Metalline,  said;  "There  can- 
not be  a  doubt  upon  any  mind,  after  perusing 
these  articles,  ana  connecting  them  witn  the  ad- 
missions in  the  (bill),  that  they  are  of  the  char- 
acter and  authority  of  permanent  constitutional 
provisions,  binding  upon  all  the  members  when 
adopted  by  all,  as  a  solemn  private  contract;  and 
that  they  can  only  be  abolished  by  the  like  con- 


current will  by  which  they  were  adopted.  If 
these  are  not  of  the  nature,  and  do  not  partake 
of  the  force  of  fundamental  articles,  it  is  not 
in  the  power  of  any  private  association  to  have 
any." 

Livingtton  v.  Lynch,  4  Johns.  Ch.  596,  1  L. 
eo.  94o. 

The  duties  and  obligations,  as  well  as  the 
rights,  of  the  parties  inter  $e  being  ascertained 
and  defined  bv  the  several  provisions  contained 
in  sach  articles,  they  are  regulated,  and  can 
alone  be  enforced  consistently  with  the  terms 
and  stipulations  agreed  upon. 

Qow,  Partn.  iS;  Chappie  y,  Cadell,  Jac.  687; 
Parsons,  Partn.  p.  284,  footnote;  Ex  parte 
Lawee,  10  Eng.  L.  &  Eq.  168;  Gonel  v.  Harrie, 
Turn.  &  R.  496;  Olarke  v.  Hart,  6  H.  L.  Caa. 
688.  . 

In  Johnson  v.  LytiMe  Iron  Agency ,  L.  R.  5 
Ch.  Div.  687,  when  notice  of  a  call  demanded 
payment  of  interest  from  the  day  of  the  call 
instead  of  the  day  fixed  for  its  payment  as  the 
by-law  required,  Mellish,  Lord  Justiee,  said: 
"I  think  that  if  the  notice  departs  in  any  re- 
spect from  the  statutory  form,  it  is  impossible 
for  us  to  go  into  the  question,  how  much  it  de- 
parts. It  is  bad  notice  and  the  suk)se<}uent 
resolution,  which  is  founded  upon  it,  is  in- 
valid." 

Where  a  forfeiture  is  sought  to  be  enforced, 
it  is  the  notice  for  the  call  tor  the  assessment 
that  is  of  greater  importance  than  any  subse- 
quent stepe  in  the  proc^ure. 

Cook,  Stock  &  Stockholders,  p.  150. 

Where  the  charter  expressly  requires  notice 
to  be  given  in  certain  newspapers,  and  for  a 


VOTm.~-FoffeUure  of  corporate  ttoth, 

I.  Power  to  forfeit. 
II.  Valldltv  of  exerelee  of  power* 
a.  In  general. 
.  b.  Neeeeeity  of  notice. 
a  Sulfkieney  of  notice. 
m.  Redemption  or  other  remedy  of  etoekholder, 
TV.  Effect  of  forfeUure  on  peraonal  liaibiUly   of 

etoekholder. 

a.  Ae  to  unpaM  aeaee^mente, 

b.  As  to  creditors. 
▼•  MiteeOaneoue. 

L  Power  to  forfeit. 

That  a  oorporatloD  has  no  Inherent  power  to 
forfeit  delinquent  stock  Is  declared  in  Budd  v. 
Maltnomah  Street  B.  Co.  (1887)  15  Or.  418. 

The  riffht  to  forfeit  shares  must  oome  from  the 
law  and  can  be  exercised  only  in  the  maoDer  pre- 
•eribed  by  law,  says  Judge  Cooley  in  Westcott  v. 
Minnesota  Mln.  €k>.  a871)  88  Mich.  14K. 

In  a  case  of  a  mtoing  partoership  on  the  coet- 
t>ook  principle,  it  was  held  that  the  riflrbt  of  for- 
feiture was  not  inherent  in  such  a  company. 
Clarke  t.  Hart  (1868)  8  H.  L.  Gas.  888,  affirminflr 
Hart  V.  aarke  (\S6i)  8  De0.  M.  ft  G.  288.  27  L.  J.  Ch. 
818,  5  Jur.  K.  8.  447,  reversing  19  Beav.  868. 

Paid-up  stock  of  non-assenting  members  of  a 
corporation  cannot  be  subjected  by  any  action  of 
the  majority  to  forfeiture  for  nonpayment  of  ad- 
ditional asBessments.  Gresham  v.  Island  City  Sav. 
Bank  (1898)  2  Tez.  Civ.  App.  52. 

Directors  have  no  power  to  declare  a  forfeiture 
of  stock  for  nonpayment  of  installments  unless  the 
power  has  been  conferred  upon  them  by  charter. 

97L.R.A. 


A  by-law  providing  for  such  forfeiture  is  not 
authorized  by  general  power  to  make  by-laws  not 
inconsistent  with  any  existing  law  for  the  man- 
agemeot  of  property,  the  regulation  of  its  affairs« 
and  the  transfer  of  stock.  Re  Long  Island  B.  Go. 
(1887)  19  Wend.  87,  82  Am.  Dec.  428. 

But  a  declaration  of  a  forfeiture  of  stock  without 
ezpressgrautof  power  in  the  charter,  but  in  pur* 
suanoe  of  a  by-law  printed  on  certificates  and 
acquiesced  in,  was  upheld  on  the  theory  that  the 
by-law  had  been  agreed  to  by  all,  and  relief 
against  the  forfeiture  was  denied  in  Lesseps  v. 
Architects  Go.  6t  New  Orleans  (1849)  4  La.  Ann. 
818. 

A  statute  giving  a  corporation  a  power  of  sale 
to  enforce  a  forfeiture  of  stock  Is  applicable  to 
existing  stockholders  where  the  former  law  gave 
a  lien  on  the  stock  leaving  the  holder  of  the  lien  to 
common  remedies  for  its  enforcement.  Tutwiler 
r.  Tuscaloosa  Coal,  Iron  ft  Land  Co.  (189U)  89  Ala. 
88L 

A  declaration  of  forfeiture  after  a  Judgment  for 
the  full  amount  of  unpaid  calls  is  void  where  the 
deed  of  settlement  of  the  company  provided  for 
forfeiture,  and  also  that  the  directors,  if  they 
should  think  fit,  might  enforce  the  payment  of 
the  amount  due  ^Mnstead  of  declaring  the  same  to 
be  forfeited."  Giles  v.  Hutt  a848)  8  Exoh.  18,  Id  L. 
J.  Excta.  68,  5  Railway  Cas.  605. 

A  statute  requiring  payment  of  calls  and  pro- 
viding that  5  per  cent  shall  t>e  added  for  every 
month^s  delay,  and  that  *'  if  the  same  and  the  said 
additional  penalty  shall  not  be  paid  for  such  space 
of  time  as  that  the  accumulated  penalties  shall  be- 
come equal  to  the  sums  before  paid  for  and  on  ao- 

20 


S'e  also  :m  L.  R.  A.  .'>1 :  38  L.  R.   A.  791 :  42  L.  R.  A.  r>;il. 
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certain  number  of  days,  before  calls  shall  be 
Talid,  the  requirements  must  be  observed,  or 
there  can  be  no  recovery  upon  a  call. 

Boone,  Corp.  161;  Alabama  A  P.  R,  Co,  v. 
BouHeyy  9  Fla.  508;  Sinking  Springs  Mut,  Jns. 
Co.  V.  Hoff,  2  W.  N.  C.  41;  NiyrUtampion  Mut. 
Live  Stock  Ins.  Co.  v.  Stewart,  89  N.  J.  L.  486. 

The  power  to  declare  a  forfeiture  of  the 
shares  for  non-payment  of  calls  is  derived  only 
from  express  statute  provision,  and  usually  de- 
pends on  certain  conditions,  as  a  prescribed 
notice,  and  mode  of  sale.  If  these  are  not 
strictly  complied  with,  or  if  the  assessment  it- 
self is  illegal,  the  sale  will  be  void,  and  the 
shareholders,  will  not  be  liable  for  the  deficit. 

Redf.  Railways  (1887)  214;  Morawetz.  Priv. 
Corp.  (1886)  127;  Walk&r  v.  %fen,  1  Biss.  287; 
Sparks  v.  Literpool  Water  Works,  18  Ves.  Jr. 
^8;  Westeott  v.  Minnesota  Min.  Co.  28  Mich. 
145;  PdrOand,  S.  A  P.  B.  Co.  v.  Graham,  11 
Met.  1;  Lexington  dh  W.  P.  R  Co.  v.  Staples,  5 
Gray,  522;  Alabama  dk  P.  B.  Co.  v.  Rowley, 
supra. 

The  language  of  Judge  Sharswood,  in  Oer- 
manUnon  Pass.  R.  Co.  v.  Pitler,  60  Pa.  180. 100 
Am.  Dec.  546,  is:  "We  must  look  to  the  char- 
ter for  the  power  of  the  directors  to  forfeit  the 
stock.  No  doubt  the  power  given  must  be 
strictly  pursued,  and  if  any  restrictions  or  lim- 
itations therein  provided  have  been  disregarded, 
the  alleged  act  of  forfeiture  must  be  declared 
invalid.*' 

8ee  also  Johnson  v.  Lyttl^s  Iron  Agency, 
L.  R.  6  Ch.  Div.  ^liPiteher  v.  Barrows,  17 
Pick.  865, '28  Am.  Dec.  806;  Lincoln  v. 
Wright,  28  Pa.  80.  62  Am.  Dec.  816;  EeUogg  v. 
French,  15  Gray.  857. 

Messrs.  James  E.  Hood  and  Francis  I* 
Gowen*  for  appellant,  Sarah  Miller: 

To  Justify  forfeiture  the  requirements  of  the 


articles  of  association  regulating  the  mode  of 
proceeding  to  enforce  the  same  must  have  been 
strictly  complied  with. 

Lindley.  Partn.  p.  744. 

Messrs.  Ricliard  C.  Dale  and  William 
D.  Neilson,  for  appellees: 

The  articles  of  association  of  this  company 
have  been  before  this  court  in  Cliter^s  Eslats,, 
9  L.  R.  A.  421,  186  Pa.  48. 

The  company  is  unincorporated,  and  is  a 
partnership  organized  on  the  Joint-stock  plan 
by  the  contract  entered  into  by  its  members. 

Invalid  forfeitures  may  sutisequently  by  ac- 
quiescence, express  or  tacit,  be  so  far  ooo- 
nrmed  that  they  cannot  be  opened. 

Green's  Brice,  Ultra  Vires,  188;  Agriculturai 
Insurance  Company  Cases,  in  Lindley,  Partn. 
p.  760. 

There  may  be.  first,  a  power  to  forfeit  on  m 
bona  fide  forfeiture  but  wanting  in  formalities. 
In  such  cases  sligbt  circumstances  or  a  ^ort 
lapse  will  suffice  to  bind  the  parties. 

Green's  Brice,  Ultra  Vires.  188,  citing  Wool- 
laston's  Case,  4  DeG.  &  J.  487;  Webstei^s  Case, 
32  L.  J.  Ch.  185;  Knighfs  Case.  L.  R.  2  Ch. 
321;  Rine^s  Case,  L.  R.  2  Ch.  714,  731;  KelkT^ 
C^se,  L.  R.  9  Eq.  107;  Austin's  Case,  24  L.  T. 
N.  8.  -982;  Lyster's  Case,  L.  R.  4  Eq.  233;  Car- 
den  Qully  Quarte  Min.  Go.  v.  AfcLister,  1  App. 
Cas.  39;  Lawrences  Case,  L.  R.  2  Ch.  412;  Hart 
V.  Clarke,  19Beav.  856;  Cleggy.  Edmondson^S 
DeG.  M.  &  G.  787;  McConomy  v.  Reed,  152 
Pa.  42. 

Messrs.  R.  C.  McMurtrie  and  John  G-. 
Johnson  also  for  appellees. 

Green«  J.,  delivered  the  opinion  of  the 
court: 

The  proceeding  in  this  case  is  a  bill  is 
equity  filed  by  certain  trustees  of  a  fund 


count  of  such  shares,  the  same  shall  t)e  forfeited  to 
the  said  company,**  does  not  make  a  forfeiture 
Deceasary*  or  prevent  waiver  thereof  and  a  per- 
sonal action  against  the  subscriber.  Delaware  ft 
&  Oanal  Nav.  Oo.  v.  Sansom  (1803)  1  Blnn.  7a 

The  option  to  forfeit  stock  is  with  the  corpora* 
tlon  and  not  with  the  shareholder  under  a  charter 
making  the  stock  ^*  liable  to  forfeiture  on  de- 
fault," and  a  mistaken  supposition  of  the  holder 
as  to  his  rights  In  this  respect  wlU  not  relieve  him. 
Northeastern  Bl  Ck>.  v.  Rodrlgues  (1867)  10  Rich.  L. 
978. 

A  subscriber  to  stock  cannot  elect  to  rescind  by 
forfeiting  payment  which  he  has  made,  but  the 
option  to  forfeit  Is  with  the  corporation.  Klein  v. 
Alton  &  B.  Et.  (Jo.  (1861)  18  lU.  614. 

A  forfeiture  may  be  had  for  the  balance  due  and 
uncollectible  on  a  judgment  against  the  stock- 
holder for  an  assessment.  <%ase  v.  Bast  Tonnes* 
see,  Y.  ft  G.  R.  Co.  (1880)  6  Lea,  416. 

A  clause  In  articles  of  association  providing  for 
the  forfeiture  of  the  shares  of  any  holder  who 
may  commence  any  action  or  proceeding  against 
the  company  or  directors,  but  on  payment  of  the 
full  market  value  therefor,  is  held  iovahd  under  a 
statutory  provision  against  reduction  of  capital 
except  in  a  specified  manner.  Hope  v.  Interna- 
tlooal  Financial  Soc.  (1876)  L.  R.  4  Ch.  Div.  827,  46 
L.  J.  Ch.  2U0,86  L.  T.  N.  8. 024, 26  Week.  Rep.  208. 

A  conseot  by  a  member  of  a  joint  stock  associa- 
tion that  another  shall  represent  his  share  and  vote 
and  act  as  a  member  of  the  company  under  aeon- 
tract  to  give  personal  services  to  the  company  in 
payment  for  a  share,  was  held  to  give  the  other 
person  no  power  to  forfeit  the  share  by  desertion 
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of  the  enterprise.    Ooz  v.  Bodtlsh  a863)  86  Me.  802. 

The  rights  of  a  stockholder  oo  foreclosure  of  » 
railroad  mortgage  are  forfeited  by  his  failure  to 
asseot  within  the  time  specified  by  statute  to  a  plan 
of  reorganization  which  the  statute  authoriaes. 
\ratabfe  v.  New  York,  L.  B.  ft  W.  R.  Go.  (1884)  96 N. 
Y.49. 

A  geoeral  assignment  by  a  corporation  for  cred- 
itors  will  not  prevent  a  forfeiture  of  stock  for  non- 
payment of  assessments  as  against  the  contenUoD 
of  the  stockholder  after  the  corporation  hasugala 
become  a  profitable  concern.  Germantown  Paas. 
R.  Co.  V.  Filler  a860)  60  Pa.  124.  100  Am.  Deo.  648. 

The  holder  of  paid-up  stock  is  held  liable  to  the 
sale  thereof  for  an  assessment  to  pay  debts,  al- 
though there  Is  unsold  stoCk  in  the  treasury,  if  this 
cannot  be  sold,  by  virtue  of  2  Utah  Comp.  Laws 
1888,  section  2886,  which  provides  that  the  holder  of 
such  stock  shall  not  be  liable  to  assessment  or  for 
any  indebtedness  otherwise  than  by  sale  of  stock 
unless  distinctly  provided  for  in  the  articles  of  in- 
corporation. Oaiy  v.  York  Min.  Oo.  (1868)  0  Utah, 
464. 

Where  a  deed  of  settlement  provided  for  the  for- 
feiture of  the  shares  of  any  subscribers  who  did 
not  execute  such  deed,  without  giving  a  right  of 
forfeiture  for  nonpayment  of  calls,  it  was  held 
that  forfeiture  for  noii-execution  of  the  deed  could 
not  be  declared  ^here  the  deed  made  payment  of  a 
call  a  requisite  of  its  execution.  Norman  v. 
Mitchell  (1864)  6  DeG.  M.  ft  G.  648, 19  Beav.  STR. 

A  forfeiture  of  the  interest  of  a  member  of  a  re- 
ligious society  for  non-payment  of  an  assessment 
is  not  to  be  justified  by  articles  of  association  pro- 
viding that  the  proprietors  may  tax  themselves  to* 
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ariBinff  from  the  sale  of  lands  owned  by  Uie 
defenaant  land  oompanj.  "The  company  is 
iminoorporated,  and  is  a  partnerehip  organ- 
lz4Bd  on  the  ioint-stock  plan  by  a  contract 
cntoed  into  by  the  members."  Oliver* a  Es- 
tate, 136  Pa.  58,  9  L.  R.  A.  421.  It  is  com- 
posed of  namerous  members,  whose  interests 
in  the  company  are  represented  by  certificates 
of  stock,  of  which  there  were  to  be  20,000, 
of  $5  each.  The  business  of  the  company 
was  to  be  the  purchasing  of  lands,  develop- 
ing mines  of  copper  and  other  valuable  min- 
erals, and  disposing  of  the  same,  situated  in 
the  J^ke  Superior  land  district,  upper  penin- 
sula, state  of  Michigan.  The  funds  and 
property  of  the  association  were  vested  in 
three  trustees,  to  be  held  by  them  as  Joint 
tenants,  and  they  were  to  have  the  entire  con- 
trol and  disposal  of  the  property,  real  and 
personal,  and  to  make  purchases,  convey- 
ances, sales,  and  contracts.  In  the  esercise 
of  their  authority  they  sold  40  acres  of  the 
lands  of  the  company  for  $500,000,  and  the 
distribution  of  this  money  is  the  object  of 
the  present  proceeding.  Certain  of  the  stock- 
holoers  had  failed  to  pay  calls  or  assessments 
made  by  the  trustees,  and  the  shares  of  a 
number  of  stockholders,  including  the  ap- 
pellants, had  been  forfeited  for  nonpayment 
of  the  calls.  If  these  forfeitures  were  law- 
fully made,  the  appellants  have  no  case,  and 
the  decree  of  the  court  below  should  be  sus- 
tained. If  they  or  any  at  them  were  not 
lawfully  made,  the  appellants  are  entitled 
to  participate  in  the  distribution,  from  which 
they  were  excluded  by  the  master  and  court 
below.  Three  calls  were  made  prior  to  the 
forfeitures  involved  in  the  present  conten- 
tion,—one  in  1872,  one  in  1874,  and  another 
in  1878.    As  to  the  call  made  in  1872,  no 


question  arises  here,  as  all  the  appellants 
paid  the  amounts  called  for  at  that  time. 
There  are  three  appellants, —Roope  Brook- 
ing, Sarah  Miller,  executrix,  and  William 
H.  Stevens.  The  shares  of  Brooking  and 
Miller  were  forfeited  under  the  call  of  1878 
onlv.  Of  the  shares  of  Stevens,  650  were 
forfeited  for  nonpayment  of  the  call  of  1874, 
and  1,500  for  nonpayment  under  the  call  of 
1878.  In  regard  to  the  forfeiture  of  the  650 
shares  under  the  call  of  1874,  we  are  of  opin- 
ion that  the  provisions  of  the  articles  oi  as- 
sociation which  authorized  a  forfeiture  were 
strictly  and  precisely  followed  in  every  par- 
ticular, and  therefore  that  forfeiture  was  a 
valid  and  binding  act,  fully  authorized  by 
the  articles,  and  it  must  be  sustained. 

We  are  of  a  different  opinion  in  regard  to 
all  the  forfeitures  under  the  call  of  1878,  and 
therefore  do  not  sustain  them.  The  author- 
ity to  make  any  forfeitures  is  found  in  the 
fourth  section  of  the  articles  of  association, 
which  is  in  the  following  words,  viz.  : 
"The  original  shares  of  this  company  shall 
be  issued  to  the  proprietors  of  the  lands  in 
proportion  to  their  respective  interests  in 
said  lands,  liable  to  no  more  than  five  dol- 
lars per  share  assessment,  and  the  board  of 
trustees  shall  have  authority  to  make  a  req- 
uisition upon  their  several  stockholders  for 
the  pavment  of  such  installments  upon  the 
shares  held  by  them  whenever  they  may  deem 
it  necessary  or  expedient,  by  giving  thirty 
days'  previous  notice  of  the  same  in  one  or 
more  newspapers  published  in  the  city  of 
Philadelphia  and  Detroit,  specifying  in  such 
notice  the  amount  of  such  installment  per 
share,  and  the  time  and  place  of  payment  of 
the  same :  provided,  however,  that  no  install- 
ment shall  be  called  in,  which,  with  the 


vaise  monej  to  repair  their  house.  Perrin  v.  Gran- 
cer(lli68)80Yt.6e& 

AoondltfoD  in  a  deed  of  a  pew  given  by  an  in- 
eorporated  religious  soolety  that  if  the  grantee 
nsball  leave  the  said  meeUafr-hoase  he  shall  ilnt 
offer  the  said  pew  to  the  treasurer**  for  a  sum 
Darned,  or  else  forfeit  hia  rights,  is  u  pheld.  French 
T.  Old  South  Boo.  in  Boston  (1971)  106  Maas.  479. 

For  rights  in  respect  to  pews,  aee  note  to  Ayl- 
ivard  V.  0*Brien  (Mass.)  S  L.  B.  A.  t06w 

n.  VdUaUy  of  escarelM  cf  power. 

a.  in  general. 

In  aooordanoe  with  the  decision  in  the  above  case 
of  llOBSis  V.  ICxTAiiUNB  LAND  Ck>.  it  is  held  by  all 
the  caaes  that  strict  compliance  with  the  law  is  ne- 
oeaaary  to  sustain  a  forfeiture  of  stock.  Such  Is 
the  doctrine  of  lOtohell  v.  Vermont  Ck>pper  Min. 
GOl  (1876)  8  Jones  ft  S.  406. 

The  right  of  forfeiture  of  delinquent  shares  is 
gUrittieeimi  jurie  and  all  that  is  neoeenry  must  be 
exactly  pursued.  Clarke  v.  Hart  (1856)  6  H.  L.  Oas. 
eaa.  5  jar.  N.  S.  447. 27  L.  J.  CJh.  815,  afflrming  Hart 
T.  Clarke.  6  DeG.  M.  ft  G.  288,  reversing  19  Beav. 


To  enforce  statutory  liability  for  deflcienoy 
after  forfeiture  of  stock  tiie  terms  of  the  statute 
must  be  strictly  complied  with.  Lewey's  Island  B. 
Ca  V.  Bolton  (1660)  48  Me.  461, 77  Am.  Deo.  280. 

Under  statute  authorizing  tbe  sale  of  delinquent 
stock  leaving  a  personal  liability  for  any  defloieooy, 
the  terms  of  sale  specified  are  cooditlons  precedent 
to  a  valid  sale.  Portland,  8.  ft  P.  B.  Co.  v.  Graham 
<t)46)  11  Met.  1. 
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Proof  of  sale  must  show  every  fact  named  in  the- 
statute.   Lewey*S  Island  B.  Co.  v.  Bolton,  supra. 

Where  articles  of  aasooiation  are  the  law  govern* 
ing  the  right  of  forfeiture  all  the  conditions  prece- 
dent which  are  made  by  them  must  be  strictly  com* 
plied  with  or  the  proceedings  will  be  void.  West* 
cott  V.  Minnesota  Min.  Co.  (1671)  28  Mich.  146. 

In  the  abeence  of  any  provision  in  a  charter  for 
the  sale  of  forfeited  shares  except  under  order  of 
the  directois,  they  cannot  delegate  their  power 
and  they  cannot  make  the  order  in  the  alternative. 
York  ft  C.  R.  Co.  v.  Bitchie  (1856)  40  Me.  42B. 

A  by-law  providing  for  notloe  under  an  order  of 
tbe  directors  makes  such  order  necessary  to  a  valid 
sale  for  the  forfeiture  of  sharee.  Ludngton  ft  W« 
C.  R.  Co.  V.  Staples  (1865)  6  Gray,  620. 

A  mere  declaration  of  a  forfeiture  of  stook  with* 
out  any  sale  thereof  does  not  prevent  an  action  to 
collect  an  assessment  upon  it,  where  a  by-law  pro* 
vides  for  enforcing  forfeiture  by  sale  at  auction 
after  notice.  Minnehaha  Driving  Park  Aaso.  v. 
Legg  (1802)  60 Minn.  888. 

A  sale  of  stock  to  enforce  forfeiture  is  held  not 
to  be  necessary  where  the  statute  merely  author- 
izes a  forfeiture  without  providing  the  mode  of 
proceeding.  Butland  ft  R  R.  Co.  v.  Thrall  a868)  85 
Yt686. 

But  forfeiture  of  stock  incurred  when  there  is 
no  express  mode  of  establishing  it  provided,  can- 
not be  established  by  declaration  of  trustees  so  as 
to  prevent  equity  from  allowing  redemption  in  a 
proper  case.    Walker  v.  Ogden  (1859)  1  Biss.  287. 

Where  the  statute  says  the  treasurer  may  seD 
stock  at  public  auction  "under  such  regulations  as 
the  corporation  by  its  by-laws  may  direct,**  no 
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amount  already  paid  on  the  share,  shall  make 
the  total  amount  exceed  the  sum  authorized 
by  the  articles  of  this  association ;  and  pro- 
vided, also,  that  notice  of  the  call  for  anr 
installment  shall  be  sent  by  letter  through 
the  postoffice,  addressed  to  all  stockholders 
whose  residence  is  known  to  the  secretary, 
and  it  shall  be  competent  for  the  trustees, 
after  the  expiration  of  thirty  days  from  the 
period  at  which  any  installment  shall  be- 
come due,  to  forfeit  the  stock  of  such  par- 
ties as  may  fail  in  paying  such  installment 
and  the  interest  thereon  from  the  time  such 
installment  shall  have  become  due,  and  the 
stock  so  forfeited  shall  be  «old  at  auction  in 
accordance  with  the  general  laws  of  the  state 
of  Michigan." 

It  will  be  perceived  that,  in  order  to  make 
a  forfeiture  which  should  be  in  accordance 
with  the  power  conferred  by  the  foregoing 
article,  it  would  be  necessary  for  the  trustees 
to  make  a  requisition  for  the  amount  called 
"by  giving  notice  of  the  same  in  one  or 
more  newspapers  published  in  the  city  of 
Philadelphia  and  Detroit,  specifying  in  such 
notice  the  amount  of  such  installment  per 
share,  and  the  time  and  place  of  payment  of 
the  same."  In  point  of  fact  such  a  notice 
was  published  in  the  city  of  Philadelphia, 
but  no  publication  of  any  kind  was  made  in 
Detroit;  and  the  master  has  so  found,  and 
that  it  was  an  irregularity, — in  fact,  a  non- 
compliance with  the  requirements  of  the 
articles  of  association.  It  was  not  onl  v  nec- 
essary that  there  should  be  a  publication  in 
a  newspaper  published  in  Detroit,  but,  be- 
fore an  act  of  forfeiture  could  be  performed 
by  the  trustees,  it  was  essential  tnat  thirty 
davs  diould  elapse  after  the  first  publication 
before  Uie  installment  would  become  pay- 


able. But,  if  there  was  no  publication  at 
all  in  a  Detroit  paper,  then  there  was  no 
period  of  thirtv  days  which  commenced  to 
run  prior  to  the  day  of  payment,  and  by 
necessary  oonseauence  no  day  of  payment. 
Hence  the  installment  was  not  due  at  any 
time,  and  the  stockholders  were  in  no  default 
for  not  paying.  Therefore  two  primary, 
elemental  prerequisites  to  any  right  of  for- 
feiture were  altogether  absent,  to  wit— First, 
the  publication  in  a  Detroit  newspaper ;  and, 
next,  the  lapsing  of  an  interval  of  thirty  days 
between  the  publication  of  the  notice  and  the 
day  of  payment.  Both  of  these  requirements 
were  indispensable,  but  the  second  of  them 
is  so  manirestly  and  so  fatally  Indispensable 
that  the  mere  statement  of  the  proposition  is 
its  own  proof.  If  the  thirty  days  of  grace 
are  absent  from  the  case,  the  power  to  de- 
clare the  forfeiture  never  arose,  never  came 
into  existence,  and  the  subsequent  declara- 
tion of  the  forfeiture  was  simply  a  void  act, 
altogether  nugatory,  and  of  no 'effect  what- 
ever. 
If  authority  were  wanting  for  so  plain  a 

f proposition,  a  perfect  and  authoritative  11- 
ustration  is  found  in  the  case  of  Ncrthamvton 
Mut.  Live  Stock  Iru,  Oo.  v.  Stewart,  89  N.  J. 
L.  486.  The  company  brought  an  action 
against  a  member  to  recover  an  aAsessment. 
In  the  court  below  a  judgment  was  obtained, 
which  was  reversed  by  the  court  of  errors 
and  appeals,  who  said :  "  The  plaintiff  is  a 
mutual  insurance  company.  Its  scheme  of 
organization  draws  each  holder  of  its  policies 
into  its  society,  as  a  member  thereof.  This 
suit  is  instituted  against  the  defendant  as  a 
member  of  the  corporation.  As  such  he  is 
subiect  to  its  constitution,  and  bound  by  its 
by-laws  and  proper  corporate  regulations. 


valid  sale  can  be  made  in  the  abeenoe  of  any  suoh 
regulations  by  by-law.  Mitchell  v.  Yermont  Cop- 
per Min.  Oo.  (1870)  8  Jones  ft  8. 408. 

Action  by  a  oorporation  attemptlov  to  forfeit 
stock  for  non-payment  of  asseasments  under  a  stlp- 
Qlatlon  makloff  Ume  of  the  essence  of  the  contract 
to  pay  them,  was  held  to  be  effectual,  although  the 
company  had  advertised  the  sale  of  the  shares  after- 
wards, which  was  postponed  from  time  to  time 
and  ncFer  took  place.  The  court  held  that  any  dls- 
poaltlon  of  the  shares  by  the  corporation  after 
their  forfeiture  could  not  be  contested  by  the  for- 
mer owner  who  attempted  to  redeem  them.  Weeks 
V.  SUver  Islet  Oonsol.  Min.  Co.  (1887)  28  Jones  ft  S.  1. 

Where  shares  were  forfeited  to  satisfy  a  lien 
thereon  without  any  sale  under  a  provision  In  the 
deed  of  settlement  for  a  lien  with  liberty  to  forfeit 
the  shares  in  aatlaf action  of  a  debt  without  saying 
anything  about  a  default,  the  court  says:  ^*We  must 
consider  that  the  shares  if  taken  were  to  be  taken  at 
their  real  value  and  applied  in  reduction  of  the 
debt.**  The  company  was  held  not  obUged  to  sell 
them,  but  If  it  did  not  must  frive  full  market  value 
without  deduction  for  the  probable  elfect  of 
throwing  the  shares  on  the  market.  Stubbs  v.  Lister 
(1841)  lYounge  ft  C.  Oil.  Gas.  8L 

A  Judicial  sale  of  shares  on  a  default  decree 
against  a  nonresident  shareholder  for  assessments, 
which  was  obtained  by  publication,  was  held  void 
for  want  of  jurisdiction  where  the  charter  con- 
ferred no  power  to  forfeit  and  sell  and  the  shares 
were  not  seised  and  taken  into  custody,  since  the 
proceeding  must  be  viewed  as  being  in  ran,  Wil- 
liams V.  Lowe  (1878)  4  Neb.  88S. 

A  resolution  to  forfeit  the  shares  of  a  single 

97L.R.A. 


stockholder  is  in  no  sense  a  by-law  and  cannot  bo 
sustained  where  there  is  no  by- law  on  the  subject 
but  the  power  is  given  by  statutory  provision  that 
the  corporation  may  make  by-laws  therefor.  Budd 
7.  Multnomah  Street  R.  Oo.  (1887)  15  Or.  418. 

A  resolution  that  the  name  of  deUnquent  stock- 
holders '*be  taken  from  the  rolls*'  if  they  do  not 
pay  within  the  next  thirty  days  does  not  show  a 
forfeiture  without  further  action,  or  defeat  recov- 
ery of  the  assessments  by  the  corporation.  Haya 
V.  Itamklin  County  Lumber  Oo.  (1802)  86  Neb.  611. 

A  statutory  prorision  that  a  delinquent  share- 
holder *'sbaU  absolutely  forfeit**  his  shares,  con- 
strued with  a  later  provision  that  no  advantage 
shall  be  taken  of  suoh  forfeiture  until  thirty  days* 
notice  has  been  given,  does  not  make  a  forfeiture 
effective  without  a  declaration  thereof  after  such 
notice.  Yan  Diemen*8  Land  Oo.  v.  Oockerell 
(1867)  1  0.  B.  N.  8.  788, 86  L.  J.  O.  P.  806;  Graham  v. 
Van  D1emen*s  Land  C!o.  (1866)  1  Hurlst.  ft  N.  641,  88 
L.  J.  Bxch.  78. 

A  mere  resolution  of  directors  that  ^Mf  delin* 
quent  stockholders  do  not  pay  their  full  subscrip- 
tion stock  wiUiln  the  next  thirty  days  their  names 
shall  be  taken  from  the  rolls**  will  not,  without 
further  action,  effect  a  forfeiture  or  prevent  the 
enforcement  of  the  subscription.  Hays  v.  Frank- 
lin (}ounty  Lumber  Oo.  tupra. 

Calls  proclaiming  that  stock  will  be  forfeited  if 
they  are  not  paid  are  not  enough  to  constitute  for- 
feiture. Macon  ft  A.  R.  Oo.  v.  Vason  (1878)  87  Ga. 
814. 

A  declaration  that  stock  of  telinquent  subscrib- 
ers will  be  forfeited  unless  payment  is  made  before 
a  particular  time  Is  held  not  to  constitute  a  for- 
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which  he  is  presumed  to  know  and  under* 
gtand;  .  .  .  and  he  is  entitled,  in  his 
relations  to  the  companT,  to  whatever  aid 
and  protection  they  provKle  for  him.  .  .  . 
How  and  when  the  tax  is  to  be  levied  is 
provided  for  in  the  thirteenth  article  of  the 
by-laws,  as  follows :  '  If  the  funds  in  hand 
be  insufficient  to  pay  all  losses,  the  directors 
shall,  by  resolution,  levy  a  tax  on  the  mem- 
oers  of  the  companv  ...  on  the  amount 
insured,  and  they  shall  publish  such  levying 
in  two  newspapers  of  the  county,  and  all 
persons  insured  at  the  time  of  such  levying 
of  tax  shall  pay  his  amount  of  tax  to  the 
treasurer  or  his  order  within  sixty  days  from 
the  day  of  such  public  notice.  *  The  four- 
teenth article  provides  that,  if  any  member 
neglect  or  refuse  to  pay  his  tax  for  sixty 
days  from  the  day  public  notice  shall  tie 
given,  the  company  may  sue  for  and  recover 
the  same,  with-  interest  and  costs  of  suit. 
The  delinquent  must  be  in  default  sixty  days 
after  publication  of  the  tax  levy  in  two  news- 
papers. .  .  .  There  was  nothing  to  show 
that  such  publication  had  ever  been  made  by 
the  company.  The  demand  contains  no  al- 
legation, and  the  evidence  fails  to  show,  that 
such  public  notice  was  given  before  the  suit 
was  brought.  The  fact,  even,  that  personal 
notice  of  the  assessment  was  served  by  the 
company  upon  the  defendant  is  not  sufficient 
answer  to  his  objection." 

The  court  said  further  that  it  might  even 
be  admitted  ^  tliat  personal  notice  served  to 
apprise  him  better  than  public  notice  would 
have  done,  but  sixty  days  of  grace  were  not 
to  be  computed  from  the  time  when  personal 
notice  should  be  given  him,  but  from  the 
giving  of  public  notice,— an  event  equally 
wiUiio  the  company's  control,  and  adopted 


in  its  law. "  If  all  this  is  true  of  a  mere  call 
to  pay  in  an  assessment,  whidi  can  easily  be 
recovered  after  another  and  proper  assessment 
has  been  made,  with  how  much  greater  force 
does  it  apply  when  the  conseouence  of  non- 
payment is  the  forfeiture  ana  absolute  loss 
of 'an  immensely  valuable  interest— in  this 
case  worth  in  one  instance  $29,000  and  up- 
wards—for the  failure  to  pay  $86.11. 

In  the  case  of  Stevens,  it  was  undoubtedly 
the  fact  that  he  had  no  knowledge  whatever 
of  the  call  of  1878  until  in  18£?,  when  he 
wrote  to  the  secretary,  making  inquiry  in 
regard  to  his  stock,  and  was  informed  that 
it  had  been  forfeited  for  nonpayment  of  the 
calls  of  1878.  He  and  his  family  lived  in 
Detroit,  but  he  was  absent  a  large  part  of  the 
time  in  the  Rocky  Mountain  territories,  en- 

f;aged  in  geological  explorations  and  min- 
ng.  If  the  notice  had  been  published  in 
Detroit  his  familv  might  have  seen  it,  and 
informed  him  of  it.  The  publication  in 
Philadelphia  was  obviously  of  no  service, 
and  a~  publication  in  Detroit  would  be  of  far 
greater  importance  to  him  and  his  rights  than 
publication  any  where  else.  But,  while  this 
consideration  affects  the  merits  6i  his  case  on 
the  facts,  his  right  to  the  Detroit  publication 
is  one  of  the  conditions  of  his  contract,  and 
he  is  therefore  entitled  to  have  it  rigidly  and 
strictly  enforced. 

In  the  case  of  Oermaniawn  Pom.  R,  Co.  v. 
Filler,  00  Pa.  180,  100  Am.  Dec.  646,  we  said 
(Sharswood,  «/.);  *'We  must  look  to  the 
charter  for  the  power  of  the  directors  to  for- 
feit the  stock.  No  doubt  the  power  given 
must  be  strictly  pursued,  and  if  any  restric- 
tions or  limitations  therein  provided  have 
been  disregarded  the  alleged  act  of  forfeiture 
must  be  declared  invalid.    This  is  so  for  the 


feiture  without  a  farther  declaratlOD  of  forfeiture. 
Water  Yalley  Mfg.  C!o.  v.  Seaman  (1876J  68  MIm. 
665. 

Bat  in  another  ease  a  resolution  that  all  stock 
on  which  aoBoaoments  should  remain  unpaid 
on  a  certain  date  **8taall  be  and  hereby  is  for- 
feited to  the  use  of  this  corporation,"  and  that  the 
treasurer  shall  g'ive  immediate  notice,  and  that  all 
atock  forfeited  by  virtue  of  the  resolution  should 
be  sold,  was  held  a  fioal  declaration  of  forfeiture. 
BuUand  ft  B.  U.  Ck).  v.  Thrall  asSB)  36  Yt.  680. 

A  resolution  declaring  in  general  terms  that  sub- 
scriptions not  fully  paid,  a  notice  of  which  has 
been  duly  served,  be  forfeited,  is  not  elfectlve  with- 
out speoifyinv  what  subscriptions  are  thus  for- 
feited. Johnson  v.  Albany  ft  8.  U.  Oo.  (1870)  40 
How.  Pr.  198. 

A  mere  declaration  of  forfeiture  is  not  effective 
when  there  is  no  express  provision  of  charter  or  of 
law  authorizinir  it,  but  in  such  case  a  judicial  for- 
feiture may  be  bad  for  default.  Chase  v.  Bast 
Tennessee,  V.  ft  G.  R.  Ck>.  (1880)  6  Lea,  416. 

A  resolution  of  directors  declaring  shares  for- 
feited will  be  presumed  to  have  been  made,  al- 
though there  is  no  record  of  it,  where  entries  of 
the  transfer  of  the  shares  to  the  company  and 
of  the  forfeiture  of  the  shares  has  been  made, 
which  oould  only  have  been  done  when  ordered  by 
such  reeolution.  KnlghVs  Case  (1867)  L.  R.  2  Ch. 
»!,  15  L.  T.  N.  8.  648, 86L.  J.  Ch.  817, 15  Week.  Bep. 
2M. 

A  sale  of  stock  forfeited  must  be  for  a  legal  assess- 
ment. Lewey*s  Island  B.  Ca  v.  Bolton  (1880)  48  Me. 
451, 77  Am.  Dec.  286. 

A  sale  for  assessments  ef  which  one  is  illegal,  is 
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void,  and  no  action  wlU  He  for  a  deficiency  under 
the  statutes.  Btoneham  Branch  B.  Co.  v.  Gould 
a864)  2  Gray,  277. 

Assessments  made  by  directors  outside  the  state 
of  incorporation  are  not  effective  to  justify  a  for- 
feiture of  stock  for  nonpayment  as  against  a 
stockholder  who  had  not  partloipated  in  Buch  acts. 
Ormsby  v.  Vermont  Copper  Min.  Co.  (1874)  68  N.  T. 


A  declaration  of  forfeiture  of  shares  made  by  di- 
rectors who  bad  made  the  call  on  which  forfeiture 
was  based  without  befog  legally  elected  was  held 
void  for  that  reason.  Garden  Gully  United  Quarts 
Min.  Co.  V.  McLister  (1876)  1  App.  Cas.  88, 24  Week. 
Bep.  744,88  L.  T.  N.  8.  408. 

Two  directors,  although  snlBclent  to  form  a 
quorum  of  a  properly  oonstltuted  board,  were  held 
Incompetent  either  to  increase  the  number  of  di- 
rectors or  to  make  a  call  on  which  a  forfeiture 
oould  be  based,  where  the  articles  provided  that 
the  board  should  consist  of  not  less  than  three  nor 
more  than  seven.  Faure  Biectric  Accumulator 
Co.  V.  Phlllipart  (1888)  68  L.  T.  N.  8. 625. 

But  a  director  who  acted  in  making  a  call  when 
in  fact  there  were  not  enough  to  make  a  valid 
board,  was  held  estopped  to  deny  the  validity  of 
the  call  on  which  a  forfeiture  of  his  shares  had  been 
declared.   Ibid. 

A  forfeiture  was  held  void  for  the  reason  that 
both  it  and  the  call  on  which  it  was  based  were 
made  by  four  direcrors  only  where  the  articles 
provided  that  the  business  should  be  conducted  by 
not  less  than  five.  Bottomley*s  Case  (1880)  L.  B.  18 
Ch.  Dir.  881,  28  Week.  Bep.  138, 60  L.  J.  Ch.  107, 48 1^ 
T.  N.  8. 620. 


810  ■ 


Pekmstlyania  Sufbbmb  Coubt. 


OCT.« 


special  reason  that  it  is  one  of  those  forfeit- 
ures against  which,  if  regular,  equity  does 
not  relieve."  In  Westeoit  v.  Minnesota  Min, 
Co.,  28  Mich.  145,  Mr.  Jtutice Coolej,  deliy- 
ering  the  opinion  of  the  court,  said:  *'As- 
suminer,  however,  that  the  first  and  second 
conditions  to  valid  assessment  were  complied 
with,  it  is  very  clear,  we  think,  that  notice 
of  the  meetings  as  required  by  the  articles  Is 
not  shown  to  have  been  given.  .  .  .  The 
parties,  in  associating,  clearly  had  a  right 
to  stipulate  for  any  notice  they  saw  fit ;  and 
we  cannot  say  that  a  different  one  would 
have  been  equally  effectual,  and  therefore 
must  be  held  sufficient.  There  were  reasons 
which  they  might  have  regarded  of  much 
force  for  insisting  upon  a  written  notice  In 
every  instance,  and  when  proceedings  in 
invitum  were  taken  against  them  they  were 
not  bound  to  give  heed  to  any  other.  .  .  . 
The  right  to  forfeit  shares  in  any  Joint-stock 
undertaking  must  come  from  the  law,  and 
can  only  be  exercised  in  the  manner  provided 
by  the  law.  In  this  case  the  articles  of  as- 
sociation were  the  law  governing  the  right 
of  forfeiture,  and  all  the  conditions  precedent 
which  were  made  by  them  must  have  been 
strictly  complied  with,  or  the  proceeding 
would  be  void."  In  1  Redfleld  on  Railways, 
211  (ed.  1887) ,  the  author  says :  ''The  com- 
pany in  enforcing  the  payment  of  calls  by 
forfeiture  of  stock  must  strictly  pursue  the 
mode  pointed  out  in  their  charter  and  the 
general  laws  of  the  state.  This  is  a  rule  of 
universal  application  to  the  subject  of  for- 
feiture, and  one  which  the  courts  will  rigidly 
enforce,  and  more  especially  where  the  forfeit- 
ure is  one  of  the  prescribed  remedies  given 
to  the  party,  and  against  which  equity  does 
not  relieve  when  fairly  exercised."    In  Tom- 


lin  V.  Tonic  db  P.  R,  Oa,,  28  111.  439.  the 
eleventh  section  of  the  charter  required  no- 
tices of  calls  to  be  publisfied  for  thirty  days 
in  two  newspapers  published  in  the  vicinity 
of  the  road.  An  action  of  assumpsit  was 
brought  for  unpaid  calls,  and  a  certificate 
was  filed,  stating  that  notice  had  been  duij 
driven  bypublishmg.  The  court  said  (Caton, 
J.):  *^We  are  inclined  to  think  that  the 
averments  of  notice  In  the  first  and  second 
counts  are  insufficient.  .  .  .  The  eleventh 
section  of  the  charter  positively  requires  no- 
tice of  the  calls  to  be  published  for  thirty 
days  in  two  newspapers  published  In  the  vi- 
cinity of  the  road.  We  are  Inclined  to  think 
that  this  notice  required  by  the  charter  could 
not  be  dispensed  with  by  giving  actual  no- 
tice  to  the  subscriber."  To  the  same  effect  is 
Rutland  dt  B.  R,  Co,  v.  ThraU,  85  Yt.  586, 
in  which  the  court  said,  ''The  subscriber, 
by  incorporating  this  [newspaper  notice  for 
thirty  days]  Into  his  subscription,  secures 
the  notice  as  a  condition  precedent,  without 
compliance  with  which  he  is  not  liable  to 
suit. "  In  Hughes  v.  Antietam  Mfg,  Oo, ,  84 
Md.  816,  the  court  said :  "  The  manner  o 
giving  notice  is  prescribed  by  the  law  under 
which  the  calls  were  made,  and  it  was  the 
plain  duty  of  the  directors  to  have  complied 
strictly  with  Its  requirements  in  this  respect. 
They  had  no  right  to  dispense  with  the  mode 
and  manner  of  notice  tnus  prescribed,  and 
where,  by  positive  law,  personal  notice  is 
required,  a  written  notice  through  the  mail 
Is  not  a  compliance  with  the  statute. "  The 
same  doctrine  is  enforced  in  Macon  d  A.  R. 
Go,  V.  Vason,  57  Ga.  814 ;  Alabama  d  F.  R. 
Co.  V.  Rowley,  9  Fla.  608 ;  and  People  V.  Fire 
Department  of  Detroit,  81  Mich.  458,— and  in 
many  other  cases  unnecessary  to  be  cited. 


A  nle  of  delinquent  shares  to  not  unlawful  be- 
oauae  the  aonsments  not  paid  would  not  have 
been  neoesBary  if  the  trustees  of  the  oorporation 
bad  not  previously  misappropriated  its  funds. 
ICarsball  v.  Golden  Fleece  Gold  ft  Bflver  Min.  Go. 
0B8D  16  Nev.  ISaw 

The  tender  of  the  amount  due  is  sufncieot  to  de- 
feat a  valid  sale  of  stook  as  deUnquent.  Mitchell 
V.  Vermont  Oopper  lOn.  Co.  (ISTSj  8  Jones  ft  8.  40S, 
afflrmedinerN.Y.SSO. 

A  protest  against  payment  in  a  letter  accompany- 
ing a  check  for  the  amount  of  a  call  and  reciting 
the  fact  that  the  check  is  forwarded  for  the 
amount  of  the  call,  will  not  prevent  it  from  being 
a  valid  tender  so  as  to  prevent  a  forfeiture  for  non- 
payment. Bweny  v.  Smith  (iSOB)  L.  B.  7  Eq.  8S4,  88 
L.J.Gh.44S. 

\k  Necessity  of  notUe. 

Lack  of  notice  either  personally  or  by  mail  to 
fatal  to  a  sale  of  stock  as  a  forfeiture  where  such 
notice  to  prescribed  by  by-law.  Mitchell  v.  Ver- 
mont Gopper  Min.  Go.  (1876)  8  Jones  ft  8. 406. 

Beasonable  notice  that  stook  will  be  forfeited 
unless  assessments  are  paid  by  a  certain  time  to 
necessary  to  make  a  declaration  of  forfeiture 
valid.  Rutland  ft  B.  B.  Go.  v.  Thrall  (1868)  85  Vt. 
686. 

But  a  provision  for  a  notice  of  forfeiture  which 
has  been  declared,  made  m  articles  of  association, 
to  held  m  Kni9ht*s  Gase  (1867)  L.  B.  2  Gh.  821, 15  L. 
T.  N.  &  646, 86  L.  J.  Gh.  817,  not  to  be  essential  to 
the  completiOD  of  the  forfeiture,  but  as  matter 
more  of  form  than  of  substance.  This  notice  was 
different  from  that  called  for  by  another  article, 
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which  was  to  be  given  twenty-eliiht  days  before 
forfeiture. 

o.  Suffldeney  cif  notice. 

Notice  of  forfeiture  to  properly  served  upon  the 
person  whose  name  to  on  the  register  as  owner,  al- 
though he  has  become  a  bankrupt.  Graham  v. 
Van  Diemen*s  Land  Go.  (1866)  1  Hurtot.  ft  N.  541, 26 
L.  J.  Bzch.  78. 

A  notice  of  assessment  need  not  expressly  notify 
the  stockholder  that  forfeiture  will  follow  non- 
payment where  a  statute  authorizes  oalto  '*  under 
the  penalty  of  forfeiture.**  Hill  v.  Ntebet  (1884)  100 
Ind.  841. 

Where  a  by-law  prescribes  that  notice  of  for- 
feiture of  stock  must  be  siirned  by  the  treasurer  or 
a  director  and  an  order  prescribiag  sale  at  public 
auction,  these  provtoions  must  be  complied  with. 
Lewey'B  Island  B.  Go.  v.  Bolton  (I860)  46  Me.  451,  77 
Am.  Bee.  £86. 

A  forfeiture  founded  on  non-compliance  with  a 
notice  which  demanded  interest  from  the  date  of 
a  call,  when  it  was  only  payable  from  a  subsequent 
day,  is  invalid.  Johnson  v.  Lyttle*s  Iron  Agency 
(1877)  46  L.  J.  Gh.  786,  L.  B.  6  Gh.  Dlv.  687, 25  Week. 
Bep.  548, 86  L.  T.  N.  8. 628. 

Notice  orally  given  to  held  iosufflclentto  makea 
valid  meeting  so  as  to  sustain  a  forfeiture  for  non- 
payment of  an  assessment  made  at  such  meeting, 
where  the  articles  which  were  the  law  of  the  case 
required  a  written  or  printed  notice  served  twenty 
days  in  advance.  Westcott  v.  Minnesota  Min.  Go. 
(1871)  23  Mich.  145. 

Notice  by  publication  extensively  made  in  frood 
faith  to  held  sufficient  notice  to  stockholderB  of  the 
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The  English  cases  are  equally  clear  and 
pOBitiye  to  the  effect  that,  In  order  to  sus- 
tain a  forfeiture  of  property,  every  condi- 
iioD  precedent  must  be  strictly  and  literally 
complied  with.  In  Johman  v.  LytUe'i  Iron 
Agency,  L.  R.  5  Ch.  Div.  687,  it  was  said 
by  James,  L.  J,:  ^ I  am  of  opinion  that  the 
notice  of  December  21st  did  not  comply 
0trictly  with  the  provisions  of  the  contract 
between  the  company  and  the  shareholders 
which  is  contained  in  the  regulations  of 
Table  A.  It  is  the  established  rule  of  the 
courts  of  chancery  and  of  the  courts  of  com- 
mon law  that  no  forfeiture  of  property  can 
be  made  unless  every  condition  precedent  has 
been  strictly  and  literally  complied  with. 
A  very  little  inaccuracy  is  as  fatal  as  the 
greatest.  Here  the  notice  is  inaccurate.  It 
18  therefore  bad  and  the  forfeiture  is  invalid. " 
Hellish,  Z.  </.,  in  the  same  case,  said:  **! 
think  that,  if  the  notice  departs  in  any  re- 
spect from  the  statutory  form,  it  is  impossi- 
ble for  us  to  go  into  the  question  how  mudi 
it  departs.  It  is  a  bad  notice,  and  the  subse- 
quent resolution,  which  is  founded  upon  it, 
is  invalid.  In  this  case  the  notice  was  inac- 
curate in  demanding  the  payment  of  interest 
from  the  date  of  the  call."  One  of  the  pro- 
visions of  Table  A  directed  that  interest 
should  be  due  on  calls  from  the  date  of  pay- 
ment, and  for  this  small  variance  in  the  no- 
tice it  was  held  that  the  subsequent  resolu- 
tion of  forfeiture  of  the  shares  in  question 
was  void.  Other  English  cases  to  the  same 
effect  are  dparki  v.  Liverpool  Watenoorka  Co. 
18  Yes.  Jr.  428 ;  Wation  v.  Eale§,  28  Beav. 
d94 ;  Clarke  v.  Edrt,  6  H.  L.  Cas.  688.  In 
the  last  case,  Lord  Chelmsford  said,  ''It  is 
unnecessary  to  advert  to  the  principle  that 
forfeitures  are  strietimmi  juris,  and  that  par- 


ties who  seek  to  enforce  them  must  exactly 
pursue  all  that  is  necessary  in  order  to  en- 
able them  to  exercise  this  strong  power. " 

It  is  not  necessary  to  pursue  the  citations 
further.  They  are  really  not  in  controversy. 
The  learned  master  admitted  their  correctness 
and  their  force.  But  he  was  misled  into  re- 
fusing the  proper  effect  of  absolute  invalidity 
of  the  forfeitures  declared  under  the  call  of 
1878  by  a  theory  of  acquiescence  and  of  laches 
on  the  part  of  these  appellants  in  seeking  to 
set  aside  the  forfeitures.  The  cases  be  cites 
in  support  of  his  conclusions  are  all  well 
enough  in  their  way,  but  they  are  inapplic- 
able to  the  facts  of  this  case.  In  Sparks  v. 
Liverpool  WaUrwroks  Co. ,  18  Yes.  Jr.  428,  the 
calls  were  made  and  the  proceeding  to  forfeit 
was  conducted  in  strict  accordance  with  the 
rules  of  the  company,  and  the  forfeiture  was 
sustained  upon  the  insufficiency  of  the  excuse 
for  noncompliance  with  the  call  on  the  part 
of  the  delinquent  shareholder.  In  Prender- 
ffost  V.  Turton,  1  Tounffe  &  0.  Ch.  Cas.  109, 
the  stock  was  paid  in  full,  but  the  original 
articles  of  agreement  authorized  the  directors 
to  call  for  additional  shares  to  carry  on  the 
operations  of  the  company.  8uch  a  call  was 
niade  in  accordance  with  the  articles,  and 
the  plaintiff  did  not  comply,  but  temporized, 
and  finally  refused  to  pay.  The  company 
bein^  a  mining  company,  and  requiring 
contributions  from  its  members  to  conduct 
the  business,  and  the  other  members  having 
constantly  paid  their  contributions,  until 
the  business  became  profitable,  it  was  in- 
equitable that  the  plaintiff  should  stand  aloof 
while  others  were  furnishing  the  means  to 
proceed  with  the*  business,  and  be  permitted 
to  participate  in  the  profits  thus  earned,  by 
means  of  a  restoration  to  his  forfeited  shares. 


time  within  wbloh  anent  must  be  made  to  a  plan 
of  reorganization  after  forecloeure  In  order  to 
work  a  f orfeitare  of  the  rights  of  tboee  wbo  do  not 
•flsent.  Yatable  v.  New  York,  L.  R  ft  W.  R.  Co. 
<1884)96N.Y.IS. 

A  by-law  requiring  notloe  to  be  posted  In  a  ooo- 
spicoons  place  Is  not  shown  to  have  beeo  complied 
wltb  by  proof  merely  tbat  it  was  posted  in  a  public 
place.  Lewey*B  Ulaod  B.  Co.  v.  Bolton  (1880)  48  Me. 
451. 77  Am.  Dea  288. 

A  requirement  of  notice  at  tbe  *'  usual  or  )At 
place  of  abode  **  of  a  delinquent  stockholder  in 
order  to  forfeit  his  stock  is  not  complied  with  by 
takioff  the  notloe  for  a  stockholder  who  had  left 
tlie  country  to  the  former  place  of  business  of  a 
firm  to  which  be  belonged,  but  which  bad  l)een 
•hut  op,  and  then  lo  aocordaooe  with  a  direction 
posted  on  the  premises  to  send  notices  of  the  firm 
to  a  certain  place,  taking  the  notice  to  that  place 
where  it  was  left  with  a  request  to  obtain  aooept> 
ance  of  the  notice.  Van  Diemen^s  Land  Co.  v. 
Cockerell  a8G7)  1  C.  B.  N.  8.  782. 28  L.  J.  C.  P.20B. 

A  three  days*  notice  of  sale  by  publication  is 
not  reasonable  notice  to  a  stockholder  who  is 
known  to  reside  in  a  remote  part  of  another  state. 
Lexington  ft  W.  C.  B.  Co.  v.  Staples  (1865)  5  Gray, 


A  deolaratlon  on  August  15  of  forfeiture  of  all 
stock  on  which  assessments  Rhould  remain  unpaid 
the  20tb  of  September  following  is  held  not  unrea- 
sonable in  the  absence  of  any  proYlslon  fixing  the 
time  of  notloe  where  Immediate  notice  is  required 
to  be  given  of  the  declaration.  Butland  ft  B.  B. 
Co.  V.  Thrall  (1883)  85  Vt.  58B. 

Proof  of  notice  thirty  days  before  sale  is  not  sulB- 
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dent  where  tbe  statute  requires  thirty  days*  notice 
before  order  to  selL  Lewey*s  Island  B.  Co.  v.  BoU 
ton  (1880)  48  Me.  461,77  Am.  Dea  288. 

Statutory  provision  for  forfeiture  on  thirty  days* 
neglect  to  pay  after  a  notice  specified  in  public 
papers  must  be  strictly  complied  wltb  and  the  right 
to  enforce  an  unreasonable  penalty  against  a  de- 
linquent stockholder  must  be  tested  by  the  letier 
of  tbe  statute.  So  where  publication  was  pre- 
scribed in  newspapers  at  two  places,  tbe  failure  to 
publish  in  one  of  them  cannot  be  excused  on  the 
ground  that  publication  of  the  other  was  sullU 
cient.  Louisville  ft  B.Tump.  Boad  v.  Meriwether 
(1844)  5  B.  Mon.  18. 

The  rules  of  a  mining  partnership  on  cost-book 
principle  providing  power  *'  to  declare  absolutely 
forfeited**  all  delinquent  shares  and  a  requirement 
of  ten  days*  notice  was  not  compiled  with  by  giv- 
ing notice  for  an  impossible  day  such  as  Monday 
tbe  9th  of  March,  when  the  i^h  fell  on  Friday. 
Watson  V.  Bales  asSfi)  28  Beav.  284, 8  Jur.  N.  S.  58, 
28L.J.Ch.36L 

in.  Redemption  or  other  remedy  of  ttoehhclder. 

Where  failure  to  pay  assessment  was  due  to  mis- 
take, redemption  of  stock  after  mere  declaration 
of  forfeiture  by  tnutees  was  allowed  on  full  pay- 
ment of  principal  and  Interest,  there  being  no 
mode  of  enforcing  the  forfeiture  expressly  pro> 
vided.    Walker  v.  Ogden  (1868)  1  Blss.  287. 

Where  shares  had  kieen  forfeited  without  allow- 
ing the  full  market  value,  as  the  court  held  should 
have  been  allowed,  a  redemption  was  granted. 
Stubbs  V.  Lister  (1841)  1  Tounge  ft  C.  Ch«  Cas.  8L 

The  fact  that  failure  to  pay  a  call  on  which  a 
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Clarke  v.  Bart,  6  H.  L.  Cas.  649,  was  an 
application  of  the  same  principle  in  some- 
what different  circumstances.  It  was  held 
that  upon  all  the  facts  in  the  case  there  was 
an  intentional  abandonment  of  the  enterprise 
by  the  plaintiff  after  a  full  knowledge  of 
the  forfeiture,  and  an  opportunity  to  join  in 
the  further  necessary  expenditures  to  main- 
tain the  existence  and  business  of  the  com- 
pany. Rule  V.  Jewell,  L.  R.  18  Ch.  DiT. 
660,  was  quite  similar  in  its  leading  facts, 
being  an  absolute  refusal  to  pay,  not  only 
previous  calls,  but  subsequent  necessary  con- 
tributions to  enable  the  business  to  be  car- 
ried on ;  and  Uie  court  held  that  both  inten- 
tional abandonment  and  persistent  laches  and 
lying  by  to  take  chances,  after  full  notice 
of  forfeiture  proceedings,  were  developed  by 
the  testimony,  and  they  refused  to  restore 
the  forfeited  shares.  But  there  are  no  such 
facts  in  the  present  case.  The  Metalline 
Land  Company  was  not  engaged  in  any  min- 
ing or  manufacturing  business  requiring  con- 
stant contributions  from  its  members  to  sus- 
tain either  its  existence  or  its  business.  The 
proceedings  to  forfeit  the  shares  of  the  ap- 
pellants were  absolutely  void  for  a  fatal 
want  of  compliance  with  an  essential  pre- 
requisite to  any  forfeiture.  There  was  no 
lying  by  for  chances  while  others  were  keep- 
ing the  company  alive  bv  constant  contribu- 
tions which  were  essential  to  that  end.  There 
was  no  intentional  abandonment  of  their  in- 
terests in  the  enterprise,  and  no  conscious 
laches,  after  full  knowledge  of  the  forfeiture 
proceedings.  On  the  contrary,  there  was 
only  an  illegal  and  void  forfeiture  of  their 
shares  set  up  against  their*claim  to  a  con- 
tinued ownership  of  the  shares  which  were 
originally  their  property,  and  which  owner- 
ship had  never  been  legally  divested.  This 
being  their  legal  status,  their  original  own- 
ership continued,  notwithstanding  the  dec- 


laration of  forfeiture.  That  declaration 
was  founded  upon  a  default  of  which  they 
had  never  been  guilty,  for  there  never  was 
a  time,  thirty  days  after  a  notice  to  pay  a 
call,  published  in  two  newspapers, — one  in 
Philadelphia  and  one  in  Detroit, ->at  which 
they  could  have  paid  the  sum  demanded,  or 
any  sum.  Such  a  time  never  arrived,  be- 
cause there  never  was  such  a  publication. 
Hence  they  never  were  in  default,  and  there 
was  no  power  to  forfeit  their  shares,  and  they 
remained  the  owners  of  their  shares  as  fully 
and  as  lawfully,  in  all  respects,  after  the 
declaration  of  forfeiture  as  before.  They 
were  not  bound  to  take  any  notice  of  it,  or 
to  seek  to  have  it  set  aside.  They  already 
held  their  shares,  and  they  continued  to  hold 
them,  and  to  be  capable  of  asserting  their 
ownership  in  any  circumstances  and  lor  any 
purpose.  They  are  not  the  actors  in  the 
present  proceeding.  They  were  the  original 
owners  of  the  shares  in  question,  and  if  any 
other  persons  assert  such  ownership  they 
must  show  it  affirmatively,  and  obtain  a  ju- 
dicial decree  to  that  effect.  This  they  can- 
not do  by  setting  up  a  void  declaration  of 
forfeiture. 

There  is  much  discussion  of  other  matters 
in  the  paper  books,  but  we  do  not  deem  its 
consideration  essential,  in  consequence  of 
our  views  upon  the  leading  subject  which 
lies  at  the  foundation  of  the  entire  conten- 
tion. We  are  of  opinion  that  the  appellants 
are  entitled  to  participation  in  the  distribu- 
tion to  the  extent  of  the  shares  held  by  them 
at  the  time  of  the  call  of  1878,  and  to  that 
extent  the  decree  of  the  learned  court  below 
must  be  reversed.  T%e  decree  of  the  court  be* 
low  is  reuersed,  at  the  cost  of  the  appellees, 
and  the  record  is  remitted,  with  instructions 
to  distribute  the  fund  in  the  hands  of  the 
trustees  in  accordance  with  this  opinion. 


forfeiture  resulted  was  due  to  lirnoranoe  of  the 
call  altbough  the  prescribed  DOtlce  was  sent  to  tbe 
shareholder's  house  while  he  was  absent  from 
town,  and  he  had  relied  upon  payment  by  bis 
bankers  who  bad  been  In  the  babit  of  paying  his 
calls  on  receipt  of  notice  for  tbe  shares  of  another 
person,  but  who  at  the  time  of  this  call  no  longer 
held  those  shares  and  reoeived  no  notice,  does  not 
constitute  ground  for  relief  in  equity  against  the 
forfeiture.  The  oourt  eays  it  cannot  relieve  against 
such  accident  and  that  the  plaintiff  ought  to  hare 
taken  all  due  pains  to  inform  himself.  Sparks  v. 
Liverpool  Waterworks  Ck>.  a807)  13  Ves.  Jr.  428. 

A  stipulation  ^that  the  failure  to  pay  calls  when 
due,  time  being  of  the  essence  of  the  stipulation, 
shall  be  and  be  taken  to  be  a  relinquishment  by  the 
holder  of  the  shares  on  which  payment  has  not 
been  made,  and  the  certificate  and  all  interest 
thereunder  in  regard  to  such  shares  shall  be  null 
and  void,**  is  held  in  Weeks  v.  Silver  Islet  ConsoL 
Min.  Go.  (1887)  28  Jones  ft  a  1,  to  make  a  contract 
clear,  reasonable,  and  in  all  respects  binding,  which 
should  be  enforced  without  interference  of  a 
court  of  equity  to  sanction  or  sustain  its  violation. 

A  notice  that  a  forfeiture  of  shares  will  be  re- 
mitted on  payment  before  the  evening  of  May  10, 
with  a  postscript  to  the  effect  that  the  directors 
have  no  power  to  remit  after  the  Uth,  was  held  to 
be  complied  with  where  payment  was  tendered 
at  the  company*8  ofSce  on  tbe  afternoon  of  the  10th 
and  on  direction  of  a  derk  to  pay  It  to  the  com- 
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pany*s  account  at  a  bank  was  taken  to  the  bank 
five  minutes  after  closing  hours,  where  tbe  bank 
clerk  directed  the  money  to  be  brouirht  In  tbe 
morning,  which  was  done.  The  court  considered 
thatpuyment  was  actually  tendered  on  the  I0tb« 
and  also  it  would  have  been  sulBcient  if  uot  made« 
until  the  Uth.  Re  Quebrada  Co.  a^TS)  42  L.  J.  Ch. 
277, 27  L.  T.  N.  S.  843, 21  Week.  Rep.  429. 

Relief  against  a  forfeiture  of  shares  m  a  Joint- 
stock  company  for  working  a  mine  because  of 
refusal  to  pay  calls  was  denied  in  Prendcrgast  v. 
Turton  (1841)  1  Younge  &  a  Ch.  Gas.  98, 11  L  J.  Ch. 
N.  S.  28, 6  Jur.  1102,  on  the  ground  that  the  owners 
had  acquiesced  in  tbe  forfeiture  of  the  ebares  for 
a  long  period. 

And  after  a  declaration  of  forfeiture  of  shares  of 
a  partner  in  a  cost-book  mine,  it  was  held  that 
even  if  it  was  not  regular,  a  claim  to  tbe  shares 
could  not  be  asserted  after  lying  by  for  more  than 
six  years.  Rule  v.  Jewell  a88D  L.  R.  18  Ch.  Div* 
660, 29  Week.  Rep.  755. 

Delay  in  taking  steps  to  reinstate  delinquent 
stock  for  which  opportunity  was  given  on  reason- 
able terms,  where  the  forfeiture  was  Justified  by  a 
stipulation  that  the  certitlcate  should  be  null  and 
void  on  failure  to  pay  calls  when  due.  was  held  in 
Weeks  v.  Sliver  Islet  Consol.  Min.  Go.  (1887)  23  Jones 
&  8. 1,  to  make  such  laches  as  to  defeat  any  claim 
for  Judicial  relief  against  the  forfeiture. 

After  refusal  to  render  forfeited  shares  on  the 
ground  that  they  were  not  worth  it  and  aoqulescinff 
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6WAK  LAND  &  CATTLE  CO.  (LIMITED). 


Heiirj  L.  FRANK.  AppU, 
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Joseph  E.  FRIEND,  Appi., 

V. 

SAME. 
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!•  The  limbility  of  stockholders  in  ft»]> 
^ign  eorponbttOBfl  must  be  determined  by 
the  law  of  the  state  ander  whloh  suoh  oorpora- 
tlons  were  created. 

8.  The  U»bUlty  of  a  stoekholder  to  the 
eorporatioii  for  calls  made*  though  de- 
pendeot  upon  the  phraseology  of  the  statute 
creating  it,  is  oontraetoaU  and  will  ordinarily  be 
enforced  by  the  courts  of  another  Jurisdiction, 
unless  a  wrong  or  injury  will  be  done  to  the  cit- 
izens of  such  Jurisdiction,  or  the  policy  of  its  laws 
will  be  contravened  or  impaired. 

8.  The  general  role  in  the  United  States 

Is  that,  while  a  corporation  haying  the  right  un- 
der the  statute  creating  it  to  declare  a  forfeiture 
of  shares  for  nonpayment  of  calls  may  exercise 
an  option  to  forfeit  the  stock  or  sue  for  the 
amount  of  the  calls,  it  cannot  forfeit  the  stock 
and  afterwards  sue  at  law  for  such  amount. 

^«  A  positlTe  statutory  provision  that  a 
corporation'  may  not  only  forfeit  stock  for  non- 
payment of  calls,  but  collect  all  calls  made  prior 
to  the  forfeiture,  will  control  any  principle 
adopted  as  a  mere  equitable  rule. 

6.   A  right  of  reeowerjr  by  a  foreign  cor- 


poration*  of  calls  made  npoo  stoek  whloh 
has  been  forfeited  for  nonpayment  of  such  calla. 
being  in  conflict  with  the  current  of  legislatioo 
Id  this  country,  cannot  depend  on  a  by-law 
merely,  but  most  exist  in  the  act  under  which  the 
company  is  Incorporated. 

6.  A  statute  authorising  recowerjr  after 
forfeiture  of  corporate  stock,  of  all  calls  owing 
upon  it  at  the  time  of  forfeiture,  does  not  au- 
^orlze  recovery  of  interest  and  expenses  there- 
after accruing. 

7«  The  right  of  a  corporation  to  reoorer 

in  another  Jurisdiction  the  amount  of  calls  made 
.  upon  its  stock  does  not  depend  upon  any  prin- 
ciple of  comity,  but  upon  the  right  to  enforce  a 
contract  validly  entered  into. 

8*  The  Illinois  statute  providing  that 
foreign  corporations  doing  hnsiness 
in  thestate  shaU  be  subject  to  tiie  lia- 
bilities* restrictions,  and  duties  Imposed  upon 
domestic  corporadoos,  and  have  no  other  or 
greater  powers,  does  not  relieve  a  citizen  becom- 
ing a  stockholder  in  a  foreign  corporation  from  a 
liability  for  calls  made  upon  stock  forfeited  for 
nonpayment  of  such  calls,  Imposed  by  the  stat> 
ute  under  which  suoh  corporation  was  organized* 
as  the  term  **  doing  business**  has  no  relation  to 
the  by-laws  of  the  company,  or  its  relations  to  its 
own  members,  or  its  resort  to  the  Illinois  courte 
to  enforce  such  liability. 

9*  A  corporation  whose  articles  of  asso- 
ciation provide  that  the  holders  of  shares 
for  the  time  being,  whatever  the  number  issued 
or  subscribed  for,  shall  form  the  company,  may 
make  calls  upon  its  stock,  although  the  entire 
amount  of  stock  has  not  been  subscribed  for  or 
the  shares  allotted. 

10.  Secondary  evidence  of  the  books  and 
papers  of  a  corporation  is  inadmissible  in  its  be- 
half, where  the  originals  are  under  itsoontroL 


in  the  forfeiture  until  the  shares  became  valuable, 
the  right  to  redeem  is  lost.  Say  re  v.  Citizens  Qbm 
Light  &  Heat  Ck>.  (1886)  00  Cal.  207. 

But  mere  neglect  to  take  action  for  a  period 
short  of  the  statute  of  limitations  will  not  defeat  a 
stockholder's  remedy  at  law  by  action  for  con- 
Tersion  against  an  invalid  forfeiture  and  sale  of  his 
stock.  Ormsby  ▼.  Vermont  Copper  Min.  Co.  (1874) 
66  N.  Y.  623. 

Under  CaL  GIt.  Code,  section  839,  requiring  the 
flrst  publication  of  delinquent  sales  of  stock  to  be 
at  least  Hfteen  days  prior  to  the  sale,  a  sale  on 
thirteen  days*  notice,  made  under  valid  assess- 
ments, will  not  be  restrained  by  Injunction,  but 
under  section  847  the  delinquent  stockholder  may 
at  any  time  within  six  months  tender  the  amount 
of  the  assessment  to  the  purchaser  and  bring  action 
to  recover  the  stock.  Burn  ham  v.  San  Sianclsoo 
Fuse  Mfg.  Co.  (1888)  76  Gal.  S6. 

No  waiver  of  a  right  of  action  for  conversion  of 
•took  by  invalid  proceedings  to  forfeit  it  was  made 
by  receiving  a  check  for  the  surplus  proceeds  with- 
out knowledge  of  the  failure  to  comply  with  the 
by-lawsb  Allen  v.  American  Bldg.  ft  Loan  Asso. 
(IMS)  49  Minn.  544. 

After  invalid  forfeiture  and  sale  of  stock  for  de- 
fault in  assessments  the  remedy  is  by  action  for  its 
recovery  and  not  by  an  action  for  a  specific  undi- 
vided share  of  the  property  of  the  corporation. 
Bmith  V.  Maine  Boys  Tunnel  Co.  a861)  18  Cal.  111. 

A  corporation  is  liable  in  damages  for  forfeiting 
andseUing  shares  on  account  of  a  default  of  one 
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who  has  transferred  them  to  the  plaintUf  by  a  law- 
ful transfer  which  the  company  has  neglected  to 
make  on  the  books.  Gatchpole  v.  Ambergate.  N.  ft 
B.  ft  E.  Junction  B.  Co.  (I9m  1  Bl.  ft  Bl.  Ill,  7 
RaUway  Cas.  m,  22  L.  J.  Q.  B.  8K,  17  J  ur.  846. 

The  right  to  damages  for  irregular  forfeiture  of  * 
shares  which  is  the  only  remedy  provided  in  articles 
of  association  in  case  shares  are  forfeited  irregu- 
larly, can  be  asserted  by  a  shareholder  against  the 
company  in  liquidation  where  the  forfeiture  was 
declared  without  giving  him  notice  for  the  time 
prescribed.  The  oourt  denied  the  contention  that 
the  forfeiture  must  be  held  wholly  invalid  so  as  to 
exclude  him  from  this  remedy  and  leave  him  on  the 
list  of  contributorles.  Re  New  Chile  Gold  Mln. 
Co.  (1890)  68  L.  T.  N.  8. 844. 

A  decree  against  a  foreign  corporation  to  relieve 
from  forfeiture  of  shares  in  opposition  to  the  con- 
struction of  the  contract  by  the  courts  of  the. 
country  where  the  corporation  belongs  is  denied' 
in  Sudlow  V.  Dutch  Rhenish  EL  Co.  (1836)  21  Beav. 
43. 

A  oourt  has  no  jurisdiction  to  Issue  a  writ  of 
mandamus  to  a  foreign  corporation  to  compel  the 
annulment  of  a  forfeiture  of  stock.  North  State 
Copper  ft  Gold  Min.  Co.  v.  Field  (1886)  64  Md.  161. 

If  an  assessment  is  lawful  no  injunction  will  be 
granted  against  forfeiture  of  shares  for  failure  to 
pay  it.  Gorman  v.  Guardian  Sav.  Bank  (1877)  4  Ma 
App.  180. 

An  injunction  against  the  forfeiture  of  shares 
may  be  granted  where  a  resolution  directing  a  call 
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11*  Proof  of  papers*  entries,  and  reoorde  of  a 
private  corporation  In  its  possession  cannot  be 
made  hy  the  opinion  or  oonolusion  of  a  witness 
■s  to  wliat  is  shown. 

18.  Entries  of  mailing  letters  and  no- 
tices of  calls  upon  corporate  stoclE  are  mere 
memoranda  to  which  the  person  making  them 
may  refer  to  refresh  his  reooliection,  and  not  a 
record  which  can  be  proved  only  by  the  origi- 
nals or  by  oertifled  copies. 

(January  1S,18BS.) 

APPEALS  by  defendaDts  from  Judgments 
of  the  Appellate  Court,  First  District,  af- 
flrming  judgments  of  the  Circuit  Court  for 
Cook  County,  in  fayor  of  plaintiff  in  actions 
brought  to  enforce  payment  of  calls  upon  stock 
of  the  plaintiff  oori)oration,  to  which  defend- 
SDts  had  subscribed.    Reverted. 

The  facts  are  stated  in  the  opinion. 
'  Meeen.  Otis  ft  Grawes,  for  appellant: 

No  action  can  be  maintained  by  a  corpora- 
tion to  recover  upon  a  call  made  upon  its  stock, 
after  the  stock  itself  has  been  forfeited  by  the 
corporation  for  nonpayment 

amaU  y.  Herkimer  Mfg,  &  Hydraulic  Co,  2 
N.  Y.  880;  Bujfalo  A  N,  7.  0.  k  Go.  y.  Dud 
ley,  14  N.  Y.  886;  Mills  y.  Steteart,  41  NY.  884; 
Taylor,  Corp.  §  646;  1  Morawetz.  Priy.  Corp. 
124;  Rutland  A  B.  R,  Go,  y.  ThraU,  85  Vt. 
658;  Cook,  Stock  &  Stockholders.  f^§  121. 184; 
OrecU  Northern  R  Co,  y.  Kennedy,  4  Ezch. 
417. 

The  power  to  sue  and  recoyer  the  amount  of 
a  call  after  forfeiture  of  the  stock  for  nonpay- 
ment of  that  particular  call  was  not  glyen  to 


on  stock  which  Is  fully  paid  up  threatens  to  enforce 
it  by  forfeirare.  Moore  y.  New  Jersey  Liffbtenige 
Co.  (1889)  8  N.  Y.  8.  K.  218. 

A  forfeiture  of  stock  constituting  part  of  an  il- 
legal increase  for  default  after  payment  in  part 
defeats  the  right  of  a  holder,  although  all  the  in- 
creased stock  WEB  sutMequently  retired  by  a  reso- 
lution to  ^^reduoe**  the  stock  to  the  original  amount 
and  bonds  were  issued  to  holders  of  such  stock. 
Knowlton  y.  Congress  ft  B.  Spring  Co.  (1874;  Ul  N. 
Y.  (08. 

lY.  EfeU  of  forfeUMre  on  perdonaiJiabiHty  of  tioek' 

holder. 

tL.  Am  to  aneeements. 

It  is  said  in  the  aboye  case  of  MAimsL  y.  Bwan 
Lahd  ft  Cattlb  Co.  to  be  the  general  rule  In  this 
country  that  a  corporation  haying  the  right  to  de- 
clare a  forfeiture  may  haye  the  option  to  do  so  or 
to  oollecttbe  calls,  but  cannot  forfeit  the  stock  and 
afterwards  sue  at  law.  as  the  exercise  of  forfeiture 
would  end  the  relation  between.the  parties  and  ez- 
^ude  a  resort  to  the  other  remedy;  but  adds  that  it 
has  neyer  been  held  that  a  right  to  do  both  cannot 
be  giyen.  Proyisions  authorising  recoyery  of  the 
deficiency  have  in  fact  been  frequent. 

The  general  doctrine  aboye  stated  has  been  de- 
clared in  several  cases  saying  In  substance  that  a 
corporation  cannot  both  forfeit  shares  of  stock  and 
sue  for  the  amouut  due  upon  them.  Macon  ft  A. 
B.  Co.  y.  Yason  (1876)  ST  Ga.  814:  Lexington  ft  O.  B. 
Co.  y.  Bridges  (1847)  7  B.  Mon.  668, 48  Am.  Dec.  628. 

Also  that  after  forfeiture  of  stock  the  corpora- 
tion cannot  recover  for  prior  unpaid  flgsessments 
even  if  it  it  holds  the  stockholder's  promissory  note 
therefor.    Ashton  v.  Burbanlc  (1873)  2  Dill.  486. 

Also  that  while  an  unsuccessful  attempt  to  sell 
Shares  for  the  purpose  of  forfeiting  them  will  not 
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the  appellee  by  the  statutes  of  Great  Britata,oi 
otherwise,  and  the  articles  of  association 
neither  can,  nor  properly  construed  do,  confer 
any  such  power. 

Rutland  d  B.  B.  Co.  y.  Thrall,  evpra. 

The  appellee  being  a  foreign  corporation, 
organized  under  the  general  statutes  of  Great 
Britain,  can  exercise  no  powers  in  this  slate 
except  by  comity,  and  only  upon  stich  terms 
and  conditions  as  the  people  of  Illinois  may 
deem  proper  to  imjxise.  Nor  can  a  foreign 
corporation  exercise  any  right  which  is  not 
conferred  on  a  corporation  created  by  our 
laws. 

Santa  Clara  Female  Academy  y.  SvUiran, 
116  HI.  884,  56  Am.  Rep.  776;  Granite  State 
Provident  Ano,  y.  Lloyd,  145  111.  620;  Stevene 
y.  Pratt,  101  III.  206;  New  Haven  Horse  Nail 
Co.  y.  Linden  Spring  Co.  142  Mass.  349; 
Hutehine  y.  New  England  Goal  Min.  Co.  4 
Allen,  680;  Jones  y.  .^Hsson.  6  Gray,  288;  Penob- 
scot A  K.  R.  Co.  y.  BartVtt,  12  Gray.  244; 
Blaekstone  Mfg.  Co.  y.  lUaekstone,  18  Gray, 
488;  Halseyw.  McLean,  12  Allen,  438,  90  Am. 
Dec.  157;  Smith  v.  Mutual  L.  Ins.  Co.  of  New 
r<wAr,14  Allen,  886;  Kansas  dE.  H.  Cons'tr.  Co, 
y.Topeka,  8.  dt  W.  R.  Co.  135  Muss.  34;  Rice  v. 
Merrimack  Hoisery  Co.  56  N.  H.  1 14;  -4«A  y.  Bal- 
timore dO.  R.  Co.  72  Md.  144;  Richardson  y. 
New  York  Cent.  R.  Co.  98  Mass.  86;  Usher  v. 
West  Jersey  R.  Co.  4  L.  R.  A.  261, 126  Pa.  206; 
aReiUy  y.  New  York  d  N  E.  R.  Co.  6  L.  R. 
A.  719,  16  R.  I.  895;  Hanna  y.  Grand  Trunk 
R.  Co.  41  111.  App.  116;  lUinois  Cent.  R  Co. 
y.  Cragin,  71  111.  177. 

No  matter  what  construction  may  be  giyen 

to  the  articles  of  association  in  this  case  by  the 

• 

defeat  personal  liability  for  the  assessments  al- 
though the  court  says:  *'Had  the  shares  been  sold 
their  riflrht  to  sue  tlie  defendant  would  without 
doubt  haye  been  destroyed."  Instone  y.  Frankfort 
Bridge  Go.  (1B12)  2  Bibb,  678. 

But  it  does  not  appear  that  in  these  oases  there 
was  any  sale  of  the  stock  or  any  accounting  to  the 
owner  for  its  yalue  or  anything  except  an  absolute 
forfeiture.  The  true  doctrine  we  belieye  to  be  ex- 
pressed with  proper  limitatiuns  in  the  cases  follow- 
ing to  the  effect  that  a  stockholder  cannot  be  sued 
for  deficiency  on  his  aesessments  after  declaring 
his  stock  forfeited  without  any  sale  thereof.  Rut- 
land ft  B.  R.  Ck>.  y.  Thrall  aSBB)  88  Y t.  688. 

Or  that  after  the  forfeiture  of  stock  wiUumt  any 
liabiHtu  to  account  whateyer  the  yalue  of  the  prop- 
erty may  haye  been,  no  action  can  be  maiotaiaed 
for  subscriptions  or  any  part  thereof.  Small  y. 
Herkimer  Mfg.  ft  Hydraulic  Co.  (1849)  2  N.  Y.  83(1 

Also  that  the  forfeiture  of  stock  pending  suit  to 
recover  the  amount  due  thereon  will  constitute  a 
perfect  defense  to  the  action  if  it  was  shown  that 
the  yalue  of  the  stock  forfeited  is  equal  to  the 
amount  due,  and  if  not,  it  will  satisfy  the  debt  in 
proportion  to  such  value.  Herkimer  Mfg.  ft  Hy- 
draulic Go.  y.  Small  a830)  21  Wend.  273. 

It  is  perfectly  reasonable  to  hold  that  a  sheer  for- 
feiture of  stock  is  inconsistent  with  a  claim  of  per- 
sonal liability  for  unpaid  otlls  thereon,  '>ut  it  is  not 
so  reasonable  to  say  that  a  sale  of  shares  in  the 
nature  of  a  foreclosure  sale  to  obtain  what  is  due 
thereon  should  relieve  the  shareholder  of  liability 
for  any  deficiency. 

So  it  has  been  held  on  principle  without  any  ex- 
press provision  therefor  that  a  personal  liability 
for  a  deficiency  after  sale  of  forfeited  stock  re- 
mains. Carson  v.  Arctic  Min.  Co.  (1868)  5  Mich.  288; 
Dexter  ft  M.  Fl.  Road  Co.  v.  MUleni  n8M>  8  Mich. 
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eoforU  of  Qreat  Britain,  where  the  operation 
was  created,  our  coarts  will  not  enforce  the 
daim  in  this  case. 

Santa  Cktra  Female  Aeademfi  ▼.  Sullivan, 
euvra. 

If  the  right  of  action  in  this  case  is  gi^en  by 
a  statute  of  Great  Britain,  it  is  purely  and 
simply  an  action  to  enforce  the  penal  statutes 
and  proyisions  of  a  foreign  country,  which  no 
court  will  carry  into  effect  and  for  which  no 
claims  of  comity  can  be  invoked. 

Sherman  v.  Uaseett,  9  111.  821;  Diveney  ▼. 
Smithy  108  ni.  879.  42  Am.  Rep.  14;  Katama 
Land  Co,  f,  Jernegan^  126  Mass.  165;  Mechaniee 
Foundry  A  Maeh.  Co.  ▼.  EaU,  121  Mass.  272; 
New  Baton  Uoree  NaU  Co,  t.  Linden  Spring 
Co.  miffra;  Briekeon  v.  Neemiih,  4  Allen,  283; 
HdUey  y,  McLean ^  iupra;  Woods  ▼.  Wieke,  7 
Lea,  40;  SayUe  ▼.  Brown,  40  Fed.  Rep.  8; 
Fourth  Nat.  Bank  of  Note  York  City  ?.  Franek- 
lyn,  120  U.  B.  747,  80  L.  ed.  825;  Derriekmm 
▼.  Smith,  27  N.  J.  L.  166;  Firet  Nat.  Bank  of 
Plymouth  v.  Price,  88  Md.  487,  8  Am.  Rep. 
204;  aSeiUy  v.  New  York  AN  tt.  B.  Co.bL 
R.  A.  864,  16  R  L  388;  (^ueenan  t.  Palmer, 
117  HI.  619. 

Before  any  call  can  be  enforced  upon  shares 
of  stock  in  a  corporation,  it  must  be  shown 
that  the  capital  of  the  company  bas  been  all 
subscribed;  of  which  there  is  absolutely  no  evi- 
dence in  this  record  or  outside  of  it. 
.  AUman  ▼.  Havana,  B.  d  B.  B.  Go.  88  HI. 
521;  Temple  v.  Lemon,  112  Rl.  51;  Beacb, 
Corp.  §666;  Bray  v.  FarweU,  81  N.  Y.  600; 
Stoneham  Branch  B.  Co.  7.  Qonld,  2  Gray,  277; 
F^  y.  Lexington  d  B.  S.  R  Co.  2  Met.  (Ky.) 
814. 


Meeere.  SwUt.  Oaatpbell*^  Jones  dt 
Hariiii*  for  appellee: 

The  right  of  action  now  exercised  by  plaintiff 
is  exprettly  ^yen  by  its  articles  of  association 
and  these  articles  are  ^cpressly  warranted  by 
the  laws  of  Great  Britain. 

The  fOTfeiture  of  shares  discharges  the  liabil- 
ity to  pay  calls  due  before  forfeiture  only 
when  the  charter  of  the  company  contains  no 
proyision  to  the  contrary. 

Small  y.  Berkimer  Mjy.  db  EydrauUc  Co.  % 
N.  T.  880;  Rutland  d  B.  B,  Co.  y.  Thratt,  85 
Vt.  568;  Daweif  Can,  88  L.  J.  Gh.  612;  Mora- 
wetz.  Priy.  Corp.  pp.  9.  10,  18,  §§  124,  126. 
874,  875;  Boundtree  y.  Baker,  52  HI.  241, 4  Am. 
Rep.  697;  Beach,  Priy.  Corp.  p.  1117;  First 
Nat.  Bank  of  Deadwood  y.  Oustin- Minerva 
Coneol.  Min.  O?.  6  L.  B.  A.  676,  42  Minn. 
827. 

The  statute  of  Illinois  relating  to  foreign  cor- 
porations has  no  bearing  whateyer  upon  any 
question  in  this  case. 

This  action  is  in  no  sense  an  action  to  recoyer 
a  penalty  giyen  by  statute  or  otherwise. 

Pattereon  y.  Lyntfe,  112  Rl.  106;  Fowler  y. 
Lameon,  146  Rl.  472;  Cook,  Stock  &  Stock- 
holders, 2d  ed.  g  228;  Queenan  y.  Palmer,  117 
Rl.  619;  Flash  v.  Conn.  100  U.  8.  871,  27  L. 
ed.  966. 

It  was  not  necessary  in  this  case  to  allege  or 
to  proye  that  all  of  the  capital  stock  of  the 
plamtiff  corporation  had  been  subscribed  for. 

Ornamental  Pyrographic  Woodwork  Co.  Linh 
ited  y.  Brown,  2  Hurlst.  &  C.  68. 

The  plaintiff  was  entitled  to  the  interest  in- 
cluded (n  the  judgment. 

Stocken's  Case,  L  R.  6  £q.  6;  Faure  EleetriB 


91;  Menrlmao  Mln.  Go.  t.  Barley  (1806)  14  Miob.  SOL 
And  an  action  will  lie  for  the  balanoe  due  on  oalls 
after  sale  by  executory  process  of  forfeited  stock 
and  a  purcnase  thereof  by  the  curporation  Itself. 
Be  TbomBon*s  BucoesBion  (1804)  40  La.  Ann.  1074. 

The  court  says  the  Judicial  proceedings  were  by 
way  of  direct  enforcement  of  the  contract  and  not 
hy  way  of  forfeiture  within  the  rule  as  to  forfeit- 


The  doctrine  now  generally  repudiated  that  sub- 
scription to  Btock  of  a  corporation  does  not  imply 
any  promise  to  pay  assessments  or  caiis  thereon 
leads  to  the  decision  In  Maine  that  charter  power 
to  make  and  collect  assessments  in  the  manner  pre> 
scribed  by  by-laws  does  not  authorise  a  by-law 
proyidinir  that  the  holder  of  shares  which  were 
forfeited  for  nnpaid  assessments  shall  be  personally 
liable  for  u  deficiency,  as  this  is  regarded  as  effect- 
ing a  change  of  his  contract.  Kennebec  &  P.  B.  Oo. 
▼.  Kendall  (1860)  81  Me.  470. 

The  same  court  also  decides:  A  by-law  making 
the  owner  of  delinquent  shsres  which  are  forfeited 
liable  for  the  deficiency  due  upon  them  is  held  un- 
authorised by  authority  to  '*mHke  by-laws  for  leg- 
ulating  their  affairs  not  repugnant  to  the  law  of 
the  state,**  and  eyen  if  such  a  by-law  would  be 
binding  on  an  original  sbarebolder  on  the  ground 
that  he  had  accepted  it,  his  assignee  of  stock  will 
not  be  bound  thereby.  Jay  Bridge  Corp.  y.  Wood- 
man (1860)  31  Me.  678. 

In  Massachusetts  following  the  same  doctrine  it 
is  held  that  after  a  sale  of  the  shares  of  a  manu- 
facturing company  under  Mass.  8tat.  1870,  chap. 
224. 61  27-28,  no  action  for  a  deflclCDcy  can  be  sus- 
tained unless  the  subscriber  had  expressly  promised 
to  pay  the  amount  assessed.  Mechanics  Foundry 
k  Maoh.  Oo.  v.  Hall  (1876)  121  Mass.  272;  Katama 
Land  Go.  y.  Jemegan  (1828)  U6  Mass.  156. 
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These  cases  are  distinguished  by  the  court  from 
those  as  to  railroad  companies  on  the  ground  that 
the  railroad  acts  contain  a  distinct  provision  mak- 
ing a  personal  obligation  to  pay  assessments 
Mass.  Bey.  Stat.  chap.  8B,  1 6& 

Where  by  the  act  of  incorporation  the  right  of 
forfeiture  is  given  as  an  alternative  of  the  right  to 
enforce  calls,  a  forfeiture  of  shares  is  held  to  pre- 
clude a  subsequent  right  of  action  for  the  caU. 
Edinburgh.  L.  ft  N.  B.  Go.  v.  Hebblewhite  (1810)  • 
Mees.  ft  W.  707. 

Under  Maine  Special  Laws  1840,  chap.  861. 1 6,  a 
delinquent  stock  holder  Is  personally  liable  for  a  de- 
ficiency on  the  sale  of  forfeited  stock.  York  ft  0. 
B.  Oo.  V.  Pratt  a866)  40  Me.  447. 

Personal  liability  for  a  deficiency  on  a  sale  of 
forfeited  stock  is  expressly  provided  by  statute  in 
Q>nnectiout.  Danbury  ft  N.  B.  Oo.  v.  Wilson  (1868) 
22Q>nn.  486. 

A  declaration  of  forfeiture  is  not  an  alternative 
remedy  under  8  ft  •  Vict.,  chap.  IS,  and  therefore 
does  not  defeat  an  action  for  the  amount  due,  al« 
though  when  the  shares  are  sold  or  converted  into 
others  the  prior  owner  must  be  given  credit  for 
the  proceeds  or  the  benefit  of  the  new  security  pro 
tonto.  In  this  case  the  acts  said  the  company 
might  forfeit  the  shares  *' whether  the  company 
have  sued  for  the  amount  of  such  call  or  not.*' 
Great  Northern  B.  Go.  y.  Kennedy  (1840)  4  Bzcb. 
417,7Dowl.ftIi.l07. 

There  Is  no  liability  for  a  deficiency  where  no- 
tice was  given  by  an  auctioneer  purporting  to  be 
by  order  of  directors  merely  aod  did  not  comply 
with  the  statute  requiring  notice  by  the  treasurer 
pursuant  to  the  order  of  directors,  and  where  the 
gale  was  not  at  auction  as  the  statute  requires. 
Portland,  8.  ft  P.  B.  Go.  v.  Graham  (1846)  11  Met.  1. 

Procuring  substituted    subscriptions   to  stock 
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Illinois  Sufrxms  Court. 


Accumulator  Co.  t.  PhiUipart,  68  L.  T.  N.  8. 
625. 

Phillips,  J.t  delivered  the  opinion  of  the 
court:  « 

The  appellee  was  a  corporation  organized 
in  Scotland  under  the  **  Companies  Act  of 
1862/  of  the  United  Kingdom,  in  which  ap- 
pellants became  shareholders.  The  capital 
stock  of  the  company  was  £600,000,  divided 
into  60,000  shares  of  £10  each.  The  appel- 
lant Mandel  became  the  owner  of  880  shares. 
The  appellant  Henry  L.  Frank  became  the 
owner  of  140  shares.  Louis  E.  Frank  was 
the  owner  of  896  shares,  and  Joseph  £.  Friend 
was  the  owner  of  99  shares.  On  these  shares 
calls  had  been  made  and  paid  amounting  to 
the  sum  of  £6  per  share.  On  the  11th  of 
October,  1887,  a  call  was  made  of  £1,  2s.  per 
share  by  the  directors,  which  not  being  paid, 
they,  by  a  resolution  of  the  board  passed 
September  4,  1888,  declared  the  stock  for- 
feited. 

On  the  24th  of  March,  1890,  the  appellee 
instituted  its  actions  of  assumpsit  in  the  cir- 
cuit court  of  Cook  county  to  recover  from 
each  of  said  several  appellants  the  amount 
owing  on  their  stock  by  reason  of  the  calls 
so  made,  and  filed  its  declarations  setting 
up  the  foregoing  facts ;  to  which  the  defend- 
ants therein  fil^  pleas  of  general  issue  and 
nul  tiel  corporation  and  on  trial  before  the 
judge,  a  Jury  being  waived,  appellee  recov- 
ered judgments.  Whereupon  appeals  were 
prosecuted  to  the  appellate  court  of  the  first 
district,  where  the  several  judgments  were 
afilrmed,  and  these  appeals  are  now  prose- 


cuted to  this  court.  The  same  questions  of 
law  are  presented  in  the  several  cases,  liy 
stipulation  certain  portions  of  the  actt  of 
parliament  of  Great  Britain  comprising  what 
is  generally  known  an  the  ^  Companies  Act  of 
18o2"  with  its  amendments  were  in  evidence 
from  which  it  appears  that  seven  or  more 
persons  by  subscribing  their  names  to  a  mem- 
orandum of  association  and  otherwise  com- 
plying with  the  statute  in  respect  of  regis> 
tration,  may  form  an  incorporated  company 
with  or  without  limited  liability.  The  act 
contains  the  usual  provisions  prescribing  the 
powers  and  duties  of  corporations,  the  man- 
ner in  which  they  can  be  created,  their  busi- 
ness conducted,  and  how  their  affairs  may 
be  wound  up  and  put  into  liquidation  in 
case  of  insolvency. 

By  a  schedule  to  this  act  known  as  *' Table 
A,**  certain  regulations  for  the  management, 
government,  and  control  of  the  business  af- 
fairs of  corporations  organized  under  this 
law  are  given,  which  each  corporation  was 
at  libertv  to  adopt  or  make  other  and  differ- 
ent regulations  in  lieu  thereof. 

These  regulations  coLtained  in  "Table  A" 
are  substantially  by-laws  regulating  the 
manner  in  which  the  corporate  business  may 
be  conducted. 

The  appellee  did  not  adopt  the  reculationa 
In  "Table  A"  but  expressly  provided  they 
should  not  apply,  and  this  they  were  au- 
thorized to  do  by  the  act. 

The  appellee  introduced  the  evidence  of 
sundry  witnesses,  by  deposition,  who  testi- 
fied in  substance  that  the  books  of  the  com- 
pany showed  that  the  appellant  Mandel  was 


from  other  persons,  fillingr  up  the  stock  to  the 
maximum  limit,  waives  therUrht  of  the  corpora- 
tion to  sue  the  former  bolder  of  stock  for  deflcieocy 
after  sale  thereof  under  Mass.  Gen.  Stat.,  chap.  68. 
I  9,  as  the  sale  if  valid  would  create  additional 
stock  wbicb  could  not  be  done  in  this  way.  Athol 
a;  E.  R.  Go.  V.  Prescott  (1872)  110  Mass.  218. 

Failure  to  sell  shares  for  want  of  bidders  does  not 
prevent  recover! off  from  the  owner  personally  for 
the  amount  due  under  a  statute  autborizlnfr  the  sale 
and  a  personal  recovery  from  bim  on  the  deficiency. 
Orays  v.  Lynchburg  &  8.  Tump.  Go.  (18M)  4  Rand. 
(Va.)fi78. 

A  forfeiture  not  confirmed  at  a  meeting  of  the 
company  is  insufficient  to  exempt  a  shareholder 
from  liability  for  calls  where  the  right  to  forfeit 
or  sue  for  calls  is  in  the  alternative,  with  a  pro- 
vision that  no  advantage  of  the  forfeiture  shall  be 
taken  until  the  declaration  is  confirmed  at  a  gen- 
eral or  special  meeting  of  tbe  company.  London 
&  B.  H.  Ck>.  V.  Eairclough  (1841)  2  Mann,  ft  G.  674. 
t  Railway  Gas.  &44, 8  Soott,  N.  R.  68;  Bhrmingham,  R 
&  T.  Junction  R.  Oo.  ▼.  Locke  a841)  1  Q.  B.  266, 2 
Railway  Gas.  867. 

A  provision  that  a  member  whose  shares  were 
forfeited  should  be  liable  to  pay  all  calls  owing 
upon  them  and  interest,  if  any,  thereon,  was  held 
to  make  the  shareholder  liable  for  interest  on  the 
call  up  to  the  time  of  forfeiture  from  tbe  time  tbe 
call  was  payable,  but  not  upon  a  later  call  which 
did  not  become  payable  until  after  the  forfeiture. 
Faure  Electric  Accumulator  Go.  v.  Phillipart  (1888) 
68L.T.N.8.62K. 

Wbere  a  forfeiture  of  shares  was  made  for  de- 
fault in  payment  of  a  prior  call  before  a  second 
call  thereon  became  payable  but  after  it  was  made, 
it  was  held  that  the  aeoond  call  was  **owing"  at  the 
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time  of  tbe  forfeiture  within  the  meaning  of  a 
provision  In  the  articles  for  personal  liability  of 
tbe  shareboider  to  pay  all  calls  owing  at  the  time 
of  tbe  forfeiture.   JMd, 

The  right  of  forfeiture  under  tbe  general  com- 
panies act  being  cumulative,  and  a  special  act  un- 
der which  a  company  was  formed  giving  power  to 
cancel  any  forteited  shares  if  tbe  market  price  ia 
insufficient  to  meet  tbe  arrears  of  calls,  and  issue 
new  shares,  it  was  held  that  such  issue  and  sale  of 
new  shares  in  lieu  of  tbe  canceled  shares  realizing 
more  than  the  unpaid  portion  of  tbe  cancelod  sharea 
did  not  defeat  an  action  for  calls,  but  tbat  tbe  origi- 
nal shareholder  was  entitled  to  the  benefit  of  pay- 
ments on  tbe  new  shares.  Inglis  v.  Great  NortberD 
R.  Go.  (1862)  1  MaoQ.  H.  L.  Gas.  112. 16  Jur.  805. 

Cinder  articles  providing  for  interest  at  25  per 
cent  on  over-due  calls,  and  also  providing  tbat  tbe 
members  should  continue  liable  for  calls  dueat  the 
time  of  forfeiture  of  bis  shares,  it  was  held  that 
tbe  continuation  of  liability  was  for  the  calls  only 
and  not  for  interest  ttiereou.  Stocken*s  Gase  (1868> 
L.R.8Gb.412,87L.  J.  Ch.:i%,17L.  T.  N.  &  664.  Ifr 
Week.  Rep.  822,  affiimlng  L.  R.  5  Eq.  6,  16  Week. 
Rep.  09, 87  L.  J.  Gh.  5, 17  L.  T.  ^^  S.  161. 

A  provision  in  the  English  companies  act  authofw 
izing  action  for  a  deficiency  after  f oriel ture  which 
a  company  could  adopt  or  reject,  baving  been  ex- 
pressly rejected  by  an  English  company,  wbicb 
nevertheless  adopted  a  by*iaw  to  substantially  tbe 
same  effect,  it  was  held  in  the  above  case  of  Man- 
DBL  V.  Swan  Laud  ft  Gattlb  Go.  tbat  tbe  by-law 
could  not  be  given  eCTect  as  against  a  shareholder 
In  this  country,  since  it  was  in  oonfiict  with  the 
general  rule  in  this  country.  But  that  case  bold* 
that  a  resident  stockholder  in  a  foreign  corporation 
would  be  subject  to  liability  for  such  deflcieocy  < 
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the  owner  of  three  hundred  and  eighty  shares 
of  the  capital  stock  of  the  companjr,  of  the 
par  value  of  £10  per  share,  on  which  only 
£6  per  sliare  had  been  paid  in,  and  that  a 
call  was  made  by  the  directors  on  the  stock 
of  the  appellant,  on  the  11th  day  of  October, 
188T,  of  £1,  2s.  per  share,  which  was  not 
paid ;  and  ^at  in  September,  1888,  the  same 
was  duly  forfeited  for  nonpayment  of  the 
call,  bat  the  corporate  books  and  records 
themselves  were  not  offered  in  evidence  on 
the  trial. 

The  only  indebtedness  of  the  appellant  to 
the  company  was  for  the  call  maae  upon  the 
shares  st«naiDg  in  his  name,  for  noDpaymcDt 
of  whic^  they  were  forfeited  more  than  a 
year  before  the  commencement  of  suit,  and 
all  previous  calls  had  been  paid  by  appel- 
lant. No  attempt  was  made  to  cuiow  the 
amount  realized  by  the  company  from  for- 
feiture and  re-sale  of  the  stock  of  appellant, 
or  in  what  manner  it  was  disposed  of,  or  its 
value,  and  the  witness.  Dun,  the  secretarv, 
tefused  to  answer  cross- interrogatories  seek- 
ing to  ascertain  what  disposition  of  the  for- 
feited shares  had  been  made  bv  the  company, 
and  how  much  it  had  realized  from  such  re- 
sale. 

Objections  were  du\j  interposed  by  the  ap- 
pellant to  certain  desififnated  portions  of  the 
depositions,  and  the  court  was  asked  to  sup- 
press the  same,  on  the  ground  that  parol  state- 
ments of  the  contents  of  the  corporate  books 
and  records  were  offered  in  evidence,  instead 
of  producing  the  original  books  themselves, 
the  minute  book  itself  was  not  offered  in 


evidence  on  the  trial,  though  shown  to  be  in 
the  possession  of  appellee. 

Appellant  asked  the  court  to  hold  proposi- 
tions of  law  numbered  one  to  eight  inclusive, 
which  was  refused,  and  there  was  a  finding 
and  judgment  for  the  appellee  for  the  sum 
of  twenty-five  hundred  and  seventy  dollars 
and  sixty-one  cents  (|2,570.61),  being  the 
full  amount  of  the  call,  with  interest  there- 
on at  six  per  cent  per  annum,  without  any 
credit  for  the  amount  received  by  the  com- 
pany from  the  forfeiture  and  re-sale  of  the 
shiires. 

Motions  for  a  new  trial  and  in  arrest  of 
judgment  having  been  overruled  by  the  court, 
this  appeal  was  prosecuted  from  the  judg- 
ment. This  suit  is  instituted  by  the  com- 
pany itself  and  the  rights  of  creditors  are 
not  involved. 

It  is  urged  by  appellant  that  no  action  can 
be  maintained  by  a  corporation  to  recover 
upon  a  call  made  upon  its  stockholders  where 
for  the  same  call  the  stock  has  been  by  res- 
olution of  the  board  of  directors  of  the  cor- 
porations declared  forfeited  for  nonpayment 
of  that  call. 

The  appellee  being  a  foreign  corporation 
the  general  rule  is  that  the  liability  of 
stockholders  in  such  corporation  must  be 
determined  by  the  law  of  the  state  which 
created  it.  The  law  of  such  foreign  state 
cannot  operate  beyond  its  own  territory, 
and  its  right  to  do  business  in  this  state  or 
create  relations  between  itself  and  citizens 
of  this  state  as  members  exists  by  comity 
alone. 


forfeited  stock  when  imposed  hy  statute  of  the 
oouDtry  where  the  oorporation  was  onranized  not- 
witbstaDdinflr  a  provision  of  the  Illinois  statute  that 
foreiflrn  companies  doing  business  in  the  state  shall 
be  subject  to  the  liabQities,  restrlotlona,  and  duties 
imposed  upon  domestio  corporations. 

An  action  under  Mass.  Rev.  Stat.,  chap.  89, 1  fiS, 
for  a  deficiency,  is  subject  to  the  defense  that  the 
defendant  never  t)ecame  a  stockholder  because  the 
eoodition  of  subscription  was  never  performed; 
but  such  defense  was  held  waived  by  demurrer  In 
Troy  *  G.  B.  Go.  v.  Newton  OSM)  1  Gray,  544. 

An  action  for  a  deficiency  after  forfeiture  of 
•hares  of  stock  under  Mass.  Rev.  Rtat.,  chap.  89, 168, 
was  upheld  against  the  objection  that  the  directors 
had  not  by  vote  fixed  the  number  of  shares,  as  it 
was  held  tliat  the  rote  to  close  the  subscription 
book  did  this.  Lexington  ft  W.  C.  R.  Oo.  y.  Chand- 
ler (1847)  18  Met.  811. 

The  assignee  as  well  as  the  original  subscriber  is 
liable  for  the  deficiency  unpaid  after  the  sale  of 
forfeited  shares.  Merrimao  Min.  Go.  v.  Bagley 
11866)  14  Mich.  601. 

The  right  to  sell  shares  and  hold  the  owner  liable 
for  tbe  deficiency  is  held  In  a  Tennessee  case  to  be 
lost  by  delay  when  not  exercised  until  after  succes- 
sive calls  inolodiug  all  that  could  be  made,  and 
after  such  remedy  is  lost  by  laches  chancery  can- 
not relieve  tbe  company.  Stokes  v.  Lebanon  ft  8. 
Tump.  Go.  (1846)  6  Humpb.  24L 

DUreotly  to  the  contrary  it  is  held  In  Virginia 
that  a  statutory  right  to  sell  shares  of  stock  and 
hold  the  owner  liable  for  deficiency  may  be  exer- 
cised after  all  assessments  have  become  due  and 
tbe  stockholder  become  liable  for  the  whole  defi- 
ciency with  interest  on  the  instsUments.  Brocken- 
brongh  v,  James  River  ft  K.  Canal  Go.  (1888)  1  Pat- 
too  ft  H.  (Ta.)  94.    This  case  was  decided  without 


any  published  opinion  and  without  any  appearance 
of  counsel  for  the  stockholder. 

b.  A§  to  eredUers, 

A  forfeiture  of  delinquent  stock  dissolves 
the  holder*s  oonnection  with  the  company  and 
terminates  his  liability  to  creditors  of  the  cor- 
poration, when  it  is  subsequently  declared  insolv- 
ent. Macauly  v.  Robinson  (1866)  18  La.  Ann.  619; 
Allen  V.  Montgomery  R.  Go.  11  Ala.  487. 

This  is  true,  although  the  debts  were  contracted 
before  the  forfeiture.  Mills  v.  Stewart  (1869)  41 N. 
Y.  884.  But  the  court  declares  that  if  a  forfeiture 
was  made  by  collusion  and  fraud  between  the  di- 
rectors of  tbe  company  and  tbe  stockholder,  his 
liability  would  not  cease. 

As  to  creditors  of  a  corporation  a  resolution  au- 
thorizing stockholders  to  forfeit  their  shares  on 
payment  of  a  certain  percentage  is  Invalid,  except 
so  far  as  the  creditors  give  their  consent.  Slee  v. 
Bloom  (1822)  19  Johns.  456, 10  Am.  Dec.  278. 

A  resolution  authorising  stockholders  to  submit 
to  a  forfeiture  of  shares  on  payment  of  50  percent, 
which  Is  assented  to  by  a  creditor  of  tbe  company, 
will  release  from  liability  to  bim  those  stockholders 
who  comply  with  the  provision  with  reasonable 
promptness,  but  will  not  be  operative  as  to  those 
who  claim  its  benefits  long  afterwards  when  the 
condition  of  the  corporation  has  l)ecome  worse. 
Ihid. 

An  unlawful  distribution  of  assets  among  stock- 
holders does  networks  forfeiture  of  their  stock 
so  as  to  preclude  their  individual  liability  to  credi- 
tors of  the  company.  Spear  v.  Grawford  (1836)  14 
Wend.  20,  28  Am.  Dec.  513. 

A  declaration  of  forfeiture  of  shares  for  nonpay- 
ment of  calls,  made  under  an  arrangement  between 
the  directors  and  the  shareholder  on  pajrment  by 
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The  liability  of  a  stockholder  to  the  cor- 
poration for  calls  made  has  but  slight  analogy 
to  a  debtp  but  is  a  statutory  liability  the  form 
and  extent  of  which  is  dependent  upon  the 
particular  phraseology  of  the  statute  creat- 
ing the  liability.  It  is  not  a  penalty  but  a 
liability  that  is  contractual  and  will  ordi- 
narily be  enforced  by  the  courts  of  all  the 
states,  unless  where  a  wrong  or  injury  will 
be  done  to  tbe  citizens  of  the  state  in  which 
the  calls  are  sought  to  be  enforced,  or  the 
policy  of  the  laws  of  such  state  will  be  con- 
&avened  or  impaired. 

This  rule  is  so  uniformly  held  that  the 
citation  of  authorities  is  unnecessary.  The 
general  rule  in  the  states  of  this  country 
is,  where  a  corporation  has  a  right  under  the 
statute  creating  it  to  declare  a  forfeiture  of 
shares  for  nonpayment  of  calls,  it  may  ex- 
ercise its  option  to  forfeit  tlie  stock  or  bring 
its  action  to  collect  the  amount  of  the  calls, 
but  cannot  forfeit  the  stock  and  afterward 
sue  at  law,  as  the  exercise  of  the  first  option 
would  end  the  relation  between  the  parties 
and  exclude  a  resort  to  the  other.  Small  y. 
Herkimer  Mfg.  dt  Hydraulic  Co.  2  N.  Y.  830 ; 
Buffalo  dk  N,  7.  C.  B.  Co.  v.  Dudley,  14  N. 
Y.  836 ;  Rutland  dk  B.  R.  Co.  ▼.  Thrall,  85 
Vt.  558. 

But  it  has  never  been  held  that  a  ri/(hc  to 
do  both  cannot  be  given. 

When  the  act  of  incorporation  gives  the 
right  to  declare  a  forfeiture  and  at  the  same 
time  reserves  to  the  company  the  right  to 
collect  all  calls  made  prior  to  such  declara- 
tion, it  must  be  held  that  the  positive  enact- 


ment will  control,  and  any  principle  adopted 
as  a  mere  equitable  rule  most  yield  to  such 
express  provision.  This  corporation  in  ita 
articles  of  association  expressly  provided 
that  **the  regulations  contained  in  the  table 
marked  'A'  in  the  first  schedule  to  'The 
Companies  Act  of  1862,'  shall  not  apply  to 
the  company."  The  table  marked  '*A  in 
the  first  schedule  to  the  Companies  Act  ia 
practically  a  system  for  the  government  of 
a  company  organized  under  that  act.  Sec- 
tion 14  of  the  Act  authorizes  incorporatora 
thereunder  by  their  articles  of  association  to 
adopt  all  or  any  of  the  provisions  contained 
in  the  table  marked  **  A^  in  the  first  schedule. 
Section  15  of  the  Act  is  as  follows:  **In 
the  case  of  a  company  limited  by  shares,  if 
the  memorandum  of  association  is  not  accom- 
panied by  articles  of  association  or  in  so  far 
as  the  articles  do  not  exclude  or  modify  the 
regulations  contained  in  the  table  msirked 
'A',  in  the  first  schedule  hereto,  the  last- 
mentioned  regulations  shall,  so  far  as  the 
same  are  applicable,  be  deemed  to  be  the 
regulations  of  the  company  in  the  same  man- 
ner and  to  the  same  extent,  as  if  they  had 
been  inserted  in  articles  of  association,  and 
the  articles  had  been  duly  registered." 

Section  17  oi  Table  A.  provides  if  a  mem- 
ber fail  to  pay  any  call  as  made  the  direct- 
ors may  serve  a  notice  on  him  re(}uiring  him 
to  pay  such  call  toj^cther  with  interest  and 
expenses.  Section  18  is  as  to  the  notice  pro- 
vided for  in  section  17.  Section  19  providea 
for  forfeiture  for  non-compliance  with  above 
notice,  whilst  section  20  provides  that  any 


talm  of  a  oertain  sum  of  money,  was  held  on  wind. 
ing  up  the  oompany  twelve  years  after  to  be  a 
fraud  on  the  other  shareholders  and  insufficient  to 
relieve  him  from  liability  as  a  contributory.  8tan> 
hope's  Case  aSM)  L.  R.  1  Ch.  101. 18  Jur.  N.  8. 79, 86 
L.  J.  Ch.  288, 14  Week. Rep.  266,14 L. T.N.  8. 488. 

Forfeiture  of  shares  made  for  his  benefit  was 
held  Insufficient  to  relieve  the  shareholder  who 
took  them  under  an  invalid  arrangement  that  he 
■hould  not  be  liable  to  make  payments  on  the 
shares,  but  merely  to  complete  the  necessary  sub- 
scriptions and  with  the  understanding  tbat  these 
should  be  got  rid  of  to  other  persons,  fix  parte 
Jone8a868)27I<.J.Ch.088,4Jur.  N.  a  44& 

But  a  compromise  agreement  adopted  at  a  gen- 
eral meeting  of  the  company  offering  dlssatisfled 
shareholders  the  privilege,  if  accepted  before  a 
oertain  date,  of  havinir  their  shares  forfeited  on 
payment  of  a  certain  sum  for  nonpayment  of  the 
remainder  of  a  call,  was  held,  even  if  ultra  vires^  to 
be  beyond  impeachment  on  winding  up  the  com- 
pany twelve  years  later.  Brotherhood*s  Case 
a882)  81  Bear.  88ft,  8  Jur.  N.  &  905,  10  Week.  Kep- 
705,  81  L.  J.  Ch.  861,  affirmed  by  4  De  G.  F.  ft  J.  fisis, 
8  Jur. N.  8.  «M.  7L.  T.  N.  8. 142. 

To  similar  effect  it  was  held  in  Belbaven*8  Case 
a885)ll  Jur.  N.  8.  572.12  L.  T.  N.  8.605,  8  De  G.  J.  ft 
8. 41, 84  li.  J.  Ch.  603, 18  Week.  Rep.  848,  tbat  a  com- 
promise by  this  same  company  with  Lord  Bel- 
haven,  releasing  him  from  further  liability  in  re- 
spect to  his  shares  on  payment  of  £60,  which  was 
agreed  to  at  a  meeting  of  the  shareholders,  was 
sufficient  to  prevent  his  being  put  on  the  list  of 
oontributories  on  winding  up  the  company  several 
years  later. 

Yet  where  directors  declared  shares  forfeited  for 
nonpayment  of  part  of  a  call  under  a  resolution 
adopted  at  a  meeting  of  the  company,  under 
which  any  shareholder  might  on  acceptance  with- 
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in  a  certain  time,  submit  to  forfeiture  after  pay- 
ment of  a  certain  portion  of  the  call,  and  the  ac- 
ceptance was  made  after  tbat  time,  the  forfeiture 
was  held  invalid  on  the  ground  that  the  dfrectora 
had  no  power  to  allow  him  to  accept  after  the  ex- 
piration of  the  specified  time.  Stewarts  Case 
(1886)  JL  B.  1  Ch.  511:  Houldsworth  v.  Bvans  (1868)  L^ 
B.  8  H.  L.  268. 87  L.  J.  Ch.  800,  19UT.N.&21L 

And  an  arrangement  between  the  directors  of  a 
company  and  some  of  the  shareholders  for  the  re- 
lease of  the  latter  on  payment  of  a  fixed  sum  of 
money  and  the  cancellation  of  their  shares,  which 
was  never  sanctioned  at  a  general  meeting  of  the 
shareholders,  was  held  insufficient  to  prevent  those 
whose  shares  were  canceled  from  being  placed  on 
the  list  of  oontributories,  even  though  none  of  tho^ 
creditors  were  such  at  the  time  of  the  cancellation 
of  the  shares.  Spackman  v.  Bvans  (1868)  L.  R.  8  R> 
L.  in,  19  L.  T.  N.  &  151,  87  U  J.  Ch.  768,  affirming 
8paokman*s  Case,  11  Jur.  N.  8.  207,  84  L.  J.  Ch.  8sn. 
18  Week.  Rep.  479, 12  L.  T.  N.  8. 180,  which  revened 
10  J ur.  N.  8. 911 ,  12  Week.  Rep.  U88, 11  L.  T.  N.  8. 13. 

But  where  it  appeared  that  the  means  of  notice 
to  all  the  shareholders  of  such  an  arrangement  by 
the  directors  were  sufficient  to  raise  a  dear  pre- 
sumption of  knowledge  and  acquiescence,  and  the- 
arrangement  was  left  unimpeacbed  by  any  one  for 
a  great  many  years,  the  forfeiture  of  the  shares, 
under  such  an  arrangement  was  held  sufficient  to. 
prevent  putting  the  name  of  the  former  holder  oi> 
the  list  of  oontributories.  Bvans  v.  8maUcombo 
(1868)L.B.8H.L.849,87L.  J.Ch.798,19L.  T.  N.  S. 
207. 

Forfeiture  of  shares  under  articles  of  assoolatloi^ 
will  not  defeat  the  liability  of  the  shareholder  as  a 
contributory  on  winding  up  the  company  withiD 
one  year,  under  the  statutory  provision  that  **no> 
past  member  shall  be  liable  to  oontribute  to  thc^ 
assets  of  the  company  if  he  has  ceased  to  be  a  mem  - 
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•ban  to  forfeited  shall  be  the  property  of  the 
oompaoy.  Section  21  is  as  follows:  **Any 
member  whose  shares  have  been  forfeited 
shall  notwithstanding  be  liable  to  pay  to  the 
company  all  calls  owing  upon  such  shares 
at  the  time  of  forfeiture."  Section  84,  35, 
86,  and  37  of  the  articles  as  adopted  by  this 
corporation  are  practically  and  substantially 
an  adoption  of  sections  17,  18,  19,  and  20  of 
Table  A.  of  the  first  schedule  to  the  Act  of 
1802,  whilst  in  lieu  of  section  21  the  following 
act  of  association  is  adopted  as  section  89  : 

8ec.  89.  "  Any  member  whose  shares  have 
been  forfeited  shall,  notwithstanding,  be  li- 
able to  pay,  and  shall  forthwith  pay  to  the 
company  all  calls,  installments,  interest,  and 
expenses  owing  upon  or  in  respect  of  such 
shares  at  Uie  time  of  the  forfeiture,  together 
"With  interest  thereon  from  the  time  of  for- 
feiture until  payment  at  the  rate  of  five  per 
(sent  per  annum,  and  the  directors  may  en- 
force the  payment  thereof  if  they  think  fit." 

No  provisions  of  the  act  are  pleaded  or 
offerea  in  evidence  which  authorize  a  recov- 
ery of  calls  after  a  declaration  of  forfeiture 
other  than  section  21  of  Table  A,  and  a  right 
of  recovery  in  such  case  being  in  conflict 
'with  the  current  of  legislation  here  cannot 
depend  on  a  b^-law  merely,  but  to  be  en- 
forced most  exist  in  the  act  authorizing  the 
Incorporation  of  the  company. 

The  provisions  of  section  21  of  the  Act 
authorize  a  recovery  after  forfeiture  of  all 
calls  owing  upon  such  forfeited  shares  at  the 
time  of  forfeiture.  It  has  no  provision  au- 
thorizing a  recovery  for  interest  and  expenses 


hereafter  accruing.  Vhe  by-laws  adopted  at 
section  39  if  it  depends  for  its  existence  upon 
some  other  provision  of  the  "*  Companies  Act 
of  18(52,"  such  provision  should  have  been 
properly  incorporated  into  the  record.  There 
IS  no  provision  that  authorizes  a  recovery  for 
calls,  installments,  interest  and  expenses, 
and  a  judgment  for  $2,570.61  on  a  call  of 
£1,  2».  on  380  shares  cannot  be  sustained  even 
under  section  21  of  Table  A. 

Appellants  further  insist  that  appellee  be- 
ing a  foreign  corporation  can  exercise  no 
rights  except  such  as  are  conferred  on  a  cor- 
poration created  by  a  statute  of  this  state. 

Bench  in  his  work  on  Private  Corporations 
states  the  rule  in  reference  to  stockholders  in 
foreign  corporations  as  follows:  "Where  a 
person  becomes  a  stockholder  in  a  corporation 
organized  under  the  laws  of  a  foreign  state, 
he  must  be  held  to  contract  with  reference 
to  all  the  laws  of  the  state  under  which  the 
corporation  is  organized,  and  which  enter 
into  its  constitution ;  and  the  extent  of  his 
individual  liability  as  a  shareholder  to  the 
creditors  of  the  company  must  be  determined 
by  the  laws  of  that  state,  not  because  such 
laws  are  in  force  in  the  other  state,  but  be- 
cause he  has  voluntarily  agreed  to  the  terms 
of  the  company's  constitution.  It  is  equally 
clear  upon  both  principle  and  authority,  that 
this  liability  may  be  enforced  by  creditors 
wherever  they  can  obtain  jurisdiction  of  the 
necessary  parties.  This  does  not  depend  upon 
any  principle  of  comity,  but  upon  the  right 
to  enforce  m  anoUier  jurisdiction  a  contract 
validly  entered  into.    The  validity,  inter- 


ber  for  a  period  of  one  year  or  upwards  prior  to 
the  oommieDoeinent  of  the  windtiiff  up."  ftrid^er^ 
and  Neill'S  Gaae  (1889)  L.B.4Cb.  £88,  88  L.  J.  Cb. 
201,  17  Week.  Rep.  218,  19  L.  T.  K.  &  684;  Creyke'B 
Ca0e(1889)L.  IL6Cb.88,89Ii.J.Cfa.lK  ail.  T.  N. 
6L  672,18  Week.  Rep.  lOB. 

After  forfeiture  for  noD-payment  of  calls  on 
■hares  in  a  company  which  is  wound  up  within  a 
year,  although  a  former  member  is  not  relieved 
from  liability  for  calls  o  wln^  at  the  time  of  forfeit- 
ure, yet  be  will  not  be  placed  on  the  list  of  oootrlb- 
utortas  with  present  members  in  respect  to  those 
calls,  and  will  be  plaoed  on  the  list  of  past  members 
only  when  the  liability  of  the  present  members  is 
ascertained  to  be  insufflolent,  Needham's  Case 
(1887)  L.  R.  4  Bq.  138, 18  L.  T.  N.  B.  472,  86  L.  J.  Gh.  866; 
Andrews*  Case  (1887)  L.  R.  4  Eq.  468,  L.  R8  Ch.  161, 
miuJ.Ch,  87, 17  L.  T.  N.8.806. 18  Week.  Rep.lia 

A  forfeiture  of  delinquent  shares  declared  when 
they  were  at  a  premium  will  prevent  the  company 
or  the  official  liquidator  from  subsequently  assert- 
ing  its  trreffularlty  for  the  purpose  of  holding  the 
shareholder  liable  as  a  oontrlbutory.  Austin^ 
Gase  aSTD  24  L.  T.  N.  8. 983. 

The  liquidators  of  a  company  are  denied  power 
to  cancel  a  forfeiture  of  shares  which  had  been 
validly  made  before  the  winding  up  began,  espe- 
cially when  the  application  was  not  in  reality  to 
cancel  the  forfeiture  but  to  allow  a  substitution  of 
shares  in  a  new  company  to  be  formed.  Dawes^s 
Gase  a888)  L.  B.  8  Bq.  282, 87  L.  J.  Ch.  901. 16  Week. 
Rep.  986. 

The  official  manager  of  a  company  on  winding 
up  cannot  have  placed  on  the  list  of  contrlbutories 
the  name  of  a  person  whofle  shares  the  company 
has  forfeited  as  a  penalty  for  non-payment  of  calls, 
even  if  creditors  of  the  company  might  have  a 
right  to  bold  him  liable.  Webster*s  Case  a883)  38  L. 
J.  Ch.  V3&,  11  Week.  Bep.  226, 7  L.  Ti  N.  8.  08. 
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A  postponement  of  a  former  declaration  of  a  call 
for  the  purpose  of  permitting  a  transfer  to  be  made 
before  the  call,  prevents  the  effect  of  such  transfer 
to  release  the  transferring  shareholder  from  liabil- 
ity as  a  contributory  on  the  winding  up  of  the  com- 
pany which  was  begun  within  one  year  thereafter. 
Gilbert*s  Case  (1870)  L.  R.  5Ch.  668,  18  Week.  Rep. 
988. 28  L.  T.  N.  &  841, 89  L.  J.  Ch.  887. 

A  forfeiture  of  shares  for  non-pajrmentof  calls 
after  the  passing  of  a  preliminary  resolution  to 
wind  up  the  company,  but  before  the  confirmatory 
resolution,  is  held  etfectual  In  I>awes*s  Case,  supra^ 
on  the  ground  that  the  commencement  of  the  wind- 
ing up  dates  from  passage  of  the  second  resolution. 

In  case  of  a  forfeiture  of  shares  which  was  en- 
tirely regular  and  legal  unless  a  prior  conversioD 
of  shares  from  one  form  to  another  was  not  legal, 
the  forfeiture  was  held  valid  where  the  shareholder 
had  made  no  objection  to  the  refrulariiy  of  the  pro- 
ceedings but  had  asked  a  remission  of  the  forfeit* 
ure,  so  that  on  winding  up  more  than  a  year  there- 
after he  was  held  not  to  be  a  contributory.  King's 
OBsea887)  L.  R.  2.  Ch.714. 

A  declaration  of  forfeiture  of  the  interest  of  one 
who  has  agreed  to  take  share  in  a  company  on  his 
ref  upal  to  execute  the  deed  of  settlement,  is  held 
sufficient  to  prevent  bim  from  being  chargeable  as 
a  contributory,  as  he  never  was  strictly  a  share- 
holder. Ex  parte  Beresford  a><50}  2  Macn.  8t  0. 197, 
2  HaU  ft  T.  888, 19  L.  J.  Ch.  N.  S.  882. 14  Jur.  665. 

The  mere  fact  that  the  name  of  one  whose  shares 
have  been  forfeited  is  not  erased  from  the  list  of 
members  is  not  sufficient  to  keep  bim  on  the  list  of 
oontributories.  Lyster^s  Case  (1867)  86  L.  J.  Ch.  618, 
16  Week.  Kep.  1007. 16  L.  T.  N.  S.  824. 

A  so  called  forfeiture  though  nominiply  fornoi> 
payment  of  calls,  which  was  In  reality  a  mere  ma- 
chinery to  enable  the  shareholder  to  get  rid  of  his 
liability  to  the  company,  whioh  he  contested  on  the 
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F»retatioii,  and  effect  of  the  act  imposioK  the  | 
lability  are  determined  b^  the  law  of  the 
state  creating  the  corporation. "  (sec.  148) . 
And  the  author  cites  many  authorities  which 
sustain  his  statement  of  the  rule.  The  stat- 
ute of  this  state  which  provides  that  ^  foreign 
corporations  doing  business  in  this  state  shall 
be  subject  to  all  the  liabilities,  restrictions, 
and  duties  that  may  be  imposed  upon  corpo- 
rations of  like  character  organized  under  the 
general  laws  of  this  state,  and  shall  have  no 
other  or  greater  powers,  '*  does  not  prohibit  a 
citizen  of  this  state  from  becoming  a  stock- 
holder in  a  foreign  corporation,  nor  relieve 
him  in  any  way  from  a  contract  liability  re- 
sulting from  his  voluntary  action  in  becom- 
ing such  stockholder.  The  statute  by  the 
term  **  doing  business"  has*  reference  to  the 
business  for  which  the  corporation  was  or- 
ganized, and  not  to  the  form  of  its  by-laws 
with  reference  to  its  relations  to  its  own  mem- 
bers, or  a  resort  to  the  courts  of  this  state  to 
recover  a  contract  liability.  The  principle 
as  announced  and  the  rule  as  stated,  in  Stevens 
V.  Pratt,  101  111,  206;  Oranite  Stats  Pr&tndent 
Auo.  y.  Lloydj  145  III.  620 ;  and  Santa  Clara 
Femals  Academy  v.  Sullivan,  116  111.  875,  56 
Am.  Rep.  776, — are  not  inconsistent  with  what 
is  here  said  as  in  each  of  those  cases  active 
business  was  entered  on  of  the  character  for 
which  the  corporation  was  organized.  Ap- 
pellee would  not  be  doing  business  in  this 
state  by  resorting  to  the  courts  here  to  enforce 
a  contract  liability,  nor  would  the  purchase 
of  shares  of  stock  by  appellant  of  one  hold- 
ing such  shares  and  their  transfer  on  the 
books  of  the  company  in  a  foreign  jurisdic- 
tion bring  such  company  within  this  state 
doing  business  within  the  meaning  of  section 
26  of  the  Act  entitled  **  Corporations. " 

The  contention  of  appellant  that  calls 
could  not  be  made  by  this  corporation  until 
the  entire  amount  of  stock  had  been  sub- 


scribed cannot  be  sustained  as  nnder  the  act 
under  consideration  it  is  provided  by  section 

5  of  the  articles  of  association  authorized  by 
the  act  of  parliament  that  ^the  registered 
holders  of  shares  in  the  company  for  the  time 
being,  whatever  the  number  issued  or  sub- 
scribed for  shall  be  associated,  and  shall  form 
the  company ;  and  the  business  of  the  com- 
pany may  be  commenced  as  soon  as  the  di- 
rectors think  fit." 

Under  this  provision  of  the  articles  made 
in  accordance  with  the  act  it  is  not  a  condi- 
tion precedent  to  the  right  to  make  a  call 
that  all  the  stock  must  be  subscribed  for  or 
the  shares  allotted.  Buckley,  Companies 
Acts,  4th  ed.  19 ;  Ornamental  Pyrographic 
Woodwork  Co.,  Limited  v.  Brown,  3  Hurlst. 

6  C.  63,  82  L.  J.  Exch.  190. 

There  is  nothing  in  the  articles  of  associa- 
tion which  states  the  subscribers  shall  not  be 
associated  for  the  purpose  of  the  company 
till  a  particular  event  happens,  such  as  a 
subscription  to  or  the  allotment  of  a  partic- 
ular number  of  shares,  as  was  the  case  in 
Pierce  v.  Jersey  Water  Works  Go,,  Limited, 
L.  R.  5  Exch.  209,  and  in  North  Stafford 
Steei  Iron  d  Goal  Co.,  Limited  y.  Ward,  L. 
R.  8  Exch.  172. 

It  cannot  be  held  a  defense  to  an  ac- 
tion for  a  call,  here,  that  the  capital  is  not 
fully  subscribed  or  allotted.  It  was  not  error 
to  refuse  to  hold  as  law  the  propositions  sub- 
mitted by  appellant. 

Previous  to  the  commencement  of  the  trial 
a  motion  was  made  by  appellant  to  suppress 
and  strike  out  certain  portions  of  the  answers 
of  Finley  Dun,  Thomas  Murray,  Qeorge 
Milne,  and  John  Reed,  witnesses  for  appel- 
lee. The  motion  as  to  Dun's  deposition  was 
that  in  his  answer  to  the  5th  and  8th  inter- 
rogatories he  purported  to  give  the  contents 
of  the  register  of  members  of  the  company, 
and  the  minutes  of  a  meeting  of  the  board 


grouQd  of  fraud,  was  held  inaulBoient  to  relieve 
him  00  the  windiDsr  up  of  the  company,  where  al- 
though a  resoliitJoD  had  been  pasoed  deolarlDg  the 
forfeiture  his  name  had  continued  on  the  register. 
Gower*8  Case  (1868)  L.  B.  6  Bq.  77, 16  Week.  Bep.  751, 
18 L.  T.N. 8. 288. 

A  declaration  of  forfeiture  of  the  shares  of  all 
persons  who  bad  not  signed  a  deed  of  settlement 
or  attended  the  meeting  of  the  company,  which 
was  made  by  the  directors  with  the  sanction  of  the 
shareholder  at  a  general  meeting,  was  held  insuffi- 
oient  to  discbarge  a  person  from  liability  as  a  oon- 
tributory  on  the  ground  that  the  directora  bad  no 
power  to  declare  the  forfeiture  where  there  was  no 
power  of  forfeiture  whatever  in  the  deed  of  the 
company.  Ex  parte  Barton  (1860)  28  L.  J.  Ch.  N.  8. 
687, 6  Jur.  N.  8.  420.  4Dea.  ft  J.  46. 

Construing  what  is  called  a  very  irregular  consti- 
tution of  a  company  the  court  In  Kelk's  Case  (1860) 
L.  B.  0  E(|.  107,  18  Week.  Bep.  271,  30  L.  J.  Ch.  281, 
decided  that  it  provided  for  no  personal  liability  of 
the  shareholders  to  pay  additional  capital  created 
by  augmenting  tbe  shares,  but  provided  merely  for 
forfeiture  in  case  of  nonpayment,  and  where  such 
forfeiture  had  been  declared  tbe  company  was  de- 
nied the  rigbt  to  tiave  the  owners  of  the  forfeited 
shares  afterwards  placed  upon  the  list  of  contrib- 
utorles. 

A  notice  sent  to  a  delinquent  that  if  he  did  not 
pay  within  twenty-one  days  bis  shares  would  be 
irremediably  forfeited  to  the  sole  and  exclusive  use 
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of  the  company ,  and  that  his  interest  in  the  same 
would  finally  cease,  which  was  treated  for  three 
years  thereafter  as  having  effected  a  forfeiture, 
was  held  sufficient  to  prevent  placing  the  share- 
holder on  the  list  of  oontributories.  Woollasion's 
Case  (1860)  4  DeG.  ft  J.  487,  6  Jur.  N.  &  868,28  L.  J. 
Ch.  721, 7  Week.  Bep.  646. 

Without  any  declaration  of  forfeiture  it  was  held 
that  one  who  falls  to  pay  the  second  Installment  on 
shares,  the  certificate  of  which  expressly  stated 
that  all  rights  therein  should  be  forfeited  on  fail- 
ure to  pay  that  installment,  was  not  liable  to  he 
put  on  the  list  of  contribotories  on  winding  up  the 
company  nearly  two  years  afterwards.  Ex  parte 
Collum  (1800)  L.  B.  0  Eq.  288, 18  Week.  Bep.  24S.  21  L. 
T.N.8.860,80L.  J.  Cb.Se. 

A  deed  of  release  and  indemnity  given  to  a  share- 
holder on  surrender  of  his  shares  was  held  in  HaJPs 
Case  (1»70)  L.  B.  5  Ch.  707.  80  L.  J.  Ch.  780, 18  Week. 
Bep.  1058,  28  L.  T.  N.  8. 381,  to  be  within  a  prohibi- 
tion against  a  dealing  by  the  directors  in  shares  of 
tbe  company  and  not  an  exercise  of  the  power  of 
forfeiture  given  them  by  articles. 

But  the  cancellation  of  the  shares  of  one  who  de- 
nies his  liability  on  the  ground  that  misrepresenta- 
tions were  made  to  him,  which  the  directors  agree 
to  on  payment  of  a  certain  call  then  due,  was  sus- 
tained as  within  the  power  of  the  directors  to  com- 
promise disputes.  Dixon  v.  Evans  (1872)  L.  B.  6  H. 
L.  606,  42  L.  J.  Ch.  180. 

Although  articles  of  aasodatioo  provide  that  ia 
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of  diiecton  and  a  resolution  adopted,  and 
by  bis  answer  to  tbe  7th  interrogatory  he 
purported  to  give  copies  of  the  books  of  ac- 
count and  original  entries  of  tbe  plaintiff, 
and  because  of  his  refusal  to  answer  the  3d 
cross  interrogatory.  The  objections  to  the 
depositions  of  Murray  and  Milne  in  their 
answers  to  the  7th  interrogatory  were  based 
on  substantially  the  same  causrs  as  were 
made  to  the  answers  of  Dun  to  the  5th  and 
8th  interrogatories,  and  the  deposition  of 
Reed  was  objected  to  for  the  reason  that  in 
his  answer  to  the  8th  interrogatory  he  was 
permitted  to  give  what  purports  to  the  con- 
tents of  the  XKWtage  book  by  him  referred  to, 
etc. 

The  motion  to  suppress  depositions  was 
overruled  and  an  objection  to  the  answers 
made  on  trial,  which  objections  were  also 
overruled.  By  section  15  of  chapter  57  of 
Rev.  Stat,  of  niinois :  "The  papers,  entries, 
and  records  of  any  corporation  or  incorpo- 
rated association  may  be  proved  by  a  copy 
thereof  certified  under  the  hand  of  the  secre- 
tary, clerk,  cashier,  or  other  keeper  of  the 
same.  If  the  corporation  or  incorporated  as- 
sociation has  a  seal  the  same  shall  be  affixed 
to  such  certificate."  Bj  section  18  of  the 
same  chapter  it  is  provided  that  "any  such 

gapers,  entries,  records  and  ordinances  may 
e  proved  by  copies  examined  and  sworn  to 
by  credible  witnesses."  In  addition  to  the 
evidence  authorized  by  the  statute  the  orig- 
inal books  would  be  admissible  and  in  case 
of  loss  or  destruction  the  contents  might 
be  proven  and  under  certain  circumstances 
where  there  is  an  omission  to  make  any  rec- 


ord on  the  subject  parol  evidence  may  ba 
heard.  Ratdiff  v.  TeterB,  27  Ohio  St.  66; 
Bank  of  United  States  v.  Dandridge,  25  U. 
S.  12  Wheat.  64,  6  L.  ed.  552. 

The  original  books  and  the  evidence  pro- 
vided for  bv  sections  15  and  18  of  the  Statute 
are  original  evidence,  and  evidence  of  a  sec- 
ondary nature  is  not  to  be  resorted  to  where 
there  is  in  the  possession  of  a  party  evidence 
of  a  higher  and  more  satisfactory  charncter. 
Proof  of  the  papers,  entries,  and  records  of  a 
private  corporation  in  the  possession  of  that 
corporation  cannot  be  shown  by  an  opinion 
or  conclusion  of  a  witness.  The  evidence 
must  be  primary  original  evidence.  Certain 
parts  of  the  depositions  of  Dun,  Murray,  and 
Milne  should  have  been  suppressed  where 
they  have  stated  a  conclusion  as  to  what  is 
shown  by  the  records. 

The  evidence  of  Reed  was  as  to  mailing 
notice  and  the  entries  as  to  his  mailing  let- 
ters, etc.,  is  a  mere  memoranda  to  which  he 
could  refer  to  refresh  his  recollection  and 
not  a  record  of  which  copies  must  be  made. 
It  was  not  error  to  overrule  the  motion  to 
suppress  his  deposition. 

For  the  errors  indicated,  the  judgment  of 
the  Appellate  Court  and  Circuit  Court  of  Cook 
County  my  St  be  reversed  anl  the  cause  re- 
manded to  the  Circuit  Court  of  Cook  County 
for  new  trial. 

Baker.  J,:  I  dissent.  I  think  that  the 
judgment  should  be  affirmed. 

Rehearing  denied. 


the  event  of  nonpayment  **any  share  miffht  there- 
upon be  forfeited  without  any  further  act  to  be 
done  by  the  company,**  and  a  shareholder  had  de- 
clared that  he  should  submit  to  a  forfeiture  on 
certain  shares,  it  was  held  that  where  the  company 
had  i^t  declared  a  forfeiture  of  those  shares  but 
bad  forfeited  shares  of  other  i>eraoD8,  their  inten- 
tion to  retain  ttiis  shareholder  on  their  list  made 
him  liable  as  a  contributory.  Blgg^B  Case  (1866)  L. 
B.  1  Eq.  80B. 

Tbe  forfeiture  of  shares  for  default  in  payment 
where  tbe  holder  never  executed  the  deed  of  settle- 
ment of  the  corporation  was  held  In  Ex  parte  Baily 
aSSO)  15  Jur.  29, 20  L.  J.  Ch.  N.  B.  145,  to  prevent  put- 
Hug  blm  on  the  list  of  contributorles. 

L  MtsuHanecua, 

The  amount  paid  in  on  stock  which  is  forfeited 
Is  not  converted  by  the  forfeiture  into  profits  to 
be  divided  as  such,  aratz  v.  Bedd  a84S)  4  B.  Mon. 
178. 

A  corporation  holding  stock  of  its  own  or  of  an- 
other company  as  pledgree  is  not  bound  by  implied 
agreement  to  pay  assessments  thereon  in  order  to 
protect  it  from  forfeiture.  Southwestern  Bailroad 
Bank  v.  Douglas  (1844)  2  Bpeers,  L.  829. 

A  pledgee  of  shares  whose  debt  has  been  paid  but 
who  buys  them  on  a  sale  as  delinquent  while  they 
standing  .in  hia  name,  is  liable  therefor  to  the 


real  owner.  Freemao  v.  Harwood  (1859)  49  Me. 
195. 

The  burden  of  proving  a  vnltd  nale  or  stock  Is  on 
the  party  claiming  title  uq  ler  ttie  sale  vrticre  proof 
is  made  of  Reoenil  ownership  of  another  rtereon  at 
a  former  time  and  that  he  had  never  rccei\  ed  any 
notloe  of  sale.  Mitchell  v.  Vermont  Copper  Min. 
Co.  a876)  8  Jones  &  8. 406w 

An  agreement  to  release  directors  by  forfeiture 
which  the  company  refused  to  complete  the  court 
refused  to  compel  speciflo  performance  of.  Harris 
V.  North  Devon  B.  Co.  (1855)  20  Beav.  3^4. 

The  right  to  cancel  shares  or  surrender  them  on 
the  request  of  the  shareholder  is  not  wlthlo  tbe 
scope  of  this  note  and  is  not  touched  upon  here 
except  where  it  was  attempted  to  be  done  by  an 
apparent  forfeiture,  which  was  in  fact  collusive, 
or  at  least  for  the  t)eneflt  of  tbe  shareholder  and 
not  in  reality  with  intent  to  forfeit  any  of  his 
rights. 

Tbe  subject  of  forfeitiure  of  policies,  certificates, 
or  other  rights  in  a  mutual  benefit  society  Is  some- 
what dUferent  from  that  of  the  forfeiture  of  shares 
of  stock  Id  a  corporation,  and  is  not  here  con- 
sidered. 

The  forfeiture  of  interests  In  a  building  and  loan 
association,  whether  represented  by  so-called  s'.iAres 
of  stock  or  not,  is  also  sufficiently  distinct  to  be 
treated  by  itself,  and  is  omitted  from  ihm  tioU\ 

a  A.  B. 
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Francis  B.  PEABODT  et  al,,  AppU., 

V. 

Charles  P.  DEWEY  et  «!. 

OfiS  Ul.  667.) 

An  Aflpreement  by  one  employing  an- 
other to  procnre  a  loan,  to  giye  notes  and 
mortgage  'Mn  your  usual  form.**  does  not  make 
a  provision  of.  the  latter^s  customary  form  for 
payment  in  ffold  a  part  of  the  contract,  so  as  to 
exclude  eyidenoe  that  the  employer  had  previ- 
ously by  like  application  procured  loans  upon 
notes  and  mortgages  without  such  provision,  as 
the  expression  as  to  form  does  not  hind  him  to 
make  payment  upon  unusual  terms  and  condi- 
tions printed  in  such  forms. 

(October  29. 1804.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendants  in  an  action 
brought  to  recover  the  commission  alleged  to 
have  been  earned  by  plaintiffs  in  negotiating  a 
loan  for  defendants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

M€wr%.  Edwin  Borrltt  Smith  and 
James  D.  Andrews,  for  appellants: 

The  court  erred  in  admitting  evidence  of 
two  isolated  and  remote  transactions  to  estab- 
lish a  course  of  dealing  directly  in  conflict 
with  the  express  terms  of  a  written  contract, 
such  evidence  onlv  being  admissible  toezplaln, 
add  to,  or  modify  what  is  admitted  to  be  a 
binding  contract,  and  never  to  contradict  its 
express  terms. 

Barna/rd  v.  KeUogg,  Tl  U.  S.  10  Wall.  888, 
19  L.  ed.  987;  Oilbffrt  v.  MeOinnis,  114  Dl.  28: 
TiUey  v.  OliUiago,  108  U.  8.  162,  26  L.  ed.  877; 
Wbart.  Ev.  §  961. 

A  fact  which  renders  the  existence  or  non- 
existence of  any  fact  in  issue  probable  by  rea- 
son of  its  general  resemblance  thereto  and  not 
by  reason  of  its  being  connected  therewith,  is 
deemed  not  to  be  relevant. 

Stephen,  Digest  of  Ev.  art.  10,  chap.  8; 
Qdhagan  v.  Boston  d  L.  R,  Co.  1  Allen,  187, 
79  Am.  Dec.  724. 

All  writings  to  which  reference  is  made  in  a 
written  contract  are  parts  thereof  and  binding 
upon  those  signing  it,  even  if  their  terms  are 
not  known  to  them. 

Home  Ins.  Co.  v.  Fawrite,  46  111.  268;  Ga- 
lena A  8.  W.  R.  Co.  V.  Barrett,  95  111.  480; 
Black  V.  Wabash,  St.  L.  dk  P.  R.  Co.  Ill  111. 
851, 58  Am.  Rep.  628;  Kennedy  v.  Boss,  25  Pa. 
256;  Clinton  v.  Hope  Ins.  Co.  45  N.  Y.  460; 
Anson,  Cont.  18,  19;  Bishop,  Cont  §  882; 
Broom,  Legal  Maxims,  678. 

Parties  dealing  with  a  firm  are  bound  by  its 
usages,  if  notified  of  their  existence,  although 
they  may  not  know  the  terms  thereof,  as  it  de- 
volves upon  them  to  acquaint  themselves  with 
such  terms. 

KOTB.— While  the  above  case  turns  directly 
«pon  a  question  of  evidence,  the  effect  of  the 
words  as  to  the  **f orm"  of  notes  and  mortfra8:e8 
with  respect  to  a  provision  for  payment  in  iroid  is 
an  interesting  and  novel  question  on  which  we 
think  there  are  no  precedents  very  closely  appli- 
eable. 
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MiUe  ▼.  Bank  ef  United  States,  24  U.  8.  11 
Wheat  481,  6  L.  ed.  512:  Fowler  v.  Brantley, 
89  U.  S.  14  Pet  818,  10  L.  ed.  478;  Benner  v. 
Bank  of  Columbia,  22  U.  8.  9  Wheat  582, 6  L. 
ed.  166. 

A  contract  is  not  fraudulent  or  invalid  merely 
because  it  binds  a  party  to  it,  to  something  not 
intended  by  him. 

CoMng  v.  Tayhr,  16  HI.  457;  Wood  v.  Price, 
46  111.  489:  Niehok  v.  Mercer,  44  TO.  250; 
Broadtodl  v.  BroadtoeU,  6  111.  599. 

Evidence  that  a  party  did  not  acquaint  him- 
self with  the  contents  of  a  contract  before 
signing  it  is  not  admissible  unless  coupled 
with  proof  of  actual  fraud  by  the  adverse 
party. 

Whart.  Ev.  §§  1028,  1029,  1248;  Pindar  v. 
Resolute  F.  Ins.  Go.  47  N.  Y.  114;  1  Bigeltiw, 
Fr.  526;  Linington  v.  Strong,  111  lU.  152. 

A  written  contract  cannot  be  defeated  on  the 
ground  of  mistake,  or  that  the  minds  of  the 
parties  did  not  meet,  without  proof  of  mutual 
mistake  or  of  intentional  fraud  on  the  part  of 
the  party  seeking  its  enforcement 

BroadweU  v.  BroadweU.  supra;  Wheder  dk 
Wilson  Mfg.  Co.  v.  Long,%l\\.  App.  468;  Strong 
V.  Linington,  8  111.  App.  486;  fAnington  v. 
Strong,  107  III.  295,  and  11  111.  152;  Blaek  r. 
Wabash,  St.  L.  dfP.  R.  Co.  Ill  III.  851, 58  Am. 
Hep.  628. 

Messrs.  Runyan  A  Runyan,  for  appel> 
lees: 

Qntil  the  mind  of  the  lender  of  the  money, 
and  the  mind  of  the  borrower  of  the  monev, 
meet  and  agree  upon  a  proposition  as  to  the 
loaning  of  the  money  and  its  payment,  there 
can  be  no  contract  between  the  parties,  and  if 
no  contract  was  entered  into  by  these  two,  then 
the  agent  who  undertook  to  bring  the  minds  of 
the  parties  together  failed  to  earn  his  money, 
and  havinff  failed  to  earn  their  mon^  they  are 
not  entitld  to  recover  in  this  case. 

Where  persons'  attention  has  been  called  to 
a  specific  thing  they  have  a  right  to  presume 
that  it  means  the  same  to-day  that  it  did  yes- 
terdav,  and  will  mean  the  same  to-morrow  that 
it  did  six  months  ago,  when  their  attention 
was  not  called  to  any  chance,  and  there  was 
knowledge  in  the  minds  oi  the  parties  with 
whom  they  were  dealing,  that  there  had  been 
one,  and  it  was  kept  from  them. 

Pittsburg  dk  S.  Goal  Co.  v.  Slack,  42  La.  Ann. 
107;  Hogue  v.  Mackey,  44  Kan.  277;  Wagner 
V.  Egleston,  49  Mich.  222;  Brant  v.  QaUup,  5 
111.  App.  265;  Smith  v.  Crawford,  81  lU.  296; 
Young  v.  FarweU,  146  111.  466. 

WilkJln,  Gh.  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  of  assumpsit  by  appellants 
against  appellees,  commenced  in  the  circuit 
court  of  Cook  county. 

The  declaration  contained  the  common 
counts,  and  one  special  count.  The  only 
cause  of  action  relied  on  is  set  forth  in  the 
special  count,  in  which  it  is  averred  that, 
on  the  28d  dav  of  July,  1890,  the  defendants 
made  and  delivered  to  the  plaintiffs  the  fol- 
lowing written  agreement : 

**  We  hereby  engage  your  services  to  pro- 
cure for  us  a'loan  of  $250, 000  for  five  vears, 
with  privileges  of  pre* payment  as  below 
stated,  at  six  per  cent  interest  per  annum. 


1891 


Peabodt  y.  Dewbt. 


823 


payable  half  yearly,  and  piiDcipal  and  in- 
tereat  jwyable  at  such  place  as  the  lender 
may  appoint. 

'vAb  security  for  such  loan  we  will  give  a 
Joint  and  several  principal  note  and  interest 
notes,  and  a  mortgage,  or  trust  deed  (in  your 
usual  form)  convey  me  in  fee  simple  free  of 
incumbrance,  and  with  release  of  dower  and 
homestead,  the  following  described  real  es- 
tate, situated  in  the  county  of  CrOok  and  state 
of  Illinois^  to  wit:  .  .  .  We  will  fur- 
nish a  complete  abstract  of  title  of  said  prem- 
ises, continued  so  as  to  show  said  mortgage 
or  trust  deed,  which  shall  remain  in  your 
hands  for  the  use  of  the  lender  until  said  loan 
is  paid,  and  then  to  be  delivered  to  us,  our 
heirs  or  assipis.  We  will  pay  the  fee  for 
recording  said  mortgage  or  trust  deed,  and 
will  pay  you  a  commission  of  2|  per  cent  on 
the  amount  of  said  loan  for  your  services  in 
negotiating  same. 
Chicago,  July  28d,  1890. 

**  J.  Nelson  Vance,  by  C.  P.  Dewey,  Atty. 
"Charles  P.  Dewey,  Applicant." 

The  count  then  concludes  with  an  averment 
of  i)erformance  of  the  agreement  on  the  part 
of  plaintiffs,  in  procuring  the  loan  for  the 
amount,  and  upon  the  terms  therein  stated, 
and  that  the  defendants  failed  and  refused 
to  pay  them  the  commission  of  2|^,  amoont- 
inito  the  sum  of  $6,250. 

The  defendants  filed  a  plea  of  non-assump- 
sit, and  the  issue  was  tried  by  the  court  with- 
out a  jury,  and  judgment 'entered  against 
plaintiflfs  for  costs. 

The  appellate  court  having  affirmed  that 
Judgment,  this  appeal  is  prosecuted. 

There  is  no  disagreement  between  the  par- 
ties as  to  the  fact  that  the  contract  declared 
on  was  signed  by  Dewey  for  himself  and 
Vance  as  shown  by  the  writing,  and  that  ap- 
pellants soon  thereafter  negotiated  a  loan  for 
the  required  amount. 

Under  date  of  August  6,  1890,  they  caused 
to  be  prepared,  and  presented  to  appellees  for 
their  signatures  and  acknowledgmcDt,  one 
principal  note  for  $250, 000  and  several  inter- 
est coupons,  together  with  a  trust  deed  secur- 
ing the  payment  of  the  same. 

£ach  of  these  notes  was  on  a  blank  fcrm, 
in  which  was  printed  due,  "  in  the  goid  coin 
of  the  United  States,  of  the  present  standard 
of  weight  and  fineness. " 

The  trust  deed  was  also  on  a  blank  form, 
in  which  was  printed  a  description  of  the 
notes  as  above. 

Appellees  objected  to  the  "gold  coin 
clause"  as  it  is  termed,  and  on  that  around 
alone  refused  to  execute  the  notes  and  trust 
deed. 

PlaintifTs  insisting  that  they  conformed  to 
the  requirements  of  the  agreement  contained 
in  the  application,  refuiwd  to  furnish  the 
loan  on  other  terms,  and  it  was  therefore 
never  made. 

Appellants  proved  on  the  trial  that,  on 
July  28,  1890,  and  for  about  nine  months 
prior  thereto,  the  only  blank  forms  of  notes 
and  trust  deeds  used  bv  them  for  securing 
loans  were  like  those  filled  out  and  presented 
to  the  defendants,  containing  the  "  gold  coin 
clause, "  and  they  insist  that  the  words  of  the 
application  "as  security  for  such  loan,  we 
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will  give  a  Joint  and  several  principal  note, 
and  interest  notes,  and  a  mortgage  or  trust 
deed  (in  your  usual  form)  conveying,  etc.," 
was  an  agreement  to  give  notes  and  mortgage 
or  trust  deed,  providing  for  payment  **in 
gold  coin  of  the  United  States  of  the  present 
standard  weight  and  fineness." 

Appellees  were  allowed  to  prove  over  ob- 
jection that,  former]  V,  and  for  several  years, 
appellants  had  used  forms  without  the  gold 
coin  clause ;"  that  on  two  or  three  occasions 
in  the  years  1885  and  1886,  Dewey  made  loans 
from  them  signing  applications  precisely 
like  the  one  in  question,  and  executing  notes 
and  mortgages  therefor  in  the  forms  then 
used,  making  the  last  payment  thereon  to 
appellants  by  bank  check.  Also,  that  he 
examined  two  mortgages  executed  upon  their 
forms,  about  two  years  prior  to  this  applica- 
tion. 

On  these  facta  appellees  insist  that,  when 
Dewey  signed  the  application  he  understood 
and  was  justifiable  in  understanding  that  the 
words  meant  no  more  than  that  the  notes 
were  to  be  payable  in  the  usual  wav,  and  so 
secured  by  a  mortgage  or  trust  deed. 

The  only  question  of  law  raised  upon  the 
record  is,  whether  the  evidence  objected  to 
was  competent.  It  is  first  said  it  was  inad- 
missible for  want  of  a  sworn  plea,  denying 
the  execution  of  the  agreement  sued  on. 
This  is  so  clearly  a  misapprehension  of  the 
defense  relied  upon  that  attention  need  only 
be  calied  to  the  fact  that  the  defendants  do 
not  defly  the  making  of  the  contract  as  it  is 
set  out  in  the  declaration,  but  insist  that  it 
does  not  bear  the  construction  placed  upon 
it  by  the  plaintiff. 

That  defense  could  properly  be  made  un- 
der the  general  issue. 

The  objection  to  the  testimony  on  the  mer- 
its of  the  case  is  based  on  the  assumption 
that,  by  the  use  of  the  words,  "  in  your  usual 
form,"  the  "gold  coin  clause"  in  their  blank 
notes  and  trust  deeds  became  a  part  of  the 
written  application,  thereby  making  it  an 
agreement  by  the  defendants  to  give  notes 
payable  in  gold,  etc.,  and  parol  testimony 
could  not  be  received  to  give  it  a  different 
meaning.  The  error  in  the  position  consists 
in  treating  the  expression,  "in  your  uswU 
formP  as  being  of  itself  sufficient  to  import 
into  the  contract  the  "  gold  coin  clause, "  in 
the  blank  forms.  The  agreement,  considered 
as  a  whole,  bears  no  such  construction.  The 
mere  fact  that  the  applicants  agreed  to  give 
a  mortgage,  or  trust  deed  in  a  particular 
form  did  not  of  itself  bind  them  to  make 
payments  upon  unusual  terms  and  condi- 
tions, though  printed  in  those  forms. 

The  application  is  for  "a  loan  of  $250,000 
for  five  years  .  .  .  at  6jt  interest  per  an- 
num, payable  half  yearly,  and  principal  and 
interest  payable  at  such  place  as  the  lender 
may  appoint."  This  clearly  means,  payable 
in  any  money  which  could  be  legally  onerpd 
for  that  purpose.  To  say  that  by  agree!  ni; 
to  give  notes,  and  mortgage  or  trust  deed  iu 
the  other  party's  usual  form  to  secure  them, 
they  bound  themselves  to  pay  in  gold  coin 
of  the  United  States,  etc. ,  because  that  un- 
usual condition  was  printed  in  those  forms, 
but  unknown  to  them,  is  most  unreasonable 
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and  can  find  no  support  in  the  law  of  con- 
tracts. 

Any  one  signing  this  application  would 
reasonably  understand  the  words  in  paren- 
thesis to  refer  to  the  form  of  the  mortgage, 
or  trust  deed,  and  not  to  the  particular  kind 
of  money  in  which  the  notes  were  to  be  pay- 
able, tn  the  argument,  counsel  for  appel- 
lants treat  these  words  as  synonymous  with 
**  upon  the  terms  and  conditions  set  forth  in 
your  usual  form. "  And  they  liken  it  to  cases 
In  which  a  written  contract  refers  to,  and 
makes  the  terms  and  conditions  of  another 
instrument  a  part  of  It.  Manifestly  there  is 
no  analogy  between  that  class  of  cases  and 
this. 

It  is  undoubtedly  the  duty  of  a  party  to 
acquaint  himself  with  the  terms  of  a  contract 
to  which  he  is  a  party  before  he  enters  into 
it,  and  if  other  instruments  or  agreements 
are  made  a  part  of  the  contract  he  is  bound 
to  know  the  terms  and  conditions  of  such  in- 
strument or  agreement,  but  as  seen,  no  such 
agreement  is  here  shown.  In  our  view  of 
this  record  before  the  plaintiff  below  could 
recover  the  burden  was  on  them  to  show  by 
proof  other  than  the  written  agreement,  and 
forms  used  by  them  at  the  time  that  the  de- 
fendants, or  Dewey,  who  signed  the  applica- 
tion, knew  that  their  forms  contained  a  pro- 
vision for  payments  in  a  particular  kind  of 
money,  ana  entered  into  the  agreement  with 
that  understanding. 

In  other  words,  their  own  proof  failed  to 
make  a  case,  and  even  if  the  testimony  of- 
fered by  the  defendants  had  been  incompe- 
tent, no  injury  resulted  to  them  by  its  in- 
troduction. 

Leaving  all  that  evidence  out  of  the  case, 
the  judgment  of  the  circuit  court  was  clearly 
rlf(ht. 

The  testimony  objected  to  was,  in  view 
of  the  case  made  by  the  plaintiffs,  unneces- 
sary to  the  defense,  but  it  tended  to  support 
the  proper  construction  of  the  agreement, 
viz..  that  the  parties  signing  it  are  conclu- 
sively presumed  to  have  intended  by  its  mere 
execution  to  bind  themselves  to  give  notes 
and  mortgage  to  secure  the  repayment  of  the 
money  borrowed,  in  a  particular  kind  of 
money. 

We  entertain  no  doubt  as  to  the  correctness 
of  the  judgment  below. 

J%e  jud^nent  of  the  Appellate  Court  will  be 
affirmed. 

Rehearing  denied. 


Francis  W.  HOLBROOK,  Receiver,  etc., 

V, 

J.  W.  FORD. 

(158  ni.  683.) 

1.   The  nale  that  a  forelgrn  receiver  will 
not  be  allowed  a  preference  over  a 


resident  creditor  airatnitthe  aaieti  of  an  to- 
eolvent  debtor  does  not  apply  to  a  receiver  ap- 
pointed by  the  courts  of  the  state  and  under  Its 
laws,  in  a  suit  instituted  by  a  nonresident  credi- 
tor. 

£•  ProTionfl  knowledfl^  on  the  part  of 
one  attaching  property  in  another  state  in 
violation  of  the  rlfirbts  of  a  receiver,  of  the  ap- 
pointment of  the  receiver  or  of  the  insolvency 
of  the  debtor.  Is  necessary  to  cause  the  court  te 
enjoin  the  suit  or  commit  the  plaintljf  for  con- 
tempt. 

8«  A  reeeiTer  of  the  property  of  a  f<iir- 
el^^  corporation  takes  no  title  to 
debts  due  it  from  debtors  in  another  state,  ai. 
thouflrh  in  the  ordinary  course  of  business  of  the 
corporation  the  debts  would  have  been  payable 
in  the  state  of  his  appointment,  as  the  locus  of  the 
debt  follows  the  domfoil  of  the  owner,  and  the 
domioil  of  a  corporation  is  in  the  state  of  its  crea- 
tion. 

4.  No  lien  is  acquired  upon  debts  due  a 
foreiflrn  corporation  from  residents  of  a  state 
other  than  that  in  which  a  oreditor*s  bill  Is 
brouffbt  against  such  corporation^  where  there  Is 
no  service  of  process  upon  it. 

6*  The  contempt  of  a  resident  creditor 

of  a  foreign  corporation  in  attaching  in  another 
state  debts  due  such  corporation  after  the  ap- 
pointment of  a  receiver,  and  in  ref usinsr  to  dis- 
miss such  attachment  suits,  is  waived  by  the 
voluntary  appearance  of  such  receiver  in  the 
attachment  suits. 

6.   Interference  with  the  property  of  a 

corporation  of  which  a  receiver  has  been  ap- 
pointed by  attaching  it  is  a  civil  contempt. 

7«  A  court  of  equity  asked  to  proceed 
as  for  a  contempt  ag^ainst  a  creditor 

who  seeks  to  reach  by  attachment  or  garnish- 
ment debts  due  to  an  insolvent  debtor  by  persons 
residingr  out  of  the  state,  may  inquire  which  of 
the  parties  has  a  paramount  right  or  superior 
equity  to  these  debts. 

(October  20.  ISOi.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate  Court,  First  District,  revers- 
ing an  order  of  the  Superior  Court  for  Cook 
County  inflicting  punishment  upon  defendant 
for  contempt  in  instituting  attachment  pro- 
ceedings against  property  which  had  been 
placed  in  plaintiff's  possession  as  receiver. 
Affirmed. 

Statement  by  Maprudert  /..* 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  reversing  an  order  or  decree  of 
the  superior  court  of  Cook  county,  finding  ap- 
pellee guilty  of  contempt  of  court  and  direc^ 
In^  him  to  be  attached  and  arrested  and  im- 
prisoned in  the  county  jail,  until  he  should 
dismiss  certain  attachment  proceedings  begun 
by  him  in  the  states  of  Nebraska  and  Missouri, 
as  hereinafter  stated. 
The  material  facts  are  as  follows: 
Charles  Palmer,  a  resident  of  New  York, 
obtained  a  judgment  for  $20,013.75  on  Decem- 
ber 7,  1892,  in  said  superior  court  against  the 
Power ville  Felt  Roofing  Company,  Limited,  a 
corporation  organized  under  the  laws  of  the 


NoTB.— For  the  whole  subject  of  preferences  as 
between  attaching  creditors  and  forelsrn  aesignees 
In  insolvency,  see  note  to  Lonsr  v.  Forrest  (Pa.)  S3 
L.R.A.83. 
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For  rights  of  receiver  in  property  beyond  the 
juilsdlction  of  appointment,  see  note  to  Gilman  ▼• 
Hudson  Biver  Boot  9t  Shoe  Mfg.  Go.  (Wis.)  0  L.  B. 
A.  52. 


Ste  also  41  I..  U.  A.  :}(i7 ;  42  I..  R.   A.  7<Mi;  4:>  I-.  K.  A.  222. 
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«tate  of  New  York.  After  execution  issued 
and  returned  unsatisfied.  Palmer  on  said  7th 
day  of  December  filed  a  creditors'  bill  upon 
■aid  judgment  in  said  superior  court;  and  on 
Che  same  day  said  court  appointed  the  appel- 
lant receiver  of  the  books  and  accounts  re- 
ceivable, notes  receivable,  debts  due  and  all 
chosea  in  action  of  said  defendant  corporation, 
or  held  in  trust  for  it,  or  in  which  it  bad  any 
beneficial  interest,  with  the  usual  powers  and 
duties  of  a  receiver.  Among  the  accounts  due 
to  the  defendant  corporation  were  two  claims 
against  two  firms  in  Nebraska,  and  one  claim 
i^inst  a  manufacturing  company  in  Missouri. 
The  appellee,  who  is  a  resident  of  Lake 
county,  Illinois,  but  is  and  has  been,  for  a 
number  of  years,  engaged  in  business  in  Chi- 
cago, Cook  county,  IlTinois,  being  a  creditor 
for  about  $15,000  of  said  defendant  corpora- 
tion, commenced  attachment  proceedings  on 
the  17th  and  19th  days  of  December,  1802, 
against  said  defendant  cor^ration  in  the 
courts  of  Nebraska  and  Missouri  and  gar- 
nisheed  the  firms  and  company  in  those  states 
who  were  debtors  of  said  corporation. 

On  January  7, 1893,  the  appellant,  Holbrook, 
filed  his  petition  in  said  superior  court  in  said 
creditor's  bill  suit,  wherein  he  had  been  ap- 
pointed receiver,  settinff  up  his  appointment; 
the  debts  due  to  the  defendant  corporation  in 
Nebraska  and  Missouri;  the  commencement 
and  pendency  of  the  attachment  and  garnishee 
proceedings  by  appellee,  Ford;  that,  on  De- 
cember 9,  1892,  he  bad  mailed  notice  to  said 
debtors  of  his  right  as  receiver  to  collect  the 
amounts  due  from  them;  that  on  December 
aO,  1892,  he  wrote  to  Ford  a  letter  stating  his 
claim  aa  receiver  to  said  Nebraska  and  Mis- 
souri accounto,  and  requesting  him  to  with- 
draw hissuits;  and  that  said  Ford  by  attaching 
and  gamisheeing  said  claims  was  interfering 
with  property  mlooging  to  the  receiver,  etc. 
Said  petition  prayed  for  an  order  on  Ford  to 
chow  cause  why  he  should  not  be  attached 
for  contempt.  The  order  was  entered  on  the 
same  day.  To  this  petition  Ford  filed  an 
answer,  and  the  receiver  filed  eight  exceptions 
to  the  answer.  AH  these  exceptions  were  sus- 
tained by  the  superior  court  except  one.  Ford 
elected  to  stand  by  his  answer;  and,  the  cause 
coming  on  to  be  heard  upon  the  petition  of  the 
receiver,  answer,  replication  thereto,  the  orig- 
inal bill,  the  order  appointing  the  receiver, 
etc.,  the  court,  on  February  7,  1898,  entered 
the  order  or  decree  committing  said  Ford  for 
contempt,  as  above  stated. 

The  defendant  corporation,  the  Powerville 
Felt  Roofing  Company,  Limited,  had  its 
principal  office  in  New  York  city,  and  also  a 
branch  office  and  manufacturing  plant  in  New 
Jersey;  and  had  property  and  assets  in  a  num- 
ber of  states,  especially  in  New  York  and 
Minnesota.  Prior  to  November  26,  1892,  it 
had  maintained  a  branch  ofllce  in  Chicago, 
where  a  part  of  its  business  had  been  trans- 
acted, and  books  of  account  had  been  kept. 
Co  that  day  it  ceased  doing  business  in  Illi- 
nois, and  its  officers  turned  over  its  books  to 
said  Holbrook,  an  accouotaDt  to  collect  the 
accounU.  Before  December  26,  1892,  in  a 
proceeding  agaiost  the  defendant  corporation 
which  was  insolvent,  begun  in  New  York,  a 
man  named  Jowitt  was  appointed  receiver, 
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and  was  acting  as  such  when  the  present  bill 
was  filed.  On  November  28,  1892.  in  a  pro- 
ceeding by  a  stockholder  in  New  Jersey,  tbe 
said  Jowitt  was  also  appointed  receiver  of  the 
defendant  corporation  by  a  chancery  court  in 
that  state' on  December  o,  1892.  On  Novem- 
ber 25,  1892,  William  H.  Eberts,  the  president 
of  the  defendant  corporation  and  his  brother, 
residents  of  Detroit,  Michigan,  entered  up  a 
judgment  by  confession  for  (81,000  against 
said  defendant  corporation  and  caused  execu- 
tion thereunder  to  be  levied  upon  all  of  its 
tangible  property  in  Cook  county,  Illinois; 
and  on  December  7,  1892,  one  Judson  and 
other  creditors  of  the  corporation  in  Illinois 
filed  a  bill  in  the  circuit  court  of  Cook  county 
to  set  aside  said  Eberts'  judgment  as  fraudu- 
lent and  to  enjoin  the  sheriff  from  selling  the 
property  levied  upon,  in  which  proceeding  the 
Chicago  Title  &  Trust  Companv,  an  Illinois 
corporation,  was  on  December  18,  1892,  ap- 
pointed receiver  by  said  circuit  court,  and  has 
possession  of  all  the  assets  levied  upon  by  said 
sheriff. 

Although  a  letter  was  sent  to  Ford,  as  abova 
stated,  on  December  80, 1892,  yet  Ford  did  not 
actually  receive  notice  until  January  6,  1898, 
that  the  receivers  claimed  the  right'  to  collect 
said  debts  under  his  appointment  or  requested 
the  withdrawal  of  said  suits  and  the  dismissal 
of  said  garnishee  proceedings. 

On  December  80,  1892,  the  receiver,  Hol- 
brook, appeared  In  the  Nebraska  courts  and 
moved  to  be  made  a  party  defendant  to  the 
suits  there  pending  between  Ford,  plaintiff, 
and  the.said  Powerville  Felt  Roofing  Company, 
Limited,  defendant,  and  the  following  order 
was  therein  entered:  '*Upon  application  made 
by  Francis  W.  Holbrook,  receiver,  it  is  hereby 
ordered  and  decreed  that  Francis  W.  Holbrook, 
receiver  of  Powerville  Felt  Roofing  Company, 
Limited,  appointed  by  the  superior  court  of 
Cook  county,  Illinois,  be  and  is  hereby  made 
party  defendant  in  the  above  action,  with 
power  to  appear  and  assert  rights  in  said  action, 
to  which  plaintiff  excepts. 

The  note  upon  which  the  judgment  in  favor 
of  Palmer  was  entered,  was  executed  on  No- 
vember 25,  1892,  by  Francis  J.  Palmer,  as 
treasurer  of  the  defendant  corporation,  and 
who  was  the  son  of  said  Charles  Palmer. 

Messrs,  Flower»  Smith  ft  Musg^rare^ 

for  appellant: 

This  case  is  not  distinguishable  from  the  case 
of  Sercomb  v.  Catlin,  128  111.  556. 

Although  the  Powerville  Felt  Roofing  Com- 
pany, Limited,  was  a  foreign  corporation,  it 
had  a  branch  office  and  dia  business  in  Illi- 
nois, and  submitted  itself  to  the  laws  of  this 
slate,  at  least  so  far  as  its  transactions  in  this 
state  were  concerned.  The  property  in  ques- 
tion, for  the  interference  with  which  Ford  was 
found  in  contempt,  arose  out  of  transactions  of 
the  company  in  this  state,  and  belonged  in  this 
state. 

These  accounts  were  subject  to  attachment, 
or  could  be  reached  by  a  creditor's  bill  in  Illi- 
nois. 

Earvey  v.  Qreat  Northern  R.  Co.  17  L.  R.  A. 
84,  60  Minn.  405;  Green  v.  VanBuhkirk, 
74  U.  8.  7  Wall.  189,  19  L.  ed.  109;  Bur- 
It  ngion  dk  N,  R.  R,  Co,  Y.  Thompson,  81  Ean. 


Illinois  Suprbmb  Coubt. 


OOT.f 


180,  47  Am.  Rep.  497;  Moone^  v.  Union  Pac. 
B.  Co.  60  Iowa,  846;  Roche  y.  Rhode  Idand 
Ins.  Auo,  2  Dl.  App.  860;  Rhavm  v.  Pearee, 
110  HI.  350,  61  Am.  Rep.  691;  Whart.  Confl. 
L.lsted.g861. 

The  situs  of  these  debts  was  at  the  place 
where  they  were  payable. 

Whart.  Confl.  L.  Ist  ed.  g  865. 

The  domicil  .of  a  corporation,  as  well  as  the 
situs  of  a  debt,  is  to  be  aetermined  by  reference 
to  the  matter  under  consideration  and  the  cir- 
cumstances of  the  case.  A  corporation  for 
many  purposes  may  have  more  than  one  domi- 
cil. 

Atty-Gen.  v.  Bay  8taU  Min.  Co.  99  Mass. 
148,  96  Am.  Dec.  717;  Rieker  y.  American 
Loan  dk  T.  Co.  140  Mass.  846;  Olaise  y.  Bouih 
Carolina  R,  Co,l  Strobh.  L.  70;  Carron  Iron 
Co,  v.  Maelaren,  5  H.  L.  Cas.  416. 

A  corporation  may  acquire  a  domicil  In  a 
f  orei^  state  by  doing  bnsioess  there. 

Smith  Y.  Pm  Min,  Go.  47  Mo.  App.  409; 
Murfree,  Foreign  Ck)rp.  %  888;  Dicey,  Domicil, 
110. 

A  recelTcr  is  not  an  agent  or  representatiye 
of  either  party  to  an  acnon,  but  is  uniformly 
regarded  as  an  officer  of  the  court,  and  he  has 
only  such  power  as  the  court  gives  him. 

High,  Receivers,  g§  1,  2;  Baoper  y.  Win- 
ston, 24  111.  858. 

And  before  he  can  intervene  In  a  foreign 
Jurisdiction ,  he  must  obtain  authority  of  tSe 
court  to  do  so. 

8ereven  y.  Clark,  48  Ga.  41;  High,  Receiy- 
ers,  208;  Beach,  Mod.  £q.  Jur.  g  742;  Battle 
Y.  Davis,  66  N.  C.  262;  Green  v.  Winter,  1 
Johns.  Ch.  60,  1  L.  ed.  60,  7  Am.  Dec.  475; 
Traey  y.  First  Nat.  Bank  ofSelma,  87  N.  Y. 
528;  Barton  y.  Barbour,  104  U.  S.  126,  26  L. 
ed.  672;  Datfis  y.  Ladoga  Cremery  Co.  128  Ind. 
822. 

Mr.  C.  B.  SsunpsoUf  for  appellee: 

The  court  could  not  legally  appoint  a  re- 
ed ver  of  the  accounts  and  notes  receivable, 
debts  due  and  all  choses  in  action,  without  re- 
gard to  where  they  were  situated,  of  a  corpora- 
tion organized  under  the  laws  of  another  state, 
and  there  engaged  in  business,  such  corpora- 
tion not  being  then  engaged  in  transacting  or 
conducting  any  of  its  business  in  this  state, 
and  when  none  of  its  officers  or  agents  were 
residing  In  or  engaged  in  business  within  this 
state. 

Redmond  y.  Hoge,  8  Hun,  171;  Stettauer  v. 
White,  98  111.  72;  20  Am.  &  £ng.  Encyclop. 
Law,  p.  184. 

The  receiver  has  submitted  himself  to  the  Ju- 
risdiction of  a  foreign  tribunal,  and  that  tribu- 
nal has  now  complete  jurisdiction  of  the  par- 
ties and  the  subject-matter  1  n  con  tro Yersy .  He 
has  a  standing  in  court  and  can  haye  pre- 
sented and  litigated  whateyer  rights  he  has. 

United  States  Exp.  Co.  y.  Smith,  85  Dl. 
App.  98. 

aereomUfs  Case,  128  111.  656,  is  not  authority 
for  the  doctrine  that  the  appointment  of  a  re- 
ceiver operates  ipso  fade  as  a  restraint  upon 
domestic  creditors  from  pursuinff  the  assets  of 
the  insolyent,  which  are  beyond  the  JurisdlcUon 
of  the  appointing  court 

Ibid. 

The  commencement  and  prosecution  of  the 
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suits  was  not  therefore  ipso  facto  a  contempt  of 
the  superior  court. 

Smith  Y.  United  States  Exp.  Co.  186  Hi.  279. 

The  rights  of  a  reoeiyer  appointed  by  one  of 
our  courts  are  no  more  sacred,  nor  should  be 
entitled  to  greater  protection  or  be  more  Jeal- 
ously guarded,  than  the  rights  of  a  private 
citizen  of  this  state. 

Hurd  Y.  EUgabeHh,  41 N.  J.  L.  1. 

Ma|pnider»  J.,  dellyered  the  opinion  of 
the  court : 

It  Is  claimed  that  the  decree  of  the  super- 
ior court  is  erroneous,  because  it  Inures  to 
the  benefit  of  Palmer,  the  nonresident  oom- 
plainant  in  the  creditor's  bill,  rather  than 
to  the  benefit  of  Ford,  the  attaching  credit<^ 
in  the  foreign  states,  who  is  a  resident  of 
the  state  of  Illinois.  Where  the  oontroyersy 
is  between  a  foreign  receiyer,  assignee,  or 
trustee,  and  an  attaching  creditor  who  resldea 
in  the  state  where  the  attachment  proceeding 
is  instituted,  the  courts  of  the  latter  state 
will  protect  Its  own  citizen.  This  doctrine 
proceeds  upon  the  ground  that  such  an  offi- 
cial, appointed  under  the  laws  of  one  state, 
has  no  extraterritorial  right  of  action  exoept 
as  a  matter  of  comity,  and  that,  as  against 
its  own  citizens,  no  state  will  extend  its 
comity  to  a  receiyer,  assignee,  or  toustee  ap- 
pointed under  the  laws  of  another  state. 

In  Heyer  y.  Alexander,  108  HI.  885,  a  yoI- 
untary  assignment  for  the  benefit  of  creditors, 
executed  by  a  resident  of  Missouri  in  that 
state  and  under  Its  laws,  and  conyeying  prop- 
erty in  Illinois  was  held  not  to  be  operatiye 
to  conyey  the  title,  as  against  creditors  resi- 
dent in  Illinois  suing  by  attachment.  The 
contest  there  was  between  an  attaching  cred- 
itor resident  here,  and  an  assignee  under  a 
foreign  assignment. 

In  Rhawn  y.  Pea/ree,  110  111.  860,  61  Am. 
Rep.  691,  where  creditors  residing  in  Penn- 
sylyanla  brought  an  attachment  suit  in  Illi- 
nois against  their  debtor  also  residing  in 
Pennsylyania,  and  gamisheed  a  debt  due  to 
said  debtor  from  a  firm  in  Hllnois,  and  trust- 
ees, residing  in  Pennsylyania  and  appointed 
by  a  court  fn  that  state  and  yested  by  a  stat- 
ute in  that  state  with  the  title  to  said  debtor's 
estate,  interpleaded  in  the  garnishment  pro- 
ceeding and  claimed  the  property,  it  was 
held  that  the  statutory  title  of  the  tnutees 
was  inoperatlye  as  against  the  attaching 
creditors,  and  that  the  transfer  to  tiie  trust- 
ees, being  by  mere  operation  of  the  Pennsyl- 
yania statute,  could  not  haye  any  extrater- 
ritorial effect,  so  as  to  be  operatiye  in  this 
state,  either  against  our  own  citizens,  or  the 
citizens  of  other  states.  There,  IJie  contest 
was  between  a  foreign  statutory  trustee  with- 
out any  conyeyance  oy  the  owner  of  the  prop- 
erty, and  a  foreign  attaching  creditor. 

In  May  y.  First  Nat.  Bank  ^  AtUeboro, 
122  111.  551,  a  New  York  firm  made  an  as- 
signment for  the  benefit  of  creditors  executed 
in  conformity  with  our  statute  for  the  oon- 
yeyance  of  real  estate,  and  oonyeyioff  land 
in  Cook  county,  Illinois,  and  recoraed  in 
the  recorder's  office  of  that  oounty  on  July 
28,  1884 ;  on  August  22,  1884,  a  bank  in  Mas- 
sachusetts commenced  an  attachment  salt 
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against  said  firm  in  Cook  county,  and  levied 
the  writ  upon  said  Isnd ;  the  assignee  inter- 
pleaded and  set  up  tlie  deed  of  assignment; 
and  it  was  held  that  the  deed  of  assignment 
was  valid  as  against  the  Massachusetts  cred- 
itor, it  not  being  in  .contravention  of  our 
laws  or  public  policy.  There,  the  contest 
was  between  an  assignee  in  a  voluntary  as- 
signment executed  bv  a  nonresident  debtor, 
aiMi  a  foreign  attaching  creditor.  To  the 
same  effect  is  JviUiard  v.  May,  180  111.  87. 

In  Woodward  v.  Brooks,  128  111.  222,  3  L. 
R.  A.  703,  creditors  living  In  Pennsylvania 
brought  attachment  In  Illinois  against  their 
debtor  who  also  lived  in  Pennsylvania  and 
^amishecd  money  in  Illinois  due  to  said 
aebtor ;  before  the  attachment  the  debtor  had 
made  a  voluntarv  assignment  for  the  benefit 
of  creditors  valia  under  the  laws  of  Pennsyl- 
vania, and  had  recorded  it  in  that  state ;  the 
assignee  interpleaded  claiming  the  monev  in 
the  garnishee's  hands ;  and  it  was  held  that. 
*asa  voluntary  foreign  assignment,  valid  in 
the  state  where  made,  is  enforced  in  this 
state  as  a  matter  of  comity,  our  courts  will 
not  enforce  it  to  the  prejudice  of  our  citizens 
who  may  have  demands  against  the  assignor ; 
.  .  .  but  for  all  other  purposes,  and  be- 
tween citizens  of  the  state  where  the  assign- 
ment was  made,  if  valid  bv  the  lex  loci,  it 
will  be  carried  into  effect  by  the  courts  of 
this  state."  There,  the  contest  was  between 
a  foreign  assignee,  and  attaching  creditors 
resident  in  the  same  state  with  the  assignor 
and  where  the  assignment  was  made. 

In  the  recent  case  of  Townsend  v.  Ooxe,  151 
HI.  62,  the  controversy  was  between  foreign 
creditors  attaching  in  this  state  the  property 
of  a  foreign  corporation,  and  the  assignee  in 
a  foreign  assii^nment  which  was  not  volun- 
tary, but  statutory;  and  it  was  held  that 
SQch  an  assignment  was  not  operative  in  this 
state  as  against  the  attaching  creditors. 

In  the  case  at  bar,  there  is  no  controversy 
between  any  foreign  receiver  or  assignee  on 
the  one  side,  and  a  domestic  creditor  on  the 
other.  The  receiver,  here  seeking  to  stop 
the  prosecution  of  the  suits  in  Nebraska  and 
Missouri  by  a  creditor  Hvine  in  Illinois,  is 
an  Illinois  receiver  appointea  by  an  Illinois 
court  in  a  proceeding  pending  in  Illinois. 
It  is  true  that  Palmer  is  a  resident  of  New 
York,  but  he  brought  suit  and  obtained  judg- 
ment in  Illinois,  and  filed  his  bill  and  pro- 
cured the  appointment  of  a  receiver  here. 
But  nonresident  creditors  have  the  same  right 
to  pursue  the  remedies  prescribed  by  our 
laws  for  the  collection  of  debts  as  resident 
creditors  have.  '*Onoe  properly  in  court 
and  accepted  as  a  suitor,  neither  the  law, 
nor  court  administering  the  law,  will  admit 
any  distinction  between  the  citizen  of  its 
own  state  and  that  of  another."  Eibemia 
Jfat.  Bank  v.  Laeombe,  84  N.  Y.  867,  88 
Am.  Rep.  618.  A  foreign  receiver  holdine 
his  oflBce  by  operation  oi  a  foreiflp  law  will 
not  be  allowed  to  maintain  a  right  of  action 
against  the  assets  of  an  Insolvent  debtor  in 
this  state  as  against  a  creditor  resident  in 
this  state ;  but  no  such  restriction  applies  to 
a  receiver  appointed  by  the  courts  of  this 
state  and  under  its  laws,  even  though  such 
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receiver  is  appointed  In  a  suit  instituted  by 
a  nonresident  creditor. 

It  is  sought  to  distinguish  the  present  case 
from  Sereomb  v.  Catlin,  128  111.  556,  upon 
the  alleged  ground  that,  there,  the  complain- 
ants in  the  creditor's  bill  in  which  the  re- 
ceiver was  appointed  were  either  residents 
of  Illinois,  or  are  not  shown  to  have  been 
nonresidents  of  this  state,  while  here  the 
complainant  is  a  nonresident.  We  do  not 
think  that  any  such  distinction  can  be  drawn, 
because  the  residence  of  the  complainant  is 
immaterial  where  the  receiver  is  the  officer 
of  a  court  in  this  state. 

Nor  can  any  distinction  be  fairly  drawn 
between  this  case  and  the  Sereomb  Ckue,  on 
the  ground  that  Sereomb,  the  party  enjoined 
from  prosecuting  the  attachment  suit  in  the 
District  of  Columbia,  was  the  representative 
of  a  foreign  corporation,  while  here  Ford, 
the  creditor  enjoined  from  prosecuting  the 
foreign  attachments,  is  a  resident  of  Illinois. 
The  right  of  a  court  of  equity  to  restrain  the 
prosecution  of  a  suit  in  another  state  is 
founded  upon  the  fact  that  the  court  is  vested 
with  authority  over  persons  within  the  lim- 
its of  its  jurisdiction  and  amenable  to  its 
Srocess.  Here,  Ford  is  a  resident  of  Illinois 
oing  business  in  Chicago.  In  the  Sereomb 
Case,  Sereomb,  though  Uie  agent  of  a  Con- 
necticut CQrporation,  lived  in  Illinois,  was 
the  business  manager  of  the  corporation  here, 
began  and  controlled  the  attachment  suit  in 
Washington,  and  was  amenable  to  process  in 
this  state.  I>ehon  v.  Fbtter,  4  Allen,  545; 
Me  V.  (hinningham,  188  U.  8.  107,  88  L. 
ed.  589. 

But  there  are  several  respects  in  which  the 
facts  here  differ  from  those  in  the  Sereomb 
Case,  In  the  first  place,  the  creditor  in  that 
case,  who  instituted  the  attachment  proceed- 
ing in  the  foreign  jurisdiction,  had  full 
knowledge,  before  he  did  so,  of  the  appoint- 
ment of  the  receiver  in  the  creditor's  suit  in 
Illinois.  Here,  although  Uie  receiver  was 
appointed  ten  days  before  Ford  began  his 
attachment  proceedings  in  the  foreign  juris- 
dictions, yet  Ford  h^  no  notice  or  knowl- 
edge of  such  appointment  when  he  gamisheed 
the  debts  due  Uie  judgment  debtor  in  Ne- 
braska and  Missouri.  Such  previous  knowl- 
edge of  the  appointment  of  the  receiver,  or 
of  the  insolvency,  of  the  principal  debtor, 
has  been  deemed  material  in  those  cases 
where  courts  have  enjoined  the  prosecution 
of  foreign  suits,  or  have  committed  tlie  cred- 
itors so  prosecuting  them  for  contempt,  l/e- 
hon  V.  Foster,  supra;  Chafee  v.  Quidniek  Co. 
18  R.  I.  442 ;  Vermont  d  C.  R  Co.  v.  Ver- 
mont Cent.  R.  Co.  46  Vt.  792. 

In  the  second  place,  the  principal  debtor 
in  the  present  case  is  a  fore4gn  corporation. 
A  court  in  one  state  ma^  appoint  a  receiver 
for  fi  corporation  organized  in  another  state 
and  doing  business  within  Its  own  territory 
and  having  property  there.  This  may  be 
done,  although  the  courts  in  the  home  state 
of  the  corporation  may  have  already  placed 
its  affairs  in  the  hands  of  a  receiver.  Be 
Bemer  v.  Drew,  57  Barb.  488 ;  National  Trust 
I  Co.  of  New  York  v.  Miller,  83  N.  J.  Eq.  155 : 
i  Hunt  V.  Columbian  Ins.  Co.  55  Me.  290,  92 
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Am.  Dec.  5d2 ;  Lift  Aao,  cf  Am&rica  y.  "Pm- 
§ett,  102  III.  815.  The  receiver  appointed 
in  the  foreign  stite  will  be  regarded  as  an- 
cillary or  auxiliary  to  the  receiver  appointed 
in  the  state  to  which  the  corporation  owes  is 
creation.  8  Am.  &  £ng.  £2ncyclop.  Law, 
p.  408.  Hence,  we  do  not  consider  the  fact 
that  receivers  were  appointed  in  New  York 
and  New  Jersey  for  the  Powerville  Felt  Roof- 
ing Company,  Limited,  the  corporation  de- 
fendant in  the  present  case,  as  in  any  way 
restricting  the  right  of  the  courts  in  this  state 
to  appoint  a  receiyer  for  such  defendant,  if 
the  otner  necessary  conditions  to  the  appoint- 
ment of  such  receiver  existed  here. 

The  general  rule  is,  that  a  court  of  equity 
will  not  appoint  a  receiver  for  a  foreign  cor- 
poration, where  such  corporation  has  no  prop- 
erty in  the  state  of  the  appointing  court,  and 
has  not  appeared  or  been  served  with  process 
in  the  proceeding  in  which  the  appointment 
of  the  receiver  is  applied  for,  and  where  none 
of  the  officers  or  agents  controlling  or  repre- 
senting the  corporation  reside  or  are  to  be 
found  in  the  state  of  the  appointing  court. 
The  object  of  appointing  a  receiver  for  a  for- 
eign corporation  is  to  preserve  its  property 
and  effects  for  the  benefit  of  creditors  and 
shareholders.  Wait,  Insolvent  Corp.  §  188 ; 
8  Am.  &  Eng.  Encyclop.  Law,  p.  408 ;  Life 
As8o.  of  America  v.  Fdssett,  9upr<jt;  Bedmond 
V.  Hoge,  H  Hun,  171 ;  National  Trust  Co.  of 
New  York  v.  Miller,  supra;  Shaw  v.  &iore,  5 
L.  J.  Ch.  N.  S.  79;  Stafiord  v.  American 
Mills  Go.  13  R.  I.  810;  Hannibal  A  St.  J. 
R  Co.  v.  Crane,  103  111.  349.  40  Am.  Rep. 
581. 

In  the  case  at  bar«  it  appears  that  all  the 
tangible  property  of  the  rowerville  Felt 
Roofing  Company,  Limited,  in  Cook  county 
Illinois,  was  taken  bv  the  sheriff  under  the 
Ebert*s  judgment  ana  is  now  in  the  hands  of 
the  Chicago  Title  &  Trust  Company  a  re- 
ceiver appointed  in  another  proceeding ;  and 
that  the' company  ceased  doing  business  in 
this  state  on  November  35,  1893,  and  that, 
at  the  time  this  creditor's  bill  was  filed,  no 
officer,  agent,  or  employ 6  of  said  company 
resided  or  had  any  place  of  business  in  this 
•tate.  It  furthermore  appears  from  an  exam- 
ination of  the  record,  that  the  receiver  was 
appointed  upon  the  same  day  on  which  the 
creditor's  bill  was  filed;  and  that  the  roof- 
ing company,  the  judgment  debtor,  was  not 
served  with  process,  nor  did  it  enter  its  ap- 
pearance in  the  cause,  either  before  such  ap- 
pointment or  at  any  time  thereafter.  We  do 
not  deem  it  necessary,  however,  to  hold  that 
there  were  no  assets  of  the  roofing  company 
in  this  state,  which  would  justify  the  ap- 
pointment of  a  receiver.  As  the  receiver  ap- 
pointed for  a  foreign  corporation  must  be 
appointed  to  take  possession  of  the  assets  in 
the  state  where  he  is  appointed,  and  acquires 
tit'c  to  such  assets  only,  the  question  arises 
wh  'ther  the  debts  owing  to  the  roofing  com- 
pan/  from  the  parties  in  Nebraska  and  Mis- 
souri can  be  regarded  as  property  or  assets 
in  Illinois. 

In  construing  the  meaning  of  the  words 
''property  in  this  state,"  we  have  held  that, 
"since  the  only  property  right  which  there 
can  be  in  a  debt  is  the  mere~right  to  receive 
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gayment  of  it,  It  is  impossible  that  there  can 
e  anything  of  a  tangible  natui^  connected 
with  such  right  whicn  can  occupy  locality, 
and,  so,  the  property  right  must  accompany 
and  remain  with  the  person  of  the  owner  of 
the  debt,  and,  therefore  it  cannot  be  in  this 
state  when  the  domicil  of  the  owner  is  in 
another  state. '^  Cooper  v.  Beers^  148  111. 
35.  "Contracts  respecting  personal  prop- 
erty and  debts  are  now  universally  treated 
as  having  no  situs  or  locality,  and  tliey  fol- 
low the  person  of  the  owner  in  point  of 
right."  Story,  Confl.  L.  8863.  Mobilia  in- 
harent  ossibtu  domini,  Wharton  on  Con- 
flict of  Laws,  at  §  868,  says :  "The  remain- 
ing theory  is  that  of  the  ux  domicilii  of  the 
cr^itor.  This  theory  is  now  generally  ac- 
cepted in  England  and  the  United  States 
Molnlia  sequuntur  personam  is  a 
maxim  .  .  .  peculiarly  applicable  to 
debts  which  have  no  local  site,  and  which 
therefore  follow  the  owner." 

Here,  the  debts  garnisheed  belong  to  the 
Powerville  Felt  Roofing  Company,  Limited, 
which  is  a  corporation  organized  under  the 
laws  of  New  York.  A  foreign  corporation 
has  its  domicil  in  the  state  nom  which  it 
derives  its  existence.  8  Am.  &  Enr.  En- 
cyclop.  Law,  p.  830,  and  cases  cited.  "A 
corporation  is  an  artificial  being,  and  has  no 
dwelling  either  in  its  office,  its  warehouses, 
its  depots,  or  it  ships.  Its  domicil  is  the 
legal  jurisdiction  of  its  origin,  irrespective 
of  the  residence  of  its  officers,  or  the  place 
where  its  business  is  transacted."  Merrick 
V.  Van  Santrmrd,  84  N.  Y.  308 ;  Baltimore 
d>  0,  B.  Co,  v.  Qlenn,  38  Md.  387,  93  Am. 
Dec.  688;  Oermania  F,  Ins.  Co.  y.  Francis, 
78  U.  8.  11  Wall.  310,  30  L.  ed.  77;  StaU 
Treasurer  v.  Auditor  Qeneraly  46  Mich.  334. 
The  residence  of  a  corporation  is  the  state 
which  creates  It.  It  cannot  change  it«  domi- 
cil  at  will,  and,  although  it  may  be  per- 
mitted  to  transact  business  in  another  state, 
it  cannot  on  that  account  acquire  a  residence 
there.  Oermania  F.  Ins.  Co,  v,  Frands^ 
supra;  Dicey,  Domicil,  p.  113;  Kirtland  v. 
Botehkiss,  100  U.  8.  491,  35  L.  ed.  558. 

Inasmuch,  therefore,  as  the  debts  due  to  the 
roofing  company  must  be  regarded  as  situ- 
ated at  its  domicil,  they  are  located  in  New 
York  and  not  in  Illinois,  and  cannot,  there^ 
fore,  be  reanrded  as  passing  to  appellant  as 
receiver.  Even  if  the  residence  of  the  debt- 
ors should  be  regarded  as  the  location  of  these 
debts,  they  would  not  be  property  or  effects 
in  Illinois,  but  would  be  located  In  Nebraska 
and  Missouri. 

The  commencement  of  a  suit  by  filing  a 
bill  does  not  constitute  lis  pendens  until  sum- 
mons or  subpoena  has  been  served.  Grant 
v.  Bennett,  96  111.  618.  Accordingly  it  has 
been  held  that  the  lien  created  by  a  creditors' 
bill  only  comes  into  existence  by  the  filing 
of  the  bill  and  service  of  process.  HaUom 
v.  Trum,  135111.  347;  Eingv,  Ooodunn,  180 
111.  103;  First  Nat.  Bank  of  Sioux  City  v. 
Oage,  98  111.  173.  Here,  as  there  was  no 
service  of  process  upon  the  roofing  company, 
no  lien,  equitable  or  otherwise,  could  have 
been  acquired  upon  the  debts  garnisheed  by 
appellee. 

It  is  claimed  that,  in  the  ordinary  coune 
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of  the  buBineas  of  the  roofing  compaov  as 
conducted  at  its  Chicago  branch,  these  diebts 
would  have  been  payable  at  the  Chicago 
office,  and  that  their  $itus  must  be  regarded 
as  being  in  Illinois,  because  they  are  thus 
alleged  to  have  been  payable  in  Illinois. 
There  would  be  much  force  in  this  position 
if  the  debts  were  payable  to  a  domestic  cor- 
poration, but  it  cannot  be  considered  as  en- 
titled to  much  weight  here,  where  the  debts 
are  payable  to  a  foreign  corporation.  Osgood 
▼.  Maguire,  61  N.  Y.  624. 

In  the  third  place,  it  appears  here,  that, 
before  a  rule  was  entered  upon  appellee  re- 
qoring  him  to  show  cause  why  he  should  not 
be  committed  for  contempt,  uie  appellant  as 
receiver  had  intervened  in  the  garnishment 
pToceediogs  in  Nebraska,  and,  upon  his  own 
application,  had  been  made  a  defendant  in 
tiiose  proceedings,  and  had  been  grsnted  the 
power  to  appear  and  assert  his  rights  there- 
in. The  suits  which  appellee  was  required 
to  dismiss  were  suits  in  which  the  receiver 
had  voluntarily  made  himself  u  defendant. 
He  had,  of  his  own  accord,  submitted  to  the 
jurisdiction  of  the  foreign  court  with  a  view 
of  their  contesting  his  rights.  It  has  l)een 
held  that,  where  a  part-v  has  been  guilty  of 
a  contempt  of  court  by  bringing  suit  against 
a  receiver  without  leave,  the  contempt  is 
waived  by  the  appearance  of  the  receiver  in 
the  suit.  Muleahey,  Jr.  v.  Stratus,  151  111. 
70. 

Contempts  have  been  classified  into  direct 
and  constructive,  the  former  being  those  com- 
mitted in  the  presence  of  the  court  or  so  near 
as  to  interrupt  its  proceedings,  the  latter  be- 
ins  those  which  arise  from  matters  not  trans- 
piring in  court  but  from  refusal  to  obey  its 
orders  and  decrees  that  are  to  be  performed 
elsewhere.  Interfering  with  propertv  in  the 
possession  of  a  receiver  is  a  constructive  con- 
tempt. Rapalje,  ContempU,  ^§  22,  24.  Con- 
tempts have  been  still  further  classified 
into  criminal  and  civil,  the  former  being 
acsts  in  disrespect  of  the  court  or  its  process, 
or  tending  to  bring  it  into  disrepute,  or  ob- 
struct the  administration  of  justic^;  the  lat- 
ter being  **  those  quasi  contempts  which  con- 
sist in  tailing  to  do  some  thing  which  the 
contemner  is  ordered  by  the  court  to  do  for 
ibe  benefit  or  advantage  of  another  party  to 
the  proceedipg  before  the  court."  Rapalje, 
Ckmtempts,  ^  21.  '^If  the  contempt  consist 
in  the  refusal  of  a  party  to  do  something 
which  he  is  ordered  to  do  for  the  benefit  or 
advantage  of  the  opposite  party,  the  process 
is  civil.^  Phillipa  v.  Welch,  11  Nev.  187. 
In  such  case,  ''the  private  party  alone  is  in- 
terested in  the  enforcement  of  the  order,  and 
the  moment  he  is  satisfied,  the  imprisonment 
terminates."  Ibid.  A  motion  to  commit 
for  such  a  contempt  may  be  answered  by 
showing  that  the  party  complaining  of  it  has 
waived  it.  **  Waiver  only  applies  where  the 
contempt  has  arisen  from  breach  of  an  order 
made  in  favor  of  any  party— not,  of  coune 
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to  contempts  of  the  court  itself.*    Oswald, 
Contempt  of  Court,  pp.  118,  114. 

In  the  case  at  bar,  (he  order  of  committal 
because  of  refusal  to  dismiss  the  foreign  suits 
was  made  for  the  benefit  and  advantage  of 
Palmer,  the  complainant  in  the  creditor's 
bill.  A  receiver  under  a  creditors*  bill  is 
not  necessarily  a  trustee  for  the  benefit  of  all 
the  creditors,  but  for  the  benefit  of  the  cred- 
itors in  whose  behalf  he  is  appointed. 
Young  v.»  dapp,  147  111.  176.  In  his  an- 
swer to  the  petition  of  the  receiver,  the  ap- 
pellee set  up  the  order  of  the  foreign  court 
making  the  receiver  a  party  to  the  foreign 
suits  at  his  own  request.  We  are  inclined 
to  think  that  the  answer  thereby  showed,  in 
connection  with  the  other  circumstances  here- 
tofore mentioned,  a  good  defense  to  the  mo- 
tion or  petition  for  an  attachment,  on  the 
ground  that  the  action  of  the  receiver  in  sub- 
mitting to  tlie  jurisdiction  of  the  foreign 
court  with  a  view  of  having  his  rights  de- 
termined there  amounted  to  a  waiver  of  the 
contempt.  It  is  true  that  the  mere  pendency 
of  a  suit  in  one  state  cannot  be  pleaded  in 
bar  or  abatement  of  a  second  action  in  an- 
other state  even  between  the  same  parties  and 
for  ttie  same  cause  of  action.  Allen  v.  Watt, 
60  111.  655.  The  reason  for  this  rule  is  that 
the  defendant  would  not  be  obliged  to  pay 
the  money  twice,  since  payment  at  least,  (i 
not  a  recovery  in  the  one  suit,  might  be 
pleaded  put*  darrein  eonti nuance  to  the  other 
suit :  ana  if  the  two  suits  should  ever  pro- 
ceed pari  poMU  to  jfudgment  and  execution, 
a  satisfaction  of  either  judgment  might  be 
shown  in  discharge  of  the  other.  Bowne  v. 
Joy,  9  Johns.  221;  Walsh  v.  Durkin,  12 
Johns.  99;  Embree  v.  Hanna,  5  Johns.  101. 
But  it  is  manifest  that  neither  the  rule,  nor 
the  reason  for  it,  has  any  application  here. 
That  may  be  a  good  answer  to  a  motion  to 
commit  for  contempt  which  may  not  be  a  good 
defense  upon  the  mrrits.  In  the  Sereomb  Uase, 
the  receiver  had  not  intervened  in  the  foreign 
suit  when  the  application  to  commit  for  con- 
tempt WM  made ,  and  therefore  whatever  was 
there  said,  inconsistent  with  the  proposition 
that  such  an  intervention  as  is  shown  undt^r 
the  circumstances  of  the  present  case  can  be  re- 
garded as  a  waiver,  must  be  modified  to  ac- 
cord with  the  views  here  expressed.  Where  a 
court  of  equity  is  asked  to  proceed  as  for  a 
contempt  against  a  creditor,  who  seeks  to 
reach  by  attachment  or  garnishment  debts  due 
to  an  insolvent  debtor  from  persons  residing 
out  of  the  state,  it  is  proper  to  inquire  which 
of  the  parties  has  a  paramount  right  or  su 
peri  or  equ  i  ty  to  those  debts.  Dehon  v.  Foster, 
supra. 

For  the  reasons  here  stated,  the  judgment  of 
the  Appellate  Court  is  affirmed,  and  the  decree 
or  order  of  the  Superior  Court  of  Cook  County 
is  reversed  and  the  cause  is  remanded  to  the 
latter  court  for  further  proceedings  In  ac- 
cordance with  the  views  here  expressed. 

Petition  for  rehearing  denied. 
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John  F.  LANGHAMMER  et  al,  AppU., 
John  MUNTER  et  al.  Officers  of  Registration. 
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A  Toter  need  not  have  aay  partienlar 
spot  which  he  calls  **home**  provided  he 
makes  his  residence  (in  the  sense  of  havioir  no 
other  home)  anywhere  or  in  however  many 
places,  for  the  required  times,  within  the  limits 
of  the  state  and  the  yotln^  district. 

(Eebruary  28,  ISOB.) 

APPEAL  by  plaintiffs  from  an  order  of  the 
Court  of  Common  Pleas  refusing  to  strike 
from  the  registery  list  certain  names  which  had 
been  placed  there  by  defendant,  but  which 
plaintms  alleged  were  illegally  there,  by  reason 
of  the  fact  that  their  owners  were  not  residents 
at  the  place  from  which  they  registered.  4t' 
Urmed, 

The  facts  are  stated  in  the  opinion. 

MeuTB.  Charles  J.  Bonaparte  and  John 
C.  Rose,  for  appellants: 

A  Yoter  "cannot  lawfully  vote  in  a  ward  or 
election  district  in  which  he  does  not  reside, 
even  tbouffh  that  ward  or  election  district  be 
within  the  legislative  district  or  county  where 
he  has  bis  residence;  and  where  he  cannot 
lawfully  vole,  he  is  not  entitled  to  register  or 
to  remain  registered." 

Kemp  Y.  Owem,  76  Md.  288. 

Under  do  definition  of  residence  which  has 
ever  been  given  by  lexicographers,  text- writers, 
or  courts,  is  ii  possible  to  contend  that  the  al- 
leged voters  io  question  had  any  residence  in 
Ibe  fifth  precinct  of  the  first  ward. 

2  Kent,  Com.  481,  note  F;  Roamelt  v.  Kel- 
logg, 20  Johns.  208;  lie  Wriylei/,  »  Wend.  140; 
J.OHP  V.  Hyan,  30Gratt.  720;  Paine,  Elections, 
§  46;  Johnson  v.  PtopU,  94111.  505;  He  CoUine, 
64  How.  Pr.  65;  Ijimhe  v.  Smpf/ie,  15  Mees.  & 
W.  483;  Dale  v.  Irwin,  78111.  182;  Opinion  of 
the  Justices,  5  Mel.  588;  Fry's  Election  Case, 
71  Pa.  302,  10  Am.  Rep.  698;  Spragins  y. 
Houghton,  3  111.  877;  French  v.  Ughty,  9  Ind. 
477;  8haeffer  y.  Qilbert,  73  Md.  70. 

Can  it  be  seriously  contended  that  these  al- 
leged voters  had  any  home  in  the  residence  of 
the  person  who  allowed  them  to  sleep  for  two 
nights  in  his  kitchen?  That  hoose  was  cer- 
tainlv  not  their  home. 

Md.  Const,  art  1, §  1;  Kempy.OweMM^&A, 
238. 

£very  man  has  had  a  residence  at  some 
period  of  his  life.  That  residence  remains  his 
legal  residence  until  he  has  acquired  another. 

Thomdike  v.  Boston,  1  Met.  242;  McCrary, 
Elections,  §  71;  French  v.  Lighty,  9  Ind.  47B; 

Note.— The  above  case  Is  a  novel  one,  beln^  dis- 
cussed without  any  question  as  to  the  existence  of 
another  residence  outside  the  voting  district  but 
solely  with  references  to  the  necessity  of  a  place 
within  the  district  which  may  be  more  epeclflcally 
located  as  that  of  the  voter*s  home  or  residence. 

As  to  efTeot  of  residence  of  voters  in  schools  or 
public  institutions,  see  noU  to  Wolcott  v.  Holcomb 
(Mich.)  83  L.  R.  A.  21ft. 
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Paiue,  Elections,  §  45;  MoffeU  y.  HiU,  181  HI. 
239. 

If  the  last  residence  acquired  by  these  men 
was  in  the  state  of  Maryland,  they  are  entitled, 
under  the  provisions  of  the  constitution,  to 
register  and  vote  at  that  last  place  of  residence 
until  they  have  acquired  a  new  residence  elae- 
where. 

Thomdike  v.  Boston,  supra;  Shaefer  y.  GU- 
ft«-<,78Md.  71. 

A  man  who  sometimes  pensioned  himself 
upon  a  friend  in  one  town,  and  sometimefl 
upon  relatives  in  another  town,  and  sometimes 
with  different  persons  living  in  the  district  in 
which  be  claimed  to  vote,  had  no  residence  in 
it,  and  no  right  to  vote  therein. 

Shepard  v.  AUen  (HI.)  15  West  Rep.  188; 
Behrensmeyer  v.  Ereiii,  186  BL  591;  McCrary, 
Elections,  g  71;  Firm^  v.  Lighty,  eupra. 

A  temporary  resort  to  a  precinct  for  no  other 
honest  purpose  of  residence  is  a  fraud,  and  not 
residence,  and  gives  no  rights. 

Warren  v.  Board  qfBefiitration,  8  L,  R.  A. 
808,  78  Mich.  89a 

Messrs.  Peter  J.  Campbell*  James  H. 
Preeton,  William  B.  Bryaa.  Jf.»  and  Ed- 
ward D.  Fiiuerald,  for  appellees: 

Neither  the  legislature  nor  the  courts  can 
add  to  the  constitutional  qualificatiODS  of 
voters. 

Qtft'nn  Y.  State,  85  Ind.  485,  9  Am.  Bepi 
754;  People  v.  Oanaday,  78  N.  0.  108,  81  Ajn. 
Rep.  465. 

Paire,  J.,  delivered  the  opinion  of  the 

court : 

This  is  an  appeal  from  an  order  of  the  court 
of  common  pleas  of  Baltimore  City,  dis- 
missing the  petition  of  the  appellants,  pray- 
ing that  the  names  of  James  Bosley  and 
Charles  Williams  be  stricken  from  the  reff« 
istry  of  voters  of  the  fifth  precinct  of  t£e 
first  ward  of  Baltimore  city. 

At  the  hearing,  the  petitioners  produced  the 
registry  of  voters  of  the  precinct  and  ward, 
and  read  in  evidence  so  much  of  the  contents 
thereof  as  related  to  the  registrlition  of  the 
persons  alleged  by  the  petition  to  be  im- 
properly registerea.  The  appellants*  coun- 
sel, however,  contend  that  uie^e  entries  can 
only  be  used  for  the  puroose  of  showing  what 
the  appeal  is  from,  ana  are  not  evidence  to 
be  regarded  by  the  Judge  in  determining 
whether  the  register  has  acted  properly.  We 
cannot  adopt  this  view.  The  outy  of  a  regis- 
ter of  voters,  under  our  statute,  is  not  merely 
ministerial.  It  is  his  duty  to  interrogate  the 
party  applying  for  registration  under  oath, 
touching  his  right  to  register,  and  if,  after 
this  primary  examination  of  the  applicant, 
and  of  such  other  evidence  as  may  be  im- 
mediately  accessible,  he  is  in  doubt,  he  may 
adjourn  his  determination  to  a  subsequent 
day,  when  he  must  proceed  to  determine 
whether  the  applicant  is  a  qualified  voter,  or 
disoualified.  lie  is  thus  compelled  to  take 
evidence,  weigh  its  force  and  effect,  and 
finally  to  ''determine,"  and  it  is  from  thi# 
determination,  that  any  one  who  thinks  him- 
self aggrieved  may  appeal  to  one  of  the 
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Judges  of  the  supreme  bench  of  Baltimore 
eity  (if  tiiie  election  precinct  is  in  Baltimore 
citj).  The  appeal  is  by  petition,  and  with 
ft  shall  be  fll^  certified  copies  of  all  the 
entries  in  the  registry  of  voters,  relating  to 
tbe  subject-matter,  and  if,  in  the  opinion  of 
the  judge  the  petition  and  exhibits  show  a 
prima  facie  cause  of  complaint,  he  orders  the 
proceedings  provided  by  tbe  act. 

After  answer  is  made,  and  evidence  Is  ad- 
duced, the  court  is  required  to  consider,  in 
making  up  its  determination,  the  petition 
(which  includes  the  entries)  the  answers  and 
such  testimony,  for  or  against  the  petition, 
as  may  be  offered,  and  from  the  whole  case 
tbua  made  un  decide  whether  the  party  is,  or 
is  not  a  qualified  voter.  These  entries  are  not 
only  the  sworn  statements  of  the  applicant 
but  also  the  deliberate  findings  of  an  ofiScer 
charged  with  the  public  duty  of  determining 
their  correctness ;  and  as  such,  should  not  be 
disturbed  until  their  falsity  has  been  estab- 
lished by  sufficient  evidence.  Adopting  this 
principle  in  the  case  we  are  now  considering, 
what  does  the  proof  establish?  There  is  no 
evidence  assailing  such  entries  as  show  that 
James  Bosley  is  white,  twenty- five  years  of 
age,  and  has  resided  in  ml ti more  city 
twenty- five  years,  and  in  the  ward  four  years. 
There  is  no  sufficient  evidence  to  controvert 
the  entry  with  respect  to  his  evidence  (the 
nature  of  which  as  proven  will  be  hereinafter 
examined),  in  the  precinct.  The  proof  that 
his  name  does  not  appear  upon  the  police 
<seD8U8  of  registered  voters  is  too  uncertain 
to  be  entitled  to  much  weight.  The  fact  that 
Boeley  was  a  sea- faring  man  might  fully 
account  for  his  absence  at  the  time  the  census 
was  taken ;  even  if  it  be  assumed  that  the 
police  performed  their  work  with  perfect  ac- 
curacy. 

It  was  proved  by  the  testimony  of  Charles 
A.  Bisensick  that  he  resided  at  2225  Essex 
street  the  place  Bosley  had  stated  as  his 
residence  in  the  ward  and  precinct ;  that  nei- 
ther of  the  alleged  voters  had  ever  lived  there, 
but  that  he  knew  them,  and,  in  the  month  of 
August,  1804,  had  permitted  them,  at  their 
request,  to  sleep  for  two  nights  in  his  kitchen ; 
that  they  had  asked  him  to  permit  them  to 
register  from  his  house,  and  he  had  replied 
that  he  did  not  object,  if  it  was  not  contrary 
to  law;  that  the  alleged  voters  were  two 
young  men  who  followed  the  water,  and  he 
supposed  they  were  then  down  the  bay  dredg- 
ing.* He  did  not  know  whether  thev  had  any 
permanent  home ;  thought  they  had  not,  and 
if  they  had,  he  did  not  know  where  it  was. 
He  haci  known  them  for  some  years,  and  on 
one  or  two  previous  occasions  they  had  in 
like  manner  slept  at  his  house  for  a  night  or 
two  at  a  time,  but  never  longer.  It  was  also 
shown  that  subpoenas  had  been  issued  for  each 
of  the  parties,  and  returned  by  the  sheriff 
turn  est.  This  is  a  full  statement  of  all  the 
•evidence  in  the  cause.  We  have  stated  it 
particularly  with  reference  to  James  Bosley, 
but  what  has  been  said  is  equally  applicable 
to  the  case  of  Charles  Williams. 

Under  these  circumstances  the  appellant 
contends. that  neither  of  these  men  is  a  quali- 
fied voter  and  entitled  to  be  registered.  This 
depends  on  the  meaning  of  the  word  ''resi- 
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dence,"  as  used  in  the  Ist  seo^ion  of  article 
1  of  the  Constitution,  when  applied  to  the 
particular  proof  in  this  case.  What  consti- 
tutes **"  resi (fence.  **  within  the  meaning  of  this 
section  and  article  of  the  constitution,  has 
frequently  been  the  subject  of  judicial  decis- 
ion, in  this  state  and  elsewhere.  It  has  often 
been  held  to  be  equivalent  to  the  word 
'^home,*'  in  tbe  sense  of  a  home,  to  which  one 
whenever  absent  intends  to  return.  It  un- 
doubtedly carries  with  it  an  element  of 
permanence,  differing,  however,  widely  in 
special  cases.  *'The  word  'home*  suggests 
relations  differing  in  breadth  and  strength, 
though  not  in  kind,  when  applied,  on  the  one 
hand,  to  a  farmer  who  has  resided  siuce  his 
birth,  and  expects  to  reside  until  his  death, 
on  the  same  spot,  and  on  the  other  hand  to  the 
clergyman  whose  home  may  change  in  two 
years,  or  to  the  railroad  laV)(»rer  whose  home 
may  change  in  two  months. "  ;^Paine,  Elec- 
tions, 46 ;  Chase  v.  MiUei-,  41  Pa.  408 ;  Story, 
Confl.  L.  §  41. 

Temporary  absence,  with  a  continuous  in- 
tention to  return,  will  not  deprive  one  of  his 
residence,  though  it  extend  through  a  series 
of  years  (Cooley,  Const.  Lim.  fiOO;  ?Yy*$ 
EUetum  Case,  71  Pa.  802,  10  Am.  Rep.  698)  ; 
nor  will  a  sojourn,  however  prolonged,  with 
the  purpose  of  returning,  be  sufficient  to 
acquire  a  residence.  There  must  be  the  act 
of  abiding,  without  the  intention  of  remov- 
ing therefrom.  Story,  on  Conflict  of  Laws, 
section  41,  says :  In  other  words,  there  must 
be,  to  constitute  residence,  an  "actual  home 
in  the  sense  of  having  no  other  home,  whether 
he  intends  to  reside  tliere  permanently  or  for 
a  definite  or  indefinite  length  of  time." 
S^taeffer  v.  Gilbert,  78  Md.  71.  Residence, 
therefore,  is  a  question  depending  upon  fact 
and  intention,  and,  if  so,  it  may  be  applicable 
to  a  particular  spot  or  to  a  whole  country.  A 
person  who  wanders  from  country  to  country, 
with  no  intention  of  remaining  fixedly  any- 
where, acquires  no  new  residence.  On  the 
other  hand,  one  who  confines  his  wanderings 
to  a  particular  country  or  locality,  but  de- 
clines to  fix  himself  upon  some  pnrticular 
spot,  can  very  properly  be  said  to  be  a  resident 
01  that  country  or  locality.  Home,  domicil 
or  residence,  may  therefore  include  a  spot  or 
a  wide  area.  Each  of  these  words  may  be 
applied  ** either  to  a  house,  a  precinct,  a 
ward,  a  county  or  a  state.  Dicey  on  the  I^w 
of  Domicil,  p.  55.  says :  "It  is  obvious  that 
.  .  .  state  residence  and  the  district  resi- 
dence are  of  the  same  nature,  and  whats^oever 
is  necessary  to  constitute  the  one  is  essential 
to  define  the  other.  **  Fry*e  Election  Case,  71 
Pa.  306,  10  Am.  Rep.  698. 

The  framersof  our  constitution  have  in  the 
Ist  section  of  article  1  clearly  recognized 
these  applications  of  the  word  "residence." 
That  section  prescribes  as  the  qualification  of 
a  voter,  that  he  shall  be  a  resident  of  the  state 
for  one  year,  and  a  resident  of  the  district  six 
months.  There  is  no  requirement  that  the 
proposed  voter  shall  have  some  particular 
spot,  which  he  calls  his  home,  provided  he 
makes  his  home  (in  the  sense  of  having  no 
other  home)  anywhere  or  in  however  many 

fflaces,    for  the'required  times,    within  the 
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Probably  it  was  borne  in  mind  that  numbers 
of  citizens,  through  misfortune  or  otherwise 
were  without  dwelling  places,  but  there  is  no 
evidence  to  be  found  In  any  part  of  the  con- 
stitution, that  these  were  to  be  denied  the 
privileges  of  the  elective  franchise.  On  the 
contrary  it  seems  to  have  been  the  purpose  to 
confer  the  right  of  suffrage  upon  every  male 
citizen  who  has  attained  the  age  of  twenty- 
one  years,  only  requiring,  for  wise  reasons, 
that  every  sucn  person  shall  have  resided  in 
the  state  one  year,  and  in  the  TOting  district 
six  months.  When  the  general  assembly  came 
to  provide  by  law  for  a  uniform  registration 
of  voters,  as  required  by  the  fifth  section  of 
article  1  of  the  Constitution,  it  was  careful  to 
prescribe  such  regulations  as  should  prevent 
abuse  and  fraud  in  the  exercise  of  this  great 
privilege.  The  citv  of  Baltimore  having  been 
divided  into  small  precincts,  officers  of  reg- 
istration are  provided  for  each,  and  large 
powers  are  i^iven  tliem  effectively  to  dis- 
charge the  duties  imposed  upon  them. 

For  the  purpose  of  clearly  identifying  the 
person  applying  to  be  registered,  the  officers 
of  registration  are  to  ascertain  his  name, 
color,  age,  place  of  birth,  place  of  residence 
by  street  and  number  (if  any),  the  time  of 
his  residence  in  city  and  ward,  and  enter  the 
same  in  the  proper  column  of  books,  prepared 
by  the  state,  and  furnished  them  for  that 
purpose.  Fraudulent  conduct  on  the  part  of 
the  registers,  or  of  other  persons  In  or  about 
the  registration  of  voters,  is  mad«  a  mis- 
demeanor punishable  on  conviction,  with 
heavy  penalties.  And  in  addition  to  all  this, 
if  any  person,  whether  he  be  the  person  ap- 
plying to  be  registered  or  any  other  person, 
shall  think  himself  aggrieved  by  the  action 
of  the  officer  of  registration  there  Is  given  the 
right  to  appeal  to  a  judge  of  the  supreme 
bench.  If  these  safeguards  should  prove  in- 
effectual to  prevent  the  fraudulent  practices 
which  the  counsel  for  the  appellant  seems  to 
apprehend,  it  will  be  for  the  legislature  to 
devise  and  enact  other  provisions  to  accom- 
plish the  most  desirable  object  of  securing; 
absolutel  y  pure  elections.  But  whatever  may 
be  done,  no  restrictions  can  be  imposed  that 
will  require  other  or  different  qualifications 
for  voting  than  those  prescribed  by  the  first 
article  of  the  Constitution  of  the  state. 

Order  ajprmed. 
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1.  Sending^  a  eheek  by  an  Indirect 
route  will  not  constitute  negliRence  in  pre- 
■entlDK  it  If  it  reaches  its  destioation  as  soon  as 
tf  sent  direct,  taking  the  full  time  allowed  by 
law  for  mailing  it. 

NoTS.— The  taking  of  a  substituted  check  con- 
sidered as  a  discharge  of  the  maker  of  the  first 
check  is  discussed  in  a  noU  to  Anderson  v.  GlU 
(Md.)26L.&.  A80QL 
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8;  Taking^  a  snbetttntedeheAfifomtlia 
drawee  of  a  worthless  check  who  cannot  cash 
it,  and  then  fafilng  to  use  due  diUgence  in  pre- 
sentlnir  the  new  check  on  which  no  amount  of 
diligence  could  have  obtained  payment,  will  not 
create  any  liability  to  the  drawer  of  the  original 
check. 

OTebruary  2S,  IMJ 

APPBAL  by  plaintifif  from  a  judgment  of 
the  Baltimore  City  Court  in  favor  of  de- 
fendants in  an  action  brought  to  recover  money 
which  had  been  due  from  defendant  to  plain- 
tiff and  for  which  a  draft  on  a  Baltimore  bank 
had  been  eiven  but  which  failed  of  collection 
because  of  plaintiff's  alleged  negligence.  B^ 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Frank  Woods*  for  appellant: 

The  plaintiff  was  not  bound  by  the  law  to 
present  this  check  for  payment  sooner  than 
the  close  of  bank  hours  on  the  14th  of  Janu> 
ary. 

2  Dan.  Neg.  Inst  $§  1^92, 1505, 1598;  Story^ 
Prom.  Notes,  §  49a 

The  drawees,  J.  J.  Nicholson  &  Sons,  were 
agents  of  the  defendants  to  pay  its  check  ta 
plaintiff,  and  by  pretending  to  pay  it  as  they 
did,  they  misled  plaintiff's  agent  and  com- 
mitted a  fraud  on  him,  because  they  had  thea 
overdrawn  their  account  with  the  Western 
National  Bank  and  must  have  known  they  bad 
no  funds  there  to  pay  their  substituted  check. 

Tiedeman,  Com.  Paper,  §  445,  p.  5,  par.  10. 

No  case  can  be  found  in  the  books  where 
under  such  circumstances  the  drawer  of  a  bill 
of  exchange  was  discharged.  To  establish 
such  a  rule  would  be  to  hold  that  the  mere  re- 
ceiving of  a  substituted  check  by  a  collector 
worked  the  discharge  of  the  drawer  of  the 
original  bill  of  exchange,  a  new  doctrine* 
never  before  held  and  nowhere  announced. 

A  banker  or  other  assent  holding  a  bill  or 
note  for  collection  would  act  at  his  peril  in  de- 
livering it  up  on  receipt  of  a  check  for  the 
amount;  and  if  the  debtor  did  not  pay  the 
amount  in  money  and  the  drawer  and  indorsera 
were  not  duly  notified,  they  would  be  dis- 
charged, and  the  loss  would  fall  upon  the  col- 
lecting agent.  If,  indeed,  on  the  same  day 
that  tne  bill  was  due  the  affent  received  a 
check  for  the  amount  and  delivering  up  the 
bill,  but  on  presentation  of  the  check  at  the 
bank  and  refusal  of  payment  that  very  day  it 
had  been  returned,  the  bill  or  note  reclaimed 
and  protested  and  the  drawers  or  indorsera 
duly  notified,  then  no  right  would  be  forfeited, 
but  the  liability  of  all  preserved. 

2  Dan.  Neg.  Inst.  §  1025;  Burkhalter  t. 
Second  Nat.  Bank  cf  Erie,  Pa.  42  N.  Y.  588; 
First  Nat.  Bank  of  MeadmUe,  Pa.  y.  Fourth 
Nat  Bank  of  New  York  City,  77  N.  Y.  820. 
88  Am.  Rep.  618;  Johneon  v.  Bank  of  North 
America,  5  Kobt.  554;  SmOh  v.  fiiUer,  6  Robt. 
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Mr,  N.  P.  Bondt  with  Mr.  Robert  D^ 
Morrison,  for  appellee. 

MeSherry,  «/.,  delivered  the  opinion  of 
the  court: 

The  case  of  Anderson  y.  OiU,  80  Md.  — ,  25 
L.  R.  A.  200,  is  clearly  distinguishable  fron^ 
the  one  now  before  us.  In  AndSnon  y.  OiU  we 
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held  that  when  the  payee  of  a  check  drawn 
on  a  hanker  having  funds  of  the  drawer  avail- 
able to  cash  it  presents  it  in  due  time  through 
his  collecting  agent,  and  the  latter,  instead  of 
receiving  money  for  it,  surrenders  it  and 
takes  in  lieu  of  the  money  the  drawee's  own 
check  upon  another  bank  having  funds  with 
which  to  pay  the  substituted  check,  and  then 
falls  to  use  proper  dlliireDoe  in  presenting 
the  substituted  check  for  payment,  which 
when  it  is  presented  is  not  paid  because  of 
the  supervening  insolvency  and  suspension  of 
the  drawer  of  the  substituted  check,  the  loss 
must  fall,  as  between  the  drawer  and  payee 
of  the  original  check,  upon  the  latter  and 
not  upon  the  former. 

It  is  not  necessai^  to  repeat  the  reasons  or 
mgain  refer  to  the  adjudgea  cases  upon  which 
the  conclusion  reached  in  that  case  was 
founded.  It  is  obvious  that  if  the  payee's 
own  negligence  in  not  presenting  the  substi- 
tuted check  in  a  reasonable  time  before  the 
suspension  of  its  drawer,  has  been  the  direct 
cause  of  its  non-payment ;  or,  stating  it  dif- 
ferently, if  the  substituted  check  was  drawn 
upon  a  bank  having  funds  of  its  drawer,  and 
tf  it  would  have  been  paid  had  due  and  proper 
diligence  been  used  in  presenting  it,  and  after 
the  expiration  of  the  time  beyond  which  its 
presentment  would  not  be  within  the  limits 
of  due  diligence,  the  drawer  of  it  suspends 
and  the  substituted  check  is.  In  consequence, 
not  paid,  this  negligence  of  the  pavee  of  the 
original  check  in  not  presenting  the  substi- 
tuted check  at  a  time  when  it  would  have 
been  paid,  cannot  be  visited  upon  the  drawer 
of  the  original' check,  and  he  will  be  dis- 
charged. But  this  doctrine  cannot  apply 
where  the  facts  fail  to  show  that  the  drawer 


of  the  original  check  has  been  injured  bv  the 
delay  orlhe  want  of  due  diligence  of  the 
payee  or  his  collectiue  agent.  If  the  drawer 
of  the  original  check  has  not  been  injured  by 
the  conduct  of  the  payee,  he  is  in  no  worse 
position  in  consequence  of  that  conduct  than 
if  due  diligence  had  been  used  by  the  payee 
without  securing  payment ;  and  if  the  facts 
flhow  that  the  exercise  of  due  diligence  in 
making  presentment  of  the  substituted  check 
would  have  been  useless,  because  of  the  in- 
solvency of  the  drawer  thereof,  and  because 
the  drawer  thereof  was  without  funds  to  meet 
it,  then  the  failure  to  use  such  diligence 
could  not  prejudice  the  rights  of  the  drawer 
of  the  original  check,  provided  the  drawee 
thereof  was  insolvent  when  it  was  drawn  and 
was  unable  to  cash  it  when  presented. 

Assuming  always  that  the  original  check 
would  have  been  paid  in  cash  had  cash  been 
demanded  and  insisted  on  when  it  was  pre- 
sented :  and  assumine  also  that  the  exercise 
of  due  diligence  would  have  secured  the  pay- 
ment of  the  substituted  check,  then  the  failure 
to  exert  that  diligence  whereby  loss  occurs 
would  result  in  an  injury  to  the  drawer  of 
the  orierinal  check  and  would  discharge  him. 
But  injury  cannot  be  predicated  of  the  want 
of  such  diligence  unless  but  for  the  want  of 
due  diligence  the  money  would  have  been 
paid.  Until  it  is  shown  that  the  use  of  due 
diligence  by  the  payee  or  his  agent  would 
have  resulted  in  the  payment  of  the  substi- 
tuted check,  the  first  step  has  not  been  taken 
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towards  establishing  injurious  negligence  on 
his  part. 

Now,  in  the  case  at  bar,  the  Buckhannon 
Bank  of  West  Virginia  being  indebted  to  the 
First  National  Bank  of  Grafton,  West  Vir- 
ginia, and  having  on  deposit  with  J.  J. 
Nicholson  &  Sons,  of  Baltimore,  an  amount 
greater  than  this  debt,  gave  to  the  Grafton 
Bank  a  check  on  Nicholson  &  Sons  for  the 
amount  of  the  indebtedness  due  to  the  Gratton 
Bank.  This  check  was  dated  -January  11, 
1892,  and  was  on  the  tiame  day  mailed  to  the 
Grafton  Bank  and  was  received  by  it  on  the 
succeeding  day.  On  that  day,  the  twelfth, 
the  Grafton  Bank  Indorsed  the  check  for  col- 
lection for  its  account  and  forwanled  it  by 
mail  to  its  correspondent,  the  Munufarturer's 
National  Bank  of  Philadelphia.  On  the  13lh 
the  Manufacturer's  Bank  received  it  and  at 
once  sent  it  by  mail  to  its  correspondent  the 
National  Farmers'  &  Planters'  Bank  of  Bal- 
timore, for  collection.  On  the  next  day,  the 
fourteenth,  the  last-named  bank  received  it 
and  at  one  o'clock  persented  it,  togettier  with 
other  checks  and  a  rafts,  at  the  counter  of  J. 
J.  Nicholson  &  Sons  for  (payment.  Payment 
was  not  made  in  cash  but  instead  thereof, 
UDon  the  surrender  of  tliese  checks  and  drafts, 
Nicholson  &  Sons  drew  their  own  check  on 
the  Western  National  Bank  of  Baltimore  for 
the  total  amount  of  this  and  the  other  checks 
and  drafts,  and  delivered  it  to  the  messen/zrer 
of  the  National  Farmers'  &  Planters'  Bank. 

In  thirty  minutes  afterwards,  Nicholson  & 
Sons,  having  suspended  and  being  hopelessly 
insolvent,  closed  their  doors.  When  the 
check  of  Nicliolson  &  Sons  to  the  National 
Farmers'  &  Planters'  Bank  was  shortly  after- 
wards, but  on  the  same  afternoon,  and  during 
banking  hours,  presented  to  the  Western  Na- 
tional Bank,  payment  was  refused.  Demand 
was  immediately  made  for  the  return  by  the 
Nicholsons  of  the  surrendered  checks,  but  ad- 
mittance to  their  banking  bouse  was  not  ob- 
tained until  next  day,  when  the  .check  drawn 
by  the  Buckhannon  Bank  was  protested  and 
then  recovered  bv  an  action  of  replevin.  It 
is  admitted  by  the  agreed  statement  of  facts 
that  had  the  check  held  by  the  Grafton  Bank 
been  presented  to  Nicholson  &  Sons  at  any 
time  on  the  13th  or  up  to  noon  on  the  14th  ft 
would  have  been  paid  bv  them ;  and  it  is 
further  admitted  that  Nicholson  &  Sons  had 
no  funds  to  their  credit  with  the  Western  Na- 
tional Bank,  but  on  the  contrary  were  largely 
indebted  to  the  bank  dH  account  of  overdrafts 
when  they  drew  their  check  in  favor  of  the 
National  Farmers'  &  Planters'  Bank  at  one 
o'clock  on  the  14th  of  January.  It  is  also 
distinctly  admitted  that  this  check  **was  In 
fact  of  no  value.'' 

We  are  now  asked,  in  the  light  of  these 
facts,  to  say  that  the  receipt  by  the  National 
Farmers'  &  Planters'  Bank  of  this  worthless 
check  and  the  failure  to  present  it  within 
thirty  minutes  thereafter,  though  it  is  not 
shown  that  it  would  have  been  paid  had  it 
been  presented  within  that  time,  has  resulted 
in  such  an  injury  to  the  Buckhannon  Bank 
as  to  discharge  the  latter's  liability  to  the 
Grafton  Bank ;  and  this,  too,  though  the 
Nicholsons  were  utterly  unable,  by  reason  of 
their  hopeless  insolvency,  to  pay  in  cash  the 
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check  drawn  on  them  by  the  Buckhannon 
Bank  when  it  was  presented  at  one  o* clock  the 
same  day.  That  is  the  appellee's  contention 
and  so  the  court  below  decided.  The  position 
is  absolutely  untenable. 

The  Grafton  Bank  having  received  on  Jan- 
uary the  12th  the  check  drawn  on  Nicholson 
&  Sons  was  bound  to  present  it  for  pavment 
in  a  reasonable  time.  There  being  no  dispute 
about  the  facts,  what  constituted  a  reasonable 
time  is  a  question  of  law  for  the  court. 
Whilst  it  is'undisputed  that  if  the  check  be 
drawn  oira  bank  located  in  the  place  where 
the  check  is  delivered  the  holder  has  until  the 
close  of  business  hours  of  the  next  secular  day 
to  present  it,  it  Is  equally  the  settled  law 
that  if  the  check  be  drawn  on  a  l)ank  situated 
in  another  place  it  should,  at  the  latest,  be 
mailed  for  presentment  on  the  day  after  it  is 
received  and  should  be  presented  at  the  place 
of  payment  on  the  day  after  it  reaches  there. 
3  Randolph,  Com.  Paper,  §  1106 :  Byles,  Bills, 
14,  164 ;  Ohitty,  Bills,  18th  Am.  ed.  888 ; 
RUMord  V.  Ridge,  2  Gampb.  587.  In  the 
pending  case,  as  already  stated,  the  check 
was  received  by  the  Grafton  Bank  on  January 
the  12th,  and  was  mailed,  not  the  next  day, 
but  tlie  same  day  to  its  Philadelphia  cor- 
respondent for  collection  and  was  received 
in  Baltimore  on  the  14th  and  was  on  that 
day  presented  for  payment.  Though  the  rec- 
ord contains  the  admission  that  if  the  check 
had  been  mailed  in  Grafton  on  the  12th  to 
Baltimore  direct  it  would  in  the  due  course 
of  the  mail  have  reached  the  latter  place  on 
the  morning  of  the  18th,  still  the  Grafton 
Bank  was  under  no  obligation  to  mail  it  for 
collection  until  the  day  after  it  was  received 
by  it,  that  is  until  the  18th ;  and  had  it  for- 
warded it  on  that  day  by  mail  direct  to 
Baltimore,  the  check  would  not  have  been 
received  there  until  the  14th,  the  day  it  was 
in  fact  received. 

The  forwarding  of  it  through  Philadelphia 
did  not,  therefore,  cause  it  to  reach  Balti- 
more later  than  the  Grafton  Bank  was  bound 
to  have  it  there  for  presentment.  As  under 
the  rule  above  stated  the  Grafton  Bank  had, 
through  its  collecting  agent,  until  the  close 
of  business  hours  on  the  16th  to  present  the 
check  for  payment,  it  was  obviously  guilty 
of  no  negligence  in  not  presenting  it  prior  to 
noon  of  the  14th,  up  to  which  time,  according 
to  the  agreed  statement  of  facts,  it  would  have 
been  paid.  But  the  check  having  been  pre- 
sentea  an  hour  later,  when  confessedly  the 
Nicholsons  were  unable  to  pay  it  over  their 
own  counter,  and  the  National  Farmers*  & 
Planters'  Bank  having  taken,  upon  the  sur- 
render of  this  worthless  check,  an  equally 
worthless  one  drawn  by  Nicholson  &  Sons  on 
a  bank  in  which  they  had  no  funds,  but  to 
which  they  were  already  heavily  indebted  on 
overdrafts,  no  injury  was  in  fact  done  to  the 
Buckhannon  Bank  unleH  it  was  made  to  ap* 
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pear  that  the  Western  National  Bank  would 
have  paid  Nicholson  &  Sons'  check  within  the 
thirty  minutes  following  its  receipt  by  the 
National  Farmers'  &  Planters'  Bank,  even 
though  the  drawers  of  that  check  had  no  fund* 
to  their  credit  when  they  drew  it.  We  can- 
not assume  that  the  Westehi  National  Bank 
would  have  paid  this  check  if  it  had  been 
persented  prior  to  the  actual  suspension  of  the 
x^icholsons ;  and  as  there  is  nothing  In  the 
record  to  show  that  it  would  have  been  paid, 
there  is  nothing  to  indicate  that  the  failure 
to  make  the  presentment  worked  any  injuiy 
to  the  Buckhannon  Bank  at  all. 

As  the  Nicholsons,  according  to  the  con- 
ceded facts,  were  utterly  unable  to  pay  the 
check  drawn  on  them  by  the  Bucl£hannon 
Bank  when  it  was  presented  at  their  counter, 
the  surrender  of  the  check  and  the  acceptance 
of  the  substituted  check  of  itself  caused  no 
injury  to  the  Buckhannon  Bank ;  and  aa,  ac- 
cording to  the  admitted  facts,  the  substituted 
check  was,  when  drawn,  utterly  valueless, 
the  mere  failure  to  present  it  within  thirty 
minutes,  produced  no  injury  to  the  Buck« 
hannon  Bank.  Neither,  therefore,  the  accep- 
tance of  the  substituted  check,  nor  the  failure 
for  thirty  minutes  to  present  it,  placed  the 
Buckhannon  Bank  in  a  worse  position  than 
it  occupibd  at  the  moment  its  check  was 
presented  to  Nicholson  &  Sons  for  payment ; 
and  that  presentment  was,  in  fact,  made 
earlier  than,  under  the  law  it  was  necessary 
to  make  it.  Consequently,  no  act  done  by 
the  Grafton  Bank,  or  by  its  agents,  caused  any 
injury  to  the  Buckhannan  Bai)k.  In  the  An- 
deraon  Case  just  the  opposite  facts  were  pre- 
sented, and,  of  course,  the  opposite  con- 
cl usion  was  reached.  In  that  case  it  appeared 
that  the  check  drewn  by  Anderson  on  Nichol- 
son &  Sons  would  have  been  paid  in  cash  when 
presented  had  cash  been  demanded ;  and  fur- 
ther, that  the  substituted  check  on  the  Western 
National  Bank  would  have  been  paid  had  doe 
diligence  been  used  in  presenting  it.  It  wan 
shown  that  two  other  checks  drewn  by  Nichol- 
son &  Sons  on  the  Western  National  Bank 
after  they  had  drewn  and  delivered  the  one 
given  in  exchange  for  the  Anderson  check 
were  presented  and  paid.  Had  the  same  dil- 
igence been  used  by  the  holder  of  the  check 
Sven  in  substitution  for  the  Anderson  check, 
at  the  holden  of  these  two  other  checks  ex- 
erted, that  check  would  also  have  been  paid. 
The  failure  to  use  that  degree  of  diligence, 
under  these  circumstances,  therefore,  resulted 
in  injuring  Anderson,  and  he  was  held  to  be 
discharged. 

It  follows  from  what  we  have  said  that  the 
judgment  of  the  court  below  was  erroneoue 
and  it  will  be  reversed  that  judgment  may  be 
entered  for  the  plaintiff. 

Judgment  reverted  and  cau$$  remanded  viih 
coeti  abate  and  M^w. 
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Kate  DECKER  et  ai.,  AppU., 

9. 

August  8CHULZE  et  al,  RespU. 
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Equity  will  not  decree  the  reeeJarton  of 
an  executed  sale  of  land  merely  becauie 
of  a  Inreaoh  of  ooyenant  as  to  title  In  the  ab- 
aence  of  fraad  or  other  ground  of  equitable 
Jurisdiction  except  mntoal  mistake  as  to  the 
title,  especially  where  the  extent  of  the  failure 
d  tf  tie  Is  not  ahown. 

CFBhmazy  1«  10BS.) 

APPEAL  hy  plalotiib  from  a  JodnneDt  of 
the  Superior  Court  for  Spokane  County  in 
favor  of  defendants  in  ao  action  brought  to  re- 
scind a  sale  of  real  estate  and  to  procure  a  re- 
torn  of  the  purchase  money.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeen,  A.  H.  Kenyoii  and  Jonee»  Voor^ 
liees  A  Stephena*  For  appellants: 

For  reyersal  of  the  Judgment  in  the  court 
below  the  court  relies  upon — 

Sean  ▼.  Stineon,  8  Wash.  615;  Moodp  y. 
Spokane  db  U.  H,  Street  R.  Oo,  5  Wash.  699. 

Mr.  William  A.  Huneke»  for  respond- 
ents: 

Rescission  isffenerally  defined  as  the  "ayoid- 
fsff  of  a  Yoida^e  contract" — not  of  a  valid  or 
▼old  one. 

21  Am.  &  Eng.  Encyclop.  Law,  p.  27. 

The  principal  grounds  for  resclRsion  are  the 
followine:  fraud,  inadecjuacy  of  considera- 
tion, undue  influence,  mistake,  illegality,  cov- 
erture, infancy,  insanity,  intoxication,  duress, 
failure  of  consideration  and  nonperformance. 

21  Am.  &  Eng.  Eacyclop.  Law,  pp.  2'7et  eeg. 

The  general  rule  is,  if  there  is  a  total  failure 
of  performance  rescission  will  lie — particularly 
vrhen  associated  with  other  equitable  grounds. 

21  Am.  &  Eng.  Encyclop.  Law,  pp.  44  et 
9eq.:  Moody  v.  Spokane  A  U.  H,  Street  B.  Co. 
mpra. 

In  executory  contracts,  equity  answers  with 
a  readier  ear,  its  interference  being  more  feasi- 
ble: while'in  executed  contracts  nothing  can 
induce  equity  to  interfere  unless  it  be  strong, 
equitable  grounds. 

The  complaint  in  the  case  at  bar  alleges  a 
partial  failure  of  performftoce  of  a  valid,  exe- 
cuted contract  and  alleges  neither  eviction  nor 
any  grounds  wbatsoever  for  equitable  interfer- 
ence. Appellants  could  not  have  chosen  a 
more  difficult  state  of  facts  upon  which  to 
base  their  prayer  for  the  equitable  remedy  of 
rescissidta. 

21  Am.  &  Eng.  Encyclop.  Law,  p.  46;  2 
Parsons,  Cont.  7th  ed.  pp.  812,  818;  Rawle, 
Covenants,  6th  ed.  g§  854,  861,  876,  876,  and 

Nora.— The  distinction  between  executed  and 
executory  contracts  when  relief  ajcalost  them  la 
sought  Is  -very  clearly  made  lo  the  above  caae. 
For  cases  on  the  general  subject  of  mistake  as 
sroand  for  relief  In  equity,  see  notes  to  Miller  v. 
PoweiB  (Ind.)  4L.  R.  A.  488;  Page  v.  HIgirlna  (Mass.) 
ft  L.  B.  A.  IK:  Reigel  v.  American  L.  Ina.  Co.  (Pa.) 
11 L.  A.  A.  867;  Butler  v.  Bamea  (Conn.)  12  L.  B.  A. 
STSL 
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footnote  S,  and  878.  footnote  t;  Morrie  v. 
Phelps,  6  Johns.  49, 4  Am.  Dec.  838;  Abbott  v. 
AUen,  2  Johns.  Ch.  519,  1  L.  ed.  472,  7  Am. 
Dec  554;  Stecens  v.  Gushing,  1  N.  H.  17,  8 
Am.  Dec.  27;  Thompson  v.  Jackson,  8  Rand. 
(Vaj604,  16  Am.  Dec.  721;  Weinte  v.  Hafner, 
78  ni.  27;  Leal  v.  Terim^,  52  Mich.  100; 
Surge  v.  Cedar  Rapids  db  M.  B.  R,  Co.  1S2 
Iowa,  101;  Walhrr  v.  Wilson,  18  Wis.  528; 
^t^;  V.  Jaeoby  (Cal.)  August  18,  1894. 

Gordon*  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  action  shows,  in 
substance :  (1)  That  on  November  17,  1890, 
the  respondents  sold  to  appellant  Kate  Decker 
two  adjoining  tracts  of  land  in  Spokane  for 
$5,500;  giving  their  deed  containing  a  cov- 
enant that  they  were  owners  in  fee,  and  with 
covenants  of  general  warranty,  and  receiving 
from  appellant  Kate  Decker  part  payment  of 
the  purchase  price  in  cash,  and  appellants' 
mortgage  on  said  land  to  secure  the  re- 
mainder. (2)  That  thereafter  appel  lants  made 
payments  on  said  remainder,  the  last  one  on 
December  18,  1691,  and  that  they  paid  the 
taxes  on  said  land  regularly  for  three  years. 
(8)  That  the  respondents  were  not  *" seised  in 
fee.  or  possessed  of  the  rii^ht  to  sell  and  con- 
vey, the  last- described  portion  of  said  prop- 
erty [being  a  strip  lying  at  the  north  end  of 
the  entire  premises]  in  manner  aAd  form  as 
aforesaid."  (4)  That  the  remainder  of  the 
premises,  without  the  strip,  was  useless  for 
appellants*  purpose.  (5)  That,  prior  to 
bringing  suit,  appellants  tendered  deed  of 
said  land  to  respondents,  which  would  have 
placed  them  in  statu  quo,  and  demanded  back 
the  purchase  money  paid,  all  of  which  was 
refused  by  the  respondent».  Appellants  ask 
for  a  rescission  of  the  sale,  for  the  return  of 
the  purchtisc  money  paid,  and  for  a  vendees* 
lien  on  said  land  to  secure  said  purchase 
money.  The  complaint  is  very  voluminous, 
and  to  set  it  out  in  full  would  occupy  too 
much  space.  The  foregoing  statement  is 
sufficient,  however,  to  give  a  proper  under- 
standing of  it.  Respondents  interposed  a 
general  demurrer,  which  was  sustained  by  the 
lower  court ;  and,  appellants  electing  to  stand 
on  their  complaint,  judgment  of  dismissal 
was  entered,  and  from  such  order  and  judg- 
ment this  appeal  Is  prosecuted. 

Appellants,  for  a  reversal  of  the  judgment, 
rely  upon  the  cases  of  Sears  v.  Stinson,  8  Wash. 
615,  and  Moody  v.  Spokane  dfe  U.  II.  Street  R. 
Co,  5  Wash.  699.  In  Sears  v.  Stinson  the  land 
was  sold,  and  a  deed  with  full  covenants 
given.  The  purchaser  paid  the  purchase 
price,  and  the  title  failed  to  a  strip.  The 
purchaser  in  that  case  brought  his  action  for 
damages  on  the  breach  of  the  covenant  for 
seisin  (strictly  an  action  at  law) ,  while  in  the 
case  at  bar  the  appellants  brought  this  action 
to  rescind  the  sale  (purely  an  action  in 
equity) .  In  Sears  v.  Stinson  the  question  for 
determination  was  whether  an  action  for  dam- 
ages was  the  prooer  action,  while  in  the  case 
at  bar  the  question  is  whether  equity  will  ni- 
sei nd  on  the  facts  stated.    This  court,  in  the 


W▲SHI^'GTON   SUPREMK  COUBT. 


Sears  Com,  held  that  an  action  at  law  for  dam- 
uges  on  the  breach  of  covenant  was  properly 
maintainable,  and  was  not  called  upon  to  de- 
cide any  other  question  in  the  case ;  and  the 
language  of  the  court,  **  There  is  no  doubt  but 
that  the  plaintiff  would  be  entitled  to  the 
equitable  relief  of  a  rescission  of  the  contract, 
if  he  desire  it, " — found  on  page  616,  3  Wash. , 
was  merely  an  unguarded  expression,  not  at  all 
necessary  to  the  decision  of  the  case,  and  mere 
obiter  dictum.  The  court,  moreover,  on  page 
617,  8  Wash.,  states  forcibly  the  doctrine 
upon  which  the  case  was  decided,  viz.  :  **  But 
in  this  case  the  contract,  so  far  as  it  can  be 
enforced,  is  already  performed,  and  there  is 
nothing  to  give  a  court  of  equity  jurisdic- 
tion. Damages  for  the  halance  is  all  that  is 
left."  The  case  of  Moody  v.  Spokane  &  U. 
H.  Street  R.  Co,,  supra,  is  also  wholly  in- 
applicable to  the  case  at  bar,  both  upon  the 
facts  and  the  principle  involved.  In  that 
case  the  respondent  brought  suit  upon  a  con- 
tract which  he  himself  had  not  performed. 
The  court  said  :    **  If  the  respondent  had  not 

gerformed  his  part  of  the  contract  .  .  . 
e  could  not  commence  his  action.  On  the 
other  hand,  the  appellant  would  have  the 
right  to  rescind  the  contract."  The  opinion 
in  that  case  further  proceeds  as  follows :  "  It 
is  not  the  ordinary  case  of  a  breach  of  a  cov- 
enant in  a  deed,  where  the  remedy  would  be 
a  suit  on  the  warranty,  but  the  respective 
contracts  here  are  dependent  upon  each  other. " 
We  are  entirely  satisfied  with  the  result 
reached  by  this  court  in  each  of  those  cases, 
but  are  unable  to  conclude  that  either  of  them 
is  authority  in  support  of  appellants'  conten- 
tion here. 

The  sole  allegation  of  defect  or  failure  of 
title  is  alleged  in  the  complaint  (par.  9)  to 
be  that  "  they  [the  grantors]  were  not  seised 
in  fee,  or  possessed  of  the  right  to  sell  and 
convey  the  last- described  portion  of  said 
property,  in  manner  and  form  as  aforesaid. " 
This  is,  at  most,  equivalent  merely  to  a 
statement  that  their  interest  in  the  granted 
premises  was  less  than  a  fee-simple  estate,  and 
cannot  be  held  to  be  equivalent  to  an  allega- 
tion that  they  had  no  estate  or  interest  in  the 
premises.  We  think  this  is  wholly  in- 
sufficient to  constitute  good  pleading  at  law 
or  in  equity.  There  are  two  descriptions  in 
the  deed.  As  to  one  tract,  no  question  of 
title  is  raised.  As  to  the  other,  it  is,  in 
effect,  said  that  the  grantors  had  not  a  fee- 
simple  estate.  And  without  stating;  how  far 
their  actual  estate  or  interest  falls  short,  and 
without  any  statement  as  to  the  true  condi- 
tion of  the  title,  from  which  relief  could  be 
afforded  at  law  or  in  equity,  appellants,  after 
a  lapse  of  nearly  four  years,  ask  a  court  of 
equity  to  rescind  the  contract.  ''It  is  a 
dangerous  and  delicate  operation  for  a  court 
to  pass  upon  a  title  which  nobody  is  assert- 
ing, and  no  one  disputing. "  Key  v.  Jennings, 
66  Mo.  856.  For  this  reason,  alone,  if  no 
other  existed,  we  would  be  disposed  to  affirm 
the  judgment.  Assuming  the  fact  to  be,  how- 
ever, that  title  to  one  of  the  tracts  conveyed 
has  wholly  failed,  and  that  it  was  the  design 
of  the  pleader  to  so  allege,  a  very  interesting 
Question  is  presented,  concerning  which  Chirf 
JvMfCf  Sharkey,    in  Parham  v.  Randolph,  4 
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How.  (Miss.;  485,  35  Am.  Dec.  403,  says: 
"The  extent  to  which  courts  of  chancery  will 
go  in  giving  relief  to  the  vendee  of  land,  by 
preventing  the  collection  of  the  .purchase 
money,  and  rescinding  the  contract,  is  a 
question  which  is  much  embarrassed  by  con- 
flicting adjudications.  It  has  been  often 
litigated  hut  the  numerous  decisions  seem  to 
have  increased,  rather  than  diminished,  the 
doubts."  Appellants,  by  their  complaint, 
invoke  the  equity  powers  of  the  court  to 
procure  a  rescission.  Respondents  concede 
that  appellants  have  a  rif2:ht  of  action,  but  in- 
sist that  it  must  be  at  law,  for  damages.  Here 
let  us  remark  that  a  court  of  equity  is  not  an 
appropriate  tribunal  for  the  trial  of  title  to 
land.  As  is  said  by  Chancellor  Kent  in  AhboU 
V.  Allen,  infra:  **  This  court  may  perhaps  try 
title  to  land,  when  it  arises  incidentally ;  but 
it  is  understood  not  to  be  within  its  province 
when  the  case  depends  upon  a  simple  leiral 
title,  and  is  brought  up  directly  bjr  the  bill. 
The  power  Is  only  to  be  exercised  m  difficult 
and  complicated  cases,    affording   peculiar 

f rounds  for  equitable  interference.     .     .     . 
'he  plaintiff  has  the  means  of  bringing  the 
legal  title  to  a  test  whenever  he  pleases,  by 
an  action  at  law  on  his  covenants  of  seisin. "* 
The  complaint  in  this  action  nowhere  alleges 
any  fraud,  concealment,  or  misrepresentation 
on  the  part  of  the  respondents  concerning  the 
title  to  the  premises  conveyed,  unless  nuud 
is  to  be  inferred  from  their  covenant  of  owner- 
ship, coupled  with  failure  of  title  to  a  portion 
of   the  premises  conveyed.    It  is  nowhere 
charged  that  they  had  knowledge  of  any  fact 
affecting  the  title  which  was  concealea  from 
appellants,   nor  is  it  asserted  that  the  re- 
spondents are  either  insolvent,  or  nonresidents 
of  this  state.     It  concedes  that  at  all  times 
since  the  deed  was  given  the  appellants  have 
been  in  possession  of  the  premises,  and  have 
paid  taxes  thereon  for  years;  and  neither 
alleges  eviction,  nor  that  they  are  threatened 
with  suit  on  the  part  of  any  one  holding  or 
claiming  an  older  or  superior  title  thereto. 
And  if,   as  has  been  sometimes  asserted,    a 
covenant  in  a  deed  that  the  grantor  is  the 
"  owner  in  fee''  differs  from  the  covenants  of 
quiet  possession,  warranty  of  title,  and  the 
like,   and  that  a  breach  occurs  at  once  if 
ownership  in  fee  does  not  in  fact  exist,  and 
that  the  vendee  is  not  required  to  await  evic- 
tion  before  maintaining  his  action,  we  are 
nevertheless  unable  to  conclude  that  equity 
has   any  jurisdiction   to   afford   the   relief 
here  prayed.    It  is  fundamental  that  equity 
will    not  interfere  where    the    law  affords 
a  plain,    adequate,    and  complete   remedy. 
"  The  remedy  must  be  plain,  for,  if  it  be  doubt- 
ful and  obscure  at  law,  equity  will  assert  a 
iurisdiction.    It  must  be  adequate,  for,  if  it 
falls  short  of  what  the  party  is  entitled  to, 
that  founds  a  jurisdiction  in  equity.     And 
it  must  be  complete ;  that  is,  it  must  attain 
its  full  end  at  law.    It  must  reach  the  whole 
mischief,    and   secure  the  whole  right   of 
party. "    Mitford,  Ch.  PL  (6th  Am.  ed.)  noU, 
p.  2.     **  Covenants  for  title,   like  all  other 
covenants,    are,   of  course,   mere  contracts. 
.     .     For  a  breach  of  contract  the  common 
law  provided  a  single  remedy, — ^a  recompense 
in  damages.  ^  RawTe,  Corenants,  §  854.  Here 
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4a  a  ccmtTAct  which  has  been  fully  executed. 
I*7othing  remalDB  to  be  performed.  The  con- 
sideration has  been  paid,  the  conTeyanoe  exe- 
-cuted,  and  full  covenants  have  been  given  and 
accepted.  There  is  no  suggestion  of  in- 
-flolvency  or  nonresidence,  or  that  the  plain- 
tiff's remedy  at  law  would  not  be  adequate. 
Hence,  we  do  not  find  any  good  reason  for 
-interference  by  a  court  of  equity. 

It  seems  to  us  tiiat  much  of  the  apparent 
'Conflict  that  is  found  in  the  adiudicatea  cases 
on  this  subject  is  due  to  a  failure  to  observe 
the  distinction  which  obtains  between  the 
rules  applicable  to  a  contract  still  executory 
and  one  actually  executed.   **  The  distinctions 
between  the  rules  which  govern  the  relation 
-of  vendor  and  purchaser  before  and  after  the 
-execution  of  the  deed— while  the  contract  is 
-still  executory,  and  after  it  is  executed — are 
broad  and  familiar.    Althoufi;h  the  general 
principles  of  the  contract  of  sale  of  real  estate, 
•especially  in  this  country  and  in  England, 
-exact  less  of  a  vendor  tfaan  the  rules  of  the 
•civil  law  demand,  yet,  while  the  contract  is 
«till  executoiy,  they  recognize  and  enforce 
the  right  of  the  purchaser  to  a  title  clear  of 
•defects  and  incumbrances ;  and  this  right  does 
not  depend  upon  the  terms  of  the  contract, 
bat  is  given  by  the  law,  and  is  not,  except 
in  particular  cases,  affected  by  the  nature  and 
•extent  of  the  covenants  for  title  which  the 
purchaser  is  to  receive. "    Rawle,  Covenants, 
^  819.     ** Generally  speakinir,   a  purchaser, 
■after  a  conveyance,   has  no  remedy  except 
upon  the  covenants  he  has  obtained,  although 
•evicted  for  want  of  title ;  and,  however  fatal 
the  defect  of  title  may  be,   if  there  is  no 
fraudulent  concealment  on  the  part  of  the 
-seller,  the  purchaser's  only  remedy  is  under 
^he  covenants. "    1  Sugden,  Vendors,  p.  388 ; 
BatoUni  v.    Timberlake,  6  T.   B.   Mon.   225 ; 
Barnes  v.  MeKemon^  6  Johns.  648 ;  Bumpua  v. 
Ptatfier.  1  Johns.  Ch.  218,  1 L.  ed.  116.     And 
Lcrd  Campbell,  in  WiUU  v.  Oibton,  1  H.  L. 
•Cas.  605,  1  Clark  A  F.  K.  8.  605,  says  of  this 
-distinction :    *'If  there  be,  in  anv  way  what- 
-ever,  misrepresentation  or  concealment  which 
is  material  to  the  purchaser,  a  court  of  equity 
-will  net  compel  him  to  complete  the  pur- 
-chase;  but,  where  the  conveyance  has  been 
executed,  I  apprehend  that  a  court  of  equity 
'will  set  aside  the  conveyance  only  on  the 
.ground  of  actual  fraud."    In  T/tompton  v. 
Jackaon,  8  Rand.  (Va.)  504,  16  Am.  Dec.  721, 
Juaiiee  Carr  says :    ''Executory  contracts  for 
real  property,  and  some  other  subjects,  offer 
'to  the  party  Uie  alternative  of  either  suins:  at 
law  for  damages,  or  asking  the  aid  of  equity 
-to  obtain  the  specific  thins.    .     .     .     very 
•different  is  the  question  where  a  party  ssks 
the  court  to  rescind  a  contract,  and  especially 
an  executed  contract.     In  the  first  case,  the 
•court  merelv  decides  which  of  two  remedies 
41  party  shall  pursue.     In  the  second,  it  an- 
nihilates a  solemn  contract,   rendered  still 
more  solemn  by  the  fact  that  the  parties  have 
carried  it  into  execution.    .    .    .    The  vendor 
has  parted  with  the  title  and  possession  of  his 
land,  and  has  taken  his  money,   bonds,   or 
-other  ecjuivalent.  The  vendee  has  entered  into 
possession,     .     .     .    and,  for  security  of  his 
title,  has  taken  a  deed  with  such  covenants 
.and  warranty  as  his  contract  called  for.    To 
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undo  all  this  is  a  strong-handed  measure,  and 
none  but  a  clear  and  strong  case  will  Justify 
it  Accordinglv,  we  find  it  laid  down  in  all 
the  equity  books  that  the  court  is  in  the 
daily  habit  of  refusing  the  specific  execution 
of  contracts,  which  at  the  same  time  it  just  as 
promptl]^  refuses  to  rescind.  .  .  .  When 
the  application  is  to  rescind  an  executed  con- 
tract for  land,  the  Enji^lish  books  lay  it  down 
as  a  general  rule  (admitting  of  but  few  ex- 
ceptions) that,  to  justify  such  decree,  fraud 
must  appear,  and  this  fraud  must  be  dis- 
tinctly put  in  issue  by  the  pleadings.  If  the 
charge  be  a  mere  failure  of  consideration^ 
arising  from  the  sale  of  the  defective  legal 
title,  unmingled  with  fraud  OT-mala  fidea  of 
any  kind,  it  is  generally  laid  down  that  the 
vendee  would  l£  left  to  the  covenants  and 
warranty  in  his  deed."  ''Where  a  contract 
for  the  sale  of  land  has  been  executed  by  the 
giving  of  a  conveyance,  the  court  of  equity 
will  not  rescind  the  contract  upon  the  ground 
of  a  mere  defect  of  title,  where  there  has  been 
no  fraud  on  the  part  of  the  vendor,  but  will 
leave  the  purchaser  to  his  remedy  upon  the 
covenants  In  his  deed."  Woodruff  v.  Bunee, 
9  Paige,  448,  4  L.  ed.  768.  In  Denaton  v. 
Morria,  2  £dw.  Ch.  87,  6  L.  ed.  299,  it  is 
said :  "It  is  a  well -settled  rule  of  this  court 
that  a  grantee,  to  whom  possession  has  been 
delivered,  under  covenants  of  title  and  war- 
ranty, can  have  no  relief  in  equity  against 
his  grantor  for  a  return  of  the  purchase  money 
or  security  on  account  of  defect  or  failure  of 
title,  because  he  has  taken  care  to  secure  him- 
self by  covenants,  and  if  evicted,  can  have 
an  adequate  remedv  at  law.  .  .  .  But  if. 
fraud  is  shown,  either  in  making  the  contract 
of  sale,  or  in  executing  it,  and  whether  there 
be  covenants  inserted  in  the  deed  to  secure 
the  title  or  not,  the  purchaser,  in  case  of 
eviction  or  disturbance  of  his  possession,  or 
whenever  it  is  ascertained  that  the  title  is 
defective,  may  come  into  this  court  to  be  re* 
lieved  from  his  purchase,  or  to  obtain  in* 
demnity  against  the  consequences  of  the 
fraud.  Imposition  and  fraud  upon  the  pur- 
chaser, by  any  willful  misrepresentation  or 
concealment,  take  the  case  out  of  the  general 
rule,  and  entitle  him  to  be  redressed  in 
equity,  in  addition  to  and  beyond  the  cov- 
enants in  the  deed."  And  in  Wiley  v.  FiUh 
Patrick,  8  J.  J.  Marsh.  584,  it  is  said :  "The 
remedy  which  a  court  of  law  can  offer  in  such 
cases,  unless  some  extraneous  circumstances 
intervene  to  prevent  it,  is  fully  adequate  to 
all  the  demands  of  justice,  and  that  is  a  suffi- 
cient reason  why  a  court  of  chancery  will  not 
interpose."  "A  purchaser  of  land,  who  has 
paid  part  of  the  purchase  money,  and  given 
a  bond  and  mortgage  for  the  residue,  and  is 
in  undisturbed  possession,  will  not  be  re- 
lieved against  the  payment  of  the  bond,  or 
proceedings  on  the  mortgage,  on  the  mere 
ground  of  a  defect  of  title,  there  being  no 
allegation  of  fraud  in  the  sale,  nor  any  evic- 
tion7  but  must  seek  his  remedy  at  law  unon 
the  covenants  in  his  deed. "  "If  the  purchaser 
was  imposed  on  by  any  intentional  misrepre- 
sentation or  concealment,  he  may  have  redress 
[in  equity]  In  addition  to  and  bevond  his 
covenants."  Abbott  v.  AlUn,  2  Johns.  Ch. 
519,  1  L.  ed.  473,  7  Am.  Dec.  654.    "It  is 
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requisite  that  the  charge  of  fraud  should  be 
made  a  distinct  groundi  of  allegation  by  the 
party  in  his  pleading ;  otherwise,  it  is  not  to 
DC  deemed  in  issue,  and  cannot  affect  the  con- 
tract in  question. "    Oauf>erneurY,  Blmendorf, 

6  Johns.  Ch.  79,  1  L.  ed.  1016.  In  that  case, 
Ohancdlor  Kent  says :  **  A  vendor  selling  in 
good  faith  is  not  responsible  for  the  goodness 
of  his  title,  beyond  the  extent  of  the  covenants 
in  his  deed."    In  PatUm  v.  Taylor,  48  U.  8. 

7  How.  150,  12  L.  ed.  646,  the  Supreme 
Court  of  tiie  United  States,  speaking  through 
Mr,  Jt4«(fM  Nelson,  says:  **A  purchaser  in 
the  undisturbed  possession  of  the  land  will 
not  be  relieved  against  the  payment  of  the 

Surchase  money  on  the  mere  ground  of  the 
efect  of  title,  there  being  no  fraud  or  mis- 
representation, and  that  in  such  a  case  he  must 
seek  his  remedy  at  law,  on  the  covenants  in 
his  deed. "  In  Simvson  v.  Eawkins,  1  Dana, 
808,  it  is  said  that:  **A  contract  for  the 
iale  of  land,  unaffected  by  fraud,  cannot  be 
rescinded  in  chancery  after  it  has  been  car- 
ried into  effect  by  a  conveyance.  ...  If 
the  grantee  in  possession  loses  part  of  the 
landrhe  may  recover,  on  the  warranty,  dam- 
ages commensurate  with  the  loss,  but  it  is 
not  cause  for  rescinding  the  whole  contract. 
...  I  regard  it  [sa]^s  Judge  Underwood 
In  that  case]  as  immaterial  whether  the  ven- 
dors had  any  title  at  all.  If  they  conveyed 
with  warranty,  and  put  the  vendee  in  posses- 
sion, I  hold  that  there  can  be  no  rescission 
of  the  contract,  where  there  has  been  no  fraud, 
no  eviction,  and  no  assertion  of  an  adverse 
claim.**  This  case  is  cited  approvingly  by 
the  Supreme  Court  of  the  United  States  in 
Potion  ▼.  Taylor,  ntpra.  **  Where  a  con- 
veyance of  land  has  been  made  by  a  deed 
executed  with  covenants  of  warranty,  and  a 
note  has  been  received  in  consideration  of 
the  conveyance,  a  partial  failure  of  title 
will  not  constitute  a  defense  to  the  note,  but 
the  remedy  of  the  party  must  be  by  suit  on 
the  covenants  of  his  deed.  **  (7/urMv.  Western, 
18  N.  H.  418.  In  £napp  v.  Lee,  8  Pick. 
462,  it  is  said  to  be  in  dispute  in  Massachu- 
setts whether  a  total  failure  of  covenants  of 
warranty  of  land  would  constitute  a  defense 
to  a  note,  but  no  doubt  exists  that  a  partial 
failure  of  title  is  not  permissible  as  a  defense. 
In  Maine  it  has  been  held  that  the  total 
failure  of  title  constitutes  no  defense  to  a 
note  given  for  consideration  money.  Uoyd 
T.  Jewell,  1  Me.  852,  10  Am.  Dec.  78 ;  Jenness 
T.  Parker,  24  Me.  289.  In  the  case  of  English 
T.  Thomasson,  82  Ey.  281,  the  court  says: 
"It  has  been  repeatedly  held  by  this  court 
that  in  the  absence  of  fraud,  or  insolvency 
or  nonresidency  of  the  vendor,  that  the  ven- 
dee in  the  peaceable  possession  of  t^e  granted 
premises,  oy  virtue  of  a  conveyance  con- 
taining a  covenant  of  general  warranty,  is 
not  entitled  to  a  rescission  of  the  contract, 
when  sued  for  the  purchase  money,  although 
the  vendor  may  at  the  time  of  the  sale  have 
represented  his  title  as  perfect,  when  in  fact 
it  was  not,  and  that  in  such  a  case  the  vendee 
must  pay  the  money,  and  rely  upon  the  cov- 
enant of  warranty  in  case  of  an  eviction. 
.  .  .  A  mere  mistake  or  error  of  opinion 
as  to  the  validity  of  his  title  would  not  con- 
stitute a  fraud.    The  warranty  which  the 


appellant  chose  to  accept  was  designed  to 
protect  him  against  such  a  misrepresentation, 
and  is  effective  for  that  purpose ;  and  he  must 
await  eviction,  if  it  ever  occur,  and  then 
look  to  his  remedy  at  law  on  the  covenant 
in  his  deed." 

We  have  already  suggested  in  this  opinion 
that  a  covenant  on  the  part  of  a  grantor  that 
he  is  the  **  owner  in  fee**  of  premises  conveyed, 
when  in  fact  his  title  fails  or  is  defective, 
might  give  an  immediate  right  of  action  U> 
his  grantee,  and  unlike  covenants  of  quiet 
possession,  warranty  of  title,  and  the  like, 
the  grantee  would  not  be  obliged  to  await 
eviction  ;  but  for  a  breach  in  either  case,  in 
the  absence  of  strong  equitable  considera- 
tions, not  disclosed  by  the  bill  in  this  case, 
we  hold  that  his  remedy  is  at  law  for  the 
damages  sustained.  In  Edwards  v.  MeLeay, 
10  Eng.  Ch.  807,  the  bill  charged,  and  the 
court  found  the  fact  to  be,  that  the  vendor 
knew  and  concealed  a  fact  material  to  the 
validity  of  his  title,  and  that  the  defect  could 
not  have  been  ascertained  from  the  abstract. 
A  rescission  was  decreed,  the  learned  master 
of  the  rolls  holding  that  if  the  vendor  knowa 
and  conceals  a  fact  material  to  the  validity 
of  his  title,  of  which  fact  the  vendee  is  ig- 
norant, relief  in  equity  is  to  be  afforded  to 
the  purchaser.  This  case  has  been  often  citcx) 
in  support  of  a  view  of  the  law  contrary  to 
that  we  have  taken,  but  it  will  be  observed 
that  the  facts  there  charged  and  found  differ 
verv  materially  from  those  alleged  in  this 
bill.  It  was  there  asserted  that  the  vendor 
knew  at  the  time  of  the  sale  that  a  large  por- 
tion of  the  granted  premises  was  claimed  by 
the  parish  as  a  public  common.  This  fact  he 
concealed  from  the  purchaser,  and  the  ab- 
stract did  not  disclose  it.  The  court  granted 
a  rescission,  holding  that  the  vendor's  silence 
concerning  it,  when  he  knew  of  the  assertion 
of  such  adverse  claim,  constituted  such  fraud 
as  warranted  the  interposition  of  equity. 
And  Lord  Eldon,  in  affirming  the  judgment 
of  the  master  of  the  rolls,  upon  appeal,  said 
''that  if  one  party  makes  a  representi^ioo 
which  he  knows  to  be  false,  but  the  falsity 
of  which  the  other  partv  has  no  means  of 
knowing,  this  court  will  rescind  the  con- 
tract.** 2  Swanst.  802.  It  will  be  observed 
that  the  chancellor,  in  affirming,  placed  it 
upon  the  assumption  that  the  seller  knew  the 
representation  to  l)e  false. 

There  are  cases  wherein  the  jurisdiction  of 
equity  has  been  asserted  upon  facts  similar 
to  those  alleged  in  the  complaint  in  this  case. 
Among  the  leading  cases  so  holding  is  Par- 
ham  V.  Bandolvh,  supra,  in  which  the  learned 
chief  justice  of  Mississippi,  in  support  of  the 
position  there  taken,  quotes  Chancellor  Kent, 
as  follows:  ''The  good  sense  and  equity  of 
the  law  on  the  subject  is  that  if  a  defect  of 
title,  whether  of  land  or  of  chattels,  be  so 
great  as  to  render  the  thing  sold  unfit  for  the 
use  intended,  and  not  within  the  inducement 
to  the  purchaser,  the  purchaser  should  not  be 
held  to  the  contract,  but  be  at  libertv  to 
rescind  it  altogether.  2  Kent,  Com.  §  475." 
An  examination  of  the  entire  section,  and 
particularly  that  part  immediately  preceding- 
the  language  above  quoted,  makes  it  mani- 
fest, however,  that  the  learned  chancellor 
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W88  there  referring  to  contracts  that  are  ex* 
ecutory  merelj.     The  yiews  of  that  distin- 
ruished  jurist  upon  the  questions  involved 
in  the  determination  of  this  case  are,  to  our 
better  satisfaction,  found  in  the  cases  of  Ab- 
hoU  Y.  AUen  and   QmiverMur  t.  Elmendorf^ 
mpra.     And  it  seems  to  us  that  the  reference 
by  the  learned  Judge  in  I^rham  y.  Randolph 
to  the  case  of  UreenUaf  v.  Oook,  16  U.  8.  2 
Wheat.  13,  4  L   ed.  172,  is  equally  unfor- 
tunate.    Defendant  in  that  case,  in  an  action 
on  a  promissory  note  given  for  the  purchase 
price  of  real  property,  set  up  by  way  of  de- 
fense a  prior  outstanding  mortgage  and  a  de- 
cree of  u>reclosure,  of  which  mortgage  it  was 
shown  that  he  had  no  knowledge  at  the  time 
of  purchase.    Upon  these  facts  the  court, 
speaking  through  Chief  Justice  Marshall,  says : 
*The  note  was  given  with  full  knowledge  of 
the  case.     Acquainted  with  the  extent  of  the 
incumbrance,  and  its  probable  conseauences, 
the  defendant  consents  to  receive  the  title 
which  the  plaintiff  was  able  to  make,  and, 
on  receiving  it,  executes  his  note  for  the  pur- 
chase money.    To  the  payment  of  the  note 
given  under  such  circumstances,  the  existence 
of  the  incumbrance  can  certainly  furnish  no 
legal  objection. "    This  was  the  sole  Question 
determined  in  that  case.     Woods  v.  jtfarih,  6 
Humph.  309,  44    Am.  Dec.  812,  is  another 
case  frequently  cited  in  support  of  the  con- 
trary doctrine.     The  court  tnere  says :    "  In 
this  deed  there  is  a  covenant  of  seisin,  in 
which  the  defendant  asserts  that  he  has  a 
right  to  sell  and  convey  the  land.     Here  is 
an  express  misrepresentation."    In  that  case 
the  sole  representation  of  title  was  confined 
to  that  expressed  in  the  covenant  contained  in 
the  deed.     There  being  a  superior  outstand- 
ing title,  a  rescission  was  decreed.    We  think 
the  misrepresentation  which   will  entitle  a 
party  to  rescind  an  executed  contract  must  be 
lomethine  more  than  the  statement  of  the 
vendor  of  what  he  innocently  and  in  good 
faith  believes  to  be  true,  without  knowledge 
or  notice  of  any  fact  affecting  his  title,  and 
especially  where  the  vendor  is  not  insolvent 
or  a  nonresident,  and  where  the  vendee  has 
exacted  and  accepted  full  covenants.    In  a 
note  found  on  page  689  of  his  work  on  Cov- 
enants for  Title,  Mr.  Rawle  says  of  this  case 
of  Woodi  ▼.  ybrth,  that  *'it  is  believed  that 
there  is  no  well-considered  class  of  cases 
which  giye  such  an  interpretation  to  a  cov- 
enant."   Nor  will  equity  take  jurisdiction 
in  this  case  on  the  ground  of  mutual  mistake, 
although  there  is  some  authority  for  the  as 
sertion  of  such  jurisdiction.    In  the  case  of 
Leal  v.  Terbush,  52  Mich.  100,  the  plaintiff 
purchased  of  the  defendant  a  parcel  of  land 
which  had  belonged  to  defendant's  husband, 
and  to  which  she  had  no  title,  excepting  a 
life  estate  under  the  will ;  and  a  deied  was 
given  by  her,  with  the  usual  covenants.    The 
court  held  that  the  Tendee  could  not  rescind 
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on  the  ground  of  mistake  as  to  the  Tender's 
title,  as  the  mistake  did  not  go  to  the  entire 
consideration ;  the  vendee,  supposing  the 
vendor  had  title  in  fee,  simply  accepted  a 
mere  life  estate.  In  the  opinion.  Judge 
Goolev  says :  "  He  [plaintiff]  appears  to  have 
provided  against  the  contingency  of  her  title 
falling  short  of  the  complete  fee  by  requiring 
of  her  covenants  for  his  protection.  .  .  . 
It  is  certain  that  the  parties  took  into  con- 
sideration possible  defects  in  the  title,  and 
bargained  in  respect  to  them.  .  .  .  The 
conveyance  purports  to  be  in  fee,  and  the  as- 
surances, we  must  suppose,  are  to  him,  his 
heirs  and  assigns.  The  plaintiff  has  therefore 
received  value  for  tl^e  money  paid,  and,  if 
not  to  the  full  extent  of  the  payment,  the  de- 
ficiency is  uncertain,  and  dependent  on  con- 
tingencies, and  does  not  go  to  the  entire  con- 
sideration. If  this  contract  can  be  rescinded 
on  the  ground  of  mistakes  of  fact,  then  every 

f purchase  of  land,  the  title  to  which  proves 
n  any  respect  defective,  must  be  subject  to 
rescission  also,  unless  Uie  parties  have  ex> 
pressly  bargained  with  mutual  knowledge 
that  defects  existed.  If  this  were  the  law, 
covenants  would  be  of  little  importance." 

We  deem  it  unnecessary  to  multiply  au- 
thorities in  support  of  this  position.  The 
complaint  in  this  action  does  not  allege  that 
the  respondents  knowingly  conveyed  what 
they  did  not  own,  or  that  they  concealed  any 
fact  affecting  the  title  which  was  within 
their  knowledge,  and  which  they  were  bound 
to  disclose :  and  while  it  is  true  that  the  **  arm 
of  equity  is  long  and  powerful,"  it  is  also 
true,  as  is  tersely  said  by  Lord  Nottingham, 
that  the  **  chancery  mends  no  man's  bargain. " 
Willful  misrepresentation  or  concealment  is 
nowhere  charged,  nor  can  it  be  ascertained 
in  what  respect  or  to  what  extent  the  title 
conveyed  by  the  respondents  has  failed.  They 
may,  for  aught  that  appears  to  the  contrary, 
well  have  conceived  that  they  were  "seised 
in  fee"  of  the  premises,  and  have  acted  in 

f^ood  faith  In  executing  the  conveyance ;  and 
f,  in  so  doing,  they  have  erred  in  estimating 
their  estate,  and  the  damages  flowing  from 
such  error  are  susceptible  of  definite  ascertain- 
ment, and  the  respondents  solvent  and  resi- 
dents of  the  state,  what  occasion  is  there  for 
the  interposition  of  equity  7  There  are  many 
expressions  to  be  found  in  the  reported  cases 
and  in  text-books  that  am  seemingly  an- 
tagonistic to  the  conclusion  we  have  reached 
in  disposing  of  this  case.  Of  many  of  them, 
however,  it  may  be  said  that  they,  at  most, 
are  merely  **  loose  dicta,  without  any  fullness 
of  illustration,"  and  want  that  precision 
which  is  requisite  to  crive  much  force  to  them. 
Thsjudgmsnt  appealed  from  is  affirmed, 

Hojit  Oh,  /.,  and  Anders*  Seotit  and 
Donbart  •/•/.,  concur. 
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^1.  Partnership  capital  invested  in  land 

fbr  the  benefit  of  the  oompany  will  be  treated  as 
penoDalty,  and  not  subject  to  dower  or  Inheri- 
tance,  until  it  has  performed  all  its  functions  to 
the  partnership,  and  thereby  ceases  to  be  part- 
nership capital. 

8.  The  inchoate  rifi^ht  of  the  wilb  of  a 
partner  in  Uie  real  estate  of  her  husband  only 
attaches  to  such  of  the  real  estate  as  remains  in 
specie,  unconverted,  after  the  partnership  is 
terminated  by  judg^ment  or  agreement,  and  Its 
alfairs  completely  wound  up  and  ended. 

8*  In  an  action  by  one  partner  ag^ainst 
his  copartner  to  dissolve  the  partner- 
ship and  wind  up  its  affairs,  the  partnership  real 
estate  was  sold  under  the  order  of  the  court;  the 
proceeds  to  be  applied  in  payment  of  the  firm 
debts,  and  the  surplus.  If  any,  divided  between 
the  partners  acoordinir  to  their  respective  rlRhts. 
Held^  that  the  purchaser  at  the  sale  took  the  land 
free  from  any  inchoate  interest  of  the  wives  of 
the  partners,  and  that  It  was  immaterial  that  the 
land  brought  a  price  in  excess  of  the  amount 
necessary  to  pay  the  firm  debts,  or  that  it  might 
not  have  been  necessary  te  sell  the  whole  of  the 
property  merely  to  pay  the  debts. 

(July  17, 1804.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Hennepin  County  in 

*Headnotes  by  Mitohelii,  J. 

NOTS.— The  poftition  of  tenanta  in  dower  and  by  the 
curtesy  and  of  the  heirs  and  personal  representa- 
tives of  a  deceased  partner  in  partnerihip  real 
estate. 
L  The  vHdow^e  right  to  dower. 

a.  Oeneral  doctrine. 

b.  3fuet  yield  to  partnership  eZaims,  lieiis,  and 

accounts, 
0.  When  dower  attaches. 

d.  In  lands  purchased  for  the  purpose  of  resale, 

e.  Effect  of  an  agreement  eonvertino  real  estate 

into  personaUy. 

f.  Rtght  to  dower  in  improoemertts. 

g.  When  widow  entitledto' an  equivalent 
h.  TTidoto^s  right  to  retain  possession. 

t  How  affected  by  husband^s  private  debts* 
j.  Homentead  rights. 

k.  Right  of  v)idow  to  join  in  deed,  action  or  suit 
affecting  such  estate, 
JL  The  rigJUs  of  the  heirs, 

a.  The  legal  estate  passes  to  the  heir  of  ade^ 

ceased  partner, 

b.  Nature  of  the  title  vested  in  the  heirs, 

c  The  heirs  bound  to  convey  the  legal  title, 

d.  When  a  necessary  partfu  to  suXb  relatitn;  Co 

9uch  lands. 

e.  TFhenhetrsnot  evititZed. 

f.  Asbetween  the  surviving  partner  and  the 

heirs. 

g.  Potoer  of  the  heirs  as  agaimA  Vie  surviving 

partner, 
h.  JLsbetweentheheirandpersonal representee 

tives  of  such  deceawd  partner, 
1  Potoers  vested  In  executors  and  administme 

tors  of  a  deceased  partner. 
J.  Ultimate  posttUm  of  the  heirs, 
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favor  of  defendant  Laura  Nudd  in  an  action 
brought  to  determine  adverse  claims  to  certain 
real  estate  which  had  been  purchased  at  a  sale 
under  direction  of  the  court  as  a  part  of  the 
proceedings  for  winding  up  the  affairs  of  the 
partnership  of  Nudd  &  Holmes.     Seiersed. 

The  facts  sufficiently  appear  in  the  opinion^ 

Messrs.  Hale»  Morgan  &  Montg^omery* 
for  appellant: 

The  suit  between  the  partners  Nudd  and 
Holmes  was  to  dissolve  the  partnership,  dis- 
\\OBe  of  its  assets,  pay  its  debts,  and  distribute 
aov  surplus  that  might  result. 

in  such  cases  real  estate  owned  by  a  partner- 
ship, purchased  with  partnership  funds,  as  is 
the  case  here,  is,  for  tlie  purpose  of  settling 
the  debts  of  the  partnership  and  of  distributing 
its  effects,  treated  in  equity  as  partnership 
stock. 

Arnold  v.  Wainwright,  6  Minn.  858,  80  Am. 
Dec.  448;  Allen  v.  Withrovi,  110  U.  8.  119,  28 
L.  ed.  90. 

And  has  all  the  incidents  attending  or  a^ 
taching  to  personal  property. 

Lindley,  Partn.  2d  Am.  ed.  g  832;  Mauek  v. 
Manck,  54  lU.  281;  Barton  v.  Lovefoy  (Minn.) 
Feb.  1,  1894;  Story,  Partn.  7th  ed.  ^§  92-94; 
8  Kent,  Com.  p.  64. 

The  jurisdiction  of  courts  of  equity  in  se^ 
tling  partnership  affairs  is  of  the  most  compre- 
hensive character  and  extends  to  all  matters 
necessary  to  winding  up,  including  the  sale  of 
real  estate. 

Gen.  Stat.  1878,  chap.  66,  §  207;  Cox  v.  Vol- 
kert,  86  Mo.  505;  Bates,  Partn.  §§  907.  993. 

Assuming  that  in  the  winding-up  suit  the 
court  had  jurisdiction  of  the  parlies,  of  which 

ni.  English  decisions, 

a.  /7elatiri(jf  to  dower, 

b.  PositUm  of  the  heUr, 

As  to  when  real  estate  willbeconslderQd  partner- 
ship property,  see  note  to  Koblnsoo  Bank  r.  Miller, 
Lamport  v.  Miller  (111.),  and  National  Union  Bank 
of  Maryland  v.  National  Mechanio^s  Bank  of  Balti- 
more, po8f ,  470. 

Upon  the  questions  of  the  position  and  rt[rht# 
of  the  partners  inter  se^  and  the  rights  of  creditora 
and  other  third  parties,  see  notes  to  Oalbraitb  v. 
Tracy  (im)  (HI.)  and  Goldthwaite  v.  Jaucey  (Ala.) 
post,  28  L.  B.  A.  161. 

L  ZTie  widow^s  riffitt  to  doioer, 

a.  Oeneral  doctrine. 

The  oases  below,  in  so  far  as  they  relate  to  the 
general  principles  of  the  law  regarding  dower,  are 
only  such  as  refer  to  or  announce  such  principles 
in  relation  to  partnership  real  estate  and  are  not 
intended  to  be  exhaustive  of  the  general  doctrine. 

At  common  law  the  widow  Is  entitled  to  dower 
of  all  the  lands  and  tenements  of  which  her  hus- 
band was  seised  In  fee  simple  or  fee  tail,  at  any  time 
during  the  coverture,  and  of  which  any  issue  she 
might  have  had  might  by  possibility  have  been 
heir.    Matlock  v.  Matlock  (1864)  5  Ind.  408. 

Her  Interest  in  lands  thus  owned  and  conveyed 
by  the  husband,  in  the  conveyance  of  which  she 
ha?  not  Joined,  becomes  consummate  on  his  death- 
Grlssom  v.  Moore  (1880)  106  Ind.  206, 56  Am.  Bep.  74SL 

And  her  right  accrues  by  virtue  of  the  marital 
relation.    Ibid. 

But  she  does  not  take  as  heir,  in  lands  so  oon- 
Teyed.    IMd,;  Bank  v.  Hanna  (1864)  6  Ind.  tO;  Terry 


See  also  48  L.  R.  A.  299. 
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DO  question  is  made,  it  follows  that  the  re- 
ceiver appointed  took,  by  virtue  of  his  ap- 
pointment, the  entire  legal  and  equitable  title 
to  the  property  belonging  to  the  firm  of  Nudd 
&  Holmes. 

Beach,  Receivers,  §§  584-587;  High,  Re- 
ceivers, 2d  ed.  §§  192,  199-^88;  Iddings  v. 
Bruen,  4  Sandf.  Ob.  422-427.  7  L.  ed.  1168, 
1159;  &Mf^rej(V.ll7it^,48Mich.  171;  Benning 
V.  Baymond,  85  Minn.  808;  Efoafi9  v.  Dunn, 
26  Ohio  St.  489. 

The  necessity  and  propriety  of  ordering  sale 
of  the  partnership  property  in  the  winding-up 
suit  at  the  instance  of  Nudd  was  a  matter  ad- 
dressed solely  to  the  judgment  of  the  court 
trying  that  issue. 

ffer^ep  v.  Walsh,  88  Minn.  621;  20  Am.  ft 
Kng.  Encydop.  Law,  p.  145;  Botcfikiu  v.  Cut- 
ting, 14  Minn.  638;  Brande  v.  Bond,  68  Wis. 
140;  Oardner  v.  Maroney,  95  Dl.  552;  KoonU 
V.  Northern  Bank  of  Kentucky,  88  U.  8.  16 
Wan.  196,  21  L.  ed.  466. 

It  is, the  right  of  the  partner,  in  whose  favor 
the  right  of  action  for  dissolution  accrues,  to 
Insist  upon  a  sale  of  the  assets  of  the  firm  in 
order  to  ascertain  their  value  and  the  amount 
of  the  surplus  to  be  divided  in  accordance  with 
the  right  of  the  partners  under  the  artidea. 

Story,  Partn.  §  850. 

The  &ct  that  there  are  no  debts  does  not 
make  the  parties  tenants  in  common  so  thai  a 
partition  of  real  estate  will  be  ordered,  instead 
of  a  sate,  but  the  whole  will  be  disposed  of  if 
any  one  insists  upon  it. 

Bates,  Partn.  §|  974-976;  Wild  T.  MUne,  26 
Beav.604. 

Partnership  real  estate  is  In  equity  subjected 
to  all  the  incidents  of  partnership  property 
generally. 


I  Arnold  v.  Wainwrighi,  iupra;  Brown  v.  Mor- 
rill, 45  Minn.  493;  Hanson  v.  Metcalf,  46  Minn. 
25;  Barton  v.  Lovefoy,  supra;  Walling  v.  Bur* 
gess,  7  L.  R  A.  481,  122  Ind.  299;  Parsons, 
Partn.  8d  ed.  408. 

The  interest  of  Mrs.  Nudd  in  the  partner- 
ship real  estate  owned  by  the  firm,  of  which 
her  husband  was  a  member,  would  in  any  case 
be  confined  to  what  might  remain  her  hus- 
band's interest  after  the  final  adjustment  of 
the  affairs  of  the  partnership,  and,  if  in  such 
adjustment  the  real  estate  was  sold,  there  is 
nothing  left  to  which  her  inchoate  right  could 
attach. 

Orissom  v.  Moore,  106  Ind.  396,  66  Am. 
Bep.  742. 

To  the  extent  to  which  real  estate  is  con- 
verted into  partnership  stock,  all  the  incidents 
attach  to  it  which  belong  to  any  other  stock. 

Taplor  V.  Farmer  (111.)  6  West.  Rep.  710; 
Bates,  Partn.  §  290;  Valentine  v.  Wysor,  7  L. 
R  A.  481, 122  Ind.  299;  Orissom  v.  Moore,  and 
Walling  v.  Burgess,  supra;  Deeter  v.  Setters, 
102  Ind.  458;  BoUenbacher  v.  First  Nat.  Bank 
of  Bloominglon  (Ind.)  Nov.  10,  1893;  Krusehke 
V.  Bt^an,  83  Wis.  878;  Andrews  v.  Brown,  21 
Ala.  487,  56  Am.  Dec.  252. 

Messrs,  Yoxknf^^  Fish  U  Diekinflon*  for 
respondent: 

The  lots  in  question  are  prima  facie  real  es- 
tate and  not  personalty. 

The  fact  that  the  grantees  were  partners  in 
business  could  not  work  a  conversion  of  the 
lots  from  real  estate  into  personalty. 

Menage  v.  Burke,  48  Minn.  211. 

The  fact  that  the  gran  tees  acquired  the  lots  for 
the  uses  of  the  firm  in  its  business  did  not 
transform  them  into  personalty. 

Being  in  fact  real  estate  the  legal  title  is  in 


V.  Bobinson  (1S66)  25  Ind.  14,  87  Am.  Deo.  846;  May 
V.  Fletcher  (1872)  10  Ind.  575;  Brannon  v.  May  (1873) 
tt  Ind.  tt;  Bowen  v.  Preston  (1874)48  Ind.  867;  Berry 
V.  Berry  (1881)74  Ind.  660:  Hendrix  v.  McBeth  (1888) 
87  Ind.  287;  Mark  v.  Murphy  ri88l)  76  Ind.  584. 

Seisin  of  the  husband  durinfr  coverture  is  essen- 
tial, and  where  the  hosband  waa  never  seised  there 
ean  be  no  dower;  so  held  where  the  hosband  took 
only  a  li^ht  in  equity  to  compel  a  conveyance  from 
his  joint  owner  of  his  interest,  which  he  never  did 
but  declined  to  take  a  conveyance  when  olfered, 
the  oonrt  !■  such  case  declining  the  widow's  right 
to  dower.   Bowman  v.  Bailey  (1884)  20  8.  C.  650. 

And  a  mere  technical  seisin  of  the  husband  with- 
out any  beneflcial  Interest  in  the  estate  will  not 
entitle  the  wife  to  dower.  Greene  v.  Greene  (1824) 
1  Ohio,  535, 18  Am.  Dec.  642. 

The  inchoate  right  of  the  wife  attaching  as  an 
Incident  to  the  seisin  of  the  husband  during  mar* 
liage.   Grissom  v.  Moore,  supra. 

The  right  is  governed  by  the  law  which  is  in  force 
at  the  time  of  the  husband's  death,  and  not  by  that 
▼bich  ftB  In  force  at  the  time  of  the  marriage,  or 
which  may  have  t)een  during  Its  cootinuance. 
Ware  v.  Owens  (1868)  42  Ala.  212, 94  Am.  Dec.  642. 
following  Boyd  v.  Harrison  (1860)  86  Ala.  638. 

Under  the  Mississippi  Dower  Act  of  1887,  the 
widow  is  entitled  to  dower  out  of  the  lands  of 
which  the  husband  died  seised  and  posseseed. 
Sykesv.  Sykes  (1873)  48  Miss.  190. 

And  under  section  2440  of  the  Iowa  Code  a  wife 
is  endowable  In  all  legal  or  equitable  estates,  in 
real  property  possessed  by  the  husband  at  any 
time  during  the  marriage  which  may  have  been 
sold  on  execution  or  any  other  judicial  sale,  and  to 
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which  the  wife  has  made  no  relinquishment  of 
her  right. 

Before  the  revised  statutes  of  New  York  there 
was  no  dower  in  a  mere  equitable  estate.  Be  Ban- 
som  (1888)  17  Fed.  Rep.  881. 

But  a  widow  is  now  entitled  to  equitable  dower 
under  the  New  York  statu  ees.  HawJey  v.  James 
a886)  5  Paige,  818, 8  L.  ed.  784;  Tabele  v.  Tabele 
a814)  1  Johns.  Ch.  45, 1 L.  ed.  58. 

Dower  is  an  Inddent  of  partnership  real  estate. 
Wilcox  V.  Wilcox  (1866)  18  Allen,  2S2;  Lenow  v* 
Fones  0886)  48  Ark.  567. 

The  estate  of  inberltanoe  of  the  husband  in 
which  alone  the  widow  can  claim  dower  is  what  r^ 
mains  after  satisfying  the  partnership  debts.  Daw- 
son V.  Parsons  (1894)  63  N.  Y.  8.  B.  880.  Greenwood 
V.  Marvin  0888)  111  N.  Y.  428. 

Upon  the  question  whether  the  widow  of  a  de» 
ceased  partner  took  her  dower  in  the  real  estate 
assets  of  the  firm  absolutely,  as  in  personal  prop- 
erty, or  for  life  as  in  real  estate,  it  has  been  held 
that,  in  the  absence  of  an  agreement  between  the 
partners  for  the  conversion  and  sale  of  such  real 
estate  up  to  settlement  of  the  partnership  aflTairs, 
such  widow  takes  her  dower  as  in  real  estate,  ex* 
cept  in  leasehold  property  in  which  she  takes  it  ab- 
solutely as  in  personal  estate.  Lenow  v.  Tones, 
supra. 

Yet  it  has  been  held  that  when  lands  are  pur- 
chased by  partners  with  partnership  funds  for 
partnership  purposes,  the  policy  of  the  law  and 
principles  of  justice  are  against  the  right  of  the 
wife  to  dower  in  partnership  lands  when  required 
for  psyment  of  the  firm  debts.  Duhring  v* 
Duhring  (1854)  20  Mo.  174;  Willet  v.  Brown  a877)  65 
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the  grantees  and  all  the  incidents  of  sucli  es- 
tate follow. 
,  Ibid. 

The  wife's  interest  having  thus  vested,  it 
cannot  be  destroyed  except  by  her  consent  or 
by  the  decree  of  a  competent  court  by  which 
she  is  concluded. 

Dayton  v.  Cor9er,  18  L.  R.  A.  80,  61  Minn. 
406. 

Kespondent's  interest  in  these  lands  cannot 
be  cut  off  in  this  action. 

Barron  v.  Mullin,  22  Minn.  874. 

The  doctrine  of  ''absolute  conversion"  has 
been  held  in  England,  but  never  in  this 
country. 

Darby  v.  Darby,  8  Drew.  606. 

But  the  doctrine  is  much  questioned  even  in 
England. 

Story,  Partn.  7th  ed.  g  96,  cases  cited  in  vote 
f ,  par.  7;  1  Bates,  Partn.  g  297;  17  Am.  &  Eng. 
Encyclop.  Law.  p.  962. 

Thexesult  of  all  American  cases  is  simply  this: 
When  a  partnership  invests  its  funds  in  land, 
the  title  which  it  takes  passes  to  the  grantee  or 
grantees  named  in  the  deed  subject  to  the  right 
of  present  or  future  creditors  of  the  firm  to 
have  it  reconverted  into  money,  if  necessary,  in 
order  to  satisfy  their  demands.  No  change 
whatever  is  wrought  in  the  legal  estate  or  m 
the  nature  of  the  property,  but  the  land  rep- 
resents the  moDey  of  the  firm,  and  it  is  held  in 
trust  as  a  sort  of  security  that  such  money  sbnll 
be  forthcoming  in  case  it  is  needed  to  pay  firm 
debts. 

Re  Godding  d  Ruattdl,  9  Fed.  Rep.  849. 

Why  is  it  to  be  "treated  as  personalty?'* 
Simply  because,  the  facts  bein^  shown  which 
create  the  necessity  of  recoD verting  the  land 
into  the  partnership  money  which  it  represents, 
quity  considers  that  as  done  which  ought  to 
be  done;  certainly   not  because   anj  actual 


change  has  been  wrought  in  the  character  of 
the  property  itself. 

See  note  to  Re  Codding  db  RuseeU^  mipra; 
Foster'e  App.  74  Pa.  891;  Story,  Partn.  §  94. 
p.  141;  Dayton  v.  Goraer,  supra. 

Where  one  of  the  partners  dies  and  the  per- 
sonal property  of  the  firm  is  insufilcient  to  pay 
its  debU,  it  is  held  in  New  York  that  "Ibe 
heirs  at  law  of  the  deceased  partner  are  neces- 
sary parties  to  the  action  to  secure  a  convey- 
ance of  the  title  to  the  land"  owned  by  the  part- 
nership. 

Bogge  v.  Bird,  38  N.  Y.  8.  R  992.  and  cases 
cited.  See  also  OaUfraith  v.  Qedge,  16  B.  Mod. 
681;  Carter  v.  Flezner,  92  Ky.  400;  Andrew 
V.  Brown,  21  Ala.  437,  66  Am.  Dec.  252; 
Abervathy  v.  Mohs,  73  Ala.  881;  Brewer  v. 
Browne,  68  Ala.  210;  Colee  v.  Colee,  15  Johns. 
160,  8  Am.  Dec.  230;  Free  v.  /3to^.95Mich. 
426;  Campbell  v.  Campbell,  80  N.  J.  Eq.  415; 
Smith  V.  Jackeon,  2  Edw.  Cb.  28,  6  L.  ed.295; 
CcUine  v.  Warren,  29  Mo.  238. 

The  conversion  of  real  estate  into  personalty 
is  worked,  if  at  all,  for  the  purpose  of  ad  jusiing 
the  affairs  of  th&  partnership.  It  would  Seem, 
therefore,  that  the  conversion  should  be  made 
only  when  and  so  far  as  required  for  that  pur- 
pose. To  require  equitable  interference  to  go 
further,  and  convert  all  real  estate  into  person- 
alty, for  the  mere  purpose  of  division,  seems 
to  us  to  be  an  unoecessary  invasion  of  the  right 
of  the  copartners. 

Shearer  v.  Shearer,  98  Mass.  107. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

The  effect  of  the  findings  of  the  trial  court 
is  that  the  real  estate  which  is  the  subject  of 
this  action  was  formerly  the  property  of  a 
manufacturiag  copartnership  composed  of  de- 
fendant's husband  and  one  Holmes,  having 


Mo.  188. 27  Am.  Bep.  265,  where  dower  was  denied 
the  real  estate  being  required  to  pay  the  purtner- 
Bhip  debts. 

In  the  citation  of  the  first- named  ease  in  Willet 
V.  Brown,  ncpra,  the  words  *^where  they  are 
neoeasary  to  pay  the  demands  of  the  firm**  are 
omitted  and  the  opinion  there  reads  as  thouffh 
there  was  an  absolute  denial  of  dower  under  all 
oiroumstanoes,  which  was  not  the  point  decided  in 
DuhrmflT  v.  Duhring,  twpra. 

Such  property  being  considered  personal  estate 
in  equity  is  not  subject  to  dower  in  equity.  Re 
Ransom  (1888)  17  Fed.  Rep.  881. 

A  widow  coming  into  a  court  of  equity  and 
claiming  dower  in  partnership  lands,  when  it  ap- 
pears  that  she  has  no  equitable  claim  thereto,  will 
not  be  permitted  to  invoke  the  aid  of  a  court  of 
conscience,  to  give  her  that  to  which  she  has  no 
equitable  title.    Simpson  v.  Leech  (1877)  88  111.  286. 

It  van  only  l)e  barred  by  a  conveyance  In  which 
•he  joins,  or  by  some  proceediog  to  which  all 
estates  are  subject,  such  as  the  power  of  eminent 
domain  and  the  like.  Orissom  v.  Moore  (1886)  106 
Ind.  296, 65  Am.  Rep.  742. 

And  cannot  in  Indiana  be  devested  or  defeated  by 
any  act  or  charge  of  the  husband,  nor  of  the  wifei 
except  in  the  manner  provided  by  the  Indiana 
revised  statutes,    ibid. 

No  aot  of  the  husband  can  impair  the  widow*8 
right  to  legal  or  equitable  dower  without  her  con- 
•urrence.  Smith  v.  Jackson  (1883)  2  Edw.  Ch.  28, 6 
L.  ed.  285;  Titus  v.  Neilson  (1821)  6  Johns.  Ch.  462, 
1  L.  ed.  1180. 
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Thus,  a  husband  seised  of  real  estate  during 
marriage  cannot  defeat  the  inchoate  right  of  hJs 
wife  to  dower  by  an  agreement  to  devote  the 
property  for  the  purposes  of  a  partnership,  nor  by 
any  other  agreement  short  of  a  conveyance  in 
which  she  Joins.    Grissom  v.  Moore,  supra. 

The  Indiana  Revised  Statutes  of  1848.  changed 
the  nature  and  estate  of  the  widow  in  some  re- 
spects. Ry  section  80  thereof,  page  428.  the  widow, 
subject  to  the  provisions  and  restrictions  of  law, 
is  endowable  of  one  full  and  equal  third  part  of  all 
the  lands,  the  legal  title  to  which  was  in  her  hus- 
band, or  in  any  person  to  and  for  his  use  and  bene- 
fit, at  any  time  during  the  coverture,  and  also  of 
any  lands  in  which,  or  in  any  part  of  which  he 
had  an  equitable  interest  at  the  time  of  his  death, 
unless  her  right  thereto  has  been  legally  barred. 
Matlock  V.  Matlock  (1854)  5  Ind.  403. 

And  by  section  84  of  tbe  same  statutes,  the  widow 
is  not  endowable  of  any  estate  or  interest  which 
the  husband  has  in  any  trust  estate,  unless  he  has 
a  beneficial  interest  therein,  in  which  case  she  is 
endowable  in  proportion  to  the  extent  of  the 
estate  or  interest,  if  such  estate  or  interest  would 
go  to  the  heirs.   Ibid, 

So  the  Revised  Statutes  of  Indiana  of  1881,  sec- 
tion 2481,  secure  to  the  wife,  at  tbe  death  of  her 
husband,  one  third  in  fee  simple  in  all  the  real 
estate  of  which  the  husband  may  have  been  seised 
during  the  marriage,  in  tbe  conveyance  of  which 
she  may  not  have  Joined  in  due  form  of  law,  and 
section  2489  provides  that  no  aot  or  conveyance 
performed  or  executed  by  the  husband  without 
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been  purchased,  paid  for,  and  uaed  by  the  Ann 
«8  a  site  for  its  manufacturing  plant,  the  title 
being  taken  in  the  individual  names  of  the 
partners;-  that,  in  an  action  brought  by  one 
INirtner  a^inst  his  copartner  to  dissolye  the 
p«rtneiship  and  wind  up  its  affairs,  the  prop- 
erty was  ordered  sold  as  one  parcel,  the  pro- 
ceeds to  be  applied  in  payment  of  tbe  firm 
debts,  and  the  surplus,  if  any,  divided  between 
the  partners  according  to  their  respective 
rifllits;  that  at  such  sale  it  was  sold  to  plain - 
tliTs  grantor  for  an  amount  somewhat  in  excess 
of  the  sum  required  to  pa^  the  debts  of  the 
firm;  that  this  surplus  was  distributed  between 
the  partners,  no  part  of  it  beiog  paid  to  de- 
fendant; that  defendant  was  not  a  party  to  the 
action,  and  has  never  Joined  in  any  conveyance 
of  the  property.  The  defendant,  as  wife  of 
one  of  the  partners,  claimed  an  inchoate  in- 
terest in  an  undivided  half  of  the  premises, 
and  this  action  was  brought  to  determine  this 
adverse  claim. 

It  is  well  known  that  the  English  doctrine 
"Was  that  partnership  real  estate  is  considered 
«a  personal  property  for  all  purposes.  The 
doctrine  of  the  American  courts  on  the  subject 
1b  more  restricted.  Some  of  the  earlier  de- 
cisions in  New  York  and  Massachusetts  went 
sJmost  to  the  length  of  entirely  subverting  the 
•equity  doctrine  preyalent  in  England;  but.  as 
remarked  by  ChanceUor  Kent,  the  other 
American  decisions  are  not  incoosiBtent  with 
the  more  correct  and  improyed  view  of  the 
JSoglish  law.  It  is  now  held  with  practical 
unanimity  by  the  American  courts  that,  if 
partnership  capital  be  invested  in  land  for  the 
Iwnefit  of  the  company,  all  the  incidents  at- 
tached to  it  which  belong  to  any  other  stock, 
flo  far  as  consistent  with  the  statute  of  frauds 
and  the  techiiical  rules  of  conveyancing,  and 
that  it  will  be  treated  as  personal  estate  until 


ft  has  performed  all  its  functions  to  the  part- 
nership, and  thereby  ceases  to  be  any  longer 
partnership  property,  and  until  then  It  is  not 
subject  to  either  dower  or  inheritance,  but 
that,  after  all  the  purposes  of  the  partnershin 
have  been  thus  accomplished,  whatever  Una 
remains  in  ipede  will  be  regarded  as  real  es- 
tate. The  question  is.  At  what  precise  moment 
is  it  reconverted  into  real  estate,  or,  to  speak 
more  accurately,  does  it  resume  all  the  attri- 
butes and  incidents  of  real  property?  We 
think  the  answer  is.  the  moment  the  partner- 
ship is  terminated  and  wound  up  by  Judgment 
or  agreement,  and  it  is  determined  that  it  no 
longer  forms  a  part  of  the  partnership  stock, 
and  is  not  required  for  its  purposes.  When  a 
partnership  is  dissolved  and  its  affairs  wound 
up  and  completely  ended,  and  any  land 
remains  in  ipeeie,  unconverted,  this  must 
be  deemed  a  determination  that  it  is  no  longer 
a  part  of  the  copartnership  stock,  and  an  elec- 
tion to  hold  it  thereafter,  individually,  as  real 
estate.  During  the  continuance  of  the  part- 
nership the  partners  can  convey  or  mortgage 
it,  in  the  course  of  their  business,  whenever 
they  see  fit,  without  their  wiyes  Joining  in  the 
conyeyance  or  mortgage,  and  the  wives  would 
haye  no  dower  or  otner  interest  in  it  This  is 
one  of  the  yery  objects  of  treating  partnership 
real  estate  as  personal  property;  for  otherwise 
the  business  of  the  firm  roij^ht  be  stopped,  and 
tbe  partners  unable  to  realize  on  the  assets  of 
the  firm,  by  reason  of  the  wife  of  one  of  them 
refusing  to  join  in  the  oonveyanoe  or  mort- 
gage. They  have  the  same  power  of  disposi- 
tion over  it  for  tbe  purposes  of  a  dissolution  of 
the  partnership,  the  payment  of  its  debts,  and 
the  distribution  or  division  of  the  capital 
among  themselves;  for  until  that  is  done  tbe 
property  has  not  fulfilled  its  functions  as  per- 
sonalty, or  ceased  to  l>e  partnership  property. 


the  assent  of  his  wife  evldenoed  by  her  aoknowip 
edffment  thereof,  in  the  manner  required  by  law* 
shall  prejudice  or  extinguish  tbe  riffht  of  the  wife 
to  her  third  of  his  lands.  Orfssom  y.  Moore  (1880) 
m  Tnd.  SM.  65  Am.  Bep.  742. 

Tbe  mortirage  of  a  wife  attaches  to  tbe  Interest 
4>f  her  husband  in  the  land,  even  tyj  a  partition 
and  the  datUm  en  jxiiement  to  her  in  satisfaction 
ef  her  daim  for  paraphernalia  property,  received 
tiff  the  husband  as  authorized  by  law  under  sec- 
tions 2807, 2421,  2402,  of  the  Louisiana  avil  Code. 
Pecot  V.  Armelin  Bros.  (1800)  21  La.  Ann.  007. 

By  section  1,  volume!,  ol  tbe  Revised  Statutes 
of  New  rork,  p.  740,  a  widow  is  endowable  of  a 
third  part  of  all  lands  whereof  her  husband  was 
eeised  of  an  estate  of  inheritance  at  any  time  during 
the  marriage,  and  other  provisions  of  the  same 
etatote  provide  for  dower  in  certain  equitable  in- 
SeiestSL    SBev.Stat.  Nfl8,04,p.37i,N71,78,p.ll2. 

But  it  must  appear  that  such  equitable  estate  is 
yalid  and  recogniaable.  Be  Ransom  (1888)  17  Fed. 
Bep.88L 

A  claim  that  the  property  was  bought  by  tbe 
deceased  and  tbe  survivor  as  partners  tbe  deed  be- 
ing in  the  firm  name,  the  survivor  paying  his 
ehare  as  partner  and  remaining  in  possession  as 
euob,bav1ng  paid  a  large  amount  in  improvements, 
is  good  as  against  the  widows  claim  for  dower 
and  parol  eyidenoe  of  tbe  facts  is  admissible. 
Thompson  y.  Bgbert  (1874)  8  Tbomp.  ft  C  474. 

A  husband  wbo  in  his  wtfe^s  right  is  a  partner  in 
isertain  real  estate,  and  in  the  management  of  Its 
bustoeas,  and  %%  such  shares  the  profits  from  the 
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time  bis  wtfe^a  Interest  accrued  until  her  decease 
js  entitled  to  an  estate  by  the  courtesy,  the  wife*s 
seisin  being  suffloient.  Buckley  v.  Bucidey  (1860) 
U  Barb.  48. 

A  widow  is  entitled  to  dower  out  of  real  estate 
held  in  trust  for  the  benefit  of  the  partners  and 
oonyeyed  to  others,  who  sutMequently  execute  a 
declaration  of  trust  specifying  the  proportions  be- 
longing to  each  of  the  eestulf  que  trust,  the  prop- 
erty being  considered  as  no  longer  personal  estate 
but  as  real  estate,  vesting  in  the  entuiM  Que  trust 
an  equitable  tiUe.  Niooll  y.  Ogden  (1882)  20  DL 
828, 81  Am.  Dec.  811. 

But  it  has  been  held  that  a  widow  of  a  deceased 
partner  is  not  dowable  in  real  estate  purchased 
with  partnership  funds  and  held  In  the  name  of 
the  partners,  or  on  their  behalf.  Biohardson  y. 
Wyatt  (1807)2  Desauss.  Eq.  471. 

Ik  Jtfiist  ytold  Co  iMNtnersMp  claims.  Mens,  mnA  oe- 

eounts. 

Beal  estate  purchased  with  partnership  funds 
and  used  for  partnership  purposes  must  be  applied 
to  the  payment  of  partnership  debts  and  the  ad- 
justment of  the  accounts  as  between  tbe  partners 
when  the  personal  property  of  tbe  firm  is  not  suf- 
ficient for  the  discbarge  of  tbe  same,  before  tbe 
right  of  a  widow  of  a  deceased  partner  to  dower 
can  attach  thereto.  Andrew  v.  Brown  (1862)  21 
Ala.  487. 60  Am.  Dec.  28B^,  Bipy  y.  Comer  (1884)  TO 
Ala.  601:  Lenow  v.  Fones  (1880)  48  Ark.  667;  Drewry 
y.  Montgomery  asOl)  28  Ark.  260;  Gray  v.  Palmer 
(1868) OOaL 010;  Loubat  y.  NoursedBOO)  6Fla.860; 
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And  w^at  the  partners  may  thus  do  Yoluntar- 
ily  the  court  may  do  for  tbem,  in  an  action 
brought  to  dissolve  the  partnership  and  wind 
up  its  affairs.  As  the  defendant  was  not  a 
party  to  the  former  action,  she  is,  of  course, 
not  estopped  by  it,  nor  is  it  evidence  against 
her  of  anything  except  of  the  fact  of  its  own 
rendition.  But  the  materia)  fact  remains  that 
in  the  process  of  the  dissolution  of  the  firm, 
and  the  winding  up  of  its  affairs,  in  an  action 
for  that  purposa»  the  land  was  sold  and  con- 
verted into  money,  and  the  money  distributed 
among  the  creditors  and  partners  according  to 
law.  Upon  these  facts,  under  the  rules  already 
announced,  the  land  in  the  hands  of  the  pur- 
chaser is  not  subject  to  any  inchoate  interest 
of  the  wives  of  the  partners.  The  error  which 
lies  at  the  foundation  of  the  whole  argument 
of  defendants'  counsel  is  in  the  assumption 
that,  at  the  time  of  the  purchase  of  this  prop- 
erty, it  became  the  individual  real  estate  of 
the  husband,  and  that  the  inchoate  right  of  the 
wife  under  the  statute  immediately  attached, 
subject  only  to  a  lien  for  the  payment  of  part- 
nership deots.  This  is  not  correct,  and  none 
of  the  authorities  that  we  have  found  so  bold. 
The  fact  is  that  only  so  much  of  it  becomes  the 
individuiU  real  estate  of  the  partner  as  remains 
in  specie,  unoonveited,  after  all  the  purposes 
of  the  partnership  have  been  entirely  fulfilled, 
and  it  is  only  to  such  of  it  that  any  inchoate 


interest  of  the  wife  ever  attaches.  If  coanser^ 
contention  is  correct  the  partners  could  never^ 
even  during  the  active  life  of  the  copartnership, 
convey  perfect  title  to  partnership  land  with- 
out their  wives  jdning,  except  to  t^he  extent 
actually  necessary  to  pay  eidsting  debts  of  the 
firm.  This  would  practically  involve,  in  ever  j 
case  where  one  of  the  wives  refused  to  join  lit 
a  conveyance,  the  necessity  of  a  suit  to  which 
she  is  made  a  party,  in  order  to  determine 
whether  the  sale  was  necessary  to  pay  debts. 
Any  such  rule  would  hamjier  the  business  of 
the  firm  to  an  extent  that  might  practically 
defeat  the  purposes  of  the  partnership. 

The  court  below  seems  to  have  laid  special 
stress  upon  the  fact  that  it  was  not  made  to 
appear  on  the  trial  that  ii  was  necessary  to 
have  sold  all  this  property  to  pay  the  debts  of 
the  firm,  but  this  is  Immaterial,  either  under 
the  view  of  the  law  which  we  have  taken,  or 
under  that  urged  by  counsel.  In  fact,  we  un- 
derstood counsel  to  frankly  concede  this  oi» 
the  argument. 

Upon  the  facts  found,  judament  ovgM  U^ 
have  been  ordered  in  favor  of  itie  plaintiff,  ad- 
judging that  defendant  has  no  interest,  in- 
choate or  otherwise,  in  the  land.  Cause  re- 
manded, with  directions  to  the  court  below  to 
render  judgment  accordingly. 

Bock*  J.,  absent,  sick,  took  no  part. 


Price  V.  Hiokft  (1874)  14  Ha.  666;  Bopp  v.  Fox  (1872) 
68  HI.  640:  Trowbridge  v.  Croes  (1880)  117  IJl.  100; 
Simpson  V.  Leeoh  (1877)  86  111.286;  Smith  v.  Ramsey, 
(1844)  6  111.  878;  Pepper  v.  Pepper  (1887)  24  III.  App. 
816;  Matlock  v.  Matlock  a854)  6  Ind.  406;  Huston 
V.  Nell  (1878)  41  Ind.  604;  Cobble  v.  Tomllnson  (1875) 
60  Ind.  550;  Grissom  v.  Moore  (1886)  106  Ind.  206, 65 
Am.  Kep.  742;  Paige  ▼.  Paige  (1887)  71  Iowa.  818,  60 
Am.  Rep.  700;  7an  Staden  v.  Kline  (1884)  64  Iowa, 
180;  Gkilbraitb  v.  Oedge  (1866)  16  B.  Mon.  681;  Sber- 
ley  V.  ThomasBon  (Ky.)  Sept.  26,  1886;  Com  wall  v. 
Cornwall  a860)  6  Busb,  860;  Dyer  v.  Clark  (1843)  6 
Met.  662,  80  Am.  Deo.  607;  Shearer  v.  Stiearer  (1867) 
08  Mass.  107;  Wlioox  ▼.  WUoox  (1866)  18  Allen,  262: 
Burnside  7.  Merrick  (1842)  4  Met.  637;  Howard  y. 
Priest  (1843)  5  Met.  582;  Bobertsbaw  y.  Uanway 
a876)  52  Miss.  n5;  Sykes  v.  S^kes  (1878)  48  Miss.  160: 
Holmes  v.  McQee  (1859)  27  Mo.  607;  Collins  v.  War- 
ren a859)  20  Mo.  286:  Duhring  v.  Duhring  (1854)  20 
Mo.  174;  WiUet  v.  Brown  (1877)  66  Mo.  188,  27  Am. 
Rep.  265;  Priest  v.  Chouteau  (1884)  86  Mo.  407,  55 
Am.  Rep.  378;  Cllley  7.  Huse  a860)  40  N.  H.  858; 
Ubler  V.  Semple  (1860)  20 N.  J.  Eq.  288;  Safe  v.  Sher- 
man (1840)  2  N.  T.  417;  Buchan  v.  Sumner  0847),  2 
Barb.  Ch.  167.  5  L.  ed.  600, 47  Am.  Dec.  805;  Williams 
V.  Walker  a845)  2  Sandf.  Ch.  826, 7  L.  ed.  611;  Buck- 
ley v.  Buckley  (1860)  11  Barb.  48:  Smith  v.  Dan  vers 
a862)  6  Sandf.  660;  Chester  v.  Dtokerson  (1868)  62 
Barb.  840;  Everett  v.  Schepmoes  (1876)  6  Hun,  470; 
Garrett  v.  ScbelTer  0872)  47  N.  Y.  656;  Hiscock  v. 
Phelps  (1872)  40  N.  Y.  108;  Greenwood  v.  Marvin, 
a888)lllN.Y.423;  Dawson  v.  Parsons  (1804)  68  N.Y. 
8.  R.  820;  Smith  v.  Jackson  (1883)  2  Ed  w.  Ch.  28, 6  L. 
ed.  205;  Stroud  v.  Stroud  (1868)  61  N.  a  625;  Sumner 
V.  Hampeon  (1888)  8  Ohio,  828,  82  Am.  Dec.  722; 
Greene  v.  Greene  (1824)  1  Ohio,  685, 18  Am.  Dec  642: 
Mowry  v.  Bradley  (1876)  11  R.  I.  870;  Lyon  v.  Lyon 
(1878)1  Tenn.  Ch.  225:  Martin  v.  Smith  (1885)25  W. 
ya.570;  Pierce  v.  Trigg  (1830)  10  Leigh,  406;  Holton 
V.  Guinn  (1806)65  Fed.  Rep.  460;  Re  Farmer  and  Ex 
VarU  Grilfin  (1878)  18  Nat.  Bankr.  Reg.  207;  Hiscock 
V.  Jaycox  (1876)  12  Nat.  Bankr.  Reg.  607;  Re  Ransom 
a888)  17  Fed.  Rep.  881;  Clay  v.  Field  (1888)  84  Fed. 
Bep.  876;  Clay  v.  Freeman  (1886)  118  U.  S.  07,  80  L. 
Cd.  104:  RiddeU  v.  Riddeli  (1805)  88  N.  Y.  Supp.  80. 
The  widow  of  a  deceased  partner  cannot  claim 
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dower  in  partnership  real  estate  as  such.   Mowry 
V.  Bradley,  mpra. 

If  it  was  acquired  as  partnership  property  witl» 
partnership  funds,  or  with  funds  which  went  to- 
make  up  the  capital  stock  of  the  partnerskilp, 
then  the  widow  would  not  be  entitled  to  duwer  uotii 
the  oreditesB  and  partners  were  satisfied.  Dsrewry* 
V.  Montgomery,  suprcu 

And  this  is  the  case  even  though  the  estate  is  con- 
veyed in  such  a  form  as  to  render  the  partnera 
tenants  in  common,  provided  it  be  so  purchased 
and  used,  equity  deeming  the  partners  as  trustees 
in  such  a  case  for  the  partnership.  ClUey  r.  Htiae- 
(1MK)M0N.H.858. 

Or  where  it  is  taken  in  their  individual  names. 
Wiliet  V.  Brown,  supra. 

The  right  of  the  widow  not  being  distinguishable 
from  that  of  the  creditors  and  heirs  of  tbe  de- 
ceased partner.  Dyer  v.  dark  (1848)  6  Met.  562,  a» 
Am.  Dec.  607. 

And  so  far  as  the  real  estate  is  held  in  trust  by  a. 
deceased  husband  she  will  not  be  entitled  to  dower 
but  beyond  that  she  is  entitled  unless  she  has  re- 
leased her  rljrbt.    Ibid. 

Tbe  partnership  having  no  beneficial  interest  ii> 
the  property  distinct  from  partnership  purposesu. 
Trowbridge  v.  Cross  (1886)  117.D1. 100. 

Tbe  widow*s  estate  being  derived  from  her  hus- 
band, and  as  such  subject  to  all  incumbrances  ex- 
isting aiirainst  it  at  tbe  acquisition  of  bis  title. 
Sumner  v.  Hampeon  (1888)  8  Ohio,  888,  866,  32  Anw 
Dea  775. 

Tbe  derivative  right,  in  equity  extending  no  fur- 
ther in  behalf  of  tbe  wife  and  children  than  that  of 
tbe  partner  from  whom  it  is  derived.  Howard 
▼.  Priest  (1843)  6  Met.  682. 

Tbe  trust  reposed  in  tbe  partners  in  favor  of  tbe 
firm  creditors  and  tbe  partners  themselves,  must 
be  fully  executed  and  fulfilled.  Bopp.  v.  Fox  (19!9> 
68  HI.  540:  Howard  v.  Priest,  aupra;  Burnside  v. 
Merrick  (1842)  4  Met.  687. 

Charges  upon  partnership  real  estate,  being  prior 
to  tbe  claims  of  the  representatives  of  the  deceased 
partner,  override  the  widow*s  title  to  dower.  An- 
drews V.  Brown  (1862)  21  Ala.  487,  56  Am.  Dec  28SL 

A  oonveyance  by  a  survivinff  partner  of  the 
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tire  eqnltable  estate,  and  also  of  tbe  legal  estate 
▼ested  tn  him  as  trustee  for  the  partDenhIp,  for 
the  purpose  of  payment  of  tbe  partnership  debts 
and  settlement  of  the  partnership  accounts,  is  valid 
Against  any  claim  by  the  widow  or  heirs  of  the  de- 
ceased partner.  Howry  v.  Bradley  (1876)  11 B.  1. 890. 

And  the  wives  of  survlTlng  partners  having  no 
Interest  In  tbe  land  are  not  necessary  parties  to 
complete  the  title,  although  they  united  with  their 
husband  in  a  bond  for  a  oonyeyanoe.  Galbralth  v. 
Gedge  a866)  16  B.  Hon.  831. 

The  lands  behig  necessarily  taken  for  the  pay- 
ment of  the  debts,  they  have  no  future  interest. 
Ibid. 

And  any  mode  of  sale  that  passes  the  title  to  the 
property  for  snob  purposes  will  bar  dower.  Bimp- 
■on  V.  Lech  (1977)  88  111.  286;  Duhring  ▼.  Dnhring 
0854)  20  Mo.  174. 

It  is  also  subservient  to  the  lien  of  an  unpaid 
Tendor.  Sherley  v.  Thomasson  (Ky.)  Sept.  £&,  1886. 

And  also  to  the  Men  existing  in  favor  of  a  surviv- 
ing partner  on  the  partnership  real  estate  as  against 
the  debts  of  the  flrm.  Dyer  v.  COark  (1848)  6  Met. 
888. 80  Am.  Dec.  807. 

Also  to  his  lien  for  securing  moneys  due  by  a 
deoeased  partner  to  the  firm,  no  beneficial  interest 
attaching  in  favor  of  the  widow  and  heirs  of  a  de- 
ceased partner  nnta  eooh  sonriving  partner  la  in- 
demnified.  J2>id» 

The  equitable  lien  attaches  to  the  estate  at  the 
moment  of  its  acquisition,  and  each  partner  and  all 
claiming  their  estate  as  the  heir  or  widow,  must 
take  subject  thereto,  and  can  have  only  the  in- 
terest  that  the  deceased  partner  had.  Greene  v. 
Greene  (18M)  1  Ohio.  68B,  18  Am.  Deo.  648L 

And  so  where  real  estate  Is  so  purchased  under 
an  agreement  that  at  the  termination  of  the  part- 
nership the  same  shall  be  sold  for  payment  of 
debts,  and  the  residue  of  the  partnership  effects 
are  iusufllcient  to  dlschavge  the  same,  whether  it 
Is  conveyed  to  one  or  all  of  the  partners,  it  is  not 
subject  to  dower.  IbUL 

The  equitable  Interferenoe  with  partnership  real 
estate  Is  exercised  as  well  against  the  widow  claim- 
ing dower  as  against  the  heirs.  Wilcox  v.  Wilcox 
0866)  13  Allen,  882,  following  Bumside  v.  Merrick 
OB«S)4  Met.  687:  Dyer  y.  Clark  (1848)  6  Met  66S,  80 
Am.  Dea  807;  Howard  v.  Priest  (1843)  5  Met  682. 

And  as  against  a  partner  holding  partnership  real 
estate  for  partnership  purposes,  and  as  agaiost  his 
widow  and  heirs,  equity  will  interpose  to  secure  to 
his  copartners  their  actual  and  beneficial  interest 
Shearer  y.  Shearer  (1867)  96  Mass.  107. 

The  Dlinois  statute  in  regard  to  homestead  was 
not  Intended  to  apply  to  partnership  property. 
Trowbridge  ▼.  Cross  (1886)  117  Dl.  100. 

The  widow  of  a  deoeased  partner,  who  has  re- 
oeiyed  all  such  partnerVi  share  of  the  proceeds  of 
partnership  real  estate  in  excess  of  the  amount 
necessary  to  pay  the  firm's  debts  is  estopped  from 
claiming  any  interest  in  tbe  real  estate  as  agaiost 
the  creditors  thereof.  Walling  v.  Burgess  (1880)  7 
L.B.  A.481,U2lDd.290. 

The  court  will  sustain  the  widows  right  to  a 
yearns  allowance,  because  the  law  requires  it  to  be 
made  out  of  specific  property  to  be  deeigoated  by 
the  commisBlonerB,  and  that  the  husband  has  no 
rightin  the  partnership  assets  until  the  partner- 
ship debts  a»  paid.  Lyon  y.  Lyon  (1873)  1  Tenn. 
Ch.2& 

a.  When  Ootnr  attaehea. 

With  respect  to  the  widows  right  to  dower  in 
real  estate  purchased  with  partnership  funds  and 
used  for  partnership  purposes  the  general  rule  is 
that  a  widow  of  a  deceased  partner  will  be  entitled 
to  dower  in  his  share  of  any  real  estate  of  the  firm 
not  required  for  the  payment  of  the  firm  debts 
and  the  adjusting  of  equitable  claims  as  between 
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the  partners  themselvea.  Osmpbell  ▼.  OsmpbeU 
11878)  80  N.  J.  Bq.  416;  Uhler  v.  Semple  (1860)  20  N. 
J.  Bq.  288;  Buchan  v.  Smmner  (1847)  2  Barb.  Ch.  166^ 
6  L.  ed.  608.  47  Am.  Dec  806;  Shearer  v.  Shearer,. 
(1867)  108  Bfass.  107;  Foster's  App.  (1874)  74  Pa.  aOl; 
Galbralth  v.  Tracy  (1804)  168  DL  64,  post,  — i 
Strong  v.  Lord  (1888)  107  Dl.  25;  Walling  v.  Burgess 
(1889)  7  L.  R.  A.  481. 122  Ind.  299;  Sykes  v.  S vkes  (1873) 
49  Miss.  190;  Drewry  V.Montgomery  (1861)  28  Ark. 
266;  kspy  v.  Comer  <1884)  76  Ala.  601;  Pepper  v.  Pep- 
per (1887)  24111.  App.  816;  Cornwall  v.  Cornwall  (1689) 
6  Bush,  800;  Grisson  v.  Moore  0886)  106  Ind.  296, 6& 
Am.  Rep.  742;  Huston  v.  NeU  aSTS)  41  Ind.  604;  Cob- 
ble y.  Tomllnson  (1875)  60  Ind.  550;  Van  Staden  v» 
Kline  (1884)  64  Iowa,  818,  60  Am.  Rep.  799;  Sage  v» 
Sherman  (1848)  2  N.  Y.  417;  Smith  v.  Jackson  (1833> 
2  Edw.  Ch.  28,  6  L.  ed.  285;  Dawson  v.  Parsons  (1804> 
68  N.  Y.  S.  R.  820, 10  Misa  428;  Greenwood  v.  Marvin 
0888)  m  N.  Y.  428:  Bolton  y.  Guhin  (1806)  66  Eed» 
Rep.  460;  Stroud  v.  Stroud  (1868)  61 N.  a  625;  Mowry 
V.  Bradley  (1876)  11  R.  L  870;  Hisoock  v.  Jaycoae 
(1876)  12  Nat.  Bankr.  Reg.  607;  and  see  further  case* 
dted  supra,  head  h. 

Where  the  partners  hare  not,  either  by  an  ex- 
press or  implied  agreement  Indicated  an  intention 
to  convert  their  lands  into  personal  estate.  Good* 
bum  V.  Stevens  (1847)  5  Gill,  L 

Such  real  estate  being  treated  in  equity,  as  at  law» 
according  to  its  real  nature.    Ibid. 

Her  interest  Is  confined  to  what  may  remain  of 
the  husband*^  interest.  Grissom  v.  Moore,  flustoa 
y.  Neil«  and  Cobble  ▼.  Tomllnson,  supra. 

Under  section  2  of  chapter  48  of  the  North  Osro- 
Una  Revised  Code.  Stroud  v.  Stroud  (1868)  61  N.  a 
626. 

And  the  widow  is  entitled  to  one  third  of  such  net 
proceeds  absolutely  as  a  distributee.  Cornwall  t*^ 
Cornwall  (1869)  6  Bush,  880. 

The  residuum  after  satisfying  partnership  liabili- 
ties and  equalizing  Interests,  not  being  personalty 
but  retaining  all  the  attributes  of  realty.  Espy  y*. 
Comer  a884)  76  Ala.  601. 

And  that  as  against  any  new  firm*  Hisoock  ▼•■ 
Jayoox  (1875)  12  Nat  Bankr.  Reg.  607. 

By  force  of  the  Ohio  statute  a  widow  is  only  en- 
titled to  a  share  6f  the  beneficial  Interest  of  her 
husband  in  such  lands.  Greene  v.  Greene  (1824)  1 
Ohio,  585. 13  Am.  Dec.  642. 

It  will  attach  in  the  case  of  bonds  or  contracts  for 
the  purchase  of  real  estate  fulfilled  by  the  survlr* 
Ing  partner  or  specifically  enforced.  Shearer  ▼•• 
Shearer  (1867)  OS  Mass.  107. 

Yet  her  right  to  dower  will  remain  nnaffeoted  by 
the  firm  debts,  liabilities,  and  accounts. 

Where  there  is  no  agreement  that  lands  pur« 
chased  by  the  partners  shall  be  sold  for  the  benefit 
of  the  partnership,  and  be  regarded  as  Joint  stock, 
and  where  there  is.no  application  of  such  lands  to- 
the  purposes  of  the  oonoem  as  evidences  an  orig- 
inal understanding  of  the  parties  that  they  were- 
to  be  treated  as  partnership  property  and  stock,  the 
wife  of  a  deceased  partner  is  entitled  to  dower. 
Wooldridge  v.  Wilklns  (1889)  8  How.  (Miss.)  880. 

It  also  attaches  where  there  is  an  agreement  by 
the  partners  that  upon  dissolution  from  any  caus» 
their  respective  freehold  estates  and  Interests  shall 
not  be  brought  into  such  accounts  and  valuation, 
nor  be  sold,  but  shall  continue  to  belong  to  and 
remain  vested  in  the  said  partners,  their  heirs  and 
assigns,  in  the  shares  and  proportions  in  which  they 
were  respectively  entitled,  as  such  property  will 
not  then  be  converted  into  personalty  but  it  will  be 
considered  as  real  estate.  Hughes  y.  Allen  (1804)  60- 
Vt96. 

So  the  mere  fact  of  the  partners  agreeing  with 
each  other  to  purchase  lands,  and  so  purchasing^ 
each  paying  his  proportion  of  the  purchase  money« 
with  the  agreement  to  share  the  profits  and  lessee 
equally,  not  constituting  the  lands  partnership 
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asBets.  nor  maldnff  tbe  parties  partners  therein,  will 
not  tar  nor  affect  the  widowVi  right  to  dower 
therein.    Bhipp  v.  Snyder  a89i)  IJSl  Mo.  155. 

And  so  where  the  fee  vested  in  tbe  husband  be- 
fore the  partnership,  there  beinir  no  ffround  for 
imposing  such  a  trust  on  the  widow  and  no  room 
for  the  application  of  the  equitable  doctrine  of 
conversion,  she  Is  not  deprived  either  in  law  or  in 
equity  of  all  beoefloial  dower.  She  must  have  re- 
leased her  dower  right  to  tbe  Arm.  Perin  v.  Meglb- 
t)en  (1&8S)  6  U.  8.  App.  848, 63  Fed.  Rep.  86. 

In  the  above  case,  the  husband  and  wife  subae- 
quently  to  the  formation  of  the  partnership  con- 
veyed  a  third  of  the  lands  held  by  the  husband 
prior  to  the  formation  of  the  partnership  to  the 
partner,  and  the  court  stated  that  even  if  conceded 
that  a  recital  in  the  deed  showed  that  the  transac- 
tion was  in  reality  intended  between  the  partners 
to  be  a  transfer  of  tbe  land,  from  such  grantor  as 
an  individual  to  himself  and  his  partner  as  a  firm, 
each  partner  contributing  his  share  of  the  consid- 
eration, yet  there  was  nothing  to  infer  an  intention 
on  his  part  to  treat  the  real  estate  as  personalty, 
for  the  purposes  of  distribution  upon  death,  the 
wife  being  dowable  therein  as  if  no  partnership  had 
been  formed,  as  on  no  principle  of  law  or  equity 
could  she  be  deprived  of  her  beneficial  interest. 

The  same  doctrine  was  applied  to  a  mercantile 
partnership  afterwards  extended  by  mutual  con- 
tent to  the  purchase  and  sale  of  lands  in  which 
there  was  an  extensive  business,  the  purchases  not 
being  made  for  the  purposes  of  the  firm  according 
to  tbe  original  design,  and  not  necessary  to  enable 
the  parties  to  carry  on'  the  mercantile  business, 
there  being  no  evidence  that  the  lands  so  pur- 
ohased  were  by  the  contract  to  be  considered  as 
personalty,  or  that  they  were  treated  as  either 
personalty  or  joint  stock,  being  conveyed,  not  by 
the  partnership  name,  but  as  individual  tenants  In 
tjommon,  with  a  relinquishment  of  dower  in  every 
Instance,  the  partners  considering  it  is  an  ordinary 
conveyance  of  land,  the  purchase  with  the  joint 
fund  constituting  them  tenants  in  common,  the 
widow  being  dowable  out  of  such  lands.  Mark- 
ham  V.  Merrett  (1848)  7  How.  (Micis.)  437, 40  Am.  Deo. 

And  alto  to  a  case  in  which  some  of  the  prop- 
erty was  leased  by  her  husband  in  his  lifetime,  and  a 
plantation  was  occupied  by  the  son  of  the  deceased, 
under  an  agreement  of  partnership  in  planting, 
which  was  to  continue,  notwithstanding  the  death 
of  the  father,  and  which  had  then  seven  years  to 
run,  the  widow  being  endowable  of  a  proper  pro- 
portion of  the  farm,  but  not  so  as  to  interrupt  the 
partnership  arrangement,  nor  to  take  effect  in  poe- 
aeasion  aa  admeasured  until  the  occupancy  of  the 
son  under  tbe  articles  terminated,  she  in  the  mean- 
time to  be  paid  one  third  of  one  half  of  the  profits 
annually;  and  to  be  entitled  to  that  proportion  of 
the  profits  of  the  farm  since  the  death  of  her  hus- 
band, and  to  one  third  of  the  rents  of  the  other 
real  estate  from  the  same  date.  Sykes  v.  Sykes 
<1878)48MiS8. 190. 

It  has,  however,  been  stated  that  although  the 
lands  may  be  partnership  property,  and  the  trans- 
actions relative  to  their  purchase  of  a  commercial 
nature,  and  the  proceeds  liable  to  be  applied  to  the 
aatlsfaction  of  the  Joint  debts,  yet  in  the  strict 
sense  they  are.  real  estate  and  subject  to  its  inci- 
dents, the  partners  being  respectively  seised  of  a 
legal  estate  of  inheritance  as  tenants  in  common, 
notwithstanding  the  property  is  to  be  treated  as 
partnership  property,  and  therefore  tbe  right  to 
dower  attaches  aa  an  incident  to  the  legal  title 
and  seisin.  Smith  v.  Jackson  (1838)  2  Ed  w.  Ch.  2S^  6 
Ii.ed.295. 

A  widow  is  a  proper  party  to  a  bill  for  partition, 
where  the  partnerahip  debts  have  been  paid  and 
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an  accounts  settled,  as  she  has  a  dower  interest  tn 
an  undivided  share  of  the  lands  belonging  to  tbs 
dissolved  partnership  in  which  her  husband  was  a 
member.  Brewer  v.  Browne  (1880)  68  Ala.  210;  Oolea 
V.  Coles  (1818)  U  Johns.  310. 

So  the  widow  Is  entitled  to  an  assignment  of 
dower.    Loubat  v.  Nourse  (18o8)  5  Fla.  350. 

Where  dower  was  actually  assigned  nearly  three 
years  prior  to  the  filing  of  the  bill  to  enforce  the 
lien  for  partnership  debts,  the  court  refused  to 
disturb  the  aselgnment.  Clay  v.  Freeman  (1886) 
118U.&97,80Ii.ed.l04. 

And  in  Nutt  v.  Mechanic's  Bank  (1830)  4  Craneh, 
C.  C.  103,  where  a  bill  was  filed  in  equity  lor  dower 
in  partnership  linds  conveyed  in  trust  to  secora 
debts  due  to  the  defendant,  and  sold  by  the  trustee 
to  the  bank,  t^e  partners  having  divided  their 
loint  property,  without  any  legal  conveyance  or 
deed  of  partition  of  the  real  estate,  an  assign- 
ment of  dower  was  decreed. 

A  wife  who,  aaa  necessary  party,  unites  with  her 
husband  In  the  mortgage  of  partnership  lands, 
stilt  retains  a  right  of  dower  in  the  equity  of  re- 
demption which  is  not  entirely  lost  by  the  fora- 
olosure  and  sale.  Smith  v.  Jackson  (1888)  2  Bdw. 
Gh.28,6L.ed.296. 

And  tbe  same  is  the  case  as  against  a  purchaser 
of  the  deceased  husband's  share  in  partnership 
real  estate,  where  there  is  no  controversy  or  olaim 
by  partnership  (sreditors.  Bowman  v.  llailey  (1884) 
20  8.  C.  560. 

So  where,  after  dissolution,  the  husland  con- 
veyed his  interest  in  real  estate  purchased  and 
paid  for  with  partnership  funds  to  his  copartners 
under  whom  the  defendant  claimed,  the  widow  la 
entitled  to  dower  in  tbe  one  half  of  which  her  de- 
ceased husband  baa  been  seised.  Beed  v.  Kennedjr 
(1847)  2  Strobb.  L.  67. 

Again  where  partnerahip  real  estate  is  held  in 
trust.,  a  declaration  of  trust  being  subsequently  ex- 
ecuted specifying  the  proportions  belonging  to 
each  of  the  eealuis  que  tnat^  It  will  not  be  con- 
sidered as  personalty,  but  as  realty  vesting  in  each 
cestui  que  tiuet  an  equitable  title  out  of  which  the 
widow  is  dowable.  NiooU  v.  Ogden  (1862)  29  111.  8S3. 
81  Am.  Dec. 811. 

In  Collins  V.  Warren  (1850)  29  Mo.  286.  a  house 
built  upon  real  estate  conveyed  to  two  partnen 
and  improved  with  partnership  funds  was  occu- 
pied by  one  partner  until  his  death,  his  widow  af- 
terwards retaining  possession,  the  facts  showing  a 
suit  for  taking  tbe  accounts  and  for  a  sale  of  such 
estate  for  the  payment  of  the  firm  debts,  alleging 
that  the  same  was  partnership  estate,  instituted 
against  such  partner  in  bis  lifetime  and  revived 
against  his  administrator;  a  purchase  of  the  part- 
ner's interest  at  sheriff^s  sale  prior  to  bis  deceaso, 
under  a  mortgage  to  such  purchaser:  such  pur- 
chaser being  made  a  party  to  the  suit  upon  the 
ground  of  notice;  that  a  decree  was  rendered  in 
the  jsuit  by  which  the  mortgagee's  interest  was 
postponed  until  the  partnership  affairs  were  set- 
tled, the  surviving  partner  being  the  purchase  at 
the  sale  held  thereunder  who  sought  to  eject  the 
widow,  but  the  widow  being  no  party  was  held 
not  bound  by  the  decree  which  was  not  even  evi- 
dence against  her,  and  that  the  surviving  pur- 
chaser was  only  entitled  to  half. 

d.  In  lands  purchased  for  the  purpose  of  resale. 

In  so  far  as  the  cases  mentioned  under  this  head 
relate  to  tbe  general  principles  of  the  law  concern- 
ing dower,  they  are  not  intended  to  be  exhaustive 
of  tbe  doctrine,  but  are  limited  to  cases  of  dower 
in  partnership  real  estate  wherein  the  principles 
have  been  set  forth  as  establishing  her  right  to 
dower  in  such  lands. 

The  widow  of  a  partner  in  whose  name  lands  are 
purchased  for  a  joint  undertaking  relating  to  tha 
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foceodsof  the  m\e  thereof  is  not  entitled  to  dower. 
Coeter  v.  Clarke  (1841)  8  Bdw.  Ch.  tfB,  6  K  ed.  714. 

In  the  above  case  several  persons  purchased  for 
their  Joint  beneUt,  uDder  an  agreement  that  the 
proceeds  and  ayails  of  suob  estate  taken  In  the 
name  of  one  were  for  their  joint  aooount  nntU  the 
eaie  and  oonvenion,  a  blU  belnff  filed  for  partition 
praying  a  sale  and  aocount,  the  executors  of  tbe 
deceased  partner  beiofir  joined;  an  objection 
taken  that  the  heirs  should  tiavn  been  Joined  was 
overruled  on  the  ground  that  tlie  shares  lost  their 
quality  of  land  and  descended  as  persooal  estate, 
and  further  that  the  widow  was  not  a  neoessaiy 
party,  liavlng  no  right  of  dower.   BHd. 

Tbe  same  conclusion  was  arcired  at  where  the 
objeet  of  the  partnership  was  the  buying  and  sell- 
ing of  real  estate,  the  Interest  of  tbe  individual 
members  being  the  proceeds  of  the  sales,  tbe  writ- 
ten contract  expressly  providing  therefor  and 
Testing  the  title  in  a  trustee,  with  express  power  to 
meXk  and  convey  the  same  and  to  distribute  the  re- 
ceipts from  the  sales  to  tbe  meml)ers  in  proportion 
to  their  interests,  the  contract  rebatting  the  idea 
that  the  persons  paying  the  money  became  seised 
of  an  estate  in  tbe  land.  Malloiy  v.  Bussell  (1887) 
H  Iowa,  n,  60  Am.  Bep.  7T1  Hewitt  v.  Bankln  OSn^ 
41  Iowa,  8^  to  the  same  eflTeot* 

e.  MIfeetafan aareemonl  wnvertino  real  estofs  into 

perM)fMUtv. 

Tbe  equitable  doctrine  of  out  and  out  conversion 
of  partnership  real  estate  into  personalty,  under 
which  the  widow  is  deprived  of  benefit  from  her 
4ower  estate  In  the  land.  Is  worked  out  on  the 
theory  that  the  land  liavlng  been  acquired  with 
IMrtnership  funds,  there  Is  imposed  on  those  on 
whom  the  legal  title  Is  oast  a  trust  to  execute  the 
purpcaes  for  which  the  partners  t>ought  it,  and 
that  If  one  of  suob  purposes  was  out  and  out  coo- 
veraion  into  personalty  It  would  exclude  any  ben- 
ellolal  dower  Interest.  Perln  v.  Megfbben  (1802)  6 
U.  8.  App.  84B,  fiB  FML  Bep.  8S. 

Partners  may  t^y  express  agreement  so  convert 
real  estate  brought  Into  partnership  stock  that  it 
win  be  considered  personal  property  not  only  as 
between  themselves  bnt  as  between  their  heirs, 
personal  representatives,  and  others.  McDermot 
T.  lAurence  (1821)  7  Berg,  ft  R.  488,  10  Am.  Dec.  468; 
Bipley  v.  Waterwortb  (1802)  7  Yes.  Jr.  404. 

But  the  widow's  right  to  dower  upon  partnership 
real  estate  is  iochoate  in  the  absence  of  ao  agree- 
ment expressly  changing  it  character  to  person- 
alty, where  such  real  estate  is  not  required  for  tbe 
payment  of  the  partnersbip  debts  and  liabilities. 
and  adjusting  tbe  accounts  of  tbe  partners  Intsr  ae. 
Hale  V.  Plummer  a865)  6  Ind.  12L 

Yet  real  estate  may  be  so  held  for  partnership 
purposes  as  to  exclude  the  widows  right  to  dower, 
and  it  may  also  be  so  held  as  not  to  exclude  it 
Ibid. 

A  widow  of  a  deceased  partner  is  not  dowable 
in  lands  Iwhich  the  firm  owned  and  regarded  as 
partnership  stock.  Johns  v.  Johns  (1863)  1  Ohio  St. 
300, 357;  Sumner  v.  Hampson  (1888)  8  Ohio,  328^  39 
Am.  DeaTliS. 

Where  partnership  articles  stipulate,  MLmr  alia^ 
that  on  the  dissolution  of  the  firm  the  property  (a 
portion  of  which  consisted  of  real  estate)  shall  be 
sold  and  tbe  proceeds  first  applied  in  payment  of 
the  firm  debts,  she  is  not  entitled  to  dower,  her 
husband  being,  at  no  time  during  coverture  seised 
of  snob  an  estate  of  Inheritaooe  in  the  lands  as  is 
oontemplated  by  the  Ohio  statute  giving  the  widow 
^wer.  Greene  v.  Greene  OS&ii  1  Ohio,  68S,  13  Am. 
DeaOtt. 

f.  iM0lkC  to  dcwer  in  Improvement, 

Tbe  value  of  land  at  the  time'  of  alienation  Is  the 
extent  to  which  the  widow  is  endowabie.  Hark- 
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ham  T.  Merrett  (1348)  r.How.  (lOss.)  417, 40  Adl  Dee. 
78;  Wooldridge  v.  Wllklns  (1883)  3  How.  (Miss.)  380L 

In  tbe  improvements,  as  in  all  property  of  a  firm, 
the  rights  of  the  widow  and  heirs  are  subject  to  the 
adjustment  of  all  claims  between  the  partners,  and 
attach  only  to  the  surplus  which  remaiins  when  tbe 
partnersbip  affairs  are  wound  up.  Grissom  v. 
Moore  (1886)  106  Ind.  296,  6S  Am.  Bep.  742;  MaUock 
V.  Matlock  (ISM)  6  Ind.  408;  Gobble  v.  Tbmlinson 
(1875)  60  Ind.  560;  Haas  v.  Shaw  (1888)  91  Ind.  384,  43 
Am.  Bep.  607. 

And  so  far  as  regards  an  Improvement  In  the 
value  of  such  lands,  by  the  labor  or  money  of  the 
alienee,  the  widow  cannot  have  the  benefit  thereof. 
Wooldridge  v.  WiUdns,  supro. 

In  Markham  v.  Merrett,  supra,  the  court  ap* 
proved  of  the  rule  as  to  the  allotment  of  dower  In 
case  of  improvements,  as  laid  down  in  Wooldridge 
V.  Wllklns,  Bupra, 

Where  under  the  agreement  for  partnership,  lots 
and  buildings  and  machinery  are  contributed  and 
brought  into  the  firm  as  stock  or  firm  property  and 
Improved  with  partnership  funds  for  tbe  purposes 
of  the  partnership,  the  widow  of  a  deceased  parU 
ner  is  not  entitled  to  dower  out  of  such  Improve* 
ments  but  is  entitled  to  her  share  as  heir.  Orlssom 
y.  Moore,  tupra, 

g«  When  vAdow  entittied  to  an  €QUlvaU$iL 
If  a  partnership  is  Insolirent  at  the  date  of  Hi 
dissolution,  the  widow  will  be  entitled  to  a  proper 
aUowanoe  out  of  the  proceeds  of  the  sale  of  the 
partnership  lands,  as  an  equivalent  for  her  dower. 
Gk>odbum  v.  Stevens  (1347)  6  GiU,  1. 

h.  Widowtl*  rioht  to  retain  possession. 
Wliere  real  estate  is  owned  by  two  partners  ts 
tenants  in  common,and  one  dies  being  In  poosossion 
of  the  whole  at  his  death,  his  widow  cootlnuing  to 
reside  therein,  under  the  sixteenth  section  of  the 
Missouri  Dower  Act  of  1845.  such  widow  Is  not  enti- 
tled as  against  tbe  survivor,  to  continue  possession 
until  dower  Is  assigned.  Ooiiins  v.  Warren  (1863)  13 
Mo.  286. 

L  How  off eetedtyhuaband'B  private  ddftt. 
The  widows  right  to  dower  in  her  husband*s  In- 
terest In  partnership  real  estate  Is  not  held  subjeot 
to  the  payment  of  his  private  debts.  Shearer  v. 
Shearer  (1867)  96  Mass.  107;  Lenow  v.  Fones  (1886)  43 
Ark.  567. 

J.   Homestead  rigMs. 

Tbe  right  to  a  homestead  exemption  does  not 
place  the  widow  upon  any  higher  ground.  BoIh 
ertsbaw  v.  Hanway  (1876;  62  Miss.  718. 

And  her  homestead  right  will  not  attach  to  prop* 
erty  conveyed  by  one  partner,  with  the  consent 
and  in  the  presence  of  the  others.  Ferguson  ▼• 
Hanauer  (1882)  66  Ark.  173. 

k.  RiifiU  of  widow  to  join  in  deed,  oeCion  or  stiH 
affeeUng  such  ettate. 

A  widow  of  the  deceased  partner  has  no  power  as 
administratrix  to  Join  with  the  survivors  in  giving 
a  note  and  mortgage  upon  partnership  real  estate, 
for  the  debt  of  the  firm.  Bobertshaw  v.  Hanway 
a876)6BMiss.71fi. 

Where  there  is  no  surplus  In  the  partnership  real 
estate,  a  widow  is  not  a  neceaaary  party  to  an  ao> 
tion  to  foreclose  a  mortgage  thereon.  Houston  v, 
Niel(1878)41Iud.G01 

Tbe  widow  of  a  deceased  partner,  in  her  capaoity 
as  executrix  signing  the  application  of  one  of  the 
surviving  partners  for  a  respite,  tbe  schedule  em- 
braoing  as  firm  property  all  the  immovable  prop- 
erty standing  in  the  name  of  the  deceased  partner, 
being  told  by  such  partner  that  it  was  her  interest 
to  do  so,  she  having  no  appreciation  that  her  signa- 
ture implied  any  liability  or  relinquishment  of 
any  right,  does  not  thereby  affleot  her  right  to 


Minnesota  Sufueics  Court.' 


JoiiT^ 


dower,  or  the  hein*  interesti.    Hardin  ▼.  Jamison 
(HlDD.)  Feb.  ».  IMw 

IL   The  righU  of  the  /lein. 

a.   The  legal  estate  passes  to  f  Tie  heir  of  a  deceased 

partner. 

Land  purobased  by  partners  for  partnership  par- 
poses  with  par tnersbtp  funds,  usf^  as  part  of  the 
stockin  trade,  is  considered  in  equity  as  partner- 
ship property,  when  the  conveyance  Is  made  to 
both  partners,  and  upon  the  death  of  one  a  leiral 
title  will  pass  to  his  heir.  Andrews  t.  Brown 
1852)  21  Ala.  437, 66  Am.  Dec  868;  Caldwell  v.  Par- 
mer (1876)  66  Ala.  405;  Abemathy  v.  Moses  a882)  73 
Ala.  881;  Roulston  v.  Washintrtun  a886)  79  Ala.  589; 
Blanohard  ▼.  Sloyd  (1890)  98  Ala.  58:  Perclfull  ▼• 
Piatt  (1880)  86  Ark.  456;  Dupuy  v.  Leavenworth 
a861)  17  Oil.  882;  Loubat  v.  Nourse  a853;  6  Fla.  860; 
Baker  ▼.  Middlebrooks  (1888)  81  Ga.  491;  Galbraith 
V.  Oedffe  (1866)  16  B.  Hon.  681;  Oomwall  v.  CJomwall 
(1869)  6  Bush,  869;  Bank  of  Louisville  v.  Hall  (1871)  8 
Bush,  672:  Lowe  ▼.  Lowe  (1878)  18  Bush,  688;  Holmes 
V.  Self  (1881)  79  Ky.  897;  Gaskey  v.  Caskey  (1878)  5  Ky. 
L.  Bep.  776;  Flanafran  v.  Shuck  (1885)  88  Ky.  619; 
Goodbum  v.  Stevens  a847)  6  Oill,  1;  Dyer  v.  Ciark 
a84Q)  5  Met.  662, 89  Am.  Deo.  697;  Howard  v.  Priest 
(1848)  5  Met.  682;  Wilcox  v.  Wilcox  (1866)  18  Allen, 
868;  Sorufirgs  ▼.  Blair  (1870)  44  Miss.  406;  Hanway  v. 
Robertshaw  (1874)  49  Miss.  768;  Smith  v.  Jackson 
a888)  8  Edw.  Gh.  28,6  L.  ed.  895;  Buckley  v.  Buckley 
(1860)  11  Barb.  48;  Delmonioo  v.  Guillaume  ( 1845)  2 
Sandf.  Ch.  866,  7  L.  ed.  687;  Buchan  v.  Sumner 
(1847)  8  Barb.  Ch.  166, 5  Lb  ed.  609, 47  Am.  Deo.  906; 
Greene  v.  Graham  (1881)  6  Ohio,  264;  Uammelsberff 
▼.  Mitchell  a875)  89  Ohio  St.  28;  Summey  v.  Patton 
(1864)  Winst.  Bq.  68, 86  Am.  Dec  461;  Yeatman  v. 
Woods  (1834)  6  Terff.  80,  27  Am  Dec  468;  Piper  v. 
Smith  (1858)  1  Head,  97;  Williamson  v.  Fontain 
(1874)  7  Baxt.  812;  Griffey  v.  Northcott  a871)  5  Helsk. 
746;  Jones  v.  Sharp  (1872)  9  Heisk.  660:  McAllister 
Y.  Montgomery  (1816)  8  Hayw.  (Tenn.)  94:  Murrell  v. 
Mandelbaum  (1882)  85  Tex.  82;  Pierce  v.  Trigrg  (1889) 
10  Leigh,  400;  Piatt  v.  Oliver  a842)  8  McLean.  87; 
Logan  V.  Greenlaw  (1885)  26  Fed.  Rep.  299;  Ciaj  v. 
Field  a688)  84  Fed  Rep.  875;  Megibben  v^  Perin 
(1802)  49  Fed.  Rep.  183;  Perin  v.  Megibben  (1862)  6 
U.  &  App.  848.  58  Fed.  Kep.  86;  Shanks  ▼.  Klein  (1881) 
104  U.S.  18, 86  Ked.  685. 

Su<di  real  estate  preserving  its  distinct  qualities, 
the  heir  holding  in  common  with  the  survivor. 
Buckley  v.  Buckley,  supra;  Broom  v.  Broom  (183i) 
8  Myl.  &  K.  448;  Howard  v.  Priest,  Buchan  v.  Sum- 
ner, Hanway  v.  Robertshaw,  Scruggs  ▼.  Blair, 
and  Loubat  v.  Nourse,  supra, 

Bxactly  as  it  would  were  the  partners  tenants  Id 
common.  Perin  v.  Megibben  and  Greene  v.  Gra- 
ham, supra. 

In  equity  as  well  as  at  law.  Summey  v.  Patton, 
supra. 

Though  equity  will  treat  it  as  personal  estate 
Buckley  v.  Buckley,  Delmonioo  v.  Guillaume  and 
Boulston  V.  Washington,  supra. 

Under  the  New  York  statutes  relating  to  joint 
tenancies,  the  several  copartners  to  whom  a  con- 
veyance of  land  for  partnership  purposes  is  made 
become  tenants  in  common  of  the  legal  title:  and 
apon  the  death  of  either  the  undivided  portion  of 
the  legal  title  thus  vested  in  the  deceased  partner 
descends  to  his  heir-at-law  without  reference  to  the 
equitable  rights  of  the  several  partuersin  the  land 
as  a  part  of  the  property  of  the  firm.  Buchan  v. 
Sumoer.  supra. 

It  so  descends,  subject  to'the  payment  of  the  firm 
debts,  under  the  Tennessee  Act  of  1784.  Griffey  v. 
Northoutt,  supra. 

In  Piper  y.  Smith,  eupra,  it  was  held  that  real  es- 
tate held  for  partnership  purposes  descended  to 
the  heir-at-law  of  a  deceased  partner,  as  real  es- 
tate, by  virtue  of  the  case.    McAllister  v.  Mont- 
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gomery.  sifpra;  Tennessee  Act  of  1784,  chapter  8i 
of  section  6. 

And  in  Yeatman  v.  Woods  (1884)  6  Yerg.  20.  tff 
Am.  Dec.  45i.  the  court  followed  the  ruling  of  Mc- 
Allihtor  V.  Montgomery,  supra,  holding  that  on 
the  death  of  a  partner,  the  real  estate  of  the  firm 
descended  to  the  hetrs  and  was  not  distributable 
as  other  personal  stock. 

b.  ^aturs  of  the  tlUeveetedinihe  heir  9, 

The  title,  legal  or  equitable,  however,  to  lands 
owned  by  a  partner8hip,which  descends  to  the  heir 
of  a  deceased  partner,  devolves  upon  him  subject 
to  be  converted  into  partnership  effects  and  used 
for  certain  partnership  purposes,  such  as  the  pay- 
ment cif  the  partnership  debts  and  the  adjustment  of 
the  accounts  as  between  the  partners  themselves. 
Abemathy  v.  Moses  (1882)  Ti  Ala.  881:  Andrews  v. 
Brown  (1852)  81  Ala.  437,  66  Am.  Dec.  858;  GaldweU 
V.  Parmer  a876)  66  Ala.  405;  Blanohard  v.  Floyd 
(1890)  08  Ala.  68. 

He  holds  the  legal  title  subservient  to  or  in  tnui 
for  the  surviving  partner  who  is  charged  with  the 
payment  of  the  debts.  Andrews  v.  Brown,  supra; 
Pugh  v.  Carrie  (1848)  5  Ala.  446;  Pieroe  v.  Trigy 
(1830)10  Leigh,  406;  Delmonioo  v.  Guillaume  (1845> 
8  Sandf.  Gh.  886, 7  L.  ed.  (i87;  Dyer  v.  Clark  (1843)  5 
Met.  668,  80  Am.  Dec.  607;  Ripley  v.  Waterworth 
a8Q8)  7  Yes.  Jr.  435;  Dale  v.  Hamilton  (1846)  5  Hare, 
888.  16  L.  J.  Ch.  N.  S.  126,11  Jur.  163;  Rammclsberir 
V.  Mitchell  (1875)  80  Ohio  St  22;  Loubat  v.  Nourse 
(1858)  5  Fla.  350. 

For  the  equitable  purposes  of  the  firm.  Merritt 
V.  Dickey  (1878)  88  BUch.  41;  Murrell  v.  Mandelbaum 
a888)  85  Tex.  28. 

Bo  as  to  secure  the  beneficial  Interest  to  the  firm 
an  til  the  purposes  of  the  partners  are  aocom- 
pllshed.  Dyer  v.Clark,  aupra;  Goodbum  v.  Stevens 
(1847)  6  GilL.  1;  Cilley  v.  Huse  (1860)  40  N.  H.  858. 

No  matter  whether  such  demands  exist  in  favor 
of  a  stranger  or  a  member  of  ihe  oopartoership. 
Rammeisbenr  v.  Mitchell,  supra. 

He  thus  holds,  having  no  beneficial  interest  in  the 
land  as  land,  but  only  a  remote  beneficial  Interest 
in  the  surplus  of  the  whole  partnership  stock;  hav- 
ing no  greater  right  than  his  ancestor  had.  Logao 
V.  Greenlaw  (1885)  85  Fed.  Rep.  290;  Burnside  v.  Mer- 
rick a848)  4  Met.  587;  Priest  v.  Chouteau  (1884)  86  Mo. 
808,  65  Am.  Rep.  877;  Roesum  v.  Sinker  (1880)  (Iod.> 
18  Cent.  L.  J.  808. 

In  trust  (or  the  purposes  of  the  partnership,  first* 
for  the  benefit  of  the  creditors;  second,  for  the 
members  of  the  firm  and  their  representatives,  ao- 
oording  to  their  several  interests  as  fixed  by  the 
articles  of  copartnership.  Scruggs  v.  Blair  (1870> 
44  Miss.  406;  Hanway  v.  Etobertshaw  a874)  40  Miss. 
758;  Megibben  v.  Perin  (1808)  48  Fed.  Rep.  188» 
Andrews  v.  Brown  (1868)  81  Ala.  437.  66  Am.  Deou 
868;  Dupuy  v.  Leavenworth  a861)  17  Cal.  868. 

And  if  the  title  is  in  the  deceased  partner  alone, 
his  heirs  wiUstiU  be  considered  as  trust^Hss  for  the 
surviving  partner.  Little  v.  Snedecor  (1875)  58  Ala. 
167. 

As  respects  a  settlement  of  the  partnership  debts 
and  accounts  it  partakes  of  the  nature  and  inci- 
dents of  personal  property  and  is  treated  as  such 
in  equity.  Roulston  v.  Washington  (1885)  79  Ala. 
689:  Murrell  v.  Mandelbaum  (1893)  86  Tex.  88. 

Until  the  debts  of  the  firm  are  satisfied,  neither 
the  personal  representative  nor  the  heirs  of  the 
deceased  partner  have  any  beneficial  interest  in 
the  real  estate  of  the  partnership.  Offutt  v.  Scott 
a872)  47  Ala.  104;  Way  v.  Stebbins  (1882)  47  Mich.  206; 
Priest  V.  Chouteau,  supra;  Gray  v.  Palmer  (1868»  9 
Cal.  616;  Burnside  v.  Merrick,  supra;  Cilley  v.  Huse 
(1860)  40  N.  H.868:  Re  Farmer,  Ez  parU  Griffln(1878> 
l8  Nat.  Bankr.  Reg.  207. 

The  legal  estate  in  the  survivor  remains  as  be- 
fore, that  of  a  deceased  going  to  his  heirs  and 
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tioMtoffattriMtee  of  the  partDerahip  and  of  eiioh 
ether.    Peioif  uU  r.  Flatt  (1880)  86Ar]c4U. 

Wbere,  however,  land  is  conveyed  to  a  partner- 
chip  but  not  need  in  the  partnership  business,  the 
Seneral  law  of  descent  will  apply  and  the  share  of  a 
4lecedent  partner  vests  in  his  heirs  subject  to  satis- 
fying the  partnership  creditors  in  preference  to 
Individual  creditors.  Baker  v.  Mlddlebrooks  (1888; 
«1  Ga.  491;  Piatt  v.  Oliver  (1842)  8  McLean,  27. 

Neither  the  partners  nor  the  heirs  of  a  deceased 
partner,  can  acquire  any  interest  in  the  partner- 
ship property,  real  or  personal,  adverse  to  the  trust 
fropofted  upon  it  for  the  psyment  of  the  partner- 
ship debts.  Robertsliaw  v.Hanway  (18T6)  62  M i8B.71fi. 

The  infant  heirs  of  a  deceased  partner  will  be 
tK>ond  by  a  decree,  devestinir  their  title  to  real 
^estate,  on  a  bill  Qled  for  sale  of  such  estate,  and  for 
the  application  of  the  proceeds  to  the  payment  of 
partnership  liabilities.  Greath  v.  Smith  (1854)  20 
Ko.118. 

So  in  the  windlnff  up  of  the  affairs  of  an  insolv- 
ent partnership,  the  assiffnee  is  entitled  to  have 
the  partnership  real  estate  vested  in  him,  as  against 
the  heirs,  widow,  and  administrator  of  the  deceased 
partner.    Bumside  v.  Merrick  (1842)  4  Met.  S37. 

In  the  case  of  a  contract  of  partnership  entered 
into  solely  for  the  purpose  of  purchasing,  improv 
ing.  and  equipping  of  real  estate,  the  profits  of 
the  business  to  consist  of  lands  and  not  of  money. 
being  converted  into  realty  as  rapidly  as  realized 
by  investing  them  in  the  improvement  and  equip- 
ment of  the  estate,  the  object  of  the  partnership 
being  the  ownership  of  and  improving  of  an  arable 
plantation,  the  relation  of  the  parties  to  each  other 
and  to  the  property  is  analogous  to  the  case  of  co- 
ownership  of  mines  worked  by  the  owners  as  part- 
ners, and  upon  a  dissolution,  the  mine  itself  not 
being  partnership  property,  iieing  divided  between 
its  several  owners  and  not  sold,  so  that  as  between 
the  real  and  personal  representatives  of  a  deceased 
partner  his  share  is  real  and  not  personal  estatcthe 
court  in  such  case  upon  a  dissolution  appointing  a 
receiver  to  carry  on  the  mine  for  the  benefit  of  the 
parties  interested.  Berry  v.  Folkes  (1882)  80  Mlss.57C. 

In  such  a  case  the  heirs  of  a  deceased  partner 
were  entitled  to  a  partition  in  kind,  if  such  could 
be  made,  such  right  being  dependent  upon  a  final 
aettleroent  of  the  partnership  accounts,  until  the 
payment  of  which  there  could  t)eno  division  of  the 
lands,  nor  withdrawal  of  them  from  the  poesesslor 
of  the  firm,  without  the  consent  of  all  parties  in- 
terested, njid, 

A  bill  for  partition  will  not  lie  against  a  surviving 
partner  during  the  administration  of  the  partner- 
ahip  estate.  Holton  v.  Ouinn  (1806)  66  Fed.  Hep.  450. 

c.  The  hdn  btnind  to  convey  the  leotU  title. 

In  oaae  of  the  death  of  one  of  the  partners  the 
anrvivor  can  sell  real  estate  so  situated,  and  al- 
though he  cannot  convey  the  legal  title  which 
passes  to  the  heir  or  devisee  of  the  deceased  part- 
ner, yet  his  sale  invests  the  purcha»er  with  tbe 
oqultable  ownership  of  the  real  estate  and  the  right 
to  compel  a  conveyance  of  the  title  from  the  heir 
or  devisee  in  a  court  of  equity.  Slianks  v.  Klein 
(1881)  104  U.  8. 18, 26  L.  ed.  636. 

The  following  cases  are  to  the  same  effect:  Shanks 
▼.  Klein  a861)  11  Fed.  Bep.  767, 104  (J.  8. 18, 26  L.  ed. 
€aSt  Lognn  v.  Greenlaw  a885)  25  Fed.  Rep.  209:  Clay 
▼.  Field  a888)  84  Fed.  Rep.  875;  Megibben  v.  Perin 
<18B2i  40  Fed.  Rep.  183;  Holladay  v.  Land  ft  River 
Imp.  Go.  (1803)  57  Fed.  Rep.  774;  Andrews  v.  Brown 
<1862i  21  Ala.  487,  56  Am.  Dec.  262;  Davis  v.  Smith 
<18B7)  82  Ala.  108:  Murphy  v.  Abrams  (1874)  50  Ala. 
298;  Lang  v.  Waring  (1854)  25  Ala.  625.  60  Am.  Dec. 
583:  Roulston  v.  Washington  a885)  70  Ala.  629;  Du- 
puy  V.  Leavenworth  (1861)  17  Gal.  262;  Bumslde  v. 
Merrick  (1842)  4  Met.  540;  Dyer  v.  Clark  (1848)  6 
Met.  562, 80  Am.  Dec  697;  Howard  v.  Priest  (1843 
S  Met  666;  Sullivan  t.  Smith  (1884)  16  Neb.  488, 48 
S7L.RA, 


AoL  Rep.  868;  Delmooioo  v.  Oufllaume  (1845)  2 
Sandf.  Ch.  8(A  T  L.  ed.  627;  Tillinghast  v.  Champlin 
(1866)  4  R.  I.  178,  67  Am.  Dec  510:  McAllster  v. 
Montgomery  (1816)  8  Hayw.  (Tenn.)  041;  Barton  v. 
Lovejoy  (Minn.)  Feb.  1, 180k 

Even  though  he  be  an  infant.  Tillinghast  v. 
Champlin,  tupra. 

Equity  will  compel  the  heirs  of  the  deceased  part- 
ner to  convey  the  legal  estate,  for  the  purposes  of 
having  the  land  applied  to  the  payment  or  in  com- 
promise of  the  partnership  debts  of  an  insolvent 
firm.    Murphy  v.  Abrams,  sKpro. 

In  commenting  upon  the  doctrine  laid  down  by 
the  court  In  Andrews  v.  Brown.  8upra%  the  court 
in  Lang  v.  Waring,  supra,  stated  that  such  doctrine 
never  was  intended  as  establishing  the  theory  that 
a  court  of  equity  would,  in  all  cases  of  disposition 
by  a  surviving  partner  of  the  real  estate  of  the 
firm,  however  unfair,  incapable,  or  unauthorised 
such  disposition  might  be.  compel  the  heirs  to  con- 
vey and  thus  become  tbe  minister  of  injustice. 

If  the  surviving  partner  has  the  power  to  mort- 
gage, subject  to  the  confirmation  of  the  court  of 
equity,  and  if  the  sale  be  fair  and  bona  fide,  such 
48  tbe  court  would  have  sanctioned  and  sustained 
if  made  under  its  direction,  the  same  would  be  up- 
held and  the  legal  title  decreed  to  the  purchaser. 
IMd. 

If,  however,  such  sale  be  for  a  grossly  inadequate 
consideration,  made  under  circumstances  calcu- 
lated to  cause  a  sale  for  an  almost  nominal  sum, 
the  court  will  not  lend  its  aid  to  perfect  such  pur- 
chase   IMd. 

d.  When  a  neeeuary  party  to  a  mtH  reiaiino  to  nuih 

lands. 

The  heirs  of  the  deceased  partners  are  necessary 
parties  to  a  suit  to  pass  title,  and  therefore  the 
surviving  partner  cannot  convey  such  property. 
GalbraJth  v.  Gedge  (1856)  16  a  Mon.  631. 

So  they  are  necessary  parties  to  a  bill  in  equity, 
foreclosing  a  mortgage  in  order  to  reduce  the  se- 
curity to  money  and  to  the  individual  possession 
of  the  surviving  partner.  Abemathy  v.  Moses 
(1882)  73  Ala.  881.  Andrews  v.  Brown  (18S2)  21  Ala. 
437,66  Am.  Dec  262;  Oaldwelt.v.  Parmer  (1876)  66 
Ala.  405,  followed. 

Where  part  of  partnership  real  estate  is  sold  by 
the  guardian  of  the  heir  of  the  partner  in  posses- 
sion, the  heir*s  administrator,  in  case  of  his  death, 
la  a  proper  party  to  the  suit  relating  to  such  prop- 
erty.   McGulre  v.  Ramsey  (1849)  0  Ark.  518. 

In  the  case  of  a  partnership  formed  for  the  pur- 
pose of  acquiring  lands,  and  not  for  the  conversion 
of  them  into  stock  in  trade,  the  administrator  and 
heirs  of  a  deceased  partner  must  be  made  parties 
to  a  bill  filed  by  the  continuing  pfurtners.  for  the 
purpose  of  enforcing  a  lien  upon  the  partnership 
lands,  and  seeking  to  charge  the  persoiial  estate  of 
a  deceased  partner  with  the  payment  thereof. 
Dll worth  V.  Mayfleld  (1858)  86  Miss.  4a 

Upon  the  death  of  one  partner  another  cove- 
nanting to  stand  in  his  place  cannot,  as  to  the  sur- 
vivor, object,  upon  an  award  and  decree  declaring 
a  sale  of  the  partnership  real  estate,  that  the  repre- 
sentatives of  a  deceased  partner  are  not  parties  to 
Che  bill.    Waugh  V.Mitchell  (1887)  21 N.  a  510. 

c  When  heim  not  entUXed. 

If  by  the  terms  of  the  partnership  articles,  real 
estate  is  purchssed  with  partnership  funds,  or  is 
otherwise  put  into  partnership  stock  to  be  used 
and  held  solely  for  partnership  purposes.  It  is  to  be 
regarded  as  converted  out  and  out  into  personalty 
so  that  the  helr-atlaw  takes  no  k>eneflcial  interest 
therein  in  any  event,  but  tbe  proceeds  not  needed 
for  partnership  purposes  pass  lo  the  personal 
representatives  of  the  partners.  Rammelsberg  v. 
Mitchell  (1875)  29  Ohio  St.  2SL 

So  in  the  case  of  an  arrangement  by  the  share- 
holders of  a  land  syndicate,  to  contribute  a  oertalv 
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amouDt  to  the  purchase  of  land,  in  the  name  of  a 
trustee,  to  be  Improved,  with  power  to  sell  and 
distribute  the  proceeds  amoopr  them,  upon  the 
death  of  a  shareholder  his  heirs  are  not  entitled  to 
partition,  the  arranfcement  never  oontemplatinfr 
the  shareholders  tnliinflr  an  interest  in  the  land,  but 
only  an  interest  in  the  proceeds  of  the  sale  thereof. 
Kahn  y.  Central  Smelting  Oo.  (1881)  103  U.  8.  641,  26 
L.  ed.  266. 

f.  Ab  bettoeen  the  survMng  partner  and  the  heirs. 

Upon  the  death  of  a  partner,  his  share  is  under 
the  control  and  disposition  of  the  surviving  part- 
ner, in  the  winding  up  of  the  firm,  and  does  not 
vest  in  his  h  Mrs.  VanAken  v. Clark  aSOl)  82  Towa,266. 

And  until  the  close  of  such  adminlstratfon  the 
possefslon  of  the  partnership  realty  by  the  surviv- 
ing partner  is  adverse  to  and  exclusive  of  the  heir- 
at-law  and  for  that  reason  partition  will  not  lie. 
Helton  V.  Guinn  (1895)  66  Fed.  Rep.  450;  Holmes  v. 
McOee  rl8G0)  27  Mo.  607;  Priest  v.  Chouteau  (1884) 
86  Mo.  407,  55  Am.  Rep.  919, 

But  the  surviving  member  and  the  heirs  are  ten- 
ants in  common,  the  surviving  jiartner  having 
power  to  difipose  of  the  realty  as  other  assets  be- 
longing to  the  firm.  Jones  v.  Sharp  (1872)  9  Heisk. 
660;  Lang  v.  Waring  ( 1854)  25  Ala.  fSS,  60  Am.  Dec. 
683;  Caldwell  v.  Parmer  (1876i  66  Ala.  406;  Price  v. 
Hicks  a874)  14  Fla.  565:  Espy  v.  Comer  a884)  76  Ala. 
601;  Southern  Cotton  Oil  Co.  v.  Henshaw  (1890)  80 
Ala.  448;  Yeatman  v.  Woods  (1834>  6  Yerg.  80,  27 
Am.  Dec  462;  McCormick's«App.  (1868)  67  Pa.  54, 
96  Am.  Dec.  191;  Clay  v.  Field  1I888)  84  Fed.  Bep. 
87b;  Wilson  v.  Soper  (1862;,  18  B.  Mon.  411,  66  Am. 
Deo.  678. 

Such  lands  vesting  in  the  surviving  partner  as 
against  the  heir  of  the  deceased  partner,  in  whose 
name  they  were  purchased,  for  the  payment  of 
debts.    Way  v.  Stebbins  (1882)  47  Mich.  2£6. 

Ita  equity  a  surviving  partner  is  treated  as  a  trus- 
tee, with  the  fiduciary  relation  of  trustee  and  cestui 
que  trust  existing  between  him  end  the  repre^en. 
tative  of  the  deceased  partner.  Galbraith  v.  Traoy 
(1804)  168  liL  64,  post,  28  L.  K.  A.  129. 

The  equitable  right  and  interest  are  in  the  sur- 
vivor. Delmonico  v.  Ouillaume  a845)  2  Sandf.  Ch. 
866, 7  L.  ed.  627;  Clay  v.  Field,  euprcu 

Who  has,  for  firm  purposes,  the  whole  beneOcfal 
Interest.  Pierce  v.  Trigg  (1839)  10  Leigh.  406;  Price 
T.  Hicks,  tuprcu 

And  as  against  heirs  and  devisees  of  the  deceased 
partner,  full  oontrol  of  the  partnership  property. 
Barton  ▼.  Love  joy  (Minn.)  Feb.  1,  1804;  Priest  v. 
Gbouteaa  (1884)  86  Mo.  898, 66  Am.  Rep.  877:  Bossum 
T.  Sinker  (1880)  (Ind.)  12  Cent.  L.  J.  202. 

The  heir  being  a  mere  trustee  of  the  legal  estate. 
Delmonico  y.  Gulllaume,  supra. 

For  the  purpose  of  executing  the  trust  reposed 
In  him,  a  surviving  partner  has  a  right  in  equity,  as 
btween  himself  and  the  heir,  to  sell  the  whole  ben- 
eficial interest  In  partnership  real  estate  for  the 
payment  of  the  firm  debts  and  adjusting  the 
accounts  of  the  partnership  as  between  the  part- 
ners. Tillinghast  v.  Champlln  (1856)  4  B.  1. 178, 67 
Am.  Dec.  510;  Delmonico  t.  Gulllaume,  supra: 
Dyer  y.  Clark  a848)  6  Met  676,  89  Am.  Deo.  697; 
Howard  v.  Priest  (1848)  6  Met.  686;  Burnside  v.  Mer- 
rick (1842)  4  Met.  540;  Andrews  v.  Brown  (1862)  21 
Ala.  4S7. 66  Am.  Dec.  2S2;  McAl later  v.  Montgomery 
(1816)  8  Rayw.  (Tenn.)  04;  Shanks  v.  Klein  (1881)  104 
U.  S.  28,26  L.  ed.  686;  Loubat  v.  Nourse  (1868)  5  Fla. 
860;  Price  v.  Hicks  a874)  14  Fla.  665;  aay  v.  Free- 
man (1886)  118  U.  S.  07, 80  L.  ed.  104;  Re  Farmer,  Ex 
parte  Grtlfin  (1878)  18  Nat.  Bankr.  Reg.  207;  Holladay 
y.  Land  ft  River  Imp.  Go.  (1888)  67  Fed.  Rep.  714. 

In  the  same  manner  as  though  it  were  personal 
aatate.   Murrell  v.  Mandelbaum  (1892)  86  Tex.  22. 

The  deed  of  the  surviving  partner  however  will 
€nly  pan  the  equitable  title.    Megibbeo  v.  Perin 
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(1802)49  Fed.  Rep.  183;  Andrews  v.  Brown,s»pra;  J>u- 
puy  V.Leavenworth  (1861)  17  Gal.  26S; Walling  v.Bur- 
gess  a889)  7  li.  R.  A.  481, 122  Ind.  299;  Delmonico  v- 
Gulllaume  (1845);  Dyer  v.  Clark,  and  Holliday  v. 
Land  A  River  Imp.  Go.  supfxi;  Shanks  v.  Klein  (It^) 
104  U.  8. 18.  26  L.  ed.  636. 

And  if  specific  performance  of  a  contract  for  the- 
sale  of  such  an  estate  be  decreed,  the  heir  muac 
Join  in  the  conveyance.  Delmonico  y.  Gulllaume,. 
supra. 

The  surviving  partner  and  all  others  must  join  in 
order  to  convey  the  legal  title  to  a  purchaser,  the- 
surviving  partner  alone  having  no  capacity  to- 
transfer  a  IcBral  title.  Southern  Cotton  Oil  Ck>.  v. 
Henshaw  (1890)  89  Ala.  446;  Espy  v.  Comer  (1884)  7^ 
Ala.  601;  Lang  v.  Waring  a85l)  25  Ala.  626,  60  Am. 
Dec.  683;  Caldwell  v.  Parmer  (1870)  66  Ala.  405;  Teat> 
man  v.  Woods  (1884)  6  Terg.  20,  27  Am.  Dec.  4SSt 
McGormick*s  App.  a868)  57  Pa.  54, 98  Am.  Dec  ISO. 

The  equitable  title  vesting  in  the  survivor  em- 
powers him  to  sell  to  pay  partnership  debts  or 
settle  partnership  equities,  and  enables  him  to  com- 
pel, by  aid  of  a  court  of  equity,  the  heirs  of  the  de- 
ceased partner  to  perfect  the  sale  by  deeding  sucb 
legal  title.  Perin  v.  Megibben  a802)  6  U.  S.  App. 
848,  58  Fed.  Rep.  86.  To  the  same  elfpct,  Galbraltb 
V.  Gedge  (1855)  16  B.  Mon.  6^;  Cornwall  v.  Corn- 
wall a£69)  6  Bush.  868;  Bank  of  LouisvlUe  v.  Hall 
(1871)  8  Rush,  672:  Lowe  v.  Lowe  (1878)  13  Bush,  688: 
Holmes  y.  Self  (1881)  79  Ky.  287;  Cnskey  v.  Caskej. 
5  Ky.  L.  Rep.  775;  Flanagan  v.  Shuck  (1885)  82  Ky» 
619;  Delmonico  v.  Gulllaume  (1845)  2  Sandf.  Gh.866. 
7  L.  ed.  27;  Divine  v.  Mitchum  (1844)  4  B.  Mon.  488; 
41  Am.  Dec.  241;  Spal^inar  v. Wilson  a883)  80  Ky.  600; 
Rammelsberg  v.  Mitchell  a875)  20  Ohio  St.  6a. 

It  vests  beneficially  in  such  survivor  in  order  to 
compel  a  sale  and  disposition  of  the  proceeds.  Id 
the  same  manner  as  the  personal  estate  of  the  firm 
is  disposed  of.   Pierce  v.  Trigg  0839)  10  Leigh.  400. 

And  see  further,  cases  dted  in  note  to  Galbraltb 
y.  Tracy  (HI.)  post,  28  L.  R.  A.  128,  head,  PosUion  of 
surviving  partner. 

The  proper  disposition  of  such  lands  by  a  surviv- 
ing partner  may  be  set  up  as  a  counterclaim  in 
equity,  in  answer  to  an  action  of  ejectment  by  the 
heirs  or  those  holding  under  them.  Weld  v.  John* 
son  Mfg.  Go.  a893)  86  Wis.  652;  Bludgett  v.  Hitt  (187I> 
29  Wis.  169:  Jarvis  v.  Peck  (1865)  19  Wis.  74;  Grlgnon 
V.  Black  a890)  76  Wis.  674;  WUson  v.  Hooser  a890> 
76  Wis.  887:  Weeks  v.  Milwaukee,  L.  8.  ft  W.  R.  Go. 
(1891)  78  Wis.  501. 

Where  the  articles  of  partnership  contain  an  ex- 
press-provision that  real  estate  purchased  for 
partnership  purposes  shall  *'be  considered  as  part 
of  the  joint  stock  and  funds  of  the  firm,  and  aa 
possessing  all  the  incidents  and  liabilities  of  part- 
nership funds  and  personal  property,  and  hereby 
fully  impressed  by  the  partner  with  such  incidents 
and  liabtities**  the  articles  being  duly  probated 
as  part  of  the  will  of  a  deceased  partner,  the- 
deed  of  the  surviving  partner,  though  not  exe- 
cuted for  the  purpose  of  paying  the  debts  of  the- 
partnership,  will  convey  a  perfect  title  as  against 
the  heirs  of  the  deceased.  Davis  v.  Smith  (1887)  81^ 
Ala.  108. 

Where,  however,  the  articles  of  partnenhip sub- 
stitute a  new  rule  and  according  to  their  true  im- 
port, the  whole  estate,  whether  real  or  personaU 
passes  to  the  surviving  partners,  they  would  be^ 
bound  to  surrender  to  the  representatives  of  the- 
deceased  partner  his  share  of  the  capital  and  prof- 
its, and  in  such  a  case  equity  would  decree  a  oon» 
veyance  to  the  surviving  partner.  Robertson  v. 
MiUer  OSSO)  1  Brook.  466. 

Negotiations  between  the  partners  for  settlinr 
of  the  partnership  alTalrs,  carried  out  by  the  exec- 
utor of  the  deceased  partner,  and  the  survivor  br 
conveyance  by  the  former  to  the  latter  of  the  part^ 
nen^p  lands,  bind  the  hetri  and  devtsees  io  tb* 


See  also  29  L.  R.  A.  327,  468. 
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■iMenoe  of  fraud,  when  twenty-four  years  have 
dapsed  and  all  evidence  relatlnir  to  the  partnership 
affairs  has  dlflappeared*.  Holladay  y.  Land  ft  River 
Imp.  Go.  (1806)  sr  Fed.  Rep.  774. 

A  surrlvlDfr  partner  purchaslnflr  outstandlnir  title 
In  order  to  perfect  the  firm  title,  holds  as  trustee  for 
the  heirs  upon  their  paying  their  proportion  of  the 
purchase  price.  FOrrer  v.  Forrer  a877)  29  Gratt.  184. 

But  land  purchased  by  a  survivloK  partner  under 
an  attachment  issued  by  a  surviyinfr  partner  to 
aeoure  payment  of  a  debt  due  to  the  late  firm 
does  not  become  partnership  real  estate  descendi- 
ble to  the  heirs,  and  such  suririving  partner  could 
oon  yen  it  into  personalty.  Bright  ▼.  lAud  k  River 
Imp.  Go.  (1800)  42  Fed.  Rep.  479. 

Wbere  partnership  lands  held  In  cotenancy  are 
sold  by  the  survivor,  who  describes  himself  as  sur- 
viving partner,  the  conveyance  passes  only  his  own 
Interest,  and  severs  his  relation  as  cotenant  with 
the  heirs,  and  as  survivor  beholds  the  other  moiety 
In  trust  for  the  heirs;  and  such  survlvor*s  heirs  take 
the  estate  charged  with  the  equities  in  favor  of  the 
heira  and  of  the  firm  creditors.  Qillett  v.  Gaffney 
(1877)  8  Colo.  86iL 

A  power  given  by  the  heirs  of  a  deceased  partner 
to  the  surviving  partner,  constituting  him  attor- 
ney In  fact,  to  **settle  up**  old  firm  matters  and  al- 
so the  estate  of  the  deceased  partner  among  those 
entitled  thereto,  and  inreeting  him  with  authority 
**to  do  all  acts  which  might  be  necessary  to  aooom- 
pUah  said  result,"  Is  to  be  given  a  strict  construc- 
tion so  as  to  preclude  the  exercise  of  all  authority 
not  expressly  given  or  necessarily  implied,  as  usual 
and  proper  in  order  to  execute  the  agency,  and 
will  not  be  construed  so  as  to  imply  that  the  sale  of 
lands  is  necessary  In  order  to  settle  up  and  divide 
the  estate  of  the  deceased,  and  therefore  a  convey- 
ance to  a  purchaser  by  the  surviving  partner  is 
not  within  the  powers  of  the  letter  of  attorney, 
and  is  Ineffectual  as  making  no  reference  to  the 
power  and  not  purporting  to  be  executed  under 
Its  authority.  Southern  Gotten  Oil  Co.  v.  Henshaw 
(1B90)  80  ikla.'448.  To  the  same  eflteot  Cummins  v. 
Beaumont  a880)  88  Ala.  204;  Bearing  v.  Llghtfoot 
(i8«0)  le  Ala.  28;  Wood  v.  MoGaIn,  7  Ala.  800. 42  Am. 
Bee.  612;  Scarborough  v.  Reynolds  (1847)  12  Ala. 
2S2;  Ashley  v.  Bird  (1888)  1  Mo.  640, 24  Am.  Bee  818; 
Rosslter  v.  Rossiter  (1882)  8  Wend.  4M,  14  Am.  Deo. 
62,0. 66;  Hay  v.  Mayer  (1889)  8  Watts,  20^  84  Am. 
Bec4iBw 

In  Oolgate  v.  Colgate  0SR3i  S3  K.  J.  Bq.  872,  it  was 
sought  to  Bpeciflcalty  perform  a  contract  entered 
Into  by  the  executor  of  a  deceased  partner  In  a 
firm,  with  the  firm,  of  which  firm  8u<di  executor 
was  himself  a  partner,  for  the  sale  of  the  testator's 
real  estate,  and  the  court  held  that  such  contract 
would  not  be  so  specifically  performed  if  the  cestui 
que  irutt  objected,  neither  would  it  be  confirmed. 

An  agreement  that  at  three  months  after  death 
an  account  and  valuation  of  the  partnership  prop- 
erty ^all  be  taken  and  the  shares  ascertained  ac- 
cording to  the  capital  invested,  and  one  year  be 
allowed  to  pay  over  the  value  of  the  share  of  the 
deceased  partner,  part  of  the  capital  being  in- 
vested In  real  estate  used  In  the  business,  the  vaL 
nation  being  made  upon  death  aoeording  to  snoh 
provisloos.  Is  BuJDcient  to  entitle  the  survivor 
olaimmg  the  right  to  take  the  valuation  to  speclflo 
performance  thereof  as  against  the  administratrLx. 
widow,  and  children  of  the  deceased;  the  agreement 
for  sale  of  the  fnterest  to  the  survivor  working  an 
equitable  con  veislOD  of  such  assets  as  consist  of  real 
estate.   MaddookT.  Astbnry  (1880>  82  N.  J.  Bq.  18L 

In  Pierce  v.  Trigg  (1889)  10  Leigh,  406,  the  court 
refused  to  set  aside  a  sale  made  by  the  surviving 
partner  under  a  decree  reserving  the  right  to  the 
Infant  heirs  to  show  cause  against  it,  even  though 
the  fact  that  the  land  was  originally  purchased  for 
partnership  purposes  and  with  partnership  funds 
was  not  the  gromid  of  the  original  decree,  and  did 


sufficiently  appear  at  that  time,  it  being  then 
clearly  ascertained  from  the  bill,  answer,  and 
cross* bill,  that  such  fact.  If  it  had  appeared  to  the 
court  making  the  decree,  would  have  been  suffi- 
cient to  authorize  such  decree. 

As  to  the  general  power  of  a  surviving  partner 
to  convey,  see  note  to  Oalbraith  v.  Tracy  (IlL)  poet^ 
28L.B.  A.12i. 

g.  Power  of  the  helm  a»  agctintt  the  turviving 

apTtneTm 

The  heirs  may  hold  the  surviving  partner  to  a 
strict  account  for  the  execution  of  the  trust.  Weld 
V.  Johnson  Mfg.  Go.  a803)  86  Wis.  652. 

8o  infant  heirs  of  a  deceased  partner  have  power 
to  show  cause  against  a  decree  made  for  the  sale 
of  partnership  real  estate,  where  liberty  is  reserved 
to  them.   Pieroe  v.  Trigg  0839)  10  Leigh,  400. 

The  court  will  not  enforce  a  contract  for  the 
purchase  of  partnership  lands  from  tbe  surviving 
partner  by  tbe  infant  heirs,  where  such  contract  is 
not  for  their  benefit    Berry  v.  Folks  (1882)  60  Miss. 

In  his  character  as  tenant  in  common  with  tbe 
heirs  of  the  deceased  partner  holding  the  title  sub- 
ject to  the  demands  of  the  trust,  the  surviving 
PRrtner*s  account  must  be  with  his  cotenant,  in 
which  case  the  court  of  probate  has  no  jurisdiction. 
Hartnett  v.  Fegan  (1876)  8  Mo.  App.  1. 

Although  the  surviving  partner  sell  the  prem- 
ises without  an  order  of  the  court,  yet  the  heiit 
have  no  right  to  come  In  and  defeat  the  equitable 
title  which  passes  upon  the  sale.  Barton  v.  Love* 
joy  (Minn.)  Feb.  1, 1804. 

A  purchaser  with  notloe  from  a  surviving  part- 
ner of  land  procured  In  the  name  of  one  partner 
cannot  affect  the  rights  of  the  heirs  where  the 
rights  of  the  partner  do  not  survive.  Hart  v. 
Hawkins  (1814)  8  Bibb,  602, 6  Am.  Rep.  666. 

Bonds  and  contracts  for  the  purchase  of  real  es- 
tate may  properly  be  fulfilled  by  the  surviving 
partners,  and  If  so  fulfilled  by  a  conveyance  ao- 
eording to  their  terms,  or  If  specifically  enforced, 
the  right  of  the  widow  and  heirs  in  the  land  there> 
by  acquired  attach  in  the  same  manner  as  if  the 
lands  had  been  conveyed  in  the  lifetime  of  the  de- 
ceased partner.  Shearer  v.  Shearer  (1867)  86  MasB» 
107. 

The  organisation  of  a  corporation  upon  the  death 
of  a  partner  for  the  purpose  of  carrying  on  the 
partnership  businesB,  which  includes  the  whole  of 
the  partnership  property,  real  and  personal,  was 
held.  In  a  proceeding  under  section  480  of  the  dvU 
Code  of  Kentucky,  on  behalf  of  the  Infant  heirs 
of  a  deceased  partner,  not  to  devest  the  beneficial 
interest  of  the  neirs.  Perin  v.  Meglbben  (1882)  6 
U.  S.  App.  848, 58  Fed.  Rep.  86. 

The  continuance  of  the  business  by  arrangement 
with  the  administrator  of  a  deceased  partner  under 
a  new  title  and  the  purchase  of  real  estate  and  its 
improvement  with  partnership  moneys,  the  deeds 
being  taken  in  the  name  of  one  partner,  such  part- 
nership being  afterwards  made  a  oorporatlon,  does 
not  upon  the  Insolvency  of  such  a  corporation  al- 
ter the  character  of  the  real  estate  which  continues 
partnership  property  devolving  upon  the  heirs 
subject  to  the  equities  of  the  partnership  creditors. 
Sprague  Mfg.  Co.  v.  Hoyt  (1886)  29  Fed.  Rep.  42L 

It  may  be  that  the  purchaser  is  not  bound  to  as* 
certain  whether  as  a  matter  of  fact  there  are  debts 
of  the  copcutnership,  for  the  payment  of  which  it 
is  necessary  to  sell  the  real  estate,  and  that  the 
conveyance  will  transfer  to  him  the  equitable 
ownership  of  the  partnership,  even  if  there  are  no 
debts,  notwithstanding  the  general  rule  that  the 
grantee  of  an  equitable  title  takes  no  greater  In* 
terest  than  his  grantor  had  the  right  to  oonvey, 
and  that  the  remedy  of  the  helr^it-law  wotild  be 
against  the  surviving  partner  personally,  unless  It 
Is  shown  afflrmatlvely  that  the  purnhasar  kpow> 
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or  to  obargeable  with  notice  that  there  are  do  debts. 
He^bben  v.  Perin  (1802)  40  Fed.  Bep.  l^ 

Where  there  was  no  agreement  stated  as  to  the 
mode  of  dtepoeltion  of  real  estate,  and  do  itate> 
meDt  of  the  object  of  theportDership,  bey  nod  that 
It  was  **  for  the  purchase  of  UiDds,**  and  the  biU  did 
Dot  show  any  atrreement  or  uoderstaDdlnfr  that  the 
lands  purchased  were  to  be  dealt  with  as  partner- 
ship  stock  in  trade,  or  that  they  should  be  sold  at 
all,  the  bill  only  showioflr  a  partoership  for  acqui- 
«itlon.  it  was  held  that  the  case  did  not  fall 
within  the  rules  of  conversion,  and  that  there- 
fore the  case  fell  within  the  rule  laid  dowD 
in  Wooldridge  v.  Wilkins  (1880)  8  Bow.  (Miss.) 
OO,  that  when  the  articles  of  partDershlp  did 
Dot  provide  that  such  laads  should  be  sold, 
or  otherwise  manifest  ao  iDtention  to  consider 
them  part  of  the  effects  of  the  partnership  busi- 
ness, the  heir  was  entitled  to  them,  and  that 
therefore  the  heirs  were  necessary  parties  to  any 
Judi^meot  or  decree  intended  to  affect  their  inter- 
Dilworth  v.  Mayfleld  (1858)  86  Miss.  40. 


Il  A$  between  the  hetr  and  personal  repreeentaUvee 
of  such  deceased  partner. 

As  between  the  personal  represeotatlves  and 
lieirs-at-law  of  a  deceased  partner  hte  share  of  the 
«urplu8  of  the  real  estate  of  the  copartnership, 
which  remains  after  paying  the  debts  oi  the  part- 
nership and  adjusting  all  the  equitable  claims  of 
the  different  members  of  the  firm  as  between 
themselves,  to  coDsidered  and  treated  as  real  cptace. 
Lenow  v.  Fones  (1886)  48  Ark.  557:  BuchaD  v.  Sum- 
ner a847)  2  Barb.  Cb.  100,  6  L.  ed.  618, 47  Am.  Dec 
306;  Foster's  App.  (1878)  74  Pa.  891, 16  Am.  Bep.  653: 
ilhearer  v.  Shearer  (ISffli  96  Mass.  107;  Wilcox  v. 
Wilcox  (1866)  18  AUen,  254:  Wooldridge  v.  Wilkins 
(1838)  8  How.  (Miss.)  878:  Dllwurth  v.  Mayfleld  (1868) 
36  Miss.  62:  Scruggs  v.  Blair  (1870)  %4  Miss.  406;  Mc- 
Grath  v.  Sinclair  (1877)  55  Miss.  89:  Clay  v.  Free- 
man a886)  118  U.  S.  07, 80  L.  ed.  104;  Coles  v.  Coles 
-(1818)  16  Johns.  810, 1  Am.  Lead.  Gas.  Hare  ft  Wal- 
lace Notes,  408;  Uhler  v.  Semple  (1860)  20  N.  J.  Eq. 
204;  Tillinghast  v.  Camplia  (1856)  4  B.  1. 178, 67  Am. 
Dec.  610;  Campbell  v.  Campbell  (1870)  80  N.  J.  Bq. 
415:  Griffey  v.  Northcutt  (1871)  5  Heisk.  748;  Jones 
T.  Sharp  (1872)  0  Hetok.  660;  Williams  v.  Fontain 
a871)  7  Baxt.  212;  Hewitt  v.  Bankin  (1875)  41  Iowa, 
30;  Bopp.  V.  Fox  (1872)  68  HI.  540;  Simpson  v.  Leech 
(1877)  86  lU.  286:  Galbraith  v.  Gedge  (1853)  16  B.  Mon. 
4B1;  Lowe  v.  Lowe  (1878)  18  Bush,  688;  Sherley  v. 
Thomasson  (Ky.)  Sept.  25, 1886;  Re  Godding  &  Bus- 
cell  (1881)  0  Fed.  Bep.  840;  Logan  v.  Greenlaw  (1885) 
tS  Fed.  Bep.  880;  Loubat  v.  Noune  a868)  5  Fla.  863; 
Buckley  v.  Buckley  (1850)  11  Barb.  48;  Fairchlld  v. 
Fairchlld  a876)  64  N.  Y.  478;  Willett  v.  Brown  (1&77) 
^  Mo.  188, 27  Am.  Bep.  266;  Smith  v.  Jackson  (1888) 
t  Edw.  Ch.  28, 6  L.  ed.  205. 

There  are  no  equities  between  heirs  and  dis- 
tributees, which  cau  call  into  exercise  or  quicken 
the  powers  of  the  court  for  the  conveiBloD  of 
realty  iDto  persooalty.   Shearer  v.  Shearer,  mpra. 

If  real  estate  is  purchased  by  partoers  with  part- 
nership means  for  partoership  purposes;  if  it  be  so 
purchased  to  be  dealt  with  and  disposed  of  as  per- 
sonalty, it  should  for  commercial  convenience 
partake  of  the  character  which  the  partners  have 
thus  Impressed  upon  it,  and  upon  a  dissolution  of 
the  partnership  by  death,  the  Interest  of  a  de- 
oeased  partner  ought  to  belong  as  personalty  to  hto 
oxecutor  or  administrator,  and  not  to  descend  to 
the  heir,  and  should  be  treated  in  all  respects  as 
personal  estate.  Galbraith  v.  Gedge.  supi*a;  Smith 
V.  JaoksoD  (1888)  2  Edw.  Ch.  28, 6  L.  ed.  205;  Davis  v. 
Smith  (1887)  82  Ala.  108;  Thornton  v.  Dixon  (1701)  8 
Bro.  Ch.  190;  Ludlow  v.  Cooper  (1861)  4  Ohio  St.  1. 

And  the  admintotrator  may  release  the  surviving 
partner.    Ludlow  v.  Cooper,  sttpni. 

But  rents  and  profits  aoorulng  from  partnership  | 
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real  estate  subsequent  to  the  decease  of  a  partner 
are  considered  as  personal  ^property  and  pass  as 
such  to  the  personal  representatives,  the  heir  be- 
ing entitled  only  to  the  real  estate,  or  its  surplus, 
if  sold.    Griffey  v.  Northcutt,  supra. 

i.  Powers  vested  in  eoKcutors  and  administrators  of  a 

deceased  partner. 

The  Joint  property  of  a  partnership  must  first 
be  applied  to  the  payment  of  the  Joint  debts,  and 
therefore  the  admintotrator  of  a  deceased  partner 
to  not  entitled  to  any  part  of  the  fund  in  court  for 
the  benefit  of  separate  creditors  of  next  of  kin, 
and  the  right  to  any  balance  from  such  real  estate 
would  be  in  the  heir-at-law.  Smith  v.  Jackson 
(1838)  2  Edw.  Ch.  SS,  6  L.  ed.  205. 

When  there  to  an  express  agreement  between  the 
partners,  or  one  which  can  be  dearly  implied  trt)m 
the  circumstances,  to  consider  and  treat  such  real 
estate  as  part  of  the  personal  property  stock  of 
the  partoership,  then,  though  the  letral  title  to  the 
deceased  partner's  interest  descends  to  the  heir 
under  the  statute  of  descents,  the  equitable  title 
and  the  full  beneficial  interest,  after  the  payment 
of  the  partnership  debts  and  adjustment  of  the 
equities  Itetween  the  partners,  vests  in  the  per- 
sonal representatives  of  the  deceased  partner  for 
dtotrlbution  as  personal  property,  and  to  thto  end 
a  court  of  equity  may  force  a  conveyance  of  the 
legal  title  from  the  heir  to  the  vendee  of  the  per- 
sonal representatives.  Perin  v.  MegibbeD  (1882) 
6  U.  S.  App.  848, 68  Fed.  Bep.  86;  Galbraith  v.  Gedge 
(1855)  16  B.  Mod.  6(1;  Cora  wall  v.  Cora  wall  (1868)  6 
Bush,  860;  Baok  of  Loutoville  v.  Hall  (1871)  8  Bush, 
672;  Lowe  v.  Lowe  (1878)  18  Bush,  688;  Holmes  v.  Self 
(1881)  70  Ky.  297:  CSskey  v.  Caskey,  6Ky.  L.  itop.  775; 
Flaoagan  v.  Shuck  (1885)  82  Ky.  610. 

A  bill  Id  equity  seekiug  a  settlemeDt  of  the  part- 
Dershlp affairs,  should  be  so  framed  as  to  enable  a 
court  to  take  complete  cogDlsiDce  of  the  subject- 
matter,  and  on  the  theory  of  a  settlement  of  the 
accounts  between  the  complainant  (the  surviving 
partner)  and  the  iDtestate,  and  t)etween  them  and 
the  creditors,  in  order  that  the  creditors  may  have 
an  opportunity  of  presenting  their  claims,  and  that 
a  proper  dtotribution  may  be  made  of  the  mooeys 
arising  from  a  sale  of  the  real  estate,  the  adminis- 
trator of  the  intestate  and  the  heirs  being  Joined  in 
the  bilt    Whitney  v.  Gotten  (1878)  68  Mtos.  680. 

In  a  suit  relating  to  property  in  which  the  part- 
ners had  a  Joint  interest,  such  as  real  estate,  the 
admintotrator  of  a  deceased  partner  must  make 
himself  a  party,  so  that  the  interest  of  the  partner 
in  the  property  shall  come  within  hto  administra- 
tion. Guilbeau  Bros.  v.  Melancon  (1876)  28  La.  Ann. 
627. 

A  power  of  sale  given  by  a  testator  to  hto  execu- 
tors to  sell  and  convey  hto  interest  in  partnership, 
confers  on  the  executors  the  right  to  sell  real  es- 
tate as  well  of  the  partnership  as  of  the  testator 
Individually,  both  being  embraced  under  the  lit- 
eral terms  of  the  will,  and  the  one  being  as  much 
within  the  intent  and  meaning  thereof  as  the  other. 
Davto  V.  Ghrtotian  (1860)  15  Graft.  U. 

A  clause  in  a  will  authorizing  exeouton  to  carry 
on  the  copartnership  business  for  such  length  of 
time  as  they  deem  necessary  and  expedient  for  the 
best  interests  of  theestate  and  partnership  business* 
and  giving  authority  to  Join  with  the  copartner 
In  the  execution  of  any  and  all  ooDtraots,  deeds, 
mortgagee,  leases,  releases,  notes,  bonds,  and  all  oth- 
er papers  and  instruments  cecessary  for  the  propei 
conduct  of  the  business,  for  the  sale  or  mortgaging 
of  the  lands,  etc.,  for  the  purpose  of  borrowing 
money  for  sudi  business,  and  reneidngand  contin- 
uing any  firm  indebtedness  that  might  extot  at  hto 
decease,  and  for  the  doing  of  such  act  as  they  deem 
necessary  and  advisable,  confers  power  npon  the 
executor  to  Join  with  the  surviving  partner  in  rec- 
tifying a  mortgage  already  etxtoting  over  the  part- 
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oenhip  real  estate,  nidh  mortgage  when  lo  reottfled 
dattnir  back  to  the  time  of  execution  of  the  orifflDaL 
erowo  ▼.  MorriU  (1891)  45  MinD.  488. 

A  will  empowering  ezeouton  to  contlnne  de- 
•oeaaed^s  Interest  in  the  partnership  business,  and 
to  turn  the  same  into  a  joint-stook  company  with 
power  to  hold  stock  therein,  empowers  his  execu- 
tors to  continue  all  the  testator's  property,  in- 
«lndinc  real  estate  owned  by  himindividuaUy,  and 
4uapartner  which  he  held  In  trust  for  the  firm 
•doinc  such  business.  Ballantine  ▼.  Frelinghuysen 
<1884),88N.J.  Bq.SB8. 

The  administrator  of  a  deceased  partner  has 
power  in  his  individual  capacity  to  purchase  from 
the  surrivinff  partner.  Per  Justfee  Turner  in 
Jones  T.  Sharp  0878)  9  Heisk.  600. 

So  the  executor  of  a  deceased  partner  has  a 
•right  to  sell  to  the  surviyinir  partner  the  Interest 
of  the  deceased  in  the  partnership  lands  and  other 
estates,  the  sale  being  bona  fide,  and  such  sale  may 
■also  include  the  profits  made  by  the  surviving 
fMirtner,  subsequent  to  the  death  of  the  deceased. 
Kimball  v.  Lincoln,  89  111.  078. 

No  aottoo  will  lie  against  the  administrator  of  a 
<ieoesuwd  partner  for  negUgeoce  in  receiving  and 
«ocounting  for  the  proceeds  of  his  intestate's  share 
or  interest  in  partnership  real  estate,  required  for 
the  purpcse  of  paying  the  partnership  liabilities. 
Merritt  v.  Dickey  a878)  88  Mich.  41. 

Equity  will  interfere  to  prevent  the  administrator 
-of  a  deceased  partner  from  seUing  it  for  the  individ- 
ual credftors,  and  will  ccmtrol  it  so  as  to  give  a  pref- 
•erenoe  to  the  joint  creditors.  Whitney  v.  Gotten 
<18re>  83  Miss.  689:  Winslow  t.  Ohilfelle  (1884)  Harp. 
-Bq.  2S(  Divine  v.Hitchum  (1844)  4  a  Hon. 488,  41 
Am.  Dec  ML 

The  admlnistrstrix  of  a  deceased  partner  has  no 
fMwer  to  compel  a  conveyanoe  of  partnership  real 
estate  as  against  surviving  partners,  and  the  minor 
children  under  facts  showing  that  subsequent  to  the 
partnership  the  deceased  and  one  of  the  partners 
purchased  real  estate  for  partnership  purposes  un- 
<der  an  understanding  treating  it  as  partnership 
property,  and  that  when  the  new  partner  was  taken 
in  further  real  estate  was  acquired, part  in  tbe  firm's 
name  and  part  in  the  name  of  one  partner,  all  being 
paid  for  by  tbe  firm,  under  an  agreement  that  in 
•ease  of  a  sale  the  proceeds  should  be  paid  over  to 
the  firm  and  upon  dissolution  be  divided  as  other 
personal  property  of  the  firm.  Shearer  y.  Paine 
(1806)  12  Allen,  «9. 

Upon  a  supplemental  bill  filed  against  an  execu- 
trix of  a  deceased  partner  the  original  bill  being 
Hied  by  such  executrix,  alleging  that  the  land 
etanding  in  the  name  of  the  individual  mem- 
bers was  purchased  with  the  individual  means 
of  the  testator  and  charging  fraud  and  miscon- 
•duct  in  the  management  of  the  firm's  affairs, 
both  before  and  since  the  testator's  death,  and 
■seeking  to  enjoin  such  survivor  from  exercis- 
ing power  or  authority  over  the  partnership  affairs, 
sind  praying  a  receiver,  such  sur  vivmg  partner  be- 
teg  appointed  receiver  with  power  to  collect  and 
receive  partnership  moneys,  and  upon  the  decree 
Erecting  the  payment  of  debts  and  also  the  pay- 
ment by  such  survivor  of  his  indebtedness  to  the 
firm:  the  facts  showed  an  agreement  between  the 
partners  eliminating  it  from  settlement;  with  power 
-for  the  su  rvi  vor  to  pu  rchase  or  sell  the  same  and  re- 
lease tbe  mortgage  thereon,  depositing  the  amount 
in  court  as  firm  assets  for  the  court's  disposal,  such 
contract  upon  being  accepted  by  the  executrix  to 
whom  a  deed  was  tendered  and  refused  a  counter 
proposition  by  such  executrix  to  indemnify  the 
surviving  partner  agahost  liability  for  the  same 
and  to  charge  herself  with  the  amount  of  the  pur- 
chase money,  on  account  of  her  share  of  the  sur- 
plus assets  of  the  paftnership,  being  also  refused, 
the  surviving  partner  subsequently  petitioning 
the  court  for  fulfUbnent  of  the  contract,  and  pray- 


Ing  a  sale  charging  the  less  against  sooh  exec- 
utrix; the  relief  being  refused  by  the  oourt  per- 
sonal property  was  sold  by  the  oourt  and  two  of 
the  mortgages  were  foreclosed,  the  loss  occasioned 
being  so  thrust  upon  the  executrix.— the  court  held 
that  where  there  was  no  unfairness  or  imposition, 
equity  might  enfbrce  a  contract  entered  Into  be> 
tween  the  personal  representatives  of  a  deceased 
partner  and  the  surviving  partner  for  the  pur- 
chase of  the  partnership  real  estate,  and  might 
award  compensation  where  performance  was  im- 
possible or  impracticable  where  the  remedy  at  law 
was  uncertain,  but  In  cases  where  the  plaintilT's 
action  prevented  the  performance,  relief  would  be 
refused.  Ludlum  v. Buckingham  (1888)  85  N. J.Bq.  7L 
j.  UWmaU  positton  ofihthHn. 
In  the  absence  of  any  agreement  between  the 
partners,  express  or  implied,  to  tbe  contrsry,  both 
the  legal  title  and  the  beneficial  Interest  In  the  sur- 
plus of  partnership  real  estate,  after  the  debts  and 
the  equities  of  the  partnership  are  satisfied,  de- 
scend to  the  heir-at-law.    Perin  v.  Megibben  (18oi9 

6  U.  8.  App.  848, 68  Fed.  Bep.  86.  To  the  same  effect, 
Houston  V.  Stanton,  11  Ala.  412;  Lang  v.  Waring 
(1854)  26  Ala.  6Sft,  60  Am.  Deo.  638;  Offutt  v.  Scott  a9l2^ 
47  Ala.  104:  Gray  v.  Palmer  (1868)  9  Cal.  616;  GaJbralth 
v.  Tracy  (1894)  153  III.  .54.  28  L.R.  A.129;  Pepper 
V.  Pepper  (1887)  24  IlL  App.  816;  Strong  v.  Lord  (1888) 
107  UL  25;  Patterson  v.  Blake  a850)  32  Ind.  488;  Hol- 
land V.  Fuller  (18G9)  18  Ind.  195;  Hustonjv.  Keil  a878^ 
41  Ind.  609:  Bossum  v.  Sinker  (1880)  (Ind.)  Hi  Cent.  L. 
J.  202;  Walling  v.  Burgess  (1889)  7  L.^B.  A.  481,  122 
Ind.  209;  Galbraith  v.  Gedge  (1866)  16  B.  Hon.  681; 
Cornwall  v.  Cornwall  (1869)  6  Bush,  869;  Bank  of 
Louisville  V.  Hall  (1871)  8  Bush.  672;  Lowe  v.  Lows 
(1878)  13  Bush,  688;  Holmes  v.  Self  a881)  79  Kj.  297; 
Caskey  v.  Caskey,  5  Ky.  L.  Bep.  776;  Flanagan  v. 
Shuck  (1885)  82  Ky.  619;  Qoodbum  v.  Stevens  (1847) 
5  QUI,  1;  Whitman  v.  Boston  fr  M.  Bailroad  a861)  8 
Allen,  184:  Wilcox  v.  Wilcox  (1866)  18  Allen,  252; 
Shearer  v.  Shearer  (1867)  98  Mass.  Ill;  Scruggs  v. 
Blahr(1870)44  Miss.  406;  Collins  v.  Warren  (1869)29 
Mo.  286;  Matthews  v.  Hunter  0878)  67  Mo.  298{  Priest 
V.  Chouteau  (1884)  86  Mo.  898, 66  Am.  Bep.  877;  Smith 
v.  Wood  (1880)  1 K.  J.  Eq.  82:  Campbell  v.  Campbell 
(1879)80  N.J.  Eq.  416;  Buchan v.  Sumner  (1847)8 
Barb.  Ch.  166, 5  L.  ed.  609,  47  Am.  Dec.  806;  Sears  v. 
Mack  (184S)  2  Bradf.  894;  Buckley  v.  Buckley  a860)  11 
Barb.  44;  Collumb  ▼.  Bead  a862)  24  N.  Y.  606;  Falrchild 
V.  Falrchild  (1876)  64  N.  Y.  471,  afBrming  a876)  6  Hun, 
407;  Hanff  v.  Howard  (1867)  66  N.  a  440;  Sumner  t» 
Hampson  0838)  8  Chio,  868, 88  Am.  Dec.  72S;  Page  T. 
Thomas  0886)  48  Ohio  St.  88, 64  Am.  Bep.  797;  Fos- 
ter's App.  0873)  74  Pa.  891, 15  Am.  Bep.  6<8;  Tilling- 
hast  V.  Champlln  0886)  4  B.  L 178, 07  Am.  Dec.  610; 
Yeatman  v.  Woods  0884)  6  Yerg.  20,  27  Am.  Dec 
452;  McAlister  v.  Montgomery  (1816)  8  Hajrw.  (Tenn.) 
94;  Barcroft  v.  Snodgrass  (1860)  1  Coldw.  446;  Piper 
V.  Smith  (1868)  1  Head,  98;  Qrlffey  v.  Northcutt  0871) 
5  Heisk.  746;  Bice  v.  Barnard  0848)  20  Yt.  479,  69 
Am,  Dec.  54:  Martin  v.  Morris  (1886)  68  Wis.  418; 
Weld  V.  Johnson  Mfg.  Co.  (1893)  86  Wis.  668;  Mar* 
rett  V.  Murphy  (1876)  U  Nat.  Bankr.  Beg.  188;  PiatI 
y.  Oliver  0842)  8  McLean,  27. 

And  becomes  subject  to  the  rules  governing  the 
devolution  of  real  estate.  Greenwood  v.  Marvin 
(1888)  lU  N.  Y.  423;  HewiU  v.Bankin  0875)  41  Iowa,  86. 

Distributable  equally  among  the  survlvlDg  parU 
neiB  and  heirs.  Way  v.  Stebblns  (1882)  47  Mich.  296. 
I  And  where  tbe  partnership  lands,  or  sny  part  of 
them,  are  not  absolutely  necessary  for  the  payment 
of  the  debts  of  the  firm,  they  should  be  released 
from  the  trust  as  soon  as  practicable  for  the  heirs* 
benefit.    Weld  v.  Johnson  Mfg.  Co.  supra. 

In  Tennessee  real  estate  of  a  partnership  which 
is  not  needed  for  the  payment  of  its  debts  descends 
as  realty  to  the  heirs.    Williamson  v.  Fontain  0874) 

7  Baxt.  218;  Piper  ▼.  Smith  0868)  1  Head,  97. 

A  resulting  trust  in  such  cases  inuring  for  the 
benefit  of  the  members  of  the  firm  and  the  heirs  of 
23 
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deoeated  memben,  such  trust  being  saved  by  see. 
tlOD  60  of  the  New  York  Statute,  and  the  holder  of 
the  legal  title  then  beoomee  a  trustee  of  real  estate 
for  the  benefit  of  those  Interested,  f^lrchild  v. 
Fairohild  (1876)  64  N.  Y.  471. 

And  parties  clatmlng  the  benefit  need  not  bring 
themselves  within  the  ezoeptlon  contained  In  sec- 
tion 53  of  the  New  York  Statute.  Falrcbild  v.  Fair- 
ohUd  a876)  64  N.  Y.  471«  affirming  a875)  6  Hun,  407. 

The  onlyohange  made  by  the  Tennessee  Act  of 
1784  upon  the  common-law  doctrine  was  that  the 
surplus  or  remalmder  after  discharging  the  Hen  in 
favor  of  the  other  partners  and  creditors  goes  to 
the  heirs  and  not  to  the  personal  representatives. 
Solomon  v.  Fitzgerald  a872)  7  Heisk.  56& 

Section  6  of  chapter  22  of  the  Tennessee  Act  of 
1784  provides  that  estates  held  in  joint  tenancy  for 
the  purpose  of  carrying  on  and  promoting  trade 
and  commerce,  or  any  other  useful  work  or  manu- 
facture, established  and  pursued  with  a  view  of 
profit  to  the  parties  therein  concerned,  shall  be 
yested  in  the  surviving  partner  or  partners  in  or- 
der to  enable  him  or  them  to  settle  and  adjust  the 
partnership  business,  and  pay  for  the  debts  which 
may  have  been  contracted  in  pursuit  of  such  joint 
business,  but  as  soon  as  it  is  effected,  the  survivor  or 
survivors  shall  account  with  the  heirs,  executors, 
administrators  and  assigns  respectively,  of  the  de- 
ceased partners  for  all  such  parts,  shares,  and  mon- 
eys as  he  or  they  may  be  entitled  to  by  virtue  of  the 
original  agreement,  if  any,  or  according  to  his  or 
their  share  or  part  in  the  joint  concern,  in  the  same 
manner  as  partnership  stock  is  usually  settled,  be- 
tween joint  merchants  or  the  representatives  of 
their  deceased  partners. 

If  a  partner  died  after  the  payment  of  the  pur- 
chase money  and  before  confirmation  of  the  sale, 
the  probate  court  will  direct  a  conveyance  to  the 
heirs  of  such  deceased  partner^s  undivided  Interest, 
or  the  heirs,  by  application  to  the  court,  can  ob- 
tain the  legal  title  to  such  interest.  Blanchard  v. 
Floyd  (1890)  08  Ala.  68. 

Where  lands  owned  by  a  decendent  have  been 
sold  by  an  order  ot  the  probate  court  and  the  pur- 
chase money  paid,  the  title  which  passed  by  opera- 
tion of  law  to  the  heirs  on  the  death  of  the  deced- 
ent is  not  devested  until,  under  the  order  of  the 
court,  a  conveyance  is  executed  to  the  purchaser. 
iMd.;  Lanford  v.  Dunklin  (1882)  71  Ala.  694. 

Where  there  is  nothing  la  the  facts  and  drcum- 
Btances  of  the  case  which  can  take  it  out  of  the  op- 
eration of  the  principle  partnership  lands  not  be- 
ing required  for  the  payment  of  the  firm*s  debts 
and  liabilities  descended  to  the  heir  and  are  not 
subject  to  distribution  as  personalty,  and  therefore 
the  widow  cannot  treat  them  as  personalty  in  dis- 
tributing her  deceased  husband*s  estate.  William- 
■Od  V.  Fontain  (1874)  7  Baxt.  Z12, 

Land  purchased  on  credit  for  the  purposes  of 
cultivating  for  the  joint  benefit  of  the  owners,  the 
profits  arising  therefrom  being  converted  into 
realty  by  improving  the  property,  the  partnership 
to  be  continued  until  the  object  is  accomplished. 
Is  upon  the  death  of  one  partner  partnership  prop- 
erty and  bound  for  the  firm  debts  and  can  be 
dealt  with  by  the  partners  within  the  scope  of 
their  authority,  passing  to  the  heirs  of  the  deceased 
partner  and  not  to  the  personal  representatives. 
Berry  v.  Folkes  (1682)  GO  Miss.  676. 

III.   IlnaUah  dedaUmM, 

a.  EeUUino  to  dower, 

Tn  Smith  t.  Smith  (1800)  6  Yes.  Jr.  189.  the  wid- 
cw^s  right  to  dower  was  eetablished  acainst  the 
assignees  in  bankruptcy,  upon  estates  purchased 
with  partnership  funds  conveyed  to  one  partner, 
under  a  specific  agreement  that  such  estate  should 
be  his  and  he  should  be  a  debtor  to  the  partnership 
for  the  money. 

Real  estate  purchased  with  partnership  funds 

S7  L.  R.  A. 


descends  to  the  heir  as  against  the  residuary  lesa« 
tee,  and  is  therefore  real  estate  suflRcient  to  entitle 
a  widow  to  a  reference  being  made  to  the  master 
to  settle  her  right  of  dower.  BeU  v.  Phyn  (I8QBB> 
7Vee.  Jr.4fia. 

Where  the  administrator  of  a  deceased  partner 
assigned  all  the  interest  of  the  deceased  in  tb» 
partnership  premises,  unto  or  in  trust  for  the 
parties  entitled,  it  was  held  that  such  assign- 
ment did  not  deprive  the  administratrix  of  her 
right  to  claim,  as  part  of  the  deceased  partner's  es- 
tate, an  estate  tn  a  renewed  lease  which  the  intea- 
tate^s  copartner  had  taken  after  his  decease.  Glogv 
V.  FIsbwick  (18i9)  1  Macn.  ft  G.  294, 19  L.  J.  Gh. 
N.  S.  49, 18  Jur.  998, 1  Hall  &  T.  890. 

In  Conger  v.  Piatt  (1866)25  U.  C.  Q.  B.  277,  the 
court  held  that  a  plea  on  equitable  grounds  that 
land  wns  partnership  property  and  stock  in  trade* 
owned  by  the  deceased  and  another  in  partnership 
together  as  merchants  purchased  by  them  as  such, 
paid  for  out  of  partnership  moneys  used  in  tlie 
partnership,  and  that  therefore  the  husband  wae 
never  seised  thereof  otherwise  than  as  partner, 
was  a  good  plea  and  formed  a  good  defense  to  » 
claim  by  the  widow  for  dower. 

Where  the  parties  entered  into  copartnership 
without  articles,  purchased  real  estate  for  the  pur* 
ppses  of  trade,  borrowing  money  therefor,  th.9 
land  being  conveyed  to  them  in  moieties  to  usee 
barring  dower;  mtirtgaged  to  secure  a  loan;  and  on 
the  death  of  one  partner  leaving  the  other  hie 
heir-at-law,  the  latter  took  a  third  party  into  part- 
nership, each  of  the  firms  having  erected  buildlnge 
for  trade  purposes,  paying  for  them  and  the  insur. 
ance  on  them,  and  the  interest  of  the  mortgage 
and  ultimately  the  mortgage  out  of  partnership 
funds,  taking  the  reconveyance  to  them  as  general 
tenants  when  the  surviving  partner  of  the  first 
partnership  died,  his  heir  claiming  the  land,  it  was 
held  that  such  real  estate  had  been  converted  Into 
personalty.  Houghton  v.  Houghton  (1841)  34  Ens. 
Ch.  489,  II  Sim.  491. 10  L,  J.  Ch.  N.  &  810, 5  Jur.  SSB. 

b.  Poiltion  of  the  hetr. 

The  early  English  cases  relating  to  the  devolu- 
tion of  partnership  real  estate  established  the  right 
thereto  in  favor  of  the  heir-at-law.  Thornton  v. 
Dixon  a791)  8  Bro.  Ch.  199;  Bell  v.  Phyn  (1802)  7  Yea. 
Jr.  463:  Balmain  v.  Shore  a8C4)  9  Yes.  Jr.  600. 

And  that  In  order  to  vary  such  rule  there  must 
be  a  special  agreement.  Thornton  v.  Dixon,  supra. 

Later  cases,  however,  show  that  it  \p  the  genera) 
rule  in  England  that  real  estate  belonging  to  a  co- 
partnership, unless  there  is  something  in  the  part- 
nership articles  to  give  it  a  different  direction.  Is  to 
be  considered  In  equity  as  personal  property,  and 
upon  the  death  of  one  of  the  partners  and  after  the 
debts  of  the  firm  have  been  piaid  and  the  equitJea 
have  been  adjusted  between  the  seyeral  membeie 
of  the  firm,  it  goes  to  the  personal  representativee 
of  the  deceased  partner  and  not  to  his  heirs.  Town- 
send  v.Devaynee,  Montague  on  Partnership,  appen- 
dix, 97:  Selkrig  ▼.  Davies  (1814)  2  Dow,  P.  C.  281,  t 
Hose,  Bankr.  Gas.  97:  Phillips  v.  Phillips  (1882)1  MyL 
&  K.  649, 1 L.  J.  Ch.  N.  S.  214:  Broom  v.  Broom  a884> 
8  Myl.  fr  K.  448;  Houghton  v.  Houghton  (1841)  84 
Eng.  Ch.  489, 11  Sim.  491, 10  L.  J.  Ch.  N.  S.  810, 6  Jur. 
628:  Morris  v.Keareley  (1886)  2  Younge  &  C  Bxch.iaBL 

Yet  in  Rowley  v.  Adams  (1844)  7  Beav.  648.  8  Jur. 
994,  it  was  treoted  as  realty  after  a  dissolution  of 
the  firm  by  reason  of  a  lease  thereof,  and  as  be- 
longing to  the  heir-at-law.  Randall  v.  BandaU 
ri886)  7  Sim.  274,  4  L.  J.  Ch.  N.  8. 187. 

In  a  later  case,  however,  it  was  said  that  it  would 
be  treated  as  personal  estate  so  far  as  necessary  to 
carry  out  the  intention  of  the  partnen.  Baxter  v. 
Brown  (1846)  7  Mann,  ft  G.  198,  9  Jur.  828, 1  Butw. 
Beg.  Cas.  120.  note,  8  Scott,  K.  B.  1019, 14  L.  J.a  VA9L 

Real  estate  purchased  out  of  partnership  aswte 
and  used  for  the  purpoaea  of  theflrm  is  held  per- 
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■ooal  property,  both  as  between  the  partnen  and  I 
ma  between  tbe  belr  and  personal  representatives  ' 
of  a  deceased  partner.    Holroyd  v,  Holroyd  (18G0) 
»  L.  J.  Ch.  gOd^  7  Week.  Rep.  426;  FhUlips  v.  Pbll- 
Upe  (1832)  1  Myl.  fr  K.  649, 1  L.  J.  Ch.  N.  S.  214. 

In  an  ordinary  commercial  partnership  dissolved 
by  the  death  of  a  partner,  his  heirs  have  a  right  to 
participate  with  the  survl  viosr  partners  in  the  liqui- 
dation of  the  partnership  alTairs  till  a  partition 
takea  place,  and  if  one  of  the  partners  sue*  to  re- 
cover a  debt  due  to  the  firm,  Uie  others  may  t>e 
made  partners  for  the  assurance  of  their  rights. 
Morris  v.Odgen,  11  M.  B.  466w 

Where  merohaDts  became  partners  in  baylnir  and 
■elttng  real  estate,  some  being  conveyed  to  each 
and  some  to  them  Jointly,  the  executor  of  the  de- 
oeaaed  partner  claiming  the  legal  title  in  that  con. 
reyed  to  the  deceased,  contending  that  the  same 
should  be  oonveye^i  to  himaelf  and  the  survlvlog 
partner  jointly  and  that  the  beirs  were  trustees  foi^ 
the  aamcthe  court  held  that  the  sole  purposes  of 
the  purchases  being  the  sale  of  the  land  as  part  of 
the  atoo  k  trade,  tbe  same  was  personalty.  Wylie 
▼.  Wylie,  4  Grant,  Cb.  (IT.  a)  278. 

Where  two  parties  seised  of  real  estate  carry  on 
the  business  in  partoezship  on  the  premises  for  a 
nmnber  of  years,  and  provide  that  the  snrvivor 
shall  porohase  such  real  estate  at  a  stated  price, 
and  snob  term  having  expired,  enter  into  a  new 
parol  agreement  continuing  the  partnership  on 
tbe  old  terms,  the  stipulation  as  to  purchase 
is  still  binding  upon  the  snrvivor  and  such  real  es- 
tate Is  converted  Into  personalty  and  does  not  pass 
to  the  heir.    Essex  v.  Eawx  i1856)  20  Beav.  448. 

In  Balmain  v.  Shore  (1804)  9  Ves.  Jr.  SOQ,  where 
real  estate  purchased  by  partners  was  conveyed  to 
them  and  their  respectire  beirs  equally  as  tenants 
In  common,  the  premises  bein^  U9ei\  in  the  trade  as 
long  as  tbe  partnership  lasted,  with  covenants 
airalnst  alienation  and  partition.  It  was  held  that 
the  partners  could  claim  nothing  as  partners  ez- 
eept  through  the  covenants  in  the  deed,  subject  to 
which  it  went  as  real  estate  and  not  as  personalty, 
the  court  dlBtlngutobing  tbe  case  from  that  of 
Thornton  v.  Dixon  (1791)  8  Bro>  Ch.  190. 

Where  partners  acquired  two  denominations  of 
leal  estate  purchased  out  of  partnership  assets, 
one  partner  farming  one  portion  and  residing 
thereon,  the  farming  accounts  being  entered  In 
the  profit  and  loss  of  the  firm,  the  other  lands 
being  occupied  by  tenants,  and  the  rents  brought 
Into  the  same  account,  money  being  raised  on  the 
security  of  the  land  for  partnership  purposes.  It 
was  held  upon  the  death  of  one  partner  whose  share 
was  not  taken  by  tbe  survivors,  that  his  share  be^ 
came  personal  property  pasring  to  his  personal 
representatives  and  not  to  bis  heirs.  Murtagh  v. 
Costello,  L.  B.  7  Ir.  Bep.  428.  Waterer  v.  Waterer, 
L.  R,  15  Eq.  402,  observed  upon  and  distinguished. 
In  Townsend  v.  Devaynes,  1  Montague  on  Part- 
nership, appendix  07,  cited  in  Darby  v.  Darby 
(1886)  IDrew.  490, 8  Jur.  N.  8. 271, 26  L.  J.  Ch.  871, 
4  Week.  Bep.  418,  partners  purchased  real  estate  on 
which  they  carried  on  business,  part  of  the  pur- 
chase money  being  paid  for  out  of  partnership 
capital  and  part  being  left  on  mortgage,  the  value 
of  the  premises  being  treated  as  part  of  the  part- 
nership stooli,  and  as  capital  in  stating  tbe  yearly 
balances  of  the  partnership,  one  partner  dying, 
his  exeoutozs  sold  his  Interest  to  the  survivors  the 
heir  claimed  so  much  as  was  the  value  of  his 
share  of  the  real  estate  and  the  master  having  re- 
ported in  favor  of  the  heir's  claim,  an  exception 
was  subsequently  allowed  to  bis  report. 

Where  certain  real  estate,  partly  agricultural 
and  partly  a  quarry,  was  vested  in  several  co-own- 
ers in  undivided  shares,  the  quarry  being  worked 
and  the  land  let  the  rents  received  by  one  owner 
on  behalt  of  tbe  others  tbe  yearly  rents  and  profits, 
alter  paying  ail  outgoings  and  expenses  being  di- 
vided between  them  in  proportion  to  their  shares, 
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part  of  the  profits  being  laid  out  in  other  lands, 
partly  agricultural  and  partly  used  in  connection 
with  the  quarry,  such  latter  lands  being  conveyed 
to  tbe  managing  owner  and  managed  by  him  in  the 
same  way  as  the  lands  originally  belonging  to  him 
and  bis  co-owners,  it  was  held  that  the  share  of  one 
of  such  owners,  dying  intestate,  in  such  purchased 
lands,  descended  to  the  heir-at-law,  and  did  not 
pass  to  the  personal  representatives.  Seward  v. 
Blakeway  (1868)  L.  B.  0  Eq.  479, 16  Week.  Rep.  U04. 

Where  a  party  carrying  on  trade  upon  real  es- 
tate owned  by  him  took  a  son  into  partnership  for 
a  specified  term  and  conveyed  to  him  In  fee  a  cer- 
tain share  of  the  lands,  the  articles  containing 
covenants  that  the  land  should  be  held  as  partner^ 
ship  property  and  be  considered  and  treated  as 
part  of  the  Joint  stock,  and  provided  for  its  pur* 
chase  at  a  given  sum  In  case  of  the  death  or  re- 
tirement of  either  partner  during  the  term,  the 
land  being  improved  out  of  the  partnership  funds, 
and  the  parties  continued  after  the  expiration  of 
the  term  and  until  the  death  of  the  father  to  carry 
on  the  trade  without  any  new  agreement  tbe  oon*s 
light  of  pre-emption  as  to  bis  father's  share  of  the 
stock  including  the  land,  expired  with  the  term 
specified,  and  the  partnezship  debts  having  been 
piald  the  father^  share  of  the  land  retained  its 
original  character  and  descended  to  his  belr. 
Oookson  V.  Oookson  (1887)  8  Sim.  S89, 0  L.  J.  CTb.  N. 
8. 887. 1  Jur.  02L 

Where  real  estate  was  purchased  by  tbe  partners 
out  of  partnership  capital  and  for  partnership  pur- 
poses; and  one  partner  died  leaving  a  widow  and 
cbfldren;  the  widow  administering  his  estate  and 
selling  her  Interest  in  the  real  estate  to  the  surviv- 
ing partner,  who  subsequently  became  bankrupt 
without  paying  the  purchase  money;  portions  of 
the  estate  being  purchased  at  a  sale  under  tbe  or- 
der In  bankruptcy  by  the  defendants;  upon  a  bill 
filed  by  the  widow  and  administratrix  against  tbe 
heir  and  the  assignee  In  bankruptcy  for  a  confirma- 
tion of  the  sale  and  for  a  declaration  that  the 
share  of  the  deceased  partner  became  personal  as- 
sets to  be  administered  by  his  administratrix,  the 
court  held  that  it  followed  from  tbe  decision  in 
Phillips  V.  Fhniips  a882)  1  Myl.  ft  K.  640, 1  L.  J.  Ch. 
N.  8. 214,  that  the  Infant  heir  was  a  trustee  for  the 
administratrix  of  the  deceased  partner.  Broom  v. 
Broom  (1834)  8  MyL  ft  K.  448;  the  court  following 
Fcreday  v.  Wightwiok  (1820)  1  Buss,  ft  M.  4fi,  TamL 
2S0;  Phillips  v.  Phillips  as:^)  1  Myl.  ft  K.  649, 1L.  J. 
Ch.  N.  8.  214;  Broom  v.  Broom,  and  Cookson  v. 
(Jookson,  tupra;  Townsend  v.  Devaynes,  cited  In  11 
Sim.  406. 

In  Re  Byan,  8  Ir.  Eq.  Bep.  222,  where  real  estate 
was  purchased  out  of  partnership  funds,  the  con- 
veyance being  made  to  the  partners  and  their  heirs 
foreven  one  of  the  partners  dying  leaving  heirs; 
tbe  survivor  continuing  tbe  business  under  the 
style  of  the  old  firm  until  his  bankruptcy,  mort> 
gaging  the  premises  to  a  creditor  and  depositing 
with  him  title  deeds  of  other  property  by  way  of 
equitable  mortgage,  the  latter  property  having 
t)een  held  in  the  name  of  the  mother  of  the  partners, 
tbe  partnership  business  being  carried  on  upon  the 
same,  the  mother  having  made  an  assignment  to 
tbe  continuing  partnen  partnership  moneys  being 
expended  upon  the  same  during  the  life  of  the 
deceased  partner,  it  was  held,  the  mortgagee 
seeking  to  make  both  properties  liable  for  the 
debts  of  the  surviving  partner,  bis  claim  was  dis- 
charged by  a  next  friend  of  tbe  Infant,  who  claimed 
to  t>e  entitled  in  the  right  of  the  deceased  partner 
to  a  moiety  to  each  of  the  premises,  that  the  parties 
so  discharging  the  Incumbrance  were  entitled  to  a 
moiety  of  the  first  premises  purchased  out  of  tbe 
partnership  funds,  but  that  with  respect  to  tbe 
other  property  assigned  by  the  mother,  they  had 
no  claim  as  they  had  not  shown  that  tbe  mortgages 
bad  notice  that  such  property  was  partnership. 
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L  The  minienslon  of »  sentence  already 
pronouDcea  antU  further  order  of  the  court  in 
case  defendant  pays  the  cost  that  day,  Is  beyond 
the  authority  of  the  court,  at  least  when  it  is 
done  merely  as  a  matter  of  leniency  to  the  pris- 
oner. 

8.  An  order  oommittln^  m,  defendant  to 
serve  out  m,  sentence  previously  pro- 
nounced but  suspended,  made  after  the  time  of 
imprisonment  named  in  the  sentence  had  ex- 
pired, is  void  for  want  of  Jurisdiction. 

(February  6,189s.) 

PETITION  for  a  writ  of  habeas  corpus  to 
release  petitioner  from  the  custody  of  the 
sheriff  of  Grant  County  to  which  he  had  been 
committed  under  a  sentence  punishine  him  for 
adultery  of  which  he  had  been  founa  guilty. 
Petitioner  di»diarged. 

The  facts  are  stated  in  the  opinion. 

Mr,  T.  L.  Cleary,  for  petitioner: 

The  court  had  no  jurisdiction  after  the  term 
to  resentence  the  defendant,  as  there  had  been 
DO  legal  suspension  of  sentence. 

In  Be  Crow,  60  Wis.  849;  StaU  v.  Addy,  48 
N.  8.  L.  118,  89  Am.  Rep.  647:  Whitney  v. 
State,  6  Lea,  247;  Re  Lange,  85  U.  8.  18  Wall. 
168,  21  L.  ed.  872,— if  there  was  no  Judgment 
the  power  of  the  court  to  render  It  at  the 
subsequent  term  is  equally  certain. 

Oreenfleld  v.  State,  7  Bast.  18. 

The  court  may  suspend  the  execution  of  its 
Judgment  in  a  proper  case. 

Allen  V.  State,  Mart.  &  T.  294;  Fultz  v. 
StaU,  2  Sneed,  282. 

The  court  which  rendered  the  Judgment 
CRnnot  vacate  it,  or  render  a  new  judgment 
after  the  term  at  which  it  was  pronounced  is 
ended,  judgment  executed  and  the  punish- 
ment properly  begun. 

Oom.  V.  Foster,  122  Mass.  817,  28  Am.  Rep. 
826;  State  v.  Gray,  87  N.  J.  L.  868;  People  v. 
Mesertey,  76  Mich.  228;  People  v.  ReUey,  79 
Mich.  820;  Eisner  v.  Shrigley,  80  Iowa,  80; 
People  T.  Monroe  County  Court  of  8es8io?is,  66 
Hun,  650;  Be  Fuller,  84  Neb.  681. 

When  the  comt  suspends  sentence  it  cannot 
subsequently  revoke  suspension  and  renew  sen- 
tence 

United  States  v.  Wilson,  46  Fed.  Rep.  748; 
People  V.  Blackburn,  6  Utah,  847;  United 
States  V.  PiU,  130  U.  S.  280,  82  L.  ed.  904. 

Messrs,  E.  M.  Lowry  and  L.  K.  Lase» 
Asst,  AttyOen,,  for  respondent: 

The  power  to  suspend  sentence  in  a  criminal 
case  and  to  suspend  execution  of  the  sentence 
was  inherent  in  all  courts  at  the  common  law. 

People  V.  Monroe  County  Court  of  Sessions, 
23  L.  R.  A.  856,  141  N.  Y.  288;  Bishop,  Crim. 
Proc.  1st.  ed.  §  880;  Rapalje,  Crim.  Proc 
6884. 

NoTB.— For  note  as  to  suspension  of  sentence,  see 
People  V.  Cummlngs  (Mich.)  14  L.  R.  A.  285,  also  the 
later  case  of  People  v.  Monroe  County  Court  of 
Besstons  (N.  Y.)  S8  L.  B.  A.  860. 
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The  court  may  suspend  the  execution  of  Its 
Judgment  in  a  proper  ease. 

Allen  V.  State,  Mart.  &  Y.  294;  Fultz  v. 
State,  2  Sneed,  282;  P/iilpot  v.  State,  65  N.  H. 
250. 

If  the  sentence  was  erroneous,  it  could  not 
be  attacked  upon  this  proceeding  which  goes 
only  to  the  question  of  iur^iction. 

Be  French,  81  Wis.  597;  Be  Eckart,  85  Wis. 
681;  Gibson  Y.  State,  68  Miss.  241;  Ez  parte 
Williams,  26  Fla.  810. 

Pinney*  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  was  convicted  of  the  crime 
of  adultery  in  the  circuit  court  for  Grant 
county,  and  on  the  16th  day  of  March,  1894, 
at  the  request  of  the  attorneys  for  the  state 
and  for  the  defendant,  he  was  sentenced  to 
pay  a  fine  of  $200,  and  to  pay  the  coeta  of 
the  prosecution,  taxed  at  $400,  and  stand 
committed  to  the  common  Jail  of  the  county 
until  such  fine  and  costs  were  paid,  the  per- 
iod of  imprisonment  to  be  limited  to  six 
months;  and,  in  case  said  costs  were  paid 
that  day,  the  court  directed  "that  the  sen- 
tence of  imprisonment  be  suspended  until 
the  further  order  of  the  court. "  The  defend- 
ant paid  the  costs  accordingly.  At  a  suc- 
ceeding term,  October  12,  1894,  the  defend- 
ant being  present  in  court  with  his  counsel, 
the  court  made  an  order  reciting  the  sentence ; 
that  the  fine  had  not  been  paid ;  and  **  that 
there  is  good  reason  why  further  leniency 
should  not  be  extended  to  the  defendant, 
but  that  he  should  be  required  to  fully  com- 
ply with  said  sentence,  or  be  committed  to 
the  common  iail  until  said  fine  is  paid  ;"  or- 
dering and  adjudging  that  the  defendant  ''do 
forthwith  pay  said  fine  of  $200,  and  that  he 
stand  committed  to  the  common  jail  of  the 
county  until  said  fine  Is  paid,  the  period  of 
imprisonment  being  limited  in  accordance 
with  said  sentence  to  the  period  of  six 
months.**  A  commitment  was  issued  accord- 
ingly, under  which  the  defendant  was  con- 
fined in  the  county  Jail.  These  facts  appear- 
ing by  the  return  of  the  sheriff  to  the  writ 
of  habeas  corpus,  the  petitioner  demuired  to 
the  return. 

No  legal  reason  appears  to  have  existed  to 
warrant  the  court  in  suspending  its  sentence, 
in  whole  or  in  part,  after  it  had  been  pro- 
nounced, if  it  be  conceded  the  court  had  such 
power.  The  action  of  the  court  seems  to 
have  been  founded  on  the  joint  request  of 
the  prosecution  and  of  the  defendant,  and  to 
have  been  granted  as  a  matter  of  leniency  to 
the  defendant.  While  it  may  be  said  that 
the  defendant  is  in  no  position  to  complain 
or  take  advantage  of  the  clemency  of  the 
court,  the  question  at  issue  is  one  of  power, 
involving  serious  considerations  of  public 
policy  respecting  the  administration  of  crim- 
inal 3ustice.  After  the  defendant  had  been 
convicted,  and  the  sentence  of  the  law  in 
legal  and  proper  form  had  been  pronounced 
against  him,  it  is  difficult  to  understand 
upon  what  principle  the  court  could  farther 
interfere  in  the  premises.    The  right  of  the 


See  also  29  L.  R.  A.  260;  40  L.  R.   A.  109;  41  L.  R.  A.  472;  42  L.  R.  A.  190. 
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court,  for  cauBe,  within  the  exercise  of  a  rea- 
flonable  discretion,  to  postpone  sentence  or 
suspend  sentence,  as  it  is  said,  seems  to  be 
clear;  but  we  think,  both  upon  principle 
and  authority,  its  right  to  suspend  the  exe- 
cution of  the  sentence  after  it  has  been  pro- 
nounced cannot  be  sustained,  except  as  in- 
cident to  a  review  of  the  case  upon  a  writ 
of  error,  or  upon  other  well-established  legal 
grounds.  Alter  sentence  given,  the  matter 
within  these  limits  would  seem  to  be  wholly 
within  the  hands  of  the  executive  officers  of 
the  law.  The  sole  power  is  vested  in  the 
governor  ''to  grant  reprieves,  commutations, 
and  pardons  after  conviction,  for  all  offenses, 
except  treason  and  cases  of  impeachment, 
upon  such  conditions  and  with  such  re- 
strictions and  limitations  as  he  may  think 
proper. "  Const,  art.  6,  g  6.  And  the  action 
of  the  court  in  the  premises,  after  It  had 
regularly  pronouncea  the  punishment  pro- 
vided by  law  for  the  offense  in  question,  is 
clearly  obnoxious  to  the  objection  that  it  is 
an  attempted  exercise  of  power,  not  judicial, 
but  vested  in  the  executive.  When  the  sen- 
tence was  pronounced,  the  defendant  was  in 
custody ;  and  it  hecame  eo  instanti  his  duty 
to  pay  his  fine,  and,  for  failure  to  do  so,  the 
term  of  his  imprisonment  at  once  began.  It 
had  fully  expired  before  the  order  of  October 
12, 1894,  was  made,  under  which  he  has  been 
committed  and  is  now  held  in  confinement. 
The  sentence  had  been  in  part  complied  with, 
and  the  attempted  withdrawal  indefinitely 
of  the  remainder  was,  we  think,  without 
legal  warrant  and  void. 

In  the  case  of  StaU  v.  Orottkau,  78  Wis. 
589,  before  execution  of  a  sentence  of  im- 
prisonment for  one  year,  a  stay  of  execution 
was  granted  pending  a  writ  of  error;  and, 
after  afllrmance  of  the  judgment,  it  was  held 
that  the  sentence  could  be  rightly  enforced, 
although  the  year  had  in  the  meantime  ex- 
pired. The  stay  was  for  a  legal  cause. 
ReifiM  V.  &ate,  51  Wis.  169.  The  case  of 
Peapis  V.  Monroe  County  Court  of  Seuian$, 
141  N.  T.  288.  28  L.  R.  A.  856,  was  not  a 
case  where  execution  of  a  sentence  had  been 
suspended,  but  where  sentence  had  been  post- 
poned ;  and  the  power  of  the  court  to  oelay 
sentence,  in  its  discretion,  was  sustainea, 
and  numerous  authorities  were  cited  to  sup- 
port it.  But  the  present  case  involves  dif- 
rerent  considerations.  Here  the  execution 
of  a  sentence  already  pronounced  is  indefln- 
itelv  suspended,  and  it  may  be  the  pleasure 
of  the  court  never  to  direct  execution,  so  that 
the  suspension  has  the  practical  effect  of  a 
pardon,  or  of  arrest  of  judgment  indeter- 
minate or  final,  without  the  authority  of  law ; 
and  it  has  been  likened  to  the  incorpora- 
tion into  our  criminal  jurisprudence  of  the 
•Ticket  of  Leave  Bvstem,"  without  any  of 
its  safeguards,  leaving  the  convicted  crim- 
inal subject  to  the  mere  option  or  capriee  of 
the  judge,  who  may  direct  the  enforcement 
of  the  sentence  after  anv  lapse  of  time,  how- 
sver  great,  or  withhold  it,  to  the  great  det- 
riment, it  may  be,  of  the  interests  of  the 
public,— a  power  plainly  liable  to  great 
abuse.  We  think,  therefore,  that  the  circuit 
court  had  no  authority  to  make  the  order  of 
October  12,  1894.  As  already  observed,  the 
«7L.R.^ 


period  of  imprisonment,  in  contemplation  of 
law,  commenced  March  16,  1894,  when  the 
defendant  was  in  custody  and  failed  to  pay 
the  fine  imposed  against  him,  and  he  could 
not  be  lawfully  imprisoned  after  it  had  ex- 
pired. The  order  of  October  12,  1894,  was 
not  merely  erroneous ;  in  making  it,  the  court 
exceeded  its  jurisdiction. 

The  petitioner's  demurrer  to  the  respondent* $ 
return  muet  be  eustained^  and  he  is  entitled  to 
be  discharged  from  custody.  It  is  ordered 
accordingly. 


William  BALLIN  et  al,,  SeeptB., 

V, 

MERCHANT'S  EXCHANGE  BANK  ei  al. 
Impleaded,  etc.,  Appte. 


(. 


.wis,. 
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knowo  to  a  oredltor  will  not  prevent  him  from 
obtaining  a  valid  lien  by  attachment  of  its  prop*, 
erty. 

%.  A  chargptt  of  flrmud  and  eoUncloii  b^' 
attaching  ereditors  of  a  oorpoiation,  made 
by  plaintiff  In  a  judgment  creditors*  action 
against  the  corporation  and  other  creditors,  hav- 
ing been  abandoned  by  him,  a  third  daas  of  credi- 
tors who  are  among  the  defendants  and  who 
have  not  attempted  to  form  any  issue  with  their 
co-defendants  cannot  litigate  that  question. 

(February  ft*  IBBftj 

APPEAL  by  part  of  the  defendants  from  % 
ludgment  of  the  Superior  Court  for  Mil- 
waukee County  in  favor  of  plaintiff  in  a  pro- 
ceeding brought  to  sequester  and  equally  dis- 
tribute among  creditors  the  property  of  the  J. 
A  E.  B.  Friend  Lace  Importing  Company,  an 
insolvent  corporation.  Metereed  in  part;  i|f- 
firmed  in  part. 

Statement  by  Whudow,  J,: 

Action  under  section  8216,  Rev.  Stat. ,  for 
the  sequestration  of  the  property  of  an  in- 
solvent trading  corporation,  and  the  distribu- 
tion of  its  assets  among  its  creditors.  On 
the  9d  of  December.  1889,  the  J.  A  E.  B. 
Friend  Lace  Importing  Company,  a  corpora- 
tion in  Milwaukee,  was  insolvent,  having 
assets  composed  of  a  stock  of  merchandise 
worth  from  $7,000  to  $8,000,  and  accounts 
of  the  nominal  value  of  $17,000,  and  bavins 
liabilities  considerably  In  excess  of  Its  total 
assets.  On  that  day  the  defendanta  and  ap- 
pellants the  Merchants*  Exchange  Bank  and 
the  Kalamazoo  Knitting  Company  (hereafter 
known  as  the  "  first  class  of  creditors")  levied 
attachments  on  the  entire  stock  of  goods  of 
the  corporation,  upon  claims  aggregating 
more  than  the  entire  value  of  the  stock :  ana 
the  same  day  the  corporation,  by  its  ofBcers, 
made  assignments  of  all  said  accounts  to 

KOTK— As  to  preferences  among  creditors  of  an 
insolvent  oorporation  including  preferences  ob- 
tained by  attachment  or  other  legal  proceedings, 
see  note  to  Lyons-Thomas  Hardware  Oo.  v.  Ferry 
Stove  Mfg.Co.  (Tex.)  SL.B.  A.  SQBL 


See  also  31  L.  E.  A.  265,  497;  39  L.  R.  A.  264. 
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various  other  creditors,  who  are  defendants 
in  this  action  (hereafter  known  as  the  **  sec- 
ond class  of  creditors"),  and  whose  claims 
*S£?i'<^^&te  over  $8,000.  On  the  8d  of  Decem- 
ber, 1889,  the  defendants  and  appellants 
Mossbaciier  and  others  (hereafter  known  as 
the  "third  class  of  creditors")  levied  attach- 
ments on  sad  stock  of  goods,  on  claims  ak- 
gregating  more  than  (6, 000.  Afterwards,  the 
plaintiffs  in  this  action  obtained  judgment 
against  the  corporation  for  (2,048.76,  and, 
upon  the  return  of  an  execution  unsatisfied, 
commenced  this  action  against  the  corpora- 
tion, and  all  of  the  said  creditors,  and  the 
sheriff,  who  then  had  possession  of  the  stock 
of  goods  under  the  writ  of  attachment  or 
under  executions  issued  on  the  action  com- 
menced by  the  attachment.  In  their  com- 
plaint the  plaintiffs,  after  setting  forth  the 
facts  showing  the  right  to  sue,  and  the  in- 
solvency of  the  corporation,  allege,  in  effect, 
that  all  of  the  said  attachments,  and  the  as- 
signments of  the  accounts,  were  coUusively 
j^nd  fraudulently  made,  at  the  instance  and 
request  of  the  officers  of  the  corporation,  with 
Icnowledge  by  all  parties  of  its  insolvency, 
and  with  intent  to  give  and  secure  unjust 
preference  over  other  creditors.  The  plain- 
tiffs prayed  for  sequestration  of  the  property 
of  the  corporation,  and  for  the  appointment 
of  a  receiver,  and  that  the  attached  property 
be  turned  over  to  such  receiver,  and  that  Uie 
defendants  who  had  received  assignments  of 
accounts  should  account  for  the  same  to  the 
receiver.  Upon  this  complaint  an  interloc- 
utory order  was  made,  declaring  the  corpo- 
ration insolvent,  adjudging  sequestration  of 
its  property,  appointing  Morns  Bpeiser  re- 
ceiver thereof;  also,  requiring  the  sheriff  to 
surrender  to  the  reeeiver  all  the  property  held 
by  him  under  the  defendants'  attachment  and 
executions,  and  restraining  all  other  proceed- 
ings in  the  attachment  actions.  This  order 
was  appealed  from,  and  affirmed  bv  this  court 
in  BalHn  v.  Loeb,  78  Wis.  404.  Thereafter, 
the  receiver,  under  the  order  of  the  court, 
sold  the  stock  of  goods,  and  realized  the  sum 
of  $7,225.  The  answer  of  the  first  class  of 
creditors  admitted  the  insolvency  of  the  cor- 
poration, but  denied  all  collusion  or  con- 
spiracy to  obtain  preference,  set  forth  at 
length  their  attachment  proceedings,  and 
claimed  a  first  lien  by  virtue  thereof  on  the 
fund  derived  from  the  sale  of  the  stock  of 
goods.  No  answer  bv  the  second  class  of 
creditors  appears  in  the  printed  case.  The 
third  class  of  creditors,  in  their  answer,  de- 
nied all  collusion  or  conspiracv,  and  denied 
knowledge  of  the  insolvency  or  the  corpora- 
tion when  they  attached,  and  claim  their 
attachment  to  be  a  first  lien  on  the  stock  of 
goods.  They  also  allege  a  fraudulent  con- 
spiracy and  combination  between  the  corpo- 
ration and  the  first  and  second  classes  of  cred- 
itors, to  give  them  preference  over  other 
creditors.  By  means  of  collusive  attachments 
and  assignments,  in  fraud  of  the  other  cred- 
itors of  the  corporation.  This  answer  is  not 
in  form  of  a  counterclaim  or  cross- complaint, 
and  was  served  only  on  the  plaintiffs. 

When  the  action  came  to  trial,  the  plain 
tiffs  moved  for  judgment  upon  the  pleadinirs, 
and,   after  having  taken  the  matter  under 

27  L.  R.  A. 


advisement,  the  trial  court  made  an  order 
providing— First,  that  there  should  be  an 
equal  and  ratable  distribution  of  all  the  prop- 
erty in  the  hands  of  the  receiver  among  all 
the  creditors  of  the  corporation  who  bave 
proven,  or  who  may  prove,  their  claims ;  sec- 
ond, that  no  preference  be  allowed,  and  that 
all  other  proceedings  by  the  defendants  be 
enioined  until  the  further  order  of  the  court ; 
third,  that  the  action,  in  so  far  as  it  at- 
tempts to  set  aside  the  assignment  of  ac- 
counts, be  dismissed,  because  the  same  should 
be  done  in  a  separate  action  brought  by  the 
sheriff;  fourth,  that  the  receiver  should  bring 
suits  against  the  creditors  of  the  second  class 
to  contest  the  validity  of  the  assignments  of 
accounts,  and  report  the  conclusion  to  the 
court ;  fifth,  that  the  distribution  to  creditors 
be  deferred  until  the  conclusion  of  such  suits, 
and  the  filing  of  the  receiver's  report.  In 
the  reciting  clauses  of  this  order,  it  is  said 
that  the  plaintiffs  **  moved  the  court  for  judg- 
ment upon  the  pleadings,  records,  and  facta 
admitted  in  open  court  by  all  parties;  that 
the  corporation  known  as  the  J.  &  £.  B. 
Friend  Lace  Importing  Company,  at  the  date 
mentioned  in  the  amended  complaint,  was 
insolvent,  and  its  insolvencv  was  known  by 
the  corporation  and  the  defendants."  In  a 
subsequent  part  of  the  same  order,  as  after- 
ward amended  by  the  court,  it  is.  however, 
recited  that  the  third  class  of  creditors,  rep- 
resented by  Mr.  Bloodgood,  objected  to  the 
rendering  of  judgment  for  the  plaintiff  on  the 
ground  "that  the  final  order  of  distribution 
to  be  entered  herein  should  contain  a  provis- 
ion that  the  defendants  were  entitled  to  a 
preference  because  thej  had  liens  by  virtue 
of  their  attachmenta  set  out  in  their  answer 
lierein,  and  that  the  insolvency  of  said  de- 
fendant company  was  not  known  to  said 
defendants,  represented  by  said  attomevi 
Bloodgood,  Bloodgood  &  Kemper,  at  the 
time  of  the  issuing  and  levying  of  the  at- 
tachments by  said  respective  aefcndants. " 
It  is  further  recited  in  said  onier  that  said 
third  class  of  creditors  **  offered  to  prove  that 
the  transaction  of  levying  the  attachments 
was  a  voluntary  assignment  of  the  entire 
property  of  the  corporation  defendant,  and 
was  brought  about  by  a  conspiracy  between 
the  attaching  creditors  and  those  taking  the 
assignments,  and  that  one  feature  of  the  fraud 
was  that  those  attachments  should  not  be 
traversed ;  another,  that  there  was  no  legal 
or  equitable  ground  for  those  attachments; 
another,  that  the  property,  when  seized  by 
the  sheriff  under  attachment,  was  to  be  im- 
mediately sold  under  an  order  from  the  court, 
to  be  granted  under  the  statute,  in  order  th^t 
the  corporation  defendant,  or  its  officers, 
might  purchase  the  same ;  another,  that  there 
was  a  conspiracy  to  secure  debts  or  claims  in 
which  the  officers  of  the  corporation  were 
interested, — which  offer  was  considered  im- 
material." The  first  class  of  creditors,  rep- 
resented by  Mr.  Flanders,  appeal  from  so 
much  of  this  order  as  provides  for  an  equal 
distribution  of  property  and  refuses  to  al- 
low any  preference,  and  enjoins  other  pro- 
ceedings by  the  defendant.  The  third  olaaa 
of  creditors,  represented  by  Mr.  Blood g<eod» 
appeal  from  the  whole  order. 
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Jftttrt.  Winkler*  FUmders,  8iiiith» 
Bottmn  A  Vilas,  for  appellant s: 

By  the  levies  of  their  several  attachments 
«nd  executions,  hefore  the  commencement  of 
the  leGeiversbip  proceedings,  the  appellant  ac- 
quired lawful  and  valid  liens  upon  the  prop- 
^tv  of  said  corporation. 

The  property  of  an  insolfent  corporation 


before  prooeedines  for  a  sequestration  is  not 
term. 


a  '*  trust  fund  "  In  the  ordinary  sense  of  the 


Ho9pe9  T.  Narthwettem  lifg.  db  Cwr  Co.  16  L, 
R.  A.  470. 48  Minn.  174:  FoggY,  Blair, rS^  U.  8. 
«41,  88  L.  ed.  724;  HoUiru  v.  BrierflM  Coal  d 
Iron  Co,  160  U.  S.  871,  87  L.  ed.  1118;  WhiU, 
Potter  A  Paige  Ufa.  Co.  v.  Henry  B.  Pettee 
Importing  Go.  80  Fed.  Rep.  8%  Wait,  Insolv- 
ent Ck>rp.  g  142;  2  Pom.  £q.  Jur.  g  1046. 

Whether  solveot  or  insolvent  tbe  capital 
stock  and  property  of  the  corporation  is  a  trust 
fund  created  for  the  payment  of  the  debts 
of  the  corporation. 

Adier  V.  Milwaukee  Patent  Briek  Mfg.  Oo, 
18  Wis.  67;  Nazro  v.  MerehanU  Mvt.  Ine.  Oo, 
«/  Milwaukee,  14  Wis.  295,  802;  Wait,  Insolv- 
ent Corp.  g  142;  2  Morawetz,  Priv.  Corp.  2d 
ed.  g  780;  Union  Nat.  Bank  nff  Chicago  v. 
Dovplase,  1  McCrary,  86. 

The  corporation  mav  employ  its  property  in 
legitimate  channels  of  business  without  restric- 
tion, DotwitbstandiDg  it  is  insolvent,  so  long  as 
oo  sequestration  proceedings  are  commenced 
{Paulding  v.  Chrome  Steel  Co.  U  N.  T.  884), 
and  this  implies  tbe  correlative  right  of  credi- 
tors to  pursue  the  usual  remedies  for  the  col- 
lection and  security  of  their  claims. 

Breene  ▼.  MerdianU  d  Meehaniee  Bajik,  11 
Colo,  07. 

The  legal  ownership  of  the  assets  of  the  cor- 
poration is  not  altered  or  impaired  by  insolv- 
ency. 

2  Morawetz,  Priv.  Corp.  g  672. 

It  is  not  until  sequestration  proceedings  are 
eommenced  that  the  properlv  becomes  im- 
pressed with  a  trust,  in  the  lull  sense  of  the 
term,  and  the  ordinary  remedies  of  creditors 
ere  suspended. 

Breene  v.  Merehante  db  Meehaniee  Bank,  nr- 
pra;  HoUine  v.  Brierfidd  Coal  dt  Iron  Oo.  160 
U.  8.  871,  87  L.  ed.  1118;  Boeeboom  v.  Whit 
taker,  182  111.  88;  Adler  v.  Milwaukee  Patent 
Briek  Mfg.  Co.  18  Wis.  67;  Nofro  v.  Merehante 
Mut.  Ine.  Co.  of  Milwaukee,  eupra;  Varnum  v. 
Mart,  110  N.  T.  101;  Throop  v.  Batch  Litho 
fraphic  Co.  126  N.T.  680;  Em  v.  KniekffHtocker 
Bkctrie  Light  A  Power  Co.  46  N.  T.  8.  R 
761;  CcmmereialNat.  BankofOhicagoY.Bureh, 
40  111.  App.  606. 

The  appellants  havinff  acqufred  valid  liens 
upon  the  property  of  tbe  corporation  by  the 
levies  of  their  attachments  and  executions,  the 
property  in  the  hands  of  the  receiver  is  im 
rnssed  with  those  liens  and  they  must  be  re- 
•coffnized  in  the  distribution  of  said  property. 

Garden  Oitv  Bkg.  d  Tru&t  Co.  ▼.  Geilfuse, 
=66  Wis.  612;  hgrdy.Piankinton  AiiiA,07Wi8. 


Meeere,  Blood^roodt  Bloodicood  ft 
Semper  also  for  appellants. 

Meeere.  Miller,  Noyes  ft  Miller,  with 
Mr.  ^^rvea  T.  Wllliaaif,  for  respondent: 

Appellants  acquired  no  liens  by  virtue  ol 
Ibeir  proceedings  in  attachment  and  by  garn- 
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ishment  and  by  ezecutlon,  taken  with  the 
knowledge  that  the  corporation  was  insolvent. 

Preferences  by  insolvents  are  allowed  by 
statute  only  to  certain  classes  of  creditors — to 
a  laborer,  although  a  stockholder. 

Conlee  Lumber  Co.  v.  Bipon  Lumber  db  Mfg. 
a>.60  Wis.  481;  Rev.  8tat  g  1698;  tSle^^Y. 
Goodwin,  67  Wis.  678. 

But  where  the  relation  of  contractor  and 
contractee  existed  a  preference  was  not  al- 
lowed. 

Lang  t.  Simmone,  64  Wis.  626;  Oampfleld 
V.  Lang,  26  Fed.  Rep.  128. 

If  a  creditor  could  by  garnishment  or  attach- 
ment, or  by  a  creditor's  bill,  obtain  a  prefer- 
ence, the  entire  enactment  of  the  statute  would 
be  rendered  fruitless,  because  no  one  would 
institute  proceedings  under  it.  It  therefore 
seems  to  follow  that  it  was  intended  to  devest 
all  Uens  of  any  individual  creditors  acquired 
after  it  became  insolvent,  and  with  full  knowl- 
edge of  such  insolvency. 

Adler  v.  Milwaukee  Patent  Brick  Mfg.  Co.  18 
Wis.  67;  BalUton  Spa  Bank  v.  Marine  Bank 
of  Milwaukee,  18  Wis.  490;  Piret  Nat.  Bank 
of  Sterene  Point  v.  Knowlee,  67  Wis.  878;  Be 
WaUrbury,  8  Paige,  880,  4  L.  ed.  470;  IMl 
V.  Plankinton  Bank,  87  Wis.  871. 

Tbe  appellants  did  not  acquire  liens  by  said 
proceedings  against  the  property  of  the  insolv- 
ent corporation  liecause  the  property  seized 
was  a  trust  fund,  of  which  the  directors  of  the 
corporation  were  trustees,  and  to  which  all  the 
creditors  were  beneficiaries. 

Ford  V.  Plankinton  Bank,  eupra;  BalUn  v. 
Loeb,  78  Wis.  404;  Firet  Nat.  Bank  of  Stevene 
Point  Y.  KnowUe.  67 Wis.  887;  Haywood y.  Lin- 
coln Lumber  Co.  64  Wis.  646;  P&were  y  Hamilton 
Paper  Oo.  60  Wis.  28;  Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.  eupra;  27  Am.  L.  Rev.  846; 
Lyone-Thomae  Hardware  Co.  v.  Perry  Stove 
Mfg.  Go.  22  L.  R  A.  802,  86  Tex.  148;  Dun- 
eombY.  New  York,  H.  dt  N.  B.  Co.  88  N.  T.  1; 
Currie  v.  Bowman,  26  Or.  864;  Bouee  v.  Mer- 
ehanU Nat.  Bank,  6  L.  R  A  878,  46  Ohio  8t 
498:  Wood  v.  Dummer,  8  Mason,  809;  Sanger 
V.  Upton,  91  U.  8.  66,  28  L.  ed.  220;  Ourran 
V.  Arkaneae.  66  U.  8.  16  How.  8 12.  14  L.  ed. 
709;  Upton  v.  Tribileoek,  91  U.  8.  45.  23  L. 
ed.  208;  2  Pom.  Bq.  Jur.  1046;  Taylor,  Priv. 
Corp.  769;  Hopkin^e  App.  90  Pa.  76;  Boeeboom 
V.  Whittaker,  182  HI.  81;  2  Morawetz,  Priv. 
Corp.  80fr-861:  Lan^e  App.  105  Pa.  49,  61 
Am.  Rep.  166;  Adame  v.  Kehlor  MiU.  Oo.  86 
Fed.  Rep.  488. 

In  the  exent  of  the  insolvency  of  a  corpora- 
tion its  property  becomes  a  trust  fund  in  the 
hands  of  its  directors  to  be  administered  pri- 
marily for  the  benefit  of  its  creditors  and  then 
for  the  benefit  of  its  stockholders,  and  in  the 
distribution  of  this  trust  fund  by  tbe  directors, 
as  trustee^  all  creditors  are  entitled  to  share 
ratably. 

Ford  V.  Plankinton  Bank.  87  Wis  863;  Bolh 
hine  v.  Bmbry,  1  Smedes  ft  M.  Ch.  207;  Hay- 
tcood  V.  Lincoln  Lumber  Co.  64  Wis.  689;  Firet 
Sat.  Bank  (fStevene  Point  v.  Knowlee,  67  Wis. 
878;  BaUin  v.  Loeb,  78  Wis.  404;  Marr  v.  Bank 
of  Weet  Tenneeeee,  4  Coldw.  471;  State  v. 
Brockman,  89  Mo.  App.  181;  Coneolidated  Tank 
Line  Co.  v.  Eaneae  OityVarnieh  Co.  46  Fed. 
Rep.  7;  Lyone-Thomae  Hardware  Co.  v  Perry 
Stave  Mf^.  0^.  22  L.  R  A.  802,  86  TeX.  148; 
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Thompson  t.  Huron  Lumber  Co.  4  Wash.  600; 
Leipold  V.  Marony^lLett,  128;  Shea  v.  MahryA. 
Lea,  819;  Bouu  v.  Merchanti  Nat. Bank,  6  L.  K. 
A.  878,  46  Ohio  St.  498;  Oearge  T,  Smith  Mid- 
dlings Purifier  Co.  v.  McGroarty,  186  U.  8.  237, 
84  Lu  ed.  846;  Bightower  v.  Mustain,  8  Ga.  506. 

The   doctrine    that   creditors   must  share 
equally  is  only  an  example  oi  the  wellestab 
lisbed  rule  that  equality  is  equity,  and  this 
principle  is  peculiarly  applicable  to  the  assets 
of  a  corporation. 

2  Morawetz,  Priv.  Corp.  g  808;  Pom.  Eq. 
Jur.  S  410;  Wait,  Insolvent  Corp.  §  162;  27 
Am.  L.  Rev.  846;  88  Cent  L.  J.  240;  Taylor, 
Priv.  Corp.  §S  668,  758. 

No  single  creditor  as  cestui  que  trust  can 
■how  any  reason  why  his  share  In  the  trust 
fund  should  be  greater  than  that  of  his  fel- 
lows, and  thus  the  only  rule  a  court  of  equity 
can  adopt  Is  that  of  equality  among  all  credi- 
tors. 

Richards  ▼.  Ifew  Hampshire  Ins.  Co.  48  N. 
H.  268;  Bradley  v.  Faru>dl,  Holmes,  C.  C. 
488;  2  Cook,  Stock  &  Stockholders.  8d  ed.  § 
661,  p.  988,  noU  S. 

As  the  defendant  corporation,  when  insolv- 
ent, could  not  by  its  own  act  prefer  any  single 
creditor,  a  creditor  could  not  by  any  act  on 
bis  part  gain  a  preference. 

BaUin  v.  Loeb,  78  Wis.  404;  Marr  v.  Bank 
0f  West  Tennessee,  4  Coldw.  471;  Pierce  v. 
Milwaukee  Canstr.  Oo.  88  Wis.  258;  P<wers  v. 
Hamilton  Paper  Co.  60  Wis.  28;  Shea  v.  Mabry, 
1  Lea.  819;  Leipold  v.  Marony,  7  Lea,  128; 
Hopkins^s  App.  90  Pa.  69;  Walker  v.  Miller fi9 
Fed.  Rep.  869;  8tats  v.  Brockman,  89  Mo. 
App,  181;  First  Nat.  BankqfSelrna  v.  CoBw, 
88  U.  a  21  Wall.  609,  22  L  ed.  687. 

Winslow, «/.,  delivered  the  opinion  of  the 
court : 

A  creditor  of  an  insolvent  corporation, 
knowing  its  insolvency,  attaches  its  prop- 
erty, without  collusion  with  the  officers  of 
the  corporation.  Afterwards,  and  while  the 
attached  propcrtv  is  in  the  hands  of  the  offi- 
cer, another  creditor  obtains  Judgment,  and 
commences  an  action,  under  section  8216, 
Rev.  Stat.,  to  close  up  its  affairs  and  seques- 
trate its  property,  making  the  attaching  cred- 
itor and  the  officer  parties  to  the  suit.  Can 
the  attaching  creditor  be  deprived  of  his  lien 
upon  the  property  aittached,  and  be  compelled 
to  ahare  equally  with  all  other  creditors  in 
the  property  of  the  corporation?  This  is  the 
single  question  which  is  sharply  presented 
in  this  case.  The  complaint  chargea  a  fraud  - 
ulent  and  collusive  attachment  by  the  first 
class  of  creditors;  and  a  preliminary  order, 
based  on  this  complaint^  requiring  the  sher- 
iff to  surrender  the  attached  property  to  the 
receiver,  was  afilrmed  by  this  court.  Ballin 
V.  Loeb,  78  Wis.  404.  The  ultimate  rights 
of  the  attaching  creditors  were  not  deter- 
mined on  that  appeal,  however;  but  it  was 
held  that  they  must  come  into  this  action 
for  any  share  of  the  proceeds  of  the  property, 
or  for  any  remedy  against  it.  The  effect  of 
that  decision  was  simply  to  hold  that  the  re- 
ceiver was  entitled  to  the  possession  of  the 
property  for  the  purpose  of  winding  up  the 
affairs  of  the  corporation,  and  that  all  claims 
of  liens  upon  property  most  be  litigated  in 
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this  action.    On  the  trial  the  plaintiffs  aban- 
doned all  charges  of  collusion  and   fraud,, 
and  rested  solely  on  the  ground  of  the  cor- 
poration being  insolvent,  and  that  the  attach- 
ing creditors  had  knowledge  of  such  insol- 
vency when  they  attached.     And  thus  the 
question  presents  itself,  as  first  above  stated. 
Upon  this  question,  the  plaintiffs  rest  their 
case  upon  the  so-called  ''trust- fund  doctrine,*^ 
and  take  a  broad  ground  that  from  the  mo- 
ment a  trading  corporation  becomes  insolvent 
its  assets  become  a  trust  fund  for  the  benefit 
of  its  creditors,  and  that  no  creditor,  know- 
ing of  its  insolvency,  can  obtain  a  valid  lien 
by  attachment  of  any  of  the  property ;  and 
they  argue  that  this  doctrine  has  received 
the  express  or  implied  sanction  of  this  court. 
It  must  be  admitted  that  there  are  authori- 
ties in  other  jurisdictions  holding  this  doc* 
trine  to  its  full  extent,  but  it  certainly  ha* 
not  been  held  by  this  court  that  a  creditor 
of  an  insolvent  corporation  may  not  obtain 
a  valid  lien  by  attaching  its  property  in  a 
bona  fide  attempt  to  collect  his  debt.     The 
cases  which  are  principally  relied  upon  by 
the  plaintiffs  as  having  sanctioned  the  trust- 
fund  doctrine,  in  this  court,  are  First  Nut* 
Bank  of  Stevens  Point  v.   Knowles,  67  Wis. 
878 ;  Haywood  v.  Lincoln  Lumber  Co.  64  Wis. 
689 ;  BoUlin  v.  Loeb,  78  Wis.  404 ;   Foi-d  y. 
Plankinton  Bank,  87  Wis.  868.     A  brief  re- 
view of  the  Questions  actually  decided   In 
these  cases  will  be  useful.     In  Uaywood  v. 
Lincoln  Lumber  Ob.,  it  was  held  that  direct- 
ors of  an  insolvent  corporation  could  not  law- 
fully convey  or  mortgage  the  corporate  prop- 
erty to  themselves,  to  secure  their  own  ciai  ois 
against  the  corporation.     In  First  Nat.  Bank 
of  Stevens  Point  v.  Knowles,  it  was  held  that 
a  trust  deed  of  an  insolvent  manufacturing^ 
corporation,  to  secure  bonds  given  to  certain 
creaitors,  some  of  whom  were  directors  of 
the  corporation,  was  void,  because  made  with 
the  intent  to  hinder,  delay,  and  defraud  other 
creditors,  and  because  it  liad  the  effect  of  a 
fraudulent  preference  of  certain  creditors,  ta 
the' ejQSlusion  of  all  others.    In  BaUin  ▼. 
Loeb,  it  was  held,  as  previously  stated  in 
this  opinion,  that  an  attaching  creditor  of 
an  insolvent  corporation,  whose  attachment 
was  charged  to  have  been  fraudulent  and 
collusive,  must  come  into  this  action,  and 
assert  his  ri^bts  to  a  Hen  upon  the  attached 
property.    The  same,  in  principle,  was  the 
holding  in  Ford  v.  Plankinton  Bank.    In  the 
last-named  case   It  was  charged  that  judg- 
ments by  confession  had  b^n  collusively 
and  fraudulently  obtained,  and  levies  made 
thereunder ;  and  it  was  held  that  the  prop- 
erty levied  upon  must  go  into  the  hands  of 
the  receiver,  and  that  a  creditor  must  seek 
and  enforce  his  lien,  if  any,  in  the  sequestra- 
tion action.     On  the  other  hand,  in  Garden 
City  Bkg.  db  Trust  Co.  v.  Qeilfass,  86  Wis.  612, 
it  was  distinctly  held  that  where  an  insol- 
vent corporation  had  Dade  a  valid  assign- 
ment for  the  benefit  of  its  creditors,  under 
the  statute,  such  assignment  was  not  super- 
seded or  affected  by  the  appointment  of  a  re- 
ceiver in  an  action  against  the  corporation, 
under  section  8216,  Hev.  Stat.    We  believe 
the  foreg6ing  is  a  fair  statement  of  the  ques- 
tions actuiiliy  presented  and  decided  in  the 
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named,  and  from  this  statement  it  seems 
▼ery  certain  that  the  question  here  presented 
has  not  been  foreclosed  or  decided  by  this 
court. 

The  intangible  body  known  to  the  law  as 
a  **  corporation"  must  necessarily  act  by  its 
a^Dts,  and  these  agents  are  its  managing 
officers.  An  agent  who  is  handling  the  funds 
or  properly  of  his  principal  acts  in  a  trust 
capacity,  and  is  in  a  sense  a  trustee.  The 
managing  officers  of  the  corporation  are  there- 
fore at  all  times  trustees  for  the  corporation 
and  its  stockholders.  It  may  also  be  cor- 
rectly said  that  the  corporate  property  in  the 
han<M  of  the  receiyer  is  a  trust  fund  for  the 
benefit  of  creditors,  in  the  sense  that  it  is  to 
be  applied  to  the  payment  of  the  corporate 
creditors  before  it  can  be  applied  for  the  use 
or  benefit  of  the  stockholaers.  The  plain- 
tiff's contention  is  broader  than  this,  and  is 
to  the  effect  that  when  a  corporation  in  fact 
becomes  insolvent,  though  still  doine  busi- 
ness, the  managing  directors  thereof  become 
**  trustees"  of  the  corporate  property,  in  the 
full  and  complete  sense  of  the  term,  and  can 
make  no  disposition  of  such  property  to  one 
creditor  to  tiie  exclusion  of  others,  nor  can 
a  creditor,  acting  in  good  faith,  acquire  a 
yalid  lien  upon  the  corporate  property  by  at- 
tachment. As  to  the  first  branch  of  this 
proposition,  to  the  effect  that  the  directors 
cannot  convey  or  mortgage  the  corporate  pro- 
perty to  a  creditor,  we  are  not  now  con- 
cerned, because  that  question  does  not  arise 
in  this  case.  The  sole  question  here  is 
whether  a  diligent  creditor,  knowing  of  the 
corporate  insolvency,  and  bringing  his  at- 
tachment proceedings  in  an  honest  effort  to 
collect  his  debt,  can  acquire  a  valid  lien 
upon  the  corporate  property,  which  will  be 
protected  upon  a  subsequent  sequestration 
action.  Upon  this  question  we  have  no  hesi • 
tation  in  holding  that  such  a  creditor  will 
acquire  a  valid  lien.  To  hold  otherwise  is 
to  hold,  in  effect,  that  a  debt  cannot  be  col- 
lected by  onlinaiy  processes  of  law,  from  an 
insolvent  corporation ;  that  the  corporation 
may^  bay  and  sell,  make  contracts,  and  trans- 
act its  ordinary  business,  but  that  it  enjovs 
a  practical  immunity  from  all  the  laws  for 
the  enforcement  of  its  obligations,  until  some 
creditor  sees  fit  to  commence  an  action  to 
wind  up  ita  affairs.  In  other  words,  it  may 
buy  property,  but  cannot  be  compelled,  by 
ordinary  processes  of  law,  to  pay  for  it ;  ft 
may  contract,  but  cannot  be  compelled  to 
perform  its  contract;  it  is  provided  with  a 
abield,  which  becomes  to  all  intents  and  pur- 
poees,  a  sword  in  its  hands,  asrainst  the  dili- 
gent creditor.  Certainly,  no  such  immunity 
from  the  ordinair  laws  governing  the  rights 
of  creditors  is  given  it  by  statute.  On  the 
ccmtrary,  the  statute  provides  (Rev.  Btat. 
%  2739)  that  any  creditor  may  proceed  bv  at- 
tachment against  the  property  of  his  debtor, 
**  whether  a  natural  person  or  corporation ;" 
and  in  vain  do  we  look  for  any  exception  in 
the  statute  law,  such  as  is  claimed  here.  We 
shall  not  attempt  to  inmft  any  such  excep- 
tion on  the  statute  by  decision.  We  see  no 
good  reason  why  a  trading  corporation,  so 
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long,  at  least,  as  it  deals  with  others  in  its 
ordinary  course  of  business,  should  not  be 
subject  to  the  ordinary  remedies  provided  by 
the  law  for  the  collection  of  debts.  Its  prop- 
erty is  certainly  not  trust  property,  in  the 
sense  that  it  cannot  be  relied  on  by  its  cred- 
itors to  respond  to  the  ordinary  processes  of 
the  law,  sued  out  in  good  faith.  The  fol- 
lowing authorities  fully  bear  out  these  views, 
and  we  cite  them  as  sustaining  the  point  now 
decided,  without  affirming  or  denying  their 
correctness  in  other  respects.  White,  Potter 
d  Paige  Mfg.  Co.  v.  Bewry  B.  Pettee  Import- 
ing  Co.  80  Fed.  Rep.  864 ;  Boepea  v.  Iforth- 
toestern  Mfg.  A  Car  Co.  15  L.  R.  A.  470,  48 
Minn.  174 ;  Fogg  v.  BUUr,  188  U.  8.  684,  88 
L.  ed.  721 ;  BtMine  v.  Brierfield  Coal  db  Iron 
Co.  160  U.  8.  871,  87  L.  ed.  1118;  Boteboam 
▼.  Whittaker,  183  111.  81. 

From  these  views,  it  follows  that  the  first 
class  of  creditors  was,  upon  the  facts  before 
the  court,  entitled  to  have  their  attachment 
liens  adjudged  valid,  and  to  be  first  paid 
out  of  the  proceeds  of  the  attached  property 
in  the  hands  of  the  receiver,  and  hence  that 
the  judgment  of  the  superior  court  must  be 
reversecf. 

Another  question  now  arises,  on  the  appeal 
of  the  third  class  of  creditors.  They  claim, 
in  the  event  of  reversal,  the  case  ahould  be 
remanded  for  a  new  trial  in  order  that  they 
ma^  litigate  the  good  faith  of  the  attachment 
levied  by  the  first  class  of  creditors,  whidi 
thev  allege  in  their  answer  were  collusive 
and  fraudulent.  The  difficulty  is  that  they 
are  not  in  a  position  to  litigate  the  question. 
It  is  true  they  allege  bad  faith  and  collusion 
bv  the  first  class  ox  creditors,  but  thev  only 
did  so  by  way  of  answer  to  the  plaintiff 'a 
complaint.  They  did  not  even  allege  the 
facts  as  a  counterclaim,  nor  was  the  answer 
served  on  the  defendants  whose  rights  they 
seek  to  attack.  They  have  neither  formed 
nor  attempted  to  form,  any  issue  with  their 
codefendants.  8uch  a  question  arising  be- 
tween defendants  must  undoubtedly  be  raised 
by  an  appropriate  pleading  which  the  code- 
fendants whose  rights  are  assailed  have  an 
opportunity  to  answer.  It  would  seem  to  be 
neoessary  to  do  this  by  croas-complaint  at 
under  the  old  equitv  practice.  Treeter  v. 
Sheboygan,  87  Wis.  496 ;  Van  Santvoord,  Eq. 
Pr.  p.  324.  Certainly  no  such  issue  having 
been  tendered  or  raised  by  the  third  class  <» 
creditors,  the  first  class  of  creditors  is  not 
called  upon  to  meet  it.  They  are  only  re- 
quired to  meet  the  plaintiffs'  claims,  and 
the  plaintiffs  having  abandoned  all  claima 
of  fraud  and  collusion,  as  they  had  a  perfect 
right  to  do,  that  issue  has  disappearea  from 
the  case  so  far  as  the  first  class  of  creditors 
are  concerned. 

Bo  much  of  the  order  appealed  from  aa  pro- 
tideafor  an  equal  distribution  among  ereditore 
of  all  property  in  the  handa  of  the  receiver,  and 
deniea  any  preference,  and  er^oina  further  pro- 
eeedinga  by  tns  defendanta,  ia  reveraed,  with 
costs,  upon  both  appeals,  and  the  remainder 
of  the  order  ia  affirmed,  and  the  action  is  re- 
manded for  further  proceedings  in  accordance 
with  law. 
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6.  H.  8£AMANd,  Receiver   of   Milwaukee 
Mutual  Fire  los.  Co.,  Re$pt., 

KNAPP,  STOUT  &  Ca  COMPANY, 

Appt, 
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1.  A  valid  contract  of  insurance  may  be 

made  in  one  state  upon  property  located  in  an- 
other altbouRb  the  insurer  is  not  entitled  to  do 
business  In  the  state  where  the  property  Is  lo- 
cated. 

S.  The  office  of  the  insorer  is  the  pUMe 
of  contract  where  It  In  response  to  tbe  re- 
quest of  a  broker  not  its  agent  malls  a  policy, 
^lank  application  and  premium  note  to  tbe 
property  owner  in  another  state  for  him  to  fill 
the  blanks  and  return  the  application  and  note 
for  the  approval  of  tbe  insurer. 

3«  A  broker  is  not  the  anient  of  the  in* 
aaror  in  procurinir  insurance  where,  having  no 
authority  from  or  blanks  of  the  insurer,  he  re- 
quests it  to  write  a  certain  policy,  which  it  does, 
and  for  his  services  allows  him  a  commission  on 
the  cash  premium  received. 

(January  8, 1806.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Milwaukee  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover an  assessment  upon  au  insurance  pre- 
mium note.    Affirmed. 

Statement  br  Oassoday*  J.: 

It  appears  from  tlie  record  that  the  Mil- 
waukee Mutual  Fire  Insurance  Company  was 
a  corporation  duly  organized  and  existing 
under  sections  1941a  to  1941/,  Rev.  Stat. ,  in- 
clusive, during  all  the  times  lierein  men- 
tioned, doine  a  business  of  insurance  upon 
the  mutual  plan ;  that  during  all  of  the  same 
time  the  defendant  herein  has  been  a  corpora- 
tion duly  organized  and  ezistinff  under  the 
laws  of  Wisconsin,  with  its  headquarters  or 

f»lace  of  business  in  this  state,  and  doing  a 
umber  business  in  this  and  other  states :  that 
December  8,  1888,  tbe  defendant  was  the 
owner  of  certain  lumber,  lath,  ahinj^les,  sash, 
doors,  blinds,  timljer,  and  logs  in  its  yard  at 
Ft.  Madison,  Iowa,  and  at  that  date  procured 
a  policy  of  Insurance  on  the  same  from  said 
Milwaukee  Company  for  $2,500,  to  run  for  a 
period  of  five  years,  mutual  in  its  form,  and 
at  the  same  time  gave  the  Milwaukee  Com- 
pany its  premium  note  for'$250,  payable  in 
installments  at  such  times  as  tlie  directors  of 
•aid  company  might  order  or  assess  for  the 
losses  and  expenses  of  said  company,  pursuant 
to  its  charter  and  by-laws;  that  April  28, 
1888,  the  defendant  was  the  owner  of  certain 
other  lumber,  lath,  shingles,  sash,  doors, 
blinds,  timber,  and  logs  situate  in  its  yard 
at  St.  Louis,  Mo.,  and  at  that  date  procured 
a  policy  of  insurance  thereon  from  said  Mil- 
waukee Company  for  $1,600,  to  run  for  the 
period  of  five  years,  mutual  in  its  form,  and 
at  the  same  time  gave  back  a  premium  note 


Nora.— For  the  decisions  on  business  by  foreign 
Insurance  companies,  see  note  to  State  v.  Ackerman 
lOhio)  24  L.  B.  A.  286,  and  as  to  what  constitutes 
**  doing  business  within  the  state,** see  note  to  Cone 
Bxport  ft  Commission  Oo.  v.  Poole  (8.  a)  S4  U  B* 
jL»  ffiv* 

9T  L.  R.A. 


of  $120,  payable  in  installments  at  such 
times  as  the  directors  of  said  company  might 
order  or  assess  for  the  losses  and  expenses  of 
said  company,  pursuant  to  its  charter  and  by- 
laws ;  that  January  8,  1891,  the  plaintiff  was 
appointed  receiver  of  said  Milwaukee  Com- 
pany, and  qualified  as  such ;  that  July  9, 
1892,  the  plaintiff,  under  the  direction  of  the 
court,  assessed  the  defendant  on  said  first- 
named  policy  $125,  and  on  said  second- named 
policy  $60,  and  the  same  was  confirmed  by 
the  superior  court  for  Milwaukee  county; 
that  the  plaintiff  gave  due  notice  of  such  as- 
sessment to  the  defendant,  and  demanded  pay- 
ment thereof,  as  provided  by  said  charter  and 
by-laws  of  the  Milwaukee  Company,  but  tbe 
defendant  refused  to  pay  the  same ;  that  No- 
vember 14,  1892,  tlie  plaintiff  commenced 
this  action,  alleging  the  facts  mentioned  in 
proper  form,  and  other  appropriate  facts. 
The  defendant  answered  saia  complaint  by 
way  of  admissions,  denials,  and  allegations 
to  the  effect  that  the  policy  of  $2,500  was 
made  in  Iowa,  and  in  violation  of  the  ]a¥r8 
of  that  state,  and  was,  therefore,  void,  and 
that  the  policy  of  $1,500  was  made  in  Mis- 
souri, and  contrary  to  the  laws  of  that  state, 
and  was,  therefore,  void;  that  the  parties 
thereupon  waived  a  jury,  and  tried  said  cause 
before  the  court  upon  a  written  stipulation  of 
the  facts  as  applicable  to  the  first  cause  of 
action,  to  the  effect  that  at  the  times  men- 
tioned W.  E.  Smith  &  Co.  were  insurance 
brokers  in  Chicago,  and  as  sucb  solicited 
insurance  of  the  defendant  at  its  office  in  St. 
Louis,  to  be  written  upon  tbe  mutual  plan 
or  in  mutual  companies ;  that  the  defendant 
thereupon  **  consented  to  take  insurance  in  ac- 
ceptable companies  from  said  William  £. 
Smith  &  Co.,  upon  tbe  mutual  plan,  upon  its 
property  located  at  Fort  Madison ;"  that  Smith 
&  Co.  then  applied  by  letter  to  the  Milwaukee 
Company  at  Milwaukee  to  write  a  portion  of 
said  insurance,  whereupon  the  Milwaukee 
Company,  at  its  office  in  Milwaukee,  filled 
out  an  application  with  a  note  at  tbe  bottom 
thereof,  except  the  answers  to  the  questions 
therein,  a  copy  of  which  application  and  note 
is  annexed  to  the  stipulation  and  in  th« 
record,  and  made  a  part  thereof,  together  with 
the  policy  of  insurance  upon  the  property  of 
the  defendant  at  Ft.  Madison,  bearing  date 
at  Milwaukee,  December  8,  1888,  insuring 
said  property  in  the  sum  of  $2,500  for  the 
period  of  five  years,  and  whicb  policy  upon 
Its  face  states  that  it  was  issued  in  con- 
sideration of  the  assured  having  paid  the 
cash  premium  of  $50,  and  having  given  its 
premium  note  for  the  sum  of  $250.  a^rreelng 
thereby  to  pay  all  such  sums  as  might  be  as- 
sessed on  such  note  by  the  board  of  directors 
of  the  Milwaukee  Company  in  accordance 
with  the  charter  and  by-laws  of  said  com- 
pany; that  said  applioation,  note,  and  policy 
of  insurance  were  mailed  by  the  Milwaukee 
Company  to  said  Smith  A  Co.,  and  by  them 
were  mailed  to  the  defendant  at  its  ofiloe  in 
St.  Louis :  that  thereupon  the  defendant  ac- 
cepted said  policy  of  insurance,  and  answered 
said  ouestions  contained  in  said  application, 
and  signed  said  application  and  accompany- 
ing note,  and  returned  the  same  to  said  dmith 
&  Co.,  together  with  the  cash  premlam  ol 


See  also  28  L.  R.  A.  430;  3(J  L.  R.   A.  271 ;  47  L.  R.  A.  450. 
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$60,  mod  that  Bmith  A  Co.  receipted  therefor 
mod  that  thereupon  Smith  A  Co.  maiied  said 
mpplication  and  premium  note  to  said  Mil- 
waulcee  Company,  and  remitted  to  said  Mil- 
waukee Company  said  cash  premium  of  $50, 
less  20  per  cent  thereof,  allowed  by  said  Mil- 
waukee Company  to  said  Smith  &  Co.  as  com- 
mission in  procuring  said  insurance;  that 
afterwards  all  transactions  relating  to  said 
policy  and  said  risk  were  conducted  and  car- 
ried on  by  mail  directly  between  the  Mil- 
waukee Company  and  the  defendant;  that 
said  Smith  &  Co.  were  never  the  regularly 
appointed  agents  of  the  Milwaukee  Company, 
and  never  had  authority  to  write  policies  for 
that  company,  and  never  had  in  their  posses- 
sion any  blank  policies  of  said  Milwaukee 
Company,  and  were  never  employed  by  the 
Milwaukee  Company  to  solicit  insurance  for 
It,  but  that  said  Milwaukee  Com  pan  v  from 
time  to  time  issued  policies  on  risks  that  had 
been  procured  by  said  Smith  &  Co.,  upon 
which  the  insurance  oompanv  allowed  said 
Smith  A  Co.  a  commission  of  20  per  cent  of 
the  first  cash  premium  collected,  as  com- 
pensation for  securing  the  business ;  that  the 
stipulation  as  to  the  second  cause  of  action 
was  substantially  the  same  as  the  first,  except 
that  the  date  of  the  policy  was  April  28,  1888, 
and  for  $1,600,  for  a  period  of  nve  years,  on 
property  of  the  same  kind,   located  at  St. 
Louis;  and  that  the  Manufacturers'  Mutual 
Fire  Insurance  Company  of  St.  Louis,  Mo. , 
acted  as  broker  in  procuring  said  policy,  in- 
stead of  said  William  E.  Smith  A  Co.    At 
the  dose  of  the  trial  the  court  found  as  mat- 
ters of  fact,  in  effect,  that  the  allegations  of 
the  complaint  were  true ;  that  the  facts  con- 
tained in  said  written  stipulation  were  true ; 
(8)  that  the  contracts  sued  upon  were  both 
made  and   completed   within  the  state  of 
Wisconsin,   between  corporations  organized 
under  the  laws  of  Wisconsin  and  were  valid; 
(4)  that  the  persons  who  solicited  the  insur- 
ance in  the  case  of  each  of  said  policies  were 
insurance  brokers  residing  outside  of  Wis- 
consin, and  were  not  the  afi:ent8  of  the  Mil- 
waukee Company,  and  in  so  far  as  tliey  acted 
In  procuring  said  Insurance  were  the  agents 
of  the  assured;  (6)  that  said  policies  or  in- 
surance and  the  accompanving  notes  were 
legal  and  valid  policies  and  notes,  and  were 
issued  and  made  on  due  and  valid  consider- 
ation ;  (6)  that  Uie  Milwaukee  Company  had 
never  procured  a  license,  or  complied  with 
the  laws  of  the  state  of  Missouri  or  the  state 
of  Iowa;  that  the  Milwaukee  Company  was 
duly  authorized  to  make  said  contracts  under 
and  according;  to  the  laws  of   Wisconsin. 
And  as  conclusions  of  law  the  court  found, 
io  effect,  that  the  plaintiff  was  entitled  to 
judgment  upon  both  causes  of  action  alleged 
as  prayed ;  that  the  facts  alleged  in  the  an- 
swer, as  shown  by  the  stipluation,  did  not 
eonstitutf^a  defense  to  either  cause  of  action : 
and  judgment  was  thereby  oidered  against 
the  defendant  and  in  favor  of  the  plaintiff 
for  the  amount  of  said  assessments  with  in- 
terest, together  with  costs.    From  the  judg- 
ment entered  upon  said  findings  aocordlngiy 
the  defendant  brings  this  appeal. 

Meatn.  La  Boole  4b  Hunt  for  appellant. 
t7  L.  R  A. 


Mr.  George  E.  SuiherUuid,  for  respond- 
ent: 

There  was  nothing  to  be  done  at  the  place 
of  delivery  to  comptete  the  contracts  of  insur- 
ance. They  were  absolutely  completed  at  the 
home  office  of  the  company  in  Milwaukee. 

When  they  were  mailed  at  Milwaukee  they 
were  valid,  subsisting  contracts  of  insurance, 
then  in  full  force  and  effect  Under  such  dr- 
cumstanoes  the  place  of  the  contract  is  the 
place  where  the  policy  is  issued. 

Pomercy  v.  Manhattan  L,  Ins,  €h.  40  HI. 
898;  Oox  V.  United  States,  31  U.  S.  6  Pet.  172, 
8  L.  ed.  858;  noU  to  Ford  v.  Buckeye  StaU 
Int.  Co,  90  Am.  Dec.  671. 

The  business  of  insurance  brokers  is  a  dis- 
tinct line  of  business,  and  the  insurance 
broker  has  a  definite  standing  before  the  law. 
He  is  agent  for  the  insured. 

2  Am.  A  Eng.  Encyclop.  Law,  p.  696. 

A  contract  takes  effect  as  such  at  the  place 
where  it  was  intended  to  be  delivered  and  be* 
come  operative,  and  the  liability  of  the  parties 
is  determined  by  the  law  of  that  place. 

Lee  V.  SeUeek,  88  N.  T.  615:  Tii^en  ▼.  BMr, 
88  U.  S.  21  Wall.  246,  22  L.  ed.  688. 

The  place  where  the  acceptance  of  a  pro- 
posal is  mailed  is  the  place  of  the  contract 

Ma(^ier  v.  Frith,  6  Wend.  108.  21  Am.  Dec. 
262;  Vcssar  v.  Camp,  14  Barb.  841;  Clark  v. 
Dalee,  20  Barb.  42;  BeU  v.  Packard,  69  Me. 
105,  81  Am.  Rep.  251;  Taylor  v.  Merchant 
F.  Int.  Co.  of  Baltimore,  50  U.  S.  9  How.  890, 
18  L.  ed.  187;  Mclntyre  v.  Parke,  8  Met.  207; 
Adame  v.  LideeU,  1  Bam.  A  Aid.  681. 

When  application  is  sent  to  the  home  office 
for  approval  and  Issuance  of  a  policy,  the  con- 
tract is  complete  when  the  policy  is  issued  and 
mailed. 

ShaUuekr.  Mutual  L.  Ine.  Co.  nf  New  York, 
4  Cliff.  698;  Whiteomb  v.  Phmix  Mut.  L.  Ine. 
Oo.  (Mass.) 8  Rep.  642;  Northampton  Mut.  Lite 
Stock  Ine.  Co.  v.  Tuttle,  40  N.  X  L.  476:  Smith 
V.  Ineuranee  Oo.  10  Ins.  L.  J.  180;  Lamb  v. 
Boweer,  7  Bisa  816;  Buth  v.  New  Tork  MuL 
Ine.  Co.  8  Bosw.  588;  Deemaue  v.  Inevranee 
Oo.  7  Ins.  L.  J.  926;  Bvntley  v.  MerriU,  82 
Barb.  626:  Western  v.  Qeneeee  Mut.  Ine.  Co.  1$ 
N.  T.  258;  Northweetem  Mut.  L.  Ine.  Co.y. 
Elliott,  7  Sawy.  17;  CromweU  v.  Boyal  Canet- 
dian  Ine.  Oo.  49  Md.  866.  88  Am.  Rep.  258; 
Todd  V.  State  Ine.  Co.  of  Mieeouri,  11  Phlla. 
855;  Taylor  v.  MerehanU  F.  Ine.  Oo.  of  BoM- 
more,  eupra;  Midland  Oo.  ▼.  Broat,  17  L.  R 
A.  812,  50  Minn.  562;  Brinker  v.  Sdieune- 
mann,  43  HI.  App.  659;  Armstrong  v.  Beet,  25 
L.  R.  A.  188,  112  N.  C.  59;  Bishop,  Cont. 
g  1878.  note,  and  cases  cited. 

Policies  are  binding  on  the  insurance  com- 
pany, even  though  the  companv  were  uqI^ 
licensed  to  do  business  iu  the  foreign  state. 

Therefore,  the  defendant  has  received  full 
consideration  in  valid  insurance,  and  ought  to 
pay  for  it. 

Leonardo.  Waehhum,  100  Mass. 251;  Eart- 
ford  Live  Stock  Ine.  Co.  v.  Matthewe,  102  Mass. 
221;  Olark  v.  Middleton,  19  Mo.  58;  Columbue 
Ine.  Co.  ▼.  Walsh,  18  Mo.  229;  Union  Mut.  L. 
Ine.  Oo.  V.  MeMiUen,  24  Ohio  St.  67;  Connee- 
ticut  Riwr  Mut.  F.  Ine.  Co.  v.  Whipple,  61  N. 
H.  61;  OonneettctU  River  Mut.  F.  Ine,  Co.  ▼. 
Way,  62  N.H.  612;  Bhrman  v.  Union  Ins.  On 
9  Ins.  L.  J.  847;  Watertown    F.  Ine,  Cb.  ▼. 
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Simons,  98  Pa.  620;  American  Ins.  Co,  v.  WeU- 
man,  69  Ind.  418;  Beffler  ▼.  Oermon  MuL  F. 
Ins,  Co,  68  Ind.  847;  Atlantic  Mut.  F,  Ins,  Co. 
V.  Coneklin,  6  Gray,  73;  Provincial  Ins.  Co,  v. 
Lapsley,  15  Grav,  262;  Oanser  v.  Fireman's 
Fund  Ins.  Go.  84  Minn.  372;  Phenix  Ins,  Co. 
▼.  Pennsylvania  0. 20  L.  R.  A.  405, 184  Ind. 
«15;.-flyrfo  ▼.  Ooodnow,  8  N.  Y.  266;  Western 
T.  Oenesee  Mut.  Ins,  Co.  12  N.  Y.  268;  HuntUy 
T.  Merria,  82  Barb.  636;  aay  Fire  dk  Marine 
Ins.  Co.  V.  Huron  Salt  A  Lumber  Co.  81  Mich. 
846;  Voorheis  v.  PeapWs  Mut,  Ben.  Soe.  of  Elk- 
hart, 91  Mich.  469;  New  Orleans  v.  Virainia 
Fire  A  Marine  Ins.  Co.  88  La.  Ann.  10;  T/iom- 
ton  V  Western  Beser^  Farmsrs  Ins.  Co.  81  Pa. 
529;  Columbia  F.  Ins.  Co.  ▼.  Kinyon,  87  N.  J.  L. 
88;  Marden  v.  Hotel- Owners  Ins.  Co.  85  Iowa, 
584;  Lamb  v.  Boteser,  7  Biss.  872;  Whitcomb 
▼.  Insurance  Co.  7  Ins.  L.  J.  987;  Oristoeli  ▼. 
Biley,  5  Ind.  App.  508. 

The  validity  of  a  contract  is  to  be  determined 
t^  the  law  of  the  state  in  which  it  is  made. 

Milliken  ▼.  Pratt,  125  Mass.  874,  28  Am. 
Rep.  241;  Scudder  y.  Union  Nat,  Bank  of  Chi- 
eago,  91  U.  8.  406.  28  L.  ed.  245. 

Even  a  contract  expressly  prohibited  by  the 
•taiutes  of  the  state  in  which  the  suit  is 
brought,  if  not  in  itself  immoral,  is  not  neces- 
sarily nor  usually  deemed  so  invalid  that  the 
comity  of  the  state  as  administered  by  its 
courts  will  refuse  to  entertain  an  action  on 
such  contract  made  by  one  of  its  own  citizens 
abroad,  in  a  state  the  laws  of  which  permit  it. 

Oreenuood  v.  Curtis,  6  Mass.  858.  4  Am. 
Dec.  145;  M'Intyre  v.  Parks,  8  Met.  207;  Tan- 
ner V.  Clark,  18  Ky.  L.  Rep.  922;  First  Nat. 
Bank  of  Chicago  v.  Dean,  28  Jones  &  8.  299; 
Harrison  v.  Baldwin,  5  Ohio  0.  Ct.  Rep.  810; 
Fonseca  v.  Ounard  8.  8.  Co.  12  L.  R.  A.  840, 
168  Mass.  658;  8toiT,  Gonfl.  L.  g§  242  ^ 
$eq.;  Cooley,  Const.  Lim.  286;  Cox  v.  United 
States,  81  U.  8.  6  Pet.  208,  8  L.  ed.  370;  I^de 
▼.  Qoodnow,  8  N.  Y.  269. 

C»s«od»7»  J,,  delivered  the  opinion  of 
the  court: 

The  Milwaukee  Company  and  the  defend- 
ant corporation  were  each  created  and  organ- 
ized under  and  by  virtue  of  the  laws  of  this 
state,  and  exist  only  by  force  of  tlie  laws  of 
this  state.  8ince  such  laws,  of  themselves, 
have  no  extraterritorial  force,  these  corpora- 
tions cannot  migrate  to  other  states,  but 
must  dwell  In  the  state  of  their  creation. 
Larson  v.  Aultman  d  Taylor  Co.  86  Wis. 
288.  284,  and  cases  there  cited.  While  these 
corporations  can  only  live  and  have  their 
being  in  this  state,  vet  their  residence  here 
creates  do  insuperable  objection  to  their 
|K)wer  to  contract  and  be  contracted  with  in 
other  states,  provided  they  do  so  in  ac- 
cordance with  the  laws  of  such  other  states. 
Ibid.  One  of  the  policies  issued  by  the  Mil- 
waukee Company  covered  certain  personal 
property  of  tne  defendant  located  in  Iowa, 
and  the  other  covered  certain  personal  prop- 
erty of  the  defendant  located  in  Missouri. 
The  authority  of  each  of  those  states  to  pre- 
scribe the  conditions  upon  which  each  of  said 
corporations  would  be  allowed  to  make  con- 
tracts and  do  business  therein  must  be  con- 
ceded. State  Y.  United  States  Mut,  Ace.  Asso. 
67  Wis.  629 ;  Stanhilbsr  ▼.  Jfuiual  MiU  Ins, 
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Co.  76  Wis.  291 ;  Stats  ▼.  Boot,  83  Wis.  680. 
No  question  is  made  as  to  the  right  of  the 
defendant  to  make  valid  contracts  and  do 
business  in  Iowa  or  Missouri.     But  it  is  con- 
ceded that  the  Milwaul^ee  Company  never 
complied  with  such  conditions  so  prescribed 
by  those  states,  respectively,  and  that  by  the 
statutes  of  each  of  those  states  any  contract* 
made  by  that  company   therein  were   abso- 
lutely void.    But  each  of  the  contracts  for 
the  insurance  of  such  property  against  los« 
by  fire  was  a  mere  contract  for  indemnity  iik 
case  of  loss.     Darrell  v.  Tibbitts,  L.  R.  5  Q. 
B.  Div.  560;  StanhiUher  v.  Mutual  MiU  Ins. 
Co.  76  Wis.  291.     Although  it  related  toth» 
loss  of  such  property,  yet  it  in  no  way  at- 
tached to  or  affected  the  title  to  such  prop- 
erty.   Ibid:    Such  being  the  nature  or   th» 
contracts  sued  upon  and  the  residence  of  the 
two  corporations,  there  would  seem  to  bo  ne 
good  reason  why  they  could  not,  within  the 
state  of  Wisconsin,  make  valid  contracts  for 
indemnity  against  loss  by  flre  of  such  prop- 
erties, notwithstandingthe  same  were  located 
in  such  other  states.    This  seems  to  be  con- 
ceded by  counsel  for  the  defendant.   The  vital 
question  in  the  case,   therefore,   is  whether 
these  contracts  were  made  in  Wisconsin  or  in 
the  respective  states  where  the  properties  were 
located.     The  negotiation  for  the  insurance 
upon  the  Iowa  property  was  commenced  by 
the  Chicago  brokers,  who  solicited  insurance 
of  the  defendant's  agent  in  Missouri,  to  be 
written  in  mutual  companies;  that  tiie  de- 
fendant thereupon  consented  to  take  insurance 
in  acceptable  companies   from  such  broken 
upon  the  mutual  plan  upon  its  property  lo- 
cated at  Ft.  Madison,  Iowa;  that  said  brokers 
then,    by   letter,   requested  the  Milwaukee 
Company  to  write  a  portion  of  such  Insur- 
ance; that  the  Milwaukee  Company  there- 
upon, at  its  office  in  Milwaukee,  filled  out  a 
blank  application  for  such  insurance,  with  a. 
permium  note  at  the  bottom,  to  be  signed  hy 
the  defendant,  and   which  application  con- 
tained some  twenty  (questions  for  tlie  defend- 
ant to  answer  by  writing  in  the  several  an- 
swers.; that  at  the  same  time,  at  its  office  \vk 
Milwaukee,  that  company  filled  out  a  policy 
for  such  insurance,  and  which  application, 
note,  and  policy  were  each  and  all  dated  at 
Milwaukee,   December  8,  1888,    and   which 
policy  recited  that  the  application  and  pre- 
mium note  bad  been  given  and  were  on  file  ia 
the  company's  office  of  Milwaukee ;  that  sucb 
application  was  a  part  of  the  contract  of  in- 
surance, and  a  warranty  on  the  part  of  the 
insured  ;  that,  if  certain  conditions  existed, 
the  policy  should  be  void ;  that  the  charter 
and  by-laws  of  the  company,  and  the  law* 
of  Wisconsin  under  which  it  was  organized, 
were  thereby  declared  to  be  a  part  of  the  con- 
tract of  insurance,  and  to  be  resorted  to  ii^ 
order  to  determine  the  rights  and  obligations 
of  the  parties  thereto ;  that  said  blank  appli- 
cation, blank  note,  and  policy  so  filled  out 
were  thereupon   mailed  by  the  Milwaukee 
Company   to  the  Chicago  brokers,  and  br 
them  mailed  to  the  defendant  at  itsSt  Loufa 
office ;  that  the  defendant  thereupon  accepted 
the  policy,  answered  the  several  questions 
contained   in   the   blank  application,    and 
signed  the  same,  and  signed  said  blank  pre- 
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inium  note,  and  thereupon  returned  the  appli- 
cation and  premium  note,  so  signed,  together 
with  the  cash  premium,  to  the  Chicago  bro- 
kers, who  receipted  therefor,  and  thereupon 
tiid  brokers  mailed  said  application,  note, 
and  cash  premium,  less  20  per  cent  thereof, 
to  the  Milwaukee  Compan^.    The  contract 
to  insure  the  property  in  Missouri  was  pro- 
cured subetantially  in  the  same  way,  except 
that  the  brokers  were  located  at  St.  Louis 
instead  of  Chicago.    We  are  constrained  to 
hold  that  Uie  application,    premium   note, 
and  policy  must  be  taken  and  construed  to- 
gether as  one   instrument,  constituting  the 
contract  of  insurance.    Herbtt  ▼.    Lowe,   65 
Wis.  320.     This  beine  so,  we  must  hold  that 
the  policy,  blank  application,  and  blank  pre- 
mium note,  so  made  out  by  the  Milwaukee 
Company,  and  mailed  as  mentioned,  was  a 
mere  proposition  by  that  company  to  insure 
the  property  in  case  the  cash  premium  should 
he  paid,  the  premium  note  should  be  signed 
by  the  defendant,  and  the  several  questions 
propounded   in  the  application   should  be 
answered   to  its  satisiaction.    Certainly  it 
was  possible   that   those  several  questions 
might  have  been  answered  In  such  a  way  that 
neither  the  Milwaukee  Company  nor  any 
other  company  would  be  justified  or  expected 
to    insure    the   property.    The    trial   court 
rightly  held  that  the  persons  soliciting  the 
Insurance  were  insurance  brokers,  and  in  no 
sense  agents  of  the  Milwaukee  Company; 
that,  in  so  far  as  tliey  were  agents  for  any 
one,  they  were  agents  of  the  defendant.    This 
being  so,  it  necessarilv  follows  that  the  con- 
tract of  insurance  did  not  become  complete 
and  absolutely  binding   upon  both   parties 
until  the  note  and  application  were  filled  out 
and  signed,  and  submitted  to,  and,  in  effect, 
approved  by,  the  Milwaukee  Company.     The 
contract,  therefore,  must  be  deemed  to  have 
been  made  at  Milwaukee,  .where  the  final  as- 
sent was  given.     WhUton  v.  Stodder,  S  Mart. 
(La.)  M,  18  Am.  Dec.  281 ;  Fbrd  v.  Buckeye 
Stale  Ins.  Co.  6  Bush,  188,  99  Am.  Dec.  668, 
and  notee;  EamiUon  v.  Lycoming  Mut.  Ins. 
Co.  5  Pa.  889 ;  Mactier  v.   FHth,   6  Wend. 
108,  21  Am.  Dec.  262 ;  Milliken  v.  Pratt,  126 
Mass.  874.  28  Am.  Rep.  241.     **  When  a  con- 
tract is  made  in  one  country,  to  be  performed 
wholly  or  partial Iv  in  another,  prima  facie 
the  contract  is  to  be  construed  and  enforced 
according  to  the  lex  loci  contractus;  but  the 
court  will  look  at  all  the  circumstances,  to 
ascertain  by  the  law  of  which  country  the 
parties  intended  the  contract  to  be  governed, 
and  will  enforce  the  contract  accordingly, 
unless  it  should  contain  stipulations  contrary 
to  morality  or  expressly  forbidden  by  positive 
law."  Re  MissauH  83.  Co.  L.  K.  42  Ch.  Div. 
821.    The  contract  in  that  case  was  made  in 
Massachusetts  between  an  Amercian  citizen 
and  a  British  company,  for  the  carriage  of 
cattle  from  Boston  to  England  in  a  British 
ship,  and  contained  a  clause  void  as  against 
public  policy  by  the  law  of  Massachusetts, 
nut  valid  by  the  law  of  England,  and  it  was 
held  that  the  contract  itself  showed  that  the 
parties  intended  to  be  governed  by  the  law  of 
Bngland,   giving  effect  to  the  clause  men- 
tioned.   This  is  upon  the  well-established 
principle  that  when  a  contract  is  open  to  two 


constructions,  the  one  lawful*  and  the  other 
unlawful,  the  former  must  be  adopted.  Eobbs 
V.  McLean,  117  U.  8.  567,  29  L.  ed.  940; 
XJniUd  States  v.  Central  Pae.  R.  Co.  118  U.  8. 
286,  80  L.  ed.  174.  Much  of  the  seeming  con- 
fiict  in  the  adjudications  upon  the  subject  of 
the  lex  loci  contractus  will  disappear  by  care- 
ful Iv  discriminating  as  to  the  precise  nature 
of  the  issue  and  matter  under  consideration. 
Thus  it  was  held  by  the  Supreme  Court  of  the 
United  States  that :  **  Matters  bearing  upon  the 
execution,  interpretation,  and  validity  of  a 
contract  are  determined  by  the  law  of  the 
place  where  it  is  made.  Matters  oonnected 
with  its  performance  are  regulated  by  the  law 
prevailing  at  the  place  of  perfonnance.  Mat- 
ters respecting  the  remedy  depend  upon  ths 
law  of  the  place  where  the  suit  Is  brought.  * 
Seudder  v.  Union  Nat.  Bank  of  OMeago,  91  U. 
S.  406,  28  L.  ed.  245.  Here  the  only  ques- 
tion presented  is  as  to  the  validity  of  the  con- 
tract, and  that  is  necessarily  governed  bv  the 
law  of  the  place  where  it  was  made,  which, 
as  observed,  Is  the  law  of  Wisconsin. 

The  judgment   of  the  Oircuii  OouH   is  of- 
flrmad. 


Herman  C.  BLOCK,  Reept.^ 

V. 

MILWAUKEE  STREET  R  CO.,  Appk 
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1.  A  phjrsleiaji  may  testily  that  the  oondi- 
tlon  of  an  injured  person  could  have  been  pro- 
duced by  contact  with  a  heavily  diarged  eleotrle 
wire. 

8.  A  iihysleUui**  testimonjr  of  » 
patient's  etatemente  made  for  the  purpose 
of  receiving  advloe  and  treatment  Is  not  inad- 
mifltible  as  hearsay. 

8«  A  doetor's  opliilon  of  the  reaeonablo 
probaJ>ility  of  the  ultimate  recovery  of  a  per- 
son from  injuries  is  not  inadmissible. 

4.  The  testimonjr  of  a'witnees  that  he 
received  an  electrle  shock  at  the  same 
time  that  an  injury  was  received  by  another  per- 
son may  be  competent  as  bearing  on  the  ques- 
tion whether  such  injury  was  caused  by  an  eleo- 
trio  shock. 

6*  Ifeg>lli^nce  in  €»aiittin^  to  place 
g^nard  wires  between  trolley  wires  and  tele- 
phone wires  is  a  question  for  the  jnry. 

6«  Whether  the  neg^li^nt  fUlnre  of  a 
trolley  railirax  company  to  place 
gfoard  wires  between  the  trolley  wires  and 
the  wires  of  a  telephone  company  was  or  was 
not  the  proximate  cause  of  a  shook  to  a  traveler 
from  contact  with  a  broken  telephone  wire 
which  had  fallen  across  the  trolley  wire,  is  a 
question  for  the  jury. 

7-  The  lack  of  g^oard  wires  between 
trolley  wires  and  telephone  wires  will 
render  a  trolley  company  liable  for  injury  to  a 
person  in  a  street  by  contact  with  a  broken  tel^ 
phone  wire  lying  across  the  trolley  wire,  if  the 

KOTB.— For  Injuries  from  dangerous  electric 
wires,  see  lUlngsworth  v.  Boston  Electric  Light 
Go.  (Mass.)  26  L.  R.  A  66BB,  and  oases  dted  in  /ooi* 
fioto  thereto. 
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omisBion  of  tYle  eruard  wires  was  negligent  and 
was  also  the  proximate  cause  of  the  injury. 

8.  An  instruction  that  there  mast  be  m, 
*'  reajBonable  probability"  of  the  perma- 
nency of  a  personal  Injury  to  Justify  a  recovery 
therefor,  with  a  refusal  to  instruct  that  there 
must  be  a  **  reasonable  certainty"  thereof.  Is  er- 
roneous. 

(February  ft,  180&) 

APPEAL  b]^  defendant  from  a  jadgrment  of 
the  Superior  Court  for  Milwaukee  County 
in  favor  of  plaintiff  in  an  notion  brought  to  re- 
cover damages  for  injuries  alleged  to  have 
been  caused  by  defendant's  neglige  nee  in  per- 
mitting a  telephone  wire  to  fall  across  its 
trollev  wires  so  as  to  become  dangerous  to 
travelers  on  the  highway.    Reveraed. 

Statement  by  Newman, «/.; 

This  is  an  action  to  recover  for  peiBonal 
injuries  which  the  plaintiff  claims  that  he 
received  by  accidental  contact  with  a  tele- 
phone wire  which  had  fallen  upon  the  de- 
fendant's trolley  wire,  and  so  become  heavily 
charged  with  electricity.  The  negligence 
imputed  to  the  defendant  is  its  omission  to 
place  guard  wires  over  its  trolley  wires,  so 
as  to  prevent  the  telephone  wire  from  com- 
ing in  contact  with  them.  The  defendant 
owns  and  operates  an  electric  railway  along 
Third  street  in  the  city  of  Milwaukeo.  Third 
street  runs  north  and  south.  Green  Bay  av- 
enue crosses  Third  street  at  an  acute  angle, 
running  northwest  and  southeast.  The  tracks 
of  the  defendant's  road  extend  northerly  on 
Third  street  to  a  point  north  of  its  intersec- 
tion with  Green  Bay  avenue.  On  the  east 
side  of  Third  street,  opposite  to  the  opening 
of  Green  Bay  avenue,  are  the  defendant's  car 
bams.  At  this  point  the  overhead  trolley 
wires  are  supported  by  cross  wires  attached 
to  posts  on  either  side  of  Third  street.  !Ncar 
the  southwest  corner  of  the  car  bam,  on  the 
east  side  of  Third  street,  is  a  telephone  pole. 
From  this  pole  the  telephone  wire  runs  aiag- 
onally  across  Third  street  to  a  pole  standing 
in  the  sharp  angle  between  Third  street  and 
Green  Bay  avenue.  Thence  it  mns  diago- 
nally across  Green  Bay  avenue  to  a  pole  on 
the  west  side  of  the  avenue,  about  100  yards 
north  of  the  pole  on  the  sharp  angle.  These 
poles  carried  the  wire  about  80  feet  above  the 
ground,  and  about  10  feet  above  the  trolley 
wires.  The  telephone  wire  crosses  the  trolley 
wires  diagonally.  There  were  no  guard 
wires  over  the  trolley  wires.  At  the  time 
of  plaintiff's  accident  the  telephone  wire 
was  broken,  and  had  fallen  upon  and  lay  in 
contact  with  the  trolley  wire,  and  had  be- 
come and  was  charged  with  electricity  by 
such  contact.  It  does  not  appear  that  the 
fact  that  the  telephone  wire  was  broken  was 
known  to  any  of  the  defendant's  employ &, 
nor  that  any  negligence  on  their  part  had 
caused  the  breakage.  The  end  of  the  tele- 
phone wire  so  charged  with  electricity  passed 
along  Green  Bay  avenue,  in  some  places  Iv- 
ing  upon  and  in  the  street.  It  was  in  the 
evening,  and  after  dark.  The  plaintiff  was 
driving  along  the  avenue  with  his  horse  and 
vehicle.  His  horse  came  in  contact  with  the 
wire,  received  a  shock,  and  fell.    The  plain- 
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tiff  was  thrown  from  his  vehicle.  He  is  sup 
posed  to  have  received  an  electric  shock  both 
before  and  after  he  left  the  vehicle.  He  ap> 
pears  to  have  received  considerable  injury. 
The  telephone  wire  carries  so  small  a  current 
of  electricity  as  not  to  be,  of  itself,  danger- 
ous. The  trolley  wires  carry  a  much  larger 
current  of  electricity.  By  contact  with  the 
trolley  wire  the  telephone  wire  may  become 
so  highly  charged  as  ^o  become  dangerous. 
The  telephone  wire  was  not  owned  by,  nor 
in  any  manner  under  the  control  of  the  de- 
fendant. It  is  unexplained  what  occasioned 
the  breaking  of  the  telephone  wire.  It  did 
not  break  in  the  span  which  carried  it  over 
and  across  the  trolley  wires,  but  in  the  next 
span  beyond.  It  could  not  have  come  in 
contact  with  the  trolley  wires  had  not  the 
fastening  of  the  telephone  wire  to  its  pole 
become  so  loosened  that  the  wire  slipped,  and 
the  portion  over  the  trolley  wires  sagged,  so 
as  to  bring  it  in  contact  with  the  trolley 
wires.  There  was  a  special  verdict,  and 
judgment  for  the  plaintiff.  The  defendant 
appeals. 

Mesirt.  Miller,  Noyes  St  Miller*  for  ap- 

DeUants 

The  injury  of  the  plaintiff,  if  it  can  be  said 
acttiallv  to  have  been  caused  by  the  failure  of 
the  defendant  to  erect  guard  wires,  was  not 
such  as  a  reasonably  prudent  person  in  the 
conduct  of  the  defenaani's  business  would 
have  anticipated.  The  accident  was  unex- 
plained. 

Nor  could  the  defendant  have  anticipated 
that  the  plaintiff,  or  any  one  else,  would  suf- 
fer injury  by  reason  of  fright  caused  bv  a 
spark  of  electricity  escaping  from  the  wires 
under  such  conditions.  It  has  been  held  that 
fright  alone  does  not  form  a  basis  for  an  ac- 
tion at  law  and  the  award  of  damages. 

P/dllips  V.  Dickerson,  85  HI.  II,  28  Am.  Rep. 
607;  Victorian  R  Comn.  ▼.  Coultas,  13  App. 
Cas.  223;  WuUtein  v.  MoMman,  25  N.  Y.  S. 
R.  691;  Lehman  ▼.  Brooklyn  City  R,  Co,  47 
Hun,  855. 

The  cause  of  the  break  was  purely  acci- 
dental. 

See  Sehultz  ▼.  Gliieago  «fi  li.  F.  B.  Co,  67 
Wis.  616,  58  Am.  Kep.  881. 

The  fact  of  the  occurrence  of  this  accident 
under  these  unexplained  circumstances  fur- 
nishes no  basis  in  itself  for  assuming  negK- 
gencc  on  the  part  of  the  defendant. 

Jackson  v.  Wiseonnn  Teleph.  Co.  26  L.  R  A. 
101,  88  Wis.  248;  The  Nitro-Qlyeerive  Case,  82: 
U.  S.  15  Wall.  524-537.  21  L.  ed.  20^211;  Pot-- 
ter  V.  Chicago  d  TK  M.  R.  Co.  80  Mich.  157; 
Atkinson  ▼.  Qoodrich  Transp.  Co,  60  Wis.  141^ 
50  Am.  Rep.  852;  Milwaukee  A  8t.  P.  R.  Co. 
▼.  Kellogfj,  94  U.  S.  469,  24  L.  ed.  256;  Boag^ 
T.  Lake  Shore  dt  M,  8,  R.  Co,  85  Pa.  203.  27 
Am.  Rep.  658;  Chicago,  St.  P.  M.  d  O.  R.  Co. 
V.  Elliott,  20  L.  R.  A.  582.  55  Fed.  Rep.  940. 

The  injury,  as  a  consequence  of  the  act„ 
must  be  both  natural  and  probable. 

Barton  ▼.  Pepin  County  Ayr,  8oc  8^ 
Wis.  28. 

The  defendant  in  this  case  is  liable  only  for 
what  might  reasonably  have  been  anticipated 
in  view  of  all  the  circumstances. 

Stewart  v.  Ripon,  38  Wis.  684;  Cle9eland  t. 
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if«to  Jeney  8.  B,  Co.  68  N.  T.  S06;  Flint  ▼. 
Jhrmch  A  N.  Z  Trangp,  Co,  84  Conn.  554; 
Dovgan  ▼.  Champlain  Tranap.Co.  56  N.T.  1; 
HuhbeU  T.  Tankers,  104  N.  Y.  434,  58  Am. 
Rep.  522. 

And  its  liability  is  to  be  measured  by  what 
was  known  at  and  before  the  time  of  the  acci- 
dent. 

Dovgan  y.  Champlain  Trantp.  Oa,  mipra; 
Bunt  V.  ITew  Fork,  109  N.  Y.  184. 

Messrs.  W.  J.  Tamer  and  Horiis  Wit- 
tiff*  Jr.,  for  respondent: 

The  duty  of  using  the  most  improved  plan 
does  not  stop  or  cease  with  an  ordinary  in- 
struction. The  most  approved  method  and 
plans  mast  be  maintained  with  a  view  to  pub- 
lic safety. 

FitU  y.  Oream  City  B.  Co.  50  Wis.  828; 
8taU  y.  Madison  Street  /?.  09.  1  L.  R  A.  771, 
73  Wis.  612;  Olson  v.  Chippewa  Falls,  71  Wis. 
668;  BtaU  v.  JanesviUe  Street  B.  Co,  2^  1m  R. 

A.  769,  87  Wis.  72. 

Not  having  used  the  most  approved  method, 
ft  was  negligence. 

Haynes  v.  Raleigh  Qas  0?.  26  L.  R.  A.  810, 
114  N.  C.  208;  MeChire  v.  Sparta,  84  Wis. 
969;  Oleeson  v.  Virginia  Midland  R  Co,  140  U. 
8.  485.  85  L.  ed.  458:  KraaU  v.  Brvsh  Eleo- 
trie  Light  Co,  82  Mich.  457;  Central  Pennsyl- 
vania Teleph,  dk  Supply  Co,  v.  WUhes-Barre  dh 
W.  8.B,Oo,%  Eulp,  885;  United  Electric  B. 
Co.  y.  ShdUm,  89  Tenn.  428;  Fletcher  v. 
Bylands,  1  Eng.  Ry.  Cas.  286;  Cleveland  y. 
Bangor  Street  JSL  C^.  86  Me.  282:  Bovrget  v. 
Cambridge,  16  L.  R.  A  605,  156  Mass.  891; 
Cohen  v.  New  York,  4  L.  R.  A.  406. 118  N.  Y. 
682;  FitU  v.  Oream  City  B,  Co.  59  Wis.  828; 
Booth,  Street  Railways,  g  292,  pp.  895,  896; 
Kcasbey,  Electric  Wires,  154,  165:  Burt  v. 
Douglas  County  Street  £.  Cb.  18  L.  K.  A.  479, 
88  Wis.  229. 

When  two  causes  combine  to  produce  an  in- 
Jury,  both  of  which  are  proximate  in  their 
character,  the  one  being  the  result  of  culpable 
negligence,  and  the  other  an  occurrence  as  to 
which  neither  party  is  at  fault, — the  negligent 
party  is  liable,  provided  the  injury  would  not 
have  been  sustained  but  for  such  negligence. 

OrimM  y.  Louisville,  N.  A,  db  C,  B.  Co.  8 
lod.  App.  578;  SeUiek  v.  Lake  ^ore  db  M.  S, 

B.  Co.  18  L.  R.  A.  154,  98  Mich.  875;  MuOler 
y.  Milwaukee  Street  B.  Co,  21  L.  R.  A.  721,  86 
Wis.  840;  McClure  y.  S^kirta,  84  Wis. 


Newman* «/.,  delivered  the  opinion  of  the 
oourt: 

Errors  are  assigned  as  follows :  (1)  In  the 
admission  of  testimony ;  (2)  in  denying  de- 
fendant's motion  for  a  nonsuit,  and  in  refus- 
ing to  grant  a  new  trial ;  (8)  in  refusing  to 
submit  to  the  jury  questions  proposed  by 
the  defendant  for  special  verdict ;  (4)  in  the 
charge  to  the  Jury. 

The  errors  complained  of  In  the  admission 
of  testimony  relate  to  the  testimony  of  phy- 
sicians relative  to  the  physical  and  mental 
condition  of  the  plaintiff  a  year  and  a  half 
after  the  accident.  The  accident  happened 
in  February,  1892.  In  August,  1898,  the 
plaintiff  became  the  patient  of  Dr.  Becker. 
The  doctor  was  permitted  to  describe  the  con- 
dition in  which  he  found  him,  giving  both 
subjective  and  objective  symptoma.    So  far 
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as  this  related  to  the  seriousness  of  the  in- 
Jury,  this  was  competent.  Nor  was  it  liable 
to  the  objection  that  it  was  hearsay.  So  far 
as  the  knowledge  of  plaintiff's  condition  was 
derived  from  plaintiff's  statements  to  him 
as  a  medical  man  for  the  purpose  of  receiv- 
ing advice  and  treatment,  the  testimony  wa» 
not  incompetent  for  that  reason.  Quaife  v. 
Chicago  db  JV.  W.  R  Co.  48  Wis.  518,  88 
Am.  Rep.  821 ;  Davidson  v.  OomeU,  182  N. 
Y.  228.  There  is  no  just  ground  for  claim- 
ing that  the  doctor's  relation  to  the  plaintiff 
was  other  than  as  a  medical  adviser,  and  not 
for  the  purpose  of  being  a  witness  upon  the 
trial.  DO  the  question  is  not  within  the 
principle  of  Stewart  v.  Everts,  76  Wis.  85, 
and  Abbot  v.  Beath,  84  Wis.  814.  It  is  also 
claimed  as  error  that  Dr.  Becker  was  per- 
mitted to  testify  that  plaintiff's  condition, 
as  he  found  it,  could  have  been  produced  by 
contact  with  a  wire  heavily  charged  with 
electricity.  The  plaintiff's  theory  was  that 
such  was  the  cause  of  his- condition.  There 
was  some  testimony  tending  to  establish  that 
theory.  Surely,  testimony  showing  that  such 
a  cause  was  sufficient  to  produce  such  a  con* 
dition  tended  also  to  establish  that  theory. 
The  testimony  was  both  relevant  and  com- 
petent. The  doctor  was  permitted  to  give 
nis  opinion  of  the  "reasonable  probability" 
of  the  plaintiff's  ultimate  recovery  from  hie 
injuries.  While  it  is  true  that  the  whole 
testimony  must  establish,  in  the  minds  of 
the  jury,  more  than  a  mere  ** reasonable  prob- 
ability," and  must  amount  to  proof  to  a 
** reasonable  certainty,"  this  ultimate  fact  ia 
susceptible  of  proof  by  items  of  testimony 
which  do  not,  separately,  fully  establish 
it.  The  phrase  ''reasonable  probability"  ia 
equivocal.  It  was  for  the  jury  to  give  force 
to  the  doctor's  testimony  in  accordance  with 
the  intention  of  the  words  used,  rather  than 
with  a  strict  or  technical  definition  of  the 
words.  This  was  not  error.  The  witnesa 
Eggert,  who  was  present  at  the  time  of  the 
accident,  testified  that  he  received  a  shock. 
This  was  probably  competent  as  tending  to 
show  that  the  wire  was  charged  with  elec- 
tricity, and  so  as  bearing  upon  the  question 
whether  the  plaintiff's  injuries  were  caused 
by  an  electric  shock. 

The  negligence  which  is  alleged  and 
claimed  against  the  defendant  is  its  omission 
to  place  guard  wires  over  its  trolley  wires  in 
sudi  a  way  as  to  prevent  the  telephone  wires, 
in  case  of  their  falling  from  any  cause,  from 
falling  upon  and  coming  in  contact  with  the 
trolley  wires.  It  is  claimed  that  the  defend- 
ant owes  the  duty  to  the  public  to  guard  it 
from  the  effect  of  accidents  which  may  hap- 
pen to  the  telephone  wire,  which  it  neither 
owns  nor  controls.  The  employment  of  elec- 
tricity to  propel  cars  along  railway  tracks  in 
cities  is  of  recent  institution.  It  may  well 
be  that  the  dangers  attending  its  use  in 
that  function,  and  the  best  modes  of  guard- 
ing against  accident  in  its  use,  are  not  yet 
fully  known  and  understood.  Mnnv  of  the 
phenomena,  and  the  possibilities  of  danger 
attendant  upon  such  use  are  still  subjecta 
of  question  and  experiment.  But  notwith- 
standing this  condition  of  imperfect  knowl- 
edge, the  law  permits  this  mysterious  and 
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dangerous  power  to  be  used  for  locomotion 
in  the  streets  of  cities.     It  is  lawfully  there. 
No  doubt  it  is  the  duty  of  the  defendant  to 
use  such  customary  and  approved  appliances 
as  are  known  and  used  in  the  business  of  op- 
erating electric  railways.     So  far  as  reason- 
able knowledge,  in  the  present  state  of  the 
science  and  the  practical  use  of  electricity 
as  a  motive  power  for  street  railways,  and 
reasonable  foresight,  can  go,  it  is  bound  to 
guard  the  public  against  the  perils  attendant 
upon  this  use  of  electricity.     But  it  is  liable 
only  for  what  is  known  as  "reasonable  care." 
The  present  state  of  the  science,  and  the  pres- 
ent practical  knowledge  of  the  most  practi- 
cal and  effectual  means  and  methods  of  guard- 
ing against  such  perils  as  are  incident  to  its 
use,   are  a  most  important  element  in  the 
question  of  what  is  reasonable  care.     In  the 
present  condition  of  the  science  and  of  the 
practical  knowledge  on  this  subject,  it  can- 
not be  said,  as  matter  of  law,  what  method 
of  guarding  the  wires  shall  be  required,  nor 
whether  any  guards  shall  be  required ;   for 
it  is  not  known  to  the  law  that  any  method 
now  known  will  prove  effective,    awt  it  is 
a  question  for  the  jury,  under  all  the  facts 
in  the  case,  to  determine  whether  the  method 
actually  used  was  negligent.    The  trial  court 
treated  this  question  as  one  of  law.     He  in- 
structed the  jury,  in  effect,  that  guard  wires 
placed  over  the  trolley  wires  is  the  approved 
method  of  protecting  the  telephone  wire,  in 
such  places,  and  reiused  to  submit  to  the 
Jury,  in  the  special  verdict,  the  following 
ouestion  proposed  by  the  defendant :    **  Did 
tne  defendant,  in  the  construction  and  oper- 
ation of  the  street  railway  in  question,  exer- 
oise  such  care  and  prudence  for  the  safety  of 
persons  using  the  highway  as  men  of  ordi- 
nary intelligence  and  prudence  engaged  in 
operating  the  railway  in  question   would 
have  exercised  at  the  place  in  question?'' 
The  instruction  virtually  took  the  question 
of  the  defendant's  negligence  from  tlie  jury, 
^he  refusal  to  submit  the  question  asked 
withdrew  it  altogether  from  the  jury.    The 
question  of  the  defendant's  negligence  is  al- 
ways for  the  jury,  unless  the  negligence  is 
so  clear  upon  the  evidence  that  intelligent 
minds  cannot  fairly  form  different  conclu- 
sions upon  it.     This  question  was  a  proper 
one  to  be  submitted  in  a  special  verdict.     It 
related  to  a  material  issue  of  fact,  and  one 
upon  which  the  case,  in  a  large  measure, 
turned.     Both  the  charge  upon  this  point 
and  the  refusal  to  submit  this  question  were 
«rror.     This  is  in  no  way  inconsistent  witli 
what  was  decided  in  State  v.  Janesmlle  Street 
R,  Oo.  87  Wis.  72,  22  L.  R.  A.  759.     Tliat 
oase  was  on   demurrer   to   the  complaint. 
The  action  was  mandamus  to  compel  the 
railway  company  to  put  guard  wires  above 
its  trolley  wires  at  crossings.     An  ordinance 
of  the  city  required  it.     The  complaint  al- 
leged the  ordinance,  and  that  guard  wires 
are  the  proper  and  approved  method  of  pre- 
venting danger  from  the  falling  of  the  tele- 
phone wires  upon  the  trolley  wires.     These 
facts  were  admitted  by  the  demurrer.    The 
case  in  no  way  involved  the  decision  of  the 
question  whether  guard  wires  are  the  pioper 
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method,  or  whether  it  is  negligence  to  omit 
the  guard  wires.  ^ 

It  is  claimed  that  plaintiff's  accident  was 
caused,  directly,  by  contact  with  a  telephone 
wire,  belonging  to  the  telephone  coiupjiny, 
and  neither  owned  nor  controlled  by  the  de- 
fendant and  in  a  street  to  which  its  system 
did  not  extend.  More  remotely,  it  is  sup- 
posed to  have  been  caused  by  the  falling  of 
the  telephone  wire  upon  the  trolley  wires, 
which  became  a  live  wire  by  such  contact. 
There  would  be  no  claim  against  the  defend- 
ant unless  it  could  be  shown  that  the  tele- 
pliono  wire  was  alive  with  electricity  com- 
municated to  it  bv  the  trolley  wires.  The 
defendant  may  be  liable  for  the  result,  if  its 
omission  to  guard  its  wires  was  negligence, 
and  if  that  negligence  was  the  proximate 
cause  of  the  plaintiff's  damages.  The  real 
first  cause  of  the  accident  is  in  doubt.  The 
real  test  of  the  defendant's  liability  for  the 
plaintiff's  accident  is  whether  the  omission 
to  guard  its  wire,  that  being  found  by  the 
jury  to  be  negligence,  was  the  proximate 
cause  of  the  accident.  The  negligence  is 
not  the  proximate  cause  of  the  accident,  un- 
less, under  all  the  circumstances,  the  acci- 
dent miffht  have  been  reasonably  foreseen  by 
a  man  of  ordinary  intelligence  and  prudence. 
It  is  not  enough  to  prove  that  the  accident 
is  the  natural  consequence  of  the  negligence. 
It  must  also  have  been  the  probable  conse- 
quence. Atkinson  v.  Qoodrieh  Tranap.  Oo. 
60  Wis.  141,  168,  60  Am.  Rep.  852;  Jlart^m 
V.  Pepin  County  Agr.  Soc.  83  Wis.  19.  This, 
too,  IS  always  a  question  for  the  jury,  where 
the  evidence  is  not  clear,  or  the  proper  in- 
ference from  undisputed  evidence  may  be  in 
doubt.  The  defendant  asked  to  have  this 
question  submitted  in  the  special  verdict. 
This  was  refused,  and  no  instruction  was 
given  relating  to  this  element  in  the  ques- 
tion of  proximate  cause.  The  defendant's 
proposed  Question  was  as  follows:  ** Ought 
men  of  ordinary  intelligence  and  prudence, 
engaged  in  operating  the  street  railway  in 
question,  to  have  reasonably  expected  that 
the  telephone  wire  in  question  would  be 
likely  to  come  in  contact  with  its  trolley 
wire  at  the  place  in  question,  and  occasion 
injury  to  persons  lawfully  using  the  high- 
way crossed  by  said  telephone  wire?"  The 
refusal  to  submit  this  question,  in  a  proper 
case,  has  been  held  by  this  court  to  be  error. 
Atkinson  v.  Qoodrieh  JYansp.  Co.  supra. 
These  two  special  questions,  which  the  trial 
court  refused  to  submit,  cover  the  whole 
question  of  the  defendant's  liability.  Was 
the  defendant  negligent?  Was  the  negli- 
gence the  (proximate)  cause  of  the  damages? 
These  are  material  issuable  facts,  such  as  a 
party  has  the  right,  under  the  statute,  to  re- 
quire to  be  submitted  in  a  special  verdict. 
They  should  have  been  submitted,  at  least 
in  substance.  The  charge  of  the  trial  court 
was  long  and  copious.  It  contained  a  long 
and  able  disquisition  upon  the  subject  of  the 
uses  and  purposes  of  highwavs,  and  of  the 
rights  of  travelers  to  free  ana  unobstructed 
passage  therein.  He  said:  *'The  public 
have  the  right  to  the  fres  and  unmolested 
and  unobstructed  use  of  the  streets,  and  no 
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person  haa  the  right  to  hinder  and  prevent 
the  use  of  the  streeta  for  the  purpose  of 
travel,"  and  much  more  to  the  same  purpose. 
It  would  be  all  very  well  in  a  case  where 

Jiuestiona  of  that  nature  were  involved.    But 
n  this  case  it  tended  really  to  keep  out  of 
sight  and  obscure  the  real  point  in  contro- 
versy.    Both  the  telephone  company  and  the 
defendant  had  a  perfect  legal  right  to  have 
their  wires  over  the  streets.    They  were  no 
illegal  obstruction  of  the  streets.    The  point 
involved   in  relation  to  them  depended  on 
entirely    different  considerations.      It  was 
whether  the  defendant  was  negligent  in  per- 
mitting the  telephone  wire  to  fall  upon  its 
wires.     This  part  of  the  charge  went  upon 
a  mistaken  theorv  of  the  case,  and  was  very 
likely  to  misleaa  the  juy  by  distracting  at- 
tention from  the  point  of^  stress  in  the  case. 
Relating  to  the  amount  of  the  damages  to 
which  the  plaintiff  might  be  entitled,  and 
as  affectcMl  by  the  permanency  of  the  plain- 
tiff's injuries,  the  court  charged:    M  in- 
struct you,  gentlemen,  that  you  cannot  take 
into  conaideration,  as  an  element  of  damages, 
any  testimony  on  the  subiect  of  the  perma- 
nency of  the  injuries,  unless  you  find  from 
the  testimony  that  there  is  reasonable  prob- 
ability that  the  injury  that  he  has  sustained. 
and  the  suffering  and  disability  he  is  now 
under,    will   be   permanent   and   lasting. '* 
The  criticism  is  on  the  phrase  **  reasonable 
probability."    Because  the  phrase  is  equiv- 
ocal, it  is  liable  to  communicate  to  the  jury 
an  erroneous  impression  that  some  degree  of 
proof  less  than  of  reasonable  certainty  may 
ue  sufficient.    It  is  settled  in  this  court  that 
the  degree  of  proof  must  amount  to  reason- 
able certainty.     White  v.  Mikoaukee  Oity  R. 
Co.  61  Wis.  586,  00  Am.  Rep.  154 ;  Hardy 
T.  Milwaukee  Street  R.  Co,    (Wis.)   decided 
at  this  term,  but  not  yet  officially  reported. 
The  defendant  asked  for  a  special  instruction 
to  the  effect  that  damages  as  for  permanent 
injury  should  not  be  allowed  unless  the  jury 
could  say  from  the  evidence  that  it  was  rea 
sonably  certain  that  the  injury  would  be  per- 
manent, and  that  reasonable  probability  was 
not  sufficient.    This  the  court  refused  to  give. 
The  instruction  given  was  erroneous,  and  it 
was  error  to  refuse  the  instruction  requested. 
For  the  errors  mentioned,  the  judgment  must 
be  reversed. 

ThejvdgvMnt  of  the  Superior  Court  of  Mil- 
maukee  County  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


Richard  Carman  COMBES,  Respt., 

V. 

MILWAUKEE  &   MINNESOTA   R.    CO. 
(Dwight  W.  Keyes,  Intervenor),  Appt, 

( Wis. ) 

1«  ▲   eorporation  orfl^aniaed  bj    pur- 


ehaaem  of  a  railroad  on  foreclosure  wbieh 
is  afterwards  devested  of  aii  its  property  and  ita 
franchises  for  the  operation  of  ihe  railroad  by 
the  subse^ncnt  foreclosure  ot  prior  iiens  there- 
on created  by  the  oriirtnal  owner,  does  not  there- 
after continue  to  exist  so  that  it  can  be  sued 
after  a  new  oorpoiatloa  under  legislative  au- 
thority has  acquired  the  property  under  the 
latter  foreolosuie  and  operated  the  road  for 
many  years. 

£•  After  the  dlasolntlon  of  a  corpora- 
tion the  power  to  proceed  Judicially  aarainst  it 
is  wholly  devested  except  as  speclaily  authorized 
by  statute. 

8*  The  secretary  of  a  defnnct  corpora- 
tion against  which  process  has  been  served  by 
publication  may  be  allowed  to  intervene  and  In- 
form the  court  of  the  ffeots  which  work  the  dis- 
solution and  death  of  the  corporation. 

(I^bruary  6,  18B&.) 

APPEAL  hv  intervenor  from  an  order  of  the 
Circuit  Court  for  Milwaukee  Couuty  re- 
fusinff  to  set  aside  an  order  authorizing  serv- 
ice oi  summons  by  publication  on  deteudaot 
id  a  proceeding  brought  lo  enforce  payment  of 
certain  bonds  which  had  been  issued  by  it. 
Reversed. 

Statement  bj  Caasodaj^  J.: 

It  appears  from  the  record :  That  for  some 
years  prior  to  June  1,  1858,  the  La  Crosse  A 
Milwaukee  Railroad  Company  was  duly  in- 
corporated by  the  legislature  of  Wisconsin, 
and  organized  as  such  to  build  and  operate  a 
railroad  from  Milwaukee  to  La  Crosse,  and 
was  ^iven  the  right  to  mortgage  its  road  by 
divisions.  That  it  accordingly  divided  the 
road  into  two  divisions,— the  eastern, extend- 
ing from  Milwaukee  to  Portage  City,  a  dis- 
tance of  ninety- five  miles;  and  the  western, 
extending  from  Portage  City  to  La  Crosse,  a 
distance  of  105  miles.  That  the  eastern  di- 
vision was  incumbered  by  three  mortgages, 
to  secure  bondholders  on  that  dtvfsion,  and 
the  western  division  was  incumbered  by  two 
mortgages,  to  secure  bondholders  on  that  di- 
vision. That  the  whole  road  was  incumbered 
by  several  Judgments,  one  of  which  was  in 
favor  of  Newcombe  Cleveland,  hereinafter 
mentioned.  That  June  1,  1858,  that  company 
executed  a  mortgage  to  William  Barnes,  aa 
trustee,  to  secure  an  issue  of  bonds  which 
covered  the  whole  road,  and  August  11,  1858, 
executed  a  mortgage  supplemental  to  said 
last-named  mortgage,  by  way  of  further  as- 
surance. That  the  Barnes  mortgage,  though 
last,  was  first  foreclosed.  That  sale  under  it 
was  made  May  21,  1859,  to  said  trustee,  who 
became  the  purchaser  for  the  bondholders,  and 
the  bondholders  thereupon',  and  on  May  23, 
1859,  organized  a  new  company  under  the 
general  statutes  of  this  state,  by  the  name  of 
the  Milwaukee  &  Minnesota  Railroad  Com- 
pany, to  which  Barnes  conveyed  the  property 
so  purchased  by  him.     That  said  new  com-' 


NOTS.— For  note  upon  the  dissolution  of  an  lo-   termination  of  corporate  existence  by  implication 


■olvent  corporation  as  affectin^r  causes  of  action, 
•ee  ICilwaakee  Mut.  F.  Ins.  Co.  v.  Sentinel  Go. 
(Wis.)  15  L.  R.  A.  087.  See  also  Nelson  v.  Hubbard 
(Ala.)  17  L.B.  A.  876.  • 

The  present  case  seems  to  be  a  noyel  one  of  the 
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without  any  formal  dissolution. 

For  liability  of  consolidated  railway  company 
for  debts  of  its  predecessors,  see  note  to  Cbicagro 
ftLOoalB.Oo.  v.HaJI  (Ind.)  88  L.  R.  A.  281. 
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See  also  33  L.  R.  A.  252. 
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pany*'wa8  so  organized  for  the  purpose  of 
acquiring  title  to  the  railroad  formerly  owned 
by  the  said  La  Crosse  &  Milwaukee  Railroad 
dorapany,  extending  from  Milwaukee  to 
Portage  City,  in  the  state  of  Wisconsin,  a 
distance  of  about  ninety-flye  miles,  and  for 
operating  said  road  and  paying  off  said  prior 
incumbrance.  That  October  24,  1864,  for  the 
purpose  of  raising  money  to  pay  off  prior 
incumbrances  upon  the  property  of  said  cor- 
poration, and  for  other  purposes  of  the  cor- 
S oration,  the  said  Milwaukee  &  Minnesota 
Railroad  Company  duly  executed,  under  its 
corporeal  seal,  a  trust  deed  whereby  it  con- 
veyed all  of  its  property  and  franchises  to 
James  H.  Fonda  and  G.  Hilton  Scribner,  of 
New  York,  to  secure  certain  bonds  to  be  is- 
sued by  said  company  to  the  aggregate 
amount  of  $600,000,  each  bond  to  be^for 
$1,000,  payable  July  1,  1884,  with  interest 
at  the  rate  of  8  per  cent  per  annum,  payable 
semiannually.  That  October  24,  1864.  the 
defendant,  the  Milwaukee  &  Minnesota  Rail- 
road Company,  duly  executed  its  bond,  un- 
der its  corporate  seal,  bearing  date  on  that 
day,  whereby  it  acknowledged  itself  indebted 
to  the  bearer  thereof  in  the  sum  of  $1,000, 
which  sum  it  thereby  agreed  to  pay  to  the 
bearer  thereof  on  July  1,  1884,  at  the  office  of 
the  company  in  New  York,  with  interest  at 
the  rate  of  o  per  cent  per  annum,  payable  at 
the  same  place  semiannually,  on  the  1st  davs 
of  January  and  Julv  in  each  year.  That  said 
bond  was  duly  registered  and  countersigned 
by  said  trustees  November  8,  1864.  That  an- 
nexed to  said  bond  were  89  coupons,  for  $40, 
each  of  which  was  payable  six  months  after 
the  date  of  the  preceding  one.  That  annexed 
to  the  same  bond  was  one  coupon  for  $26. 67, 
payable  January  1,  1865.  That  October  24, 
1864,  the  Milwaukee  &  Minnesota  Railroad 
Company  duly  executed,  under  its  corporate 
seal,  881  other  bonds,  bearing  date  on  that 
day,  and  duly  registered  and  countersigned 
by  said  trustees,  of  the  same  amount,  form, 
tenor,  and  effect  as  the  bond  above  described, 
except  that  each  was  designated  by  a  different 
number,  and  each  had  40  coupons  attached, 
of  the  tenor  and  effect  of  those  annexed  to 
said  bond  so  described.  That  the  said  881 
bonds  were  designated  by  the  numbers  stated. 
That  December  1,  1864,  the  said  882  bonds 
were  duly  issued  by  the  Milwaukee  &  Min- 
nesota Railroad  Company,  and  sold  and  trans- 
ferred to  various  third  parties,  who  paid  a 
valuable  consideration  therefor.  That  pay- 
ment of  said  first  series  of  coupons,  when 
they  fell  due,  was  refused.  That,  upon  the 
organization  of  the  Milwaukee  &  Minnesota 
Railroad  Company,  that  company  claimed  to 
have  succeeded  to  all  the  rights,  property, 
and  franchises  of  the  La  Crosse  &  Milwaukee 
Railroad  Company,  subject  to  all  prior  mort- 
gages and  judgments.  That  the  first  mort- 
gage on  the  western  division  was  subse- 
quentlv  foreclosed,  and  that  division  sold. 
That  the  purchasers  at  such  sale  thereupon 
organized  a  new  company,  by  the  name  of  the 
Milwaukee  A  St.  Paul  Railroad  Company, 
which  company  went  into  possession  of  that 
division.  That  subsequently,  and  on  April 
18,  1866,  Frederick  P.  James,  as  the  assignee 
of  the  said  judgment  against  the  La  Crosse 
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Company,  in  favor  of  Newcombe  Cleveland, 
mentioned,  commenced  a  suit  in  equity  in  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Wisconsin,  against  the  Milwaukee  A 
Minnesota  Railroad  Oompany,  to  enforce  the 
lien  of  said  judgment  on  the  said  eastern  di- 
vision. That  such  proceedings  were  had  in 
that  suit  that  January  11,  1867,  a  decree  was 
entered  adjudging  that  there  was  due  to  said 
James  on  the  judgment  $98,801.51,  and  order- 
ing a  sale  of  the  eastern  division,  subject  ta 
allDrior  liens,  for  its  payment  That,  under 
that  decree,  the  property  was,  March  2,  1867, 
sold  and  conveyed  to  the  Milwaukee  A  St. 
Paul  Railway  Company,  for  $100, 220. 94,  and 
from  that  time  the  said  last-named  companv, 
whose  name  has  since  been  changed  to  the 
Chicago,  Milwaukee  A  St.  Paul  Railway 
Company,  has  been  in  the  possession  of  said 
road  from  Milwaukee  to  rortage  City,  as 
owner,  under  such  sale  and  purchase.  Thai 
since  the  sale  of  said  road  under  said  judg- 
ment and  decree,  as  aforesaid  (more  than  26 
years  before  the  commencement  of  this  ac- 
tion), the  said  Milwaukee  A  Minnesota  Rail- 
road Company  has  not  conducted  any  of  the 
ordinary  business  theretofore  conducted  by 
said  corporation,  or  any  business.  That  the 
law  governing  the  election  of  the  directors  of 
said  company,  to  wit,  chapter  28,  Private  A 
Local  Laws  1862,  provided,  in  effect,  that  the 
regular  annual  meeting  of  the  stockholders 
of  the  Milwaukee  A  Minnesota  Railroad  Com- 
pany, for  the  election  of  directors  of  said  com- 
pany, should  be  held  on  the  last  Wednesday 
of  May,  at  10  o'clock  in  the  forenoon  of  that 
day,  in  each  year,  in  the  city  of  Milwaukee. 
That  the  secretary  of  said  companv  should 
give  80  days'  notice  of  the  place  and  time  of 
said  election,  in  at  least  two  newspapers 
printed  in  Milwaukee,  and  the  other  at  Madi- 
son. That  the  governor  should  annually  ap- 
point three  inspectors  for  said  election,  who 
should  take  an  oath  faithfullv  and  impar- 
tially to  discharge  the  duties  devolved  upon 
them  by  said  act.  That  the  inspectors  should 
meet  at  the  time  and  place  appointed  for  said 
election,  and  proceea  to  receive  such  votes 
for  directors  of  said  company  as  might 
legally  be  offered  and  received  under  said 
act.  That  the  board  of  directors  of  said  com- 
pany should  consist  of  nine  persons  au- 
thorized to  vote  at  said  election,  and  such 
nine  persons  receiving  the  highest  number  of 
votes  at  said  election  should  be  the  board  un- 
til another  election  should  be  held  and  their 
successors  elected.  That  the  said  Dwight  W. 
Keves  was  elected  secretary  of  the  Milwaukee 
A  Minnesota  Railroad  Company  at  the  time 
of  its  organization.  That  he  continued  to  act 
as  such  secretary  so  long  as  said  company 
pretended  to  transact  any  business  in  Wis- 
consin, and  was  acting  as  such  in  1865  and 
1866.  That  he  was  never  notified  of  the  elec- 
tion of  any  successor,  and  never  had  any 
knowledge  or  information  that  any  other  per- 
son was  elected  as  secretary  of  said  company. 
That  there  never  was  after  April,  1867,  any 
meeting  of  the  stockholders  of  said  company, 
in  Wisconsin  or  elsewhere,  for  the  purpose  of 
electing  a  board  of  directors,  or  foi  any  other 
purpose.  That  after  that  time  there  never 
was  a  meeting  of  the  board  of  directors.    That 
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BO  inspectoni  of  election  have  erer  been  ap- 
pointed since  1866.    That  no  notice  of  the 
time  and  place  of  the  meeting  of  stockholders 
of  said  defendant  for  the  election  of  di- 
rectors, or  for  any  purpose,  was  ever  pub- 
licAcd  in  any  newspaper  in  Milwaukee  or 
Madison  since  1865.     That  no  such  notice  has 
been  published  since  1866.     That  said  Mil- 
waukee A  Minnesota  Railroad  Company  has 
noi,  for  isore  than  twenty -six  years  prior  tu 
the  commencement  of   this  action,    owned, 
possessed,  or  had  any  property  within  Wis- 
consin, nor  has  it  been  engaged  in  any  busi- 
ness whatCTer.    That  April   12,    1898,    the 
plaintiff  caused  a  complaint  to  be  made  out 
and  verified  against  the  said  Milwaukee  & 
Minnesota  Railroad  Company,  and,  in  addi- 
tion to  the  issuance  of  said  883  bonds  and  the 
mortgage  to  aecure  the  same  and  the  nonpay- 
ment thereof,  in  effect  alleged  that,  before  the 
commencement  of  this  action,  the  said  882 
bonds  were  sold  and  transferred  to  this  plain- 
tiff for  a  Taluable  consideration,  and  he  is 
now  the  owner  thereof.    That  no  part  of  the 
principal  or  interest  thereon  has  been  paid  to 
him,  and  that  there  was  then  due  to  him  from 
said  defendant,  the  Milwaukee  A  Minnesota 
Railroad  Company  upon  said  bonds,  the  sum 
of  1332,000,  together  with  interest  thereon 
from  December  1,  1864,  and  also  interest  upon 
each  of  said  coupons  from  the  date  of  its  ma- 
turity, and  demanded  judgment  against  the 
Milwaukee  &  Minnesota  Railroad  Company 
for  such  amount.    That  thereupon  a  summons 
was  issued  in  this  action,  and  deliyered  to 
the  sheriff  of  Milwaukee  county,   who  re- 
turned the  same,  with  the  following  indorse- 
ment, to  wit:    "State  of  Wisconsin,  Mil- 
waukee Coa&ty—ss. :    I  hereby  certify  that, 
after  due  diligence,  search,  and  inquiry,   I 
cannot  find  the  within- named  defendant,  the 
Milwaukee  and  Minnesota  Railroad  Com- 
pany, witbin  my  county :  and  from  informa- 
tion obtained,  and  I  belieye  the  information 
to  be  true,  no  officer  or  agent  of  said  company 
upon  whom  to  make  service  can  be  found 
within  the   state    of   Wisconsin.    Michael 
Dunn,  Sheriff,  per  Henry  J.  Holle,  Under- 
sheriff.    Date  Milwaukee,    May  4,    1898." 
That  May  6,  1898,  the  summons  and  com- 
plaint were  filed  with  the  clerk  of  the  circuit 
court  for  Milwaukee  county,  and,  upon  af- 
fidavits of  the  plaintiff  and  his  attorney  sub- 
leouently  made  and  filed  therein,  the  plain- 
tiif  obtained  from  a  commissioner  of  said  cir- 
cuit court  an  order  for  the  service  of  said 
sammons  upon  the  said  Milwaukee  &  Min- 
nesota Railroad  Company  by  publication,  and 
the  records  show  that  said  summons  was  pub- 
lished  accordingly.     That,   upon   affidavits 
showing  the  facts  outside  of  said  complaint 
stated,  the  said  Dwight  W.  Keves  obtained 
an  order,  September  &,  1808,  ordering  plain- 
tiff to  show  cause  why  said  order  of  publica- 
tion and  such  service  of  said  summons  should 
not  be  set  aside  and  held  for  naught.    From 
ui  order  dismissing  said  order  to  show  cause, 
and  denying  the  relief  therein  prayed  for, 
^e  said  Keyca  brings  this  appeal. 

Mr.  John  W.  Canr,  with  Mr.  €•  H. 
Van  Alatine,  for  appellant: 

One  who  is  not  a  party  to  an  action  can  be 
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heard  upon  a  motion  to  dismiss  for  want  of 
Jurisdiction. 

Callender  v.  Painesvilk  dt  K  R.  Ch.  11 
Ohio  St  516;  KeUeyy.  Mimmppi  Cent,  R.  Co. 
8  Flipp.  581;  Welch  v.  Ste.  Genevieve,  1  Dill. 
180;  Fir9tNat.  B^ink  of  Stlma  v.  Colby,  88  U. 
S.  21  Wall.  609,  22  L.  ed.  687:  Qreely  v.  Smith, 

3  Story,  C.  C.  657;  State  v.  Jejferton  Iron  Co. 
60  Tex.  812. 

Section  20  of  chapter  148,  Rev.  Stat.  1858, 
provided  that  whenever  a  corporation  shall 
have  suspended  its  ordinary  and  lawful  busi- 
ness for  one  year,  it  shall  be  deemed  to  have 
surrendered  its  rights,  privileges,  and  fran- 
chises, and  shall  be  adjudged  to  be  dissolved. 

The  state  has  thereby  evinced  a  willingness 
and  an  intent  on  its  part  to  accept  a  surrender 
of  the  charter  of  a  corporation  when  It  has 
ceased  to  do  business  for  one  year.  It  is  also 
strong  evidence  of  an  intent,  on  the  part  of 
the  corporation  or  stockholders,  to  surrender 
the  charter. 

PeapU  y.  Bank  pf  Pontiae,  t^  Mich.  527; 
Brandon  Iron  Co,  v.  Qleason,  24  Vt.  228; 
Bartholomew  v.  BeniUy,  1  Ohio  St.  87;  Oould- 
ing  V.  Clark,  84  N.  H.  148;  King  v.  Paimore, 
8  T.  R  199;  Phillipn  v.  WuMam,  1  Paiee,  590, 
2  L.  ed.  768;  2  Kent,  Com.  808;  Aogdl  &  A. 
Priv.  Corp.  787;  King  v.  Morrii,  8  East,  218, 

4  East,  17;  Bruee  v.  Piatt,  80  N.  Y.  879;  Bradt 
V.  Benedict,  17  N.  T.  98;  Slee  y.  Bhom,  19 
Johns.  466,  10  Am.  Dec.  278;  Penniman  v. 
Brigg»,  Hopk.  Ch.  800,  2  L.  ed.  429;  Bank  ^ 
Poughkeeptie  v.  Ibbotton,  24  Wend.  478. 

The  stockholders  of  a  corporation  may,  by 
ananimous  consent,  dissolve  the  corporation. 

Denike  v.  New  York  A  S.  Lime  i  Cement 
Co.  80  N.  T.  606;  Cook,  Stock  &  Stockhold- 
ers, 2d  ed.  §  629,  note  i. 

The  franchise  of  a  Wisconsin  railway  cor- 
poration could  be  sold  under  foreclosure  or 
execution  sale;  and  on  such  sale  and  the 
operation  of  the  road  by  the  purchasers  and  a 
cessation  of  all  corporate  busmess  and  acts  by 
the  old  corporation,  a  surrender  of  the  ''fran- 
chise of  being  a  corporation/'  and  an  accept^ 
ance  thereof  tiy  the  state  occur. 

Memphis  A  L.  R.  R.  Go.  v.  Berry,  112  U.  S. 
609,  28  L.  ed.  887;  State  v.  Sherman,  22  Ohio 
St.  411;  SneU  v.  Chicago,  8  L.  R.  A.  858, 188 
111.  418. 

The  Milwaukee  &  Minnesota  Railroad  Com- 
pany, having  been  dissolved  as  early  as  1868» 
and  more  tnan  three  years  having  elapsed 
since  the  dissolution,  it  cannot  be  sued,  and  if 
Judgment  should  be  entered  against  it  in  this 
action,  such  Judgment  would  ne  void. 

Von  Glahn  r.DeRosset,  81  N.  C.  467;  Mer- 
riU  v.  BuffoUc  Bank,  81  Me.  67,  60  Am.  Dec. 
649;  Folger  y.  Columbian  Ins.  Co.  99  Mass. 
276,  96  Am.  Dec.  747. 

Mr.  Hneh  Rjan*  for  respondent: 

A  stockholder  or  former  officer  has  no  au- 
thority to  appear  and  defend  merely  because 
he  might  ultimately  be  held  liable  for  the 
claim. 

Byers  v.  Franklin  Coal  Ch.  of  Lykens  Val- 
ley, 14  Allen,  470. 

Although  a  corporation  mav  forfeit  its  char- 
ter by  an  abuse  or  misuse  of  its  powers  and 
franchises,  yet  this  can  ouly  take  effect  upon  a 
judgment  of  a  competent  tribunal. 

S?eton  Glass  Manufactory  y.  Langdon,  42 
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Pick.  49,  85  Am.  Dec.  292:  Ooburn  t.  Boiton 
FapUr  iiachi  Mfg.  Co,  10  Gray,  248;  Fatter  y. 
Emx  Bank,  16  Maas.  245.  8  Am.  Dec.  185. 

A  corporatioB  Bhoald  not  be  permitted  to 
deov  ita  legal  exiatence  for  the  purpoae  of 
evading  ita  debta.  . 

Chamberlain  v.  Huguenot  iffjff,  Ch.  118 
Mass.  582. 

Cessation  of  active  business  does  not  imply 
a  dissolution  of  a  corporation  so  aa  to  deprive 
it  of  its  Hgbt  of  action. 

State  mt  Bank  of  8t,  Joseph  v.  RoMdoux,  67 
Mo.  446;  Karnaa  City  Hotel  Co.  v.  Sauer,  65 
Mo.  279;  Valleif  Bank  A  Sat.  In$t.  v.  Ladies 
Conoregational  Setting  Boc.  28  Ean.  428; 
Ooefiran  v.  Arnold,  68  Pa.  899;  Hamilton  y. 
Clarion,  M,  A  P.  EL  Co.  144  Pa.  84;  Atlanta 
V.  QaU  City  Qas  Light  Co,  71  Qa.  106;  Bar- 
ren Creek  Ditching  Co.  v.  Beek,  99  Ind.  247; 
BiaeeeU  v.  MeLellan,  14  Pick.  68:  Oakee  v. 
HiU,  14  Pick.  442;  BoUine  v.  Clau,  88  Me.  182. 

A  corporation  will  not  be  dissolved  by  a 
sale  of  the  franchise  or  of  all  the  corporate 
property  and  a  settlement  of  all  Ita  concema 
and  a  division  of  the  surplus;  or  by  a  cessa- 
tion of  all  corporate  acts;  or  by  n^lect  of  cor- 
porate duty;  or  any  abuse  of  corporate  powers; 
or  by  doing  acta  which  cause  a  forfeiture  of 
the  charter,  without  a  judgment  declaring 
•uch  forfeiture. 

Penobaeot  Boom  Corp.  v.  Lameon,  16  Me. 
224.  38  Am.  Dec.  656;  Hodedon  v.  Oopeland,  16 
Me.  814;  Baptist  Meeting- House  Proprs.  v.  WM, 
66  Me.  808. 

A  corporation  does  not  become  dissolved  by 
the  sale  of  all  ita  property. 

BeiehwUd  v.  Commercial  Hotel  Co.  106  DL 
489;  TownY,  Bank  of  River  Raisin,  2  Dougl. 
(Mich.)'  580;  Buell  v.  Buckingham,  16  Iowa, 
284.  86  Am.  Dec.  516. 

A  claim  of  forfeiture  of  a  franchise  cannot 
be  raised  collaterally. 

Toledo  db  A,  A.  A  Co.  v.  Johnson,  49  Mich. 
148;  Brooklyn  Steam  Transit  Co.  v.  Brooklyn, 
78  N.  T.  524;  Day  v.  Ogdensburgh  AL,  C,  R. 
Co.  107  N.  T.  129:  Miekles  v.  Rochester  CUy 
Bank,  11  Paige,  118.  5  L.  ed.  77, 42  Am.  Dea 
108;  Kineaid  v.  Dwinelle,  50  N.  T.  648; 
JHosOy  V.  Burrow,  5^  Tex.  896;  Jefersohville 
R.  Co.  V.  Applegate,  10  Ind.  49;  Bohannon  v. 
Binns,  81  Miss.  855;  Retere  v.  Boston  Copper 
Co.  16  Pick.  851;  AUen  v.  New  ^Jersey  South- 
ern R.  Co.  49  How.  Pr.  14;  Eoarts  v.  Killing- 
worth  Mfg.  Co.  20  Conn.  447;  Enfield  Toll 
Bridge  Go.  v.  Counectieut  Riter  Co.  7  Conn. 
28;  King  v.  Amery,  3  T.  R.  515;  Slee  v.  Eloam, 
6  Johns.  Cb.  366.  1  L.  ed.  1111;  Terrett  v. 
TayUn-,  18  U.  S.  9  Cranch.  51,  8  L.  ed.  658; 
Com.  V.  Union  Fire  dt  Marine  Ins.  Co.  in 
Neu)buryport,  5  Msss.  280,  4  Am.  Dec.  60; 
Sleeper  v.  Goodwin,  67  Wis.  577;  2  Kent,  Com. 
869;  Brandon  Iron  Co.  v.  Oleason,  24  Yt.  228; 
WUde  V.  Jenkins,  4  Paige,  481,  8  L.  ed.  624. 

CaHM>dagr»  J,,  delivered  the  opinion  of 
the  court : 

The  Milwaukee  &  Minnesota  Railroad 
Company  waa  organized,  under  the  General 
Statutea,  May  28,  1859.  It  thereupon  ac- 
quired, by  convevance  from  Bamea,  through 
a  foreclosure  of  the  Bamea  mortgasre  and  a 
sale  thereon  to  Bamea.  all  the  rigHta,  prop- 
erty, and  franchiaea  of  the  La  OrMse  &  Mfl- 
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waukee  Railroad  Company,  aabject,  how* 
ever,  to  three  mortgagea  on  the  eastern 
division  and  two  mortgagea  on  the  weatem 
division,  and  several  Judffmenta  on  the  re- 
spective divisions,  including  one  in  favor 
of  Newcombe  Cleveland.  Prior  to  April  18, 
1866,  the  Milwaukee  &  8t.  Paul  Railroad 
Company  acouired  the  title  and  possession  of 
the  weatem  division,  through  the  foreclosure 
of  the  first  mortgage  thereon  and  a  sale  there- 
under. The  La  Crosse  <&  Mil  waukee  Railroad 
Company  waa  expressly  authorized  by  ita 
charter,  and  the  amendmenta  thereto,  to  mort- 
gage all  of  ita  estate,  real,  personal,  or  mixed, 
^together  with  the  functions  appertaining  to 
said  railroad,  and  all  corporate  and  other 
franchises,  rights,  and  privileges**  of  aaid 
company ;  and  hence,  by  that  foreclosure  and 
sale,  the  aame  were  vested  in  the  Milwaukee 
&  St.  Paul  Companv.  March  2,  1867,  the 
Milwaukee  &  8t.  Paul  Railway  Company  ac- 

auired  the  title  and  possession  of  the  eaatem 
i vision,  under  and  by  virtue  of  a  marahar* 
aale  and  conveyance  to  it  on  a  decree  entered 
in  the  federal  court,  January  11,  1867,  at 
mentioned,  in  a  suit  In  equity  in  favor  of  the 
assignee  of  the  Cleveland  judgment,  and 
against  the  Milwaukee  &  Minnesota  Railroad 
Company,  to  enforce  that  judgment  as  a  Hen 
thereon.  Since  March  2,  1867,  the  name  of 
the  Milwaukee  &  St.  Paul  Companv  has  been 
changed  to  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  and  the  aame  hat 
ever  since  beim  in  possession  and  operated 
said  railroad  aa  owner  thereof.  Prior  to  the 
marshal 's  sale  and  conveyance  mentioned,  the 
Milwaukee  &  Minnesota  Railroad  Companj 
had  a  board  of  directors,  who  had  severally 
been  elected,  at  the  time  and  place  and  in  the 
manner  prescribed  bv  the  atatutea  of  thit 
state,  ana  auch  board  had  elected  a  preaident, 
secretary,  and  treasurer  of  that  company,  who 
had,  respectively,  acted  as  such  ofiSoers,  down 
to  the  time  of  the  marshaVa  aale  and  con- 
veyance mentioned.  Independently  of  stat- 
ute, it  waa  the  duty  of  that  company,  during 
ita  existence,  to  have  an  office  and  officert 
within  thia  state.  State  v.  Milwofukee,  L.  8. 
dW.RCo.AS  Wia.  679. 

It  appears  that  no  notice  of  the  election  of 
any  such  directors  for  that  company  waa  ever 
given,  and  no  appointment  of  any  inapectora 
of  any  auch  election  was  ever  made  as  pre- 
scribed by  statutea,  after  1866,  and  that  after 
April,  1867,  there  never  was  any  meeting  la 
Wisconsin  of  the  stockholders  or  directors  of 
said  company  for  anv  purpoae ;  that  since  that 
time  aaid  company  liaa  neither  owned,  poa- 
sessed,  nor  had  any  property  in  thia  atate, 
nor  been  engaged  in  any  buainesa  therein,  and 
at  the  time  of  the  commenoement  of  thia  ac- 
tion it  had  no  agent  nor  officer  therein.  The 
question  recurs  whether  the  Milwaukee  & 
Minnesota  Railroad  Company  haa  anv  legal 
existence  in  this  state,  so  aa  to  entitle  it  to 
sue  and  be  sued.  That  company  waa  incor- 
porated and  organized  under  and  hv  virtue 
of  the  laws  of  tnis  state  over  thirty -five  yeara 
ago,  and  existed  only  by  force  of  the  lawa  of 
this  state.  Since  such  'laws,  of  themselves, 
had  no  extraterritorial  force,  that  corporation 
could  not  mierate  to  aome  other  atate  or 
country,  but  during  ita  existence  wat  bound 
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to  dwell  in  this,   the  state  of  its  creation. 
Seamam  ▼.    Knapp^   Stout  d   Co.  Company 
(Wis.  ;  not  yet  officially  reported)  anU,  862 ; 
iarion  t.  Aultman  <£  J.  O?.   86  Wis.  288, 
264;  Bank  of   AuguHa    v.    Earle,   88   U. 
8.    18   Pet.   688,  10  L.  ed.    807;   Shaw  t. 
§hiiney  Min,  Co.  145  U.  S.  449,  36  L.  ed.  771. 
While  it  could  only  live  and  have  its  being 
In  this  state,  Tet  its  residence  here  created  no 
Insuperable  objection  to  its  power  to  contract 
and  be  contracted  with  in  other  states,  and 
haying  its  legal  existence  recognized  in  such 
other  states.    Ibid.    But  any  exercise  of  its 
corporate  franchises  in  such  other  states  was 
merely  permissible  by  virtqe  of  the  comity 
of  such  states.    Ibid,;  Literpool  d  L.  L.  dt  V. 
Ins.   Co.  V.  Oliver,  77  U.  8.   10  Wall.   666, 
19  L.  ed.  1029.    Such  being  the  law,  it  is 
yery   manifest  that,    if  the  Milwaukee  & 
Minnesota  Railroad  Company  had  any  legal 
existence  at  the  time  of  the  commencement  of 
this   action,    such   existence    was  confined 
within  the  limits  of  this  state.     And  yet  the 
•heriff*s  return  is  to  the  effect  ''that,  after 
due  diligence,  search  and  inquiry,"  he  could 
not  find  uiat  company  within  his  county,  nor 
any  ofQcer  or  agent  of  the  same  within  the 
state.    The  same  condition  of  things,  as  to 
that  company  in  this  state,  had  existed  ever 
since  April,  1867.     If,  during  those  twenty- 
six  years,  it  existed  in  this  state  at  all,  such 
existence  was  without  any  definite  location, 
intanp:ib1e,  and  unasoertainable.    The  case  is 
not  one  of  a  defendant  whose  ''residence  is 
unknown,"  or  who  "keeps  himself  concealed" 
within  the  state,  with  the  intent  to  "ayoid 
the  service  of  a  summons."  within  the  mean- 
ing of  the  statute  (scc.  2639).     The  service 
of  the  summons  by  publication  in  this  case 
la  sought  to  be  justified  upon  the  sole  ground 
that  the  defendant  is  a  "private  corporation 
organized  under  the  laws  of  the  state,  and  the 
proper  officers   on   whom  to  make  service 
.     .     .    cannot  be  found. "    Ibid.    The  stat- 
ute declares,  in  effect,  that  wheneyer  any  cor- 
poration shall  have  neglected  or  refused  to 
pay  and  discharge  its  debts,  "or  shall  haye 
suspended  its  orainary  and  lawful  business 
for  one  whole  year,  it  shall  be  deemed  to  have 
sorrendered  the  rights,  priyileges,  and  fran- 
chises granted  or  acquired  under  any  law,  and 
shall  M  adjudged  to  be  dissolved."    Section 
1768.    But  this  court  has  repeatedly  held 
that  such  neglect,  refusal,  or  suspension  "for 
one  whole  year"  does  not  iptofaeto  operate  as 
a  dissolution  of  such  corporation,  but  simply 
declares  an  efficient  cause  for  adjudginff  a 
dissolution  in  a  proper  action.     Strong  v.  jto- 
Caag,  55  Wis.   624 ;  Sleeper  y.    Goodwin,   67 
Wis.   577.    The  statute  also  prescribes,   in 
effect,  that  where  the  existence  of  a  corpora- 
tion expires  by  its  own  limitation,  or  is  yol- 
ontarily  dissofved  in  the  manner  proyided  by 
law  or  by  its  articles  of  association,  or  is  an- 
nulled by  forfeiture  or  otherwise,  neyerthe- 
less  it  shall  continue  to  exist  for  three  years 
for  certain  purposes.    Section  1764.    deeper 
y.  Goodwin,  67  Wis.  584.     So  the  statute  au- 
thorizes the  dissolution  of  a  corporation  by 
a  written  resolution  in  certain  cases.     Section 
1789. 

It  most  be  remembered  that  the  Milwaukee 
A  Minnesota  Railroad  Company  acquired  the 
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rights,  property,  and  franchises  of  the  La 
Crosse  &  Milwaukee  Railroad  Company  by 
virtue  of   the  foreclosure  and  sale  of'  the 
Barnes  mortgaffe;  that  it  took  such  rights, 
property,  and  franchises  subject  to  the  prior 
mortj^ages  and  prior  judgments  mentioned ; 
that  the  purpose  of  its  incorporation  and  or- 
ganization was  to. operate  the  railroad  thus 
acquired  between  the  points  mentioned  ;  that 
prior  to  April,  1867,  it  had  been  completely 
ousted  and  dispossessed  of  the  entire  railroad, 
and  every  part  thereof,  under  and  by  yirtue 
of  the  foreclosure  and  sale  and  the  decree  in 
equity  and  sale  mentioned ;  that  all  such 
rights,  property,  and  franchises  thereby  and 
thereupon  became  yested  in  the  St.  Paul  Com- 
pany, which  for  more  than  twenty -six  years 
prior  to  the  conunencement  of  this  action,  and 
since,  has  had  the  possession  and  control  of 
the  entire  line  of  railroad,   and  every  part 
thereof,  and  during  all  that  time  operated  the 
same  as  a  railroad,  with  the  repeated  express 
or  implied  sanctions  of  the  legislature  of  this 
state;  that  during  the  same  time  the  Mil- 
waukee &  Minnesota  Railroad  Company  has 
not  owned  nor  possessed  any  railroad,   nor 
does  it  appear  that  it  has  attempted  to  con- 
struct any.     The  contention  of  counsel  for  the 
plaintiff' seems  to  be  to  ^e  effect  that  while 
the  Milwaukee  &  Minnesota  Railroad  Com- 
pany had,  by  yirtue  of  the  sales  and  con- 
yeyances  mentioned,  been  deprived  of  the 
entire  railroad  and  its  property,  and  its  fran- 
chises,   as  a  corporation,   to  maintain  and 
operate  the  same,  yet  that  it  still  possesses  a 
franchise  to  be  a  corporation,  and  hence  may 
still  sue  and  be  sued.     Conceding  that  a  fran- 
chise to  be  a  corporation  maj,  under  certain 
circumstances,  and  for  certain  purposes,  and 
for  a  limited  time,  exist  without  any  fran- 
chise to  maintain  and  operate  such  corpora- 
tion,   still  the  question  here  presented  is 
whether  any  such  franchise,  to  be  a  corpora- 
tion, suryiyed  to  the  Milwaukee  &  Minnesota 
Railroad  Company  after  the  transfers  made, 
under  the  circumstancee  mentioned,  and  for 
the  length  of  time  named.     Undoubtedly,  a 
private* corporation  may  dissolve  itself  and 
terminate  its  corporate  existence  hy  a  vol- 
untary surrender  of  its  franchises  to  the  state. 
To  make  the  surrender  complete,  however,  it 
must  be  accepted  by  the  state.    4  Am.  <&  Eng. 
Eocyclop.   Law,    p.   296,    and  cases    there 
cited.     It  would  seem  that  after  such  corpora • 
tion  had  been  stripped  of  all  its  property,  and 
for  26  years  had  railed  to  exercise  any  cor- 
porate franchise  or  elect  any  officer  in  this 
state  or  keep  any  office  therein,  such  surrender 
would  be  presumed.    Brandon  Iron   Co.    y. 
GUaeon,  24  Vt.  228.     And  so  it  would  seem 
that,  where  a  corporation  suffers  acts  to  be 
done  .which  destroy  the  end  and  object  for 
which  it  was  instituted,  it  is  equiyalent  to 
a  surrender  of  its  rights.     SUe  y.  Bloom,  10 
Johns.  456,  10  Am.  Dec.  278 ;  Briggs  y.  Penni- 
man,  8  Cow.  887,  18  Am.  Dec.  454.     It  has 
been  held  that  a  seizure  and  sale  of  the  fran- 
chises of  a  corporation  effect  its  dissolution. 
Vineennee  Bank  v.  StaU,l  Blackf.  267,12  Am. 
Dec.  284.     So  it  has  frequently  been  held  that 
the  consolidation  of  two  or  more  railway  com- 
panies, in  pursuance  of  a  statute,  operates  as 
a  dissolution  of  the  old  corporations,  and  the 
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merger  of  the  franchises  and  privileges  of 
each  of  them  into  the  new  corporation. 
Bhields  v.  Ohio,  95  U.  S.  819,  24  L.  ed.  857 ; 
Green  County  v.  (kmne»»,  109  U.  S.  104,  27 
L.  ed.  872;  Pullman's  Palace  Car  Oa.  v. 
Miseouri  Pan,  R  Co.  115  U.  S.  587,  29  L.  ed. 
499 ;  Keokuk  A  W.  R.  Co.  Y.  Miuouri,  152  U. 
8.  801,  88  L.  ed.  450.  It  Js  certainly  within 
the  power  of  a  legislature  which  creates  a 
corporation,  and  grants  franchises  to  it,  to 
authorise  it  to  sen  or  mortgage  those  fran- 
chises. WillametU  Woolen  Mfg,  Co,  ▼.  Bank 
ofBritUh  Columbia,  119  U.  S.  191,  SOL.  ed. 
884.  Here  the  franchisea  were  mortgaged  by 
express  legislative  authority,  and  hence  were 
transferred  through  the  foreclosure  and  sale 
pursuant  to  law.  Besides,  the  statute  in  this 
state  declares,  in  eifect,  that  any  person  or  as- 
sociation of  persons  which  shall  have  or  may 
hereafter  become  the  owner  or  assignee  of  the 
rights,  powers,  privileges,  and  franchises  of 
any  corporation  created  or  organized  by  or 
under  any  law  of  this  state,  bv  purchase  un- 
der a  mortgage  sale,  sale  in  bankrupt  pro- 
ceedings, or  sale  under  any  judgment,  order, 
decree,  or  proceedings  in  any  court  in  this 
state,  including  the  courts  of  the  United 
States  sitting  herein,  "may,  at  any  time 
within  two  years  after  such  purchase  or  as- 
signment, "  organize  anew,  as  provided  by  the 
statutes,  and  shall  thereupon  have  the  same 
rights,  privileges,  and  franchises  which  such 
corporation  luSl,  or  was  entitled  to  have,  at 
the'time  of  such  purchase  and  sale,  and  such 
as  are  provided  by  the  statutes  appplicable 
thereto.  Rev.  8tat.  g  1788.  That  section  is 
in  effect  the  same  as  chapter  115,  Laws  1872. 
The  Milwaukee  &  St.'  Paul  Company  became 
such  purchaser,  and  so  organized  anew, 
within  two  vears  after  such  purchase  and  as- 
signment, although  about  live  years  prior  to 
that  enactment.  The  manifest  intention  of 
the  act  was  to  ratify  and  confirm  all  such 
prior  transfers,  and  to  accept  all  such  prior 
surrenders  of  corporate  rights.  The  two  years 
mentioned  was  merely  to  limit  the  time 
within  which  any  purchasers  or  assignees, 
subsequently  to  the  enactment,  might  so 
organize  anew.  After  careful  consideration, 
we  are  constrained  to  hold,  upon  the  show- 
ings made,  that,  prior  to  the  commencement 
of  this  action,  the  Milwaukee  &  Minnesota 
Bailroad  Company  had  voluntarily  surren- 
dered all  of  its  corporate  franchises,  and  that 
the  same  had  been  accepted  by  the  state. 


After  the  dissolution  of  a  corporatioii,  the 
power  to  proceed  judicially  against  it  in  an 
action  is  wholly  devested,  except  as  es- 
pecially authorized  by  statute.  *'A  defunct 
corporation,  like  a  natural  person  who  dies, 
cannot  be  brought  into  court  oy  process  served 
upon  persons  wno  were  officers  or  agents  when 
the  corporation  was  in  existence.''  Water- 
man, Corp.  %  484.  **  Where,  during  the  pen- 
dency of  a  suit,  a  corporation  surrenders  Its 
charter,  which  is  accepted  by  the  legislature, 
it  becomes  defunct,  and  the  suit  a&tes,  un- 
less ttke  legislature,  by  some  act,  saves  the 
right  of  action  against  the  corporation." 
Oredp  T.  Smith,  8  Story,  C.  C.  657,  Fed.  Gas. 
Ko.  5,748.  In  Mumma  v.  PoUnnaA  Co.  88  U. 
S.  8  Pet.  281,  8  L.  ed.  945,  it  was  held  that 
"  there  is  no  pretense  to  say  that  a  eeirefaciae 
can  be  maintained  and  a  judgment  bad 
thereon  against  a  dead  corporation,  any  more 
than  against  a  dead  man.  ^  In  that  case  the 
attomevs  of  record  for  the  corporation,  at  the 
time  of  the  rendition  of  the  original  judg- 
ment, appeared  and  suggested  the  death  of 
the  corporation,  after  the  rendition  of  such 
judgment,  and  alleged  the  sanie  by  way  of 
a  plea  in  abatement.  The  facts  being  ad- 
mitted, the  trial  court  gave  iudgment  that  the 
plaintiff  take  notJiing  by  his  writ  of  eeire 
facias,  and  that  judgment  was  aflSrmed  by  the 
Supreme  Court  of  the  United  States.  From 
the  very  nature  of  things,  the  dissolution  or 
death  of  a  corporation  defendant  like  the 
death  of  a  party  to  a  pending  action,  can  only 
be  brought  to  the  attention  of  the  court  by 
some  one  other  than  the  defunct  corporation. 
This  is  obvious  from  the  authorities  cited. 
See  also  Welch  v.  8te.  Oenepieoe,  1  Dill.  180, 
Fed.  Cas.  No.  17,872;  First  Nai,  Bank  of 
Sdrna  V.  CoUn/,  88  U.  S.  21  Wall.  609,  611, 
614,  22  L.  ed.  687,688;  SIoUy,  Jefferson  Irofn 
Co,  60  Tex.  812. 

We  think  it  was  competent  for  Dwight  W. 
Eeyes,  who  had  been  the  secretary  of  the 
defunct  corporation,  to  intervene  and  inform 
the  court  of  the  facts  which  had  worked  a 
dissolution  and  death  of  the  corporation. 

Tlie  order  of  the  Circuit  Court  is  rewrsed, 
and  the  cause  is  remanded,  with  direction  to 
set  aside  the  order  of  publication  and  the 
service  of  the  summons ;  but,  as  indicated  in 
the  Potomac  Co.  Case,  cited,  as  there  is  no 
such  corporation  in  esse  as  the  Milwaukee  A 
Minnesota  Railroad  Company,  there  can  be  no 
costs  awarded  in  its  favor. 
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George  D.  SWEETSER  et  ah,  Plffs,  in  Err,, 

V, 

Canute  R  MATSON. 

068111.668.) 

An  ezeeatloii  creditor  who  consents  to 
the  postponement  of  the  sale   from 


time  to  time  for  the  mere  purpose  of  glvtof 
the  debtor  ao  opportunity  to  oesotiate  with  Us 
/oreditora,  so  as  to  secure  from  tbem  some  oom- 
promise  or  other  advantage,  loses  his  priority  of 
lien  as  against  a  junior  execution  comin^r  Into  the 
hands  of  the  sheriff  during  the  pendency  of  such 
postponement,  although  bis  motive  is  that  of 
kindness  or  leniency  to  the  debtor  with  no  actual 
Intention  to  hinder  or  defraud  orediton,  and  the 


KoxB—IiOSt  of  prforfty  of  execution  bv  oonnent  of 
eredUor  to  delay  or  postponement  of  sale. 
SwsKEom  V.  Matsoh  carries  the  doctrine  which 
tt  attempts  to  apply  rather  further  than  the  great 
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body  of  the  decisions  have  gone.  It  undoubtedly 
would  not  be  regarded  as  sound  In  some  of  the 
states  and  it  Is  questionable  whether  it  would  be 
followed  in  more  than  a  very  f^w. 
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postponeiiMOto  do  not  In  fmci  biader,  delay,  or  | 
dsfrmud  otiier  credlton. 

(October  29, 18M.) 

ERROR  to  the  Appellate  Court,  First  Dis- 
trict, to  review  a  judgment  reversiof?  a 
Judi^ment  of  the  Superior  Court  for  Cook 
County  in  plaintiffs'  favor  in  an  action  brought 
to  recover  damages  from  defendant,  county 
sheriff,  for  the  raise  return  of  an  execution. 


Statement  by  Bailej^  J. : 

This  was  an  action  on  the  case,  brought 
by  Qeorge  D.  Sweetser  and  others,  copartners 
under  tl^  firm  name  of  Sweetser,  Pembrook 
&  Company,  against  Canute  R.  Matson,  sher- 
iff of  Cook  county,  to  recover  damages  for  a 
false  return  of  an  execution  in  favor  of  the 
plaintiffs  and  against  the  property  of  Fanton 
R.  Lawlor.  At  the  trial  there  was  little  if 
any  controversy  as  to  the  material  facts, 
those  which  the  evidence  tended  to  establish 
being,  in  substance,  as  follows : 

On  ihe  8th  day  of  January,  1890,  nine 
writs  of  execution  against  the  property  of 
Lawlor  were  issued  and  delivered  to  the  de- 
fendant, as  sheriff,  to  execute,  viz. :  one  from 
the  superior  court  in  favor  of  Nano  Murphy 
for  $1,765.67,  and  one  from  the  same  court 
in  favor  of  E.  W.  Price  for  $5,160.60,  and 
■even  from  the  circuit  court  in  favor  of  the 
Hibernian  Banking  Association,  aggregating 
$28,782.08.  On  the  same  dav  an  attachment 
writ,    in  favor  of  James  H.   Walker  and 


against  the  propertv  of  Lawlor,  for  $970.16, 
was  also  issued  ana  placed  in  the  hands  of 
the  defendant,  as  sheriff,  to  execute.  These 
nine  executions  and  the  writ  of  attachment 
were  on  the  same  day  levied  by  the  de- 
fendant upon  a  stock  of  goods  at  182  and 
184  Wabash  avenue,  Chicago,  the  value  of 
which,  as  shown  by  the  invoice,  was  about 
$55,000,  and  also  upon  a  stock  of  goods  on 
Blue  Island  avenue,  which  was  invoiced  at 
something  over  $7,000.  After  making  these 
Icvieb,  the  defendant  advertised  the  propertv 
levied  on  for  sale,  the  sale  of  the  Wabush 
avenue  stock  of  goods  to  take  place  January 
22,  1890,  and  the  Blue  Island  avenue  stock 
one  or  two  days  later. 

On  the  17th  day  of  January,  1890.  Lawlor, 
the  execution  debtor,  prepared  and  sent  to 
each  of  his  creditors  the  following  circular 
letter : 

''Chicago,  January  17,  1890. 
"  Dear  Sir : 

**  All  my  effects  are  now  under  seizure  by 
the  sheriff,  upon  executions  amounting  to 
$41,800.  My  Indebtedness  outside  of  the 
judgments  under  which  these  levies  are 
made  amounte  to  about  $80,000.  Effects 
levied  on  are  fairly  and  reasonably  worth 
$80,000,  and  ouffht  to  bring  $70,000  if  fa- 
vorablv  disposed  of. 

*'It  Is  thought  that  if  the  sheriff  makes 
sale  under  these  levies  with  the  usual  and 
ordinary  sacrifice  attending  a  sheriff's  sale, 
the  proceeds  will  fall  short  of  satisfying  the 
judgments,  and  nothing  will  be  left  to  apply 
on  such  other  indebtedness. 


BxeouiAion  cannot  he  uaed  a»  a  cover. 

Tbe  courts  are  uDanimous  in  ref  usinff  to  permit 
an  execution  to  be  used  for  an  ulterior  of  fraudu- 
lent purpose.  It  cannot  be  used  to  aid  tbe  debtor 
in  withboidinir  tbe  property  from  other  credlton. 

If  tbe  Hat  execution  was  not  kept  up  merely  by 
eoior  and  for  fraudulent  purposes,  It  will  not  be 
postponed  to  a  later  one.  Oasher  v.  Peterson  (1816) 
4N.J.L.817. 

The  execution  Is  ineffectual  If  Issued  with  tbe  In- 
tent to  use  It  as  security.  Baldwin  v.  Fkeydendall 
<18ai)10IlLApp.l06. 

An  execution  is  not  valid  which  Is  issued  to  ac- 
quire a  lien.   Barrs  App.  a860)  18  Pa.  4B8. 

Directinf  a  levy  simply  to  retain  a  priority  of 
Uen  will  not  be  effectual.  Dunderdale  v.  Sau  vestre 
(IMl)  18  Abb.  Pr.  US. 

Any  act  evlocfoflr  ao  intention  not  to  have  a  sale 
of  the  property  but  to  hold  a  writ  for  tbe  purposes 
of  a  lien  is  a  waiver  of  the  priority  of  the  execu- 
tion in  favor  of  a  writ  subsequently  coming  into 
the  sherifl^s  hands.  8troudsburg  Bank's  App. 
0880)  128  Pa.  628. 

When  tbe  primary  design  of  the  plaintiff  In  issu- 
ing execution  Is  to  obtain  a  lien  upon  defendant's 
property  and  not  to  sell  the  same  except  In  the  con- 
tingency oi  tbe  subsequent  exeoutloD  being  issued, 
tbe  lien  or  tbe  execution  will  be  postpooed.  but  if 
there  Is  nothing  but  a  disposition  on  tbe  part  of 
plaintiff  to  treat  tbe  family  of  def eodant  In  the  ex- 
«cntlon  with  due  consideration,  by  not  subject! og 
them  to  unnecessary  Inoonvenienoe  or  annoyance* 
aiie  execution  will  not  be  postponed.  Laodis  v. 
Bvans  (1888)113  Pa.  884. 

If  tbe  purpose  of  the  levy  is  to  secure  a  lien  It  is 
Ineffectual.  Com.  ▼.  Btremback  (18S8)  8  Rawle,  841. 
In  that  case  the  court  says  it  Is  not  sufficient  for 
ereditors  at  this  day,  when  the  condition  of  tbe 
^ooiitry  Is  so  materially  changed,  to  permit  the  levy 
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to  remain  without  sale  or  placing  some  one  In 
charge  so  long  as  it  seems  to  have  been  authorised 
by  the  former  ca«ee. 

An  execution  cannot  be  used  to  cover  property 
against  younger  executions.  Matthews  v.  Warne 
(1880  11  N.  J.  L.  SCO. 

Using  an  execution  as  a  cover  will  destroy  lis 
efficacy.    Kellogg  y.Orlffin  (1820)  17 Jobnf*.  274. 

But  the  intention  to  use  the  writ  merely  as  a 
cover  must  be  established  In  order  to  affect  its 
priority.  Mere  leniency  towards  the  execution 
debtor  is  not  sufficient.  Wolf  v.  Tililnghast  (18M> 
8  Pa.  Dlst.  Rep.  8S8. 

Leavino  vroperty  in  debtor'^s  hands. 

Moftoftbe  cases  have  discussed  the  question 
from  the  standpoint  of  presumptive  fraud.  Wben 
tbere  Is  no  positive  rule  that  tbe  property  levied 
upon  must  be  removed  from  tbe  possession  of  tbe 
debtor  tbe  rule  in  some  sutes  is  that  merely  leaving 
It  in  bis  possession  until  sale  Is  not  sufficient  to  de- 
feat tbe  priority. 

In  Levy  v.  Wallis  (1789)  4  U.  &  4  DaU.  187, 1  L.  ed. 
785,  it  appeared  that  after  the  levy  was  made  tbe 
sales  were  put  off  at  tbe  request  of  plaintiffs,  and  it 
is  stated  that  tbe  question  was  wbetber  tbe  prior- 
ity had  been  lost  by  permitting  the  property  to  re- 
main in  tbe  bands  of  defendants,  and  that  is  the 
question  discussed,  tbe  court  holding  that  leaving 
it  so  in  the  possession  of  the  defendant  furnished 
no  presumption  of  fraud  and  does  not  consider  th«> 
question  of  tbe  effect  of  postponing  the  sale. 

Leaving  tbe  property  with  the  debtor  until  tbe 
time  of  sale  will  not  postpone  the  execution  if 
tbere  Is  no  direction  to  delay  tbe  sale.  Bew  v. 
Barber  (1824)  3  Cow.  279.  In  that  case  the  court  says 
in  the  cases  in  whicb  tbe  writ  has  been  held  to  have 
been  postponed,  tbe  creditor  bad  interfered  and 
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"Oa  the  other  hand  it  is  hoped  that,  if  ar- 
rangements can  be  made  to  dispose  of  the 
property  levied  upon  by  private  sale,  enough 
can  be  realized  over  ana  above  the  amount 
of  such  Judgments  to  enable  me  to  make  a 
fairly  good  payment  upon  my  other  liabili- 
ties. 

"To  accomplish  this  will  require  the  con- 
sent of  all  my  creditors,  and  it  is  to  obtain 
such  consent  I  now  write  you.  The  sheriff's 
sale  is  advertised  to  commence  the  22d  inst. 
and  to  answer  any  purpose  I  must  hear  from 
you  immediately.  This  plan  is  the  only 
one  I  can  conceive  by  which  something  may 
be  rescued  for  the  nonjudgment  creditors. 
Please  answer  at  once. 

**  Yours  truly, 
"P.  R.  Lawlor. 
«To " 

With  this  letter,  Lawlor  enclosed  to  each 
of  his  creditors  a  paper  to  be  signed  and  re- 
turned, consenting  to  the  sale  or  disposition 
of  the  property  levied  upon  at  private  sale, 
by  Lawlor  and  the  parties  in  whose  favor  the 
levies  were  made,  to  the  end  that  the  largest 
sum  possible  should  be  realized  therefrom. 
The  evidence  tends  to  show  that  this  letter 
before  it  was  sent  out  was  shown  to  a  repre- 
sentative of  the  execution  creditors  and  ap- 
proved by  him.  Before  the  end  of  Janu- 
ary, Lawlor  received  favorable  replies  from 
eighty  seven  out  of  a  total  of  ninty  six  of 
his  creditors.  Among  those  who  refused  to 
give  the  consent  requested  were  the  plain- 
tiffs in  this  suit. 

On  January  22,  1890,  the  sale  advertised 


for  that  day  was,  by  the  direction  of  the 
plaintiffs  in  the  executions  and  wiUi  the  con- 
sent of  Lawlor,  adjourned  to  January  29, 
1890.  On  that  day,  it  was  by  like  direction 
and  consent,  adjourned  to  February  8,  1890. 
On  February  5,  1890,  the  plaintiffs  in  this 
suit  recovered  a  judgment  against  Lawlor  for 
$1,957.77,  and  on  the  same  day  an  execution 
on  their  judgment  was  issued  and  placed  in 
the  hands  ol  the  defendant,  as  sheriff,  with 
directions  to  levy  upon  the  property  of  Law- 
lor and  make  the  amount  of  the  execution 
as  soon  as  possible.  On  February  8,  1890, 
the  sale  was  a^ain  adjourned  by  direction  of 
the  plaintiffs  in  the  senior  executions  and 
consent  of  the  excution  debtor,  but  without 
the  consent  of  the  plaintiffs  in  this  suit,  to 
February  11,  1890.  Between  February  8th 
and  11th,  the  sheriff  was  requested  by  the 
present  plaintiffs  not  to  postpone  the  sale 
any  longer,  and  notified  that  they  objected 
to  any  further  postponement,  but  notwitdi- 
standmg  this,  the  sheriff  again  postponed  the 
sale  by  direction  of  the  plaintiffs  in  the  sen- 
ior executions  to  February  18,  1890.  The 
sale  of  the  Blue  Island  avenue  stock  of  goods 
was,  in  like  manner,  postponed  from  time  to 
time,  the  day  to  which  it  was  postponed  be- 
ing, in  each  case,  a  day  or  two  later  than 
that  fixed  for  the  sale  of  the  Wabash  avenue 
stock. 

The  scheme  of  bavin e  the  property  sold 
at  private  sale  having  failed  to  receive  the 
unanimous  consent  of  Lawlor's  creditors,  ar- 
rangements were  made  by  the  senior  execu- 
tion creditors  for  having  the  stocks  of 'goods 


directed  a  delay  of  sale  and  left  the  goods  with  the 
debtor. 

Id  Cox  v.  MoDouirall  a798)  2  Yeates,  484,  it  seems 
to  bave  been  heid  that  sufferinfr  the  Roods  to  re- 
malo  in  thedebtor^s  bands  and  remaiDinff  ioaotive 
for  some  time  did  not  postpone  the  iien  of  the  exe- 
cution, and  this  rule  wan  followed  ulthouflrh  the 
goods  remained  in  the  debtor^s  hands  for  upwards 
of  two  years.    Perit  v.  Wallis  aiWt  2  Teatee,  6SM. 

The  property  may  be  left  in  defendant's  poeses- 
non  after  levy  without  the  loss  of  priority,  if  it  is 
done  in  good  faith,  but  if  It  is  so  left  for  sev- 
eral years,  or  an  unusual  or  uo reasonable  time, 
and  the  defendant  Is  permitted  to  use  and  enjoy 
it  as  before  the  levy,  it  may  be  evidence  of 
fraudulent  intent.  The  plaintiif  may  consent  to 
reasonable  adjournment  from  time  to  time  or Qven 
direct  adjournment,  if  it  Is  done  in  good  faith. 
The  plaintiff  may  at  the  time  of  delivering  the  writ 
to  the  sheriff,  direct  him  not  to  proceed  with  the 
sale  without  further  orders  or  unless  urged  by 
younger  executions,  if  it  is  done  in  good  faith. 
But  if  defendant  is  permitted  to  retain  posses- 
sion and  use  the  property  the  same  as  before 
executing  an  unlimited  control  over  it,  seliing, 
exchanging,  or  consuming  it  as  the  owner,  it  is 
such  evidence  of  fraud  as  to  postpone  the  exe- 
cution  to  a  younger  one.  Cumberland  Bank  v. 
Hann  (1842)  19  N.  J.  L.  160;  James  v.  Burnet  (1846)  20 
17.  J.  li.  686. 

But  elsewhere,  In  Wise  v.  Darby  a846)  9  Mo.  181, 
the  court  in  deciding  that  the  direction  not  to 
levy  will  postpone  a  lien,  says  a  direction  to  de- 
lay a  levy  will  pospone  the  lien  on  the  principle 
that  the  levy  devests  the  property  from  the  de- 
fendant and  that  to  leave  such  property  m  posses- 
sion of  defendant  by  the  connivance  or  at  the  re- 
quest of  the  plaintiff  would  be  a  fraud  against  sub- 
sequent executionSi 
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Instructing  the  sheriff  to  permit  the  property  to 
remain  in  the  debtor^s  hands  will  postpone  the 
lien.    Parker  v.  Waugh  (1864)  34  Itlo.  840. 

Directing  the  sheriff  to  leave  the  property  In  pos- 
session  of  the  debtor  will  postpone  the  Hen.  Bob-> 
erts  V.  Scales  (1840)  28  N.  C.  88. 

If  the  ofDcer  is  ordered  to  levy  on,  but  to  leave 
the  property  with  the  owner,  the  order  undoes  all 
that  the  officer  does  by  the  seizure;  it  is  no  levy  as 
to  third  persons.  It  is  not  necessary  that  the  of- 
ficer should  remove  the  property  or  even  sell  It 
immediately,  if  this  be  done  in  a  reasonable  time. 
Berry  v.  Smith  (1811)  8  Wash.  C.  C.  60.  In  that  case 
the  levy  of  the  second  writ  was  made  one  day  later 
than  that  of  the  first  and  it  was  given  tiie  prefer- 
ence, the  court  saying  the  order  of  suspension  de- 
prives the  officer  of  all  its  force  and  effect  and  if 
before  it  is  countermanded  a  second  execution  is 
levied,  the  former  must  be  postponed. 

If  in  addition  to  leaving  the  property  in  the 
debtor's  hands  he  is  permitted  to  use  it  as  before, 
thlB  is  usually  regarded  as  sufficient  to  defeat  the 
lien. 

Permitting  the  debtor  to  retain  possession,  with 
the  right  to  consume  or  sell  the  property,  or  to  re- 
tain possession  for  an  unreasonable  time,  will 
postpone  the  execution.  Bwlgert  v.  Thomas  (IBBB^ 
7  Dana,  200. 

Permitting  the  debtor  to  continue  selling  bis 
goods  as  usual  will  postpone  the  lien  although  the 
proceeds  are  to  be  paid  over  to  the  sheriff.  Btng« 
ham  V.  Young  (1848)  10  Pa.  88S. 

If  the  goods  are  seised  and  the  officer  put  into 
possession,  but  the  debtor  is  permitted  to  have  con- 
trol over  them  as  before  from  March  until  Novem- 
ber, the  goods  will  be  subject  to  an  execution  sub- 
sequently issued  against  them.  Loviok  v.  Crowder 
a828)  8  Darn,  ft  C.  182. 2  Mann,  ft  R.  84. 

Leaving  the  property  in  possession  or  thSjdebtor 
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■old  In  bulk  and  not  in  parcels,  Charles  0. 
Lay  belDg  the  proepective  purchaser  to  wliom 
it  was  propoeea  to  have  the  sale  made.  With 
a  view  to  tiiis  result,  the  following  instru- 
ment was  executed  the  day  prior  to  that  on 
which  the  sale  finally  took  place : 

••Chicago,  February  13,  1890. 
"We,  the  undersigned,  judgment  and  lien 
creditors  of  Fanton  R.  Law] or,  hereby  au- 
thorize and  direct  the  sheriif  of  Cook  county 
Illinois,  to  sell  in  bulk  instead  of  in  piece- 
meal or  in  parcels,  all  goods  and  stock  of 
said  Fanton  R.  Lawlor,  heretofore  levied 
upon  under  executions  now  in  the  hands  of 
■aid  sheriif. 

**  Hibernian  Banking  Association, 
•*  By  J.  V.  Clare,  President. 
*Nano  Murphy, 

••By  Duncan  A  Gilbert, 

"  Her  Attorneys. 
•E.  W.  Price. 

"By  Duncan  &  Gilbert, 

"His  attorneys. 
"James  H.  Walker  A  Company. 

*'I  hereby  consent  to  the  sale  of  all  my 
■took  of  goods  levied  upon  by  the  sheriff  of 
Cook  county,  in  bulk. 

"  Fanton  R.  Lawlor. 
"Febroary  12,  1890. »» 
Chi  the  followinfl^  dsy,  and  before  the  sale, 
the  plaintiifs  in  the  senior  executions  gave 
to  the  sheriff  an  indemnifying  bond,  in  the 
penal  sum  of  $^,000,  which  after  reciting 
that  the  plaintiffs  in  those  writs  bad  re- 
quested the  sheriff  to  make  sale  of  the  goods 
levied  upon  in  bulk,  and  were  desirous  that 


he  should  make  sale  of  them  In  that  manner, 
was  conditioned  to  hold  him  harmless  from 
all  actions,  etc. ,  to  which  he  might  be  sub- 
jected by  reason  of  selling  the  gocSs  in  bulk. 
On  the  same  day,  the  following  instrument 
was  executed  by  Charles  C.  Lav,  the  proposed 
purchaser  at  the  sale  and  the  Hibernian  Bank- 
ing Association : 

"Chicago,  February  18,  1889. 
"In  consideration  of  the  Hibernian  Bank- 
ing Association  assigning  to  Charles  C.  Lay 
the  following  named  judgments  aarainst  F. 
C.  Lawlor,  to  wit :  Hibernian  Banking  As- 
sociation, $84,982.08;  Mui-phy.  $1,766.67; 
Price,  $5,160.60,  amounting,  together  with 
$261.16  interest  to  date,  to  $42,109.86,  I, 
Charles  C.  Lay,  hereby  agree  to  pay  to  said 
association  the  sum  of  $87,109.  86,  less  the 
amount  to  be  received  by  said  association 
from  the  sheriff  of  Cook  county  on  account 
of  the  sale  this  day  by  said  sheriff  of  the 

Eroperty  in  the  Wabash  avenue  store  of  said 
AW  lor. 

"  (8igned)  Charles  C.  Lay. 
"Hamilton  B.  Dox, 

"Cashier  Hibernian  Banking  Asson.* 
There  is  no  evidence  tending  to  show  that 
any  of  the  several  postponements  of  the  sale 
of  the  goods  levied  upon  were  made  for  want 
of  bidders,  but  the  evidence  tends  to  show 
that  they  were  all  made  in  furtherance  of 
efforts  on  the  part  of  the  execution  debtor, 
co-operated  in  by  the  plaintiffs  in  the  senior 
executions,  first,  to  obtain  the  unanimous 
consent  of  all  the  creditors  of  the  execution 
debtor  to  a  private  sale  of  the  goods,  and 


and  permitting  bim  to  dispose  of  it  as  before  will 
postpone  the  writ.  Pary^s  App.  (1861)  41  Pa.  S78, 
SO  Am.  Dec  SIS;  Keyaer^s  App.  (18G0)  18  Pn.  409. 

Permittiog  the  debtor  to  consume  the  property 
for  the  purpoees  of  bis  family  will  postpone  the 
execution  to  one  levy  subsequently.  Earrioffton 
▼.  Sinclair  (1818)  16  Johns.  428. 

If  the  property  is  permitted  to  remain  In  the  pos- 
session of  the  debtor  for  the  use  of  himself  and  his 
family  and  not  as  agent  for  the  sheriff,  the  special 
property  acquired  by  the  levy  la  relinquished  and 
the  Uen  Is  gone.  Klrkpatriek  v.  Oason  a868)  80  N. 
J.  L.88L 

Where  an  execution  was  levied  on  a  stock  of 
goods  on  the  14th  of  January,  and  by  permlssioo 
of  the  creditor  the  property  was  left  In  the  store 
of  the  debtor  where  he  continued  to  carry  on  his 
trade  until  the  Slst  of  the  next  May,  when  the 
sheriff  took  poesessiOD,  it  cannot  be  said  than  an 
execution  is  really  executed  where  the  debtor  1e 
permitted  hy  the  plaintiff  to  retain  possession  and 
exercise  the  same  acts  of  ownership  over  It  which 
he  before  had  done.  Barnes  v.  Billlngton  (1808)  1 
Wash,  a  a  8BL 

And  the  lien  will  also  be  lost  if  the  property  is 
left  In  possession  of  the  debtor  for  an  unreason- 
able time. 

Justice  to  other  creditors  requires  that  goods 
which  may  be  at  the  time  sufficient  to  satisfy  all 
shall  not  be  left  in  such  a  situation  that  they  may 
be  consumed  or  eloigned.  The  law  and  sheriff  are 
not  left  to  take  their  course.  It  is  not  they  but 
the  plalnttfl  who  is  acting  by  the  sheriff,  whom  he 
sees  lit  to  install  as  his  private  agents  The  goods 
being  no  longer  in  the  custody  of  the  law,  but 
father  in  that  of  the  plaintiff,  there  is  no  founda- 
tion for  the  Uen  and  preference  which  the  law  can 
attacdi  is  a  consequence  of  its  own  regular  action 
only.  Knower  v.  Barnard  a848)  6  Hill,  877. 
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Permitting  the  property  to  remain  for  months 
in  pns^epsion  of  the  debtor  and  allowing  him  to 
sell  from  it  as  usual  is  fraudulent  as  against  other 
creditors.  Davidson  v.  Waldron  (1863)  81  111.  120, 88 
Am.  Dec.  208. 

Where  property  easily  removable  is  left  in  the 
possession  and  use  of  the  debtor  and  the  sale  de- 
layed an  unreasonable  time,  the  execution  will  be 
postponed.    Acton  v.  Kowles  (1862)  14  Ohio  St.  18. 

Permitting  the  goods  to  remain  in  the  debtor's 
posaesslon  an  unreasonable  time  after  levy  or  un- 
der instructions  to  the  sheriff  to  proceed  no 
further  with  the  writ  will  postpone  it.  Btheridge 
V.  Edwards  asSS)  1  Swan,  426. 

Leaving  the  property  in  the  possession  of  the 
debtor  for  a  year  after  the  levy  and  permitting  him 
to  use  it  a»  his  own  will  make  the  execution  fraudu- 
lent and  void  and  postpone  it  in  favor  of  the 
second  execution.  Storm  v.  Woods  (1814)  11  Jqhns. 
112. 

In  Eberle  v.  Mayer  (1829)  1  Rawle,  866,  the  court 
recognizes  the  doctrine  that  postponing  the  sale 
and  leaving  the  property  in  the  debtor*s  hands  will 
render  the  writ  dormant.  But  In  that  case  the 
evidence  was  such  as  to  show  fraud  on  the  part  of 
the  creditor. 

Ddaylno  talt. 

If  in  addition  to  leaving  the  property  in  the 
debtor*8  hands  the  creditor  delays  the  sale  he 
loses  his  lien. 

If  the  property  is  left  in  the  possession  of  the 
debtor  and  the  sale  is  delayed  at  the  Instance  of 
the  creditor,  the  execution  becomes  dormant. 
Benjamin  v.  Smith  (1884)  12  Wend.  404;  Ball  v.  Shell, 
21  Wend.  222;  Kimball  v.  Hunger  (1842)  2  Hill,  864; 
Price  V.  Shippe  (1868)  16  Darb.  S8S. 

Where  the  property  is  left  with  the  defendant 
upon  execution  of  a  d^very  bond  which  is  for- 
feited and  no  attempt  made  to  renew  the  execu- 
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after  that  scheme  was  abandoned,  to  enable 
him  to  make  arrangements  for  a  parcbaser 
who  would  bid  off  the  two  stocks  of  goods 
in  bulk,  and  to  have  it  so  flzed  that  the  sale 
should  be  made  in  that  manner  and  not  other- 
wise. The  evidence  also  tends  to  show  that 
the  plaintiffs  In  this  suit  did  not  consent, 
but  expressly  objected  to  having  the  sales 
made  in  bulk. 

On  February  18,  1890,  the  Wabash  avenue 
stock  of  goods  was  sold  by  the  sheriff,  with- 
out bein>?  previously  offered  in  parcels  for 
$86,026,  and  on  February  15th,  the  Blue  Is- 
land avenue  stock  was  sold  in  the  same  man- 
ner for  $6,100,  Charles  C.  Lay  in  both  cases 
becoming  the  purchaser.  The  amount  thus 
realized  oeing  a  little  less  than  sufficient  to 
satisfy  the  senior  executions,  the  execution 
in  favor  of  the  plaintiffs  in  this  suit  was 
returned  wholly  unsatisfied. 

The  defendant  pleaded  not  guilty,  and  at 
the  trial,  which  was  had  before  the  court,  a 
jury  having  been  waived,  all  propositions 
submitted  on  behalf  of  the  plaintiffs,  of 
which  there  were  a  considerable  number, 
were  held  as  the  law  in  the  decision  of  the 
case,  and  the  court  thereupon  found  the  de- 
fendant guilty,  and  assessed  the  plaintiffs' 
damages  at  $2,818.22,  and  for  that  sum  and 
costs  the  plaintiffs  had  judgment.  On  ap- 
peal to  the  appellate  court,  the  judgment 
was  reversed,  and  a  final  judgment  was  en- 
tered by  that  court  that  the  plaintiffs  take 
nothing  by  their  suit,  and  that  the  defend- 
ant go  thereof  without  dav,  and  also  that 
the  defendant  recover  of  the  plaintiffs  his 


costs.  In  rendering  this  judgment,  the  ap- 
pellate court  found  the  facts  and  recited  the 
same  in  its  final  order  as  follows : 

1.  That  defendant  on  Februair  5,  1890, 
was  the  sheriff  of  Cook  county,  Illinois,  and 
on  that  day  plaintiffs  delivered  to  him  the 
writ  of  fivrifadfu  mentioned  in  the  plain- 
tiffs' declaration  dated  February  6,  A.  D. 
1890,  for  the  sum  of  $1,967.77  and  costs  of 
suit  and  against  said  Fanton  R.  Lawlor,  and 
gave  to  the  said  defendant  the  instructions 
alleged  in  said  declaration. 

2.  That  prior  to  said  February  6,  A.  D. 
1890,  and  on  the  8th  day  of  January,  A.  D. 
1890,  one  Nano  Murphy  had  recovered  in  the 
superior  court  of  said  Cook  county  a  judg- 
ment for  $1,765.67  and  costs  of  suit ;  one  E. 
W.  Price  had  recovered  in  the  same  court  a 
judgment  for  $5,160.50  and  costs  of  suit, 
and  the  Hibernian  Banking  Association  had 
recovered  in  the  circuit  court  of  said  Cook 
county  seven  judgments  for  $202.50,  $2,020.  - 
11,  $7,942.89,  $8,990.61,  $9,888.88,  $4,081.84 
and  $5,081.25,  and  costs  of  suit,  respectively 
all  of  said  judgments  being  against  the  said 
Fanton  R.  Lawlor,  upon  each  of  which  said 

iudgments  a  writ  ot  fieri  facuu  in  due  form 
ad  been  duly  issued  out  of  and  under  the 
seal  of,  the  proper  court,  and  delivered  to 
the  said  defendant  on  the  8th  day  of  Janu- 
ary, A.  D.  1890,  and  all  of  the  said  nine 
executions  in  favor  of  the  said  Nano  Mur- 
phy, E.  W.  Price,  and  the  Hibernian  Bank- 
ing Association  for  the  respective  sums  above 
mentioned  were  on  said  8th  day  of  January, 
A.  D.  1890,  duly  levied  by  the  defendant 


tloQ  for  five  years,  the  Hen  will  be  lost.  Siooomb 
v.  Blackburn  a867)  18  Ark.  809. 

Delay  In  sale  may  of  Itself  be  sufficient  to  defeat 
the  lien  if  for  an  unreasonable  time  although  not 
coupled  with  the  other  fact  of  leavingr  the  prop- 
erty in  the  debtor*8  poesessfon. 

Buffering  the  levy  to  remain  without  prooeedin^r 
on  it,  term  after  term,  will  raise  a  presumption  that 
It  was  intended  as  a  cover  which  will  postpone  the 
lien.    Gorlles  v.  Btan  bridire  (liS8&)  5  Ba  wle,  286. 

Leaving  property  In  the  possession  of  the  debtor 
without  sale  for  a  period  of  eight  years  will  render 
the  writ  dormant.  Lewis  v.  Smith  (1816;  2  Serg.  & 
B.142. 

A  delay  for  three  yean  to  enforce  a  saiP  will 
postpone  the  lien.  Deposit  Bank  of  Cynthlana  v. 
Berry  (1887)  2  Bush,  288. 

Doty  V.  Turner  (1811).  8  Johns.  20,  recognised  the 
rule  that  delay  In  effecting  a  sale  will  postpone 
the  Men. 

But  there  are  some  courts  which  hold  that  mere 
delay  or  acquiescence  in  delay  unless  for  an  unrea- 
sonable time  will  not  postpone  the  execution. 

Mere  granting  a  delay  in  effecting  the  sale  will 
not  postpone  the  execution.  If  the  execution  is  not 
kept  up,  merely  by  color  and  for  fraudulent  pur- 
poses.   Sterling  v.  Van  Cleve  (1881)  12  K.  J.  L.  827. 

Mere  acquiescence  of  an  execution  creditor  in  de- 
lay of  a  sheriff  in  selUng  under  an  execution  where 
the  creditor  does  not  direct  such  delay,  does  not 
render  execution  dormant  as  to  subsequent  ones. 
Thompson  v.  Van  Vechten  (1857)  6  Abb.  Pr.  458. 

Mere  sufferance  will  not  defeat  the  lien.  McOoy 
V.  Roed  (1836)  5  Watts,  802. 

In  fioweU  V.  Alkyn  a830)  2  Rawle.  288.  it  is  held 
that  the  only  ground  for  postponing  an  execution 
is  fraud.  The  judge  delivering  the  opinion  denies 
the  ruling  of  Berry  v.  Smith,  tbat  if  tbe  plaintiff 
directs  the  sheriff  to  delay  the  sale  one  day,  he 
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avoids  his  levy  as  much  as  for  a  year.  The  judge 
states  that  the  practice  in  England  to  not  applica- 
ble to  tbis  country  and  that  there  are  many  oases 
In  -whicb  a  reasonable  delay  may  be  benediolal  to  all 
concerned,  in  >^ich  mere  delay  cannot  be  consid- 
ered fraudulent. 

In  Locke  v.  Coleman  a826)  2  T.  B.  Mon.  12, 16  Am. 
Dec  118,  the  court  was  asked  to  instruot  that  if  the 
execution  was  held  up  an  unreasonable  time  after 
the  levy  before  a  sale  was  effected  the  sale  oould 
not  be  enforced  as  against  leases  taken  subse- 
quently to  tbe  levy,  but  the  court  refused  to  do  so 
and  was  upheld  by  the  appellate  court,  which  said 
when  an  officer  has  once  levied  he  may  sell  at  any 
time  and  tbe  lien  continues  until  he  does  sell,  bat 
it  does  not  appear  from  the  case  by  what  authority 
the  sale  was  postponed. 

Conflicting  instructiona  as  to  the  order  of  sale 
which  result  In  a  delay  In  the  advertisement  of 
only  one  day  will  not  result  in  a  postponement  of 
execution.    Ghllds  v.  Dilworth  (1862)  44  Pa.  128. 

But  if  the  enforcement  of  an  execution  levy  has 
been  delayed  for  an  unreasonable  time,  a  third 
person  has  a  right  to  presume  that  it  has  been 
abandoned.   Cook  v.  Clemens  (1888)  87  Ky.  568. 

The  lien  may  be  lost  if  the  phUntlff  to  guilty  of 
gross  laches  in  not  having  the  property  sold  in  a 
reasonable  time,  i^nway  v.  Jett  (1882)  8  Yerg.  488. 
24  Adl  Dec  600. 

Permitting  a  levy  to  be  dormant  for  three  years 
and  eight  months  before  taking  proceedings  to  en- 
force a  sale  under  it  will  displace  it.  Patterson  v* 
Fowler  a861)  28  Ark.  470. 

Tomporary  pottponemefU. 

A  mere  stay  of  execution  without  fraud  will  not 
destroy  the  levy.  State  v.  Beoords  (1848)  SHarr. 
(Del.)  147. 

In  Hyman  v.  Hubbs  a874)  71 N.  a  424,  it  was  held 
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upon  the  ffoods  and  chattels  mentioned  in 
the  plaintiffs*  declaration,  contained  in  two 
■eparate  stores,  a  mile  distant  from  each 
other,  whidi  said  goods  and  chattels  were 
at  usaal  invoice  prices,  worth  the  sum  of 
$62,000  to  $65,000. 

S.  That  the  said  defendant  duly  advertised 
to  sell  said  goods  and  chattels  pursuant  to 
law,  under  said  writs  of  ^ri/a<»<M,  in  favor 
of  said  Nano  Mnrphj,  said  £.  W.  Price  and 
the  Hibernian  Basking  Association,  on  the 
22d  day  of  January,  A.  D.  1800,  but  post- 
poned said  sale,  first,  to  the  29th  day  of 
January,  A.  D.  1880,  acain  to  the  8th  dav 
of  February,  A.  D.  1890,  again  to  the  Uth 
day  of  February,  A.  D.  1890,  and  again  to 
the  18th,  and  as  to  a  part  of  said  goods  and 
chattels  to  the  16th  day  of  February,  A.  D. 
1890,  on  which  two  last- mentioned  dates  said 
defendant,  after  duly  advertising,  sold  said 
goods  and  chattels  at  public  sale,  to  the 
highest  bidder,  selling  the  stock  of  goods  in 
each  store  in  bulk  as  one  lot,  and  realized  as 
the  proceeds  of  the  same  the  sum  of  $42,000. 

4.  That  said  Judgments  and  writs  of  fieri 
faeicu  in  favor  of  said  Nano  Murphy,  £.  W. 
Price,  and  said  Hibernian  Banking  Associa- 
tion, were  bona  fide,  and  said  writs  of  fieri 
facias  were  not  taken  out  or  used  bv  the  said 
X^ano  Murphy,  E«  W.  Price,  or  said  Hiber- 
nian Banking  Association,  or  either  of  them, 
or  by  the  said  defendant,  for  the  purpose  of 
hindering,  delaying,  or  defrauding;  any  of 
the  creditors  of  said  Fanton  R.  Lawlor.  and, 
alUiou^h  said  postponements  of  said  sale,  as 
made  by  the  defendant,  as  aforesaid,  were 


so  made  with  the  consent  of  the  said  Fanton 
R.  Lawlor,  and  at  the  request  of  the  said 
Nano  Murphy,  said  B.  W.  Price,  and  said 
Hibernian  Banking  Association  with  the 
hope  that  Lawlor  might  make  some  arrnn ce- 
ment with  his  creditors,  and  for  his  benodt, 
said  postponements  were  reasonable  and 
proper,  under  all  the  circumstances,  and 
did  not,  in  fact,  in  any  manner,  injure,  de- 
lay, defraud,  or  hinder,  or  tend  to  injure, 
delay,  defraud,  or  hinder  the  plaintiffs,  or 
any  other  creditor  or  creditors  of  the  said 
Fanton  R.  Lawlor,  in  the  collection  of  their 
demands  against  him. 

6.  That  at  the  time  of  the  making  of  said 
sale  of  said  goods  and  chattels,  as  aforesaid, 
the  said  judgments  in  favor  of  said  Nano 
Murpliy,  said  E.  W.  Price,  and  said  Hiber- 
nian Banking  Association,  were  in  full  force 
and  effect,  and  there  were  due  thereon,  the 
amounts  respectively  for  which  said  lodg- 
ments had  been  rendered  together  with  in- 
terest, as  provided  by  law. 

6.  That  the  defendant  in  selling  the  same 
in  two  lots  or  parcels  as  aforesaid,  acted  in 
good  faith,  though  under  the  direction  of 
and  indemnified  by  the  Hibernian  Banking 
Association,  and  obtained  for  said  goods  and 
chattels  as  larsc  a  price  as  could  or  would 
have  been  obtained  liad  he  divided  said  goods 
and  chattels  into  smaller  lots  or  parcels,  and 
the  said  plaintiffs  suffered  no  damage  what- 
ever by  reason  of  said  sale  being  made  in 
the  manner  aforesaid. 

7.  That  the  proceeds  of  said  sale  of  said 
goods  and  chattels,  after  deducting  the  legal 


that  merely  poetponinflr  the  sale  does  not  waive  the 
Uen  88  airainst  a  Junior  ezeoutton,  where  the  owner 
'cf  the  latter  bad  the  riirht  to  prooeed  to  sell  not- 
withstanding sacb  directions,  and  it  is  not  shown 
that  the  property  brought  any  lower  price  when 
the  sale  actually  took  place  than  it  would  have 
brooflrht  bad  the  sale  proceeded  when  advertised. 
I  tin  Denton  v.  Woods  (1807)  19  La.  Ann.  8841.  it  was 
held  that  merely  to  stay  a  sale  would  not  permit  a 
sale  under  a  junior  writ  which  would  gain  a  valid 
title. 

A  postponement  of  sale  for  six  days  will  not  de- 
feat a  writ  as  agraiost  a  second  one  coming  to  the 
hands  of  the  sheriff  two  months  after  the  expira- 
tion of  the  six  days.  Huber  v.  Scbnell  a806)  1 
Browne  (Pa.)  IS. 

In  United  States  v.  Conyngbam  (1801)  WaU.  C.  C. 
278,  it  iS  ruled  that  the  sale  must  be  proceeded  with 
as  fast  as  is  reasonable  under  the  circumstances, 
«nd  that  where  the  execution  of  the  writ  is  pro- 
crastinated by  the  connivance  or  privity  of  the 
party  and  in  the  Interim  another  execution  comes, 
he  loses  bis  preference. 

The  adjournment  of  the  sale  to  a  time  before  the 
return  day  of  the  writ  will  not  postpone  tbe  Jien. 
But  an  adjournment  to  a  time  beyond  the  return 
day,  so  that  no  sale  could  take  place  under  the  writ, 
win  be  equivalent  to  an  indefinite  postponement 
and  will  postpone  tbe  writ.  Lantz  v.  Worthington 
0846)  4  Pa.  168, 46  Am.  Dec.  682. 

IndtfiiaiU  postponement. 

Indefinite  postponing  of  tbe  sale  will  defeat  tbe 
hen.    McClure  v.  Ege  a888),  7  Watts,  74. 

Preventing  sale  for  three  years  during  which 
time  a  third  person  bona  fide  purchases  the  prop- 
erty, will  defeat  the  lien.  Owens  v.  Patteson  (1846) 
«  &  Men.  488!.  44  Am.  Dec.  780. 

Directing  tbe  sheriff  not  to  sell  and  permitting 
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tbe  execution  to  be  returned  and  remain  dormnnt 
for  two  and  one-balf  years  will  displace  tbe  lien  as 
against  one  wbo  purchases  the  property  from  tbe 
debtor's  administrators.  State  Bank  v.  Btter  U854) 
16  Ark.  268. 

An  execution  placed  In  tbe  handsof  a  sheriff  with 
instructions  not  to  sell  until  further  orders  is  not 
in  bis  bands  for  any  purpose  known  to  tbe  law* 
Alabama  Gk>ld  L.  Ins.  Co.  v.  McCreary  (1880)  66  Ala. 
127. 

Postponing  tbe  sale  for  eight  months  and  leaving 
tbe  property  in  the  meantime  in  the  possession  of 
the  debtor  without  lx>nd  will  destroy  the  prefer- 
ence gained.  Abertson  v.  Ooldsby  (1866)  28  Ala. 
711. 66  Am.  Dec.  880. 

A  man  has  a  judirment  for  a  Just  debt  against  A, 
and  takes  out  a  >Ieri  facias  and  gets  tbe  sheriff 
to  seize  tbe  aoods  but  would  not  let  him  proceed 
further*,  B,  wbo  has  a  judgment  for  a  just  debt 
against  A,  takes  out  a  Mrt  facias  against  bim  and 
tbe  court  ruled  that  be  could  seize  tbe  same  goods, 
for  tbe  former  was  a  fraudulent  execution  and  tbe 
sheriff  might  very  well  return  nuUa  bona  upon  it. 
Rice  V.  Serjeant  aTOB)  7  Mod.  87. 

Leaving  tbe  property  in  tbe  debtor's  possession 
and  directing  the  sheriff  not  to  proceed  to  sell  until 
further  orders  makes  the  execuiion  dormant* 
Hickok  V.  Ooates  (1829)  2  Wen<L  419,  20  Am.  Dec. 
682. 

An  instruction  after  tbe  execution  has  been 
levied,  to  stop  further  proceedings,  will  render 
it  fraudulent  as  against  subsequent  execution. 
Branch  Bank  at  Montgomery  v.  Brougbton  (1148) 
15  A  U.  127. 

Instructing  the  officer  to  proceed  no  further 
after  makioR  the  levy  will  be  regarded  as  fraudu- 
lent. Hickman  v.  Caldwell  (1834),  4  Raw lo,  376,  27 
Am.  Dec.  274.  In  that  case  the  court  savs  that 
some  of  the  statements  in  Howell  v.  Alkyo,2  Rawle. 


880 


Illihoib  Sufbemb  Coukt. 


OCT.» 


cofitB  and  cbar/i^ce  of  the  defendant  accruing 
from  said  levy  and  sale,  were  insufficient  to 
satisfy  the  writs  of  fieri  f ados,  aforesaid,  in 
favor  of  said  Nano  Murphy,  said  E.  W. 
Price,  and  said  Hibernian  Banking  Associa- 
tion, and  accordingly  the  defendant  applied 
said  proceeds  pro  rata  upon  said  writs  and 
returned  the  same  in  part  unsatisfied ;  and 
there  beine  none  of  said  proceeds  remaining 
tx>  be  applied  upon  the  writ  of  fieri  fadas 
aforesaid,  in  favor  of  the  plaintiffs,  and  the 
fiftid  defendant  not  having  been  able  by  due 
diligence  to  find  any  property  of  the  said 
Fanton  R.  Lawlor,  out  of  which  he,  the  said 
^iofendant,  could  make  the  amount  of  said 
^irrri';  of  fieri  facicu  in  favor  of  the  plaintiffs, 
ur  nny  portion  thereof,  duly  retumed  said 
ff rU  **No  part  satisfied." 

Wherefore  this  court  doth  now  find  the 
Hi.\d  defendant  and  appellant  not  guilty  of 


the  wrongs  and  injuries  in  the  declaratioD 
of  the  plaintiffs  and  appellees  set  forth. 

Messrs.  Weiflrlej^  BiUklej  A  Oraj,  for 

plaintiffs  in  error: 

The  stay  of  execution  sale  under  the  agree^ 
ment  between  the  parties  gaye  priority  to  ap- 
pellee's writ. 

Freem.  Ezecutiods,  §  206;  Murfree,  Sheriffs, 
|686;  Dennis  v.  Wketham,  80 L.  T.  N.  S.  614; 
WarmoU  v.  Young,  6  Barn.  &  0.  660;  Itnraf 
V.  Magnay,  11  Mees.  &  W.  267;  Rice  v.  Ser- 
jeant, 7  Mod.  37;  Msntz  v.  ffamman,  5Whart. 
150,  84  Am.  Dec.  646;  Bberle  v.  Mayer,  1 
Rawle.  866;  Hickman  y.  Caldwell,  4  Rawle, 
876,  27  Am.  Dec  274;  Berry  v.  8mUh,  8  Wash. 
C.  C.  60;  Rots  v.  Weber,  26  111.  222;  Karen 
V.  Roemheld,  6  IlL  App.  276;  QUtnare  v.  Davis^ 
84  £11.  487;  Baldtoin  v.  FreydendaU,  10  111. 
App.  110. 


Htl,  were  not  the  opinion  of  the  court,  but  of  the 
ft  Ave  who  delivered  tbe  opinion. 

k  direction  to  proceed  no  further  with  the  writ  is 
II  reliaqulBhment  of  it.  Kauffelt*8  App.  (1840)  9 
Tatts.  384. 

An  order  to  stay  all  proceedings  until  further  or- 
(ors  win  postpone  the  writ.  Mentz  v.  Hamman 
{itSfXi  6  HPuirt.  160,  34  Am.  Deo.  646:  Lowry  v. 
<Ji>ulter  a848)  0  Pa.  849. 

Imtructing  the  sheriff  not  to  sell  until  further 
(orders  and  permitting  the  debtor  to  have  a  key 
Ifltrlnflr  him  access  to  the  goods  will  postpone  the 
lion.    Freeburger*s  App.  a861)  40  Pa.  244. 

A  direction  to  levy  and  hold  without  sale  pre- 
vents the  execution  from  creating  a  lien.  Roren 
V.  Hoembeld  (1880)  6111.  App.  275. 

An  instruction  not  to  advertise  a  sale  is  a  post- 
ponement of  the  writ.  Work^s  App.  (1879)  fiS  Pa. 
i»l. 

A  direction  not  to  sell  until  compelled  to  do  so 
tiy  other  creditors  will  not  defeat  the  lien  of  the 
Mxecution.  Janvier  v.  Sutton  (1889)  8  Harr.  (Del.) 
•7:  Houston  v.  Sutton  Id.  89;  flickman  v.  Hickman 
id.  484;  Palmer  v.  Clarke  (1830)  18  N.  C.  854. 

If  the  sheriff  is  Instructed  not  to  execute  the  writ 
unless  another  writ  comes  into  his  hands,  it  will 
not  bind  the  goods.  Foster  v.  Smith  (1856)  18  U.  C. 
Q.  B.  248. 

If  the  instructions  to  the  sheriff  are  to  levy  the 
execution  and  not  to  make  the  sale  unless  com- 
pelled to  do  so.  by  the  coming  in  of  other  exe- 
cutions, the  condition  Is  fraudulent,  although  itig 
not  intended  to  do  so,  and  the  execution  will  be 
postponed  to  others  which  come  into  the  sheriff^s 
hands  before  the  instructions  are  revoked.  Cook 
V.  Wood  (1887)  16  N.  J.  L.  254. 

Conirau  to  sutpend. 

An  agreement  for  a  consideration  to  stay  execu- 
tion six  months  will  postpone  it.  Porter  v.  Cocke 
(1828)  Peck.  (Tenn.)  80. 

The  lien  may  be  lost  by  an  agreement  or  act  of 
the  Judgment  creditor  which  would  discharge  the 
liability  of  a  surety  under  an  ordinary  contract. 
Mlchie  v.  Planters  Bank  a888)  4  How.  (Miss.)  180, 84 
Am.  Dec.  112. 

An  agreement  recognizing  an  intention  not  to 
have  the  property  sold  under  the  writ  will  post- 
pone its  lien.  Weir  v.  Hale  a842)  8  Watts  &  8. 286; 
nick  V.  Troxsell  a844)  7  Watts  &  S.  66. 

If  the  creditor  takes  a  bond  for  the  payment  of  a 
debt  in  installments  at  future  periods  of  time  and 
in  the  meantime  leaves  the  debtor  in  possession  to 
sell  as  usual,  he  will  postpone  his  levy.  Truitt  v. 
Ludwig  (1855)  26  Pa.  14& 
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A  suspension  of  the  execution  for  three  month* 
for  a  valuable  consideration  renders  It  dormant. 
Burnham  v.  Martin  (1B75)  54  Ala.  189. 

A  binding  agreement  on  consideration  of  the 
payment  of  the  portion  of  the  demand  within  a 
certain  time  to  stay  the  execution  will  remove  its 
lien  as  against  subsequent  exeootlon.  Boss  v. 
Weber  (1861)  26  D1.S2L 

Property  which  requires  deiay. 

Delaying  of  sale  of  growing  wheat  from  the  time 
of  levy  in  December  until  it  is  ready  for  harvest  in 
August,  will  not  in  itself  amount  to  a  fraud  in 
law.  The  nature  of  the  property  accounts  for  the 
delay  and  destroys  tbe  presumption  of  fraud  that 
might  otherwise  exist.  Whipple  v.  Poet  (1807)  9 
Johns.  418,  S  Am.  Dec.  442. 

Where  the  property  seized  was  hides  In  a  vat» 
which  could  not  be  sold  for  several  months  without 
great  loss,  the  court  held  that  postponing  the  sale 
did  not  render  the  execution  dormant,  saying:  **We 
think  that  an  execution  cannot  be  oonsldezed  dor- 
mant because  it  thus  seeks  to  make  the  most  of  the 
property  taken,  though  some  little  delay  be  the 
consequence.**  Power  v.  Van  Buren  (1BS7)  7  Cow. 
660. 

Land, 

Since  in  most  JurisdiotionB  the  Judgment  itself  ie 
a  lien  on  land,  the  same  rules  do  not  necessarily 
apply  as  apply  in  cases  of  personalty.  McLaughlin 
V.  McLaughlin  (1877)  85  Pa.  817. 

The  lien  of  the  Judgment  may  be  enforced  aa 
against  land  although  there  was  a  delay  for  about 
twenty-six  months  after  execution  issued  before 
sale  was  enforced  and  the  property  had  been  sold 
to  a  third  person  in  the  meantime.  Herman  v. 
May  (1882)  40  Ark.  140. 

But  it  has  been  held  that  a  delay  of  sale  for  four 
years  will  defeat  a  hen  on  land  in  favor  of  puiw 
chasers.    Allen  v.  Levy  (1882)  60  Miss.  US. 

Effect  as  to  deUort, 

The  execution  may  be  good  against  the  debtor* 
notwithstanding  delay.  Arrlngton  v.  Sledge (1880^ 
18N.C.86e. 

The  suspension  of  the  sale  will  not  affect  the  va- 
lidity of  the  writ  as  against  defendant  or  his  heln. 
McKeel  v.  Larkin  (188i3)  81  Ark.  4fla 

Mere  delay  will  not  defeat  the  execution  as  to 
the  representatives  of  the  debtor  after  his  death* 
Barber  v.Peay  (1876)  81  Ark.  802. 

Effect  on  dUas  exeeuUon, 
The  Indulgence  of  the  original  writ  will  not  poaU 
pone  the  alias,  if  that  Is  issued  In  time.   Boberts  v* 
Oldham  a8eu)  68  N.  C.  297.  H.  P.  F. 
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A  oomplaint  for  a  false  retuni  on  execution 
need  not  allege  deceit  or  fraud.  It  is  enougli 
if  it  is  untrue. 

Smitb,  Sheriffs,  676;  Ped>l^  v.  Newgom,  74 
N.  C.  478;  John$OH  Brat.  y.  Beilly,  59  How. 
Pr.  354. 

Menrs.  Duncan  A  Gilbert,  for  defend- 
ant: 

The  senior  execution  creditors  did  not  lose 
their  priority  by  reason  of  the  adjournments 
of  the  sale. 

A  mere  adjournment  of  a  sale  is  not  suffi- 
cient to  suspend  the  lien  of  the  execution  cred- 
itor. 

Lantst  ▼.  Worthington,  4  Pa.  158,  45  Am. 
Dec.  682;  Weir  v.  Hale,  8  Watts  &  S.  285;  Re 
Thome's  Gate,  2  Pa.  881;  Danev  v.  Htibbs,  71 
N.  G.  424 

BftUeyt  J',  delivered  the  opinion  of  the 
court : 

The  87th  section  of  the  8tatute  in  relation 
to  practice  in  coiurts  of  record  provides  that, 
when  any  final  determinatiun  shall  be  made 
by  the  appellate  court  as  the  result,  wholly 
or  in  part,  of  a  findin^^  of  the  facts  concern- 
ing the  matter  in  controversy  different  from 
the  finding  of  the  court  from  which  the  cause 
was  brought  by  appeal  or  writ  of  error,  it 
shall  be  the  duty  of  the  appellate  court  to 
recitP  in  its  final  order,  ludgment,  or  de- 
CR'c*  the  facts  so  found,  and  the  judgment  of 
the  appellate  court  shall  be  final  and  con- 
clusive as  to  all  matters  of  fact  in  contro- 
versy in  such  cause.  In  this  case,  the  ap- 
pellate court  has  found  the  facts  upon  which 
its  Judgment  is  based,  and  has  recited  those 
tads  in  its  final  judgment,  and  it  is  insisted 
that  recital  is  conclusive  in  this  court  as  to 
all  the  facts  in  the  case. 

It  ii  urged,  however,  with  much  eamest- 
ness  that  the  section  of  the  statute  here  re- 
ferred to  is  not  applicable  to  this  case,  for 
the  reason  that  there  was  not,  either  in  the 
appellate  court  or  in  the  trial  court,  any 
substantial  controversy  as  to  the  material 
facts,  and  that  the  judgment  of  the  appel- 
late court  therefore  was  not  and  coula  not 
have  been  the  result,  either  wholly  or  in 
part,  of  any  finding  of  facts  different  from 
the  finding  of  the  trial  court,  but  only  of  a 
difference  of  opinion  between  the  two  courts 
as  to  the  legal  consequences  of  facts  about 
which  there  was  really  no  controversy. 

It  must  be  admitted  that  the  power  of  the 
appellate  court  to  find  and  recite  the  facts  in 
such  way  as  to  make  its  recital  the  exclusive 
evidence  of  what  the  facts  in  controversv  are, 
is  purely  statutory,  and  can  be  exercised  only 
in  those  cases  to  which  the  statute  applies. 
And  there  seems  to  be  much  reason  for  the 
contention  that,  where  the  facts  are  not  really 
in  controversy,  there  can  be  no  occasion  for 
the  appellate'court  to  find  and  recite  them  in 
its  final  judgment.  In  such  case,  its  deter- 
mination cannot,  in  the  nature  of  things,  re- 
sult from  a  difference  between  its  finding  and 
that  of  the  trial  court  as  to  the  facts,  and 
consequently  no  case  is  presented  which  is 
within  either  the  letter  or  intention  of  the 
statute. 

It  is  urged  in  this  case  that  the  practical 
objection  to  accepting  the  recital  of  facts 
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found  in  the  final  judgment  of  the  appellate 
court,  instead  of  taking  them  as  they  appear 
in  the  record  of  the  trial  court,  arises,  not 
so  much  from  any  inaccuracy  in  the  recitals 
of  the  appellate  court,  so  far  as  they  go,  but 
from  the  omission,  as  the  plaintiffs  insist,  of 
various  material  and  undisputed  facts  which 
appeared  before  the  trial  court.  If,  then, 
the  findings  of  th^  appellate  court  are  to  be 
taken  as  the  final,  plenary  and  conclusive  re- 
cital of  all  the  facts  in  the  case,  it  is  insisted 
that  the  plaintiffs  will  now  be  deprived  of 
the  benefit  of  tlie  omitted  facts*  though  proved 
at  the  trial  and  not  controverted. 

But  while  we  are  disposed  to  think  ihat 
there  is  much  force  in  the  contention,  we  are 
inclined  to  base  our  decision  solely  upon  the 
facts  as  recited  in  the  judgment  of  the  ap 
pell  Ate  court.  It  appears  from  that  recital 
that  the  nine  executions  in  favor  of  the  Hi- 
bernian Banking  Association,  Nano  Murphy, 
and  E.  W.  Price  were  placed  in  the  hands 
of  the  defendant,  as  sheriff,  January  8,  1890  ; 
that  on  the  same  day,  the  defendant  levied 
those  executions  upon  the  two  stocks  of  goods 
in  question ;  that  he  advertised  the  same  for 
sale  on  January  22,  1890,  but  postponed  the 
sale  to  January  29,  and  again  to  February 
8,  and  again  to  Februarv  11,  and  finally  to 
February  18,  at  which  last- mentioned  date 
the  Wabash  avenue  stock  of  goods  was  sold. 
the  Blue  Island  avenue  stock  be\ng  sold,  after 
similar  postponements,  on  February  15.  It 
was  furtlier  recited,  in  sul)stance,  that  these 
several  postponements  of  the  sales  were  made 
as  aforesaid  by  the  defendant,  with  the  con- 
sent of  the  execution  debtor,  and  at  the  re- 
quest of  the  plaintiffs  in  the  executions,  with 
the  hope  that  the  execution  debtor  might 
make  some  arrangements  with  his  creditors, 
and  for  his  benent. 

On  the  5th  day  of  February,  which  was 
pending  the  postponement  from  January  29 
to  February  8,  the  execution  of  the  plain- 
tiffs in  this  suit  came  into  the  hands  of  the 
defendant,  as  sheriff  and  the  question  is, 
whether  at  that  date,  the  senior  executions 
were,  or  thereafter  became,  as  against  the 
junior  execution,  dormant,  so  as  to  give  to 
the  junior  execution  priority  of  lien. 

The  theory  upon  which  it  is  claimed  that 
the  senior  executions  became  dormant  is,  that 
the  several  postponements  of  the  sale,  made 
as  they  were  at  the  request  of  the  execution 
creditors,  for  the  benefit  of  the  execution 
debtor,  and  for  the  purpose  of  aiding  him  in 
making  some  arrangement  with  his  creditors, 
constituted  an  employment  of  the  writs  for 
an  object  Inconsistent  with  their  nature,  and 
were  such  a  perversion  of  them  from  their 
legit  i mute  purpose,  as  rendered  them  fraud- 
ulent and  void,  as  against  other  creditors. 

It  is  true  the  appellate  court  found,  as  a 
matter  of  fact,  that  the  senior  executions 
were  not  taken  out  or  used  by  the  plaintiffs 
therein  or  by  the  sheriff,  for  the  purpose  of 
hindering,  delaying,  or  defrauding  any  of 
the  creditors  of  the  execution  debtor,  and 
that  the  postpoLcments  of  the  sale  were  rea- 
sonable and  proper,  under  the  circumstances, 
and  did  not  in  fact  in  any  manner  injure  or 
tend  to  injure,  delay,  defraud,  or  hinoer  the 
plaintiffs  in  the  junior  execution,   or  any 
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Other  creditor  of  the  execution  debtor,  in  the 
collection  of  their  demands  against  him.  If 
the  present  case  is  one  in  which  the  appellate 
court  was  required  by  the  statute  to  find  the 
facts  and  recite  the  same  in  its  final  judg- 
ment it  must  of  course  be  conceded  that  this 
finding  is  conclusive  that  in  the  several  post- 
ponements of  the  sale  there  was  no  fraud  in 
fact,  that  is  to  say  there  Was  no  actual  inten- 
tion on  the  part  of  the  plaintiffs  In  the  senior 
executions  or  of  the  sheriff,  to  hinder,  de- 
lay, or  defraud  other  creditors,  and  that  the 
postponements  of  the  sale  did  not  in  fact 
have  that  effect.  But  it  is  clear  that  the  find- 
ing of  the  appellate  court  upon  the  (question 
whether  the  use  made  of  the  executions  was 
fraudulent  can  be  given  no  effect  beyond 
this.  Whether  there  was  fraud  in  law,  that 
is  to  say,  whether  fraud  resulted  as  a  legal 
consequence  or  conclusion  from  the  postpone- 
ments of  .the  sale,  made  in  the  manner  and 
for  the  purposes  above  stated,  is  a  legal  ques- 
tion, in  respect  to  which  the  findings  of  the 
appellate  court  can  have  no  binding  effect  in 
this  court. 

Does  the  law  then,  from  the  facts  as  found. 
Imply  such  fraud  as  must  be  held  to  be  sufll- 
cient  to  postpone  the  senior  executions  to  the 
lien  of  the  junior  creditors?  The  general 
doctrine  applicable  to  this  ^ubject  is  stated 
by  Freeman,  in  his  Treatise  on  Executions, 
as  follows :  **  An  execution  and  its  lien  may 
be  avoided  by  such  conduct  on  the  part  of 
the  plaintiff  as  shows  an  improper  use  of  his 
writ,  though  the  motives  influencing  such 
conduct,  instead  of  being  fraudulent,  were 

S rounded  in  kindness  and  charity  toward  the 
efendant,  and  free  from  the  slightest  design 
to  injure  others.  The  only  proper  use  of  an 
execution  is  to  enforce  the  collection  of  a 
debt,  and  to  enforce  it  with  a  considerable 
degree  of  diligence.  To  employ  it  for  other 
objects  is  inconsistent  with  its  nature,  and 
such  a  perversion  from  its  legitimate  pur- 
poses as  brings  upon  it  the  penalty  prescribed 
by  the  Statute  of  Elizabeth.  The  plaintiff 
in  execution  may  desire  to  allow  the  defend-, 
ant  time  in  which  to  make  payment,  and  yet 
may  wish  to  save  himself  from  all  hazard 
arising  from  his  delay  to  enforce  collection 
of  his  judgment.  He  is  likely,  tiierefore,  to 
take  out  execution  with  a  view  of  binding 
defendant's  property,  but  with  no  intent  to 
make  any  immediate  levy  or  sale.  In  other 
words,  he  seeks  to  convert  an  execution  into 
a  mere  mortgage.  This  the  law  will  not 
tolerate."  IFreem.  Executions,  g 206.  And 
again :  **  The  lien  of  an  execution  is  designed 
to  assist  the  plaintiff  while  he  is  seeking  to 
enforce  the  writ.  If  at  any  time  he  is  shown 
not  to  be  seeking  such  enforcement,  then, 
during  such  time,  he  is  without  any  execu- 
tion lien,  and  is  liable  to  lose  the  benefit  of 
his  writ  through  the  sale  or  incumbrance  of 
the  defendant's  property,  or  by  the  operation 
of  a  junior  writ.  He  cannot  avoid  this  result 
by  snowing  that  his  intentions  were  meri- 
torious, or  that  he  knew  of  no  other  creditors. 
Whenever,  by  the  plaintiff's  orders,  or  by 
agreement  between  him  and  the  defendant, 
the  execution  of  the  writ  is  suspended,  by 
directions  not  to  levy,  or,  after  levy,  by  di- 
rections not  to  sell,  whether  such  directions 
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are  permanent  in  their  natura,  er  deBigiied  t» 
operate  only  until  farther  oiden  are  giveii, 
then,  according  to  the  decided  preponderance 
of  the  authorities,  the  lien  is  also  suspended, 
and  the  execution  becomes  dormant. "    Ibid, 

In  Qilmore  t.  DatU,  84  III.  487,  this  court 
stated  the  rule  as  follows :  **  We  believe  the 
doctrine  to  be,  as  the  object  of  an  execution 
is  to  obtain  satisfaction  of  the  judgment  on 
which  it  issues,  on  its  delivery  to  the  proper 
officer,  it  gives  to  the  creditor  a  priority,  be- 
cause the  law  imposes  the  duty  upon  the 
officer  to  execute  it  without  delay.  Any  act 
of  the  creditor,  therefore,  diverting  the  exe- 
cution from  this  purpose,  renders  it  inopera- 
tive against  other  creditors,  and  clothes  them 
with  priority."  In  that  case,  an  execution 
was  placed  in  the  hands  of  the  officer  with 
instructions  not  to  levy  until  further  orders, 
and  it  was  held  to  be  subordinate  to  another 
execution  afterwards  issued  to  tJie  officer 
with  instructions  to  proceed  at  once.  In  Boa* 
V.  W^)er,  26  III.  221,  a  judgment  creditor  en- 
tered into  an  affreement  with  his  debtor  to 
stay  his  execution,  and  it  was  held  that  the 
execution  thereby  became  dormant,  and  that 
the  creditor  lost  tlie  lien  acquired  by  his  levy. 

But  an  execution  does  not  become  dormant 
or  fraudulent  by  the  mere  indulgence  or  neg- 
ligence of  the  sheriff.     "The  concurrence  of 
the  plaintiff  is  necessary  to  pnxluoe  that  re- 
sult, and  if  the  delay  in  proceeding  under 
un  execution  arises  from  the  orders  of  the 
party  by  whom  it  has  been  issued,  or  from 
collusion  with  him,  such  delay  wtll  render 
the  execution  fraudulent  and  void  as  against 
all  other  creditors  of  the  defendant."    iHxa- 
ite^^  Sheriffs,   g  536.     See  also,   Eberle  v. 
Mayer,  1  Rawle,  866;  Chm,  y.  Sirembaek,  ft 
Hawle,  841,  24  Am.  Dec.  851 ;  Hickman  y. 
CaldweU,  4  Rawle,  876,  27  Am.   Dec.   274 ; 
Kellogg  v.  Oriffln,  17  Johns.  274 ;  Berry  v. 
Smith,  8  Wash.  C.  0.  60 ;  Keren  v.  BoemhM, 
6  111.  App.  275 ;  Baldwin  v.  FreydendaU,  1<> 
III.  App.  106. 

The  application  of  these  rules  to  the  pres- 
ent case  must  result,  we  think,  in  the  con- 
clusion that,  at  the  time  the  junior  execution 
was  placed-  in  the  hands  of  the  sheriff  the 
senior  executions  were  dormant  so  as  to  give 
priority  to  the  junior  writ.  The  postpone- 
ments of  the  sale  from  time  to  time  do  not 
seem  to  have  been  made  by  the  sheriff  for 
want  of  bidders,  nor  in  the  exercise  hj  him 
of  the  discretion  which  the  law  vested  in  him 
in  matters  of  that  character,  but  they  were 
all  made  as  the  result  of  the  interference  by 
the  creditors  in  the  due  execution  of  their 
writs,  and  at  their  express  request,  and  for 
objects  inconsistent  with  the  nature  and  pur- 
poses of  the  writs.  On  that  subject,  as  we 
have  already  seen,  the  appellate  court  found 
the  fact  to  be,  that  all  these  postponementa 
of  the  sale  were  made  by  the  sheriff,  at  the^ 
request  of  the  plaintiffs  in  the  executions, 
and  for  the  benefit  of  the  execution  debtor, 
and  with  the  hope  that  the  debtor  might  make- 
some  arrangement  with  his  creditors  that 
such  use  of  the  writs  constituted  a  perversion 
of  them  from  their  legitimate  purposes  seema- 
to  us  too  plain  to  admit  of  serious  doubt. 
Action  under  them  was  postponed  from  time 
to  time  for  the  mere  purpose  of  giving  th» 
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debtor  an  opportanity  to  negotiate  with  his 
other  creditors,  in  such  a  waj  as  to  secure 
from  tbem  some  compromise  or  other  advan- 
tage. This  manifestly  was  not  a  purpose 
for  which  the  writs  could  be  legitimately 
used. 

It  matters  not  that  the  creditors  were  actu- 
ated by  motiyes  of  kindness  or  leniency  to 
their  dfebtor,  or  that  they  had  no  actual  in- 
tention to  hinder  or  defraud  other  creditors, 
nor  is  it  a  controlling  circumstance  that  the 
yarioua  postponements  of  the  sale  did  not, 
as  a  matter  of  fact,  hinder,  delay,  or  defraud 
other  creditors.  Fraud  arises  from  such 
abuse  of  the  writs  as  a  legal  conclusion  and 
the  consequence  which  the  law  imposes  is, 
to  giye  to  a  junior  execution  coming  into 
the  hands  of  the  sheriff  during  the  pendency 
of  such  postponements  a  preference  oyer  the 
writs  used  for  such  fraudulent  purpose. 


The  senior  creditors  hayine  thus  lost  their 
priority  the  sheriff,  in  distril)uting  the  pro- 
ceeds of  the  sale  of  the  goods,  should  haye 
sntisfled  the  junior  execution  first,  and  suffi- 
cient money  having  been  realized  to  more 
than  satisfy  that  execution,  his  return  that 
he  could  find  no  property  of  the  execution 
debtor  with  which  to  satisfy  it  was  a  false 
return  which  entitled  the  plaintiffs  therein 
to  recover  from  him  the  amount  of  their 
judfl;ment  and  costs. 

We  are  of  the  opinion,  therefore,  that  the 
Judgment  of  the  superior  court  was  justified 
oy  the  facts,  and  the  judgment  of  the  Appellate 
Court  mil  accordingly  be  reversed,  and  tfie  jvdg- 
ment  of  the  duperior  Court  will  be  affirmed.. 

Rehearing  denied. 


PENNSYLVANIA  SUPREME  COURT. 


HOMESTEAD  STREET  R.  CO., 

PITTSBURG  &  HOMESTEAD  ELECTRIC 
STREET  R.  CO.,  AppL 

4166  Pa.  162L> 

1.   Not  more  than  one  street  railway 

francbtae  upon  the  same  highway  can  he  glyen 
under  a  statute  authorising  the  incorporation  of 
street  railway  oompanlee  only  for  the  construo- 
Uon  and  operation  of  a  street  railway  on  a  street 
or  highway  **upoD  which  do  track  is  laid,  or  au- 
thorised to  be  laid,  or  to  be  extended  under  any 
existing  charter." 
8*  An  actual  corporate  ezlstenoe  clothed 
with  a  legal  right  to  build  a  railroad  being  a  fun- 
damental condition  of  permiflsion  to  oc<n]py  a 
highway  for  that  purpose,  permission  nominally 
granted  to  a  company  not  yet  legally  in  exist' 
ence  cannot  become  effective  on  its  incorpora- 
tion, at  least  as  against  a  company  previously 
chartered  which  with  reasonable  promptness  ob- 
tains a  later  grant  of  permisBion  to  use  the  same 
road. 

(January  14,  lB06i») 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  8,  for  Alle- 
gheny County  in  favor  of  complainant  in  a 
proceeding  broi^rht  to  enjoin  defendant  from 
constructing  railway  traclis  along  certain 
streets  leading  out  of  the  city  of  Pittsburg. 
Bevereed, 

The  facts  are  stated  in  the  opinion. 

Mehare.  William  B.  Rodj^ers,  J.  M. 
Swearing^en,  and  J.  R*  McQuade»  for 
appellant: 

The  alleged  agreement  of  November  20, 
1893,  between  the  supervisors  and  appellee,  is 
void. 

Qent  V.  Manufacturers  d  M.  Mut.  Ins.  Co, 
107  HI.  652;  Act  of  May  14, 1889,  Pub.  Laws, 
Wl;  New  Brighton  A  N.  C.  R.  Ccfs  App.  105 

Nora.— What  authorities  there  may  be  on  the 
questions  above  decided  seem  to  be  very  fully  pre- 
sented by  the  case. 
27  L.  R.  A. 

S-o  alHo  X>  L.  H.  A.  .*-'>. 


Pa.  18;  Waiiamsport  A  N.  B.  R.  Do.  t.  PhUa^ 
delphia  d  K  R.  Co.  12  L.  R.  A.  220,  141  Pa. 
407:  Kelner  v.  RoJter,  L.  R.  2C.P.  174;  Penn 
Match  Co.  V.  Hapgood,  141  Mass.  145;  MeAr^ 
thur  V.  Times  Print.  Go.  48  Minn.  819. 

The  authority  to  grant  charters  is  limited 
first  to  highways  and  secondly  to  such  of  them 
upon  which  no  track  is  already  authorized. 

Chicago  City  R  Co.  t.  People,  78  111.  541; 
Junction  Pas\  Railway  t.  Williamsport  Pass. 
Railtoay,  154  Pa.  116. 

Messrs.  John  F.  Sanderson,  Walter 
Lgron,  Charles  H.  McKee.  and  D.  H. 
Stone*  for  appellee: 

CoDCurrent  rights  may  exist  under  the  Act 
of  1889. 

Penusylvania  Schuylkill  Valley  Railroad  v. 
Philadelphia  db  R  Railroad,  157  Pa.  42;  Nor- 
riitoicn  Pass.  R.  Co.  v.  Railway  Co.  8  Mont, 
Co:  Rep.  119;  Re  Boston  Transit  Co.  82  W. 
N.  C.  278. 

Defendant  has  no  standing  to  question  the 
corporate  power  and  authoiity  of  plaintiff. 

Western  Pennsyhania  R.  ws  App.  104  Pa. 
8&9;  Junction  Pass.  Railway  v.  mlliam»}o)t 
Pass.  Railway,  154  Pa.  129;  PhUadelphia  cC- 
Graffs  Ferry  Pass.  R  Ofs  App.  102  Pa.  123. 

The  consent  was  a  valid  consent. 

Ritves  V.  Philadelphia  Traction  Co.  152  Pa. 
158;  Pittsburgh's  App.  115  Pa  4;  Larimer  A 
L.  Street  R.  Co.  t.  Larimer  Street  R.  Co.  187 
Pa.  588;  Rathbone  t.  Tioga  Nov.  Co.  2  Watts  Sc 
8.  74,  8  Kent,  Com.  460;  Bell's  Gap  R.  Co.  v. 
Christy,  79  Pa.  58,  21  Am.  Rep.  89;  McCiure 
V.  PeopWs  Freight  R.  Co.  90  Pa.  271;  AUe- 
aheny  t.  MiUville,  B.  db  8.  Street  R.  Co.  159 
Ps.  411. 

Gi*een»  <7.,  deliTered  the  opinion  of  the 
court: 

The  subject  of  contention  in  this  case  is 
the  right  of  the  plaintiff  to  occupy,  with  its 
railway,  a  part  of  the  public  road  in  MifiQin 
township  between  Pittsburgh  and  Home- 
stead. Both  the  parties  are  electric  street 
railway  companies.  In  the  bill  the  plaintiff 
asked  for  an  injunction  to  restrain  the.  de- 
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fendant  from  tbo  construction  of  any  electric 
road  upon  the  part  of  the  highway  in  ques- 
tion, and  also  to  restrain  any  ipterferenoe  by 
the  defendant  with  the  construction  of  the 

Slaintiff's  road.  The  learned  court  below 
ecreed  that  the  plaintiff  had  a  right  to  con- 
struct its  railway  on  the  highway,  but  that 
its  rights  were  not  exclusive,  and  the  defend- 
ant was  also  entitled  to  construct  its  railwaT 
upon  the  same  highway.  Each  of  the  liti- 
gants held  a  permissive  grant  from  the  town- 
ship authorities.  The  order  of  the  charters 
and  grants  of  permission  is  as  follows :  The 
defendant  obtained  its  charter  November  16, 
1898,  and  the  municipal  consent  on  Decem- 
ber 19,  1898.  The  plaintiff  obtained  iU 
dharter  November  29,  1898,  and  a  municipal 
consent  was  granted  on  November  20,  1898 ; 
the  ffrantee  therein  named  being  **  The  Home- 
stead Street- Railway  Company.*'  The  de- 
fendant challenges  the  valiaity  of  this  grant, 
as  there  was  do  such  company  in  existence 
when  the  grant  was  made.  It  will  be  per- 
ceived, therefore,  that  one  main  subject  of 
contention  is  whether  there  may  be  two,  or 
rather  more  than  one,  grants  of  franchise  to 
construct  street  passenger  railways  on  the 
same  public  highwav.  Both  of  these  com- 
panies were  chartered  under  the  General  Law 
of  May  14,  1889  (Pub.  Laws,  211).  The  au- 
thority for  the  diart«rs  is  conferred  by  the 
first  section  of  the  act,  and  Its  language  is 
as  follows :  "Be  it  enacted  that  any  number 
of  persons,  not  less  than  five,  may  form  a 
company  for  the  purpose  of  constructing, 
maintaining,  and  operating  a  street  railway 
on  any  street  or  highway  upon  which  no 
track  IS  laid,  or  authoriziA  to  be  laid,  or  to 
be  extended  under  any  existing  charter  with 
the  privilege  of  occupying  so  much  of  any 
street,  used  or  authorized  to  be  used  under 
any  existing  charter,  as  is  hereinafter  pro- 
vided, for  public  use  in  the  conveyance  of 
passengers  by  any  power  other  than  by  loco- 
motive." 

We  have  reached  the  conclusion  that  there 
can  be  but  one  street-railway  franchise  upon 
the  same  highway,  under  this  statute.  The 
express  words  of  the  act  limit  the  right  of 
incorporation  to  one  railwav  only.  The  pur- 
pose of  the  act  is  expressea  in  its  title  to  be 
^to  provide  for  the  incorporation  and  gov- 
ernment of  street-railway  companies  in  this 
commonwealth."  A  reading  of  the  whole 
act  shows  that  the  incorooration  of  street-rail- 
way companies,  and  their  eovernment,  was 
the  entire  purpose  and  object  of  the  act.  The 
earlier  sections  provide  for  the  manner  of 
accomplishing  the  organization,  and  define 
Uie  powers  imd  privileges  of  the  corpora- 
tions. The  fourth  section  confers  authority 
to  construct  extensions  and  branches,  pro- 
vided ''that  no  extension  or  branch  shall  be 
constructed  on  any  street  or  highwav  upon 
which  a  track  is  laid  or  authorized  under 
any  existing  charter,  except  as  hereinafter 
provided."  The  fourteenth  section  confers  a 
right  to  use  portions  of  the  tracks  of  other 
companies  already  laid,  when  it  is  necessary 
to  construct  a  circuit  upon  its  own  road  at 
the  end  thereof,  but  the  extent  of  such  use  is 
limited  to  500  feet,  and  cooopensation  must 
be  paid  for  tiie  privilege.    By  the  fifteenth 
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section  it  is  provided  that  no  street  passenger 
railway  shall  be  constructed  by  any  company- 
incorporated  under  the  act,  within  the  limits 
of  any  city,  borough,  or  township,  without 
the  consent  of  the  local  authorities  thereof. 
The  seventeenth  section  provides  that  any 
company  may  ascertain  and  define  such  route 
as  they  may  deem  expedient  upon  any  turn- 
pike, not,  however,  exceeding  width  for  two 
tracks  to  be  laid  upon  such  turnpike,  and 
thereupon  to  lay  down  a  track  or  tracks  for 
its  use  in  the  transaction  of  its  business,  but 
making  compensation  therefor  in  the  manner 
provided  by  the  act.  By  the  nineteenth  sec- 
tion it  is  provided  that  street  passenger  rail- 
way companies  shall  have  the  ri^ht  to  the 
street,  and  any  willful  obstruction  of  the 

Sassage  of  the  cars  shall  be  punishable  by 
ne,  upon  conviction.    We  think  it  apparent 
that  all  of  these  sections  are  inconsistent 
with  the  exercise  of  more  than  one  railway- 
franchise  on  the  same  street    The  languaee 
of  the  first  section  expressly  limits  even  the 
right  of  incorporation  to  sudi  companies  oaly 
as  are  formed  "  for  the  purpose  of  construct- 
ing, maintaining,  and  operating  a  street  rail  - 
way  on  any  street  or  highwav  upon  which 
no  track  is  laid,  or  authorized  to  be  laid,  or 
to  be  extended  under  any  existing  charter  ;** 
that  is,  the  statutory  power  of  incorpDration 
can  only  be  executed  In  favor  of  a  company 
which  will  construct  and  operate  a  railwav 
on  a  street  or  highway  upon  which  "no  track 
is  laid  or  authorized  to  be  laid"  under  any 
ex isting  charter.    There  can  be  but  one  mean- 
ing to  these  words,  and  that  is,  if  a  track  is 
already  laid,  or  even  authorized  to  be  laid, 
on  the  proposed  street  or  hiffhway,  then  there 
can  be  no  incorporation  or  such  company. 
It  cannot  come  into  existence,  and,  as  a  mat- 
ter of  course,  if  a  charter  should  be  obtained, 
in  such  circumstances,  it  would  be  simply 
nugatory, — it  could  confer  no  power  in  hos- 
tility with  the  law  of  its  creation.    It  seema 
to  us  there  can  be  no  more  convincing  prcx>f 
than  this ;  that  it  is  the  settled,  fixed,  estab- 
lished policy  of  the  commonwealth,  as  de- 
termined by  this  legislation,  that  there  shall 
not  be  more  than  one  lawfully  authorized 
street  passenicer  railway  track  laid  upon  the 
same  street  or  highway  at  one  time.    There 
are  manifest  reasons   whv  such  a  policy 
should  prevail,  though  it  is  not  necessary  to 
look  for  them.    These  railways  are  author- 
ized to  be  laid  upon  the  public  highways  of 
the  commonwealth.    Those  highways  are  for 
the  use  of  the  whole  public,— all  the  citi- 
zens of  the  commonwealth,  in  all  its  terri- 
torial extent.    This  use  is  of  the  broadest 
and  most  comprehensive  character,  embrac- 
ing, as  it  does,  all  the  purposes  of  free  and 
unobstructed  passage  for  the  persons,  the  ve- 
hicles, the  animals,  and  other  property  of  the 
citizens  at  all  times.    Now,  it  is  not  thought 
inconsistent  with  this  right  to  confer  a  right 
to  a  special  mode  of  transit  by  means  of  street 
cars  and  railway  tracks  on  the  highways, 
because  they  tend  to  facilitate,  rather  thaji 
obstruct,  public  travel.    But  it  is  very  easy 
to  see  how  .the  right  of  the  general  public 
to  free  and  unobstructed  travel  may  becoufts 
most  seriously  impaired  if  there  diould  be 
an  unlimited  right  to  occupy  the  itreeta  and 


1895. 


UOHBSTRAD  StBBBT  R.  CO.  ▼.  PnTBBXTBG  &  H.  E.  S.  R.  Co. 


886 


highways  of  the  commonwealth  with  railway 
tracks.  Even  one  track  becomes,  at  times, 
especially  in  our  larfe  towns  and  cities,  an 
obstruction  to  travel.  The  great  bulk  of 
public  travel  is  off,  and  not  on,  our  street 
cars.  In  the  crowded  thoroughfares,  partic- 
ularly where  the  streets  are  constantly  occu- 
pied by  horses  and  carriages,  heavy  wagons, 
carts,  drays,  omnibuses,  and  other  vehicles, 
a  duplication  of  street-car  tracks  would  be 
an  intolerable  burden  and  a  most  serious  ob- 
struction. Even  on  country  roads,  where 
travel  is  much  less,  the  traveled  part  of  the 
roads  is  so  much  narrower  than  in  the  cities 
and  towns  that  the  obstruction  would  be  felt 
quite  as  severely  as  in  the  streets  of  the 
cities.  It  is  a  very  proper  inference,  there- 
fore, that  when  the  legislature  prohibited, 
in  the  fundamental  law  of  street  railways, 
the  laying  of  more  than  one  track  upon  one 
street  or  highway,  it  was  for  the  purpose  of 
preventing  the  obstruction  of  travel  on  the 
highways  of  the  commonwealth.  The  fourth 
■ection  of  the  Act  contains  the  same  prohibi- 
tion in  relation  to  extensions  and  branches 
as  is  imposed  by  the  first  as  to  the  original 
structure.  In  a  negative  sense,  the  fourteenth 
section,  by  giving  the  right  to  make  a  cir- 
cuit by  occupying  a  distance  of  500  feet  of 
the  track  of  anv  other  company,  recognizes 
the  same  principle  of  the  nonoccupancy  of 
the  highway  by  more  tracks  than  one.  The 
fifteenth  section,  by  imposing  upon  the  street- 
railway  companies  the  duty  of  obtaining  the 
consent  of  the  municipal  authorities  to  the 
occupancy  of  their  streets,  placed  it  within 
the  power  of  the  local  governments  to  abso- 
lutely prevent  the  obstruction  of  their  streets 
by  refusing  their  consent  to  such  occupancv ; 
eo  that,  if  a  second  occupation  should  be 
proposed,  the  authorities  could  stop  it  im- 
mediately bv  simplv  refusing  their  consent. 
There  would  be  little  use  for  such  a  right  of 
refusal,  if  it  was  the  purpose  of  the  act  to 
empower  as  many  railway  companies  as  could 
obtain  charters  to  lay  their  tracks  upon 
ttieets  already  occupied.  The  seventeenth 
section,  which  authorizes  the  occupancy  of 
tumoikes  by  street-railway  companies  upon 
making  compensation,  expressly  prohibits 
the  laying  of  more  than  a  double  track ; 
thereby  implying  that  two  tracks  at  most. 
And  those  belonging  to  the  same  company, 
ehould  be  tolerated  on  the  same  highway. 
We  conclude  the  reading  of  the  act  by  de- 
cHring  that  Its  manifest  and  consistent  pur- 

f^ose  is  to  prevent  the  occupancy  of  the  pub- 
ic highways  by  more  than  the  track  or  tracks 
of  one  street-railway  company. - 

Some  contention  is  made  that  by  the  ex- 
pression, ** under  any  existing  charter,"  is 
meant  only  charters  existing  at  tlie  date  of 
the  passage  of  the  act.  But  this  proposition 
is  so  manifestly  untenable  that  it  deserves 
only  a  passing  notice.  The  ])]ain  reading 
of  the  language  of  the  section  proves  con- 
clusively that  the  exclusive  words,  *'upoa 
which  no  track  is  laid  or  authorized  to  be 
laid."  relate  to  the  time  of  proposed  incor- 
poration, for  they  prohibit  the  incorporation 
of  such  a  company.  How  can  a  company  be 
Incorporated  years  after  the  passage  of  the 
«ct,  if  there  was  no  outstanding  cnarter.  or 
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track  actually  laid,  at  the  date  of  the  act, 
and  yet  there  were  such  a  prior  charter  oi 
tracK  laid,  after  the  date  of  the  act,  but  be- 
fore the  application  for  incorporation?  The 
act  would  be  senseless  if  it  meant  to  permit 
the  incorporation  of  a  company  notwithstand- 
ing the  presence  of  a  recent  track,  or  the  ex- 
istence of  a  recent  charter  granted  after  the 
date  of  the  act,  and  yet  prohibited  incorpora- 
tion if  the  track  or  the  charter  existed  when 
the  act  was  passed.  We  hold,  therefore, 
that  the  time  of  which  the  act  speaks  is  the 
time  of  proposed  incorporation,  and  that  such 
incorporation  is  prohibited  if  then,  at  that 
time,  there  is  a  track  laid  or  an  outstanding 
authority  for  a  track. 

Assuming,  then,  that  incorporation  is  pro- 
hibited, if  at  the  time  it  is  sought  there  is  a 
track  down  or  any  outstanding  authority  to 
lav  a  track,  the  practical  question  here  is. 
Which  of  these  litigant  companies  is  subject 
to  that  prohibition?  It  is  certain  that  on 
November  16,  1898,  when  the  defendant  com- 
pany sought  and  obtained  its  charter,  there 
was  no  track  laid,  and  it  is  equally  certain 
that  there  was  no  outstanding  authority  re- 
siding in  the  plaintiff  to  lay  a  track,  for  the 
simple,  but  conclusive,  reason  that  the  plain- 
tiff company  had  at  that  time  no  corporate 
existence.  It  had  not  even  the  municipal 
consent,  although  unincorporated,  because 
that  consent  was  hot  given  until  November 
20,  and  it  could  not  possibly  antedate  the 
day  of  its  birth,  and  have  a  prenatal  eflScacy 
to  prevent  the  defendant's  otherwise  lawful 
incorporation.  But  the  municipal  consent 
alone  could  not  suffice  to  create  a  right  to  lay 
a  track,  without  being  joined  with  a  corpo- 
rate existence  possessing  a  proper  franchise. 
Whether  such  a  consent  might  be  ioined  to 
a  subsequent  incorporation  is  perhaps  im- 
material to  consider,  because,  whether  it 
could  or  not,  it  could  not  operate  to  debar 
or  to  defeat  a  prior  incorporation,  granted 
when  there  was  neither  corporate  existence 
nor  municipal  consent  residing  with  the 
plaintiff. 

We  consider  the  subject  too  plain  for  a 
prolonged  argument.  Of  course,  the  prior 
incorporation  of  the  defendant  being  per- 
fectly valid,  a  reasonable  time  must  bis  con- 
ceded in  which  to  obtain  municipal  consent ; 
and  this  was  so  proceeded  with  that  on  the 
19th  December,  barelv  a  month  after  the 
charter  was  obtained,  full  municipal  consent 
was  given,  and  an  important  contract  exe- 
cuted, regulating  the  construction  of  the 
road  between  the  municipality  and  the  de- 
fendant company.  The  chronological  situa- 
tion, therefore,  suffices  for  all  the  legal  needs 
of  the  defendant  in  the  acquisition  and  as- 
sertion of  its  prior  riffht.  But  there  is  no 
lack  of  logical  or  legal  {precision  in  holding 
that,  in  any  point  of  view  with  which  the 
plaintiff  is  concerned,  there  was  a  real  au- 
thorization of  the  defendant  company  to  lay 
a  track  prior  to  the  grant  of  the  plaintiff's 
charter,  or  even  to  the  application  for  it. 
The  plaintiff's  articles  of  association  were 
not  signed  or  attested  until  November  21, 
1893,  and  the  proceeding  for  incorporation 
was  not  completed  until  the  29th,  while  the 
defendant's  proceeding  was  completed  on  the 
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16th.  Now,  the  charter  of  the  defendant 
company  fully  authorized  the  laying  of  a 
track  oyer[the  disputed  highway.  The  source 
of  such  authority  is  not  the  municipality, 
but  the  commonwealth,  through  its  enabling 
legislation,  in  this  case  the  Act  of  1889. 
The  municipal  consent  is  an  incident,  essen- 
tial, it  is  true,  but  necessarily  of  subsequent 
occurrence.  So  far  as  incorporation  is  con- 
cerned, tiie  authorization  to  lay  the  track  is 
complete  when  the  charter  is  obtained. 
Therefore,  both  when  the  plaintiff's  muni- 
cipal consent  was  obtained  (granting  that  it 
could  be  obtained  prior  to  actual  incorpora- 
tion, which  is  more  than  doubtful) ,  and  also 
when  its  charter  of  incorporation  was  sought 
and  obtained,  there  was  a  previously  au- 
thorized charter  right  to  lay  the  track  in 
question,  which  was  followed  up  with  the 
necessary  municipal  consent  immediately 
thereafter.  This  being  so,  the  plaintiff's 
right  to  incorporation  was  posterior  in  time 
to  the  defendant's,  and  was  subject  to  the 
prohibition  of  the  statute ;  hence  it  cannot 
oe  set  up  against  the  defendant's  prior  right, 
which  was  unaffected  by  the  prohibition  of 
the  statute.  We  hold,  therefore,  (1)  that 
the  defendant  was  legally  authorized  to  lay 
a  track  on  the  disputed  highway  at  the  time 
of  the  plaintiff's  application  for  a  charter; 
(2)  that  the  defendant  obta>ined  the  munici- 
pal consent  to  lay  the  track  within  a  rea- 
sonable time  after  the  grant  of  its  charter, 
and  therefore  consummated  its  legal  right 
by  the  speedy  acquisition  of  the  municipal 
consent;  (8)  that  the  plaintiff  was  subject 
to  the  prohibition  of  the  statute  at  the  time 
of  its  application  for  a  charter,  and  could 
not  acquire  a  right  to  occupy  the  disputed 
highway  with  a  track  in  hostility  with  the 
previously  accjuired  right  of  the  defendant ; 
(4)  the  municipal  consent  ganted  on  Novem- 
ber 20,  1898,  to  a  grantee  designated  as  ''The 
Homestead  Street- Railway  Company,"  could 
not  defeat  in  any  degree  the  previously  ac- 
quired right  of  the  defendant  company,  nor 
could  it  be  joined  to  a  subsequent  incorpora- 
tion so  as  to  have  such  effect.  We  say  this 
without  saying,  or  intending  to  say,  that  in 
no  circumstances  could  a  previously  granted 
municipal  consent  be  acquired  by  a  subse- 

auently  incorporated  company.  It  may  be 
lat,  on  the  principle  of  ratification  or  adop- 
tion, all  parties  consenting,  and  no  interven- 
ing rights  being  affected,  such  a  combina- 
tion might  be  accomplished ;  but  we  do  say 
that  it  cannot  be  done  to  defeat  an  opposing 
right  which  was  already  initiated  and  per- 
fected, so  far  as  the  law  permitted,  at  a  time 
anterior  to  both  the  municipal  consent  and 
the  subsequent  incorporation  of  the  oppos- 
ing claimant.  The  (municipal  consent,  of 
itself,  can  confer  no  right.  The  municipal- 
ity has  no  power  to  confer  the  franchise. 
But  it  is  the  franchise,  and  that  alone,  which 
gives  the  legal  right  to  build  the  railway. 
When  the  franchise  is  granted,  authority  is 
conferred  to  lay  the  track,  and  it  can  then 
truly  be  said  that  the  laying  of  a  track  is 
authorized.  Municipal  consent  is  only  es- 
sential to  the  execution  of  the  authority,  not 
at  all  to  its  creation.  Definitely,  and  in  this 
case,  we  do  say,  therefore,  that  the  munici- 
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pal  consent  set  up  by  the  plaintiff  has  no 
validity  as  against  the  defendant.  No  cor- 
poration of  the  plaintiff's  name,  vested  with 
authority  to  lay  any  track  over  this  disputed 
highway,  was  in  existence  at  the  time  of  the 
grant ;  and,  as  no  other  than  that  kind  of  a 
body  could  receive  such  a  grant,  the  attempt 
of  the  supervisors  of  Mifflin  township  to  give 
consent  to  the  plaintiff  to  lay  a  track  on  the 
highway  in  questicxi,  by  their  resolution  of 
November  20,  1898,  was  a  void  act,  and  in- 
effective for  any  purpose.  The  language  of 
the  fifteenth  section  is :  **  No  street  passenger 
railway  shall  be  constructed  by  any  company 
incorporated  under  this  act  within  the  limits 
of  any  city,  borough,  or  township,  without 
the  consent  of  the  local  authorities  thereof.  ** 
It  is  manifest  at  a  glance  that  only  a  ''com- 
pany incorporated  under  this  act"  could  con- 
struct a  passenger  railway  within  the  limita 
of  the  townsliip,  and  hence  a  grant  of  per- 
mission to  lay  the  track  could  only  be  made 
to  such  a  company.  But  the  company  had 
no  existence  when  the  grant  was  made,  and 
was  therefore  not  competent  to  accept  it.  On 
the  contrary,  when  the  grant  of  permission 
was  made  to  the  defendant,  it  liad  a  full  cor- 
porate existence,  and  was  clothed  with  leg- 
islative authority  to  lay  the  track  in  ques- 
tion. 

The  Act  of  1889  is  of  such  recent 'origin 
that  cases  involving  the  question  at  issue 
have  not  heretofore  arisen,  and  tliere  is,  there- 
fore, an  entire  absence  of  authorities  directly 
upon  the  subject  we  are  now  considering. 
Tliere  is,  however,  some  analogy  in  cases  of 
steam  railroad  construction.  Thus,  in  the 
case  of  Nbw  Brighton  A  iV.  G.  R.  Go.  v.  PitU- 
burgh,  7.  A  G.  R.  Go. ,  105  Pa.  18,  the  two 
contending  companieswere  duly  incorporated 
with  authority  to  construct  a  railroad  along 
Big  Beaver  river  between  defined  points. 
Each  company  claimed  to  have  adopted  a 
survey  and  location  of  a  route  made  by  en- 
gineers before  either  company  was  incorpo- 
rated, and  the  contest  was.  Which  had  the 
prior  right  to  the  location  at  points  of  inter- 
ference? The  present  chief  justice,  deliver- 
ing the  opinion,  said  :  "  It  thus  appears  that 
the  first  act  of  each  company,  lookiuff  to  the 
location  of  its  line,  was  the  adoption  by  mere 
resolution  of  a  survey  and  location  made  be- 
fore either  of  them  came  into  existence,  by 
parties  wlio,  respectively,  had  no  authority 
to  survey,  locate  or  construct  a  railroad  on 
the  route  in  question.  The  first  location  act- 
ually made  on  the  ground,  after  the  incor- 
poration of  either  company,  was  that  made 
by  appellant,  as  above  stated.  It  is  too  clear 
for  argument  that  neither  of  the  surveys  thus 
made,  prior  to  the  incorporation  of  either 
company,  by  parties  having  no  authority  to- 
locate  or  construct  a  railrofui  on  the  route  in 

?luestion,  could,  in  and  of  themselves,  con- 
er  any  right  to  the  location  in  dispute." 
After  stating  that  the  question  in  dispute 
turned  upon  the  construction  of  the  General 
Act  of  1868,  authorizing  the  creation  of  rail- 
road companies  by  voluntary  articles  of  as- 
sociation, and  pointing  out  the  authority  of 
companies  organized  under  that  law,  the 
opinion  proceeds:  "The  provisions  of  the 
act  are  clear  and  explicit.     Every  railroad 
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company  is  created  for  a  purpose  that  is  es- 
aentialljr  public,  and  to  that  end  it  is  clothed 
-wiUi  a  right  of  emineDt  domain.  ...  It 
is  expressly  authorized  to  survey,  mark,  and 
determine  the  route  of  its  road  between  the 
pointe  designated  in  its  charter,  and  to  enter 
upon  and  occupy  all  lands  on  wliich  its  road 
may  be  so  located.  ...  In  thus  exercis- 
ing the  right  of  appropriating  to  public  use 
the  lands  of  priyate  indiyiduals,  it  is  neces- 
sary, in  the  first  place,  to  survey,  locate,  and 
designate  by  appropriate  marks,  the  property 
to  be  ta^en.  it  was  undoubtedly  intended 
that  these  essential  acte  upon  the  ground 
should  be  performed,  not  by  the  projectors 
of  a  railroad  company  before  its  incorpora- 
tion, nor  by  any  one  not  authorized  by  the 
legislature  to  do  so,  but  only  by  the  president 
and  directors  of  a  duly  incorporated  com- 
pany, their  enffineers  and  employes.  Indeed, 
the  act  expressly  authorizes  them  to  do  so,  but 
is  silent  as  to  the  right  of  all  others.  No 
such  thing  as  a  wholesale  adoption,  by  mere 
resolution,  of  an  unauthoriz^  preliminary 
survey  and  location,  appears  to  have  been  con- 
templated. The  foregolne  principles  were 
reaffirmed,  and  again  enforced,  in  an  ex- 
haustive opinion  by  our  Brother  Williams 
in  the  case  of  WiUtamtport  d  N.  B,  B,  Co. 
▼.  Philadelphia  4b  E.  B.  Co,,  141  Pa.  407,  12 
L.  R.  A.  220,  in  which  we  held  that  nothing 
but  an  actual  location  and  appropriation, 
after  incorporation,  would  suffice  to  confer 
title  to  the  route  of  a  railroad.  Applying 
this  doctrine  to  the  present  contention,  it 
will  be  perceived  that  the  subject  of  contro- 
versy is  the  riglit  to  locate  and  construct  a 
railway  track  upon  the  bed  of  a  public  road 
in  Mifnin  townsliip.  Tlie  plaintiiT,  not  deny- 
ing ilie  prior  cliarier  ri^ht  of  the  defendant 
to  occupy  ihe  siune  roarl  with  its  track,  al- 
lei;es  tJiat  a  grnnt  of  permission  by  the  au- 
thorities of  the  township  was  made  to  it  be- 
fore a  similar  grant  of  permission  was  made 
to  the  defendant;  and  claims  that  the  prior 
permission  granted  to  itself,  after  its  charter 
right  had  come  into  existence  by  the  organ- 
ization, which  it  completed  on  November 
29,  1898,  became  effectively  atteched  there- 
to, so  as  to  confer  title  to  the  location  by 
priority  of  right.  In  point  of  fact,  the  plain- 
tiff had  no  corporate  existence  until  Novem- 
ber 29,  1893,  and  did  not  do  any  act,  by 
acceptance  of  tlie  permission,  or  by  any  reso- 
lution of  adoption,  at  any  time  before  Decem- 
ber 19,  1898,  when  the  municipal  authorities 
made  a  direct  grant  of  permission  to  the  de- 
fendant company  in  ite  corporate  capacity. 
The  situation,  then,  is  that  the  defendant 
held  both  a  prior  chartered  right  to  occupy 
the  street,  and  a  full  municipal  permission 
to  do  so,  granted  after  it  became  incorpo- 
rated, while  the  plaintiff  held  a  chartered 
right  subsequent  to  that  of  the  defendant, 
and  no  grant  of  permission  from  the  munici- 
pal authorities  to  itself  as  a  corporation. 
Now,  the  disputed  question  being  the  right 
to  build  the  railway  on  a  particular  street, 
which  company  had  the  prior  right?  The 
plaintiff  seeks  to  make  out  a  complete  prior 
right  in  itself,  by  the  aid  of  a  grant  of  per- 
mission made  when  it  had  no  existence  as  a 
eorporation.    Independently  of  the  reply  to 
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this  contention,  which  grows  out  of  the  prior 
charter  of  the  defendant,  which  at  least  au- 
thorized the  building  of  the  railway,  it  is 
apparent,  from  the  foregoing  decisions,  that 
the  grant  of  permission  of  November  20th 
was  ineffective  to  confer  any  right  to  the 
location,  because  it  was  not  made  to  anybody 
competent  to  build  the  road.  Although  the 
grant  was  made  nominally  to  a  grantee  called 
**The  Homestead  Street -Railway  Company," 
there  was  no  such  company  in  existence,  and 
therefore  no  party  competent  to  build  the 
road.  But,  if  there  was  no  competency  to 
build  the  road,  there  was  none  to  accept  the 
grant  of  the  municipal  permission  to  build 
it.  The  municipal  authorities  had  no  power 
whatever  to  confer  a  franchise  to  build  upon 
any  corporation,  and,  of  course,  not  upon 
any  inaividuals.  Now,  although  in  the 
above-cited  cases  the  right  to  build  the, road 
carried  with  it  the  power  of  eminent  domain 
to  the  contending  companies,  thereby  author- 
izing tiie  taking  of  private  property,  we  can 
see  no  difference  in  principle  between  those 
cases  and  this.  The  fundamental  condition 
is  tiie  same  in  both,  to  wit,  an  actual  cor- 
porate existence,  clothed  with  a  legal  right 
to  build  a  railroad.  In  the  cited  cases  there 
was  a  complete  actual  survey  and  location 
by  both  of  an  actual  route  on  the  ground, 
but  because  it  was  made  before  'ncorporation, 
although  by  the  agents  and  eu.ploy^s  of  the 
persons  who  subsequently  became  incorpo- 
rated, it  was  held  entirely  ineffective,  al- 
though in  one  of  the  cases  there  was  a  formal 
adoption  by  the  company  after  incorporation ; 
and  it  was  so  held  because  the  thing  to  be 
done,  to  wit,  the  location  and  building  of  a 
railroad,  could  not  be  done  except  by  an  in* 
corporated  company.  But  the  Act  of  1889 
is  just  as  imperative  upon  this  subject  as 
the  Act  of  1868.  Both  require  an  actual  in- 
corporation, because  the  franchise!!  is  only 
conferred  upon  chartered  companies,  and  the 
administrative  acts  authorized  to  be  done  must 
all  be  done  by  the  actual  corporate  body. 
The  case  of  LaHmer  d  L,  Street  B.  Co,  v. 
Larimer  Street  B,  Co. ,  187  Pa.  588,  does  not 
raise  the  question  involved  here,  and  was  not 
decided  upon  any  point  applicable  to  this. 
The  defendant  there  had  both  a  chartered 
right  to  build  the  road,  and  also  the  munici- 
pal consent  given  to  itself  in  ito  corporate 
capacity.  The  plaintiff  had  a  prior  chartered 
right,  but  it  had  no  municipal  consent  at  all, 
the  same  having  been  applied  for,  but  flatly 
refused.  The  case  was  decided  upon  the 
point  that  the  plaintiff,  being  without  any 
municipal  consent,  had  no  standing  to  hie 
heard.  The  question  whether  a  consent  given 
prior  to  incorporation  could  become  effective 
was  not  in  the  case,  and  did  not  arise.  Nor 
did  the  other  question  arise,  whether  a  prior 
chartered  right,  followed  speedily  and  with- 
in a  reasonable  time  by  full  municipal  con- 
sent, would  be  legally  prior  to  a  subsequent 
charter  preceded  by  a  municipal  consent 
granted  before  incorporation.  These  are  both 
new  questions,  which  require  decision  upon 
their  own  merits.  Upon  the  whole  case,  we 
are  of  opinion  that  the  defendant  company 
has  priority  of  right  to  occupy  the  highway 
in  question,  and  that  ito  right  of  occupancy 
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it  exclusive  as  against  the  plaintiff.  Of 
course,  we  do  not  agree  that  there  may  be 
concurrent  rights  of  construction  upon  the 
same  highway  in  both  companies. 

Tits  dMves  of  the  court  heloio  U  reverted,  and 
the  plaintiff's  bill  is  dismissed  with  costs. 


COMMONWEALTH  of  Pennsylvania 

Rudolph  HARMEL,  Appt,  i 

(106  Pa.  89.) 

1  •    A  contract  by  whieh  an  article  is  left 
with  a  person  for  a  certain  time  for  the 

payment  of  certain  amounts  per  week,  the  ag- 
gregate of  which  for  the  time  equals  the  price  of 
the  article,  and  which  provides  that  the  article 
may  be  purchased  at  any  time  by  paying  the 
price  upon  which  all  rents  paid  shall  be  credited. 
Is  a  sale  and  not  a  lease. 

£•   The  peddlinifofthe  separate  articles 

after  the  package  in  which  they  were  shipped 
from  other  states  ha8l)een  broken  may  lawfully 
be  regulated  under  the  police  power  of  a  state. 

(January  7.  IBM.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Quarter  Sessions  for  Alle- 
gheny County  convicting  him  of  violating  the 
statute  against  peddling  without  a  license. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mes»r»,  J.  W.  BUnnear  and  Shiras  Sa 
Dickey*  for  appellant: 

If  this  act  is  not  a  police  regulation  it  is  void 
as  a  regulation  of  trade. 

aayre  v.  PhOUpi,  16  L.  R  A.  49,  148  Pa. 
482. 

A  police  regulation  must  be  reasonable  and 
for  the  common  benefit;  it  must  be  exercised 
by  means  of  laws  that  are  equal  and  uniform; 
it  must  not  be  in  restraint  of  trade,  nor  ought 
it  to  impose  a  burden  witJiout  an  apparent 
benefit. 

MiUergtoum  ▼.  BeU,  128  Pa.  151;  Northern 
Liberties  Gamrs,  v.  Northern  Libertie»  Oas  Co, 
12  Pa.  818;  8ayreY,  Phi'lips,  supra. 

The  imposition  of  a  license  tax  on  the  ped- 
dling of  goods  is  a  regulation  of  commerce. 

Brennan  v.  TiiuimUe,  158  U.  8.  289,  88  L. 
ed.  719;  WeUan  ▼.  Missouri,  91  XJ.  8.  275,  28  L. 
ed.  847. 

Defendant  in  this  case  was  not  a  peddler  or 
hawkine  clocks  in  violation  of  the  act  of  as- 
sembly in  question  when  arrested. 

Com,  V.  Gardner,  7  L.  R  A.  666. 188  Pa. 
284;  Oom,  v.  Farhum,  114  Mass.  267;  Wheeler 
A  Wilson  Mfg,  Co,  v.  Beii,  115  Pa.  487. 

Mr,  A.  B.  Stevenson,  for  appellee: 

This  license  requires  no  citizenship,  discrim. 
inates  against  no  race  or  color,  rich  or  poor, 

NOTS— As  to  regulation  of  peddlers  who  deal  in 
foods  from  other  states,  see  note  to  Re  Spain  (C.  C. 
B.  D.  N.  C.)  14  L.  R.  A.  97.  Tbo  later  case  of  Bren- 
nan  v.  TItusvUle,  158  U.  a  208, 88  L.  ed.  719,  estab- 
lishes theuDconstltutlonality  of  a  license  tax  Im- 
posed on  peddlers  encased  In  interstate  commerce 
but  is  held  not  to  control  the  present  case  bccauRe 
the  goods  were  not  in  original  packages.  See  also 
Com.  V.  SchoUenberger  (Pa.)  28  L.  B.  A.  165. 
2TUR.A. 


nor  against  goods  of  any  state  or  county.  It 
applies  to  all  persons  peddling  all  kinds  of 
Clocks,  and  is  properly  placed  under  police 
regulations. 

C<m.  V.  Gardner,  7  L.  R.  A.  666,  188  Pa. 
284. 

The  act  was  held  valid  in  Wolfv,  Clark,  % 
Watts,  298,  and  has  never  been  doubted  since. 

There  are  many  police  regulations  which  do 
affect  interstate  commerce, but  which  have  been 
and  will  be  sustained  as  clearly  within  the 
power  of  the  state. 

Brennan  v.  Titusvilie,  158  U.  S.  289,  88  L. 
ed.  719;  Ficklen  v.  S/ieOiv  County  Taxing  Dist. 
145  U.  S.  1.  86  L.  ed.  601. 

Ownership  of  the  goods  can  make  no  differ- 
ence. 

Wolfy,  Clark,  supra;  Gibson  v.  Kauffleld, 
68  Pa.  168. 

WilliamSf  J,,  delivered  the  opinion  of 
the  court : 

The  iudgment  now  appealed  from  rests  on 
three  distinct  findings  of  fact  made  by  the 
learned  judge  of  the  court  below.  These 
are :  First,  that  the  defendant  was  engaged 
in  April,  1894,  in  the  business  of  selling 
clocks  in  Allegheny  county ;  second,  that  he 
made  his  sales,  not  as  a  merchant  having  a 
place  of  business,  but  as  a  peddler,  going 
from  house  to  house,  and  exposing  his  clocks 
for  sale  in  the  homes  he  had  invaded ;  and, 
third,  that  he  was  in  so  doing  violating  the 
Act  of  February  6,  1830  (Pub.  Laws,  89), 
as  he  had  no  license  authorizing  him  to  sell 
clocks.  These  findings  have  not  the  conclu- 
sive effect  of  a  verdict,  but  they  are  entitled 
to  great  weight  and  will  not  oe  disturbed 
unless  plain  error  is  shown. 

As  to  the  second  and  third  findings  no  seri- 
ous question  is  raised.  It  is  conceded  that 
the  defendant  had  no  license  under  the  Act 
of  1830,  and  it  is  not  denied  that  he  carried 
his  clocks  from  house  to  house,  and  disposed 
of  them  wherever  he  could  bring  a  possible 
customer  to  bay. 

The  first  finding  is  attacked  on  the  allega- 
tion that  the  defendant  did  not  sell  clocks, 
but  let  them  for  hire,  and  that  the  persons 
who  took  them  were  bailees,  and  not  pur> 
chasers.  In  support  of  this  position  the 
written  agreement  made  with  customers  was 
relied  on.  It  provided  that  the  American 
Wringer  Company  rents  one  clock  for  the 
term  of  thirteen  months,  at  the  rent  of  25 
cents  per  week,  or  $18  for  the  term ;  and  the 
lessee  may  at  any  time  during  the  term  pur- 
chase the  clock  for  the  price  of  $13,  ana  be 
allowed  all  rents  as  a  credit  on  such  pur- 
chase. Now,  let  it  be  conceded  tliat  this 
agreement  may  be  enforced  according  to  its 
terms  between  the  parties,  because  it  Is  their 
agreement;  the  question  still  remains,  Wiiat 
is  the  legal  effect  as  to  the  rights  of  credit- 
ors or  the  commonwealth?  The  rent  and  the 
price  of  the  article  are  the  same.  The  pay- 
ment of  the  price  passes  the  title  to  the  pur- 
chaser. It  was  plain  to  the  court  below  that 
t^e  device  of  a  lease  was  a  cover  for  an  act- 
ual sale,  in  violation  of  the  Act  of  1830,  so 
thin  as  to  be  transparent.  The  justice  of 
the  peace  before  whom  they  were  first  brought 
testifies  that  the  defendant  admitted  that  he 
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was  selling  clocks.  The  constable  who  ar- 
rested him  testifies  that  he  saw  him  going 
from  house  to  hoase,  peddling  clocks.  Mag- 
gie Tyrie,  a  witness,  says  be  offered  to  sell 
a  clo<^  to  her.  She  finally  took  it,  and  the 
paper  relied  on  as  a  lease  was  produced,  exe- 
cuted, and  left  with  her  as  a  receipt  for  the 
money  paid.  Two  other  witnesses  testified 
that  clocks  were  offered  to  them,  to  be  paid 
for  by  monthly  or  weekly  parments.  G.  H. 
Rishel,  the  general  agent  oi  the  American 
Wringer  Company  at  Pittsburgh,  testified 
that  the  company  was  a  corporation,  created 
under  the  laws  of  Rhode  Island ;  that  the 
clocks  were  made  in  Connecticut,  and  sent 
to  him  in  original  packages.  By  him  they 
were  deliyered  to  the  road  agents  of  the  com- 
pany, who  sold  them  at  retail,  upon  a  com- 
mission. In  answer  to  the  question,  ''On 
what  terms  are  they  sold?"  his  answer  was, 
''They  are  sold  on  monthly  installments." 
This  testimony  clearly  warranted  the  first 
finding  of  fact,  viz.,  that  the  clocks  were 
sold,  and  that  the  lease,  or  instrument  so 
called,  was  a  device  contrived  to  evade  the 
Act  of  1880,  and  defeat  its  salutary  provi- 
sions. 

The  findings  of  fact  standing  undisturbed, 
there  is  bat  one  Question  left,  and  that  a 
question  of  law.    Is  the  Act  of  1830  consti- 
tutional?   It  is  not  alleged  that  it  violates 
any   provision  of  the  constitution  of  this 
state,  but  it  is  said  that  it  violates  the  Con- 
stitution of  the  United  States,  because  it  in- 
terferes with  interstate  commerce.    But  how 
does  it  interfere  with  interstate  commerce? 
It  is  a  part  of  a  system  of  police  legislation 
beginning  as  earlv  as  1784,  directed  against 
the  business  of  peddl  ing,  because  of  the  fraud 
and  crime  connected  with  it.    The  Act  of 
1784  (2  Smith's  Laws,  p.   99).  in  its  pre- 
amble, recites  the  mischief  requiring  a  rem- 
edy thus :    "  Whereas  manj  idle  and  vagrant 
persons  may  come  into  this  state,  and  under 
pretence  of  being  hawkers  and  peddlers,  may 
greatly  impose  upon  manv  persons  in  the 
quality  and  price  of  goods,  and  also  may 
commit  felonies  and  other  misdemeanors ;  for 
preventing   such    inconveniences   and   evil 
practices,  and  to  the  intent  that  no  person 
may  be  admitted  to  follow  the  business  of 
hawkers  and  peddlers  within  this  state,  but 
those  who  are  of  known  honesty  and  civil 
behavior  f  and  then  follow  the  provisions  of 
the  statute  requiring  proof  of  good  moral 
character,  and  the  payment  of  a  license  fee 
by  the  applicant.    As  new  branches  of  this 
peripatetic  commerce  have  sprung  up,  the 
legislature  has  extended  the  prohibition  of 
the  Act  of  1784  to  them.     As  early  as  1880 
the  peddling  of  worthless  clocks  became  an 
evil  of  sufiicient  magnitude  to  attract  the 
attention  of  the  legislature ;  and  in  that  year 
the  act  now  before  us  was  passed,  requiring 
all  persons,  resident  or  nonresident,  desiring 
to  embark  in  the  business,   to  make  proof 
before  the  court  of  quarter  sessions  of  their 
good  moral  character,  and  to  obtain  a  license 
authorizing  them  to  peddle  clocks.      The 
purpose  of  the  act  was  to  secure  some  meas- 
ure of  protection  for  the  citizens  of  the  com- 
monwealth against  the  frauds  practiced  upon 
them  by  strangers,  who  had  no  place  of  busi- 
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ness  in  the  state,  and  who,  when  wanted  to 
answer  for  their  cheats  and  crimes,  were 
safely  beyond  the  reach  of  process.  This 
court  has  imiformly  asserted  nie  yalidity  of 
such  legislation  as  a  reasonable  and  proper 
exercise  of  the  police  power,  and  we  do  not 
propose  to  travel  over  the  argument  again 
in  this  case. 

It  is  urged  that  the  act  is  a  trade  regula- 
tion, like  the  ordinance  of  Sayre  borough, 
considered  in  Sayre  v.  Phillips,  148  Pa.  483, 
16  L.  R.  A.  49.  But  this  statute  is  not  di- 
rected against  certain  persons  engaged  in 
peddling  clocks.  It  is  airected  against  all 
persons.  It  does  not  distinguish  between 
the  citizens  of  different  subdivisions  of  this 
state,  or  between  citizens  of  Pennsylvania 
and  those  of  any  other  state.  It  is  airected 
against  the  business  of  peddling  clocks,  by 
whomsoever  undertaken.  It  does  not,  how- 
ever, prohibit  the  business,  but  regulates  it. 
The  regulation  is  reasonable.  It  is  impar- 
tial in  its  operation.  It  is  general  in  its 
application.  It  meets  the  tests  required  by 
MiUeriiown  v.  Bell,  128  Pa.  151 ;  by  Sayre  v. 
PhiUipe,  148  Pa.  482,  16  L.  R.  A.  49 ;  and 
by  WelUm  v.  Mxwmn.  91  U.  8.  275,  28  L. 
ed.  847.  In  the  recent  case  of  TituavtUe  v. 
Brennan,  148  Pa.  042,  14  L.  R.  A.  100,  the 
judgment  of  this  court  was  reversed  by  the 
Supreme  Court  of  the  United  States  (Brennan 
V.  TitusmUe,  158  U.  S.  289,  88  L.  ed.  719) , 
on  the  ground  that  the  ordinance  upon  which 
the  prosecution  rested  was  not  a  police,  but 
a  trade,  regulation ;  but  it  was  said  in  that 
case  that,  ^by  virtue  of  its  jurisdiction  over 
persons  and  property  within  its  limits,  a  state 
may  provide  for  the  security  of  the  lives, 
limbs,  health,  and  comfort  of  persons,  and 
the  protection  of  property  so  situated,  ^  sub- 
ject to  the  qualification  that  a  "subject- mat- 
ter which  has  been  confided  exclusively  to 
congress  by  the  constitution  is  not  within 
the  police  power  of  the  state,  unless  placed 
there  by  congressional  action. "  We  submit 
with  great  respect  that  the  control  of  no 
branch  of  retail  trade  has  been  confided  ex- 
clusively to  congress  by  the  constitution, 
and  that  the  interstate  commerce  clause  waa 
never  intended  to  do  more  than  keep  the 
great  channels  of  commerce  open,  and  to 
guard  against  such  obstructions  as  state  cus> 
tom  houses,  state  inspections,  state  taxes^ 
and  the  like,  on  goods  passing  from  manu- 
facturer or  wholesaler  in  one  state  to  retail 
dealer  or  consumer  in  another. 

It  must  be  conceded  that  these  clocks  may 
be  sent  into  this  state  in  manufacturers^ 
packages,  and  they  may  be  sold  in  the  same 
packages,  under  the  authority  of  the  inter- 
state commerce  clause ;  but  once  in  this  state, 
and  the  package  opened  by  the  consignee, 
the  disposition  of  the  separate  articles  at  re- 
tail is  infrastate  traffic,  and  subject  to  the 
police  regulations  tiiat  experience  may  show 
to  be  necessary  for  the  protection  of  citizens 
in  the  comfort  of  their  homes  and  the  en- 
joyment of  their  property.  To  deny  this 
power  to  the  states,  and  to  assert  that  the 
wandering  and  unscrupulous  adventurers 
who  buy  their  brass  jewelry  or  worthless 
clocks  on  one  side  of  a  state  line  may,  as 
agents  of  interstate  commerce,  invade  any 
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Other  lUte  to  cheat  and  defraud  its  citizens, 
is  to  degrade  the  whole  subject,  and  to  create 
needless  friction  between  the  general  govern- 
ment and  the  people  of  the  several  states. 
It  is  suggested  that  these  clocks,  standing 
on  the  Selves  of  purchasers,  belong  to  the 
Rhode  Island  corporation  still.  This  over- 
looks the  finding  of  the  court  below  that  they 
were  sold.    It  overlooks  the  testimony  of  the 

feneral  agent  of  the  corporation,  who  says 
istinctly,  "They  were  sold  on  monthly  in- 
stallments." 

Finally,  the  general  principle  that  penal 
statutes  are  to  be  strictly  construed  is  ap- 
pealed to,  as  a  reason  for  reversing  the  judg- 
ment of  the  court  below.  We  cannot  see  its 
applicability.  The  statute  forbids  the  ped- 
dling of  clocks.  The  defendant  was  fairly 
and  properly  convicted,  on  the  evidence,  of 
violating  the  statute.  He  did  exactly  that 
thing  which  the  statute  commanded  him  not 
to  do.  No  matter  how  strictly  the  statute 
may  be  construed,  he  has  been  found  guilty 
of  violating  it,  and  tiiis  finding  is  abundant- 
Iv  supported  by  the  testimony.  He  should 
therefore  suflFer  the  penalty  he  has  incurred. 

If  any  vestiges  of  the  police  power  of  the 
states  remain  to  them  for  the  protection  of 
the  propertv  or  of  the  comfort  of  the  people, 
we  must  think  the  statute  now  before  us  it 
a  proper  exercise  of  that  power,  and  that  the 
states  do  not  invade  the  jurisdiction  of  con- 
gress when  they  seek  to  regulate  a  business 
conducted,  in  the  language  of  the  preamble 
to  the  peddler's  act,  by  ^  Idle  and  vagrant 
persons, "  and  in  a  manner  that  does  **  greatly 
impose  on  many  persons  in  the  quality  and 
price  of  goods,"  and  which  results  in  the 
commission  by  these  irrepressible  vagrants 
of  **  felonies  and  other  misdemeanors.  ^  We 
cannot  bring  ourselves  to  doubt  the  validity 
of  the  Statute  of  February  6,  1880,  or  the 
justice  of  the  conviction  and  judgment  ap- 
pealed from. 

I7ie  Judgment  is  affinMd. 


W.  W.  8TURGI8 

William  J.  EOUNTZ,  JR.,  Appi. 

066  Pa.  868.) 

!•  The  owner  of  a  ferryboat  should 
provide  a  har  to  the  driveway  stronff 
enough  to  withstand  the  CTOwdlog  of  a  hone 
whoD  frlffhteDed  by  the  usual  whistle  of  a  vessel 
In  the  locality. 

£•  The  proximate  cause  of  the  drown- 
ings of  a  horse  which  breaks  a  defective 
sruard  rail  on  a  ferry-boat  when  frightened  by 
the  whistle  of  a  tug-boat,  is  a  defect  in  the  rail 
and  not  in  the  whistle. 

—  - ■   —  

NOTS.— For  other  cases  in  this  series  on  the  sub- 
ject of  ferries,  see  (as -to  snow  on  deck)  Feam  v. 
West  Jersey  Ferry  Oo.  (Pa.)  18  L.  R.  A.  366;  (as  to 
negligence  of  passenger)  Watson'  v.  Camden  ft  A. 
R.  Oo.  (N.  J.)  19  L.  R.  A.  487;  (as  to  wke  cable  ob- 
structing waters)  The  Imperial  (D.  C.  D.  Or.)  8  L. 
R  A.  284;  (as'to  duty  to  onerate)  Koretke  v.  Irwin 
(Ala.)aL.R.A«T8L 
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APPEAL  by  (iefendant  from  a  judflpieut  of 
the  Court  of  Common  Pleas,  No.  %,  for 
Allegheny  County,  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  value  of  a  horse 
and  sulky  lost  on  the  Ohio  river  through 
the  alleged  negligence  of  the  defendant 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeen.  Patterson.  A  Smith*  for  appel- 
lant: 

The  proximate  cause  of  the  injury  was  the 
whistling  or  escaping  steam  of  the  tug- boat. 

Blsrr  V.  Lebanon,  16  L.  R.  A.  106, 149  Pa. 
222;  Jaekeon  Twp.  v.  Wagner,  127  Pa.  184; 
WorrilofjD  v.  Upper  Chichester  Twp.  149  Pa. 
40;  Sehaeffer  v.  Jackson  Twp.  18  L.  R.  A.  100, 
150  Pa.  146;  Kieffer  v.  Hummelstovm,  17  L. 
R.  A.  217, 151  Pa.  810;  BeJiling  v.  SouthweH 
Pennsylvania  Pipe  Lines,  160  Pa.  859. 

The  liability  of  a  ferry  mkn  is  not  that  of  a 
common  carrier,  at  least  where  the  pasfienger 
retains  control  of  his  own  property.  It  is  most 
nearly  like  the  liability  of  the  owner  of  a 
bridf^e  or  turnpike.  The  ferry  is  really  but  e 
contmuation  of  the  public  highway. 

7  Am.  &  Eng.  Encyclop.  C&w,  title  Ferries^ 
pp.  941,  947. 

The  traveler  himself  is  bound  to  fake  every 
precaution  that  he  can  for  Uie  safety  of  him- 
self and  property. 

White  V.  Winnisimmet  Co.  7  Cusb.  155; 
PhUaddphia  Traction  Co.  v.  Bernheimer,  125 
Pa.  615. 

Messrs.  M«  H.  Steweneon  and  W«  T* 
Tredway,  for  aopellee: 

The  general  finding  of  the  jury  in  favor  of 
the  plaintiff  fixes  and  establishes  two  facts: 
First,  that  the  plaintiff  was  guilty  of  no  con- 
tributory negligence,  and  secondly,  that  the 
defendant  was  guilty  of  negligence.  The  case 
was  properly  submitted  to  the  jurv. 

Pennsylmiiia  R.  Oo.  v.  Hope,  80  Pa.  878,  21 
Am.  Rep.  100:  Haverly  v.  8taie  Line  d8.R. 
Co.  185  Pa.  59. 

In  determining  what  is  proximate  cause  the 
true  rule  is  that  the  injury  must  be  the  natural 
and  probable  consequence  of  the  negligence; 
such  a  consequence  as  under  the  surrounding 
circumstances  of  the  case  might  and  ought  to 
have  been  foreseen  by  the  wrongdoer  as  likely 
to  flow  from  his  act. 

West  Mahanoy  Twp.  T.Watson,  112  Pa.  574, 
66  Am.  Rep.  886. 

The  negligence  of  the  defendant  in  failing 
to  provide  a  sound  and  sutflcient  guard  rail  or 
other  protection  at  the  entrance  to  and  exit 
from  the  boat  to  prevent  teams  and  wagons 
from  going  overboard  into  the  river  was  the 
direct,  proximate,  and  efficient  cause  of  the 
injuiy. 

nnd. 

Dean,  J.,  delivered  the  opinion  of  the 

court: 

The  defendant  was  the  owner  of  a  ferrv- 
boat,  William  Thaw,  plying  between  the 
lower  part  of  Alleghenv  Citv  and  south  side 
of  the  Ohio  river.  On  6th  of  February,  1892, 
the  plaintiff,  Dr.  W.  W.  Sturgis,  a  practic- 
ing physician,  drove  on  the  boat  in  a  light 
two-wheeled  sulky,  to  be  ferried  from  north 
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to  flouth  side.  The  boat  left  tlie  wharf,  and 
was  some  distanoe  from  it,  in  the  chaDnel, 
when  it  was  passed  by  a  small  tu^-boat,  the 
John  Dippel,  which,  when  near  to  the  Will- 
iam Thaw,  blew  its  steam  whistle.  This 
frightened  the  horses,  of  which  there  were  a 
number  on  the  ferry-boat.  The  entrance  on 
Che  boat  from  the  landing  had  been  closed  by 
a  wooden  rail  or  bar,  to  prevent  frightened 
or  unruly  horses  from  backing  Tehicles  off 
the  boat,  or  from  plunging  over  into  the 
water.  When  frightened  by  the  scream  of 
the  whistle,  the  horses  commenced  backing 
and  plunging.  The  plaintiff  was  sitting  in 
his  sulky,  the  horse's  head  in  the  direction 
of  the  forward  part  of  the  boat,  and  the  rear 
of  the  sulky  not  far  from  the  crossbar  which 
protected  the  entrance.  In  front  of  him  was 
a  two-horse  team,  which  backed  against 
plaintiff's  horse.  His  horse  then  backed, 
turned  almost  around  towards  the  outside  of 
the  boat,  struck  the  crossbar  with  his  should- 
er, broke  it,  and  plunged  into  the  river  with 
■ulky  and  driver.  The  horse  was  drowned, 
the  sulky  lost,  but  the  owner  was  rescued 
without  sustaining  any  serious  personal  in- 
Jury.  He  brought  suit  for  loss  of  his  horse 
and  sulky  against  defendant,  the  owner  of 
the  fernr-boat,  averring  negligence  in  putting 
up  and  using  a  defective  and  insuflScient 
crossbar  to  protect  the  owners  of  teams  in 
traveling  on  the  boat.  The  bar  had  been 
tiroken  and  spliced,  to  be  used,  temporarily, 
until  a  new  one  was  procured.  Several  days 
before  the  accident,  the  inspector  of  hulls  had 
called  attention  to  the  defective  rail,  and  di- 
rected it  should  be  replaced.  The  jurv  ren- 
dered a  special  verdict  for  plaintiff,  in  the 
•um  of  $365  damages,  subject  to  the  opinion 
of  the  court  on  the  question  whether  the 
blowing  of  the  whistle  on  the  tug  Dippel 
was  the  proximate  cause  of  the  accident,  in 
the  sense  that  the  owner  of  the  Thaw  was  not 
responsible,  even  if  the  guard  bar  or  rail  was 
defective.  If  so,  then  judgment  to  be  entered 
for  defendant,  notwithstanding  veidict  for 
plaintiff.  The  court  afterwards,  in  an  opin- 
ion filed,  entered  judgment  for  the  plaintiff 
on  the  verdict.  From  this  defendant  appeals. 
While,  as  argued  by  appellant,  the  liabil- 
ity of  a  ferryman,  under  the  facts  in  this 
case,  was  not  exactly  as  great  as  that  of  a 
common  carrier  of  goods,  nevertheless,  hav- 
ing undertaken  to  carry  the  plaintiff,  with 
his  horse  and  vehicle,  for  hire,  his  duty  was 
to  carry  safely  as  against  defects  and  insuf- 
ficiency of  his  boat  or  neglect  on  part  of  him- 
aelf  and  servants.  At  the  same  time,  the 
plaintiff,  the  owner  of  the  horse  and  sulky, 
assuming  the  care  of  them  while  on  the  boat, 
was  bound  to  exercise  ordinary  watchfulness 
and  skill  to  prevent  loss  or  injury.  Wyckoff 
▼.  Queens  County  Ferry  Go,  62  N.  Y.  82.  11 
Am.  Rep.  650.  And,  as  is  said  in  Olark  v. 
nmon  Ferry  Co,  of  Brooklyn,  86  N.  Y.  486, 
81  Am.  Dec.  66:  "They  [the  owners  of  the 
boat]  are  also  required  to  ne  provided  with 
all  proper  and  suitable  guards  and  barriers  on 
the  boat,  for  the  security  of  the  property  thus 
carried,  and  to  prevent  damage  from  such 
casualties  as  it  would  be  naturally  exposed 
to,  although  ordinary  care  is  required  on  the 
part  of  the  traveler.*    In  this  last  case,  as 
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here,  a  horse  was  lost  while  the  owner  was 
in  the  vehicle.  It  took  fright,  and  backed 
against  the  chain  wl^ich  was^used  to  close  the 
entrance  to  the  ferry  deck.  The  chain  broke, 
because  of  a  defective  hook  in  it.  The  ferry 
company  was  held  answerable  for  negligence. 
To  the  same  effect  are  LewU  v.  Smith,  107 
Mass.  884 ;  Walkers.  Jaekson,  10  Mees.  &  W. 
161. 

Therefore,  in  view  of  the  verdict,  the  single 
assignment  of  error  for  our  consideration  is 
the  one  urged  that,  even  if  the  broken  rail 
was  defective,  the  proximate  and  controlling 
cause  of  the  accident  was  the  blowing  of  the 
tug  whistle,  for  which  defendant  is  not  an- 
swerable, and  that  the  court  erred  in  not  so 
instructing  the  jury.  The  question  of  neg- 
ligence of  defendant  in  not  providing  such  a 
guard  rail  as  ordinary  care  required,  and  the 
question  of  the  alleged  contribute^  negli* 
gence  of  plaintiff  in  not  getting  from  his 
sulky,  and  taking  his  horse  bv  the  head,  and 
quieting  him,  were  both  fully  and  impar- 
tially submitted  to  the  jury,  and  found 
against  defendant.  It  seems  to  us,  under  the 
facts,  the  blowing  of  the  whistle,  although 
the  originating  cause  of  the  iniurv,  cannot 
relieve  the  defendant  from  liability.  The 
cases  cited  and  presented  so  concisely  by  the 
learned  counsel  for  appellant  are  unanswer- 
able when  applied  to'  the  facts  in  them  and 
even  to  facts  as  he  assumes  them  to  be  in  this 
issue,  if  some  of  the  significant  intermediate 
facts  be  not  noticed.  ^The  true  rule  is  that 
the  injury  must  be  the  natural  and  probable 
consequence  of  the  negligence,— such  a  con- 
sequence as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have 
been  foreseen  by  the  wrongdoer,  and  likely 
to  flow  from  his  ac#. "  West  Mahanoy  Twp, 
y.  Watson,  112  Pa.  674,  66  Am.  Rep.  886. 
To  the  same  effect  is  BeMing  v.  Sottthtoest  Penn- 
sylvania Pips  Lines,  160  Pa. 859.  And  so  all  the 
cases  cited,  on  both  sides,  either  expressly  or 
by  implication,  rule. 

Was  the  plunging  of  this  frightened  horse 
against  the  guara  rail  such  a  consequence  as 
ought  to  have  been  foreseen  by  the  owner  of 
the  ferry-boat?  The  primary  cause  of  tha 
plunging  was  the  blowing  of  the  whistle ;  but 
the  primary  is  by  no  means  always  the  nat- 
ural and  probable  cause  of  the  particular  in* 
jury.  It  is  not  when  there  is  a  sufficient  and 
independent  cause  between  it  and  the  injury. 
In  such  case  resort  must  be  had  by  the  suf- 
ferer to  the  originator  of  the  intermediate 
cause.  As  is  said  by  Agnew,  </.,  in  Pennsyl- 
tania  R.  Co.  v.  Hops,  80  Pa.  877,  21  Am. 
Rep.  100,  the  question  is :  **  Was  there  a  con- 
tinuous succession  of  events,  so  linked  to- 
gether that  they  become  a  natural  whole,  or 
whether  the  chain  of  events  is  so  broken  that 
they  become  independent,  and  the  final  re- 
sult cannot  be  said  to  be  the  natural  and 
probable  consequence  of  the  primary  cause. " 
The  primary,  natural,  and  probable  conse- 
quence of  the  blowing  of  the  whistle  was  the 
fright  of  the  horses,  and  their  rearing  and 
pi  tinging.  Any  injury  they  might  have  done 
to  each  other,  or  those  in  charge  of  them  on 
the  boat,  would  not  have  been  attributable  to 
the  owner  of  the  ferry-boat,  because  that  was 
the  consequence  of  the  primary  cause, — the 
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blowing  of  the  whistle.  But  what  is  nat- 
urally to  be  expected  from  a  frightened  horse 
on  the  narrow  circumscribed  deck  of  a  ferrjr. 
boat?  Manifestly,  that  he  will  plunge  off  it 
into  the  water.  This  the  ferrjr-boat  owner, 
to  a  large  extent,  provided  against  by  guard 
railing  of  sufficient  strength  all  around  the 
boat  except  at  the  one  place, — the  entrance; 
and  here  it  was  usually  strong  enough  to  pre- 
vent such  an  accident,  but  on  this  day  was 
not.  The  horse  plunged  against  the  spliced 
and  defective  rail,  which  broke,  and  it  went 
over.  Here  was  an  independent  intermediate 
cause  or  omission  of  duty,  without  which, 
notwithstanding  the  primary  cause,  the  in- 
jury would  not  have  been  suffered.  And  the 
lury,  on  sufficient  evidence,  have  found  de- 
fendant was  negligent  in  maintaining  a  de- 
fective guard  rail  at  that  point.  Says  Ap- 
pelton,  uh,  J.,  in  MotUton  v.  Sanford,  61  Me. 
184:  **  Ordinarily,  that  condition  is  usually 
termed  the  'cause'  whose  share  in  the  matter 
is  the  most  conspicuous,  and  is  the  most  im- 
mediately preceding  and  proximate  in  the 
event."  It  does  not  help  us  much  in  the  ad- 
ministration of  justice  to  refine  on  the  distinc- 
tions between  "cause''  and  ** condition"  in 
bringing  about  results.  Taking  the  case  be- 
fore us  on  its  facts,  it  is  not  essentially  dif- 
ferent from  Hey  v.  PhtladelpJiia,  81  Pa.  44, 
22  Am.  Rep.  788.  The  plaintiff  was  driving 
his  horse  in  a  park  maintained  by  the  citv  for 
the  use  of  the  public.  He  was  on  a  roadway 
fifty  feet  wide,  which  curved  round  the  de- 
clivity very  near  a  steam  railroad,  the  high 
bank  on  the  right  of  the  roadway  descending 
very  abruptly  to  the  Schuylkill  river.  At 
this  side  there  was  no  barrier  or  rail  ing.  The 
horse  took  fright  at  a  locomotive  whistle  on 
the  railroad,  plun^red  down  the  bank  into  the 
river,  and  was  drowned.  This  court  held  it 
was  for  the  jury  to  say  whether,  under  the  cir- 
cumstances, it  was  negligence  in  the  city  not 
to  have  erected  a  proper  barrier  at  such  a  point. 
If  such  omission  were  negligence,  then  that 
condition  interposed  between  the  originating 
cause—the  blowing  of  the  whistle— and  the 
event,  so  as  to  constitute  the  negligent  omis- 
sion the  efficient  and  proximate  cause  of  the 
loss.  To  the  same  effect  are  Alger  v.  Lowell, 
8  Allen,  402;  NorrU  ▼.  Litchfield,  85  N.  H. 
871,  69  Am.  Dec.  646 ;  Joliet  y.  Verley,  86 
111.  68,  86  Am.  Dec.  842. 


The  owner  of  the  ferry-boat  in  this  case, 
on  whom  was  the  duty  of  care  according  to 
the  circumstances,  ought  to  have  foreseen  such 
a  result,  because  it  was  natural  and  probable, 
and  have  guarded  against  it  by  a  sufficiently 
strong  rail.  The  fact  is  he  did  foresee  it^ 
but  negligently  did  not  guard  against  it. 
His  business  was  to  ferry  persons  and  vehicles 
across  a  navigable  river,  at  a  point  where 
other  water  craft  were  constantly  passing  and 
repassing.  When  approaching  each  other, 
passing  or  crossing;  each  other's  path,  signal- 
ing or  warning  ^  steam  whistles  is  the 
settled  custom.  Whether  any  less  startling 
signal  might,  with  comfort  and  safety,  have 
been  adopted,  has  not  yet  been  determined. 
It  is  now,  and  has  been  since  the  use  of  steam 
power,  the  recognized  method  of  communica- 
tion between  steam  vessels.  He  knew  tliis, 
and  could  not  have  been  ignorant  of  the  fact 
that  fright  by  a  screeching  whistle  was  a  con- 
stant menace  to  the  safety  of  the  animals  and 
those  having  them  in  charge  on  that  boat. 
Horses  will  take  fright  at  just  such  noises, 
especially  in  such  a  situation,  penned  up  on 
a  boat.  That,  when  frightened,  they  would 
press  aj?ainst  each  other  and  the  iruard  rails, 
he  was  bound  to  know,  for  he  was  bound  to 
have  such  knowledge  of  his  business  as  would 
enable  him  to  conduct  it  with  reasonable 
safety  to  the  public,  whose  patronu;;e  he  in- 
vited. If  the  blowing  of  a  steam  whistle  by 
a  passing  vessel  had  been  out  of  the  ordinary 
course  oi  things,  or  if  it  were  out  of  the  or- 
dinary and  usual  habit  of  horses  to  take  fright 
at  such  a  sound,  he  would  not  have  been 
expected  to  foresee  and  provide  against  such 
an  accident.  Ordinary  care  would  not  have 
required  precaution  against  extraordinary 
contingencies.  But,  here,  the  breaking  of 
the  bar,  by  the  pushing  of  a  frightened  horse 
against  it,  was  the  natural  and  probable  con- 
sequence of  putting  such  a  defective  bar 
there:  and  this  was  the  negligence  which, 
under  the  circumstances,  was  the  proximate 
cause  of  plaintiff's  injury.  The  learned 
judge  of  the  court  below,  in  his  opinion  od 
the  reserved  point,  has  ver^  clearly  distin- 
guished this  from  the  cases  cited,  and  claimed 
to  establish  the  blowing  of  the  whistle  as  the 
proximate  cause. 

The  assignments  of  error  are  overruled ; 
the  judgment  affirmed. 
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STATE  of  Montana,  errel,  INDEPENDENT 
DISTRICT  TELEGRAPH  CO.  et  al., 

V. 

SECOND  JUDICIAL  DISTRICT  COURT, 
SILVER  BOW  COUNTY. 

( Mont ) 

A  receiver  of  a  corporatton  may  be  ap- 

NoTB.-— As  to  power  to  appoint  receivers  of  cor- 
poratioDs  where  do  other  relfef  is  asked,  see  note  to 
Supreme  Sitting  Order  ot  Iron  Hall  v.  Baker  dnd.) 
SO  L.  R.  A.  Zia  See  especially.  Miner  v.  Belle  Isle 
loe  Co.  (Micb.)  17  L.  B.  A.  412,  and  Wheeler  v.  Pull, 
man  Iron  &  Steel  Oo.  OIL)  17  L.  B  A.  818. 
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pointed  on  the  applteatioii  of  minority 
stockholders  pendlDgr  the  investigation  of 
charges  of  outrageous  fraud  on  the  part  of  the 
majority  stockholders  and  managers  in  a  suit 
for  an  injunction  against  the  negotiation  or  en- 
forced or  fraudulent  obligations  created  bj 
them  and  for  other  relief,  although  that  does  not 
extend  to  the  winding  up  of  the  corporation. 

(February  18, 180ft.) 

CERTIORARI  to  the  District  Court  for  SiK 
vpr  Bow  County  to  review  a  judt^ment  ap- 
pointing a  receiver  for  the  Independent  Dis- 
trict Telegraph  Company  and   the  Citizens.* 


See  also  X\  L.  K.  A.  341  :  M)  L.  R.    A.  7(i*2. 


1805.    Statb,  «e  rd,  Ihdkpbndknt  Di8t.  Telbo.  Co.  v.  Second  Judicial  Dist.  Or.      89S 


DiBtrict  Meaaenger  &  Burglar- Alarm  Telegraph 
Company.    Diimisied. 

SUtement  by  DeWitt,  J..- 

This  is  a  writ  of  certiorari  directed  to  the 
district  court  to  review  its  action  in  appoint- 
ing a  receiver  of  the  properties  of  two  of  the 
relators,  viz.,  the  Independent  District  Tele- 
Kraph  Company  and  the  Citizens'  District 
Slessenger  &  Burglar- Alarm  Telegraph  Com- 
pany, it  being  claimed  by  the  relators  that  the 
district  court  acted  in  that  matter  without 
jurisdiction.  The  receiver  was  appointed  in 
an  action  entitled  as  follows :  "  H.  L.  Haupt 
and  E.  A.  Nichols,  trustee,  Plaintiffs,  v.  In- 
dependent District  Telegraph  Company,  Cit- 
izens' District  Messenger  &  Burglar- Alarm 
Telegraph  Company,  Fred  B.  Puddington, 
H.  oommers,  John  O'Rourke,  Thomas  D. 
Butterfleld,  0.  A.  Lauzier,  Alex.  Johnson, 
and  John  Doe  (whose  true  name  is  uniinown) , 
Defendants."  The  appointment  was  made 
upon  the  complaint  m  that  case  and  upon 
affidavits  filed.  The  following  facts  appear 
from  the  complaint : 

Each  of  the  companies  defendant  in  the 
case  in  the  district  court  (and  who  are  re- 
lators here)  is  a  corporation  organized  under 
the  laws  of  this  state.  The  plaintiff  Haupt 
is  owner  of  76  shares  of  the  stock  of  the  In- 
dependent Company.  The  plaintiff  Nichols, 
as  trustee,  is  also  owner  of  76  shares  of  said 
Company.  The  Independent  Company  is  the 
owner  of  a  franchise  from  the  citv  of  Butte 
permitting  it  to  carry  on  the  district  messen- 
ger business,  and  granting  to  the  CQmpany 
the  use  of  the  streets  and  alleys  of  tLe  city 
for  the  purpose  of  said  business.  Tlie  Citi- 
zens' Company  owns  a  similar  franchise.  On 
May  1,  1892,  the  said  two  companies  entered 
into  an  agreement  bv  which  they  should  put 
their  respective  stocss,  franchises,  and  prop- 
erty into  a  common  business,  to  be  carried 
on  by  officers  and  agents  to  be  appointed  by 
the  two  corporations  Jointly.  This  agree- 
ment was  to  run  for  twenty  years.  All 
moneys  earned  should  go  into  a' general  fund, 
and  be  in  the  hands  of  a  general  treasurer. 
After  paying  expenses,  a  reserve  fund  of  $500 
was  to  accumulate  in  the  hinds  of  the  treas- 
urer. Atter  paving  expenses  and  the  ac- 
cumulation of  this  reserve,  the  profits  were 
to  be  paid  by  the  general  treasurer  to  the 
respective  corporation  treasurers  in  the  pro- 
portion of  five  ninths  to  the  Independent 
Company,  and  four  ninths  to  the  Citizens' 
Com(>any,  to  be  distributed  by  the  said  re- 
spective companies  as  dividends  on  their 
stock.  Thereupon  the  general  manager  and 
general  treasurer  were  elected  tocarrv  on  this 
joint  business.  The  resei  ve  fund  of  $500  was 
accumulated.  The  business  was  carried  on 
until  June  1,  1898.  At  that  date  the  stock- 
holders Sommers,  Lauzier,  Butterfield,  and 
0*Hourke  united  together  and  obtained  a  ma- 
jority of  the  stock  of  each  company.  After 
obtaining  this  stock,  those  stockholders 
united  and  conspired  together  to  manage  and 
conduct  the  combined  corporations  for  their 
individual  benefit,  and  to  exclude  from  the 
manajirement  profits  and  benefits  the  plain 
tiffs  Haupt  and  Nichols.  Since  that  tinu 
said  plaintiffs  Haupt  and  Nichols  have  been 
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entirely  excluded  from  the  profits,  manage- 
ment, and  benefits  of  said  corporations  and  the 
combination  of  the  corporations.  From  the 
time  said  association  of  the  two  corporations 
was  formed  until  said  Sommers,  Lauzier, 
Butterfield,  and  O'Rourke  obtained  control 
of  the  said  combined  business,  there  was  paid 
to  the  treasurers  of  the  said  corporations  $500 
a  month,  to  be  distributed  by  them  as  div- 
idends on  the  stock  of  the  corporations. 
That,  when  said  Sommers  and  others  obtained 
control  of  the  said  associated  corporations, 
there  was  in  the  hands  of  the  general  treasurer 
said  reserve  fund  of  $500,  an3  also  cash  in  the 
sum  of  $1,000,  and  also  interest  on  the  reserve 
fund  of  ^.  That  this  total  sum  of  $1,525 
was  turned  over  to  Lauzier,  the  general  treas- 
urer elected  bv  his  friends  Sommers,  Butter- 
field, and  O'Rourke.  That  the  current  ex- 
penses which  then  remained  unpaid  did  not 
exceed  $800,  and  that  there  was  therefore  $1,  - 
225  available  as  a  dividend  to  be  paid  to  the 
stockholders.  That,  ever  since  said  Sommera 
and  others  obtained  control  as  aforesaid,  they 
have  refused  to  give  the  plaintiffs  any  ac- 
count of  the  profits  of  the  association,  and 
have  refused  to  pay  any  dividends  on  the 
stock.  Plaintiffs  allege,  on  information  and 
belief,  that,  since  the  Sommers  control  ob- 
tained,— that  is,  since  June  1,  1898. — the  net 
profits  of  the  associated  corporations  have  been 
$500  per  month,  and  that  said  Sommers, 
O'Rourke,  Butterfield,  and  Lauzier,  instead 
of  paying  those  profits  as  dividends,  have 
converted  the  same  to  their  own  use.  On 
February  9,  1894,  the  officers  elected  under 
the  Sommers  management  executed  to  Fred 
B.  Puddington  three  promissory  notes,  pay- 
able each  in  nine  months,  for  the  sums,  re- 
spectively, of  $5,000,  $2,000,  and  $2,000, 
bearing  interest  at  the  rate  of  1^  per  cent  per 
month.  That  said  Sommers  management,  also 
as  security  for  said  notes,  executed  to  said 
Puddington  a  chattel  mortgage  upon  the  fran- 
chises and  all  the  property  of  said  corpora- 
tions. That  said  notes  purported  to  be  gi  ven 
for  the  purchase  price  of  a  certain  franchise 
granted  by  the  city  of  Butte  to  said  Pudding- 
ton,— a  franchise  to  erect  and  maintain  ~a 
district  messenger  and  burglar-alarm  tele- 
graph system  in  the  city  of  Butte.  That  said 
franchise  was  granted  bv  the  city  subject  to 
certain  conditions  precedent.  The  complaint 
then  sets  out  those  conditions,  and  then 
alle fires  that  none  of  those  conditions  were 
fulfilled.  The  complaint  alleges  that  said 
Puddington 's  franchise  is  forfeited  and  void, 
and  was  forfeited  and  void  at  the  time  of  the 
pretended  sale  of  the  same  to  the  two  said 
companies  and  the  execution  of  said  notes  and 
mortgage.  The  complaint  further  states  that 
said  Sommers  and  others,  at  the  time  of  said 
pretended  sale,  well  knew  that  the  Pudding- 
ton franchise  was  forfeited  and  void  and  was 
of  no  value  whatever.  It  is  further  alleged 
that  said  Sommers,  Lauzier,  Butterfield,  and 
O'Rourke  conspired  together  to  defraud  the 
plaintiffs,  and  to  obtain  possession  of  the 
plaintiffs'  stock,  and  all  interest  in  the  In- 
dependent Company,  and  of  the  said  com- 
bination of  the  two  companies;  and  that  in 
fnct  they  executed  said  mortgage  and  notes 
without  any  consideration,  and  for  the  pur 
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pose  of  bringing  about  the  sale  of  said  prop- 
erty and  franchises  of  the  said  compaoies,  and 
of  foreclosing  all  interest  of  the  plaintiffs 
therein.  The  complaint  further  alleges  that 
unless  the  negotiation  of  the  said  notes  is 
restrained,  and  the  notes  and  mortgage  de- 
clared fraudulent  and  void,  all  the  property 
of  the  Independent  Company  will  be  sold 
under  the  mortgage,  and  plaintiffs  will  be 
deprived  of  their  interests  in  the  said  corpora- 
tion. The  complaint  prays  for  several  items 
of  relief,  among  them  that  said  Fred  B. 
Puddington,  and  all  persons  claiming  under 
him,  may  be  enjoined  from  negotiating  said 
notes  or  mortgage,  or  from  collecting  or  fore- 
closing the  same,  or  from  interfering  in  any 
manner  with  the  properties  or  franchises  of 
the  said  companies,  and  that  said  mortgage 
and  notes  be  adjudged  null  and  void. 

In  addition  to  the  allegations  made  in  the 
complaint,  a  number  of  affidavits  were  filed 
and  used  on  the  hearing.  One  Lc  Clare  de- 
poses that  he  heard  John  O'Rourke  and  G. 
A.  Lauzier,  two  of  the  defendants  in  the 
district  court,  conversing  about  the  business 
of  the  said  district  messenger  companies,  and 
that  O'Rourke  said  "that  if  they  [meaning 
himself,  Butterfleld,  Lauzier,  and  SommersJ 
would  stand  together,  they  would  do  that 
Dutch  outfit  up  [referring  to  the  Shultzes  and 
the  other  stockholders] .^  H.  A.  Neidenhofer 
deposes  that  from  December,  1890,  to  Feb- 
ruary, 1892,  he  was  manager  of  the  Inde- 
pendent Company,  and  that  all  that  time 
monthly  dividends  were  paid  to  its  stock- 
holders' amounting  to  $750  per  month,  ex- 
cepting during  the  time  when  there  was  an 
opposition  company,  and  that  those  div- 
iaends  were  net  profits.  This  affiant  also 
states  that  after  the  combination  was  made 
between  the  two  companies  they  paid  div- 
idends of  $500  a  month.  Seth  B.  Smith, 
another  affiant,  stated  that,  prior  to  the  time 
when  Sommers  and  iiis  party  obtained  con- 
trol of  the  combined  corporations,  he  (affiant) 
was  treasurer  of  the  combination.  He  testi- 
fies in  his  affidavit  rather  fully  about  the 
formation  of  the  combination  between  the  two 
companies.  He  testified  that  tlie  reserve  fund 
above  mentioned,  of  $500,  accumulated  in  the 
hands  of  the  treasurer ;  that  finally  Sommers 
and  his  party  bought  the  affiant's  stock  and 
he  retired  from  the  management;  that  he 
turned  over  to  the  new  management  all  the 
funds  in  three  different  checks  of  $911.80, 
$107.94,  and  $14.25;  that  at  that  time  there 
were  expenses  outstanding  and  unpaid  of 
only  $400 ;  that  when  he  retired  he  was  just 
preparing  and  ready  to  declare  a  dividend  of 
$500,  but  he  was  instructed  by  the  Sommers 
party  not  to  pay  said  dividend ;  that  while 
affiant  was  treasurer  of  the  company  he  paid 
dividends  to  the  stockholders  of  about  $500  a 
month.  Carl  Shultz  and  his  wife,  Mary 
Shultz,  each  made  an  affidavit  in  which  they 
testify  as  to  Lauzier' s  and  Butterfield's  ne- 
gotiations for  the  purchase  of  affiants'  stock, 
and  threats  that  if  they  did  not  sell  that  they 
(Lauzier  and  Butterfield)  would  freeze  out 
said  affiants.  Haupt,  one  of  the  plaintiffs, 
also  makes  an  affidavit  that  for  more  than  a 
year  after  the  combination  of  the  two  com- 
panies he  received  monthly  dividends  on  his 
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stock  of  50  cents  per  share.    This  affiant  also 
alleges,  on  information  and  belief,  that  the 
coml)ined  corporations  keep  two  sets  of  books, 
one  of  which  sets  of  books  shows  the  actual 
receipts  and  disbursements  and  the  net  profits 
of  the  association,  and  the  other  set  of  books 
does  not  show  the  correct  accounts  of  the  said 
corporations,  but  Is  kept  for  the  purpose  of 
deceiving  and  misleading  stockholders  who 
have  been  excluded  from  the  managemfnt 
and  participation  in  the  management  of  s  lid 
business ;  that,  since  the  Sommers  party  ob- 
tained control  of  the  business,  affiant  has  re- 
ceived no  dividends  on  his  stock,  although 
there  have  been  large  profits.    This  affia\D! 
then  sets  forth  the  execution  of  the  Pudding - 
ton  notes  and  mortgage.    He  also  sets  forth 
the  facts  showing  that- the  Puddington  fran- 
chise which  he   (Puddington)   purported  to 
sell  to  the  companies  for  $9,000  was  ab- 
solutely void  and  worthless.    One  of  the  em- 
ployes of  the  combined  corporations  testifies 
to  hearing  Butterfield  say  that  the  business 
was  good  and  paying  as  well  as  any  business 
in  town. 

An  answer  was  filed  by  the  defendants,  and 
also  some  affidavits.  It  is  not  necessary  to 
recite  the  contents  of  these  papers,  for  on  the 
writ  of  certiorari  in  this  court  the  question 
of  the  discretion  of  the  lower  court  in  ap- 
pointing a  receiver  is  not  under  review. 
After  hearing  argument  in  the  district  court 
as  recited  in  its  order,  the  court  found  that 
the  plaintiffs  were  entitled  to  the  appoint- 
ment of  a  Teoeirer  pendente  lite.  It  was  there- 
fore ordered  that  A.  H.  Barrett  be  appointed 
Teceiver  pendente  lite  ot  the  franchises,  plants, 
business,  books,  and  accounts,  and  of  all 
other  property  belonging  to  the  said  two  cor- 
porations, for  the  purpose  of  managing  and 
conducting  said  business ;  and  be  was  by  the 
order  authorized  and  directed  to  take  posses- 
sion of  the  said  premises,  franchises,  plants, 
and  all  property,  books,  and  accounts,  of  any 
nature  whatsoever,  belonging  to  the  said  cor- 
porations, and  to  manage  and  control  the  same 
during  the  pendency  of  this  action,  and  for 
that  purpose  to  take  care  of  and  manage  and 
control  the  said  property  and  business,  and  to 
pay  all  debts  and  oblieations,  and  collect  all 
moneys  due  to  the  said  corporations.  It  was 
ordered  that  the  receiver  give  a  bond,  with 
sureties,  in  the  sum  of  $10,000.  Upon  the 
appointment  of  the  receiver,  the  saia  O.  A. 
Lauzier  made  an  application  to  this  court 
upon  behalf  of  himself,  and  purporting  to  be 
also  on  behalf  of  the  two  district  telegraph 
companies,  asking  for  a  writ  of  certiorari  to 
review  the  action  of  the  district  court  in  ap- 
pointing a  receiver.  The  application,  of 
course,  is  made  upon  the  ground  that  the 
district  court  had  no  jurisdiction  to  make  the 
appointment.  That  is  the  point  discussed 
and  decided  in  the  opinion  below. 

Messrs.  Robinson  A  W»pleton  and 
John  W.  Cotter  for  relators. 

Messrs.  Oeor^ge  Haldom  and  OliTer 
M.  Hall«  for  respondent: 

The  district  court  had  jurisdiction  to  make 
the  order  appointing  a  receiver. 

StaU  V.  Second  Judicial  Diet.  Ct.  Judge.  10 
Mont.  401;  Be  Levis,  62  Ean.  060;  Miners, 


1895.    Btatk,  tz  rO,  Indepkndknt  Dist.  Tblko.  Co.  t.  Sboond  Judicial  Dist.  Or.      895 


BeUe  Ide  lee  Co.  17  L.  R.  A.  418,  98  Mich.  97; 
St.  Lout's  d  8,  Goal  d  Min.  Co.  v.  Edwards, 
103  111.  472;  Haywood  v.  Lincoln  Lumber  Co.  64 
Wis.  689;  Wayne  Pike  Co.  7.  Ilammons,  129 
Ind.  388;  20  Am.  &  Bug,  Encjclop.  Law,  pp. 
49,  272,  and  notee;  Supreme  Sitting  Order  of 
Iron  HaU  t.  Baker,  20  L.  R.  A.  210,  184  Ind. 
!308;  Edi»n  ▼.  Edieon  United  Phonograph  Co, 
<N.  J.)  May  15,  1894;  Ford  v.  Kaneae  City  A 
1.  Skvrt  Line  B.  Co.  52  Mo.  App.  489;  1  Mora- 
^ctz,  Priv.  Corp.  §§  285,  286;  Broin  v.  Oregon 
B.  d  Nat.  Co,  27  Fed.  Rep.  625;  Banger  y. 
Campion  Ootton-Prese  Co.  52  Fed.  Rep.  610; 
HaU  ▼.  Astoria  Veneer  MiOe  A  Lumber  Co.  4 
U.  S.  Oen.  Dig.  p.  1628,  §  81,  6  Ry.  A  Corp. 
L.  J.  412. 

In  a  9uil  by  a  creditor  having  no  specific  lien 
<H'  judgment  against  a  corporation,  tlie  appoint- 
ment of  a  receiver  by  a  chancellor  is  not  void 
•or  subject  to  collateral  attack. 

Whitney  ▼.  Hanover  Nat.  Bank,  28  L.  R  A. 
^1,  71  Mus.  1009;  Fiecherv.  Tuolumne  County 
Super.  Ct.  98  Cal.  67;  EHwood  v.  Pint  Nat. 
Bank  of  Oreenleaf,  41  Kan.  475;  Wallace  v. 
Loomis,  97  U.  8.  146,  24  L.  ed.  895;  Quiney, 
M.  <t  P.  R  Co.  V.  Humphreys,  146  U.  S.  &, 
36  L.  ed.  682. 

Though  the  court  could  not  declare  forfeit- 
ure of  the  franchises  of  insolvent  corpora- 
tions, nevertheless,  in  an  action  brought  for 
the  purpose  of  forfeiting  a  franchise,  the  ap- 
pointment of  a  receiver  and  for  general  relief, 
the  court  should  retain  jurisdiction  for  the 
purpose  of  appointing  a  receiver. 

Qaylord  v.  Ft.  Wayne,  M.  dt  0.  B.  Co.  6 
Bls8. 286;  BatM  v.  United  States  Electric  Pou>er 
4ft  lAght  Co.  ef  BalHmore  City,  77  Md.  85; 
Becker  ▼.  Gulf  City  Street  Bailway  d  Beal- 
Estate  Co.  QO  Tex.  475;  Stevens  v.  Davison,  18^ 
Oratt.  819,  98  Am.  Dec.  692;  Btatchford  ▼. 
Bioss^  87  How.  Pr.  115;  2  Beach,  Mod.  £q. 
Jur.  %  967,  noU  7;  2  Waterman,  Corp.  g  856. 

De  Witt*  /.,  delivered  the  opinion  of  the 
«ourt: 

The  question  in  this  case  is  simply 
whether  under  the  facts,  as  recited  in  the 
statement  above,  the  district  court  had  juris* 
^diction  to  appoint  a  receiver.  State  v.  Second 
Judicial  Dist,  Ct.  Judge,  10  Mont.  401.  See 
also  French  Bank  Case,  58  Cal. ,  at  page  550. 
There  is  here  no  question  of  the  court's  die- 
,«retion  under  consideration.  Hie  relatora  in 
this  application  rely  very  largely  upon  the 
•decision  in  the  French  Bank  Case,  but  we 
thinlc  that  the  case  at  bar  is  distinguishable 
from  that  case  in  many  respects,  and,  in  order 
to  make  the  distinction  apparent,  we  quote 
as  follows  from  the  California  case:  ''Irre- 
epective  of  the  effect  of  the  fifth  sulnlivision 
•of  section  664  of  the  Code  of  Civil  Procedure, 
which  will  be  presentlv  considered,  there  is 
no  jurisdiction  vested  in  courts  of  eauity  to 
appoint  a  receiver  of  the  property  oi  a  cor- 
poration in  a  suit  prosecuted  by  a  private 
party.  This  is  only  to  say  that  there  is  no 
jurisdiction  vested  in  these  courts  in  sucli  a 
case  to  dissolve  a  corporation  ;  for  the  power 
of  H  receiver,  when  put  in  motion,  of  necea- 
aity  supersedes  the  corporate  power.  It  nee- 
«88arilv  displaces  the  corporate  management, 
and  substitutes  its  own,  and  assumes,  in  tlie 
language  of  the  order  under  review,   'to  do 
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all  and  everything  necessary  (in  the  judg- 
ment the  receiver,  under  the  aivice  of  the 
court)  to  protect  the  rights  of  the  crediton 
and  depositon  of  said  corponition. '  This 
precise  question  was  brought  directly  under 
consideration  here  in  the  case  of  NeaU  v.  HUl, 
16  Cal.  145,  76  Am.  Dec.  508,  when,  in  a 
suit  brought  by  a  stockholder,  a  receiver  had 
been  appointed  by  the  district  court  to  take 
possession  of  the  property  of  the  Gold  Hill 
&  Bear  River  Water  Company,  a  corporation 
existing  under  the  laws  of  this  state.  The 
opinion  in  that  case,  rendered  by  Mr,  Justice 
Cope,  and  concurred  in  by  the  whole  court, 
after  referring  to  the  adjudicated  cases  in 
I^ngland  and  in  this  country,  uses  this  lan- 
guage :  'This  decree,  if  permitted  to  stand, 
must  necessarily  result  in  the  dissolution  of 
the  corporation ;  and  in  that  event  the  court 
will  have  accomplished,  in  an  indirect  mode, 
that  which,  in  this  proceeding,  it  had  no  aa- 
thority  to  do  directly.  It  is  well  settled  that 
a  court  of  equitv,  as  such,  has  no  jurisdiction 
over  corporate  bodies  for  the  purpose  of  re- 
straining their  operations  or  winding  up  their 
concerns.  We  do  not  find  that  any  such 
power  has  ever  been  exercised  in  the  abeenoe 
of  a  statute  conferring  the  jurisdiction.  *  Of 
course,  it  is  not  to  be  doubted  that  the  trustees 
of  a  corporation,  the  persons  who  constitute 
its  direction,  and  from  time  to  time  exercise 
the  corporate  author itv  in  the  management 
of  its  affaira,  are  subject  to  the  control  of 
courts  of  equity ;  or,  as  observed  by  Chancel- 
lor Kent,  *tnat  the  persons  who  from  time  to 
time  exercise  the  corporate  powen  may,  in 
their  character  of  trustees,  be  accountable  to 
this  court  [the  court  of  chancery]  for  a  fraud- 
ulent breach  of  trust ;  and, '  he  adds,  'to  this 
Slain  and  ordinary  head  of  equity  the  juris- 
iction  of  this  court  over  corporations  ought 
to  be  confined.'  AttyOen.  v.  Utiea  Ins.  Go. 
2  Johns.  Ch.  888,  1  L.  ed.  420.  And  in  ex- 
ercise of  these  admitted  equity  powen  of  the 
court,  referable  to  the  well-known  ff rounds 
upon  which  its  jurisdiction  ordinarily  pro- 
ceeds, embracing  the  cognizance  of  fraud, 
accident,  trust,  and  the  Tike,  the  rights  of 
natural  persons,  injured  or  put  at  nazard 
through  corporate  proceedings  unauthorized 
by  law,  will  find  ample  protection  and  re- 
dress. But,  even  in  such  a  proceeding  as 
that,  the  trustees  must,  of  course,  be  made 
parties  defendant ;  and  it  will  be  observed, 
upon  looking  at  the  complaint  of  Gallagher 
in  this  view,  that  it  is  not  substantially 
8ufl9cient  in  its  scope  to  put  the  equity  powen 
of  the  court  in  motion  for  any  purpose.  The 
corporation  itself  being  the  sole  party  de- 
fendant, the  trustees — those  persons  upon 
whom  the  management  of  its  affain  is  de- 
volved— are  not  parties,  nor  is  any  relief 
sought  against  them  personally.  That  there 
is  no  inherent  power  in  the  district  courts, 
as  being  courts  of  equity,  to  appoint  a  re- 
ceiver in  such  a  case  as  that  presented  by  the 
complaint  of  Gallagher,  is  therefore  ap- 
parent, both  upon  principle  and  authority.** 
In  the  California  case  an  important  element 
in  the  decision,  as  it  appeara,  was  that  the 
appointment  of  the  receiver  acted  as  a  disso- 
lution of  the  corporation.  In  the  case  at  bar 
no  such  result  is  intended  by  the  order  ap- 
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pointiDg  the  receiver,  or  is  accomplished  by 
that  order.  It  is  true  that  the  complaint  in 
the  case  in  the  district  court  asks  for  a  dis- 
solution of  the  corporation,  but  whether  such 
relief  may  be  granted  in  that  action  is  not 
now  before  us  for  review.  The  complaint 
also  asks  another  relief,  as  set  forth  in  the 
statement,  namely,  that  the  negotiation  of  the 
notes  described  be  restrained,  that  the  fore- 
closure of  the  mortgage  be  prohibited,  and 
that  the  notes  and  mortgage  be  declared  null 
and  void.  While  the  determination  of  these 
matters  is  pending  in  the  action,  the  receiver 
is  to  act.  His  appointment  Is  pendente  life 
only,  and  he  is  authorized  to  do  only 
those  acts  which  are  peculiarly  pendente  lite. 
Again,  in  the  French  Bank  Que,  one  ground 
of  the  decision  was  that  the  action  was 
against  the  corporation  only  (see  page  540  of 
•  the  decision),  and  not  against  the  malfeasiiig 
trustees ;  that  is,  the  **  persons  upon  whom  the 
mana^rement  of  its  aftairs  is  devolved"  (at 
page  551) .  But  in  the  case  at  bar  the  manag- 
ing officers  of  the  corporation  are  Joined  as 
defendants,  and  their  unlawful  act«  are 
sought  to  be  set  aside,  and  their  future  wrong- 
ful conduct  enjoined.  The  receiver  is  not  to 
wind-up  the  corporation  under  his  appoint- 
ment. He  is  simply  to  manage  the  affairs  of 
the  same  while  charges  of  the  most  out- 
rageous frauds  by  the  managers  and  control- 
lers of  the  corporation  are  being  investigated 
in  the  trial  of  the  action.  We  are  fully  aware 
of  the  reluctance  of  courts  of  equity  to  inter- 
fere by  receivership  in  the  management  of 
corporations,  or  to  take  that  management  from 
trustees  elected  by  the  shareboIderB.  It  is 
said  in  Morawetz  on  Private  Corporations 
(sec.  281)  as  follows:  **A  court  of  equity 
will  grant  all  relief  to  a  shareholder  which 
the  nature  of  his  case  may  require.  But  it 
has  always  been  a  settled  principle  that  no 
interference  with  the  management  of  a  cor- 
poration can  be  justified,  unless  such  inter- 
ference is  absolutely  necessary  to  the  attain- 
ment of  justice.  The  reason  of  this  rule  is 
obvious.     The  officers  of  a  corporation  are 

generally  elected  by  a  vote  of  the  share- 
olders.  Every  shareholder  has  a  voice  in 
their  appointment,  and  may  insist  that  they 
shall  represent  the  corporation  when  dulv 
appointed.  If  an  officer  is  guilty  of  a  breach 
of  duty,  he  may  in  many  cases  be  removed 
by  act  of  the  corporation ;  but  no  minority  of 
the  shareholders  have  any  authority  to  re- 
strain his  action,  or  remove  him  and  appoint 
another  officer  in  his  place.  Nor  can  a  court 
of  chancery  interfere  at  the  suit  of  a  portion 
of  the  shareholders,  and  remove  an  offending 
officer,  or  even  enjoin  him  generally  from 
acting  for  the  corporation,  unless  this  be  es- 
sential to  the  protection  of  the  corporate 
rifirht^ ;  as,  for  example,  where  the  directors 
have  conspired  to  defraud  the  corporation,  or 
have  otherwise  shown  themselves  to  be  totally 
unfit  to  be  intrusted  any  longer  with  the 
management  of  the  company's  affairs.  The 
courtmust  ordinarily  confine  its  remedy  to 
the  redress  of  the  specific  wrongs  which  have 
been  charged.'' 

But  the  case  before  us  is  not  an  ordinary 
one,  and  perhaps  it  may  be  doubted  that  many 
such  histories  of  fraud  will  be  found  in  the 
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conduct  of  human  affairs.     It  is  difficult  to 
imagine  a  case  more  thoroughly  saturated 
with  fraud  than  this  which  was  presented  to 
the  district  court  on  the  application  for  the 
appoi ntmen  t  of  a  recei  ver.    Four  shareholders 
of  two  small  corporations,  which  were  pay- 
ing handsome  dividends,  obtained  control  of 
the  majority  of  the  stock,  and  elected  their 
own  officers.    These  four  conspirators,  instead 
of  paying  $500  a  month  dividends  which  the 
corporations  were  earning,  proceeded  to  put 
that  money  into  their  own  pockets.     They 
kept  false  books  to  deceive  the  shareholders. 
They  pretended  to  buy  for  the  corporations 
an  absolutely  worthless  franchise,  when  they 
already  owned  two  good  and  valid  f ranch ises» 
which  were  more  than  ample  for  the  qame 
purpose.     They  gave  the  corporations'  notes 
for  this  worthless  franchise,  and  mortj^aged 
all  of  the  property  of  the  corporations  for  thf> 
purpose  of  having  the  mortgage  foreclosed, 
and  the  property  of  the  corporations  wiped 
out.     It  is  needless  to  enlarge  upon  these 
facts.     They  are  all  set  forth  in  the  statement 
preceding  this  opinion.    This  is  a  story  of 
wrecking  and  robbing  that  would  make  a 
pirate  of  the  Spanish  main  exclaim,  in  the 
language  of  Lord  Clive,  "I  am  surprised  at 
my  own  moderation. "  Is  not  interference  hero 
absolutely  necessary,  as  Morawetz  says,  to  the 
attainment  of  justice?    Again  Morawetz  re- 
marks, as  quoted  above,  the  court  of  chancery 
will  not  interfere  at  the  suit  of   the  share- 
holders  unless  this  be  essential  to  the  protec- 
tion of  the  corporate  rights.     We  can  scarcely 
conceive  of  a  case  where  it  would  be  moro 
essential  than  it  is  here,  for  the  protection  of 
the  corporate  rights,   for,  if  the  interference 
is  not  had,  the  corporate  property  will  be 
swept  away  from  the  corporations  into  the 
grasp  of  the  conspirators ;  and,  while  the  in- 
vestiji:ation  into  the  acts  of  the  Sommers- 
O'Rourke  party  is  being  made  by  the  court, 
should  the  court  allow  this  same  band  of 
marauders  to  remain  in  possession  of  the  cor- 
porations and  their  property,  and  continue  to 
convert  the  assets  to  their  own  use,  and  exer- 
cise their  own  pleasure  as  to  the  trusts  im- 
posed upon   them?    To  allow   such  a  pro- 
ceeding,   it  seems  to  us,   would  shock  the 
conscience  of  the  most  indifferent  court.     Our 
statute  provides  that  *'a  receiver  may  be  ap- . 
pointed  by  the  court  in  which  an  action  la 
pending,  or  by  the  judge  thereof:    .     .     . 
Sixth.    In  all  other  cases  where  receivers  have 
heretofore  been  appointed  by  the  usages  of 
courts  of  equity.^    Code  Civ.  Proc.  ^  229. 
We  are  of  opinion  that  the  decisions  of  the 
courts  sustain  the  doctrine  of  the  powers  and 
the  usages  of  courts  of  equity  in  such  a  case^ 
as  that  which  was  made  in  the  showing  before 
the  district  court.     We  note  the  foIlowing^ 
language  from  a  very  recent  decision  (Janu- 
anr,    1894)    of   the  Kansas  supreme  court. 
Wnile  the  Kansas  statute  is  broader  than  ours, 
and  the  case  of  Be  Letois,  5aS  Kan.  660,  is  de- 
cided largely  upon  the  statute  of  that  state, 
still  the  following  remarks  of   the  Kansas 
court  are  valuable,  as  is  also  the  collection 
of  authorities  appended  to  the  decision.     We 
extract  from  the  opinion  as  follows :    **  By  the 
averments  of  the  petition,  it  would  appear 
that  all  tJbc  officers  of  the  corporation  bavo: 


S<'e  nlso  38  L.  R.  A.  843. 
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conspired  together  to  divert  its  business  to 
another  company,  and  to  absorb  its  earning 
and  assets,  and  appropriate  the  same  to  their 
own  uses.  Under  those  circumstances,  it 
would  be  useless  to  apply  to  the  officers  to 
bring  an  action  against  themselves,  and  in 
such  cases  the  law  permits  the  appointment 
of  a  receiver  at  the  instance  of  a  stockholder. 
In  most  cases  of  this  character  no  other 
adequate  remedy  exists.  The  appointment  of 
a  receiver  is  not  necessarily  a  proceeding  to 
dissolve  a  corporation,  nor  will  it  necessarily 
result  in  its  extinction.  The  property  and 
assets  of  the  corporation,  which  are  being 
dissipated  and  fraudulently  absorbed,  will 
be  preserved  and  rightfully  applied  under  tlie 
supervision  of  the  court,  and  may  be  restored 
to  the  officers  of  the  corporation  when  there 
has4)een  a  change  of  officers,  or  when  it  la 
deemed  prudent  and  safe  to  restore  the  prop- 
erty and  affairs  of  the  corporations  to  its 
duly  constituted  officers.  See  Fint  Nat,  Bank 
of  Maueh  Chunk  v.  United  States  Encaustic 
TiU  Co.  105  Ind.  2S7 ;  Wayne  Pike  Co,  v. 
Bdinmons,  129  Ind.  868;  dupreme  Sitting 
Order  cf  Inm  HaU  v.  Baker,  184  Ind.  298,  30 
L.  R.  A.  210 :  Haywood  v.  Lincoln  Lumlber  Oo. 
64  Wis.  639;  Consolidated  TanklAne  Oo,  v. 
Kaneas  City  Varnish  Oo,  48  Fed.  Rep.  204 ; 
Morawetz,  Priv.  Corp.  §  281 ;  Pom.  Eq.  Jur. 
§1834;  High,  Receivers,  g  818;  Spelling, 
Priv.  Corp.  ^  1001 ;  20  Am.  &  £ng.  Ency- 
clop.  Law,  p.  272."  We  also  find  it  stated 
in  High  on  Receivers  as  follows:  "It  has 
already  been  shown  that  in  most  of  the  states 
of  this  country  the  general  jurisdiction  of 
courts  of  equity  over  corporations  has  been 
enlarged  to  the  extent  of  authorizing  the  ap- 
pointment of  receivers  in  behalf  of  creditors 
and  shareholders. "    Section  313. 

The  court  of  Michigan  (October,  1892),  in 
Miner  v.  BeUe  Ide  lee  Co,,  98  Mich.  97,  17  L. 
R.  A.  412,  after  reviewing  the  history  of  a 
fraud  which  perhaps  is  worthy  to  be  ranked 
with  that  of  the  case  at  bar,  says:  *'The 
present  case  furnishes  an  instance  of  gross 
abuse  of  trust.  Must  the  cestui  que  trust  be 
committed  to  the  domination  of  a  trustee  who 
has  for  seven  years  continued  to  violate  the 
trust?  The  law  rccjuires  of  the  majority  the 
utmost  good  faith  in  the  control  and  manage- 
ment of  the  corporation  as  to  the  minority. 
It  is  of  the  essence  of  this  trust  that  it  shall 
be  so  managed  as  to  produce  for  each  stoclc- 
holder  the  best  possible  return  for  his  invest- 
ment. The  trustee  has  so  far  absorbed  all  re- 
turns. What  is  the  outlook  for  the  future? 
This  court,  in  view  of  the  past,  can  give  no 
assurances.  It  can  make  no  order  that  can 
prevent  some  other  method  of  bleeding  this 
corporation,  if  it  is  allowed  to  continue.  If 
Lorniiin  be  removed,  who  shall  take  his  place? 
He  iias  tlie  absolute  power  to  determine. 
Once  deposed,  he  may  elect  a  dummy  to  fill 
his  place.  There  are  practically  but  three 
persons  concerned,  Miner,  Lorman,  and  Lor- 
issa  Carpenter,  and  she  has  for  seven  years,  in 
fraud  of  comp1ainant*s  rights,  been  paid  a 
dividend  to  secure  her  acquiescence.  Who 
has  any  right  to  complain  if  ample  and  com- 
plete justice  is  awarded  to  Miner?  Who 
ahall  be  permitted  to  stand  between  him  and 
an  adequate  remedy?    This  corporation  has 
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utterly  failed  of  its  purpose,  not  because  of 
matters  beyond  its  control,  but  because  of 
fraudulent  mismanagement  and  misappro- 
priation of  its  funds.  Complainant  has  a 
right  to  insist  that  it  shall  not  continue  as  a 
cloak  for  a  fraud  upon  him,  and  shall  not 
longer  retain  his  capital,  to  be  used  for  the 
sole  advantage  of  the  owner  of  the  malority 
of  the  stock,  and  a  court  of  equity  will  not 
so  far  tolerate  such  a  manifest  violation  of 
the  rules  of  natural  justice  as  to  deny  him 
the  relief  to  which  his  situation  entitles  him. 
I  think  a  court  of  equity,  under  the  circum- 
stances of  this  case,  in  the  exercise  of  its 
general  eouity  jurisdiction,  has  the  power  to 
grant  to  tnis  complainant  ample  relief,  even 
to  the  dissol  ution  of  the  trust  relations.  Com  - 
plainant  is  therefore  entitled  to  the  relief 
prayed.  A  receiver  will  be  appointed,  and 
the  affairs  of  this  corporation  wound  up." 
In  the  Michigan  case  the  decision  went  to  the 
winding  up  of  the  corporation,  but  in  the 
case  before  us  the  receiver  is  only  to  hold 
until  the  charges  of  fraud  are  investigated. 
The  Michigan  decision  is  an  able  discussion 
of  the  powers  of  the  court  of  equity  in  this 
respect,  and  a  valuable  review  of  decisions. 
It  may  be  said  here,  as  was  said  in  the  Michi- 
gan case,  that  the  corporations  have  utterly 
failed  of  their  purpose,  not  because  of  mat- 
ters bevond  their  control,  but  because  of  the 
fraudulent  mismanagement  and  misappro- 
priation of  their  funds.  An  equal  if  not 
greater  mismanagement  and  misappropria- 
tion has  been  done  by  the  ofllcers  of  the  cor- 
prations  who  are  here  made  defendants,  and 
whose  acts  are  sought  to  be  restrained  and  set 
aside  and  declared  null  and  void.  We  also 
find  the  same  general  subject  mentioned  in 
the  following  language  of  Waterman  on  the 
Law  of  Corporations  (vol.  2,  g  856)  :    "The 

gower  to  appoint  a  receiver  is  necessarily  in- 
erent  in  a  court  which  possesses  equitable 
jurisdiction.  It  is  exercised  when  an  estate 
or  fund  is  in  existence,  and  there  is  no  com- 
petent person  entitled  to  hold  it ;  or  the  per- 
son so  entitled  is  in  the  nature  of  a  trustee, 
and  is  misusing  or  misapplying  the  trust ,  or 
the  property  is  about  to  be  removed  beyond 
tlie  reach  or  the  court;  and,  generally,  when 
it  is  necessary  to  secure  rights  and  prevent  a 
failure  of  justice.  The  property  is  thus 
plac^  in  the  hands  of  an  ofllcer  of  the  law 
in  order  that  it  may  be  under  the  protecting 
care  and  control  of  the  court,  and  be  delivered 
unimpaired  to  the  persons  to  whom  it  is 
legally  ascertained  *to  belong."  See  also 
Ranger  v.  Of  tampion  Cotton- Press  Oo,  52  Fed. 
Rep.  611 ;  Morawetz,  Priv.  Corp.  6  642. 

Upon  questions  of  equitv  and  jurisdiction 
aid  is  always  found  in  the  records  of  the 
courts  of  chancery  of  New  Jersey,  and  from 
a  decision  rendered  in  May,  1^,  by  that 
learned  court,  we  quote  as  follows:  "The 
power  of  this  court  to  appoint  a  receiver  of 
a  corporation,  either  because  it  has  no  prop- 
erly constitued  governing  bodv,  or  because 
there  are  such  dissensions  in  its  governing 
body  as  to  make  it  impossible  for  the  corpora- 
tion to  carry  on  its  business  with  advantage 
to  its  stockholders,  I  think  must  be  regarded 
as  settled;  but  I  think  it  is  equally  well 
settled  that  this  power  is  subject  to  certain 
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limitatioiifl,  namely,  it  must  always  be  exer- 
cised with  great  caution,  and  only  for  such 
time  and  to  such  an  extent  as  may  be  neces- 
sary to  preserve  the  property  of  the  corpora- 
tion ana  protect  the  rights  and  interests  of 
its  stockholders.  As  soon  as  a  lawfully  con- 
stituted and  competent  governing  body  comes 
into  existence,  whether  it  is  brought  into 
existence  by  an  adjustment  of  the  dissensions 
or  by  the  election  of  a  new  body,  and  such 
body  is  ready  to  take  possession  of  the  prop- 
erty of  the  corporation,  and  proceed  in  the 
proper  discharge  of  its  duties,  the  court  must 
lift  its  hand  and  retire.  This  is  the  doctrine, 
as  I  understand  it,  which  was  laid  down  by 
Vice  ChanoeUoT  Mai  ins  in  Featherstone  y. 
Cooks,  L.  R.  16  £a.  298,  and  Trade  Auxiliary 
Co.  y.   Vickers,  Id.  808,  and  which  was  ap- 

Sroyed  by  Chancellor  Runyon  in  Birutein  y. 
\oienfeld,  88  N.  J.  £q.  809,  and  by  Ohancet- 
lar  McQill  in  Archer  y.  American  Watenoorke 
Co.  50  19.  J.  Eq.  88 ;  Edieon  y.  Edieon  United 
Phonograph  Co.  (N.  J.)  29  Atl.  Rep.  197. 
It  is  true,  of  course,  that  the  power  must  be 
exercised  with  great  caution,  but  we  are  of 
the  opinion  that  the  most  scrupulous  caution 
would  not  cause  a  court  to  hesitate  in  the 
matter  which  was  before  the  district  court. 
Furthermore,  the  district  court  did  not  go 
any  further  in  the  appointment  than  was  nec- 
essary to  preserye  the  property  of  the  corpora- 
tions, and  protect  the  rights  and  interests  of 
its  stockholders,  as  was  stated  in  the  New 
Jersey  case.  It  does  not  seem  necessary  to  go 
further  in  this  discussion.    The  facts  of  this 


case  will  not  afford  a  precedent  in  the  future 
for  any  imprudent  or  unauthorized  appoint- 
ment of  a  receiver  for  corporations,  or  the 
unwise  withdrawal  of  the  business  of  a  cor- 
poration from  the  management  of  Its  duly 
elected  and  lawfully  acting  trustees.  The 
case  is  a  precedent  only  as  to  its  own  facts. 
Here  the  objects  of  the  existence,  and,  in- 
deed, the  practical  existence  itself,  of  the 
corporations,  are  being  totally  destroyed  by 
the .  unlawful  (not  to  use  a  stronger  term) 
acts  of  its  managers ;  and  one  object,  at  least, 
of  the  action  in  the  district  court,  is  to  set 
aside  and  prevent  such  unlawful  acts  of  such 
managers,  and  the  action  itself  is  against  such 
unlawfully  acting  persons.  If  they  are  al- 
lowed to  go  on  in  their  course  which  they 
ate  pursuing,  the  corporations  are  to  b%  to- 
tally wrecked,  their  funds  are  to  be  embez- 
zled, and  their  property  is  to  be  taken  from 
them  by  a  fraudulent  conspiracy  of  the  man- 
agers, whose  position  is  one  of  trust  towards 
the  plaintiffs  in  the  action  in  the  district 
court.  Under  such  a  vigorous  showing  of 
facts,  we  believe  that  the  decisions  of  the 
courts  of  equity  uphold  the  powers  and  uaa^ 
of  those  courts  to  interfere  by  a  receivership. 
See  the  cases  cited  in  this  opinion  and  the 
cases  referred  to  in  those  citations. 

We  are  therefore  of  the  opinion  that  the  writ 
of  certiorari  must  ie  dismiseed,  and  it  la  so 
ordered. 

Pembertoiit  Cffi.  J.,  and  Hunt*  •/.,  con- 
cur. 
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Bridget  L.  WHITE 

V. 

PROVIDENCE  SAVINGS  LIFE  ASSUR- 
ANCE SOCIETY  OP  NEW  YORK. 


(. 


Mass.. 


.) 


1*  Technical  warranties  as  well  as 
representations  made  in  an  application  for 
Insuranoe,  althouffh  referred  to  in  the  policy  as 
part  of  the  oontraot,  are  inoladed  in  the  provis- 
ion of  Stat.  1887,  chapter  214,  section  21,  that  mis- 
representations in  the  neffotiatioD  of  a  contract 
shall  not  be  deemed  material  anless  made  wiih 
actual  intent  to  deceive,  or  unless  the  matter 
misrepresented  increases  the  risk. 

8.  A  person  was  attended  by  a  physi- 
cian within  the  meaning  of  the  question  m  an 
application  for  life  insuranoe,  if  he  went  to  the 
office  of  the  physician,  telliag  him  he  had 
coughed  and  spit  blood,  submitted  to  a  physical 
examination,  obtained  a  prescription,  and  paid  a 
fee  therefor,  and  afterwards  consulted  the 
ph  jsloian  again  and  paid  a  fee. 

Norn.— For  construction  of  life  or  accident  poli- 
cies, see  also  notes  to  Badenfleld  v.  Massachusetts 
Mut  Ace.  AsBO.  (Mass.)  18  L.  R.  A.  268;  Oobb  v. 
Ooveoant  Mut.  Ben.  Asso.  (Mass.)  10  L.  B.  A.  886. 

For  late  cases  as  to  warranties,  see  Michigan 
Shingle  Co.  v.  State  Investment  Ins.  Ck>.  (Mich.)  22 
L.  R.  A.  819;  Mutual  Ben.  L.  Ins.  Co.  v.  Roblson  (C. 
C.  App.  8th  C.)  22  L.  R.  A.  825;  Manufacturers* 
Ace.  Indemnity  Co.  v.  Dorgan  (a  C  App.  Oth  a)  22 
Lb  R.  A.e20L 
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(February  28, 1808u) 

EXCEPTIONS  by  plaiotiff  to  the  ruling  of 
the  Superior  Court  for  Essex  County  made 
during  the  trial  of  an  action  to  recover  the 
amount  alleged  to  be  due  on  a  policjr  of  life 
insuraoce,  which  resulted  in  a  verdict  in  de- 
fendant's favor.    New  trial  granted. 

The  policy  was  issued  upon  the  life  of  John 
T.  White,  who  died  February  26.  1892,  and 
the  question  at  issue  was  as  to  whether  or  not 
the  policy  was  avoided  by  answers  which  the 
insured  bad  given  to  certain  questions  pro- 
pounded in  the  application. 

The  case  sufficiently  appears  in  the  opinion. 

Meeere.  J,  F.  Qainn  and  H.  P.  Moulton 
for  plaintiflf. 

Mesere.  William  H.  Moody  and  Joseph 
H.  Pearly  for  defendant: 

The  stipulations  and  agreements  in  the  ap- 
plication are  made  a  part  of  the  policy  by  apt 
and  sufficient  words  of  reference  and  incorpora- 
tion. In  the  application  they  are  declared 
to  be  '*with  the  stipulated  premiums  the  sole 
basis  of  the  contract/'  and  in  the  policy,  of 
them  it  is  said,  "all  of  which  are  a  part  of 
this  contract."  The  application  thoa  b^mea 
a  part  of  the  policy  itself. 

CampbeU  v.  New  England  Mut,  L.  Ini.  Co. 
96  Mass.  881;  Clapp  y.  Maseachueette  Ben. 
Aseo.  146  Mass.  518;  Foot  v.  JBtna  L.  Ine  Co. 
of  Hartford,  Conn.  61  N.  Y.  671;  Cuthman  y. 


i^^  also  28  L.  K.  A.  7(»5;  4.')  L.  R.      \.  204. 


iSOfi. 


WmTB  T.  Pbotiosmgb  Sayihob  Lifb  Abbvrakcr  Socistt  of  N.  T, 


899 


United  BtaUa  L.  Ins.  Co.  68  N.  T.  404;  Metro- 
poUtan  L.  ln$.  Go,  ▼.  McTague.  49  N  J.  L. 
587,  eO  Am.  Rep.  661;  May,  Ids.  8d  ed.  g  158. 
Tbe  nature  of  the  answers  in  issue  are  such 
that  there  is  no  hardship  to  the  assured  or  the 
beneficary  in  tieating  them  as  warranties. 
They  related  to  the  present  health  of  the  as- 
sured, the  existence  of  pulmonary  symptoms, 
the  disease  of  the  lungs, tbe  death  of  a  blood  rela- 
tive from  hereditary  disease,  and  to  the  medical 
attendance  of  the  assured.  The  information 
Bought  by  the  interrogatories  was  vitally  ma- 
terial to  the  risk  and.  peculiarly  wiUiin  the 
knowledge  of  the  assured. 

Mile»  ▼.  Conneetieut  Mut.  L.  Im,  G?.  80ray, 

S^i   TMetU  ▼.    BamUton  Mut.  ln$.   Oo.  1 

Allen,  805.  79  Am.  Dec.  740;  Cak>erty.  Hamilr 

Urn  •Mut.  Im.  Oo.  1  Allen,  806,  79  Am.  Dec. 

744;   Ahbott  ▼.  Shaumut  Mut,   F.  Ins.  Co.  8 

Allen,  218;  McLoon  ▼.  Commereial  Mut,  Itu. 

Co.  100  Mass.  472,  1  Am.  Rep.  129;   Foot  y. 

.JBtna  L.  Im.  Oo.  mpra:  Barteau  v.  Phanix 

Mut.  L.  Im.  Oo.  67  N.  Y.  595;  Dwight  ▼. 

Germania  L.  Im.  Oo.  108  N.  Y.  841,  57  Am. 

Rep.  729;  Line  ▼.  Mas&aehtuetts  Mut.  L,  Im. 

Co.  8  Mo.  App.  868;  Bobertty.  State  Im,  Co. 

96  Mo.  App.  92;  CushmanY.   United  States  L, 

ln».  Oo.  68  N.  Y.  404;  Boffd  v.  Vanderbat  Ins. 

Co.  90  Tenn.  812;  SUtens  ▼.  Queen  Ins.  Co.  81 

Wis.  885;  Supreme  Council  American  L.  of  U, 

T.  Qreen,  71  lid.  268;  Metropolitan  L.  Im.  Co. 

Y.^McTague,  49  N.  J.  L.  587,  60  Am.  Rep.  661; 

Wilkinson  y.  Conneetieut  Mut.  L.  Ins.  Co.  80 

Iowa,  119.  6  Am.  Rep.  657. 

Section  21,  chapter  214,  'Acts  of  1887,  dealt 
with  repr^entations  and  not  warranties. 

JEx  parte  Hall,  1  Pick.  261;  Merchants  Bank 
T.  Cook,  4  Pick.  405. 

Tbe  representations  were  clearly  such  aa,  if 
untrue,  would  increase  the  risk  of  loss. 

Medoy  Y.  Metropolitan  L,  Im.  Co.  188  Mass. 
82;  Cciib  Y.  Covenant  Mut.  Ben.  Asso.  10  L.  R. 
A.  666,  158  Mass.  176;  Bing  ▼.  Phanix  Assur, 
Co,  145  Mass.  426. 

Where  material  statements  haye  been  incor- 
porated in  the  policy  and  made  the  basis  of  tbe 
insurance,  and  the  validity  of  the  policy  made 
to  depend  upon  tbe  truth  of  the  statemeots,  it 
is  not  important  to  determine  whether  the 
statements  are  representations  or  warranties, 
since  in  either  case  the  policy  is  avoided  by 
their  untruth. 

Vose  Y.  Eagle  Life  A  Health  Ins.  Co.  6  Gush. 
42;  McCoy  v.  Metropolitan  L,  Im.  Co.  and 
McCoy  V.  Co^cenant  Mut,  Ben.  Asso,  supra;  Jff- 
feries  v.  Economical  Mut,  L,  Ins,  Co,  89  U.  8. 
22  Wall.  47,  22  L.  ed.  838;  uSJtna  L.  Ins.  Co. 
ofHartf&rd  y.  France,  91  TJ.  S.  510,  28  L.  ed. 
491 ;  Price  v.  Phomix  Mut,  L.  Ins.  Co.  17 
Minn.  497,  10  Am.  Rep.  166;  Day  v.  Mut. 
Ben.  Ins.  Co.  1  McArth.  41;  May,  Ids.  8d  ed. 
§185. 


%  </.,  delivered  the  opinion  of  the 
court: 

The  most  important  question  raised  by  the 
report  is  as  to  the  effect  of  Stat.  1887,  chap. 
214,  §  21,  now,  by  the  Massachusetts  Insur- 
ance Act  of  1894,  re-enacted  as  Stat.  1894, 
chap.  522,  g  31.  The  question  is,  in  sub- 
stance, whether  the  provisions  of  that  sec- 
tion include  in  the  word  **  misrepresentation'* 
Btatements  which  in  insurance  law  are  classed 
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as  "*  warranties, "  because  expressl  v  said  to  be 
warranties  by  the  language  of  the  parties, 
or  whether  the  section  deals  only  with  state- 
ments which  are  representations,  and  not 
with  technical  warranties.  The  ruling  of 
the  trial  court  went  upon  the  theorv  that  the 
section  did  not  affect  statements  which  were 
said  in  the  policy  and  the  application  to  be 
warranties,  but  only  misrepresentationB  as  to 
matters  which  were  the  subject  of  representa- 
tions aa  distinguished  from  warranties.  The 
section,  as  it  stood  in  Stat.  1887,  chap.  214, 
g  21,  was  in  these  words :  *^  No  oral  or  writ- 
ten misrepresentation  made  in  the  negotia- 
tion of  a  contract  or  policv  of  insurance  by 
the  assured  or  in  his  behalf,  shall  be  deemed 
material  or  defeat  or  avoid  the  policy,  or 
prevent  its  attaching,  unless  such  misrepre- 
sentation is  made  with  actual  intent  to  de- 
ceive, or  unless  the  matter  misrepresented 
increased  the  risk  of  loss ;"  and  the  language 
of  Stat.  1894,  chap.  522,  g  21,  is  the  same. 
This  language  is  broader  than  that  of  Pub. 
Stat.,  chap.  119,  g  181,  which  applied  only 
to  misrepresentations  made  in  obtaining  or 
securing  policies  of  fire  insurance  and  of  life 
insurance,  and  which  was  in  these  words: 
**  No  oral  or  written  misrepresentation  made 
in  obtaining  or  securing  a  policy  of  fire  or 
life  insurance  shall  be  deemed  material,  or 
defeat  or  avoid  the  policy,  or  prevent  its 
attaching  unless  such  misrepresentation  is 
made  with  actual  intent  to  deceive  or  unless 
the  matter  misrepresented  increases  the  risk 
of  loss."  The  broader  language  of  the  sec- 
tion, as  it  is  found  in  the  general  insurance 
Act  of  1887,  was  clearly  designed  to  extend 
the  rule,  which  up  to  that  tune  dealt  only 
with  misrepresentations  affecting  policies  of 
fire  insurance  and  of  life  insurance,  and  to 
apply  it  to  misrepresentations  made  in  the 
netrotiation  of  any  contract  or  policy  of  in- 
surance of  whatever  kind.  Pub.  Stat. ,  chap. 
119,  g  181,  is  merely  a  re-enactment  identi- 
cal in  language  witii  Stat.  1878,  chap.  157, 
§  1,  which  as  to  life  insurance  was  a  wholly 
new  provision.  There  was,  however,  a  pre- 
viously enacted  statuie  containing  the  form 
of  fire  insurance  policies,  providing  that  the 
conditions  of  the  insurance  should  be  stated 
in  the  body  of  Uie  policy,  and  that  neither 
the  application  of  the  insured  nor  the  by- 
laws oi  the  company  should  be  considered  as 
a  warranty  or  a  part  of  the  contract,  except 
so  far  as  incorporated  in  full  into  the  policy,, 
and  appearing  on  its  face  before  the  sigpc^- 
tures  of  the  officers  of  the  company.  This 
was  Stat.  1864,  chap.  196,  which  took  the 
place  of  and  repealed  Stat.  1861,  chap.  152, 
which  seems  to  have  been  the  earliest  statute 
dealing  with  the  form  of  fire  insurance  poli- 
cies, and  which  provided  that  in  all  insur- 
ance against  loss  by  fire  the  conditions  of 
the  insurance  should  be  stated  in  the  body 
of  the  policy,  and  that  neither  the  applica- 
tion nor  the  by-laws,  as  such,  should  be  con- 
sidered as  a  warranty  or  part  of  the  contract. 
Tbe  provisions  of  Pub.  Stat.,  chap.  119,  g  181, 
were  substantially  re-enacted  in  the  General 
Insurance  Act  of  1887  and  in  that  of  1894. 
See  Stat.  1887,  chap.  214,  g  59 ;  Stat.  1894, 
chap.  522,  g  59.  Besides  the  statutes  already 
noted,  there  are  also  the  several  enactments. 
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begioDinf  in  the  year  1878,  establisbiDg  a 
standard  form  for  policies  of  fire  InsuraQce. 
These  are  Stat.  1878,  chap.  881,  with  the 
amendatory  act  (Stat.  1880,  chap.  175 ;  Stat. 
1881,  chap.  166),  repealing  the  two  acts  last 
cited,  and  prescribing  a  new  standard  form 
of  policy;  and  Pub.  Stat.  chap.  119,  §  189; 
Stat.  1887,  chap.  214,  §  60 ;  and  Stat.  1894, 
chap.  522,  g  60,— tbe  last  three  being  sub- 
stantially re-enactments,  continuing  in  force 
the  proYisidns  of  Stat.  1881,  chap.  166.  In 
the  standard  form  of  policy  jfiven  in  Stat. 
1878,  chap.  881,  is  this  clause:  "^This  pol- 
icy shall  be  void  if  any  material  fact  or  cir- 
cumstance stated  in  writing  has  not  been 
fairly  represented  by  the  assured ;"  and  the 
flame  clause  is  in  the  standard  form  given  in 
8t«t.  1881,  chap.  166,and  in  Pub.  Stat., chap. 
119,  §  189 ;  in  Stat.  1887,  chap.  214,  ^  60 ; 
and  in  Stat.  1894,  chap.  522,  g  60.  The  pro- 
risions  of  Stat.  1887,  chap.  214,  §  21,  are 
thus  seen  to  be  part  of  a  system  of  legisla- 
tion, beginning  in  the  year  1861,  and  then 
applied  only  to  fire  insurance  in  which  the 
legislature  has  dealt  with  the  subject  of 
statements  on  the  part  of  the  assured  affect- 
ing contracts  of  insurance,  and  which,  be- 
fore the  question  now  raised  for  decision 
arose,  had  been  made  to  apply  to  all  state- 
ments made  in  the  ne^^otiation  of  contracts 
and  policies  of  insurance  of  whatever  kind. 
Stat.  1878,  chap.  157,  does  not  appear  to 
have  been  enact^  in  consequence  of  any  rec- 
ommendation by  the  insurance  department, 
nor  iiHS  any  construction  been  given  to  that 
statute  or  to  Pub.  Stat.,  chap.  119,  §  181; 
Stat.  1887,  chap.  214.  ^  21 ;  or  Stat.  1894, 
chap.  532,  §  21— by  that  department,  or  by 
this  court,  except  so  far  as  Stat.  1887,  chap. 
^14,  g  2L,  has  been  dealt  with  in  the  case  of 
Rinu  V.  Phcentx  Asaur.  Go.  145  Mass.  426, 
iind  in  that  of  Durkee  v.  India  Mut.  Ins.  Co. 
loO  ^lass.  514.  The  case  last  cited  has  no 
bearing  upon  the  present  question,  nor  is 
that  question  governed  by  the  decision  of 
Ring  v.  Phanix  Assur.  'Co.  The  statutes 
above  referred  to  show  a  general  intention  on 
the  part  of  the  legislature  to  make,  in  lieu 
of  the  rules  which  spring  from  the  doctrines 
held  in  the  law  of  insurance  as  to  technical 
warranties  and  representations,  a  statute  rule 
by  which  to  determine  the  effect  upon  the 
contract  of  all  statements  on  the  part  of  the 
assured,  and  also  the  effect  of  by-laws  and 
similar  matters  which  it  might  otherwise  be 
contended  would  avoid  or  modify  the  con- 
tract. 

The  distinction  in  insurance  law  between 
** warranties"  and  "representations"  is  said 
bv  Baron  Parke  in  Anderson  v.  Fitzgerald,  4 
H.  L.  Cas.  484,  496,  to  have  been  laid  down 
by  Lord  Mansfield.  In  Pawson  v.  WaUon, 
Cowp.  786,  decided  in  the  year  1778,  Lord 
Mansfield  said:  "There  is  no  distinction 
•better  known  to  those  who  are  at  all  con- 
versant in  the  law  of  insurance  than  that 
which  exists  between  a  warranty  or  condi- 
tion, which  makes  a  part  of  a  written  policy, 
and  a  representation  of  the  state  of  the  case. 
Where  it  is  a  part  of  the  written  policy,  it 
must  be  performed.  .  .  .  Nothing  tanta- 
mount will  do  or  answer  the  purpose.  It 
must  be  strictly  performed,  as  beinff  part  of 
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the  agreement.  ...  So  that  there  can- 
not be  a  clearer  distinction  tliau  that  which 
exists  between  a  warranty,  which  makes  part 
of  the  written  policy,  and  a  collateral  rep- 
resentation, which,  if  false  in  a  point  of 
materiality,  makes  the  policy  void ;  but  if 
not  material,  it  can  hardly  ever  be  fraudu- 
lent." And  in  De  Hahn  v.  Hartley.  1  T.  R. 
848,  decided  in  1786,  he  said:  "There  is  a 
material  distinction  between  a  'warranty' 
and  a '  representation. '  A  representation  may 
be  equitably  and  substantially  answered ;  but 
a  warranty  must  be  strictly  complied  with. 
.  .  .  A  warranty  in  a  policy  of  insurance 
is  a  condition  or  a  contingency,  and  unless 
that  be  performed  there  is  no*  contract.  It 
is  perfectly  immaterial  for  what  purpose  a 
warranty  is  introduced,  but,  beinc;  inserted, 
the  contract  does  not  exist  unless  it  be  liter- 
ally complied  with."  And,  in  the  same  case, 
Ashhurst,  «/.,  says:  "The  very  meaning  of 
a  'warranty'  is  to  preclude  all  questions 
whether  it  has  been  substantially  complied 
with;  it  must  be  literally  so."  These  doc- 
trines of  the  law  of  insurance  have  long  been 
recognized  in  our  decisions,  and  their  effect 
was  fully  pointed  out  by  this  court  before 
the  enactment  of  Stat.  1878,  chap.  157.  See 
Houghton  v.  Manufacturers  Mut.  P.  Ins.  Go. 
8  Met.  114,  120,  41  Am.  Dec.  489 ;  CampbeU 
V.  New  England  Mut.  L.  Ins.  Co.  98  Mass. 
881,  889,  401. 

It  is  easy  to  see  how  an  insurer  by  multi- 
plying immaterial  statements  to  be  made  by 
the  insured,  and  civiug  to  them,  by  the 
wording  of  the  policy,  the  technical  charac- 
ter of  warranties,  can,  in  the  absence  of  any 
statute  provision  upon  the  subject,  place  the 
assured  in  a  position  in  which  it  will  be 
difficult,  if  not  impossible,  for  him,  although 
he  has  acted  in  good  faith,  to  recover  upon 
his  contract,  because  of  some  inaccurate  state- 
ment on  his  part.  If  he  is  held  to  have 
warranted  the  truth  of  a  statement,  its  exact 
and  literal  truth  is  a  necessary  condition  of 
his  right  to  recover,  however  immaterial  the 
statement  may  be,  and  however  honest  may 
have  been  his  conduct.  In  the  opinion  of  a 
majority  of  the  court,  it  was  the  intention 
of  the  legislature  by  Stat.  1878,  chap.  157, 
to  change  this  rule  to  some  extent,  and  to 
enact  in  place  of  it  one  which  should  hold 
the  contract  valid  unless  the  misstatement, 
if  made  in  the  negotiation  of  the  contract, 
was  made  with  an  actual  intent  to  deceive, 
or  unless  the  misstatement  was  of  a  matter 
which  actually  increased  the  risk  of  loss; 
and  this  with  referencf;  to  statements  which 
may  be  said  b}'  the  parties  to  be  warranties 
as  well  as  those  which  were  only  representa- 
tions. Such  was  already  the  law  as  to  state- 
ments not  technical  warranties.  As  to  mere 
representations,  the  statute  may  well  be  held 
to  be  only  declaratory,  but  as  to  warranties 
it  made  a  new  rule.  In  the  opinion  of  a 
majority  of  the  court,  it  speaks  in  terms  nei- 
ther of  warranties  nor  of  representations, 
technically  so  called,  but  deals  with  all 
misrepresentations  made  in  negotiating  the 
contract  or  policy.  Misstatements  of  fact, 
whether  the  statement  is  said  to  be  by  the 
parties  a  warranty  or  a  representation,  are 
equally  misrepresentations,  and  ar*^  olacea 
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fn  each  case  upon  the  aame  footing  by  the 
statute  which  applies  to  them  if  the  state- 
cnents  are  called  ''warranties"  by  the  parries 
no  leaa  than  if  they  are  mere  "  rcpresecta- 
tlons. "  And  the  same  construction  must,  in 
the  opinion  of  a  majority  of  the  court,  be 
4(1  yen  to  Pub.  8Ut.,  chap.  110,  g  181,  and  to 
Stet.  1887,  chap.  214,  §  21,  which  was  in 
force  when  the  policy  sued  on  was  written. 
It  is  not  necessary  at  oresent  to  consider 
whether  the  statute  would  have  any  effect  if 
an  immaterial  statement  declared  by  the  ap- 
pliCAtion  to  be  a  warranty,  instead  of,  as  in 
the  present  case,  being  referred  to  in  the 
policy,  and  thus  brought  into  it  by  such  ref- 
•erence  only,  were  Independently  written  out 
at  length  in  the  policy  itself,  and  thus  there 
-declare  to  be  a  warranty  upon  the  exact 
truth  of  which  the  policy  was  conditioned 
«nd  founded.  The  statements  upon  the  fal- 
sity of  which  the  defendant  relies  in  this  case 
are  not  Incorporated  into  the  policy  except 
bj  reference  to  the  application.  The  declara- 
tion of  the  applicant  warranting  the  an- 
swers to  be  true  was  in  his  application  made 
in  the  negotiation  of  his  policy,  and  was 
within  the  operation  of  the  statute.  In  the 
•opinion  of  a  majority  of  the  court,  it  was 
not  taken  out  of  the  operation  of  the  statute 
by  the  reference  to  the  application  in  the 
policy,  tiiat  it  was  "In  consideration  of  the 


stipulations  and  agreements  in  the  applica- 
tion herefor,  and  upon  the  next  page  of  tliin 
policy,  all  of  which  are  a  part  of  this  con- 
tract.** In  the  trial  of  the  present  case  a 
diflercnt  view  of  the  effect  of  the  statute 
was  held  by  the  presiding  judge,  who  ruled 
that,  because  the  statements  of  the  assured 
were  warranties,  the  provisions  of  Stat.  1887, 
chap.  214,  g  21,  did  not  apply.  The  plain- 
tiff's exception  to  this  ruling  was  well  taken, 
anil  because  the  ruling  was  wrong  the  ver- 
dict for  the  defendant  must  be  set  aside,  and 
a  new  trial  ordered.  We  all  af^ree  that  the 
ruling  was  correct ;  that  the  a^ured  was  at- 
tended by  a  physician,  witnin  the  meaning 
of  the  question,  **  When  and  by  what  physi- 
cian were  you  last  attended,  and  for  what 
complaint?**  If  he  went  to  the  office  of  a 
physician,  told  him  that  he  had  coughed 
and  spit  blood,  desired  him  to  make  a  phy- 
sical examination,  to  which  he  submitted, 
receiving  a  prescription,  and  paying  for  the 
services  of  the  physician,  and  subsequently 
calling  again  at  the  physician's  office,  and 
consulting  him  professionally,  and  paying 
him  a  fee,  tlie  circumstances  recitea  show 
that  the  assured  was  under  the  care  and  treat- 
ment of  the  physician  for  a  complaint,  and 
was  as  really  attended  by  the  physician  as 
if  the  latter  had  seen  the  assured  at  his  home. 
Verdict  tet  aside,  and  a  new  trial  ordered^ 
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The  poirer  to  indorse  »  check  wblcb  the 
■ecretaiy  of  a  loan  oaBOclation,  who  Is  Its  general 


flnandal  o^nt,  hiis  authority  to  ooilcct.  Is  im- 
plied in  the  power  given  him  to  collect  its  securi- 
ties and  pay  the  money  for  them  to  the  treasurer. 

(December  10. 181^.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Jacicson  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  amount  of  a  checic  belonging  to 
plaintiff  the  proceeds  of  which  were  alleged  to 


KOKB.— Poioar  ef  agenU  to  indoree  neootiabU  paper, 
I.  CMdn. 
n.  other  negotiahU  paper, 

a.  Of  agente  in  oeneraL 

b.  Of  corporate  offieent  and  affentM. 
o.  0/  hank  offleere  and  ogentB. 

in.  Indoraement  for  aecommodationm 

L  CheekB. 

In  miomson  v.  Bank  of  North  Amenca  (1880)  flS 
K.  Y.  1.  the  court  said  it  was  not  prepared  to  hold 
that  an  etgent  recelvinff  a  oheoK  in  payment  of  a 
-olalm  would  be  authorized  to  indorse  the  prinol* 
pal^s  name  thereon.  The  doubt  thutezpreaed  is 
ahown  by  the  authorities  to  be  well  founded,  as  all 
agree  that  mere  authority  to  receive  a  check  is  in- 
aufflcieot  to  justify  an  agent  in  IndorsiDg  the  prin- 
cipalis name  thereon.  Such  Is  the  decision  in 
-Graham  v.  United  States  Sav.  Inst.  (li$70)  46  Mo. 
186. 

In  Pickle  V.  Muse  (1890)  7  L.  R.  A.  W.  88  Tenn.  880, 
the  same  doctrine  was  declared  in  denying  title  to 
mae  on  a  check. 

So  the  clerk  of  an  acting  trustee  under  a  will  em- 
ployed to  coUect  rents  and  perform  other  services 
4ias  no  Implied  authority  to  Indone  checks  taken 
for  rent.  Robinson  v.  Chemical  Nat  Bank  (188U  86 
N.  Y,  407. 
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Tn  Seventh  Nat  Bank  of  Philadelphia  v.  Oook 
(1873)  73  Ph.  483. 18  Am.  Rep.  761,  a  clerk  taking  a 
check  in  collection  of  a  debt  was  found  by  verdict  | 
of  a  Jury  to  have  indorsed  it  without  authority.        i 

A  drummer  or  commercial  traveler  having  power 
to  collect  accounts  and  receive  money  has  do  im- 
plied authority  to  indorse  checks  taken  by  him. 
Jackson  v.  National  Bank  of  McMlnnville  (180B)  18 
L.  R.  A.  663, 9K  Tenn.  164. 

So  a  power  of  attorney  to  prosecute  a  claim 
against  the  government  giving  authority  to  receive 
a  check  in  payment  gives  the  agent  no  power  to  in- 
dorse and  collect  the  check.  Millard  v.  National 
Bank  of  the  Republic  a877)  8  McArth.  64. 

The  same  was  decided  in  substance  in  Hogg  v. 
Snalth  (1808)  1  Taunt  347,  and  Holtsinger  v.  National 
Com  Bxcb.  Bank  (1889)  6  Abb.  Pr.  N.  8.  ase,  which 
were  cases  in  which  drafts  were  received  and  in- 
dorsed. See  infra.  II.  a. 

In  Meesenger  V.  Fourth  Nat  Bank  of  New  York 
City  (1876)  6  Daly,  190,  an  Indorsement  of  the  name 
of  another  peison  on  a  check  was  held  to  be  rati- 
fied by  acquiescence. 

The  usage  of  a  clerk  to  indorse  checks  for  deposit 
by  using  a  stamp  which  included  the  name  of  the 
bank  and  then  signing  his  employer's  name,  was 
held  insufficient  to  make  valid  an  indorsement  of 
a  check  by  him  without  using  the  stamp  for  deposit 
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Ste  also  47  L.  R.  A.  329. 
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haye  been  misappropriated  bjjr  plain  tiff's  sec- 
retary with  tbe  connivance  of  defendant.  Af- 
flrmed. 

The  facts  are  stated  in  the  opinion. 

Mesirs.  C  S.  Owsley  and  Lathrop^ 
Korrowy  Foz  A  Moore  for  appellant. 

Mr,  Eiyah  Robinson  for  respondent. 

Brace*  </.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  in  favor 
of  the  defendant  in  the  Jackson  county  cir- 
cuit court.  The  plaintiff  is  a  building  and 
loan  association  organized  under  the  laws  of 
this  state,  of  which,  at  the  time  of  the  trans- 
action in  question,   E.  E.  Richardson  was 


president,  Benjamin  Holmes,  treasurer,  and 
George  L.  Harris,  secretary.  In  June,  1887, 
the  association  made  a  loan  to  Richardson  of 
$4,000,  evidenced  by  his  bond,  and  secured 
by  a  deed  of  trust  on  some  property  in  Kan- 
sas City.  In  June,  1888,  Richardson  con- 
cluded to  pay  off  this  loan,  and  made  an  ar- 
rangement with  Judge  Brumback  for  that 
Eur  pose,  who  on  the  19th  of  June,  1888,  drew 
is  own  check  of  that  date  for  $3,676.74,  the 
balance  due  thereon,  **on  Armour  Brothers 
Banking  Co. , "  payable'  to  **  Qate  City  Build- 
ing and  Loan  Association."  and  delivered  the 
same  to  the  said  Harris  in  payment  thereof, 
who  indorsed  said  check,  ''Gate  City  B.  A 
L.  Ass'n,  by  Gteorge  L.  Harris,  Secretary,'' 


in  another  bank  to  his  own  oreditL   Scbmldt  v. 
Garfleld  Nat  Bank  asfl^  64  Hun,  S06. 

A  bank  taking  oheoks  on  other  banks  Indoned 
per  pro  by  a  travellnar  agent  who  has  no  authority 
to  indorse  or  deposit  them,  and  then  allowing  him 
to  check  out  the  proceeds,  is  held  in  Blasell  v.  Fox 
0886)  68  L.  T,  N.  8. 188,  to  be  gu i  tty  of  Degltgenoe  and 
therefore  not  protected  by  section  80  of  the  English 
Bills  of  Exchange  Act  of  188S;  but  a  check  on  it- 
self thus  indorsed  which  It  received  and  credited 
to  the  agent  and  then  allowed  him  to  check  out  the 
inroceeds  was  held  to  be  paid  though  not  paid  in 
cash  over  the  counter,  and  so  within  section  00  of 
the  Act  whereby  payments  in  good  faith  and  in  the 
ordinary  courRe  of  business  by  a  banker  of  a  bill 
with  forged  indorsements  Is  protected. 

IL  OthernegotiaVU paper. 

a.  Of  agents  in  general, 

A  principal  may  be  bound  by  the  indorsement  of 
a  note  by  his  agent  if  he  has  acquiesced  in  the 
practice  of  the  agent  to  make  such  indorsements. 
New  York  Iron  Mine  v.  First  Nau  Bank  of 
Negaunee  0878)  89  Mich.  644;  Morse  v.  Biebold 
0876)  %  Mo.  App.  168. 

A  general  authority  to  indorse  bills  Is  held  in- 
ferable by  the  Jury  from  the  agents  practice  to 
draw  checks  and  bills  with  several  instances  of  in- 
dorsements. Preeoott  ▼.  Fllnn  a882)  9  Bing.  19,  8 
Moore  &  8.  18. 

The  authority  of  a  steward  in  charge  of  a  stock 
farm  to  indorse  bills  was  held  to  be  a  question  for 
tbe  jury  where  he  was  proved  to  have  done  such 
acts  before  without  expressly  proving  the  knowl- 
edge of  tbe  employer.  Davidson  v.  Stanley  (1841)  8 
Soott,  N.  U.  49. 8  Mann.  &  G.  T8L 

So  the  authority  of  an  agent  of  tbe  proprietors 
of  a  town  in  Matoe  to  indorsa  notes  received  on 
sale  of  land  was  held  to  be  properly  shown  by 
proof  of  acquiescence  m  such  indorsements  by 
blm  as  well  as  by  a  vote  authorizing  blm  to  seU  the 
land  and  **to  attend  to  such  other  busmess  as  may 
ooncem  the  general  interest.*'  Trundy  v.  Farrar 
0880)  88  Me.  »6. 

The  quention  here  was  as  to  the  sufficiency  of 
the  indorsement  to  transfer  title  so  as  to  sustam 
an  action  by  the  indorsee  against  the  maker. 

The  power  to  indome  is  held  to  arise  of  necessity 
from  the  duties  of  the  position  and  the  customary 
exercise  of  such  power  with  acquiescence  where 
the  business  of  the  firm  as  a  dock  company  was 
carried  on  by  a  general  agent  designated  variously 
as  secretary,  cashier,  and  financial  agent,  with 
very  great  powers,  who  was  shown  to  have  nego- 
tiated notes  taken  in  the  business.  Edwards  v. 
Thomas  0877)  66  Mo.  468. 

Where  an  agent  was  canylng  on  the  whole  busi- 
ness at  a  certain  place  with  authority  to  receive 
payments  in  checks  or  cash,  the  oourt  said  the  jury 
would  have  been  warranted  In  finding  that  his 
plenary  antboriiy  Indoded  Implied  powers  to  In^ 
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dorse  negotiable  paper.  Charles  v.  BlackweD 
a£OT)86L.T.N.  S.196,L.B.  2  C.  P.  Dlv.  ISl.  46  L. 
J.  0.  P.  868, 26  Week.  Bep.  472,  affirming  0876)  86  Ju 
T.  N.  S.  162,  L.  B.  1 0.  P.  Dlv.  648.  45L.  J.aP.MSr 
24  Week.  Bep.  787. 

The  power  of  an  agent  to  guarantee  a  subagent 
against  liability  for  Indorsing  a  bill  was  denied  in 
Fenn  v.  Harrison  0789)  8  T.  B.  767,  on  proof  that  he 
was  expressly  directed  not  to  mdorse  it:  but  on  ft 
subsequent  trial  where  there  was  no  proof  of  dl> 
rections  not  to  indorse,  the  principal  was  held  lia- 
ble.  a791)4T.  B.m. 

An  agent  in  charge  of  a  branch  lumber  yard  waa 
held  to  have  no  authority  to  indorse  a  note  for  hie 
principal  and  ratification  thereof  ooold  be  made 
only  with  knowledge  of  the  act.  Diets  v.  City  Nat» 
Bank  of  Hastings  (Neb.)  Nov.  8, 1894. 

An  agent*s  indorsement  of  a  note  before  delivery 
was  held  to  be  ratified  by  a  written  agreement  of 
the  principal  with  the  maker.  Harrod  v.  MoDan- 
lels  0879)  106  Mass.  418. 

Batiflcation  of  unauthorised  Indorsement  of 
notes  by  an  agent  is  made  by  retaining  the  pro- 
ceeds.   Baer  v.  Lichten  (1887)  24  HI.  App.  81L 

A  clerk  styled  "cashier"  In  the  office  of  the  state 
treasurer,  whose  general  duties  are  to  keep  ft 
ledger,  a  cash  book  and  bank  pass,  make  bank  de- 
posits and  certain  petty  cash  disbursements,  but 
expressly  forbidden  to  cash  drafts,  cannot  pass  the 
title  of  such  drafts  to  banks  by  indorstog  them. 
People  V.  Bank  of  North  A  merica  08T9)  75  N.  Y.  64B» 

But  a  deputy  treasurer  was  held  anthoriaed  to 
make  such  indorsements.   ItML 

A  wife  cannot  bind  her  husband  by  Indorsing 
negotiable  notes  without  express  or  Implied  au- 
thority.   Leeds  V.  Vail  (1860)  16  Pa.  18k 

But  her  indorsement  of  his  name  on  notes  may 
be  ratified  by  him.  National  Bank  of  Orleans  v. 
Fanett  0868)  42  Y t  4B2. 

That  oral  authority  to  transfer  a  note  by  indorse- 
ment may  be  sufficient  is  implied  by  all  the  casea 
which  hold  the  principal  liable  by  reason  of  custom 
or  acquiescence.  So  parol  authority  is  expressly 
decided  to  be  sufficient  to  sustain  an  indorsement 
for  accommodation.  TumbuU  v.  Trout  0888)  1 
Hall,  886. 

Under  a  statute  requiring  an  Indorsement  to  be 
*^under  the  hand"  of  the  indorser  it  is  not  necessary 
that  an  agents  Indorsement  should  show  his  au- 
thority on  the  note  or  bUl.  Bettis  v.  Bristol  0881) 
66  Iowa,  4L 

The  power  to  indorse  need  not  be  under  seal^ 
Bank  of  Washington  v.  Plerson  0888)  2  Cranoh,  C 
C.685. 

A  written  authority  to  sign  for  tbe  principal  any 
note  for  the  renewal  of  notes  in  a  certain  tMmk  of 
which  the  principal  was  drawer  or  lodoraer  is  ft 
continuing  authority  to  Indorse  for  successive  re- 
newals of  such  notes  including  therefore  a  renewal 
of  notes  of  which  he  was  Indorser  only  bf  the  aot 
of  the  agent.   IbML 


1884.    Oatb  Cm  Buiij>iiio  &  Loah  AaeociATioH  y.  National  Bank  of  Commbrcb.    40ft 


and  on  the  next  day  presented  the  same  to 
the  defendant  bank,  in  which  wuh  then  be- 
ing kept  an  accouat  in  the  name  of  said  as- 
sociation, as  also  an  individual  account  in 
the  name  of  said  Harris,  for  deposit  on  his 
personal  account.  Thereupon,  the  check  was 
credited  to  Htfris  on  his  individual  account, 
and  collected  by  the  bank,  through  the  clear- 
ing house  of  Armour  Bros.  Banking  Com- 
pany, on  the  2l8t  of  June,  1888.  Afterwards 
the  proceeds  thus  placed  to  the  credit  of 
Harris  on  his  personal  account  were  checked 
out  by  him  on  his  individual  checks,  for 
what  purposes  does  not  appear,  except  that 
on  the  same  day  of  the  deposit  there  was  de- 
posited to  the  credit  of  the  association  on  Its 


account  the  sum  of  $590.83,  the  exact  amount 
of  one  of  his  checks  on  that  day  charged  to 
him  on  his  individual  account.  On  the  same 
day  the  check  was  given  by  Brumback,  the 
following  written  statement  was  made  upon 
the  face  of  the  bond  of  Richardson :  **  Re- 
ceived  June  19,  1888,  payment  in  full  by  £. 
£.  Richardson,  per  J.  Brumback,  $8,G7d.74. 
Geo.  L.  Harris,  Secretary, " — and  the  deed  of 
trust  was  satisfied  of  record  by  a  deed  of 
quitclaim  executed  by  the  vice  president  of 
the  association,  in  pursuance  of  a  special  or- 
der of  the  board  of  directors.  Harris,  the 
secretary,  was  the  active  manager  of  the  as- 
sociation, and,  under  its  by-laws,  the  custo- 
dian of  its  bonds,  notes,  mortgages,  and  other 


An  aflrent  may  Indorse  and  transfer  a  note  nnder 
power  to  do  all  matters  In  relation  to  property  or 
debts  which  the  principal  could  do.  Gould  v. 
Boweo  (1868)28  Iowa,  7T. 

UDrestrioted  general  power  of  attorney  to  In. 
dorse  notes  makes  the  a«:ent*8  indorsement  blnd- 
inir  on  the  principal  although  the  power  was  in- 
tended to  authorise  renewals  only.  Mann  v.  King 
0819)  6  Munf.  4S8. 

Power  of  attorney  by  several  persona  authorising 
tDdorsementof  their  names  upon  **ali  bills**  drawn 
In  favor  ot  one  of  them  does  not  authorize  several 
and  successive  indorsements  but  only  a  joint  in- 
dorsement. Bank  of  United  States  v.  Beirne  a844) 
1  Oratt.  284,  42  Am.  Dec.  B6L 

A  power  of  attorney  left  at  a  bank  authorizing 
indorsements  at  that  banic  by  an  agent  gives  him 
aothority  to  indorse  any  note  payable  at  and  due 
to  the  bank,  but  not  a  note  due  to  another  bank, 
altbousrh  made  payable  at  the  bank  named.  Mor. 
rison  Y.  Taylor  (1827)  8  T.  B.  Hon.  8SL 

So  a  similar  power  of  attorney  left  at  the  office 
of  an  insurance  company  authorizing  the  agent  to 
tndoTse  notes  at  the  office  of  the  insurance  com- 
pany does  not  authorize  the  agent  to  indorra  a  note 
to  that  company  which  is  made  payable  at  the 
bank  where  a  different  liability  attaches  to  notes 
payable  at  the  bank.  In  this  case  notwithstanding 
the  fact  that  the  agent  was  authorized  to  indorse  a 
note  at  the  bank  and  at  the  same  time  to  indorse 
notes  at  the  insurance  oompany*s  office,  a  note  due 
to  tiie  insurance  company  and  made  payable  at  the 
bank  was  held  beyond  his  power  to  indorse.    Ibid. 

There  is  no  power  to  indorse  biUs  under  a  power 
of  attorney  to  manage  estates  in  Ireland,  give 
leases,  collect  rents,  bring  actions  therefor,  **and 
do  all  lawful  acts  and  things  whatsoever  concern- 
ing all  my  business  and  affairs  of  what  nature  or 
kind  soever  In  the  said  united  kingdom,  and  gen- 
erally to  act  for  me  and  on  my  behalf  in  all  mat- 
ters as  fully  and  amply  in  aU  respects  as  I  might  or 
oould  do  therein  were  I  personally  present,**  since 
these  general  words  must  be  construed  with  refer- 
ence to  the  particular  powers  given.  Bsdalle  v. 
La  Nauae  (1886)  1  Younge  ft  C.  Ezch.  8M. 

A  power  of  attorney  to  draw  bills  per  pro  does 
not  neoesaarily  authorize  an  indorsement  per  f>ro. 
So  while  an  acceptance  proves  the  drawing  it  does 
not  prove  an  indiiraement  of  the  same  biU  though 
both  were  made  per  pro,  Robinson  v.  Yarrow 
(1817)  7  Taunt  466,  IJ.  a  Moore,  160.' 

So  a  power  of  attorney  to  receive  all  moneys 
due,  use  all  means  for  recovery,  and  appoint  at- 
torneys for  bringing  actions  and  to  revoke  their 
appointment,  and  **to  do  all  other  business.*'  does 
not  extend  toa power  to  indorse  a  bill  which  comes 
to  the  hands  of  the  agent  under  the  power,  as  the 
general  words  are  limited  to  the  specific  business 
mentioned.    Hay  ▼.  Goldsmid  (1804)  2  Smith,  79. 

Authority  to  sell  and  indorse  a  note  belonging  to 
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a  copartner  Individually  In  order  to  use  the  pro- 
ceeds for  paying  partnership  debts  does  not  ex- 
tend to  negotiation  of  the  note  for  other  purposes 
after  the  dissolution  of  the  partnership.  Callendec 
V.  Golsan  Bros.  (1876)  27  La.  Ann.  811. 

An  agent*s  power  to  negotiate  a  draft  for  casb 
does  not  include  power  to  indorse  it  for  his  owd» 
debt     Dowden  v.  Cryder  (1888)  66  N.  J.  L.  829. 

An  agent  for  collection  has  no  authority  to  in- 
dorse and  sell  negotiable  instruments  in  his  posses- 
sion, and  there  is  no  presumption  of  authority  by 
virtue  of  his  possesion.  Hardesty  v.  Newby  (1860r 
28  Mo.  687, 76  Am.  Dec  187;  Goodfellow  v.  Landis 
(1866)  86  Mo.  108;  Smith  v.  Johnson  (1880)  71  Mo.  882; 
Qulgley  V.  Mexico  Southern  Bank  (1888)  80  Mo.  280, 
50  Am.  Rep.  608;  Hays  v.  Lynn  (18S6i  7  Watts,  604. 

The  doctrine  that  an  agent  to  collect  has  no  au- 
thority to  indorse  drafts  is  declared  in  Murray  v. 
East  India  Oo.  (1821)  6  Bam.  k  Aid.  20i  although  in 
that  case  the  indoisement  was  made  after  the  death 
of  the  principal. 

Attorneys  to  collect  a  claim  against  the  govern- 
ment are  not  authorised  to  indorse  the  prinelpal*s 
name  on  drafts  received  payable  to  his  order  under 
a  power  of  attorney  to  receipt  and  Pign  acquit- 
tances **and  execute  other  needful  instruments 
and  papers,  and  to  perform  all  and  every  acts  and 
thing  whatsoever  requisite  and  necessary  to  be 
done  in  and  about  the  premises.**  Holtsinger  v. 
National  Com  Bxch.  Bank  (IbOO)  8  Abb.  Pr.  K.  8.. 

To  the  same  effect  it  was  held  in  Hogg  v.  Snatthi 
(1806)  1  Tnunr.  847,  a  power  of  attorney  to  receive: 
from  the  government  all  salary  and  other  money 
due  the  principal  does  not  authorize  a  negotiation 
of  bills  received  In  payments 

Indorsement  of  a  bill  to  enable  a  purchaser  to 
pay  for  goods  sold  is  outside  the  scope  of  authority 
of  an  agent  in  charge  of  a  store.  Bank  of  Ham- 
burg v.  Johnson  (1846)  8  Rich.  L.  42.  See  also  infra 
as  to  accommodation  indorsements. 

Power  of  attorney  to  sell  an  interest  in  a  part- 
nership and  to  act  as  the  agent  thinks  best  in  the 
partnership  matters  does  not  give  authority  to  in- 
dorse a  note  received  on  the  sale  of  such  interest 
for  an  amount  much  larger  than  the  purchase 
price.  Bssiok  v.  Buckwalter  (1880)  20  Pittsb.  L.  J. 
N.  S.  26. 

Similar  to  some  of  the  above  cases,  taough  in- 
volving no  indorsement,  is  the  case  of  Nickson  v. 
Brohan  a718)  10  Mod.  100,  in  which  a  servant  sent 
with  a  note  on  Saturday  to  collect  it  got  back  bills 
therefor  from  a  third  person  without  his  ma8ter*8 
knowledge,  and  it  was  held  that  the  nmster  was 
liable  for  the  loss  resulting  from  the  maker*s  fail- 
ure on  the  following  Monday  before  the  note  was 
paid.  The  court  agreed  in  this  case  that  as  t)ke 
note  was  not  Indorsed  and  title  was  not  transferred 
it  was  only  security  in  the  hands  of  the  person  who 
advanced  the  money  upon  it. 
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securities,  the  keeper  of  its  accounts  with  its 
officers  and  members  and  those  having  deal- 
ings with  the  association,  whose  duty  it  was 
''to  receive  all  moneys,  and  pay  tne  same 
over  to  the  treasurer,"  and  ''at  all  meetings 
of  the  board  of  directors  furnish  a  statement 
of  the  financial  condition  of  the  association, 
and  give  a  detailed  statement  thereof  at  each 
annual  meeting,  and  make  a  semiannual  re- 
port for  publication  in  January  and  July  of 
each  year. "  The  treasurer  was  the  custodian 
of  the  money  of  the  association,  whose  duty 
it  was  "to  receive  from  the  secretary  all 
money  paid  into  the  association,''  to  ''pay 
all  orders  issued  by  the  board  of  directors, 
signed  by  the  president,  and  countersigned 


by  the  secretaiy,"  and  to  keep  his  accounts 
"open  at  all  times  to  the  inspection  of  the 
president  and  board  of  directors, "  and,  wheo 
demanded  by  them,  to  give  "satisfactory 
proof  that  the  money  and  other  assets  are  act- 
ually  in  hand  in  accordance  with  his  own 
books  and  those  of  the  secretary,"  It  was 
the  duty  of  the  board  of  directors  to  hold 
monthly  meetings,  for  the  transaction  of  the 
business  of  the  association  not  otherwise  pro- 
vided for,  on  the  first  Monday  evening  of 
each  month.  In  the  account  of  Holmes,  the 
treasurer,  kept  by  the  secretary  in  the  lodger 
of  the  association,  appears  the  followinfr  en- 
try: "October  1,  1888.  Cash,  B.  E.  Rich- 
ardson, loan  returned,  thirty-seven  hundred 


b.  Of  corporate  oJBUcen  and  agents. 

A  bona  fide  purchaser  of  a  note  from  a  oorpora- 
tion  indorsed  by  an  officer  thereof  takes  at  peril  of 
the  offioer*8  lack  of  authority  to  make  the  indorse- 
ment. Davis  V.  Rockinsrham  Investment  Co.  (1802) 
89  Vh.  280.  In  this  case  one  who  was  secretary  and 
treasurer  and  general  manager  of  an  investment 
company  wan  held  not  to  have  authority  to  Indorse 
and  transfer  a  note. 

'  But  the  possession  of  a  note  purporting  to  be  in- 
dorsed by  a  corporation  is  by  virtue  of  Minnesota 
Gen.  Stat.  1878,  chap.  76, 6  89,  prima  facie  evidence 
that  it  was  indorsed  by  authority,  as  that  statute 
provides  that  possession  of  a  note  or  bill  is  prima 
facie  evidence  that  it  was  indorsed  by  the  person 
by  whom  it  purports  to  be  indorsed.  First  Nat. 
Bank  of  Rock  Island,  111.,  v.  Loyhed  (1881)  28  Minn. 
898;  National  Bank  of  Battle  Creek  v.  Mallan  (1887) 
87  Minn.  404. 

Denial  of  an  indorsement  by  a  corporation  "  so 
as  to  transfer  title"  was  held  insufficient  to  raise 
the  question  of  authority  to  make  the  indorse- 
ment. Second  Nat.  Bank  of  Richmond  v.  Martin 
a891)  82  Iowa,  442. 

A  local  agent  of  a  manufacturing  company  who 
takes  a  note  for  the  oompany  has  no  authority  to 
indorse  it  for  the  company  to  himself  and  take  it 
for  his  own  commissions  under  an  arrangement 
with  the  general  agent  so  as  to  make  a  subsequent 
transfer  from  him  to  a  third  person  valid.  Engle- 
hart  v.  Peoria  Plow  Co.  (1887)  21  Neb.  41. 

An  agent  of  a  foreign  corporation  expressly  au- 
thorised to  indorse  and  discount  at  a  certain  bank 
paper  which  he  has  taken  for  sales  may  give  good 
title  to  a  note  which  he  represents  to  the  bank  to 
have  been  taken  for  such  sales.  Marine  Bank  of 
Buffalo  V.  Butler  Colliery  Co.  (1889)  28  N.  Y.  &  R. 
818.  This  case  also  held  that  the  power  of  the  p.resi- 
dent  to  authorize  such  agent  to  indorse  paper 
after  being  exercised  for  years  is  unaffected  by  by- 
laws. 

The  power  of  an  executive  committee  of  a  board 
of  trustees  to  indorse  negotiable  paper  may  bo 
delegated  by  a  power  of  attorney.  Sheridan  Elec- 
tric Light  Co.  V.  Chatham  Nat.  Bank  (1889)  62  flun, 
975. 

In  Chllliootbe  Branch  of  State  Bank  of  Ohio  v. 
Fox  (1866)  8  Blatchf .  483,  a  transfer  of  negotiable 
paper  was  admitted  to  have  been  made  by  author- 
ised  indorsement,  but  it  was  said  that  it  was  In  ac- 
cordance with  universal  usage  of  the  presidents 
and  cashiers  of  incorporated  companies  to  make  in 
their  behalf  indorsements  and  transrers  by  simply 
indorsing  their  name  and  title  of  office.  This  case 
turned  rather  on  the  form  of  the  indorsement  than 
the  power  to  make  it. 

A  corporation  is  estopped  to  deny  the  authority 
of  its  president  to  discount  notes  after  it  has  re- 
ceived and  used  the  proceeds.  German  Nat.  Bank 
V.  Louisville  Butchers  Hide  k  Tallow  Ck).  (Ky.) 
March  6, 1895. 

27  L.  R.   A. 


The  indorsement  of  negotiable  paper  by  the 
president  of  a  corporation  is  valid  when  this  is  In 
accordance  with  the  usual  custom  of  the  bustnesSi 
Clark  V.  Titcomb  a864)  42  Barb.  122;  BlweU  v. 
Dodge  0861)  88  Barb.  886. 

But  one  who  takes  from  the  president  of  a  corpo- 
ration for  his  individual  debt  a  note  payable  to  the 
corporation  and  indorsed  for  it  by  him  is  charge- 
able with  notice  of  any  lack  of  authority  on  ,hi8 
part  to  make  the  indorsement,  but  is  a  bona  fide 
holder  if  inquiry  would  have  shown  his  authority, 
even  if  he  did  not  make  the  inquiry  or  know  the 
fact.  Wilson  V.  Metropolitan  Kiev.  R.  Co.  a880)  120 
N.  Y,  146. 

Where  a  by-law  of  a  corporation  authorized  the 
indorsement  of  a  note  by  the  secretary  only  a  di- 
rector chargeable  with  notice  thereof  is  not  pro- 
tected in  taking  it  on  the  president's  indorsement. 
Lea  vitt  v.  Connecticut  Peat  Co.  (1866)  6  Blanchf .  18BL 

A  railroad  president  who  is  its  financial  agent 
may  indorse  and  assign  notes  and  mortgages  given 
to  aid  in  the  construction  of  the  road.  Irwin  v. 
Bailey  0879)  8  Bias.  628. 

The  transfer  and  indorsement  of  a  promissory 
note  in  the  name  of  a  railroad  oompany  by  its 
president  wa^  held  in  Illinois  to  be  prima  fade 
with  authority  where  there  was  no  plea  verified 
by  affidavit  putting  the  authority  in  Issue.  <jkx>d- 
rich  V.  Reynolds  (1863)  81  111.  490, 88  Am.  Dec  240. 

The  president  of  a  warehouse  company  was  held 
by  usage  to  have  power  to  indorse  and  transfer 
notes.  National  Bank  of  New  York  v.  German 
American  Mut.  Warehousing  ft  Seour.  Co.  (1886)  a 
Jones  &S.  867. 

The  president  of  an  insurance  company  has  no 
implied  authority  to  Indorse  and  negotiate  notes 
in  the  absence  of  any  provision  in  the  charter  or 
by-laws  giving  such  authority,  where  no  practice 
to  make  such  indorsement  is  shown.  Marine  Bank 
of  New  York  v.  dements  (1858)  8  Bosw.  600. 

But  the  president  of  an  Insurance  oompany  has 
power  to  indorse  and  transfer  notes  where  the  by- 
laws auUiorize  him  to  make  contracts  and  transact 
the  ordinary  business  of  the  oompany.  Brouwer 
V.  Harbeck  (1862)  1  Duer,  114. 

No  vote  of  the  directors  is  necessary  to  authorw 
fxe  indorsement  of  notes  by  the  president  of  an  in. 
surance  company.  Topping  v.  Bickford  (1802)  4 
Allen,  120. 

The  practice  of  the  president  of  an  insurance 
company  to  indorse  and  transfer  notes  may  be  suf- 
ficient to  show  his  authority  in  this  respect.  Ma- 
rine Bank  of  New  York  v.  Clements  (1863)  81  N.  Y. 
88,  affirming  6  Bosw.  166;  Scott  v.  Johnson  (1889)  5 
Bosw.  218;  Merchants  Bank  of  New  York  v. 
McCoU  0860)  6  Bosw.  478;  Ogden  v.  Andre  0889)  4 
Bosw.  688;  Howland  v.  Myer  0860)  8  N.  Y.  290,  affirm- 
ing atib  nom.  AspinwaU  v.  Meyer,  8  Sandf.  180; 
Caryl  V.  McElrath  (1848)  8  Sandf.  176. 

In  a  suit  against  the  maker  of  a  note  given  to  an 
tnsuranoe  company  an  indorsement  by  the  preri* 
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dollars. **  The  evidence  further  tends  to 
prove  that  Harris  made  the  deposits  to  the 
credit  of  the  association's  account  in  the 
bank ;  that  be  was  the  only  one  that  came  to 
the  bank  to  attend  to  its  business ;  that  prior 
to  this  transaction  Harris  had  been  making 
deposits  botli  on  his  own  account  and  on  the 
account  of  the  association ;  that  he  was  in  the 
habit  of  depositing  checks  payable  to  the 
association,  indorsed  as  this  one  was,  and 
no  checks  came  to  the  bank  indorsed  in  any 
other  way ;  tliat  he  made  other  deposits  to 
his  own  credit  in  the  same  way ;  that  he 
"used  verv  often  to  deposit  the  entire  re- 
ceipts to  his  own  credit,  and  then  give  the 
company  a  check  to  cover  it,  and  deposit  it 


to  the  credit  of  the  association ;"  that  no  ob- 
jection was  ever  made  by  any  of  the  officers 
of  the  association  to  his  mode  of  doing  the 
business  at  the  bank,  and  this  check  was  not 
deposited  otherwise  than  in  the  regular  course 
of  his  business  with  the  bank.  It  further 
appears  from  the  evidence  that  in  April  or 
May,  1889,  Harris  absconded,  and  it  was 
thereafter  discovered  by  the  association  that 
there  was  a  shortage  in  bis  accounts,  and  that 
the  cl  eck  in  question  had  been  deposited  by 
him  to  the  credit  of  his  individual  account. 
In  July  thereafter  a  demand  was  made  on 
the  bank  for  a  return  of  the  money  collected 
thereon,  and  on  the  28th  of  September,  1889, 
this  suit  was  Instituted  for  its  recovery,  in 


dent  of  the  compaoy  is  prima  facte  snlllclent  to 
•how  hia  autborlty  to  make  the  transfer.  Oibot  v. 
Qtven  aSSS)  46  Me.  114;  Brown  v.  i>ODnuU  (i9SD  ia 
Me.  421.  77  Am.  Deo.  208. 

So  where  a  note  wa»  payable  to  the  order  of  a 
person  described  as  president  of  an  insurance  oom* 
pany  the  Indorsement  by  him  was  beld  suAolent  to 
transfer  the  tlUe.  Nichols  y.  Frothlngham  (1B6B) 
45  Me.  ao.  71  Am.  Deo.  680. 

Bren  when  an  taidorsement  was  made  after  the 
resltrnation  of  tbe  presldeat  of  an  insurance  com- 
pany it  was  held  suiBcient  prima  facte  to  transfer 
title  as  aaaiost  the  maker.  Patten  y.  Moses  (U61) 
40Me.286w 

In  Central  Bank  of  Brooklyn  v.  Lanflr  (1867)  1 
Bosw.  2QES,  a  note  was  Indorsed  by  the  vice-presi- 
dent of  a  company,  but  no  question  was  raised  as 
to  his  authority. 

An  indorsement  of  notes  by  tbe  treasorer  of  a 
oorporation  under  express  authority  or  when  be  is 
Its  general  Unancial  agent,  is  sutBdent.  Lester  v. 
Webb  (18S1)  1  Allen,  84. 

But  the  authority  of  the  treasurer  of  a  oorpora- 
tloB  to  indorse  negotiable  paper  must  be  shown 
either  by  resolution  or  by  ratiflcation  of  fllmilar 
dealings.  Knight  v.  Lang  (1856)  4  B.  D.  Smith,  881, 
tAbb.Pr.S3S7. 

Long  practice  of  the  treasurer  of  a  corporation 
to  Indorse  notes  is  presumptive  evidence  of  his 
continuing  authority  to  do  so,  and  oral  evidence  is 
admtaeible  to  prove  his  statements  that  the  Indorse- 
ment was  in  the  course  of  business  and  by  author- 
ity. Second  Nat.  Banic  of  Allentown  t.  Pettier  dc 
Stynus  Mfg.  Co.  (1888)  Zi  Jones  &  S.  218. 

Tbe  authority  of  the  president  treasurer  and 
general  manager  of  a  foreign  phosphate  company 
having  its  principal  place  of  business  in  the  state. 
So  indorse  its  notes,  is  a  question  of  fact  for  the 
Jury  wliere  there  is  evidence  that  he  was  in  tbe 
habit  of  making  such  indorsements.  Fifth  Nat. 
Bank  of  Providence  v.  Navassa  Phosphate  Oo. 
0800)  119  N.  Y.  868. 

The  treasurer  of  a  corporation  to  whom  drafts 
are  made  payable  by  name,  adding  the  word  **treas- 
nrer,**  may  authorize  an  attorney  to  indorse  them 
for  him  whether  he  could  do  so  or  not  in  case  of 
drafts  payable  to  the  company  by  name.  Shaw  v. 
Stone  (1848)  1  Cush.  288. 

Authority  or  a  recognised  course  of  business 
must  be  shown  to  make  good  the  indorsement  of  a 
note  by  the  secretary  of  a  corporation.  Oould  v. 
Union  Cent.  L.  Ins.  Oo.  (1882)  Gin.  Super.  Ct  8  Week. 
L.Bnll.28L 

The  secretary  of  a  mining  company  has  no  au- 
thority to  transfer  notes  in  payment  of  debts  of 
the  company.  Blood  v.  Marcuse  (1888)  88  OaL  560, 
89  Am.  Dec  48ft. 

Tbe  indorsement  of  a  note  by  the  secretary  of  a 
oorporation  with  the  knowledge  and  consent  of  its 
directors  is  evidence  of  bis  authority  and  tbe  pro- 
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ductton  of  the  note  thus  Indorsed  is  prima  facia 
evidence  of  the  Indorsee's  title  Williams  v.  Cheney 
(1865)  8  Gray,  21S. 

Batiflcation  on  the  trial  was  held  sufficient  to 
sustain  an  indorsement  by  the  secretary  of  a  cor- 
poration in  State  Trust  Co.  v.  Owen  Paper  Co. 
(Mass.)  Oct.  18, 1804. 

The  admlsslbfllty  of  evidence  of  an  indorsement 
by  the  secretary  of  an  insurance  company  on  a 
note  payable  to  the  treasurer  of  the  compauy  was 
sustained  in  Gould  v.  Union  Cent.  L.  Ins.  Co.  (1882) 
(Cin.  Super.  Ct)  8  Week.  L.  BulL  281.  The  court 
seems  doubtful  as  to  the  authority  to  make  the  in- 
dorsement, but  holds  tliat  the  evidence  was  com- 
petent as  far  as  it  went. 

The  indorsement  of  a  note  by  the  secretary  of  an 
insurance  company  alleged  to  be  that  of  the  com- 
pany by  falm  duly  authorised,  was  held  to  be  ad- 
mitted to  be  authorised  by  failure  to  deny  the  fact. 
Nicholas  V.  OUver  (1808)  88  N.  H.  218. 

The  same  was  held  as  to  the  indorsement  of  a 
note  by  the  secretary  of  a  railroad  company  as  to 
which  the  court  said:  '*If  it  was  not  their  act  it 
should  have  been  denied  by  affidavit.**  Frye  v. 
Tucker  a880)  24  111.  180. 

a  Of  bank  offieen  and  agenU, 

Since  the  business  of  banks  consists  so  largely  in 
dealing  with  negotiable  paper  the  question  as  to 
them  of  power  to  indorse  is  somewhat  different 
from  that  in  case  of  other  corporations. 

In  Hoyt  v.  Thompson  (1851)  6  N.  Y.  835,  the  court 
said,  although  it  was  not  actually  decided  in  the 
case,  that  if  the  tmnsfer  he  made  In  tbe  usual 
course  of  business  and  in  good  faith,  tbe  denial  of 
the  power  of  tbe  president  or  cashier  to  transfer 
negotiable  funds  of  the  bank  without  express  au- 
thority from  the  directors  is  erroneous. 

It  is  ssid  in  Allison  v.  Hubbell  (1861;  17  Ind.  UO, 
that  in  the  business  of  bauking  either  the  president 
or  cashier  is  authorized  to  btnd  the  Institution  by 
indorsing  bills  of  exchange,  etc.,  in  the  absence  of 
any  specified  manner  of  transacting  its  businpss, 
though  this  question  was  not  actually  in  tbe  case, 
which  was  as  to  the  signing  of  bills. 

The  cashier  and  president  of  a  bank  have  no  au- 
thority to  pledge  its  assets  for  antecedent  debts, 
although  they  may  dispose  of  Its  negotiable  securi- 
ties In  the  ordinary  course  of  business.  Tennessee 
V.  Davis  (1874)  50  How.  Pr.  447. 

The  Indorsement  of  a  note  by  the  president  of  a 
bank  is  held  in  Hallowell  k  Augusta  Bank  v.  Ham- 
lin (1817)  14  Mass.  180.  to  be  a  matter  not  within  his 
power  ex  offieio*  but  that  his  authority  must  be 
proved  by  legal  evidence. 

So  In  Smith  v.  Lawson  (1881)  18  W.  Va.  212,  41  Am. 
Rep.  688,  it  is  held  that  the  president  has  no  power 
etr  o^cio  to  transfer  negotiable  notes  in  consi'iera- 
tion  of  the  surrender  of  notes  of  another  ban  ,  al- 
though there  was  no  cashier  at  his  bank  and  i  was 
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the  form  of  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  association.  At  tbo 
close  of  all  the  evidence,  the  court  instructed 
the  jury  to  find  for  the  defendant.  Plaintiff 
thereupon  took  a  nonsuit,  and,  the  court  re- 
fusing to  set  the  same  aside,  the  plaintiff 
appeals. 

The  law  of  the  case  seems  to  be  within  a 
narrow  compass.  There  is  not  a  particle  of 
evidence  tending  to  prove  that  the  bank  did 
not  act  in  perfect  good  faith  in  this  transac- 
tion, in  respect  of  which  it  occupied  no 
fiduciary  relation  to  plaintiff.  It  does  not 
appear  from  the  evidence  to  what  purposes 
the  proceeds  of  the  check  were  ultimately 
applied  by  Harris, —it  may  have  been  to  his 


own,  or  to  those  of  the  association,  ^nor  Ifl 
this  a  matter  of  any  importance  upon  the 
present  issue.  The  bank  was  not  responsible 
for  the  proper  application  of  those  proceeds 
by  him.  Rev.  Stat.  1889,  $  8691.  The  check 
was  a  negotiable  instrument.  Fhmoui  Shoe 
<ft  Clothing  Co.  v.  Crotswhite  (Mo.)  26  L. 
R.  A.  568.  The  credit  given  to  the  accotint 
of  Harris  was  the  same  as  if  the  money  had 
been  paid  him  on  the  check,  and  had  been 
immediately  placed  back  by  him  and  credited 
on  his  own  account.  Benton  v.  German- 
American  Nat,  Bank,  122  Mo.  882 ;  Oddie  v. 
National  City  Bank,  45  N.  T.  785,  6  Am. 
Rep.  160 ;  2  Morse,  Banks  &  Banking,  ^  451. 
The  bank  thereby  became  a  purchaser  for 


shown  that  he  mm  In  the  habit  of  reoeivlog  deposltB 
and  payments.  But  it  was  held  that  such  traosfers 
by  the  president  might  be  ratified  by  permitting 
him  to  carry  on  the  pracdoe. 

The  validity  of  the  indorsemeDt  of  a  note  by  the 
pieeldeDtof  a  bank  is  sustained  in  Aiken  v.  Marine 
Bank  of  Milwaukee  (1868)  16  Wis;  680,  as  being 
within  his  implied  authority. 

In  Spear  v.  Ladd  (1814)  11  Mass.  94,  it  is  said  that 
the  president  of  a  bank  may  be  authorized  to  in- 
dorse notes  by  virtue  of  his  oflloe  and  by  vote  of 
the  directora. 

The  authority  of  the  president  of  a  bonk  to  In- 
dorse and  transfer  a  note  payable  to  the  cashier 
but  belonging  to  the  bank,  was  denied  In  Kennedy 
V.  First  Nat.  Bank  (U.  8.  a  O  6  Gin.  L.  BulL  219, 
but  in  that  case  it  was  held  that  the  reoelpt  of  the 
proceeds  acknowledged  by  the  vice-president  of 
the  bank  and  approved  by  the  oaaliier  was  a  ratifl- 
oation  of  the  Indorsement. 

In  Palmer  v.  Nassau  Bank  (1875)  78  111.  880,  an  in- 
dorsement m  the  name  of  the  president  of  the  bank 
described  as  president  on  the  transfer  of  the  note 
to  him  was  sustained,  but  it  did  not  appear  that  he 
wrote  the  indorsement  or  had  anything  to  do  with 
it,  nor  was  any  question  raised  as  to  his  authority 
to  indorse  notes.  The  court  said  It  did  not  know 
of  any  legal  inability  in  the  bank  through  its  agent 
and  president  to  transfer  by  Indorsement,  the  legal 
title  of  the  note  to  him. 

An  indorsement  by  the  president  of  a  bank  for 
the  bank  on  his  own  note  where  the  proceeds  were 
credited  to  the  bank,  was  held  binding  on  the 
bank.  Central  Trust  Go.  v.  Cook  County  Nat. 
Bank  a883)  15  Fed.  Rep.  885. 

The  general  agent  of  a  txink  possessing  more 
than  ordinary  oashler*s  power  was  held  in  Mer- 
chants Bank  of  Macon  v.  Central  Bank  of  Georgia 
a84fi)  1  Oa.  US,  44  Am.  Dec  665,  to  have  power  to 
indorse  In  obtaining  the  discount  of  a  bill. 

As  to  the  cashier  of  a  bank  It  is  held  in  Carey  v. 
Giles  (1861)  10  Ga.  9,  that  the  payment  of  a  debt  by 
a  bank,  or  securing  the  same  by  transfer  of  se- 
ourltles,  la  an  act  which  belongs  to  his  oflloe  and 
which  he  may  rightfully  do.  And  it  was  held  in 
that  case  that  evidence  to  the  effect  that  there  was 
no  legal  president  and  boavd  of  directors  at  the 
time  was  inadmissible  for  the  purpose  of  showing 
that  such  transfers  were  invalid. 

This  doctrine  of  the  power  of  a  cashier  to  Indorse 
negotiable  securities  of  the  tMink  is  held  by  a  large 
number  of  authorities.  They  agree  that  so  long  as 
the  indorsements  are  in  the  regular  course  of  bus- 
iness a  cashier  has  prima  facie  authority  to  make 
them.  Fleckner  v.  Bank  of  United  States  (1828)  Zl 
U.  8. 8  Wheat.  888, 5  L.  ed.  681;  Lafayette  Bank  v. 
State  Bank  of  niinols  (1847)  4  McLean,  S08;  WUd  ▼. 
Bank  of  Passamaquoddy  (1825)  8  Mason,  605;  Umted 
States  V.  Greene  (iSan)  4  Mason,  487:  Blair  v.  First 
Nat  Bank  of  Mansfield  a877>  %  FUpp.  Ill,  6  Bep, 
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40;  Lannlng  v.  Lookett  (1888)  10  Fed.  Eep.  lO: 
Everett  v.  United  States  (1887)  6  Port.  (Ala.)  ISS,  80 
Am.  Dec  664;  Bank  of  the  State  v.  Wheeler  (1868)  a 
Ind.  90;  Merchants  Ins.  Co.  of  New  Orleans  v.  Cbau- 
vin  (1844)  8  Bob.  (Ls.)  49;  Haynes  v.  Beckman?s  Sno- 
oession  (1851)  6  La.  Ann.  204;  Farrar  v.  Gilman  (1841) 
19  Me.  440. 86  Am.  Dec  766;  Cooper  v.  Curtis  a649) 
80  Me.  488;  Kimball  v.  Cleveland  (1857)  4  Mich.  600; 
Harper  t.  Calhoun  (1848)  7  How.  (Miss.)  2(B;  Crocket 
V.  Young  (1848)  1  Smedes  &  M.  241;  Oorser  ▼.  Paul 
(1860)  41N.  H.  24, 77  Am.  Dec  768;  City  Bank  of  New 
Haven  v.  Perkins  (1864)  20  N.  Y.  664,  afllrming  4 
Bosw.  420;  Bobb  v.  Boss  County  Bank  (1864)  a 
Barb.  601;  Coats  v.  DonneU  (1888)  94  N.  Y.  lOB; 
Smith  V.  LawBon  (1881)  18  W.  Ya.  SUMBST,  41  Am. 
Bep.  688. 

The  case  of  Merchants  Ins.  Co.  of  New  Orleans 
V.  Chauvin,  tufira,  distinguishes  that  of  United 
States  Bank  v.  Fleckner  (1820)  8  Mart.  (La.)  809, 18 
Am.  Dec  287,  In  which  it  was  held  that  a  cashier 
was  not  authorised  to  indorse  and  transfer  a  note, 
and  evidence  of  usage  of  that  kind  was  rejected;  bat 
the  later  case  distinguishes  it  on  the  ground  of  a 
resolution  whereby  m  the  Fleckner  Osse  the  pres- 
ident and  cashier  had  been .  expresdy  given  au- 
thority to  act  in  the  matter  in  question.  If  the 
case  cannot  be  distinguished  It  Is  then  dearlj 
overruled  and  against  nearly  the  whole  current  of 
authorities. 

Although  the  statute  says  that  **  contracts** 
made  by  a  banking  association  and  ^all  bills** 
shall  be  siflmed  by  '*  the  president,  or  vioe-presideofe 
and  cashier,"  usage  of  cashiers  to  indorse  nego- 
tiable paper  in  the  business  of  banldng  is  held  un- 
affected by  the  statute.  Jones  v.  Hawkins  (1861)  IT 
Ind.  66a 

Although  the  charter  of  a  bank  provides  that 
'*  every  contract  or  agreement*'  on  behalf  of  the 
company  shall  be  signed  by  the  president  and 
countersigned  by  the  cashier,  the  cashier  may 
make  valid  indorsements  of  negotiable  paper. 
Maxwell  v.  Planters  Rank  (1860)  10  Humph.. 607. 

The  indorsement  of  notes  for  collection  is  park 
of  the  regular  business  of  a  bank  which  a  cashier 
has  implied  authority  to  do.  Corser  v.  Paul  (10801 
41 N.  H.  84,  77  Am.  Deo.  768. 

The  power  of  a  cashier  to  Indorae  notes  for  col- 
lection Is  also  sustained  in  Hartford  Bank  v. 
Barry  (1821)  17  Ifass.  97,  in  which  the  court  denies 
that  the  cashier  can  transfer  the  property  of  the 
corporation  in  the  note  but  can  only  transfer  it  so 
far  as  Is  necessary  to  collect  It.  The  doctrine  thus 
announced  in  this  early  Massachusetts  case  was 
not  necessarily  decided  therein,  as  the  only  power 
Involved  was  that  to  indorse  for  collection  and  this 
was  sustained  while  in  addition  the  acts  were  held 
to  have  been  ratllled  by  the  corporation,  and  the 
doctrine  there  unnecessarily  dedared  Is  substan- 
tially obsolete  now. 

In  Bank  of  the  State  of  New  York  y.  Itanen 
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^▼alue  in  the  ordinary  course  of  busiDefls  of 
-the  instrument,  and  entitled  to  collect  the 
proceeds  thereof  to  its  own  account,  if  it  ac- 
oaired  plaintiff's  title  by  indorsement.  So 
tliat  the  only  question  is.  Did  Harris,  in  bis 
official  capacity  as  secretary,  have  power  to 
transfer  the  check  by  indorsement?  By  the 
l>7-]aw8,  the  secretary  was  made  the  general 
fLscal  agent  of  the  association,  the  custodian  of 
»11  its  securities,  whether  bonds,  bills,  notes, 
dnfta.  checks,  or  whatever  their  form  might 
t>6.  To  him,  and  to  him  alone,  was  intrusted 
the  duty  of  keeping  the  accounts  of  the  asso- 
ciation, and  of  collecting  all  moneys  due  or 
coming  to  the  association  on  account  of  such 
'■ecurities,  or  from  any  other  source.     All 


moneys  were  to  pass  through  his  hands  into 
those  of  the  treasurer,  whose  only  authority 
was  to  rece*7c  the  moneys  of  the  association 
from  the  secretary,  aod  pay  the  same  out  in 
the  manner  prescribed  by  the  by-laws.  The 
by-laws  were  of  course  made  for  an  associa- 
tion to  be  conducted  in  accordance  with  the 
business  principles  of  the  ase,  and  it  would 
be  a  strange  construction  of  those  by-laws, 
in  an  age  in  which  nine  tenths  of  the  busi- 
ness of  Ihe  country  is  transacted  through  the 
medium  of  bills  of  exchange,  inland  orafta, 
and  bank  checks,  to  hold  that  this  secretary — 
who,  it  is  conceded,  had  full  power  to  col- 
lect the  loan  from  Richardson,  and  in  doing 
80  to  receive  the  check  of  Brumback  there- 


Branch  of  State  Bank  of  Ohio  attS)  36  Barti.  832,  an 
indoiSBment  by  a  caabier  was  held  to  be  simply  for 
collection  and  not  to  bind  the  bank  as  indoner, 
«nd  the  court  said:  **  It  nowheie  appears  that  the 
eashler  was  authorised  to  affix  his  name  or  that  of 
the  bank  for  the  purpose  of  making  the  bank  lia- 
ble OD  a  contract  of  Indonement."  But  the  effect 
of  thts  case  to  limit  the  generally  reooimlzed  doc- 
trine of  the  implied  powers  of  cashiers  is  nulUfled 
hj  the  fact  which  appears  from  a  statement  In 
Bank  of  the  State  of  New  York  ▼.  Muskingum 
BTODch  of  the  Bank  of  the  State  of  Ohio,  29  N.  Y, 
en,  8S!7,  that  the  decision  was  reveised  by  the  court 
of  appeals  on  grounds  which  are  not  autborl- 
Catlvely  stated  as  there  was  no  opinion  published. 
But  the  statement  of  counsel  as  to  the  reversal  of 
ahe  case  adds  that  it  was  understood  to  be  reversed 
on  the  ground  that  the  question  involved  was  for 
ibe  jury. 

In  the  case  of  Bank  of  the  State  of  New  York  v. 
Muskingum  Branch  of  the  Bank  of  the  State  of 
Ohio  (IfllM)  20  N.  Y.  61iB,  it  was  held  that  a  casbier*B 
indorsement  for  collection  would  bind  the  bank  In 
favor  of  a  bona  fide  holder  of  negotiable  paper, 
Although  it  had  been  fraudulently  discounted  by 
the  bank  to  which  it  Kas  sent  for  oollectloiL 

When  indorsements  by  a  cashier  are  outside  the 
4irdlnary  oouxae  of  business  the  question  becomes 
M  different  one.  But  in  BIssell  v.  First  Nat.  Bank 
of  Franklin  (1871)  09  Pa.  41ft.  where  a  cashier  of  a 
inlvate  bank  for  the  accommodation  of  a  customer 
took  a  draft,  which  he  was  unable  to  cash  and 
which  had  been  made  payable  to  his  bank,  to  the 
4saahier  of  another  bank  on  the  street  after  bank- 
ing hours,  and  indorsed  It  to  obtain  a  discount  of 
the  draft  from  the  other  cashier,  it  was  held  to  be 
a  valid  transaction  and  indorsement.  In  this  case 
the  act  seems  to  have  been  done  in  reality  as  bank 
business  to  accommodate  thebank*sowo  customer 
aimply  because  the  bank  Itself  oould  not  discount 
4he  draft  for  lack  of  funds. 

But  the  indorsement  by  a  cashier  of  a  note  made 
payable  to  the  bank  for  the  purpose  of  discount 
Imt  which  the  bank  bad  not  taken  and  did  not 
own,  was  held  outside  the  scope  of  his  authority, 
in  Elliot  Y.  Abbot  as«2)  12  N.  H.  649, 87  Am.  Deo. 
2SPI.  The  indorsement  here  seems  to  have  been 
merely  to  give  the  holder  a  right  of  action  and 
made  after  he  had  taken  it  and  after  the  maker  had 
absconded.  The  plaintiff  declared  as  Indorsee  aod 
the  court  held  that  his  action  in  that  form  must 
fail. 

The  payment  of  a  depositor  by  transferring  to 
klm  negotiable  paper  owned  by  the  bank  Is  not 
within  the  usual  course  of  business  and  therefore 
not  within  the  Implied  authority  of  the  cashier. 
Bchneltman  v.  Noble  (1888)  75  Iowa,  120. 

Especially  when  the  bank  has  bcMOome  insolvent 
the  transfer  of  negotiable  securities  to  give  a  pref- 
erence to  a  creditor  is  outside  the  authority  of  the 
cashier.   Lamb  v.  Cedl  (1888)  28  W.  Va.  660L 

17  L.  K.  A. 


Btill  more  clearly  Is  this  true  where  the  preferred 
creditor  Is  one  of  the  directors  of  the  bank.  And 
In  such  case  a  statutory  restriction  on  transfers  of 
property  of  the  bank  exceeding  a  thousand  dea- 
lers without  resolution  of  the  board  of  directors 
Is  held  appUcable.  Gillet  v.  Phillips  1I86D)  18  N.  Y. 
114. 

A  cashier  may  transfer  a  certificate  of  deposit 
issued  by  his  bank  and  made  in  his  favor  describ- 
ing him  as  cashier.  8t.  Louis  Perpetiud  Ins.  Go.  v. 
Cohen  (1845)  9  Mo.  421. 

A  cashler*8  indorsement  of  a  note  to  himself  was 
held  in  Preston  v.  Cutter  (1888)  64  N.  U.  461,  to  be 
valid  until  avoided  by  the  bank  even  if  not  author- 
ised, but  In  that  case  it  was  found  to  have  been 
authorized. 

A  statement  by  a  cashler-oo  the  sale  of  a  bill  that 
it  Is  perfectly  safe  although  he  did  not  indorse  the 
bill,  is  held  to  amount  to  a  warranty  binding  the 
bank.  Sturges  v.  Bank  of  Circle ville  (1860)  11  Ohio 
Bt  158, 78  Am.  Dec.  296. 

But  the  transfer  of  non-negotiable  instruments 
of  a  bank  is  held  to  be  outside  the  scope  of  the 
cashier's  implied  authority.  Holt  v.  Bacon  (1868) 
25  Miss.  667;  Bamck  v.  Austin  (1856)  21  Barb.  241. 

A  blank  transfer  made  by  a  cashier  on  stock  held 
a^  collateral  when  he  surrendered  it  to  the  debtor 
has  been  held  to  bind  the  bank  in  favor  of  a  per- 
son who  was  subsequently  defrauded  by  tbe  aid  of 
the  blank  transfer.  Mattbews  v.  Massachusetts 
Nat  Bank  0874)  Holmes,  C.  C.  886. 

A  mere  clerk  acting  for  a  cashier  in  his  absence 
has  authority  to  transmit  a  note  to  anotiier  bank 
for  collection,  but  cannot  otherwise  transfer  or 
dispose  ol  it  or  give  any  title  thereto  except  what 
is  necessary  for  collection.  Potter  v.  Merchants 
Bank  of  Albany  a804)  28  N.  Y.  641. 86  Am.  Dec  278. 

The  vice-president  of  a  national  bank  has  prima 
facie  authority  to  guarantee  a  note  transferred  bj 
it,  and  tbe  bank  while  retaining  the  proceeds  is  es- 
topped to  deny  his  authority  to  make  the  guaranty. 
People's  Bank  of  Belleville  v.  Manufacturers  Nat, 
Bank  of  Cniicago  (1880)  101  0.  &  181, 25  L.  ed.  907. 

Directors  of  a  bank  may  authorize  one  of  their 
number  to  indorse  its  securities.  Northampton 
Bank  v.  Pepoon  (1814)  11  Mass.  288. 

The  treasurer  of  a  savings  bank  must  have 
spedflc  authority  in  order  to  be  entitled  to  make 
indorsements  outside  of  the  ordinary  course  of 
business.  Such  an  indorsement  without  recourse 
on  paper  In  which  the  bank  had  only  a  nominal 
interest  was  held  sufficient  after  it  had  been  acqui- 
esced In  long  enough  to  raise  a  presumption  of  his 
authority.    Chase  v.  Hathorn  (1878)  61  Me.  606. 

Authority  given  to  a  savings  bank  trebsurer  to 
sell  notes  does  not  include  authority  to  indorse 
them.  Bradlee  v.  Warren  Five  Cents  8av.  Bank 
(1879)  127  Mass.  107, 84  Am.  Bep.  85L 

in.  Indorsement  for  aeeommodation. 
Parol  authority  may  be  sufficient  to  authorise  the 
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for.  payable  to  the  association,  and  who  had 
ful)  power  to  collect  said  check — bad  not  the 
po^  tr  to  indorse  the  check  for  the  associa- 
tion, in  order  that  he  might  have  in  hand 
the  \ictiial  money  which  he  was  required  to 
recei  ve  and  to  pay  over  to  the  treasurer.  Al- 
though the  by-laws  do  not  in  express  terms 
give  the  power  to  indorse  checks,  or  to  give 
acquUtasces  for  money  received  on  account 
of  ilio  association,  yet  these  powers  are  nec- 
essarily  implied  in  the  power  given  to  the 
secretsTV  to  collect  its  securities  and  pay  the 
money  for  the  same  to  the  treasurer.     While 


by  the  by-laws  all  moneys  are  to  pass  througl^ 
the  hands  of  the  secretary  into  those  of  £» 
treasurer,  and  he  must  have  all  the  power 
necessary  to  enable  him  to  collect  the  moneys 
for  such  securities,  and  have  it  on  hand  for 
that  purpose,  they  do  not  contemplate  that  it 
shall  remain  in  his  hands  for  any  consider- 
able length  of  time,  or  that  it  sliall  be  paid 
out  by  him- at  all ;  and,  in  order  that  no  lofl» 
or  inconvenience  may  result  therefrom,  the 
accounts  showing  the  condition  of  its  treas- 
ury were  open  at  all  times  to  the  inspectioi^ 
of  the  board  of  directors,  whose  duty  it  wa» 


maker  of  a  note  to  Indorse  for  his  own  benefit 
the  payee*8  name^  upon  It.  Tumbull  v.  Trout  (1888) 
1  HaU,  886. 

Aoquiesoenoe  in  the  signing  of  one*B  name  by  an- 
other on  the  back  of  a  note  as  accommodatton  In- 
dorser  may  be  suffloient  evidence  of  authority  to 
make  the  indorsement  Forsyth  v.  Bay  (1868)  46 
Me.  178. 

The  fact  that  an  indorsement  is  made  as  a^rent  is 
not  surfiotent  to  put  one  on  inquiry  as  to  the  power 
to  make  the  indorsement,  which  Is  in  fact  only  for 
aooommodatlon,  especially  when  the  acrent  states 
that  the  indorsement  is  to  obtain  money  for  the 
business  of  his  princlpaL  Edwards  v.  Thomas 
a877)66Mo.46S. 

But  in  Bngland  it  is  held  that  an  indorsement 
**ptr  pro  **  li  notice  that  it  is  made  by  spedal  au- 
thority and  puts  one  on  inquiry  as  to  any  limita- 
tions on  the  agent's  authority.  So  an  indorsement 
perproe,  by  the  manager  of  a  banking  company 
when  made  for  an  accommodation  Is  not  binding  if 
not  in  fact  authorized.  Alexander  v.  Mackenzie 
(1880)  8  a  B.  768.18  L.  J.  C.  P.  94, 18  Jnr.  846. 

The  president  of  an  insurance  company  has  no 
implied  authority  to  indorse  a  note  foe  accommo- 
dation by  virtue  of  his  authority  to  indorse  where 
the  corporation  is  to  receive  the  proceeds  or  bene- 
fit of  the  transaction.  ^Etna  Nat.  Bank  v.  Charter 
Oak  L.  Ins.  Co.  (1882)  60  Conn.  167. 

The  president  of  a  manufacturing  company  is 
also  held  to  have  bad  no  authority  to  indorse  com- 
mercial paper  for  accommodation  of  makers  or 
for  ti  consideration  paid  by  them.  Kational  Park 
Bank  v.  Qerman  American  Mut.  Warehousing  & 
Seour.  Co.  (1889)  8  L.  R.  A.  673, 118  N.  Y.  281. 

A  treasurer  of  a  manufacturing  company  has  no 
authority  to  indorse  notes  for  accommodation  by 
virtue  of  a  custom  to  Indurae  notes  in  the  usual 
course  of  business.  Re  Wrentham  Mfg.  Co.  (1872) 
«  Low.  Dea  119;  Ex  parte  Estabrook  (1877)  Id.  647. 

The  managing  agent  of  a  corporation  cannot 
bind  it  by  an  accommodation  indorsement  in  favor 
of  a  person  who  took  a  note  from  the  maker  and 
required  him  to  get  an  indorsement  before  accept- 
mg  it  in  payment  for  a  purchase.  But  the  court 
said  that  if  the  note  had  been  transferred  by  the 
corporation  in  the  purchase  of  goods  by  it  the  in- 
dorsement wouid  have  been  binding,  Odlome  v. 
Maxoy  (1816)  18  Mass.  178. 

A  bank  discounting  a  note  for  the  maker  and 
passing  the  proceeds  to  his  credit  cannot  hold  the 
payee  as  an  Indorser  on  an  unauthorized  indorse- 
ment by  bis  agent  for  accommodation,  although 
the  agent  had  general  authority  to  Indorse  notes 
and  bills.  Wallace  v.  Branch  Bank  at  Mobile  (1840) 
1  A  la.  666.  The  court  says  in  this  case  that  it  Is  well 
settled  that  a  person  dealing  with  a  special  agent  is 
bound  to  know  the  extent  of  his  power.  But  the 
case  did  not  involve  any  question  of  the  rights  of 
a  bona  fide  holder  without  knowledge  of  the  ao- 
commodatlon  character  of  the  indorsement. 

To  similar  effect  is  the  case  of  Eingslev  v.  Bank 
of  State  (1888)  8  Terg.  107,  in  which  it  was' held  that 
power  to  ^indorse  notes  payable  and  negotiable  at 
•^L.R.A. 


the  Branch  Bank*^  did  not  authorize  an  original  in- 
dorsement as  security  for  a  third  person.  In  Uils- 
oase  the  note  said  at  the  bottom,  '^Credit  the- 
drawer  J.  N.  by  his  atto.,**  and  the  note  was  in  fact 
made  to  the  bank  and  the  drawer  thereof  wa» 
credited  with  the  proceeds. 

An  Indorsement  by  an  agent  for  his  own  benefit 
under  general  power  to  make  Indorsements  is  not 
binding  in  favor  of  a  bank  which  discounts  the- 
paper  for  the  agent.  Stainbaok  v.  Bank  of  Vir- 
ginia (1864)  11  Gratt  208. 

An  indorsement  for  accommodation  bjr  the  treas- 
urer of  a  corporation  is  not  a  corporate  act  and 
does  not  make  the  corporation  liable  even  to  % 
bona  fide  holder  in  the  absence  of  any  by-law  or 
usage  or  ratification  showing  his  authority  to  make 
indorsements.  Wabllg  v.  Standard  Pump  Ov 
(1880)80N.Y.&B.89a 

In  the  absence  of  any  proof  that  notes  Indorsed 
by  the  manager  of  a  corporation  were  In  its  bn^ 
iness,  or  that  it  received  any  benefit,  or  that  tbe- 
manager  had  any  authority  to  bmd  it  in  that  form*, 
but  where  it  seemed  on  the  contrary  that  it  did 
not  concern  the  corporation's  business,  the  court 
regarded  the  indorsement  as  without  authority. 
No  question  of  a  bona  fide  holder  was  suggested* 
Middlesex  County  Bank  v.  Hlrsch  Brothers  Veneer 
Mfg.  Co.  (1889)  24  N.  Y.  8.  B.  297. 

But  it  is  expressly  and  dearly  held  that  a  bona, 
fide  holder  can  recover  against  the  principal  on  in. 
dorsementa  made  by  an  agent  who  has  general 
power  to  indorse,  although  the  mdoraements  are- 
in  fact  made  for  accommodation  only.  Nortb 
River  Bank  v.  Aymar  (1842)  8  Hill,  283. 

So  the  usage  of  a  secretary  to  Indorse  notes  whei^ 
acquiesced  in  by  the  corporation  makes  his  in- 
dorsement for  accommodation  bmdingon  the  corn- 
pany  in  favor  of  a  bona  fide  holder.  Bank  of  Au- 
burn V.  Putnam  (1807)  8  Keyes,  848, 1  Abb.  Appi,. 
Dec.  80. 

So  a  corporation  was  held  liable  to  a  bona  fide^ 
holder  on  an  accommodation  indorsement  of  s^ 
note  by  its  president  and  financial  officer  for  the- 
corporation  in  Mechanics  Bkg.  Asso.  v.  New  York 
ft  8.  White  Lead  Co.  (1806)  86  N.  Y.  60&  But  in  thi» 
case  no  question  was  made  as  to  the  authoritj  of 
the  officer. 

The  Indorsement  of  a  note  by  a  cashier  merely 
for  accommodation  binds  the  bank  In  favor  of  % 
bona  fide  purchaser.  Houghton  v.  First  Nat.  Bank 
of  Elkhom  (1870)  26  Wis.  668,  7  Am.  Rep.  107. 

But  a  cashier  cannot  bind  the  bank  as  an  aoooi»> 
modation  Indorser  of  his  own  note.  West  St.  Louto- 
Sav.  Bank  v.  Parmalee  (1877)  86  U.  &  697, 24  L.  ed. 
490.  affirming  West  St.  Louis  Sav.  Bank  v.  Shawnee- 
County  Bank,  8  Dill.  4061 

Somewhat  akin  to  the  subject  is  the  decision  that 
an  agent  employed  to  collect,  who  for  the  aooom- 
modatlon  of  the  debtor  indorses  a  bill  m  his  owi» 
name  and  gets  money  which  he  sends  to  his  prin- 
cipal, cannot  charge  the  princiiMa  with  the  1< 
when  compelled  to  pay  on  his  indorsement.  Hinc 
V.  BuUer  (1844)  88  N.  a  807.  &  A.  B. 
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each  month  to  meet,  ascertain  the  amount  in 
tbe  treasorj,  and  loan  the  same  if  practicable. 
Had  these  officers  discharged  their  duties, 
the  exact  condition  of  the  fund  arising  from 
the  collection  of  the  loan  to  Richardson 
T^ould  have  been  known  to  them  within  ten 
or  fifteen  dajs  after  it  had  been  received  by 
Harris,  and  they  could  have  then  taken  such 
measures  for  its  disposal,  and  tbe  protection 
of  the  association,  as  to  them  might  have 
aeemed  necessary  and  proper.    If  the  associa- 


I  tion  has  met  with  any  loss  by  reason  of  » 
!  misapplication  of  that  fund,  it  must  be 
charged  to  a  breach  of  the  trust  reposed  in 
one  of  its  officers,  and  the  neglect  of  duty  by 
the  others.  It  cannot  be  charged  to  the  bank 
on  account  of  this  transaction  had  with  ite 
secretary,  who  therein  acted  clearly  withia 
the  scope  of  his  authority. 
The  judgment  u  affirmed. 

All  concur. 
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WilUam  MoMULLAN,  Beept., 

V. 

DICKINSON  CO.,  AppL 
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*!•  WiMrat  oader  a  eontraet  for  per* 
■onal  eerrlea*  the  waffee  are  payable 
f f*  *^*Ttn1lfii^Ftei  and,  before  the  term  of 
SRnrioe  expires,  the  master  dismisses  tbe  servant 
wltboat  bto  fault,  and  tbe  wagus  are  paid  up  to 
tbe  tune  of  dismissal.— Held,  the  liability  of  the 
master  to  the  servant  is  not  an  absolute  Uabllitv 
for  wases  for  oonstruotlve  service  darlnflr  tbe 
iMilance  of  tbe  term,  buta  contlnicent  liability  of 
Indemnity  for  loss  of  wsffes.  This  liability  ac- 
craes  by  Installments  on  suooesslve  oonttnicen- 
des,  each  of  which  00Dst:t8  In  tbe  failure  of  the 
■enrant  without  bis  fault  to  earn,  during  an  In- 
stallment period,  the  amount  of  wafres  which  he 
would  have  earned  had  the  contract  been  per- 
formed, and  the  defldeney  a  the  measure  of 
damagea  The  original  breach  Is  not  total,  but 
the  failure  to  pay  the  successive  lostallments 
eonstltutes  successive  breaches,  and  suooesBlve 
actions  may  be  maintained  for  tbe  recovery  of 
the  Installments  of  damages  as  they  accrue.  If 
any. 

8*  This  Is  the  mleef  damages  osually 
alloired  under  tbe  fiction  of  constructive 
service,  but  that  fiction  Is  rejected  as  false  and 
InooDsistent  with  that  rule,  while  the  rule  itself 
Is  retained. 

8*  It  doee  net  foUew,  because  of  tbis,  that 
the  discharged  servant  cannot.  If  he  so  elect, 

t  oonsider  the  breach  total,  bring  an  action  for  all 
his  damages,  and  recover  all  accruing  up  to  the 
time  of  the  trial;  but  It  Is  held  that  prospective 
damages  beyond  tbe  time  of  trial  are  too  con- 
tingent and  uncertain  to  be  allowed. 

aanuary8Q,18B6b)] 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Hennepin  County,  sus- 
taining a  demurrer  to  the  answer  in  an  action 
brought  to  recover  unearned  salary  caused  by 
defendant's  wrongfully  discharging  plaintin 
from  its  service.  Affirmed. 
The  facts  are  stat^  In  the  opinion. 

•Headnotes  by  Oastt,  J, 

Nora—The  above  case  Is  In  direct  confiict  with 
that  of  Ohnstead  v.  Bach  (Md.)  22  L.  R.  A.  74,  in 
sustaining  the  right  to  successive  actions  for  breach 
of  contract  by  wrongful  discharge  of  employ^, 
•Dd  the  other  authorities  on  the  question  are  exten- 
■Iveiy  dlseusaed  In  thee 
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Mr.  Henry  J.  Hern,  with  Mewn.  Pea-^ 
nesTt  Welch  ft  HajrneSf  for  appellant: 

The  form  of  judgment  and  satisfaction  con- 
slituted  a  full  defense  to  this  action. 

Jama  ▼.  AUen  County,  44  Ohio  St.  236,  59 
Am.  Rep.  821;  Moodif  v.  Leven'eh,  4  Daly,  401; 
Colburn  v.  Woodworth,  81  Barb.  881;  Howard 
V.  Daly,  61  N.  T.  862,  19  Am.  Rep.  285;  Rich- 
ardaon  v.  Eagle  Maeh,  Worke,  78  Ind.  422,  41 
Am.  Rep.  584;  .Mna  L.  Ine,  Co,  v.  Nexten^  84 
Ind.  847,  48  Am.  Rep.  91;  Buiherland  v. 
y^yer^  67  Me.  64;  Tarhoz  v.  Hartcnslei.^  4t 
Baxt.  78;  East  Tenneesee,  V.-  d  O,  R,  Co,  v. 
Staub,  7  Lea,  897;  Litchenetein  v.  Brooke^  75 
Tex.  196;  Keedy  v.  Long,  5  L.  R.  A.  759.  71 
Md.  885;  Keedy  ▼.  Crane.  71  Md.  895;  Cham- 
berlin  ▼.  McCaliater,  6  Dana  852;  Booge  ▼. 
Fneifie  Railroad,  88  Mo.  214,  82  Am.  Dec. 
160;  EUlerlon  v.  Emmenn,  6  C.  B.  178;  Wood,. 
Mast.  <&  S.  2d  ed.  ^  127,  p.  261;  2  Scdgw. 
Damages,  8th  ed.  §  666,  pp.  889,  407. 

Plaintiff  claims  to  recover  in  tbis  acttoa 
for  purely  constructive  service. 

The  first  action  having  been  brought  to  re- 
cover upon  tbe  theory  or  constructive  service 
wholly,  this  former  action  was  in  contempla- 
tion of  law  an  action  for  damages  for  the 
breach  of  tbe  contract  caused  by  Ibo  wrongful 
discharge.  Tbe  present  action  is  likewise 
purely  an  action  for  damages  for  the  breach 
of  the  contract. 

A  servant  wron^ully  discharged  has  baa 
his  election  of  remedies. 

1.  He  may  treat  the  contract  as  continuing 
and  brin^  the  action  against  the  master  for 
breaking  it 

2.  If  wages  are  not  paid  up  to  tbe  time  of 
the  discharge,  he  may  treat  the  contract  as  re- 
scinded and  sue  on  a  quantum  meruit  for 
services  actually  performed. 

Wood,  Mast.  &  S.  p.  250. 

By  tbe  first  remedy  the  servant  can  recover 
not  onlv  for  wages  actually  earned  but  also  for 
probable  loss  in  being  unable  to  secure 
equally  profitable  employment. 

Ibid.;  Oandell  ▼.  Fontigny,  4  Campb.  875; 
Ooodman  v.  Po€oek,  15  Q.  B.  576. 

This  pernicious  doctrine  of  constructive 
service  received  sanction  in  some  of  the  earlier 
decisions  of  the  nisi  prius  courts. 

llwmpson  V.  Wood,  1  Hilt.  96;  Huntington 
V.  Ogdennburgh  db  L.  C,  R,  Co.  83  How.  Pr. 
416;  Beim  v.  Wolf,  1  E.  D.  Smith,  78. 

These  cases,  however,  recognizing  this  doc- 
trine, were  subsequently  overruled  in  Howard 
Y.  Daly,  61 N.  Y.  862,  19  Am.  Rep.  285. 
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After  the  seryant  Is  dismissed  he  cannot  re- 
cover for  services. 

Perra  ▼.  Dickerton,  85  N.  Y.  845,  89  Am. 
Rep.  663;  CoiburnY.  Woodworth,  dl  Bath.  dS^; 
Howard  ▼.  Daly,  iupra. 

It  is  immaterial  that  the  plaiDtiff  may  have 
intended  only  to  sue  in  the  first  action  for 
wagis  upon  the  theory  of  constructive  serv- 
ice; it  must  be  held  to  be  an  action  for  dam- 
ages whether  so  intended  or  not. 

1  Sutherland  Damaji^s,  17o-184;  Totu  ▼. 
Baeen,  57  How.  Pr.  516;  Afiller  v.  Covert,  1 
Wend.  487;  Forrington  v.  Payne,  15  Johns. 
482;  Smith  v.  Jones,  Id.  229. 

The  prosecution  of  subsequent  action  by  the 
servant  after  one  recovery  has  been  had  may 
be  enjoined  in  equity  even  though  the  wages 
are  payable  weekly.  The  contract  is  enure 
and  but  one  action  is  maintainable. 

Tarbox  v.  Hdrtenntein,  4  Baxt.  78;  Eaii  Ten- 
nessee, V.  &  G.  n.  Co,  V.  IStaub,  7  Lea.  897; 
JAtchenstein  v.  Brooks,  75  Tex.  196;  Ohamber- 
lin  V.  McOtlister,  6  Dana,  852;  Keedy  v.  Ijong, 
5  L.  It.  A.  759,  71  Md.  885;  Keedy  v.  Orane, 
71  Md.  Si's. 

Plain  tiif  in  the  former  action  had  a  right  to 
recover  for  all  the  damage  sustained  by  reason 
of  the  alleged  wrongful  discharge,  both  pres- 
ent and  prospective. 

Ennts  ▼.  mdkeye  Pub.  Oo.  44  Minn.  105; 
Bowe  ▼.  Minnesota  Milk  Co.  44  Minn.  460; 
James  v.  Allen  County,  44  Ohio  St  226,  58 
Am.  Rep.  821;  Richardson  v.  Eagle  Maeh. 
Works,  78  Ind.  422,  41  Am.  Rep.  684;  JEHfna 
L.  Ins.  Co.  V.  Nexsen,  84  Ind.  847,  48  Am. 
Rep.  91;  Sutherland  v.  Wyer,  67  Me.  64;  2 
Sedgw.  Damages,  8th  ed.g  666,  p.  889;  Wood, 
Mast.  &  S.  2d  ed.  p.  261;  Bennett  ▼.  Morton,  46 
Minn.  118. 

Messrs.  William  H.  Donahue  and  S. 
Myers,  for  respondent: 

The  doctrine  of  constructive  service  baa 
been  repeatedly  recognized  in  this  state. 

MeEvoy  v.  Bock,  87  Minn,  402;  Sterling 
▼.  Boefr,  87  Minn.  29;  Horn  v.  Western  Land 
Asso.  22  Minn.  288;  Dodge  v.  Rogers,  9  Minn. 
228;  Ranisey  County  -Bldg.  Soe.  v.  Lau>ton, 
49  Minn.  862.  See  also  Kahn  v.  Kahn,  24 
Neb.  709;  Beck  v.  Devereaux,  9  Nfeb.  109; 
Hallack  v.  Qagnon,  4  Colo.  App.  860;  Hun- 
tington V.  Ogden^urgh  A  L.  0.  R,  Co.  88 
How.  Pr.  416;  WeiUr  v.  Henarie,  15  Or.  28; 
Badger  ▼.  Titeamb,  16  Pick.  409,  26  Am.  Dec. 
611;  Burriit  v.  Belify,  47  Conn.  823,  36  Am. 
Rep.  79;  Olmstead  v.  Ba6h  (Md.)  18 L.  R  A. 
4S8,  overruled  on  rehearing  in  22  L.  R  A.  74, 
78  Md.  182. 

Under  a  contract  for  a  certain  fixed  sum 
payable  in  installments,  a  party  who  is  pre- 
vented from  performing  may  treat  the  contract 
as  still  subsisting  and  sue  for  each  installment 
as  it  falls  due. 

Gordon  v.  Breirster,  7  Wis.  855;  Booge  v. 
Pacifa  RaUroad,  88  Mo.  212,  82  Am.  Dec. 
160;  Isaacs  v.  Davies,  68  Oa.  169;  Armfleld  v. 
J^ash,  81  Miss.  861;  Colburn  v.  Woodworth,  81 
Barb.  881;  Wilkinson  v.  Black,  80  AJa.  329; 
HoUotoay  ▼.  Talbot,  70  Ala.  889:  Fowler  v. 
Armour,  84  Ala.  199;  Liddell  v.  Ohidester,  84 
Ala.  508;  Strauss  v.  Meertirf,  64  Ala.  299.  88 
Am.  Rep.  8;  LaCousier  v.  Russell,  82  Wis. 
256;  School  Dist.  No.  1,  Sturgeon  Bay  v.  Dreut- 
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ter,  51  Wis.  158;  Bouie  t.  Harding,  84  Tex.  7i» 
76  Tex.  19. 

Caatjrt  J.,  delivered  the  opinion  of  the 
court: 

On  the  25th  of  February,  1892,  the  plain- 
tiff entered  into  a  written  agreement  with 
the  defendant  corporation,  whereby  it  agreed 
to  employ  him  aa  Its  assistant  manager,  from 
and  after  that  date,  as  long  as  he  should 
own  in  his  own  name  fifty  shares  of  the  capi> 
tal  stock  of  said  corporation,  fully  paid  up, 
and  the  business  of  said  corporation  shall  be 
continued,  not  exceMing  the  term  of  the  ex- 
istence of  said  corporation,  and  pay  him  for 
such  services  the  sum  of  $1,500  per  annum, 
payable  monthly  during  that  time,  ana 
whereby  he  agreed  to  perform  said  servicei 
during  that  time.  He  has  ever  since  owned, 
as  provided,  the  fifty  shares  of  said  stock, 
and  performed  said  services  ever  since  that 
time  until  the  28th  of  October,  1898,  when 
he  was  discharged  and  dismissed  by  the  de- 
fendant without  cause.  He  alleges  these 
facts  in  his  complaint  in  this  action,  and 
also  alleges  that  ne  has  been  ever  since  he 
was  so  dismissed,  and  is  now,  ready  and 
willing  to  perform  said  services  as  so  agreed 
upon,  and  that  there  is  now  due  him  the  sum 
of  $125  for  each  of  the  months  of  March  and 
April,  1894,  and  prays  Judgment  for  the  sum 
of  $250.  The  defendant  in  Its  answer,  for  a 
second  defense,  alleges  that  on  March  2, 
1894,  plaintiff  commenced  a  similar  action 
to  this  for  the  recovery  of  the  sum  of  $512, 
for  the  period  of  time  from  his  said  dis- 
charge to  the  Ist  of  March,  1894,  alleging 
the  same  facts  and  the  same  breach,  and  that 
on  April  16,  1894,  he  recovered  Judgment  in 
that  action  against  this  defendant  for  that 
sum  and  costs,  and  this  Is  pleaded  In  bar  of 
the  present  action.  The  plaintiff  demurred 
to  this  defense,  and  from  an  order  sustaining 
the  demurrer  the  defendant  appeals. 

The  plaintiff  brought  each  action  for  in- 
stallments of  wages  claimed  to  be  due,  on 
the  theory  of  constructive  service.  The  doc- 
trine of  constructive  service  was  first  laid 
down  by  Lord  Ellenborough  in  OandeU  v. 
Pontigny,  4  Campb.  375,  and  this  case  was 
followed  in  England  and  this  country  for  a 
lon£  time  (Wood,  Mast.  A  8.  254),  and  is 
sti  11  upheld  by  several  courts.  Isaacs  v.  Da- 
ties,  68  Ga.  169 ;  ArmfM  v.  Nash,  81  Mass. 
861;  Strauss  v.  Meertief,  64  Ala.  299,  88 
Am.  Rep.  8.  It  has  been  repudiated  by  the 
courts  of -Engl and  {Qoodmanv.  Pocock,  15  Q. 
B.  74 ;  Wood,  Mast.  &  S.  254) ,  and  by  many 
of  the  courts  in  this  country  (Id.  ;  and  nates 
to  Decamp  v.  Hewitt.  43  Am.  Dec.  204),  as 
unsound  and  inconsistent  with  itself,  as  it 
assumes  that  the  discharged  servant  has  since 
his  discharge  remained  ready,  willing,  and 
able  to  perform  the  services  for  which  he 
was  hired,  while  sound  principles  require 
him  to  seek  emplovment  elsewhere,  and  there- 
by mitigate  the  damages  caused  by  his.  dis- 
charge. His  remedy  is  for  damages  for 
breach  of  the  contract,  and  not  for  wa^es 
for  its  performance.  But  the  courts,  which 
deny  his  right  to  recover  wages  as  for  con- 
structive service,  have  deniea  him  any  rem- 
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edy  except  one  for  damages,  which,  if  seem- 
ingly more  logical  in  theory,  is  most  absurd 
in  its  practical  results.  These  courts  give 
him  no  remedy  except  the  one  which  is  given 
for  the  recovery  of  loss  of  profits  for  the 
breach  of  other  contracts,  and  hold  that  the 
<x>ntract  is  entire,  even,  though  the  wages 
«re  payable  in  installments,  and  that  be  ex- 
bansts  his  remedy  by  an  action  for  a  part  of 
«uch  damages,  no  matter  how  long  the  con- 
tract would  have  run  if  it  had  not  been 
broken.  See  Jamn  ▼.  Allen  County ^  44  Ohio 
8t.  236,  58  Am.  Rep.  ^\\Moody  ▼.  Leverieh, 
4  Daly,  401 ;  CoQmm  ▼.  Woodworih,  81  Barb. 
881 ;  Booge  y.  Ikicifie  Railroad,  88  Mo.  212, 
88  Am.  Dec.  160.  No  one  action  to  recover 
all  the  damages  for  such  a  breach  of  such  a 
contract  can  furnish  any  adequate  remedy, 
or  do  anything  like  substantial  justice  be- 
tween the  parties.  By  its  charter  the  life  of 
Ibis  corporation  is  thirty  years.  If  the  ac- 
tion is  commenced  imm^ lately  after  the 
breach,  how  can  prospective  damages  be  as* 
aessed  for  this  thirty  years,  or  for  even  one 
year?  To  presume  that  the  dischar^red  ser- 
vant will  not  be  able  for  a  large  part  of  that 
time  to  obtain  other  employment,  and  award 
bim  large  dumages,  might  be  grossly  unjust 
to  the  defendant.  Again,  the  servant  is  en- 
titled to  actual  indemnity,  not  to  such  specu- 
lative indemnity  as  must  necessarily  be  given 
by  awarding  him  prospective  damages.  His 
contract  was  not  a  speculative  one,  and  the 
law  should  not  make  it  such.  That  men 
can  and  do  find  employment  is  the  general 
rule,  and  enforced  idleness  the  exception.  It 
should  not  be  presumed  in  advance  that  the 
exceptional  wul  occur.  This  is  not  in  con- 
flict with  the  rule  that,  in  an  action  for  ret- 
rospective damages  for  such  a  breach,  the 
burden  is  on  the  defendant  to  show  that  the 
disdiarged  servant  could  have  found  employ- 
ment. In  that  case,  as  in  others,  reasonable 
diligence  will  be  presumed.  When  it  ap- 
pears that  he  has  not  found  employment  or 
been  employed,  there  is  no  presumption  that 
it  was  his  fault,  and,  under  such  circum- 
stances, it  will  be  presumed  that  the  excep- 
tional has  happened.  But  to  presume  that 
the  exceptional  will  happen  is  very  differ- 
ent. In  an  action  for  such  a  breach  of  a  con- 
tract for  services,  prospective  damages  be- 
yond the  day  of  trial  are  too  contingent  and 
uncertain,  and  cannot  be  assessed.  2  Suther- 
land, Damages,  471 ;  Oordon  v.  Brewiter,  7 
Wis.  855 ;  fbwUr  v.  Armour,  24  Ala.  194 ; 
Wright  v.  Falknsr,  87  Ala.  274 ;  Colburn  v. 
Woodteorth,  81  Barb.  885.  Then,  if  the  dis- 
charged servant  can  have  but  one  action,  it 
is  necessary  for  him  to  starve  and  wait  as 
long  as  possible  bef^te  commencing  it.  If 
be  waits  longer  than  six  years  after  the 
breach,  the  statute  of  limitations  will  have 
run,  and  he  will  lose  his  whole  claim.  If 
be  brings  his  action  within  the  six  years,  he 
will  lose  his  claim  for  the  balance  of  the 
time  after  the  dav  of  trial.  Under  this  rule, 
the  measure  of  damages  for  the  breach  of  a 
thirty  year  contract  is  no  greater  than  for  the 
breach  of  a  six  or  seven  year  contract.  Such 
a  remedy  is  a  travesty  on  justice.  Although 
the  servant  has  stipulated  for  a  weekly, 
monthly,  or  quarterly  income,   it  assumes 
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that  he  can  live  for  years  without  any  in- 
come, after  which  time  he  will  cease  to  live 
or  need  income.  The  fallacy  lies  in  assum- 
injt:  that,  on  the  breach  of  the  contract,  loss 
of  wages  is  analogous  to  loss  of  profits,  and 
that  the  same  rule  of  damages  applies,  while 
in  fact  the  cases  are  wholly  dissimilar,  and 
there  is  scarcely  a  parallel  between  them. 
In  the  one  case  the  liability  is  absolute ;  in 
the  other  it  is  contingent.  If  the  rule  of 
damages  were  the  same,  then,  in  the  case  of 
the  breach  of  Uie  contract  for  service  the  dis- 
charged servant  should  be  allowed  only  the 
amount  which  the  stipulated  wages  exceed 
the  market  value  of  the  service  to  be  per- 
formed, without  regard  to  whether  he  could 
obtain  other  employment  or  not.  If  the  stip- 
ulated wages  did  not  exceed  the  market  value 
of  the  service,  he  would  be  entitled  to  onlv 
nominal  damages;  and  in  no  case  could  hfs 
failure  to  find  other  employment  vary  the 
measure  of  damages.  Clearly,  this  is  not  the 
rule.  In  the  one  case  the  liability  is  a  con- 
tingent liability  for  loss  of  wa^es;  in  the 
other  case  it  is  an  absolute  liability  for  loss 
of  profits.  Such  contingent  liability  cannot 
be  ascertained  in  advance  of  the  happening 
of  the  contingencv,  and  that  is  why  pros- 
pective damages  lor  loss  of  wages  are  too 
contingent  and  are  too  speculative  and  uncer- 
tain to  be  allowed,  while  retrospective  dam- 
ages for  such  loss  are  of  the  most  certain 
character.  On  the  other  hand,  if  damages 
for  loss  of  profits  are  too  speculative  and  un- 
certain to  be  allowed,  they  are  equally  so, 
whether  prospective  or  retrospective.  ''The 
pecuniarv  advantages  which  would  have  been 
realized  but  for  the  defendant's  act  must  be 
ascertained  without  the  aid  which  their  act- 
ual existence  would  afford.  The  plaintiff's 
right  to  recover  for  such  a  loss  depends  on 
his  proving  with  sufficient  certainUr  that 
such  advantages  would  have  resulted,  and, 
therefore,  that  the  act  complained  of  pre- 
vented them."  1  Sutherland,  Damages,  1st 
ed.  107. 

It  is  our  opinion  that  the  servant  wrong- 
fully discharged  is  entitled  to  indemnity  for 
loss  of  wages,  and  for  the  full  measure  of 
this  indemnity. the  master  is  clearly  liable. 
This  liability  accrues  by  installments  on 
successive  contingencies.  Each  contingency 
consists  in  the  failure  of  the  servant  without 
his  fault  to  earn,  during  the  installment 
period  named  in  the  contract,  the  amount  of 
wages  which  he  would  have  earned  if  the 
contract  had  been  performed,  and  the  master 
is  liable  for  the  deficiency.  This  rule  of 
damages  is  not  consistent  with  the  doctrine 
of  constructive  service,  but  it  is  the  rule 
which  has  usually  been  applied  by  the  courts 
which  adopted  that  doctrine,  under  that 
doctrine  the  master  should  be  held  liable  to 
the  discharged  servant  for  wages  as  if  earned, 
while  in  fact  he  is  held  only  for  indemnity 
for  loss  of  wages.  The  fiction  of  constructi  ve 
service  is  false  and  illogical,  but  the  meas- 
ure of  damages  given  under  that  fiction  is 
correct  and  logical.  It  is  simply  a  case  of 
a  wrong  reason  given  for  a  correct  rule.  In- 
stead of  rejecting  the  false  reason  and  retain- 
ing the  correct  rule,  manv  courts  have  re- 
jected both  the  rule  and  the  reaton.    In  our 
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opiDion,  this  rule  of  damages  should  be  re- 
taiued ;  but  the  true  ground  on  which  it  is 
based  is  not  that  of  constructive  service,  but 
the  liability  of  the  master  to  idemnify  the 
discharged  servant,  not  to  pay  him  wages, 
and  this  Indemnity  accrues  by  installments. 
The  original  breach  is  not  total,  but  the  fail- 
ure to  pay  the  successive  installments  consti- 
tutes successive  breaches.  Since  the  days  of 
Lard  EUenborough  this  class  of  cases  has 
been  in  some  courts  an  exception  to  the  rule 
that  there  can  be  but  one  action  for  damages 
for  the  breach  of  a  contract,  and  there  are 
strong  reasons  why  it  should  be  an  excep- 
tion. Because  the  discharged  servant  may, 
if  be  so  elects,  bring  successive  actions  for 
the  installments  of  indemnity  as  they  accrue, 
it  does  not  follow  that  he  cannot  elect  to 
consider  the  breach  total,  and  bring  one  ac- 
tion for  all  his  damages,  and  recover  all  of 
the  same  accruing  up  to  the  time  of  trial. 
Fowler  ▼.  Armour,  24  Ala.  194 ;  StrauM  v. 
Meertitf,  64  Ala.  299,  88  Am.  Rep.  8.  But 
the  wrongdoer  can  have  no  such  election. 
He  should  not  bo  allowed  to  take  advantage 
of  his  own  wrong,  and,  for  the  purpose  of 
preventing  the  use  of  any  adequate  remedy 
and  defeating  any  adeauate  recovery,  to  in- 
sist that  his  own  breadi  is  total.  - 
The  order  appealed  from  ehauld  he  affirmed. 

Rehearing  denied  March  16,1895. 


STATE  of  Minnesota,  TUept^ 

V, 

Frank  HOSEINS,  AppU 


(. 


Minn. 


.) 


*A  libel  on  two  or  more  persons  (altbouRh 
Knot  associated  together  Id  business),  oontained 

in  a  Bln^rle  wrltlDfir,  and  published  by  a  stuff le  aot« 

constitutes  but  one  offense. 

(Eebruary  1,  ISWL) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Otter  Tail  County  over- 
ruling a  demurrer  to  an  indictment  charging 
him  with  the  publication  of  libel.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  F.  W.  Zollman«  for  appellant: 

If  the  publication  complained  of  is  libelous 
within  section  211  of  the  Penal  Code,  then  a 
substantive  offense  has  been  committed  against 
each  of  the  three  banks.  There  are  then  three 
distinct  offenses,  Just  so  much  so,  as  if  three 
different  crimes  had  been  committed.  The 
fact  that  the  three  offenses  were  committed  in 
one  act  does  not  alter  the  case. 

People  V.  Alibft,  49  Cal.  462. 

Messrs,  H.  W.  Childst  AttyOen,,  and 
lieorefe  B«  Edcerton,  Aset,  AUy-Oen.,  for 
the  State. 

^Headnote  by  Mitchkll,  J. 


NoTB.~Tbe  above  decision  Is  a  rare  one  and  al- 
most without  precedent  as  appears  from  the  opin- 
ions of  the  judges. 

For  many  cases  on  the  general  subject  of  joinder 
of  offenses  in  indictments,  see  noU  to  Herman  v. 
People  an.)  9 1..  B.  A.  IfllL 
27  I.  R.  A. 


I     Mitchell*  t/.,  delivered  the  opinion  of  the 
court: 

Although  the  trial  court  has  in  form  cer- 
tified all  of  the  seven  specific  objections  made 
to  the  indictment  in  defendant's  demurrer, 
vet  his  counsel  refers  to  only  two  of  these  in 
his  brief,  and  of  these  two  only  one  is  worthy 
of  any  consideration,  viz.  :    I>oes  the  indict- 
ment charge  more  than  one  offense?    The  de- 
fendant was  indicted  for  a  libel  on  three 
national  banks  (not  in  any  way  associated 
with  each  other  in  business) ,  the  libel  against 
all  three  being  contained  in  a  single  writings 
published  at  one  time,  and  by  a  single  act. 
Defendant's  contention  is  that  this  constitute* 
three  separate   offenses, — one   against  each 
bank  libeled  ;  and  he  likens  it  to  a  case  where 
a  person  by  a  single  act  murders  two  or 
more  persons.     Without  stopping  to  consider 
whether  a  person  might  not  be  indicted  in  the 
same  court  for  any  misdemeanor,  such  as  as- 
sault, committed  on  two  or  more  persons  hy 
a  singe  act,  we  think  that  the  case  suggested 
by  counsel  is  not  analogous.    His  argument 
proceeds  upon  the  false  assumption  tnat  the 
gist  of  the  crime  of  libel  is  the  injury  to  the 
reputation  of  the  person  libered.    It  is  true 
that  no  publication  is  indictable  unless  it  ex- 
poses the  person  of  whom  it  is  published  to 
hatred,  contempt,  etc. ,  or  has  a  tendency  to 
injure  him  in   his  business,    but  the  in- 
dictability  of  the  act  does  not  come  alone  from 
harm  to  his  reputation.    The  general  policy 
of  the  law  is  to  leave  the  care  of  men's  reputa- 
tions to  themselves.    No  damage  done  to  e 
reputation  (at  least,  unless  the  further  ele- 
ment of  conspiracy  enters  into  the  act)  is,  at 
common  law,  in  and  of  itself,  a  foundation 
for  a  criminal  prosecution.     The  law  makea 
the  publication  of  a  libel  punishable  as  a 
crime,  not  because  of  injury  to  the  reputation, 
but  because  the  publication  of  such  articles 
tends  to  affect  injuriously  the  peace  and  good 
order  of  society.    This  has  always  been  rec- 
ognized as  the  reason  why  libel  is  a  nublio 
wrong.    For  example,  Starkie  says :   **  It  may 
consist  in  the  tendency  of  the  communication 
to  weaken  or  dissolve  religious  or  moml 
sentiments,  or  to  alienate  men's  minds  from 
the  established  constitution  of  the  state,  or 
to  engender  hatred  and  contempt  of  the  king 
or  his  government  or  the  houses  of  parliament 
or  the  administration  of  public  justice,  or  in 
general  to  produce  some  particular  incon- 
venience or  mischief,  or  to  excite  individuals 
to  the  commission  of  a  brc»ach  of  the  peace, 
or  other  illegal  acts."    Bishop  defines  libel 
as  ''any  representation   In   writing, **  etc., 
**  calculated   to  create   disturbances  of  the 
peace,  to  corrupt  public  morals,  or  to  lead  to 
any  act  which  when  done  is  indictable.''    9 
Bishop,  Crim.  L.  ^  909.    Of  course,   these 
common-law  definitions  are  not  in  all  respects 
applicable  under  our  Criminal  Code,  but  they 
are  fully  in  point  as  illustrating  the  gist  of 
1  ibel  considered  as  a  crime.    It  Is  on  the  same 
principle,  and  for  the  same  reason,  that  it  is 
made  a  misdemeanor  to  publish  anything 
which  exposes  the  memory  of  any  deceased 
person  to  hatred,   contempt,  etc.    It  cannot 
injure  the  dead  man,  but  it  tends  to  create  a 
breach  of  the  peace  by  inciting  his  surviving 
friends  to  avenge  the  Insult  of  the  family* 
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At  least,  such  ia  the  reason  usually  given  in 
the  books.     The  publication  of  a  libel  pro- 
d.aoes  public  mischief,  and  it  is  for  that  rea- 
son that  it  is  an  indictable  offense.     The 
more  persons  affected  by  the  libel,  the  greater 
the  public  wrong ;  but  one  act  of  publication, 
lioweyer  many  persons  arc  affected  by  it,  con- 
stitutes but  one  crime,  although  each  of  the 
parties  injured  by  it  may  bring  a  civil  action 
zor  damages.    The  gist  of  the  offcjise  of  libel 
is  the  publication  of  something  which  tends, 
in  contemplation  of  law,  to  affect  injuriously 
the  peace  and  good  order  of  society,  because 
it  injuriously  &ects  the  reputation,  memory, 
or  business  of  individuals.    In  the  case  of 
iiomicide  suggested  by  counsel  the  ^ist  of 
the  offense  is  the  taking  of  human  life.     It 
is   that,    and  not  the  particular  means  by 
-which  it  is  accomplishes,  which  the  law  for- 
bids.   If  it  be  suggested  that,  where  the  1  i  bet 
affects  more  than  one  person,  the  defendant 
may  desire  to  prove  diuerent  lines  of  defense 
as  to  each,  and  therefore  there  should  be  a 
severance  of  the  charge,  our  answer  is  that 
we  see  no  difficulty  in  the  defendant  prov- 
ing, under  a  plea  of  not  guilty,  any  defense 
which  he  has.     Of  course,  the  defense  must 
be  as  broad  as  the  charge,  but,  if  it  is  more 
difficult  to  establish  the  defense  where  several 
persons  are  libeled  in  one  publication,  that 
IS  the  consequence  of  the  defendant's  own  act. 
See  3  Bishop,   Crim.   L.   §  888,   and   noU. 
There  are  very  few  authorities  directly  in 
point  on  this  question,  for  it  seems  to  have 
been  very  rarely  raised,  it  being  apparently 
general Iv  assumed  that  such  an   inaictment 
was  food ;  as,  for  example,  in  Oravie  v.  People, 
92  111.  381.     Bishop  lays  it  down  as  the  law. 
^  Bishop,  Crim.  Proc.^  437.     So.  also,  does 
the  supreme  court  of  Kentucky,  in  Tracy  v. 
Com. ,  87  Ev.  578,  the  only  case  we  have  found 
in  which  the  rule  was  ever  questioued. 
Order  afflnned. 

Start*  Oh.  «/.,  took  no  part. 

Collins*  J. ,  concurring : 

My  first  impressions  were  that  upon  prin- 
ciple as  well  as  upon  authority  it  would  have 
to  be  held  that  the  indictment  charged  more 
than  one  offense.  But  when  we  reflect  that 
the  gist  of  the  offense  of  libel  is  the  publi- 
cation of  something  which  tends,  in  con- 
templation of  law,  to  injuriously  affect  the 
good  order  and  peace  of  society,  because  of 
the  injurious  effect  it  has  upon  the  reputa- 
tion or  business  or  memory  of  individuals, 
we  are  obliged  to  admit  that  upon  principle 
it  cannot  he  claimed  that  more  than  one 
offense  was  alleged.  And  in  respect  to  the 
authorities  it  may  be  stated  that  we  are  not 
cited  to  one  authority^  and  we  have  found 
none,  which  support  the  contention  of  defend- 
■ant's  counsel.  The  right  of  the  prosecution 
to  charge  a  libel  published,  as  this  is  alleged 
to  have  been,  reflecting  on  two  or  more  per- 
sons, as  a  single  offense,  seems  to  have  gen- 
era] ly  gone  unchallenged.  Whenever  the 
<luestion  has  been  raised,  the  courts  have  sus- 
tained the  practice  adopted  in  this  case.  For 
these  reasons,  I  concur  In  the  views  expressed 
in  the  main  opinion. 

•27  L.  R.  A. 


Canty,  t/.,  dissenting: 

I  cannot  agree  to  tlie  foregoing  opinions 
It  seems  to  me  that  there  is  a  crime  against 
the  person.  Section  211  of  the  Penal  Code 
provides:  **A  malicious  publication  by 
writing,  printing,  picture,  effigy,  sign,  or 
otherwise  than  by  mere  speech,  which  ex- 
poses any  living  person  or  the  memory  of  any 
person  deceased,  to  hatred,  contempt,  ridi- 
cule, or  obloquy,  or  which  causes  or  tends 
to  cause  any  person  to  be  shunned  or  avoided, 
or  which  has  a  tendency  to  injure  any  person^ 
corporation,  or  aeeociatton  of  persons  in  his  or 
their  business  or  occupation,  is  a  libel." 
The  gist  of  the  action  is  the  injury  to  the 
corporation  in  its  business,  and  not  an  injury 
to  the  good  order  of  society  in  general.  This 
more  clearly  appears  after  the  trial  begins. 
It  immediately  assumes  Uie  form  of  three  ac- 
tions on  trial  together,  and  having,  perhaps, 
nothing  in  common  except  that  they  are  all 
against  the  same  defendant,  and  all  arose  at 
the  same  time,  the  issues  and  evidence  in 
each  being  totally  distinct  and  dissimilar. 
As  to  one  bank,  he  may  justify  by  attempt- 
ing to  prove  the  truth  of  the  charge,  and  his 
good  motive ;  as  to  another  bank,  he  may  at- 
tempt to  prove  a  sufficient  excuse  under  that 
part  of  section  213  which  provides  that  "  the 
publication  is  excused  wlien  it  is  honestly 
made,  in  the  belief  of  its  truth,  and  upon 
reasonable  grounds  for  this  belief,  and  con- 
sists of  fair  comments  upon  the  conduct  of  a 
person  in  respect  of  public  affairs ;"  as  to  the 
third  bank,  he  may  offer  proof  both  of  justi- 
fication and  excuse.  Supposing  the  jury  ac- 
quit him  of  libeling  the  first  bank,  but  can- 
not agree  as  to  the  other  two.  Should  the 
court  refuse  to  receive  such  verdict,  and  dis- 
charge the  jury  for  failure  to  agree,  or  should 
the  court  receive  the  verdict  of  acquittal  as 
to  one  bank  without  an  agreement  as  to  all? 
Most  certainly  it  should.  Will  this  amount 
to  an  acquittal  as  to  the  other  two  banks? 
Certainly  not.  Supposing  the  defendant 
should  request  a  return  of  three  verdicts,  one 
as  to  each  bank,  or  wliat  would  be  the  same. 


a  distinct  finding  of  guiltv  or  not  guiltv 
to  each  bank,  and  the  trial  court  shoula  re- 
fuse such  request,  should  a  general  verdict 
of  guilty  be  allowed  to  stand?  It  might  be 
that  four  of  the  jurors  believed  the  defendant 

fuilty  as  to  the  first  bank,  four  others  be- 
ieved  him  guilty  as  to  the  second  bank,  and 
four  others  as  to  the  third  bank,  while  as  to 
each  bank  eight  jurors  believed  him  not 
guilty,  yei,  by  treating  the  libel  of  the  three 
banks  as  one  offense,  the  twelve  jurors  would 
vote  to  find  the  defendant  guilty.  Clearlv. 
to  prevent  such  an  out  ragcous  result,  it  would 
be  the  duty  of  the  trial  judge  to  instruct  the 
jury  to  treat  the  libel  as  to  each  bank  as  a 
separate  and  distinct  charge,  and  vote  on  It 
separately.  It  is  true  that  the  separate  char- 
acter of  each  charge  does  not  so  readily  ap- 
pear until  the  defense  opens  its  case  on  the 
trial,  but  this  is  because  the  state  has  so 
little  to  prove  in  the  first  instance,  and  that 
proof  happens  to  be  the  same  as  to  each  case ; 
the  burden  qt  proof,  except  as  to  publica- 
tion, lieing  thrown  on  the  defendant.  To 
hold  that  Uiis  indictment  charges  but  one  of- 
fense, and  not  three  offenses,  is  to  sacrifice 
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BubstaDoe  to  form.  That  there  once  were,  and 
may  yet  be,  criminal  libels  that  were  not 
offenses  against  the  person,  does  not  prove 
that  this  is  not  such  an  offense.  If  these 
three  banks,  taken  together,  constituted  an 
"aasociation  of  persons,"  within  the  meaning 


of  section  211,  and  they  were  libeled  in  their 
associated  capacity,  it  would  constitute  but 
one  offense.  But  this  is  not  such  a  case.  I 
am  of  the  opinion  that  the  indictment  charffes- 
three  separate  offenses,  and  that  the  order 
overruling  the  demurrer  should  he  reversed^ 


LOUISIANA  SUPREME  COURT. 


A.  G.  FRERB 

V, 

Victor  VON  SCHOELER,  Appt 
(47  La.  AqS.  VtL) 

^  The  nineteenth  parag^raph  of   the 
eiflrhth  section  of  Act  No.  i  60  of  1890, 

which  impofles  a  lloense  tax  upon  every  person 
who  shall  ensrage  in  the  business  or  avocation  of 
operatlDflT  one  or  more  towboats  to  be  frraduated 
I  aooordlDjr  to  the  jrrooB  annual  receipts  of  said 
business,  is  illegal,  unoonstitutional.  null,  and 
void,  because  it  is  in  conflict  with,  and  contrary 
to,  the  provisions  of  the  third  clause  of  the 
eighth  section  of  article  1  of  the  United  States 
Constitution,  familiarly  known  as  the  **  Com- 
merce Clause.**  it  appearing  that  the  defendant 
was  operating  his  boats  under  a  license  or  permit 
from  the  United  States  government,  and  that  his 
towboats  were  engaged  In  traversing  the  waters 
of  the  Bayou  Teche  and  the  Atchafalaya  and 
Mississippi  rivers  and  their  tributaries,  and  In 
operating  between  different  states. 

(December  10,  IBM.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  the  Parish  of  St. 
Mary's  in  a  proceeding  brought  to  compel  Uie 
payment  of  a  license  tax.    Betersed, 

The  facts  are  stated  in  the  opinion. 

Mestrs,  D.  CaflPery  ft  Son*  for  appellant: 

Congress  alone  has  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  sev- 
iral  states. 

U.  S.  Const  art.  1,  S  8,  1  8. 

The  license  required  under  Act  101  of  1886, 
although  based  upon  gross  annual  receipts,  is 
collectible  on  the  second  day  of  the  year,  while 
the  receipts  are  mere  potentialities  or  ezpec 
tancies;  consequently  it  cannot  be  exacted 
from  an  interstate  trader  without  coming  with- 
in the  constitutional  prohibition. 

State  Tax  an  Railway  Qro88  Receipts,  83  U. 
8.  15  Wall.  284,  21  L.  ed.  164;  Broum  ▼.  Mary- 
iand,  25  TJ.  S.  12  Wheat.  419.  6  L.  ed.  678; 
Moran  ▼.  New  Orleans,  112  U.  S.  69,  28  L.  ed. 
658;  Sinnot  ▼.  Davenport,  63  U.  S.  22  How. 
227,  16  L.  ed.  248. 

^Headnote  by  Watkinb,  J, 


Mr.  J.  S.  Mart  elf  for  appellee: 

A  license  predicated  upon  the  revenoes  fm 
legal  and  constitutional. 

Moran  v.  Hew  Orleans,  119  IT.  8. 74,  28  L. 
ed.  655. 

A  statute  of  a  state  imposing  a  tax  upon  the 
gross  receipts  is  not  repugnant  to  the  Consti- 
tution of  the  United  States. 

State  Taos  on  Railxoay  Gross  Receipts,  62  U. 
8. 15  Wall.  284,  21  L.  ed.  164. 

On  rehearing. 

The  unconstitutionalit;gr  of  a  part  of  a  statute 
does  not  necessarily  invalidate  the  whole.  The 
same  statute,  and  even  the  same  section,  may 
contain  unconstitutional  provisions  and  also 
salutary  and  useful  provisions,  not  obnoxioua 
to  any  constitutional  exceptions. 

Moore  v.  New  Orleans,  82  La.  Ann.  726; 
State  y.  Exnidos,  88  La.  Ann.  258. 

Watkins,  </*.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  on  the  part  of  a  tax 
collector  by  rule  on  the  defendant  to  show 
cause  why  be  should  not  be  compelled  to  pay 
a  state  and  parish  license  of  $30  each  for  pros- 
ecuting the  business  and  occupation  of  run- 
ning and  operating  the  towboat  Jim  Watson^ 
within  the  limits  of  the  parish  of  St  Mary,  io 
this  state;  or,  in  default  of  so  doing,  that  he 
be  adjudged  and  condemned  to  oease  the  fur- 
ther pursuit  of  said  bunness  or  occupation. 
The  defendant's  answer  is,  in  effect,  that  the 
statute  of  the  state  under  which  the  aforesaid 
licenses  are  exacted  (paragraph  19  of  section  S 
of  Act  No.  160  of  1890)  is  unconstitutionaU 
null,  and  void,  because  same  cwnflicta  witli 
and  is  contra^  to  the  interstate  oommeice 
clause  of  the  United  States  Constitution,  and 
hence  the  licenses  claimed  cannot.be  imposed. 
The  answer  admits  that  defendaat  is  engaged 
in  the  occupation  designated  in  the  rule  and 
in  the  statute,  but  its  representation  is  that  he 
has  already  piaid  and  had  in  hiaipossession,  a. 
license  from  the  United  Statea  government, 
and  that  such  license  entitles  hinit  to  pursue  hia 
occupation,  which  is  that  of  operating  tow- 
boats  in  the  various  navigable  wtttercoursesof 
Louisiana,  Mississippi,    Arkansas,  Ohio  and 


NOTB.— Potoer  to  impose  loecA  license  tax  on  vessels 
licensed  by  United  States, 
The  above  case  seems  to  be  clearly  within  the 
authority  of  Harmon  v.  Chicago,  147  U.  8.  806, 87 
L.  ed.  210),  which  holds  unconstitutional  an  ordi- 
nance of  Chioa^  which  attempted  to  impose  a 
license  tax  on  tugs  engaged  In  navigating  the  Chi- 
cago river.  The  court  held  that  expenditures  of 
the  dty  in  deepening  and  improving  the  river 
oould  not  Justify  the  imposition  of  such  a  license 
tax,  saying:  ^*The  license  fee  is  a  tax  for  the  use 
of  navigable  waters,  not  a  charge  by  way  of  com- 

87  L.  R.  A. 


pensation  for  any  speotflo  Improvement.**  It  was- 
also  said  that  the  requirement  of  a  hoense  In 
that  case  was  ^*  equivalent  to  declaring  that  such 
vessels  shaU  not  enjoy  the  privilege  conferred  by 
the  United  States  except  upon  the  condition  im> 
posed  by  the  city.  This  ordinance  Is  therefore 
plainly  and  palpably  in  conflict  with  the  exclusive- 
power  of  congress  to  regulate  commerce,  interstate 
and  foreign.**  This  being  the  dedslon  of  the  Su- 
preme Court  of  the  United  States  on  a  question 
which  can  be  settled  only  by  that  oooit.  it  is  not 
necessary  toseek  for  other  dedsloos.      B.  A.  B. 


See  also  29  L.  R.  A.  327,  468. 
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PeonsylTania,  and  embncing  those  of  the 
Bayou  Tecbe.  the  Atchafalaya  and  Miasi^aippi 
riven,  and  the  Qulf  of  Mexico,  without  the 
payment  of  aoy  additional  exaction,  such  as 
that  which  is  sought  to  he  imposed  under  the 
license  law  of  Louisiana.  The  evidence  shows 
that  the  area  of  defendant's  operations  with 
his  towboats  is  similar  to  that  indicated  in  the 
answer.  The  defendant  comes  within  t  he  pur- 
view of  the  statute.  Is  it  unconstitutional? 
The  act  levies  a  license  tax  of  $30  upon  ''every 
bosineaa  ...  of  operating  one  or  more 
towboats,  or  tugboats,  .  .  .  based  on  the 
groaa  annual  receipts  of  said  business."  And 
paragraph  19  of  the  eighth  section  of  the  stat- 
ute declares  that  "when  the  receipts  are  less 
than  $225,000  the  license  shall  be  thirty  dol- 
lara."  Act  No.  150  of  1890,  par.  19,  g  8.  This 
la  ao  occupation  license  tax,  and  the  same  is  to 
be  collect^  of  the  person  pursuing  the  avoca- 
tion or  business:  and  it  la  in  no  sense  a  prop- 
erty tax  assessed  against  the  property  that  is 
employed  in  the  business  of  the  owner,  nor  is 
ft  a  tax  levied  on  the  cargo  or  boat.  Parish 
of  Bait  Feliciana  v.  Levy,  40  La.  Ann.  882. 
A  question  somewhat  analogous  to  the  one 
presented  for  our  consideration  is  discussed 
and  decided  by  the  supreme  court  in  State  Tax 
onBaauMf  Qron  BeeeipU,  82  U.  S.  15  Wall. 
284,  21  L.  ed.  164.  In  that  case,  the  question 
was  whether  the  act  of  the  Pennsylvania  legis- 
lature levying  a  tax  upon  a  railroad  company 
of  three  quarters  of  1  per  cent  upon  the  gross 
reoeipts  of  the  company  was  in  conflict  with 
the  commerce  clause  of  the  United  States  Con- 
stitution (U.*  8.  Ck>n8t.  art  1,  §  8,  d.  8),  it 
being  therein  claimed  and  contended  that  the 
act  was  unconstitutional  in  so  far  as  it  taxes 
that  "portion  of  the  gross  receipts  of  com  pa- 
niea  which  are  derived  from  transportation 
from  the  state  [of  Pennsylvania  to  another 
■tate,  or  into  the  state  of  Pennsylvania  from 
another  state];  and,  the  supreme  court  of  the 
state  [of  Pennsylvania]  having  decided  ad- 
versely to  the  claim,  the  case  was  brought  up 
for  review."  The  court  in  passing  on  that 
question  said:  "We  think  that  such  taxation 
nay  be  laid  upon  a  valuation  or  may  be  an  ex- 
cise; and  that,  in  exacting  an  excise  tax  from 
their  corporidons,  the  states  are  not  obliged  to 
impose  a  fixed  sum  upon  the  franchises,  or  up- 
on the  value  of  them,  but  they  may  demand  a 
graduated  OMtribution,  proportioned  either  to 
tiie  value  of  the  pririleges  granted,  or  to  the 
extent  of  thbir  exercise,  or  to  the  results  of 
■ttch  exercise.  No  mode  of  effecting  this,  and 
no  forms  of  expression  which  have  no  mean- 
ing beyond  this,  cau  be  regarded  as  violating 
the  Oonstittttion."  Proceeding,  then,  to  the 
discussion  of 'the  case,the  court  reaches  this  con- 
clusion, vis.4  "This  tax  is  laid  upon  the  gross 
receipts  of  the  company;  laid  upon  a  fund 
which  has  become  the  property  of  the  com- 
pany, mingled  with  its  other  property,  and 
possiblv  expended  in  improvements,  or  put 
out  at  interest.  The  statute  does  not  look  be- 
yond the  corporation  to  those  who  may  have 
coniaibuted  to  its  treasury."  And,  in  conclu- 
sion, the  court  adds:  "But  we  think  it  may 
safely  be  laid  down  that  the  gross  receipts  of 
the  railroad  or  canal  companies,  after  they 
have  reached  the  treasury  of  the  carriers, 
fbooj^  th^  may  have  been  derived  in  part  from 
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transportation  of  freight  between  states,  have 
become  subject  to  legitimate  taxation."  But 
the  instant  case  does  not  present  the  question 
of  a  tax  upon  the  gross  receipts  of  the  defend- 
ant's business  at  all.  He  is  proceeded  against 
by  the  shorthand,  compulsory  process  of  the 
revenue  law  for  the  collection  of  a  license  or 
price  of  a  permit  to  prosecute  his  avocation  of 
operating  towboats,  and  the  alternative  of  the 
tax  collector's  rule  is  that,  on  the  defendant's 
default  in  making  payment  of  the  license,  he 
be  adjudged  and  condemned  to  discontinue 
the  prosecution  of  his  avocation,  notwithstand- 
ing he  had  previously  obtained  a  license  from 
the  United  States  permitting  him  to  pursue  said 
calling.  The  case  of  Moran  v.  New  Orleans^ 
112  uT  8.  69,  28  L.  ed.  653,  presents  the  issue 
here  raised,  and,  to  our  thinking,  it  is  decisive 
of  the  controversy^  and  conclusively  against 
the  contention  of  the  plaintiff.  "But  the  li- 
cense fee  in  the  present  case."  says  the  court, 
"is  not  a  tax  upon  the  boats  as  property,  ac- 
cording to  any  valuation.  The  very  law  au- 
thorizing its  imposition  declares  that  it  shall 
not  be  construed  to  be  a  tax  on  property.  It 
is  said,  however,  to  be  a  tax  on  an  occupation, 
and  for  that  reason  not  a  regulation  of  com- 
merce. If  it  were  a  tax  upon  the  income  de- 
rived from  the  business,  it  might  be  Justified 
by  the  principle  of  the  decision  in  the  case  of 
Stats  Tax  on  RaUwa$f  Qrou  BeeeipU,  82  U.  8. 
15  Wall.  284,  21  L.  ed.  164,  which  shows  the 
distinction  between  a  tax  on  transportation  and 
a  tax  upon  its  fruits,  realized  and  reduced  to 
possession,  so  as  to  become  a  part  of  the  gen- 
eral capital  and  property  of  the  taxpayer.  But 
here  is  not  a  tax  on  the  profits  and  income  af- 
ter they  have  been  realized  from  the  business. 
It  is  a  charge  explicitly  made  as  the  price  of 
the  privilege  of  navigating  the  Mississippi 
river  between  New  Orleans  and  the  Qulf,  in 
the  coastwise  trade,  as  the  condition  on  which 
the  state  of  Louisiana  consents  that  the  boats 
of  the  plaintiff  in  error  msy  be  employed  by 
him  according  to  the  terms  of  the  license 
granted  under  the  authorities  of  congress.  The 
sole  occupation  sought  to  be  subiected  to  the 
tax  is  that  of  using  and  enjoying  the  license  of 
the  United  8tates  to  employ  these  particular 
vessels  in  the  coasting  trade,  and  the  state  then 
seeks  to  burden  with  an  exaction,  fixed  at  its 
own  pleasure,  the  very  right  to  which  the 
plaintiff  in  error  is  entitled  under,  and  which 
he  derives  from,  the  Constitution  and  laws  of 
ihe  United  States.  The  Louisiana  statute  de- 
clares expressly  that,  if  he  refuses  or  neglects 
to  pay  the  license  tax  imposed  upon  him  for 
using  his  boats  in  this  way,  he  shall  not  be  per- 
mitted to  act  under  and  avail  himself  of  the 
license  granted  by  the  United  States,  but  may 
be  enjofoed  from  so  doing  by  Judicial  process. 
The  conflict  between  the  two  authorities  is  di- 
rect and  express.  What  one  declares  may  be 
done  without  the  tax,  the  other  declares  shall 
not  be  done  except  upon  the  payment  of  the 
tax.  In  such  an  opposition,  the  only  question 
is,  Which  is  the  superior  authority?  and,  re- 
duced to  that,  it  furnishes  its  own  answer.*' 
There  is  no  distinction  between  that  case  and 
the  one  before  the  court.  The  principle  in- 
volved in  each  case  is  the  same,  and  must  con- 
trol our  decision.  And  the  supreme  court,  io 
the  case  cited,  overruled  the  decision  of  this 
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court  Id  New  Orleans  y.  Eclipse  Tow  Boat  Co, 
38  La.  Ann.  647,  89  Am.  Rep.  279.  Vide  Sin- 
not  V.  Davenport,  68  U.  B.  22  How.  227, 16  L. 
«d.  248. 

The  judgment  appealed  from  must  be  reversed. 
It  is  therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  be  annulled  and  re- 
versed, and  it  is  further  ordered  and  decreed 
that  the  demands  of  the  plaintiff  in  rule  be  re- 
jected, at  his  cosis  in  both  courts. 

Rehearing  denied  February  25  1805. 


Peter  GRAHAM,  Appi,, 

V. 

8T.  CHARLES  STREET  R.  CO.  ei  al. 

(47  La.  Ann.  814.) 

^1*  The  intentional  cansinf^  of  loM  by 
one  man  to  another,  without  Justlflable 
cause,  and  wlti^a  malicious  purpose  to  inflict  it* 
is  of  Itself  a  wroDir«  and  it  is  a  general  principle 
that  every  act  of  man  which  causes  damaire  to 
another  obligee  him  by  whose  fault  it  happened 
to  repair  it. 

H.  While  it  may  be  conceded  that  a  per- 
son has  an  alMKilate  ri^ht  to  refViee  to 
have  business  relations  with  any  person 
whomsoever,  whether  the  refusal  be  based  upon 
reason,  or  be  the  result  of  whim,  caprice,  preju- 
dice, or  malice,  and  that  there  is  no  law  which 
could  reach  him  for  so  doing,  it  is  not  equally 
true  that  he  can  always,  from  such  motives,  in- 
^ueoce  another  person  to  do  the  same  without 
incurring  legal  liability.  The  question  of  liabil- 
ity or  not,  in  dlflTerent  cases,  would  be  dependent 
upon  their  own  special  facts,  and  upon  varying 
-conditions  and  relations. 

(February  11, 180ft.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court  for  the  Farisb  of 
Orleans  in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  injuries  aJleged 
to  have  been  caused  by  defendants'  malicious 
interference  with  his  business.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Meetrs,  Walter  H.  Roflr^rs  and  W.  B. 
Ijancaster*  for  appellant: 

There  is  a  law  prohibiting  one  from  doing 
sny  net  injurious  to  his  neighbor.  Civil  Code, 
art.  2292,  sets  forth  that  an  obligation  may 
arise  ''from  an  act  of  the  party,"  and  article 
12815  provides  that,  "every  act  whatever  of 
man  that  causes  damage  to  another  obliges 
him  by  whose  fault  it  happened  to  repair  it" 

To  influence  others  not  to  deal  with  a  neigh- 
bor is  an  act. — a  positive,  not  a  negative, 
agency, — whether  done  by  means  of  persua- 
aion  or  intimidation,  or  oHierwise.    It  obliges 

*HeadnoteB  by  NiOHOU^  Cli,  J, 


its  author  to  repair  any  damage  arising  from 
it;  provided  it  happened  "by  his  fault,"  as 
when  done  through  malice. 

Delp  V.  Winfree,  80  Tex.  400;  Walker  v, 
Oronin,  107  Mass.  662;  State  v.  Qlidden,  65 
Conn.  46. 

Mr.  Harry  H.  Hall*  for  defendants: 

Defendants  had  the  legal  right  to  discbarge 
their  servants,  arbitrarily  and  without  cause. 
The  exercise  of  a  legal  ngbt  gives  no  cause  of 
action  against  them.  If  the  plaintiff  be  in- 
jured, itls  damnum  absque  ivjuria. 

Orr  V.  Hom^  Mut,  Ins.  Oo,  12  La.  Ann.  266^ 
68  Am.  Dec.  770. 

Nichollsy  Ch,  J,,  delivered  the  opinion  of 
the  court: 

Plaintiff  seeks  to  recover  a  judgment  against 
the  St.  Charles  Street  Railroad  Company  and 
Thomas  Newman,  in  solido,  for  $5,000.  De- 
fendants filed  an  exception  of  *'  no  cause  of 
action,"  which  having  been  sustained,  and  the 
suit  dismissed,  plaintiff  has  appealed. 

The  action  is  grounded  upon  the  followioc 
allegations:  "  That  Newman  is  the  foreman  c? 
the  company,  and  as  such  has  the  power  of 
employing  and  discharging  its  employes; 
that  for  a  considerable  time,  less  than  one 
year,  he  has  persistently  abused  said  power, 
in  making  use  of  it  for  persecuting  petitioner 
and  injunog  him  in  his  business,  as  herein- 
after set  forth;  that  petitioner  is  proprietor 
of  a  substantial  grocery  store  at  the  comer  of 
Baronne  and  Eighth  streets,  of  New  Orleana. 
the  stable  and  buildings  of  said  company  oo> 
cupying  another  comer  of  the  same  street  in- 
tersection; that  Newman  has  frequently  and 
continuously  instructed  the  men  under  his 
control,  in  said  capacity,  that  they  must  not 
deal  at  petitioner's  store,  and  that  be  would 
discharge  them  if  they  did;  that  he  especially 
directed  such  commands  and  threats  to  Henry 
Rigner,  Joseph  Santos,  and  Lee  Halliday  in 
the  early  part  of  the  year  1898,  say  in  the 
months  of  February  and  March,  and  there- 
abouts, and  to  various  other  persons  within 
the  past  eight  months;  that  he  did  discharge 
one  Andrew  Heffner  from  the  employ  of  said 
company  on  or  about  the  19th  of  March,  1898, 
for  no  other  cause  than  that  said  Heffner  had 
manifested  friendship  for  petitioner,  by  speak- 
ing in  his  favor;  that  Uie  animus  of  all  this 
was  that  of  ill  will  a^inst  petitioner,  and  the 
deliberate  desire  to  injure  him;  that,  in  all 
said  conduct  and  actions,  he  was  within  the 
scope  of  his  employment  by  said  company; 
that  in  many  other  ways  said  Newman  baa 
manifested  his  ill  feeling  and  malevolence  to- 
wards petitioner;  that  petitioner  has  suffered 
loss  in  his  business  to  the  extent  of  one  thou- 
sand dollars,  in  the  patronage  thus  driven  away 
and  diverted,  which  he  would  otherwise  have 
enjoyed;  that  petitioner  has  also  suffered 
great  annoyance  and  humiliation  from  the  no- 


NoTE.— The  liability  to  a  merchant  for  keplng 
prospective  customers  away  from  his  store  by 
means  of  threats  to  dlscharire  them  from  employ- 
ment If  they  deal  with  him  Is  a  question  presented 
for  the  first  time,  we  think,  in  the  above  case. 
The  dccfaion  plainly  reooffnlses  a  liability  in  case 
of  malice  that  would  not  exist  in  its  absence. 
This  case  is  plainly  dlstin«:ui8bable  from  oases  of 
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inducing  employes  to  leave  servloe  or  any  other 
kind  of  cases  as  to  inducina  brea<di  of  contract; 
for  which,  see  note  to  Boysen  v.  Tliom  (GaL)  Zl  Is, 
EL  A.  288;  and  also  fkt>m  cases  of  conspfroey  to  in- 
terfere with  business,  since  in  the  present  case  no 
conspiracy  appears  and  no  contract  with  the  meiw 
chant  is  alleged  to  have  been  Interfered  with. 


See  also  42  L.  R,  A.  407 ;  48  L.  R.   A.  DO. 
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toriety  which  their  peraecution  has  obtained 
io  the  neighborhood,  through  the  openness 
with  which  it  was  carried  on,  and  from  the 
fidicule  thereby  engendered,  the  injury  from 
which  he  estimates  at  not  less  than  fl?e  hun- 
<di«d  dollars;  that  he  is  entitled  to  puoilory  and 
-exemplary  damages  in  the  further  sum  of 
thirty -five  hundred  dollars  for  said  tortious, 
wanton,  nudicious,  and  unprovoked  persecu- 
tion." 

Defendants'  counsel  in  his  brief  refers  us  to 
•the  case  of  Orr  t.  Home  Mvt,  Ins,  O?. ,  12  La. 
Ann.  255,  68  Am.  Dec.  T70,  as  containing  a 
-clear  exposition  of  the  principle  upon  which 
this  defense  rests.  He  says:  "Defendants 
had  the  legal  right  to  discharge  their  servants 
arbitrarily  and  widiout  cause.  The  exercise 
of  a  legal  right  gives  no  cause  of  action  against 
them.  If  the  plaintiff  be  injured,  it  is  dam- 
num  abwue  injuria.  No  authority  has  been 
«ugiceBtea  in  opposition  to  the  principle  that  a 
man  has  an  undoubted  right  to  employ  labor, 
■and  fix  the  terms  and  cocditions  of  that  em- 
ployment, in  his  discretion.  .  In  the  instant 
•case,  defendants  had  the  absolute  legal  right, 
-the  exercise  of  which  was  proper  in  the  con- 
duct of  their  business,  to  prohibit  their  em- 
ployes from  going  to  grocery  stores  or  bar 
rooms,  or  from  dealing  in  any  way  or  with 
iiny  person  in  such  manner  as  might  be  preju- 
•dicial  to  the  interest  of  their  business.  They 
had  the  legal  right  to  insist  upon  abstention  in 
<lealing  as  a  condition  preceoent  to  their  em- 
ployment or  retention  in  service.  If  the  em- 
ployes did  not  see  fit  to  comply  with  these 
restrictions,  they  were  at  liberty  to  leave  the 
•employment.  They  were  not  coerced,  in  any 
•sense  of  the  word.  They  were  free  agents. 
They  could  have  continued  dealing  with  plain- 
iiff,  if  they  saw  fit,  but  they  could  not  so  deal 
and  remain  in  the  employ  of  the  defendant 
•company.  Defendants  were  exercising  a  legal 
fight.''  The  plaintiff  in  this  case  does  not  ap- 
pear before  us  either  as  one  who,  having 
•sought  employment  from  defendants, and  been 
refused  by  reason  of  what  he  alleges  to  be  un- 
ireasonable,  unwarrantable  requirements  at  his 
hands,  as  conditions  precedent  to  being  taken 
into  senrice,  claims  damages  from  defendants, 
nor  as  one  who,  having  been  employed  by  the 
-defendants,  under  circumstances  such  as  to 
have  legally  authorized  the  employer,  at  any 
moment,  and  without  cause  assigned,  to  dis- 
t*harge  him,  claims  that  he  has  legal  ground 
-of  complaint,  for  the  reason  that  the  discharge 
was  arbitrary,  wanton,  and  malicious.  Had 
this  case  presented  features  of  that  kind,  the 
arguments  which  counsel  makes  would  be  un- 
answerable. A  complainant,  under  such  cir- 
<;umstanoe8,  would  nod  himself  met  by  the 
principle,  which  has  taken  the  shape  of  a 
maxim,  **neminem  Icedit  quijvre  tuo  utiiur." 
The  issue  before  us  is  whether,  while  the 
plaintiff,  engaged  in  a  lawful  business,  is 
Jegitimately  earning  his  livelihood  by  and 
through  the  custom  and  patronage  of  others, 
the  defendant,  a  corporation,  and  its  foreman, 
having  the  power  of  employing  and  discharg- 
ing larsre  numbers  of  persons,  can,  without 
incurring  legal  liability  therefor,  without  Jus- 
tifiable cause,  and  moved  solely  by  a  malicious 
4ind  wanton  intent  and  design  to  injure  the 
plaintiff,  use  their  power  of  employment  and 
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discharge  upon  persons  seeking  employment 
from  them,  or  already  in  their  employ,  so  as 
to  cause  those  who  are  already  dealing  with 
the  plaintiff  to  desist  from  further  doing  so, 
and  those  who  would  desire  to  do  so  from  car- 
rving  out  their  wishes,  by  threats  of  nonem- 
ployment  or  discharge.  In  so  doing  the  de- 
fendants would  not  only  control  their  own 
will,  action,  and  conduct,  but  forcibly  control 
and  change,  from  pure  motives  of  malice,  the 
choice  and  will  of  others,  throuj^  fear  of  non- 
employment  or  discharge.  This  will  and 
power  of  choice  both  the  plaintiff  and  the  par- 
ties themselves  are  entitl^  to  have  left  free, 
and  not  have  coerced,  in  order  sinoply  to  work 
the  former  damage  and  injury.  In  Longthor$ 
Printing  d  Pub,  Co,  v.  BbweU  (Or.)  88 
Pac.  Rep.  558,  the  court  said,  "  Every  man  has 
a  right  to  require  that  he  be  protected  in  his 
property  rights,"  and  quotes  approvingly  and 
correctly  a  citation  to  the  effect  that  "  the  la- 
bor and  skill  of  the  workman  or  the  profes- 
sional man  (be  it  of  high  or  low  degree),  the 
plant  of  a  manufacturer,  the  equipment  of  a 
faraier,the  investments  of  commerce,  are  all,  in 
equal  sense,  property."  In  Dels  v.  Wir^free,  80 
Tex.  400,  the  court  said:  "Every  man  has  a 
right  to  use  the  fruits  and  advantages  of  his  own 
enterprise,  skill  and  credit.  He  has  no  right  to 
be  protected  against  competition,  but  he  has 
the  right  to  be  protected  from  malicious  and 
wanton  interference,  disturbance,  or  annoy- 
ance. If  the  disturbance  or  loss  come  as  a  re- 
sult of  competition  or  the  exercise  of  like  rights 
by  others,  it  is  damnum  abique  injuria,  un- 
less some  superior  right,  by  contract  or  other- 
wise, is  interfered  with.  But  if  it  comes  from 
merely  wanton  or  malicious  acts  of  others, 
without  the  justification  of  competition,  or 
service  of  any  interest  or  lawful  purpose,  it 
then  stands  upon  a  different  footing."  In 
the  case  at  bar,  defendants  have  committed 
the  error  of  enlarging  a  right  into  a  wrong, 
and  applying  to  it  the  maxim,  "neminem 
Uxdit  qui  jure  mo  utitur*'  In  dealing  with 
the  question  before  us,  we  could  entirely  dis- 
regard, as  a  mere  incident  or  accident  of  the 
case,  the  particular  instrumentality  by  and 
through  which  the  alleged  damage  and  injury 
to  plaintiff  were  inflicted.  If  it  was  accom- 
plished under  circumstances  such  as  to  give 
rise  to  legal  liability,  it  would  matter  little 
whether  it  was  through  the  power  and  influ- 
ence which  an  employer  can  bring  to  bear  up- 
on the  conduct  and  actions  of  his  actual  or 
prospective  employes,  or  through  some  other 
means. 

For  the  purposes  of  this  opinion,  we  have 
taken  up  and  followed  the  line  of  discussion 
and  argument  adopted  and  presented  by  both 
sides,  and  passed  upon  the  general  legal  propo- 
sition advanced  by  plaintiff  and  disputed  bv 
defendant,  without  subjecting  plaintiff's  peti- 
tion, as  to  its  exact  language  and  arrange- 
ment, to  the  strictest  rules  of  pleading.  From 
that  standpoint,  it  is  open  to  some  criticism, 
but  we  have  viewed  it  as  snbstanti^hr  raising 
the  issues  presented  in  the  briefs.  We  do  not 
undertake  to  lay  down  any  general  rule  by 
which  should  lie  ascertained  and  tested  the 
right  of  one  man  to  control  and  direct,against  his 
will,  the  action  and  conduct  of  another,  to  the 
injury  and  prejudice  of  third  persons,  under  the 
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different  relatlooB  and  varylD^  conditioDS  of 
life.  We  do  Dot  mean,  for  an  instant,  to  say, 
that  defsndanta  may  not,  on  the  trial  of  this 
case  upon  the  merits.  Justify  any  conduct 
which  they  may  have  pursued  in  respect  to 
the  plaintiff.  We  simply  say  that  the  whole 
matter  should  be  thrown  open  to  inquiry  and 
investigation.  In  the  case  of  Belt  v.  Wti\free, 
cited  above,  counsel  laid  down  a  proposition 
which  the  court  said  might  be  conceded  as  cor- 
rect, to  the  effect  that  "a  person  has  an  absolute 
right  to  refuse  to  have  business  relations  with 
any  person  whomsoever,  whether  the  refusal  is 
based  upon  reason,  or  is  the  result  of  whim, 
caprice,  prejudice,  or  malice,  and  there  is  no 
law  which  forces  a  man  to  part  with  his  title 
to  his  property;"  but  it  declared  that  "the 
privilege  here  asserted  must  be  limited,  how- 
ever, to  the  individual  action  of  the  party 
who  asserts  the  right.  It  is  not  equally  true 
that  a  person  may,  from  such  motives,  influ- 
ence another  person  to  do  the  same.  If,  with- 
out such  motive,  the  cause  of  one  person's  in- 
terference with  the  propertjr  or  privilege  of 
another  is  to  serve  some  legitimate  right  or  in- 


terest of  his  own,  \ie  may  do  acts  himself,  or 
cause  other  persons  to  do  them,  that  inju- 
riously affect  a  &bird  partv,  so  lone  as  no  defi- 
nite legal  right  of  such  third  party  is  violated. 
In  the  case  of  Walker  v.  Cronin,  107  Mass^ 
562,  it  was  recognized  to  be  a  general  princi- 
pie  that,  "  in  all  cases  where  a  man  has  a  tem- 
poral loss  or  damage  by  the  wrong  of  another,, 
he  may  have  an  action  upon  the  case,  to  be  re- 
paired in  damages.  The  intentional  causing 
of  such  loss  to  another  without  justifiable 
cause,  and  with  malicious  purpose  to  inflict 
it,  is  of  itself  a  wrong." 

We  are  of  the  opinion  that  the  exception  of 
no  cause  of  action  should  have  been  overruled, 
and  the  parties  should  have  been  made  to  g<> 
to  trial  on  the  merits. 

It  i$  ordered^  a£ljudgei,  and  decreed  ihat  th& 
judgment  appealed  from  U  annulled,  avoided, 
and  reversea,  and  that  the  exception  of  no 
cause  of  action  flled  by  the  defendants  in  the 
district  court  be,  and  the  same  is  hereby,  over- 
ruled, and  this  cause  is  ordered  to  be  remanded 
to  the  lower  court  for  further  proceedings 
cording  to  law. 
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Gilbert  HURDOCE,  Admr.,  etc..  of  Harvey 
Murdock,  Deceased  ei  al,,  Betpts,, 

Clarissa  WATERMAN  ei  al,,  Appt$. 
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A  payment  on  a  mortf^a^e  made  by 
heira  of  a  deceaeed  mortis  agor  to  pro- 
tect their  title  to  part  of  the  mortflra«ed  premisee 
descended  to  tbem,  wUl  not  arrest  the  ronnfng'  of 
the  statute,  as  against  the  Uen  of  the  mortgage 
on  another  part  of  the  mortgaged  premises  con- 
veyed by  the  mortgagor  forf ull  value  In  his  life- 
time to  a  tbfrd  person  who  is  under  do  obliga- 
tion to  pay  any  portion  of  the  mortgage  debt. 

iVebruary  28, 1805.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  General  Term  of  the  Supreme 
Court,  Fourth  Department,  af&rming  a  judg- 
ment of  the  Otsego  County  Circuit  in  favor  of 
plaintiffs  in  an  action  brought  to  foreclose  a 
mortgage.  Bevened  ae  to  appellant  Water- 
man, 

The  facts  are  stated  in  the  opinion. 

Mr,  Georn^e  Brooks,  with  Mr.  James 
W.  Tucker*  for  appellants  Robinson  and 
Lamb: 

The  payment  of  $las  made  August  8, 1885, 
was  not  such  a  payment  as  the  law  required  to 
remove  the  bar  of  the  statute. 

As  there  was  never  an  old  promise  by  these 
defendants,  that  is,  as  they  w€re  not  parties  to 
the  contract  of  the  mortgage,  bow  can  it  be 

Nora^The  above  decision  Is  apparently  without 
any  direct  precedent  but  follows  the  rule  that  part 
payment  of  a  debt  which  can  keep  It  alive  must  be 
made  by  authority  of  the  debtor  to  be  prejudiced 
thereby. 

As  to  such  payments  by  former  partners,  see 
note  to  Kerper  v.  Wood  (Ohio)  16  L  B.  A.  66a. 
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said  that  they  have  made  a  new  promise,  and 
if  Uiey  have  made  a  promise,  there  is  no  pre- 
vious promise  to  furnish  the  consideration. 

Morgan  v.  Eotolande,  L.  R  7  Q.  B.  498.  t 
Moak,.  Eng.  Rep.  611;  Harper  v.  Fairley,  58 
N,  Y.  442;  Blair  v.  Lynch,  106  N.  Y.  886; 
M&Oer  V.  Maaee,  17  N.  Y.  8.  R  547;  RoooneU 
V,  Mark,  6  Johns.  Ch.  266.  2  L.  ed.  121;  Me- 
Laren  v.  Mc Martin,  86  N.  Y.  92;  KeUy  v. 
WAer,  27  Hun,  8;  Smith  v.  Ryan,  66  N.  Y. 
852,  28  Am.  Rep.  60;  Pickett  v.  lAonard,  84 
N.  Y.  175;  Von  Keuren  v.  ParmeUe,  2  N.  Y. 
523,  51  Am.  Dec.  822. 

The  fact  that  the  party  had  knowledge  of 
the  payment  made  by  one  who  claimed  to  act 
for  him  was  not  enough  to  avoid  the  defense 
of  the  statute  of  limitations. 

MeMullen  v.  Baffertp,  89  N.  Y.  456;  Oouia 
T.  Cayvga  County  Nat.  Bank,  86  N.  Y,  75. 

The  omission  to  avoid  the  statute  musi 
amount  to  an  unqualified  acknowledgment  of 
the  debt,  disconnected  with  any  circumstances 
indicating  an  intention  not  to  become  liable 
upon  it. 

Det^  V.  Jonee,  19  Wend.  498;  Arnold  v. 
Downing,  11  Barb.  654;  Sande  v.  Oelsfon,  15 
Johns.  520;  Abbott.  Trial  Ev.  825;  Morgan  v. 
Rowlands,  svpra;  Van  Keuren  v.  Parmelee,  % 
N.  Y.  681.  51  Am.  Dec.  822;  Cocks  v.  Weeks^ 
7  Hill,  46;  BeU  v.  Morrieon,  26  U.  8.  1  Pet. 
851.  7  L.  ed,  174;  Crow  v.  Oleaeon,  141  N.  Y. 
489;  Adams  v.  Clin,  140  N.  Y.  150. 

The  mortgage  being  more  than  twenty  yeara 
old,  there  was  a  presumption  of  iact  Ihat  it 
was  paid,  and  the  burden  of  proof  was  on  the 

glaintiffs  to  show  that  in  fact  the  mortgage 
ad  not  been  paid  and  was  a  good  and 
valid  demand,  and  this  without  reference  to 
the  statute  of  limitations. 

Oiles  V.  Baremore,  5  Johns.  Ch.  546.2  L.  ed. 
1169;  Malloy  v.  Vanderifilt,  4  Abb.  N.  C.  127; 
Pangbum  t.  Miles,  10  Abb.  N.  C.  42;  Dun^ 


See  also  45  L.  R.  A.  212. 


1809. 


MusDOOK  y.  Watbbmah. 


U9 


ham  ▼.  Minardi  4  Pai^e,  442,  8  L.  ed.  507; 
Mooen  ▼.  WhiU,  6  JohoR.  Ch.  860,  2  L.  ed. 
150;  Bdmont  v.  (yBrien,  12  N.  Y.  8»4;  TVwn- 
tAtfiuf  V.  Tmonfihmd,  1  Abb.  N.  G.  81. 

A  payment  made  on  behalf  of  a  debtor  is 
not  sufficient  to  avoid  tbe  statute  of  limitations, 
unless  ibe  additional  fact  appears  that  it  was 
authorized  by  him  or  was  adopted  by  subae- 
quent  ratification. 

IMlefieid  v.  LittUfldd,  91  N.  T.  205,  48 
Am.  Rep.  668;  Shoemaker  t.  Benedict,  11  N. 
T.  178,  62  Am.  Dec.  95;  First  Nat.  Bank  of 
Utiea  ▼.  BaUou,  49  N.  Y.  165;  Harper  v. 
Fbirley,  58  N.  Y.  442;  WineheU  v.  Huske,  18 
N.  Y.  658;  Be  Kendriek,  107  N.  Y.  109. 

Mr.  E.  H.  Harris,  for  appellant  Water- 


The  defendants  Harriet  Robinson  and  Mary 
Lamb  are  not  personally  liable  for  tbe  mort- 
gage debt 

mueeU  y.  Pattereon,  124  N.  Y.  849. 

The  alleged  payment,  August,  1885,  by  tbe 
defendants  Robinson  and  Lamb,  cannot  have 
for  effect  the  taking  of  the  case  out  of  the 
operation  of  the  statute  of  limitations. 

They  are  not  debtors  charged  with  the  pay- 
ment of  the  mortgage  debt,  and  an  acknowl- 
edgment or  new  promise  on  their  part  was 
nvdum  pactum. 

Harper  ▼.  Fairlep,  58  N.  Y.  442;  KeOy  ▼. 
Weber,  27  Hon,  8;  Smith  t.  Byan,  66  K.  Y. 
862,  28  Am.  Rep.  60;  Ldttl^fd  v.  LitOffiOd. 
91  N.  Y.  205,  48  Am.  Rep.  668;  MiUer  v. 
Moffee,  17  N.  Y.  8.  R.  547;  Blair  v.  Lynch, 
106  N.  Y.  686;  Lord  t.  Morrie,  18  Cal.  482; 
OaHer  ▼.  Quintan,  2Dem.  29. 

3fr.'Lynn  J.  Arnold,  for  respondents: 

Tbe  one  dollar  payment  by  the  Lamb  heirs 
kept  the  mortgage  debt  aliTe  and  a  lien  on  that 
portion  of  the  mortgaged  premises  owned  by 
them. 

Payment  by  Loclnda  Lamb,  with  tbe  knowl- 
edge and  approyal  of  Harriet  Rolrinson  and 
Maiy  Lamb,  has  the  same  legal  effect  as  if  pay- 
ment were  made  by  all  three. 

Diftge  t.  Outhrie,  45  Hun,  486;  Peare  ▼. 
Laing,  L.  R  12  Eq.  51.* 

The  one  dollar  payment  by  the  Lamb  heirs 
kept  the  mortgage  debt  alive,  so  that  it  con- 
tinued a  lien  on  the  portion  of  the  mortgaged 
premisee  owned  by  Clarissa  Waterman. 

Payments  on  the  mortgage  debt  by  the  mort- 
gagors, after  the  sale  to  Waterman,  would  con- 
tinue the  lien  on  her  portion. 

New  Tork  Life  Ins,  d  T.  Co.  ▼.  Ocwrt,  6 
Abb.  Pr.  N.  8.  164. 

Having  received  this  property,  the  heirs 
were  bound  to  satisfy  and  discharge  the  debt 
Id  the  first  instance;  their  position  was  exactly 
the  position  of  the  ancestor. 

Suppose  that  the  Lamb  heirs,  after  the  death 
of  the  elder  Lambs,  had  paid  interest  on  the 
debt  annuallv  for  over  twenty  years;  such  pay- 
ments would  have  the  same  legal  effect  as 
though  made  by  the  ancestor. 

Pears  v.  Laing,  L.  R.  12  Eq.  41:  MdUer  v. 
Duryee,  21  N.  T.  Week.  Dig.  458. 

No  personal  representatives  of  dieceased 
mortgagors  ever  having  been  appointed,  a  pay- 
ment by  the  heirs  under  such  circumstances 
would  certainly  keep  tbe  debt  alive. 

New  Tork  lAJe  Ins,  d  T,  Ch.  v.  Covert, 
eupra;  Hughes  t.  Bdwards,  22  U.  8.  9  Wheat. 
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489.  6  L.  ed.  142;  Littlefieid  y.  Littlefield,  91 
N.  Y.  208,  48  Am.  Rep.  668:  Tighe  v.  Morris 
son,  5  L.  R.  A.  617,  116  N.  Y.  263;  Hauselt  y. 
Patterson,  124  N.  Y.  849;  Boddam  v.  Morley^ 
1  DeG.  A  J.  1;  2  Jones,  Mortg.  4th  ed.  g  1202; 
P^rs  v.  Laing,  and  MoUer  v.  Durgee,  supra, 

Andrews*  Gh,  J,,  delivered  the  opinion 
of  the  court : 

The  only  question  arises  upon  the  defense 
of  the  statute  of  limitations.  The  action  is 
for  the  foreclosure  of  a  mortgage  executed 
by  Alanson  Lamb  and  Daniel  Lamb  to  Har- 
vey Murdock  and  Erastus  Robinson,  dated 
8eptember  21,  1861,  to  secure  the  payment 
of  $826,  with  interest,  in  installments,  the 
lakt  of  which  became  due  September  21, 
1865.  The  mortgage  contains  an  express 
covenant  of  payment  in  tbe  same  terms  ae 
in  the  bond  of  toe  mortgagor!,  executed  con- 
currently therewith,  and  purports  to  bind 
them,  "their  heirs,  executors,  and  adminia* 
trators. "  The  mortgaged  premises  consisted 
of  a  village  lot,  on  which  were  two  dwell- 
ing houses  owned  by  the  mortgagors  as  ten- 
ants in  common.  Alanson  Lamb  died  in- 
testate in  1870,  and  his  undivided  half  of 
the  mortgaged  premises  descended  to  his 
daughter,  the  defendant  Mary  Lamb.  In 
1871,  Daniel  Lamb,  and  Mary  Lamb,  by  her 
special  guardian,  conveyed  the  aouth  half 
of  the  lot  and  the  dwelling  house  thereon  to 
one  Palmer,  under  whom  the  defendant  Clar- 
issa Waterman  claims,  for  the  sum  of  $1,650, 
the  full  value  of  the  granted  premises.  Tbe 
conveyance  was  by  separate  deeds.  The  deed 
executed  by  Daniel  Lamb  was  with  war- 
ran^,  and  the  deed  by  the  special  guardian 
of  Mary  Lamb  contained  no  covenants  of 
title.  Keither  deed  referred  to  the  mortgage. 
The  surviving  mortgagor,  Daniel  I^mb, 
died  intestate  in  1872,  and  his  undivided  one 
half  interest  in  the  north  half  of  the  mort- 
gaged premises  descended  to  his  daughters, 
Harriet  Robinson  and  Lucinda  Lamb,  and 
his  granddaughter,  Mary  Lamb.  Luuinda 
Lamb  died  intestate,  November  8,  1887,  and 
her  interest  derived  from  Daniel  Lamb  de- 
scended to  her  sister,  Harriet  Robinson,  and 
her  niece,  Mary  Lamb.  When  this  action 
was  commenced,  the  title  to  the  mortgaged 
premises  was  held  as  follows:  The  south 
one  half  was  owned  by  Clarissa  Waterman 
under  the  deeds  executed  in  1871 ;  the  north 
half  had  descended  to  and  was  owned  by  the 
defendants  Harriet  Robinson  and  Lucinda 
loLmb,  one- fourth  part  by  the  former  and 
three- fourths  parts  oy  the  latter.  No  pirt 
of  the  principal  sum  secured  by  the  mortgage 
has  been  paid.  The  mortgagors,  in  toeir 
lifetime,  paid  the  interest  up  to  September 
21,  1865  (the  day  when  the  whole  principal 
sum  became  due),  and  the  payments  were 
indorsed  on  the  mortgage.  No  subsequent 
payment  was  made  at  any  time  until  Au^rust 
8,  1885,  when,  a3  is  found  by  the  trial  jud^e, 
the  sum  of  one  dollar  was  paid  and  applied 
on  the  bond  and  mortgage  "by  Lucinda 
Lamb,  on  behalf  of  Lucinda  Lamb,  Harriet 
Robinson,  and  Mary  Lamb,  in  their  presence, 
and  with  their  knowledge  and  approval,  and 
in  recognition  of  the  mortgage  lien."  This 
is  the  payment  relied  upon  to  take  the  case 
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out  of  the  statute.  It  was  made  nearly 
twenty  }  ears  after  the  mortgage  became  due, 
and  the  same  period  after  the  last  preceding 
payment  had  been  made.  It  was  held  by  the 
trial  court  that  this  payment  kept  the  mort- 
gage in  life,  not  only  as  against  the  part  of 
the  mortgaged  premises  then  owned  by  the 
parties  by  whom  the  payment  was  made, 
but  also  as  against  the  part  of  the  premises 
owned  by  Clarissa  "Waterman,  who  was  not 
a  party  to  that  transaction,  and  who  neither 
authorized,  consented  to,  nor  ratified  such 
payment.  The  payment  was  made  on  an 
occasion  when  the  mortgagees  called  at  the 
house  on  the  mortgaged^  premises  occupied 
by  Harriet  Robinson,  Lucinda  and  Mary 
lAmb,  and  informed  them  that  the  mortgage 
was  about  to  outlaw,  and  required  that  a 
payment  be  made  in  order  to  prevent  a  fore- 
closure. 

It  appears  from  the  evidence  that  Palmer 
went  into  possession  of  the  south  house  and 
premises  under  the  deed  of  1871,  and  that  he 
and  his  grantees  have  remained  in  visible 
occupation  since  that  time ;  and  there  is  no 
ground  for  doubt  that  the  mortgagees,  on 
the  8th  day  of  August,  1885,  when  the  pay- 
ment of  one  dollar  was  made,  fully  under- 
stood the  facts  respecting  that  conveyance 
and  the  possession  thereunder,  and  the  his- 
tory of  the  devolution  of  the  title  of  the 
other  half  of  the  mortgaged  premises  by  rea- 
son of  the  death  of  Alanson  Lamb.  No  ad- 
ministrators of  the  estate  of  either  Daniel  or 
Alanson  Lamb  have  been  appointed.  We 
entertain  no  doubt  that  the  finding  that  the 
payment  of  one  dollar  made  August  8,  1885, 
was  made  in  behalf  of  and  with  the  knowl- 
edge and  approval  of  all  the  three  owners  of 
this  north  half  of  the  mortgaged  premises, 
and  in  recognition  of  this  mortgage  lien,  is 
supported  by  evidence.  Nor  is  there  any 
doubt  that  the  payment  operated  to  continue 
the  lien  of  the  mortgage  for  twenty  years 
thereafter  (unless  sooner  paid)  as  against  the 
part  of  the  premises  then  owned  by  the  de- 
scendants of  Alanson  and  Daniel  Lamb.  It 
was  an  unequivocal  acknowledgment  by 
them  of  the  mortgage.  The  serious  question 
arises  as  to  the  effect  of  this  payment  upon 
the  lien  of  the  mortgage  upon  the  part  of 
the  premises  owned  by  Mrs.  Waterman,  who 
confessedly  was  not  a  party  to  the  payment, 
ilie  question  is  whether  a  payment  on  a 
mortgage  made  by  the  heirs  of  the  mort- 
gagor, who  have  inherited  part  of  the  mort- 
gaged premises,  made  after  the  death  of  the 
ancestor,  to  protect  their  title,  arrests  the 
running  of  the  statute  as  against  the  lien  of 
the  mortgage  on  a  part  of  lands  embraced 
therein,  conveyed  by  the  mortgagor  in  his 
lifetime  to  a  third  person  for  full  value, 
who  assumed  no  duty  and  who  was  under 
DO  obligation  to  pay  the  mortgage  debt. 
The  statute  (Code  Civ.  Proc.  §§  380,  881) 
fixes  the  period  of  twenty  years  after  the 
cause  of  action  has  accrued  for  the  commence- 
ment of  an  action  upon  a  sealed  instrument, 
and  this  applies  to  an  action  for  the  fore- 
closure of  a  mortgage.  Acker  v.  Acker^  81 
N.  Y.  148.  The  rule  was  the  same  under 
the  former  code.  Section  90.  Under  the 
revised  statutes  the  lapse  of  twenty  years 
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from  the  accruing  of  a  right  of  action  on  a 
scaled  instrument  for  the  payment  of  money 
created  a  presumption  of  payment,  which 
might  be  repelled  by  proof  of  payment  of 
some  part,  or  by  a  written  acknowledgment 
of  such  right  witliin  that  time.  2  Kev.  Stat. 
801,  §  48.  Prior  to  the  revised  statutes,  an 
action  for  the  foreclosure  of  a  mortgage  was 
not  within  any  statute  of  limitations  In  this 
state,  but  courts  of  equity,  in  analogy  to 
limitation  at  law,  held  that,  in  the  absence 
of  explanation,  the  remedv  by  foreclosure 
was  barred  where  there  had  been  a  delay  of 
twenty  years  between  the  accruing  of  the 
right  of  action  and  the  filing  of  the  bill,  on 
the  presumption  that  the  mortgage  had  been 
paid.  Oilfs  v.  Baremore,  5  Johns.  Ch.  545, 
2  L.  cd.  1169.  The  Statute,  21  Jac.  L  chap. 
16,  upon  which  most  of  the  statutes  of  lim- 
itation in  the  several  states  prescribing  the 
period  of  limitation  to  actions  at  law  have 
been  modeled,  contained  no  provision  on  the 
subject  of  the  effect  of  acknowledgments  or 
payments  in  renewing  or  continuing  the 
debt,  but  the  courts  of  England,  by  a  species 
of  judicial  legislation,  grafted  onto  the  stat- 
ute exceptions  founded  on  these  circum- 
stances, and  they  have  been  embodied  in  the 
subsequent  English  statutes.  Lord  Tenter- 
den's  Act  (9  Geo.  IV.  chap.  14,  §  1)  required 
that  where  an  acknowlcagmcni  was  relied 
upon  to  take  a  case  out  of  the  statute,  the  ac- 
knowledgment should  be  in  writing,  signed 
by  the  person  to  be  charged  thereby ;  but  it 
did  not  deal  with  the  effect  of  a  part  pay- 
ment, nor  define  by  whom  it  might  be  made 
nor  who  should  be  bound  thereby.  It  left 
the  subject  to  be  regulated  by  the  courts. 
See  Chitty,  J,,  in  Be  Jlollingaliead,  L.  R.  87 
Ch.  Div.  651.  The  statutes  of  this  state 
have  in  the  same  way  left  the  subject  of 
what  constitutes  a  part  payment  and  its  ef- 
fect to  judicial  exposition.  The  revised 
statutes  contained  no  express  provision  that 
a  part  payment  of  a  debt  within  the  period 
limited  should  operate  to  renew  or  continue 
it,  nor  except  inferential  1y  did  they  recog- 
nize that  such  would  be  its  effect.  The  pro- 
vision of  the  present  code,  which  is  substan- 
tially a  re  enactment  of  section  110  of  the 
former  Code,  is  the  only  statutory  rule  in 
this  state  on  the  subject.  It  declares  that: 
**An  acknowledgment  or  promise  contained 
in  a  writing  signed  by  the  party  to  be 
charged  thereby  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract  where- 
by to  take  a  case  out  of  the  operation  of  this 
title.  But  this  section  does  not  alter  the  ef- 
fect of  a  payment  of  principal  or  interest." 
The  section  primarily  relates  to  actions  on 
contracts  for  the  payment  of  money.  But  it 
leaves  the  effect  of  a  part  payment  undefined. 
It  does  not  declare  that  the  payment  must  be 
made  by  the  debtor,  or  by  a  person  obi  i gated 
to  pay  the  debt,  or,  if  made  by  one  of  several 
joint  debtors,  whether  such  payment  shall 
operate  against  all.  The  effect  of  a  part  pay- 
ment in  any  case,  and  against  whom  it  shall 
operate,  is  to  be  determined  by  the  princi- 
ples established  by  the  decisions  of  the  courts 
applicable  to  the  subject.  The  question  has 
most  frequently  arisen  in  actions  of  assump- 
sit, brought  upon  promises  for  the  payment 
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of  money,  against  the  party  to  the  contract, 
In  which  the  statute  of  limitations  has  heen 
interposed  as  a  defense ;  and  the  general  prin- 
ciple has  been  asserted  with  great  uniformity 
that  a  part  payment,  available  to  ti\ke  the 
case  out  of  the  statute,  must  have  been  made 
by  the  debtor  or  bis  authorized  agent,  or» 
if  made  originally  without  his  authority,  it 
must  have  been  subsequently  adopted  by  him 
as  his  act.  This  view  Is  founded  upon  the 
reason  upon  which  a  part  payment  is  held 
to  renew  or  continue  a  debt.  Part  payment 
of  a  debt  by  a  debtor  constitutes  an  admis- 
sion by  the  person  obligated  to  pay  of  his 
liability  for  the  whole  debt  upon  which  the 
partial  payment  is  made,  and  justifies  an  in- 
ference of  a  new  promise,  made  at  that  time, 
to  pay  the  portion  remaining  unpaid.  The 
courts  acting  upon  this  admission,  and  in- 
ferring therefrom  the  new  promise,  treat  the 
contract  as  renewed  from  the  time  of  the  part 
payment,  and  the  payment  as  giving  a  fresh 
start  to  the  rimning  of  the  statute. 

It  is  obvious  that  a  payment  by  a  stranger, 
or  by  a  person  not  authorized  to  represent 
the  debtor,  affords  no  ground  for  assuming 
any  admission  on  his  part,  or  for  inferring 
a  new  promise  by  him,  to  pay  the  balance  of 
the  debt;  and  a  payment  not  made  by  him 
or  by  his  authority  cannot,  therefore,  arrest 
the  running  of  the  statute.  But  in  the  ap- 
plication of  the  doctrine  that  a  part  pay- 
ment, within  the  statute,  must  be  made  by 
the  debtor  or  by  his  authority,  there  has  been 
much  diversity  of  judicial  opinion.  The 
effort  has  been  frequently  made  to  have  it 
adjudged  that  whenever  the  nerson  making 
the  payment  is  under  a  liability  to  answer 
for  the  debt  upon  which  the  payment  is  made, 
a  part  payment  by  him  will  inure  as  a  pay- 
ment by  all  the  parties  bound  by  the  same 
obligation,  and  will  be  treated  in  applying 
the  statute  as  If  made  by  all.  The  decision 
of  IjOTd  Mansfield  in  the  leading  case  of 
White&mb  y.  Whiting,  2  Dougl.  663,  that  a 
payment  made  by  one  of  four  joint  and  sev- 
eral makers  of  a  promissory  note  took  the 
case  out  of  the  statute  as  to  all,  was  placed 
on  the  ground  that  there  was  a  quasi  agency 
created  by  the  contract,  whereby  the  act  of 
one  was  bindiniMipon  the  others.  The  case 
of  Whiteomb  v.  Whitina  was  followed  in  some 
of  the  earlier  cases  in  this  state,  but  was 
finally  repudiated  in  the  case  of  Van  Eeuren 
v.  Parmeke,  2  N.  Y.  528,  61  Am.  Dec.  832, 
and  it  has  come  to  be  the  established  doctrine 
here  that  a  part  payment  of  a  debt  by  one  of 
two  or  more  joint  contractors  does  not  take 
the  case  out  of  the  statute  as  to  the  others, 
and  this  whether  such  payment  is  made  be- 
fore or  after  the  debt  has  been  barred.  Shoe- 
maker v.  Benedict,  11  N.  Y.  177,  62  Am. 
Dec.  95.  The  existence  of  a  common  liabil- 
ity of  several  for  a  debt  does  not  of  itself 
make  each  the  agent  of  the  others,  to  bind 
them  by  part  payment.  The  court  has  in  a 
great  variety  of  cases  enforced  with  great 
strictness  the  rule  that  a  part  payment  must 
be  made  by  the  debtor,  or  by  his  authority, 
in  order  to  take  the  case  out  of  the  statute. 
This  has  been  held  in  respect  to  a  payment 
by  a  surr^,  unless  at  the  request  of  the  prin- 
cipal ( WineheU  y.  ffidlm,  18  N.  Y.  668) ;  by 

S7  L.R  A. 


the  assignee  of  an  insolvent  debtor  (Pieketi 
y.  Leonard,  84  N.  Y.  176)  ;  by  the  applica- 
tion by  the  creditor  of  money  derived  from 
collateral  securities  assigned  to  him  by  the 
debtor  {Harper  v.  Fairley,  68  N.  Y.  443)  ; 
by  the  maker  of  a  note,  of  interest,  as  against 
the  indorser.  McMuUen  v.  Bafferty,  89  K. 
Y.  466. 
In  determining  the  question  whether  the 

Eayment  by  the  heirs  of  Alanson  and  Daniel 
iamb  of  the  sum  of  one  dollar  on  the  mort- 
gage continues  the  lien  as  against  Mrs.  Wa- 
terman, it  is  important  to  consider  her  and 
their  relation  to  the  debt  and  the  property 
embraced  in  the  mortgage.  Neither  Mrs. 
Watermaa  nor  her  grantors  had  assumed  or 
were  under  any  personal  liability  for  the 
mortgage  debt.  The  mortgage  remained  a 
lien  on  the  land  conveyed  to  ralmer  in  1871, 
but  in  equity  the  north  half  of  the  lot  was 
chargeable  with  the  mortgage  debt,  and  was 
first  liable  to  be  sold  on  foreclosure.  The 
fact  that  Palmer  paid  full  value  for  the  south 
half  of  the  lot  did  not  alter  the  rights  of  the 
mortgagees.  Their  mortgage  remained  a  lieu 
as  well  on  the  part  of  the  lot  sold  to  ralmer 
as  upon  the  part  remaining  unsold.  But 
Palmer  and  his  grantees,  so  far  as  appears^ 
had  never  been  called  upon  for  payment.. 
The  Lamb  heirs  stood  in  a  double  relation 
to  the  mortgage  debt.  Their  half  of  the  lot 
was  subject  to  the  mortgage,  and  primarily 
chargeable.  They  also,  as  heirs  of  one  or 
the  other  of  the  mortgagors,  having  acquired 
title  to  the  mortgaged  premises  by  descent, 
were  liable  under  the  statute  (1  Kev.  Btat. 
p.  749,  g  4)  to  satisfy  or  discharge  the  mort- 
gage out  of  their  own  property.  The  stat- 
ute was  recently  construed  in  Hauselt  v. 
Pattereon,  124  K  Y.  849,  and  it  was  held, 
in  substance,  that  the  liability  of  heirs  or 
devisees  was  limited  to  the  property  de- 
scended or  devised,  or  its  value  in  case  of 
alienation.  Assuming  that  the  right  to  a 
remedy  under  this  statute  was  not  Imrred  by 
the  lapse  of  time,  the  Lamb  heirs,  who  made 
the  payment  of  August  8,  1885.  may  have 
been  under  a  liability  which  could  have  been 
enforced  against  their  property  other  than 
that  embraced  in  the  mortgage,  depending 
upon  whether  they  took  aoy  other  than  the 
mortgaged  premises  by  descent.  But  in  no 
other  way  were  they  liable  for  the  mortgage 
debt.  The  mortgagees  demanded  and  ac- 
cepted from  the  I^imb  heirs  the  nominal  pay- 
ment made  August  8,  1886,  with  full  knowl- 
edge of  the  conveyance  to  Palmer  in  1871,  as 
a  condition  of  forbearing  a  foreclosure  of  the 
mortgage,  and  it  was  paid  by  them  for  the 
sole  purpose  of  protecting  their  title.  It 
undoubtedly  preserved  the  lien  of  the  mort- 
gage upon  the  part  of  the  land  owned  by 
them.  But  to  ffive  it  the  further  efficacy  of 
continuing  the  lien  on  the  part  of  the  prop- 
erty in  which  they  had  no  interest,  implies 
that  they  were  the  agents  of  Mrs.  Waterman 
to  renew  the  mortgage  as  to  her,  a  relation 
which  has  no  support  in  the  evidence.  It 
could  not,  we  apprehend,  be  successfully  con> 
tended  that  the  payment  by  the  Lamb  heirs 
would  have  renewed  the  debt  as  against  the 
administrators  of  the  mortgagors ;  and  much 
leas,  we  think,  can  it  be  claimed  tiiat  it  con- 
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tinued  the  lien  of  the  mortgage  as  against 
Mrs.  Waterman.  It  was  held  by  the  chan- 
cellor in  Mooeri  v.  White,  6  Johns.  Ch.  878, 
2  L.  ed.  155,  that  an  acknowledgment  by  an 
ezeeutor  or  administrator  would  not  bind  the 
real  assets  in  the  hands  of  the  heir  or  devisee  so 
as  to  affect  the  right  of  either  under  the  statute 
of  limitations.  The  question  is  not  the  same 
as  it  would  have  been  if,  during?  the  running 
of  the  statute,  but  after  their  conveyance, 
the  mortgagors  had  made  a  partial  payment 
on  the  debt.  It  has  been  held  that  a  partial 
payment  by  a  mortgagor  on  the  debt,  even 
after  he  had  conveyed  the  premises  mort- 
gaged, would  continue  the  lien  of  the  mort- 
gage. Ifew  York  Life  Ins,  d  Tniat  do,  v. 
JSwjert.  6  Abb.  Pr.  N.  S.  154;  Hughes  v.  Ed- 
wards,  23  U.  8.  9  Wheat.  489,  6  L.  ed.  142. 
The  mortgage  is  an  incident  to  the  debt,  and, 
when  payments  are  made  by  the  debtor,  the 
mortgagee  is  not  called  upon  to  inquire  how 
the  mortgagor  has  dealt  with  the  equity  of 
redemption.     If  the  mortgage  is  recorded,  the 

Jmrchaser  has  constructive  notice  of  its  ex- 
stenoe,  and  a  dealing  with  the  debt  be- 
twees  the  debtor  and  creditor  in  the  usuai 
-course  is  to  be  expected.  The  mortgagors, 
until  at  least  the  debt  is  barred,  represent 
all  persons  interested  in  the  land.  If  not 
recorded,  and  the  grantee  purchased  in  good 
faith  for  value  without  notice  then  the  lien 
of  the  mortgage  is  destroyed.  But  upon  the 
death  of  a  mortgagor  personally  bound  to 
pay  the  debt  a  new  situation  arises.  His 
personal  representatives  become  liable  to  the 
extent  of  the  personal  assets.  If  the  mort* 
ffaged  premises  descend  to  Lis  heirs,  or  are 
devised,  they  are  the  primary  resource  in 
exoneration  of  the  personalty,  unless  (in  case 
of  a  will)  the  testator  otherwise  directs.  1 
Rev.  Stat.  749,  g  4.  If,  during  his  life,  the 
mortgagor  had  conveyed  the  equity  of  re- 
demption, his  grantee  does  not  become  per- 
sonally liable  for  the  debt,  unless  he  assumed 
its  payment;  but  the  land  remains  subject 
to  the  pledge,  whatever  may  be  the  form  of 
the  conveyance.  But  upon  the  death  of  the 
mortgagor,  after  having  conveyed  the  land, 
the  personal  liability  is  separated  from  the 
ownership  of  the  land.  Where  the  equity 
of  redemption  has  been  conveyed  in  parcels, 
without  any  personal  covenant  bv  tbe  grant- 
ees to  pay  the  debt,  the  land  alone,  as  be- 
tween them  and  the  mortgagees,  is  liable. 
The  judgment  lielow  proems  upon  the  doc- 
trine that  the  owner  of  one  parcel,  acting 
separately,  and  independently  of  the  owner 
of  the  other  parcels,  may,  by  payment,  con- 
tinue the  lien  of  the  mortgage  bevond  twenty 
years,  not  on  his  own  parcel  alone,  but  on 
all  the  parcels.  He  could  not  do  this  by  a 
written  acknowledgment,  as  such  an  ac- 
knowledgment must,  under  the  statute,  be 
made  by  **  a  person  to  be  charged  thereby  ;** 
and  a  payment  by  the  owner  of  one  parcel 
ought  not,  we  think,  to  be  given  any  greater 
effect.  It  would  be  an  admission  of  the  debt, 
but  an  admission  sub  modo,  affecting  only 
the  party  making  it.  The  payment  would 
create  no  personal  liability,  even  against 
him.  He  could  not  bind  the  owners  of  the 
other  parcels  by  his  admission,  because  he 
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would,  neither  in  law  nor  in  fact,  represent 
them.  Payment  by  an  heir  or  devisee,  as 
such,  is,  we  think,  subject  to  Uie  same  lim- 
itation. It  would  continue  his  liability 
under  the  statute  to  the  extent  of  the  real 
assets  in  his  hands,  but  would  have  no  effect 
against  the  owners  of  the  equity  of  redemp- 
tion in  arresting  the  running  of  the  statute. 
A  partial  payment  continues  the  debt  on  the 
theory  that  it  implies  a  new  promise,  but 
the  new  promise  can  be  implied  only  against 
tbe  person  making  the  payment,  or  when 
made  in  his  behalf  by  one  who,  in  law  or  in 
fact,  is  authorized  to  bind  him. 

We  have  found  no  authorities  directly  upon 
the  question  presented  in  this  case.  The 
case  of  Roddam  v.  Morley,  1  DeO.  <&  J.  1, 
involved  the  question  whether  a  paj'ment  by 
a  devisee  for  life  of  interest  on  a  specialty 
of  his  testator,  in  which  the  heirs  were 
bound,  was  an  acknowledgment  ^'by  the 
party  liable  by  virtue  of  such  specialty," 
within  the  meaning  of  the  fifth  section  of 
the  Act  8  &  4  Wm.  IV.,  chap.  42,  and  as 
such  was  sufficient  to  keep  the  right  of  ac- 
tion alive  against  the  parties  interested  in 
remainder,  and  it  was  held  that  it  was. 
The  principle  of  this  decision  is  very  clearly 
set  forth  by  Chitty,  •/.,  in  the  case  He 
UofUngshtad,  L.  R.  87  Ch.  Div.  651-659, 
which  involved  a  similar  question  as  to  the 
liability  of  devisees  on  a  simple  contract  of 
the  testator.  Speaking  of  Rfjddam  v.  Morley, 
he  says:  **The  right  principle  to  adopt  is 
that,  so  far  as  the  real  estate  is  concerned, 
there  is  no  one  else  but  tbe  tenant  for  life  to 
pay  the  interest ;  that  in  making  such  pay- 
ment he  represents  the  whole  estate ;  that  th* 
payment  Is  an  admission  of  the  liability  to 
the  debt,  affecting  the  real  estate  of  which 
he  is  in  possession ;  it  is  sufficient  evidence 
of  the  continuance  of  the  testator's  contract 
to  pay  the  debt,  or  (if  it  be  necessary  to  have 
recourse  to  the  somewhat  subtle  doctrine  of 
a  promise  to  pay)  it  is  a  promise  to  pay  out 
of  sucli  real  estate,  which  he,  as  the  person 
in  possession  of  such  real  estate,  is  competent 
to  give  on  behalf  of  the  real  assets  generally, 
and  60  as  to  bind  them  who  take  in  re- 
mainder." These  two  cases  proceed  dis- 
tinctly on  the  ground  of  agency.  In  Goope 
V.  Cresswell,  L.  R.  2  Ch.  112,  Lord  Chelms- 
ford questioned  the  decision  in  Roddam  v. 
MorUy,  although  not  governing  the  case  then 
before  him.  In  Coope  v.  Cressweil  the  bill 
was  filed  in  behalf  of  certain  specialty  cred- 
itors of  a  decedent  to  have  the  debt  raised 
out  of  certain  devised  estates.  The  testator 
devised  certain  real  estate  to  trustees  in  trust 
for  E.  for  life,  and  other  real  estate  to  the 
same  trustees  for  the  pavment  of  debts.  All 
the  real  estate  was,  under  the  English  stat- 
ute, assets  for  the  pavment  of  d'^bts.  The 
owner  of  the  equitable  life  estate  pleaded 
the  statute  of  limitations,  and  the  court  sus- 
tained the  defense,  holding  that  payment 
within  twenty  years  of  interest  on  the  debt 
by  the  trustees  was  not  sufficient  to  take  the 
case  out  of  the  statute  as  to  the  equitable 
life  tenant.  In  Dickenson  y.  Teasdale,  1  De 
O.  J.  A  S.  52,  it  was  held  by  Lord  CftoA* 
edlor  Westbury,  that  where  there  were  eepa- 
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xmte  deTises  of  lands,  to  two  nephews  of  the 
'testator,  all  of  which  were  charged  with  the 
payment  of  his  debts,  that  payments  made 
on  the  bond  in  question  by  one  of  the  devisees 
4ifter  the  death  of  the  testator  was  not  an  an- 
swer to  the  plea  of  the  statute  by  the  other. 
Peart  ▼.  Latng,  L.  R.  12  Eg.  41,  was  a  de- 
•cision  by  Sir  James  Bacon,  V,  (7.,  upon  very 
<4X>mplicated  facts,  involving  the  statute  of 
limitations.  Certain  payments  of  interest 
had  been  made  by  Ann  Heron,  a  devisee  and 
legatee,  after  the  death  of  the  testator  on  a 
mortgage  executed  by  him  in  his  lifetime, 
and  Uie  question  was  whether  the  mortgage 
was  barred  by  the  statute.  The  defense  was 
•overruled  on  two  grounds, — the  payments 
made  by  Ann  Heron :  and,  second,  payments 
made  by  the  trustee  who  held  the  title  to  the 
-entire  estate,  which  latter  ground  was  re- 
garded by  the  judge  as  controlling  and  dec!- 
-aive.  Upon  the  facts  assumed  by  the  court 
in  passing?  upon  the  effect  of  the  payments 
l>v  Ann  Heron,  the  decision  seems  to  have 
little  bearing  upon  the  present  discussion. 
In  ffarloek  v.  AMerry,  L.  R.  19  Ch.  Div. 
-539,  it  was  held  bv  Sir  George  Jessel,  M, 
iSL,  that  payment  by  a  tenant  of  nart  of  a 
mortgaged  estate  of  rent  due,  made  to  the 
mortgagee  on  his  demand,  but  without  au- 
thority of  the  mortgagor,  was  not  a  payment 
within  8  &  4  Wm.  IV.,  chap.  27,  g  40,  or  1 
Yict.,  chap.  28,  which  will  talLC  a  case  out 
of  the  statute.  See  also  Ohinnery  v.  Bf)an$, 
11  H.  L.  Gas.  115. 

The  question  presented  in  the  case  before 
413  is  important.  It  should  be  determined, 
in  the  absence  of  express  authority,  in  the 
light  of  the  principles  upon  which  partial 
payments  are  held  to  be  an  answer  to  the 
statute.  The  guiding  and  controlling  con- 
sideration is  that  the  payment  must  be  made 
by  a  party  to  or  bound  oy  the  obligation,  or 
by  his  authorized  agent.  If  the  payment  by 
one  is  relied  upon  to  take  the  contract  out 
of  the  statute  as  to  another,  it  must  be  shown 
that  the  party  who  made  the  payment  was 
in  fact  or  in  law  the  agent  of  the  other  in 
respect  to  his  liability.  When  the  person 
paying  is  bound  those  in  privity  with  him 
may  be  bound  also.  There  is  laclting,  in 
respect  to  the  pavmeut  relied  upon  in  this 
•case  to  bind  Mrs.  waterman,  (1)  Any  agency 
on  the  part  of  the  Lamb  heirs  to  act  for  her, 
or  to  bind  her  interest  in  the  land ;  (2)  an^ 
power  growing  out  of  or  incident  to  their 
relations  to  the  land  or  to  the  debt,  from 
which  the  law  will  imply  an  authority,  and 
(8)  the  admission,  inferable  from  the  pay 
ment  construed  in  the  light  of  the  circum- 
stances, was  an  admission  simply  that  the 
mortgage  was  a  subsisting  lien  on  the  land 
then  owned  by  them.  Our  conclusion  is  that 
4he  judgment  ef  the  ffeneral  and  special  term* 
•should  be  rewnedt  with  eoete  in  all  courts  an 
to  Mrs,  Waterman,  and  that  the  judgment  of 
•iho  General  Term  be  affirmed  tcith  eoeU  at 
againei  the  other  appeUante, 

Judgment  aeeordingly. 

All  ooncnr. 

S7L.a  A. 


Joseph  BIRD.  Receiver,  etc.,  of   the  Estate 
of  Qeorge  F.  Merklee,  Deceased,  Retpt,, 

Adaline  li.  MERELEE  et  al., 
and 
BEDFORD  STREET  METHODIST  EPIS- 
COPAL CHURCH  et  al.,  Apple. 

aU  N.  Y.  544.) 

A  remidaMury  bequest  to  certain  churches 
according  to  the  number  of  memberst 
to  buy  coal  tor  the  poor  of  the  churches,  is  a 
direct  gift  to  the  churches  and  does  not  create  a 
trust  for  unascertaloed  or  ladetlDite  benefloia- 
ries. 

(February  S,  ISBS.) 

APPEAL  by  defendants,  certain  churches, 
from  a  Judgment  of  the  General  Term  of 
the  Supreme  Court,  First  Departmeut,  revers- 
ing a  judgment  of  a  Special  Term  for  New 
York  County  sustaining  the  residuary  clause 
in  the  last  will  and  testament  of  George  Merk- 
lee, deceased.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Lemuel  Skidmore*  for  appellants 
Bedford  Street  Church  et  al,: 

It  is  not  essential  to  the  vididlty  of  a  bequest 
to  a  religious  corporation  that  it  shoula  be 
^ven  general Iv  for  all  the  purposes  for  which 
It  may  be  legally  used,  or  for  any  to  which  the 
trustees  may  see  fit  to  devote  it. 

Williams  v.  WiUiamt,  8  N.  Y.  526;  Theolog- 
ical Seminary  Trustees  if  Auburn  v.  Kellogg, 
IC  N.  Y.  »9;  Beekman  v.  Bonsor,  28  N.  Y.  810, 
80  Am.  Dec.  269;  Prichard  v.  Thompson,  95 
N.  Y.  81, 47  Am.  Rep.  9;  Wetmore  v.  Parker, 
52  N.  Y.  467;  Holland  v.  Alcock,  108  N.  Y.  887; 
Fosdiek  v.  Hempstead,  11  L.  R  A.  716, 125  N. 
Y.  694. 

As  the  gift  is  absolute,  the  expression  "to 
purchase  coal  for  the  poor  of  said  churches" 
should  merely  be  held  to  indicate  a  wish  or 
desire  on  the  part  of  the  testator  that  the 
moneys  so  given  should  be  used  for  one  only 
out  of  the  many  objects  of  said  church  corpo- 
rations. 

Re  Teed.  59  Hun.  69;  Ue  WiUiams,  64  Hun, 
164;  Thotp  v.  Owen,  2  Hare.  607;  JSx  parte 
Payne,  2  Younge  &  C.  Exch.  686;  Paisiey's 
App,  70  Pa.  158;  Re  Rochester,  110  N,  Y.  166; 
Gross  V.  I^oore,  68  Hun,  412;  2  Roper,  Lega- 
cies. Am.  ed.  p.  1703;  Fowler  ^7.  Oarlike,  1  Russ. 
&  M.  282;  DuBois  v.  Ray.  85  K  Y.  165;  Hehult 
V.  Jf<>«,182N.Y.  127. 

When  a  bequest  is  made  to  a  class,  if  any 
members  of  the  class  can  take,  they  take  the 
whole. 

1  Jflirman,  Wills,  585;  2  Redf.  Wills,  119; 
Downingj.  Marshall,  28  N.  Y.  874. 

Jfr.  WilllMn  D.  Udell*  for  appellant 
Jane  Street  Church: 

Courts  look  with  favor  upon  donations  for 
a  charitable  or  religious  purpose,  and  will  en- 
deavor to  carry  them  into  elfect,  if  it  can  be 
done  consistently  with  the  rules  of  law. 

NOTB.— For  other  oases  In  this  serfes  of  charita- 
ble ffifts  for  tbelWDeflt  of  'the  poor/*  see  Bullard 
V.  Cbandler  (Mass.)  6  L.  R.  A.  104;  Foedick  v.  Hemp- 
stead (N.  Y.)  U  L.  B.  A.  715;  KeUj  V.  Miohols  (B.  L) 
I  L.R.A.4UL 
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Pcrrv.  Tr.  S§  699, 701;  Qwena  v.  Missionary 
Soe.  if  M,  B,  Church,  14  N,  Y.  880;  P&wer 
V.  Cassidy,  79  N.  Y.  002.  85  Am.  Rep.  550; 
Williams  ▼.  Williams,  8  N.  Y.  525:  Levy  v. 
Levy,  83  N.  Y.  97;  Wetmore  v.  2*arher,  52  N. 
Y.  450. 

The  legatees  being  so  detioed  that  (he  direc- 
tion as  to  the  use  of  the  legacy  can  be  carried 
out,  there  is  no  force  in  the  cootention  made 
by  the  contesting  defendants  that  the  benefici- 
aries are  too  indefinite  or  uncertain. 

Williams  v.  Williams  and  Poteer  v.  Cassidy, 
mipra;  Beekman  v.  Bonsor,  28  N.  Y  298,  80 
Am.  Dec.  269;  LeConUulx  v.  B\t1faJio,  88  N. 
Y.  888;  Fosdick  v.  Hempstead,  11  L.  R.  A.  715, 
125  N.  Y.  581;  Vail  ▼.  Long  Island  R  Co,  106 
N.  Y.  288,  60  Am.  Rep.  449. 

Mr,  Fernando  Solinffert  for  appellant 
African  Methodist  Episcopal  Zion  Church: 

There  is  neither  wanting  certain,  tangible 
beneficiaries  nor  a  trustee  to  meet  the  bequest 
and  to  take  the  funds  in  hand  in  the  first  in- 
'  stance,  also  ascertain  beneficiaries.  There  is 
no  uncertainty  or  want  of  a  person  or  certain 
body  to  take.  The  bequest  to  the  churches  is 
a  direct  gift. 

Re  LooKs  Will,  5  N.  Y.  Supp.  50;  Be  LooJfs 
Will,  54  Hun,  685,  mem. :  Buppel  y.  Sehlegd, 
55  Hun,  188;  Be  Bailey,  24  Abb.  N.  0. 206;  Be 
Eowante  Bstaie,  5  Misc.  295. 

Mr  James  Otie  Hoyt,  for  respondent,  the 
receiver: 

A  gift  to  a  duly  incorporated  body,  whether 
Incorporated  for  charitable  or  other  purposes, 
is  a  valid  gift  if  it  be  for  one  of  the  purposes 
for  which  the  corporation  was  formed. 

WilUams  v.  WiUiams,  8  N.  Y.  525;  Wet- 
more  V.  Parker,  52  N.  Y.  450;  Vail  v.  Long  Is- 
land B,  Co.  106  N.  Y.  288,  60  Am.  Rep.  449; 
Le  Couteulx  v.  Bi^ah,  88  K  Y.  888;  BoUand 
T.  Aleoek,  108  N.  Y.  812. 

The  words  *'to  buy  coal  for  the  poor"  do 
not  constitute  a  trust 

Weeks  v.  ComweU,  104  N.  Y.  825;  Be  Ver 
Planck,  91  N.  Y.  448;  Fan^f^rpoei  v.  Loew,  112 
N.  Y.  175;  Qji^eyj.  Une  85  N.  Y.  840. 

Jfr.  S.St.  J.meCatenen«  for  respondents 
AdalineM.  Merkleed^  al,: 

It  was  the  poor  and  not  the  churches  that 
testator  had  in  mind. 

Orois  T.  Moore,  68  Hun,  412,  affirmed  in 
141  N.  Y.  559. 

No  absolute  gift  to  the  churches  being  in- 
tended by  the  testator,  he  must  have  purposed 
trusts  of  an  ascertainable  fund  (the  residue)  in 
trustees  (the  churches)  for  a  definite  purpose 
(to  buy  coal)  in  favor  of  beneficiaries  (the  poor 
of  said  churches),  and  such  trusts  must  fail  for 
lack  of  definiteness  in  the  beneficiaries. 

1  Jarman,  Wills,  5th  Am.  ed.  640;  Perry,  Tr. 
§  115;  Levy  t.  Leiy,  88  N.  Y.  101;  Holland  v. 
Aleoek,  108  N.  Y.  812;  Fosdiek  v.  Hempstead, 
11  L.  R  A.  715,  135  N.  Y.  581;  Tdden  v. 
Qreen,  14  L.  R.  A.  88,  180  N.  Y.  29;  Whiter, 
Fisk,  22  Conn.  50;  BeaU  v.  Drane,  25  Oa.  480; 
Trippe  v.  Frazier,  4  Harr.  &  J.  446;  Dashiell  v. 
Atty-Oen.  6  Harr.  A  J.  892,  9  Am.  Dec.  572; 
Wilderman  v.  Baltimore,  8  Md.  551;  Needles 
▼.  MarUn,  88  Md.  609. 

Mr,  T.  H.  Tyngt  with  Messrs.  Jamee 
H*  Wood*  Henry  Ferris*  and  Samuel 
Xfobenthalt  for  respondents  Ludwig,  Dodge, 
Frank  Merklee  etal,: 
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The  intention  of  the  testator  was  clearly  to 
create  trusts  for  the  purchase  and  distributioi^ 
of  coal. 

1  Jarman,  Wills,  5th  ed.  604;  Perry,  Tr. 
§  115;  Gross  v.  Moore,  68  Hun,  412,  affirmed  ia 
141  N.  Y.  559;  Fosdick  v.  Hempstead,  11 L.  R. 
A.  715,  125  N.  Y.  581;  Be  IngersolTs  Will,  131 
K  Y.  578. 

Tbe  trusts  created  by  the  will  were  void  for 
want  of  ascertainable  beneficiaries. 

Tilden  v.  Qreen,  14  L.  R.  A.  83, 180  N.Y.  29; 
Be  IngersolCs  WiU,  supra;  Hove  v.  Brewer,  18^ 
L.  R.  A.  458,  186 N.  Y.  126;  To^diekv.  Hemp- 
stead, supra, 

Bartlett»<7.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  construe  item  20  in  the 
last  will  and  testament  of  Oeorge  F.  Merklee, 
deceased,  which  reads  as  fol  lows :  "  Item  20. 
If,  after  all  the  legacies  are  paid  in  full, 
there  should  be  anything  left  of  my  estate, 
the  same  to  be  divided  and  paid  to  the 
Methodist  Episcopal  churches  in  the  Ninth 
ward  of  the  city  of  New  York,  according  to- 
the  number  of  members,  to  buy  coal  for  the 
poor  of  said  churches. "  The  general  term  of 
the  First  department  reversed  the  ^judgment 
of  tbe  special  term  adjudging  this  to  be  a 
valid  bequest  to  the  churches  named,  and  held 
that  a  trust  was  sought  to  be  created  which 
was  void,  as  the  beneficiaries  were  unascer- 
tained and  indefinite.  We  are  unable  to  agree 
with  the  learned  general  term,  and  are  of 
opinion  that  the  testator  contemplated  no 
trust,  but  made  a  valid  bequest  to  the 
churches.  This  court,  in  Wetmore  v.  Parker, 
52  N.  Y.  450,  held  that  a  bequest  similar  in 
its  essential  features  to  the  one  at  bar  did  not 
create  a  trust.  In  that  case  the  testator  gave 
$25,000  to  the  Utica  Orphan  Asylum,  to  be 
perpetually  invested  by  the  trustees  or  man- 
agers in  a  certain  manner,  and  the  interest 
and  income  to  be  expended  for  the  support 
and  maintenance  of  the  asylum.  This  bequest 
was  claimed  to  be  invalid  upon  the  grounJ 
that  it  created  a  perpetuity  in  violation  of 
the  statute  prohibiting  the  suspension  of  tho 
absolute  ownership  of  personal  property 
beyond  two  lives  in  being.  After  disposing 
of  this  objection,  and  holding  that  the  pro- 
visions of  the  statute  against  perpetuities  di<l 
not  apply  to  such  a  bequest.  Church,  Ch,  J., 
writing  the  opinion  of  the  court,  uses  thia 
language:  **The  income  only  of  the  per- 
manent endowment  of  such  an  institution  cao 
be  used  with  safety  to  Its  very  existence.  Any 
other  course  would  frustrate,  and,  sooner  or 
later,  destroy,  its  usefulness.  No  mortmain* 
law,  restrictive  as  they  have  sometimes  been, 
ever  prevented  the  donors  from  making  their 
gifts  in  such  terms  as  would  preser've  the 
principal  from  dissipation.  It  does  not  create 
a  trust  in  any  such  sense  as  that  term  is  ap- 
plied to  property.  The  corporation  uses  the 
property  in  accordance  with  the  laws  of  ite 
creation  for  its  own  purposes,  and  the  dicta- 
tion of  the  manner  of  its  use,  within  the  law, 
by  the  donor,  does  not  affect  Its  ownership, 
or  make  it  a  trustee.  A  person  may  transform 
himself  into  a  trustee  for  another,  but  he  can- 
not be  a  trustee  for  himself. "  In  the  case  be- 
fore us  there  is  nothing  in  the  language  em- 
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ployed  by  the  testator  that  indicates  an 
intention  to  create  a  trust.  In  the  first  place, 
he  seems  to  have  been  in  doubt  as  to  his  estate 
resulting  In  a  residue  after  carrying  out  the 
provisions  of  his  will.  His  language  is :  "If, 
after  all  the  legacies  are  paid  m  full,  there 
should  be  anything  left  of  my  estate,  the 
same  to  be  divided  and  paid  to  the  Methodist 
Episcopal  churches  of  the  Ninth  ward  of  the 
city  of  New  York,  according  to  the  number 
of  members,  to  buy  coal  for  the  poor  of  said 
churches. "  We  have  here  a  direct  and  si mple 
gift  made  in  terms  that  exclude  any  idea  of 
trust.  There  is  not  even  a  direction  to  invest 
the  principal  and  expend  the  income.  It  is 
admitted  that  the  churches  designated  are 
duly  incorporated  and  have  the  power  to  take. 
The  validity  of  such  a  sift  has  not  been 
legally  open  to  question  In  this  state  since 
the  case  of  WiUiatM  v.  WiUiamB,  8  N.  Y. 
625,  where  a  bequest  to  the  trustees  of  the 
Presbyterian  church  and  congre^ration  in  the 
village  of  Huntington,  in  trust  for  the  sup- 
port of  a  minister  of  that  church,  of  the  in- 
come of  an  invested  fend,  was  sustained  as 
a  valid  bequest.  It  was  there  held  that  the 
provisions  of  the  revised  statutes  against 
perpetuities  do  not  affect  the  propertv  ffiven 
in  perpetuity  to  religious  or  charitabfe  Insti- 
tutions. While  this  case  has  been  disap- 
proved as  to  another  bequest  involving  the 
existence  of  the  Enjirlish  system  of  charitable 
uses  in  this  state,  Its  decision  sustaining  the 
bequest  referred  to  has  not  only  never  been 

?lue8tioned,  but  has  been  expressly  approved 
n  subsequent  cases  in  this  court.  Vide  Wet- 
more  v.  Fdrker,  62  N.  Y.  467 ;  EoUand  v. 
AUoek,  108  N.  Y.  887.  In  HdUand  v.  Akoek, 
iupra.  Judge  Rapallo,  after  commenting  upon 
the  present  condition  of  the  law  on  this  sub- 
ject, says :  "  Under  this  system  many  doubt- 
ful and  obscure  questions  disappear,  and  give 
place  to  the  more  simple  inquiiy  whether  the 
grantor  or  devisor  of  a  fund  designed  for 
charitT  is  competent  to  give,  and  whether  the 
organized  boay  is  endowed  by  law  with 
capacitv  to  receive  and  to  bold  and  administer 
the  gift."  .Ib  the  case  at  bar  both  these 
q^uestions  most  be  answered  in  the  affirma- 
tive. It  is  not  denied  that  the  gift  of  money 
to  buy  coal  for  the  poor  of  the  churches  named 
is  directly  within  the  provisions  of  the 
various  statutes  defining  the  powers  and  ob- 
jects of  the  corporations  interested.  They 
ara  empowered  to  acquire  real  and  personal 
property,  in  a  limited  amount,  for  the  use  of 
the  church,  or  other  pious  uses,  and  they  are 
permitted  to  employ  such  property,  among 
other  objects,  for  the  relief  of  the  poor.  The 
fact  that  the  testator  has  designated  the  pur- 
pose for  which  this  legacy  must  be  used  does 
not  indicate  a  desire  upon  his  part  to  create 
a  trust.  If  it  were  necessary,  in  order  to 
sustain  the  bequest,  these  words  of  designa- 
tion by  Uis  testator  might  be  treated  as 
merely  precatory,  but  we  think  it  was  en- 
tirely competent  for  him  to  appl  v  his  bounty 
to  the  whole  or  any  one  or  more  of  the  various 
purposes  for  which  the  corporations  are  au- 
thorized to  hold  property.  This  is  fully  rea- 
soned by  Jfidffe  Denio  in  WiUiame  v.  WiU 
Hana,  8  N.  Y.,  bottom  pase  580. 

The  fundamental  error  in  this  case  in  the 
court  below,  and  in  cases  that  are  frequently 
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coming  to  the  attention  of  this  court,  is  the 
failure  to  recognize  the  fact  that  gifts  to  re- 
ligious and  charitable  corporations  to  aid  in 
carrying  out  the  purposes  for  which  they  art 
organized,  whether  by  expending  the  prin- 
cipal of  a  bequest  or  we  income  of  a  bequest 
to  be  invested  in  perpetuity,  do  not  create  a 
trust  in  any  legal  sense,  do  not  offend  against 
the  statutes  of  perpetuities,  and  are  not  to  be 
jud|^  by  any  of  the  well-known  rules  per- 
taining to  the  law  of  trusts  as  applied  to 
private  individuals.  It  would  be  impossible 
at  this  late  day  to  add  anything  to  the  learned 
discussion  of  the  foremost  judges  and  counsel 
of  this  state  in  a  legal  contest  which  assailed 
the  case  of  Williamt  v.  Williamg,  eupra,  in 
so  far  as  it  sustained  the  English  doctrine  of 
trusts  for  charitable  uses,  and  resulted  in  es- 
tablishing that  the  doctrine  had  no  place  in 
our  iurisprudenoe,  but  that  a  system  created 
by  the  statute  law  of  the  state  of  organized 
corporate  bodies  with  power  to  administer 
public  charities,  and  legal  capacity  to  re- 
ceive and  hold  property  K>r  that  purpose,  waa 
intended  to  take  its  p1ac«.  Holland  v.  Aleoek, 
108  N.  Y.  812.  GifU  to  these  corporations 
can  be  made  without  invoking  the  aid  of 
trusts.  The  mortmain  policy  of  this  state  is 
very  simple,  and  is  illustrated  in  the  charters 
of  our  religious  and  charitable  corporations. 
The  amount  of  property  which  they  may  take 
and  hold  in  mortmain  is  restricted,  but  their 
ownership  is  absolute,  and  only  qualified  by 
their  artificial  nature.  Wetmore  v.  Fa^rker, 
62  N.  Y.  468. 

The  respondents  urged  that  the  case  of 
Faediek  v.  Hempstead,  126  N.  Y.  681,  11  L. 
R.  A.  716,  is  an  authority  sustaining  the 
views  of  the  general  term.  The  point  de- 
cided in  that  case  leads  to  no  such  conclusion, 
and  the  decision  is  in  harmony  with  the  views 
we  here  express.  In  that  case  a  bequest  to  the 
town,  in  trust,  in  perpetuity,  for  the  benefit 
of  the  poor  of  the  town,  not  confined  to  those 
for  whose  support  it  was  under  a  statutory 
liability,  was  held  invalid  for  want  of  an 
ascertained  beneficiary.  It  was  further  held 
that,  in  the  absence  of  a  special  grant  of 
power  by  statute,  a  town  cannot  act  as  trustee 
of  property  given  for  charitable  purposes. 
Judge  Pecknam,  after  a  review  of  many  of 
the  authorities,  beginning  with  the  Vf^ilitame 
Caee,  uses  this  language :  "  It  is  this  circum- 
stance, that  the  gift  in  this  case  is  not  for 
corporate  purposes,  which  takes  it  out  of  the 
principle  on  which  the  cases  cited  were  de- 
cided.  The  cases  of  Wetmore  v.  Poflrker,  63 
N.  Y.  469 ;  Le  Cauteulm  ▼.  Buffaio,  88  N.  Y. 
888 ;  VaU  v.  Limg  laland  R  Oo,  106  N.  Y. 
288,  60  Am.  Rep.  449,— wore  all  instances  of 
a  gift  to  a  corporation  having  power  to  take 
for  the  purposes  for  which  tne  gift  was  in- 
tended, and  hence  a  direction  accompanying 
the  gift  that  it  was  to  be  used  only  for  a  cor- 
porate purpose,  or  that  the  income  only  was 
to  be  used,  did  not  create  a  trust.  It  was 
simply  saying  that  the  gift  was  for  the  pur- 
pose of  aiding  the  corporation  in  the  dis- 
charge of  some  of  its  corporate  functions." 

Tm  judgment  appealed  from  ehauld  be  reversed 
and  the  judgment  of  the  special  terra  af- 
firmed, with  one  bill  of  costs  to  the  defend- 
ant churches. 

All  concur. 
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HAM, Appt., 

B.  M.  ALLEN. 

aOO  Ala.  478.) 

A  bank  depositor  owes  to  the  bank 
the  duty  of  exaxnlDfng  returned  vouohersand 
reportlDg  forgeries  to  the  bank. 

8.  A  bank  depositor  who  entrosts  the 
duty  of  examining^  vouchers  to  a  clerk 

who  has  forged  his  employer's  name  on  checks  is 
charged  with  the  clerk*s  knowledge  of  the 
forgery. 

3.  A  bank  depositor  will  be  held  re- 
sponsible to  the  bank  for  failure  to  impart 
to  it  knowledge  of  forgeries  of  checks  pos- 
sessed by  his  clerk  if  be  entrusts  to  his  clerk  the 
duty  of  examining  the  vouchers,  although  the 
clerk  deceives  him  and  keeps  him  in  ignorance 
of  the  forgeries. 

4*  In  case  the  bank  depositor  Ihils  to 
notify  the  bank  of  forg^  cheeks  re- 
turned in  his  vouchers,  the  bank  Is  entitled  to 
hold  htm  liable  for  damages  caused  to  it  by  such 
failure. 

ft.  A  stated  account  is  open  to  rectifica- 
tion upon  proof  at  any  time  before  the  limita- 
tion period  has  run,  from  the  dme  of  its  rendi- 
tion. 


6.  Dama(^s  which  a  bank  is  entitled  to 
claim  ag^ainst  a  depositor  because  of  his 
failure  to  promptly  notify  it  of  foryed  checks 
returned  in  his  vouchers,  is,  in  case  the  forger  is 
arrested  and  a  part  of  the  money  lecovered,  the 
difference  between  the  amount  paid  on  the 
checks  and  the  amount  so  recovered. 

7.  A  depositor  who  fails  to  notify  a 
bank  of  forjped  checks  returned  in  his 
vouchers  is  estopped  from  holding  the  benk  liaM^ 
for  subsequently  paying  similar  forgeries. 

8«  In  balancing  an  account  between  a 
bank  and  its  depositor^  whose  clerk  has 
forged  checks  which  were  cashed  by  the  bank, 
when  the  vouchers  are  lost  so  that  the  stubs  of 
the  checks  are  relied  on  tuShow  the  amount  for 
which  checks  were  drawn,  the  court  is  not  au- 
thorised to  charge  the  bank  for  the  whole 
amount  of  the  check  for  which  there  is  a  stub 
corresponding  in  number  but  not  in  amount,  un- 
less it  is  shown  that  the  depositor  did  not  owe 
money  or  draw  checks  for  the  amount  expressed 
in  the  stubs. 

9.  If  upon  discovering  the  fbrgery  of 
checks*  the  bank,  without  knowing  that  it  has 
previously  paid  similar  checks,  makes  good  the 
amount  to  the  depositor,  who  has  failed  to  no- 
tify the  bank  of  previous  forgeries,  it  may  use 
the  amount  so  paid  as  a  counterclaim  when  sued 
for  the  amounts  represented  by  the  prior  for- 
geries. 

10.  The  depositor  may  be  required  to 


KOTB.— Duty  of  depositor  in  rtapeel  to  forged  eheck§ 
charged  to  him  by  the  hank, 
1.  In  generaL 
II.  Ab  to  forged  indonements, 

III.  A8  to  raised  or  altered  checks, 

IV.  Bmamination  entrusted  to  agent. 

L  In  generaL  . 

The  above  case  touches  questions  of  practical 
Importance  on  which  the  decisions  are  in  some 
conflict.  That  a  bank  is  in  fault  and  liable,  in  the 
first  instance  at  least,  for  the  loss  sustained  by  its 
payment  of  a  forged  check  is  unquestionably  set- 
tled law  and  is  assumed  if  not  decided  to  be  so  in 
all  the  decisions  on  this  subject.  As  for  Instance 
In  Crane  v.  Dexter  Horton  &  Ck).  (1883)6  Wash.  479, 
In  which  the  question  was  one  of  fftot  respecting 
the  alleged  forgery  of  a  check. 

The  same  doctrine  Is  illustrated  In  Georgia  R.  A 
Bkg.  Go.  V.  The  TiOve  A  Good  Will  Soc  anO)  85  Ga. 
SS.  where  a  bank  paying  a  forged  check,  knowing 
the  depositor  oould  not  write,  but  relying  on  the 
statement  of  the  person  presenting  the  check  that 
be  signed  the  depositor^  name  with  authority  to 
do  so,  was  held  liable  to  the  depositor. 

Although  in  Hager  v.  Buffalo  8av.  Bank  (18M)  10 
Misc.  466,  a  cashier  paying  forged  checks,  es- 
pecially after  his  suspicion  was  aroused,  was  held 
negligent  and  the  decision  put  upon  that  ground* 
the  authorities  are  amply  sufficient  to  make  a  bank 
liable  in  such  case  irrespective  of  the  cashier*s 
negligence,  as  a  payment  on  a  forged  check  Is  as 
to  the  depositor  in  reality  no  payment. 

Even  lack  of  care  in  keeping  a  check  book  Is 
held  not  sufficient  to  make  a  depositor  liable  for 
the  payment  of  a  check  forged  by  his  clerk.  Mack- 
intosh V.  Eliot  Nat  Bank  (1877)  128  Mass.  888. 

A  savings  bank  is  also  held  liable  to  a  depositor 
for  the  payment  of  forged  checks  to  a  person  hav- 
ing possession  of  the  pass-book  where  the  checks 
were  not  witnessed  as  required  by  by-law,  even  if 
the  depositor  was  guilty  of  contributory  negligence 
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in  failing  to  keep  possession  of  the  book.    Peopled 
6av.  Bank  v.  Cupps  (187B)  91  Pa.  816. 

But  a  question  as  to  which  the  courts  are  at  vari- 
ance is  as  to  the  effect  of  a  depositor's  failure  to 
discover  the  forgery  of  checks  charged  to  him  by 
the  bank  after  the  account  has  lieen  balanced  and 
his  checks  returned  to  him.  One  line  of  cases 
treats  the  question  from  the  standpoint  of  an  ac- 
count stated  and  hold  that  the  balance  shown  by 
the  bank  statement  is  prima  fSde  correct,  but  is 
not  conclusive  against  the  depositor.  This  Is  the 
doctrine  of  American  Nat.  Bank  v.  Bushey  (1881) 
46  Mich.  185,  where  a  depositor  on  notlfloatlon  by 
the  bank  some  time  after  he  supposed  that  his  ac- 
count was  all  drawn,  that  he  bad  a  balance  there, 
immediately  drew  it  out.  but  subsequently  claimed 
that  forged  checks  had  been  charged  against  him. 

Somewhat  more  guardedly  stated  it  is  held  in 
Hardy  v.  Chesapeake  Bank  (1879)  51  Md.  5aS.  84  Am. 
Rep.  825,  that  a  depositor  Is  not  twund  at  his  peril 
and  under  all  circumstances  to  detect  the  forgery, 
but  that  he  is  simply  bound  to  refrain  from  any 
aot  to  mislead  the  bank  to  its  hurt  or  injury  and 
not  to  fail  to  do  any  aot  which  duty  requires  of 
him  for  the  protection  of  the  bank.  It  Is  further 
declared  that  after  a  reasonable  time  from  the  re- 
turn of  the  checks  and  his  balanced  book,  the 
statement  Is  presumed  correct,  but  is  only  prima 
fade  so.  The  court  holds  that  knowledge  of  the 
depositor  or  else  carelessness  and  indifferent  fail- 
ure to  inform  himself  by  the  exercise  of  ordinary 
diligence  required  of  tiusiness  men  must  be  shown 
to  make  him  liable  for  the  payment  of  a  forged 
check  and  that  to  raise  an  estoppel  the  bank  most 
be  misled  to  its  injury. 

A  series  of  New  York  cases  also  hold  that  the 
most  that  can  be  claimed  against  a  depositor  by 
reason  of  his  failure  to  discover  the  forgery  of 
checks  is  that  retaining  his  account  without  objec- 
tion after  reasonable  time  Is  deeme«1  an  aogule^ 
cence  and  an  admisBlon  of  its  oorrectnea  as  by 
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upon  the  witnes  stand  in  an  action  I 

bj  him  against  the  banks  for  the  amount  of  the 
forged  ctaeoks  charged  against  him,  and  his  1n- 
«b11it7  to  do  80  Is  a  circumstance  for  the  jury  In 
weighing  the  evidence. 

(December  n.  IML) 

APPEAL  hj  defendaDt  from  a  Jadgment  of 
the  Circuit  Court  for  Jefferson  Countj 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  money  deposited  with  a  bank  which 
was  shown  to  have  been  paid  oat  on  forged 
checks.    Be9er$ed, 

The  facts  are  stated  in  the  opinion. 

Mr»  E.  K«  Campbell,  for  appellant: 

The  relations  of  banks  with  their  deposltotB 
are  those  of  debtors  and  creditors. 

8  Morse,  Banks  &  Banking,  8d  ed.  g  668. 

The  balancing  of  the  depositor's  pass-book 
and  its  return  with  the  vouchers  or  paid  checks 
by  the  bank  constitute  an  account  slated,  and 
cast  on  him  the  burden  of  impeaching  its  cor- 
rectness. 

8  Morse,  Banks  A  Banking,  8d  ed.  756; 
Leather  Mfn,  Nat.  Bank  v.  Morgan,  117  U. 
8.  96.  29  L.  ed.  811. 

There  was  a  duty  growing  out  of  the  rela- 
tions of  plaintiff  and  defendant  which  called 
for  an  examination  bv  him  of  the  returned 
vouchers  and  pass-book. 

Leather  Mfre.  Nat,  Bank  v.  Morgan,  eupra; 
American  Nat.  Bank  v.  Bueftey,  45  Mich.  140; 
I>ana  v.  National  Bank  of  the  B^ntbiie,  132 
Mass.  158;  Hardy  v.  Cheeapeake  Bank,  51  Md. 
562, 84  Am.  Bep.  826. 


If  plaintiff  committed  the  examination  to 
his  clerk,  be  is  bound  by  the  knowledge  which 
the  examination  by  himself  would  have  dis- 
closed. 

Bana  v.  National  Bank  nfthe  Bepublie,  and 
Leather  Mfre.  Nat.  Bank  v.  Morgan,  eupra^ 

If  the  depositor  was  negligent^  or  failed  in 
his  duty  in  reference  to  examining  his  pass- 
book and  vouchers,  and  if  by  reason  of  any 
negligence  on  the  part  of  the  depositor,  or  bj 
reason  of  his  delay  in  examining  or  reporting 
errors  in  his  bank  account  when  the  pass  book 
and  vouchers  are  returned,  the  bank  sustains 
damages  or  loas  which  it  otherwise  would  not 
have  sustained,  the  depositor  may  be  held  to 
have  ratified  the  payments  by  the  bank  or  be 
estopped  to  deny  them. 

Leather  Mfre,  Nat.  Bank  t.  Morgan,  eupra; 
Weinelein  v.  National  Bank  of  Jefereon,  69 
Tex.  88;  Janin  v.  London  d  8,  F.  Bank,  14 
L.  R.  A.  820. 92  Cal.  14;  American  Nat.  Bank 
V.  Buahey,  Dana  v.  National  Bank  of  the  Re- 
public, and  Hardy  v.  Vheenpeake  Bank,  eupra; 
2  Morse,  Banks  &  Banking,  8d  ed.  756;  8 
Am.  &  Eng.  Encyclop.  Law,  p.  228,  title 
Checke, 

It  is  not  necessary  that  it  should  be  made  to 
appear  by  evidence  that  benefit  would  cer* 
talnly  have  accrued  to  the  bank  from  an  at- 
tempt to  secure  payment  from  the  alleged 
forger. 

Leather  Mfre.  Nat.  Bank  v.  Morgan,  117  TJ. 
8. 116,  29  L.  ed.  818. 

Mr.  B,  M.  Allen*  appellee  in  propria  per- 
eona: 

The  balancing  of  plaintiffs  passbook,  and 


aoooont  stated,  but  that  this  is  only  prima  fade 
and  not  conclusive.  Welsser  v.  Denison  (18641  10 
M.  Y.  8S,  61  Am.  Dea  T8L  This  case  holds  also  that 
If  the  bank  has  not  been  induced  by  the  sileuee  of 
the  depositor  to  take  any  action  and  has  not  lost 
any  rights  by  reason  of  his  silence,  the  only  effect 
to  to  cast  on  him  the  burden  of  proof  of  any  fraud, 
«rror,  or  mistake  in  the  acconnt. 

This  case  is  followed  in  Welsb  v.  German  Amerl* 
can  Dank  (1878)  73  N.  Y.  424, 29  Am.  Bep.  ITS,  af- 
llrmlDg  10  Jones  A  8.  402;  Waohsman  v.  Columbia 
Bank  of  tb«>  City  of  New  York  (1804)  8  Mlsa  280, 
alBrmlng  0  Misc.  02:  Frank  v.  Chemical  Nat.  Bank 
(IBiH  5  Jones  A  S.  28,  (1881^  84  N.  Y.  200, 88  Am.  Kep. 
SQL,  afflrmlDg  13  Jones  4^8. 4fiS.  See  also  infTa  as  to 
forired  indorsements. 

In  Welsh  v.  German  American  Bank,  eupra^  it  is 
«akl  that  Welsser  v.  Denison,  avpro,  *'held  that  a 
depositor  owes  no  duty  to  a  bank  which  requires 
him  to  examine  bis  pass-book  or  youchera  with  a 
Ttew  to  the  detection  of  forgeries  of  his  nama** 

And  this  doctrine  is  also  declared  in  Wacbsman 
V.  Columbia  Bank  of  the  City  of  New  York  (180^) 
4  Misc.  82,  but  this  seems  to  be  an  extreme  state- 
ment of  the  doctrine  of  Wdsser  v.  Denison.  That 
ease  in  fact  can  hardly  be  said  to  decide  any  more 
4m  this  point  than  the  case  of  Frank  v.  Chemical 
NaL  Bank,  supra,  affirming  18  Jones  &  8.402,  which 
etates  the  doctrine  to  the  effect  that  a  depositor's 
duty  is  only  that  of  ordinary  care,  and  that  such 
•care  exercised  by  himself  or  his  agents  is  sufficient 
to  relleye  him  from  reeponslbility,  altbougb  befalls 
to  discover  a  forgery  of  checks  until  It  to  too  late 
for  the  bank  to  obtain  a  remedy  against  other  par- 


Thto  doctrine  to  stated  in  substantially  the  same 
in  Wacbsman  v.  Columbto  Bank  of  the  City  of 
New  York  (1804)  8  Misc.  280,  affirming  0  Misc.  82. 
It  to  not  quite  easy  to  say  whether  or  not  the 
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above  decisions  establish  in  either  of  the  respec- 
tive Jurisdictions  so  broad  a  doctrine  as  that  a  de- 
positor owes  no  duty  to  make  any  examination 
of  hto  account  and  returned  oheoks  among  which 
are  forgeries.  It  to  doubtful  if  the  courts  within 
those  jurisdictions  would  consider  themselves 
bound  to  hold  that  doctrine.  In  fact  the  duty  to 
exercise  lome  care  seems  to  be  recognised  in  the 
decisions  last  cited.  If  that  were  conceded  the 
question  in  dispute  would  be  simply  as  to  the  de- 
gree of  care  and  diligence  required. 

That  such  a  duty  does  extot  to  declared  in  sevenU 
well-considered  cases  which  have  carefully  re- 
viewed the  cases  above  cited.  Thus  in  Janin  v. 
LondonAS.F.  Bank  (1801)  14  L.  R.A.880.0lGal.l4, 
it  to  explicitly  declared  that  a  depositor  owes  to 
the  bank  tbe  duty  of  examining  hto  checks  within 
a  reasonable  time  after  they  are  returned  to  him 
in  order  to  dtooover  and  give  notice  of  any  foi^ 
geries,  but  that  hto  delay  in  doing  so  will  not 
throw  on  him  the  loss  of  the  payment  of  a  forged 
check  by  the  bank  unless  the  bank  was  Injured  by 
tbe  delay. 

The  same  doctrine  to  declared  inWeinstein  v. 
National  Bank  of  Jefferson  a087)  00  Tex.  88,  in 
which  case  it  was  held  that  two  months*  delay  in 
discovering  the  forgery  would  not  constitute  an 
estoppel  without  proof  that  the  bank  was  damaged 
thereby,  and  that  the  question  whether  or  not  the 
bank  was  prejudiced  was  for  the  Jury. 

The  same  doctrine  to  declared  in  Leather  Mfrs. 
Nat.  Bank  v.  Morgan  (1886)  117  U.  a  00, 20  L.  ed.  811, 
which  to  further  dted  if^fra  under  the  division  as 
to  altered  chedkaL 

A  depositor  vho  returned  a  forged  check  within 
a  few  lM>urs  after  hto  book  was  kiahinced  and 
checks  returned  was  held  to  act  with  due  ditigence, 
although  he  knew  before  that  hto  account  was 
overdrawn  where  the  overdraft  was  not  caused  by 
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returning  same  to  bim,  \vith  the  canceled 
checks  or  vouchers,  had  no  other  effect  than  to 
render  said  balances  accounts  stated,  subject 
to  correction.  The  plaintiff  having  received 
and  accepted  said  balances  as  a  correct  state- 
ment of  his  account,  the  burden  of  proof  is  on 
him  to  show  errors  in  the  same. 

First  Nat,  Bank  of  Waalnngton  v.  Whitman, 
94  U.  8.  843.  24  L.  ed.  229;  Manhattan  (Jo,  v. 
Lydig,  4  Johns  877.  4  Am.  Dec.  289;  Phillips 
Y,  Belden,  2  Edw.  Ch.  1.  6  L.  ed.  285;  Kins- 
man V.  Barker,  14  Ves.  Jr.  678;  BuUock  v. 
Boyd,  2  Edw.  Ch.  293.  6  L.  ed.  405;  Barrow 
V.  Riiinelander^  1  Johns.  Ch.  560, 1  L.  ed.242; 
Bherman  v.  Sherman,  2  Vern.  278;  Perkins  v. 
Hart,  24  U.  S.  11  Wheat.  287,  6  L.  ed.  463; 
Ball  ▼.  Huh,  10  Mass.  40;  tkilem  Bank  y. 
Olovcester  Bank,  17  Mass.  1,  9  Am.  Dec.  111. 

The  plaintiff  was  under  no  obligation  to  the 
bank  to  examine  bis  pass-book  and  vouchers. 

Weisser  v.  Dennison,  10  N.  Y.  68,  61  Am. 
Dec.  731;  Welsh  v.  German  American  Bank, 
78  N. Y.  424.  29  Am.  Rep.  175:  Manufacturers 
Nat,  Bank  v.  Barnes,^  III.  69, 16  Am.Ucp.5T6. 

The  doctrine  of  estoppel  Invoked  by  plain- 
tiff in  error  cannot  prevail,  because  there  is 
nothing  to  show  that  had  the  bank  had  earlier 
knowledge,  it  could  have  recouped  against  the 
forger. 

Ketchum  v.  Duncan,  96  U.  8.  659, 24  L.  ed. 
868;  Herman,  Estoppel,  pp.  8,  334.  885;  Dezell 
Y,  Odell,  8  Hill.  222,  88  Am.  Dec.  628;  PeopU 
?.  Brown,  67  D1.  485;  Martin  v.  ZeUerbach,  88 
Cal.  800. 99  Am.  Dec.  865;  McKeunev.  British 
Linen  Cd,  44  L.  T.  N.  8.  431. 

The  balancing  of  the  depositor's  account  and 


the  rendition  of  the  vouchers,  including  the 
forged  ones,  only  makes  an  account  stated. 
The  depositor  is  not  bound  personally  to  ex- 
amine the  same.  If  the  examination  is  con- 
fided to  a  clerk,  it  is  sufficient.  If  the  clerk 
uses  his  position  to  perpetrate  forgery,  the  losa 
is  still  on  the  bank.  ^ 

Weisser  v.  Dennison,  and  WMi  v.  German 
American  Bank,  supra;  Frank  v.  dtemical 
Nat.  Bank,  84  N.  Y.  209.  38  Am.  Rep.  501;. 
Manvfacturers  Nat.  Bank  v.  Barnes,  sttpra/ 
Morse.  Banks  &  Banking,  p.  368;  If^rst  Nat, 
Bank  ofljeaventoorth  v.  Tappan^  6  Kan.  456, 
7  Am.  Kep.  568. 

When  forged  checks  have  been  paid  and 
charged  to  the  account  of  the  depositor  and 
returned  to  him,  he  is  under  no  duty  to  the 
Imnk  to  so  conduct  the  examination  that  it  will 
lead  necessarily  to  the  detection  of  the  fraud. 
If  he  examines  the  vouchers  personally  and  !» 
himself  deceived  b^  the  skillful  chtu-acter  of 
the  forgery,  his  omission  to  discover  it  will  not 
shift  upon  him  the  loss  which,  in  the  first  in- 
stance, was  tKe  loss  of  the  bank. 

Frank  v.  Chemical  Nat.  Bank,  supra. 

The  plaintiff  was  not  chargeable  with  notice 
of  the  wrongful  acts  of  Tomlin;  such  acts  were 
not  within  the  scope  of  his  agency  or  employ- 
ment. 

Weisser  v.  Dennison,  10  N.  Y.  76.  61  Am. 
Dec.  781;  Foster  v.  Essex  Bank,  17  Mass.  478» 
9  Am.  Dec.  168;  Letois  v.  Read,  13  Mees.  A 
W.  834;  Lyons  v.  Martin,  8  Ad.  &  El.  613; 
Sdmidt  V.  Blood,  9  Wend.  268.  24  Am.  Dec. 
143;  Vanderbilt  v.  Richmond  Tump.  Co,  2  K. 
Y.  470,  51  Am.  Dec.  816. 


the  forg«d  check.  Laborde  v.  Oonsolidated  Asso. 
of  Planters  1848)  4  Rob.  (La.)  190.  80  Am.  Dec.  517. 

A  drawer  was  held  negligent  in  not  returning  a 
forged  check  or  demanding  payment  where  he 
told  the  drawee  bank  to  keep  still  and  that  bank 
with  knowledge  of  the  forgery  told  another  bank 
to  wblcb  payment  of  the  check  was  made  that  it 
was  all  right,  this  being  done  to  permit  investiga- 
tion of  the  forgery.  Van  Wert  Nat.  Bank  v.  First 
Nat  Bank  OSOi)  6  Ohio  a  C.  Kep.  lao. 

Failure  of  the  depositor  to  dieoover  that  unau- 
thorised checks  had  been  made  by  his  clerk  after 
the  expiration  of  the  time  named  In  a  power  of  at- 
torney held  by  the  bank  was  not  negligence  such 
as  to  relieve  the  bank  from  loss  where  the  checks 
showed  on  their  face  that  they  were  made  by  the 
clerk.  Manufacturers  Nat.  Bank  v.  Barnes  (1872' 
16  HJ.  60, 16  Am.  Rep.  076. 

Analogous  to  these  cases  is  the  deoiFlon  that  af- 
ter nearly  three  years*  delay  a  county  which  has 
received  forged  county  warrants  cannot  recover 
on  account  of  them  if  It  is  not  shown  that  the  other 
parties*  rights  remain  unimpaired.  State  v. 
Abramson  (1888)  67  Ark.  142. 

Similar  to  the  question  of  repudiating  a  forged 
check  is  the  case  of  the  delay  of  an  acceptor  of  a 
draft  in  discovering  the  forged  acceptance  of  a 
duplicate  draft  which  was  returned  to  him  on 
sending  a  check  to  pay  his  supposed  draft  before 
maturity  on  notice  from  the  holder.  This  was 
hdd  not  negligence  such  as  to  charge  him  with  the 
loss.  First  Nat.  Bank  of  Leavenworth  v.  Tappaii 
a870)  6  Kan.  466, 7  Am.  Rep.  668. 

n.  .^  to  forged  imdarsemsfnls. 

The  question  of  the  duty  of  a  depositor  to  dis- 
cover and  report  forged  indorsements  on  hie 
checks  is  distinguishable  from  that  of  his  duty  to 
discover  the  forgery  of  his  signature.    Neverthe- 
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ess  the  oases  have  been  cited  interchangeably  in 
some  of  the  decisions. 

The  same  rule  of  reasonable  diligence  may  apply* 
but  it  would  seem  that  reasonable  diligence  might 
often  be  entirely  ineffectual  to  discover  forged  in- 
dorsements as  it  cannot  be  presumed  tliat  the  de- 
positor is  acquainted  with  the  handwriting  of  the 
payee  or  other  persons  who  may  Indorse  his  check. 

As  the  depositor  of  a  bank  is  not  presumed  to> 
know  the  signature  of  the  payee  of  his  check  he  i» 
not  gttUty  of  negiigence  in  failing  to  discover  a 
forgery  of  the  payee's  indorsement  on  receiving' 
his  pass-book.  Brlxen  v.  Deseret  Nat.  Bank  (1888> 
6  Utah,  804.  In  this  case  the  forgery  was  not  dis- 
covered until  a  year  after  the  check  was  returned 
by  the  bank,  but  it  was  held  that  this  did  not  re- 
lieve the  bank,  at  least  without  showing  that  it  wa» 
actually  damaged  by  the  delay. 

In  Atlanta  Nat.  Bank  v.  Burke  a888)  2  L.  R.  A.  06* 
81  Oa.  607,  it  is  decided,  distinguishing  the  case  of 
Leather  Mfrs.  Nat.  Bank  v.  Morgan  (1886)  117  U.  8- 
06, 20  L.  ed.  811,  that  the  depositor  was  relieved  from 
any  diligence  whatever  or  any  obligation  to  look 
to  see  whether  the  oheck  waa  paid  upon  a  forgecl 
Indorsement  or  not  by  the  fact  that  the  bank  re- 
ported in  his  account  that  it  was  paid  to  the  person 
named  as  payee,  and  that  there  was  nothing  in  the 
account  to  put  him  on  notioe  that  there  was  » 
forged  indorsement. 

In  Third  Nat.  Bank  of  City  of  New  York  v.  Mer- 
chnnts  Nat.  Bank  (1804)  76  Hun,  475,  it  is  held  that » 
bank  paying  u  check  on  a  forged  indorsement  can* 
not  get  rid  of  its  liabiiiiy  by  showing  negligence  la 
discovering  the  forgery,  and  that  the  depositor  i» 
under  no  duty  to  unearth  the  forgery  but  has  a 
right  to  presume  that  all  signatures  and  indorse- 
ments are  genuine.  Yet  the  case  holds  that  after 
discovering  such  forgery  it  Is  his  duty  to  give  no- 
rice  promptly,  although  delay  In  this  respect  will 
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ColemjkBy  /.,  delivered  the  opinion  of  the 

<x>urt : 

The  plaintiff,  Allen,  a  depositor,  sued  to 
recover  money  which  had  been  paid  by  the 
•defendant  bank  upon  checks  to  which  plain- 
tiff*8  Dame  had  been  for^^ed  by  his  clerk, 
Tom!  in.  The  forgeries  covered  a  period  ex- 
tending from  about  the  5th  of  September, 
1890,  to  March  4,  1891,  at  which  latter  point 
•of  time  the  forgeries  were  first  actually 
known  to  the  depositor.  It  was  a  rule  of 
the  bank  about  once  a  month  to  post  up  the 
•depositor's  pass-book,  and  render  nira  a  state- 
tnent,  showing  the  deposits  and  checks  and 
the  balance.  This  rule  was  observed  regu- 
larly in  this  case,  and  the  forged  checks, 
with  other  vouchers,  were  delivered  to  the 
depositor  monthly  from  September,  1890,  to 
March  4,  1891,  with  his  pass-book.  The 
material  defense  of  the  defendant  is  stated 
in  its  special  pleas  marked  D  and  S,  the 
former  of  which,  after  stating  the  rule  of  the 
bank,  and  the  rendition  of  the  monthly  state- 
ment, and  facts  to  show  it  acted  with  due 
care,  avers  that  the  plaintiff  was  negligent 
in  his  duty  in  not  making  proper  examina- 
tion of  the  monthly  accounts  rendered  the 
f>laintiff  and  vouchers,  which  would  have 
ed  to  the  discovery  of  the  forgeries,  and 
prevented  the  consequent  loss  to  defendant. 
The  latter  plea  (E)  avers  substantially  that 
defendant  was  furnished  with  the  means  in 
the  pass-book  and  vouchers  to  detect  the  for- 
geries, and  was  so  chargeable  with  notice 
thereof,  and  a  neglect  of  duty  on  the  part  of 
the  plaintiff  to  the  defendant  in  not  discover- 


ing the  forgeries  and  informing  the  defend- 
ant in  time  to  prevent  the  successful  repeti- 
tion of  forgeries  and  subsequent  loss  to 
defendant.  The  court  overruled  a  demurrer 
to  these  two  pleas,  and  issue  was  joined 
upon  them.  The  case  was  tried  without  the 
intervention  of  a  jury,  and  judgment  ren- 
dered for  the  plaintiff,  from  which  judg- 
ment the  defendant  appeals. 

It  will  be  seen  from  this  statement  of  the 
pleadings  that  the  defendant  received  the 
benefit  of  the  principle  of  law  invoked  by 
the  defendant  in  pleas  D  and  £,  that  a  de- 
positor owes  a  duty  to  the  bank  to  examine 
within  a  reasonable  time  and  with  due  care 
the  account  rendered  in  the  pass-book  and 
the  vouchers  returned  by  the  bank  to  the 
depositor.  We  will  refer  to  this  principle 
again.  As  the  court  found  for  the  plaintiff, 
it  must  have  found  that  the  plaintiff,  under 
the  facts,  was  not  negligent,  and  was  not 
chargeable  with  knowledge  of  the  forgeries 
in  time  to  have  prevented  loss  to  Uie  defend- 
ant, in  consequence  of  forgeries  perpetrated 
after  the  return  of  prior  forged  checks  to  the 
depositor  with  his  pass-book.  Were  the  con- 
clusions of  the  court  authorized  by  the  evi- 
dence? If,  as  matter  of  law,  as  is  insisted 
by  the  plaintiff,  Allen,  the  depositor  owed 
no  duty  to  the  bank  to  examine  Uie  vouchers, 
then  the  conclusion  of  the  court  must  be  sus- 
tained, upon  this  principle,  however  negli- 
gent the  depositor  may  have  been  in  his  ex- 
amination of  the  passbook  and  vouchers. 
On  this  proposition  the  authorities  are  not  in 
harmony.    The  case  of   Weiaer  y.  DeniUon^ 


cot  make  blm  liable  unless  It  results  In  damage  to 
tbebaDk. 

It  Is  also  held  In  Harlem  Oo-Operatlve  Bldg.  ft  L. 
AsBO.  y.  Mercantile  Trust  Co.  a89i)  10  Mlso.  08O» 
that  delay  In  dtBoorerinsr  forged  Indoraements  on 
a  cbeck  will  not  throw  loea  on  a  depositor  without 
proof  of  damage  from  the  delay. 

The  case  of  August  v.  Fourth  Nat.  Bank  of  New 
York  (1888)  15  N.  Y.  a  R.  S6A.  following  Weiswr  y. 
Denteon  (1864)  10  N.  Y.  68, 61  Am.  Dec.  781.  held  tbat 
s  depositor's  delay  In  discovering  the  forgery  of  In- 
dorsements on  checks  merely  threw  the  burden  of 
proof  on  him  to  show  that  the  account  stated  by 
the  bank  was  incorrect. 

In  Bank  of  British  North  America  y.  Merohants 
Nat  Bank  a881)  18  N.  Y.Week.  Dig.  874,  itisde- 
elared  that  a  depositor  Is  under  no  obligation  to 
examine  his  pass-book  for  the  purpose  of  discov- 
ering the  forgery  of  indorsements  on  his  checks. 
This  decision  Is  affirmed  in  01  N.  Y.  106,  without 
4liscu8siun  of  this  question,  where  the  court  merely 
decides  that  the  action  was  not  tMrred  by  the  stat- 
ute of  limitations.  See,  in  connection  with  these 
cases,  the  New  York  oases  dtedin  preceding  divis- 
ion. 

In  Shipman  y.  Bank  of  the  State  (1891)  18  L.  R.  A. 
701, 126  N.  Y.  818,  the  court  found  that  the  failure 
40  discover  forged  indorsements  on  checks  was  not 
due  to  any  negligence  of  a  depositor  who  had  com- 
mitted the  examination  of  the  vouchers  when  re- 
turned from  the  bank  to  a  faithful  and  competent 
easbier,  and  said  the  law  imposed  no  duty  on  the 
-depositor  to  do  more  than  he  did  to  ascertain 
whether  the  indorsements  were  genuine,  but  it 
was  declared  In  the  case  that  when  a  bank  returns 
«  check  to  the  depositor  the  latter  has  the  right  to 
assume  that  the  bank  has  ascertained  the  fact  to 
4>e  that  the  indorsement  Is  genuine.   It  was  also 
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said  the  drawer  Is  not  presumed  to  know  and  In 
fact  seldom  does  know  the  signature  of  the  payees 

nL  .^  to  rotosd  or  altered  eheelGi. 

Where  numerous  raised  cheeks  were  included  In 
accounts  balanced  which  were  stated  several  times 
in  about  six  months  before  the  forgery  was  dis- 
covered and  the  forger  absconded,  before  notice  to 
the  bank,  the  depositor  was  held  liable  for  his  fail- 
ure to  discover  the  forgery.  Leather  Mfis.  Nat^ 
Bank  y.  Morgan  a886)  117  IT.  8.  06,  »  L.  ed.  81L 
The  court  declared  that  it  was  the  depositor's  duty 
to  discover  the  alteration  of  the  checks  within  a 
reasonable  time,  but  that  his  duty  did  not  extend 
necessarily  to  so  close  and  thorough  an  examine 
tlon  as  would  preclude  the  posslbUity  of  overlook- 
ing an  error. 

On  the  other  hand,  in  Cincinnati  Nat  Bank  y. 
Creasy  (Cin.  Super.  Ct.)  a887)  18  Week.  L.  Bull.  410^ 
It  is  held  sufficient  for  the  depositor  to  give  notice 
of  the  forgery  of  his  checks  as  soon  as  the  forgery 
Is  discovered,  and  that  the  duty  to  give  notice  in  a 
reasonable  time  which  has  been  held  to  exist  in  the 
case  of  raised  checks  does  not  exist  In  the  case  of 
a  forgery  of  the  signature  of  the  drawer. 

The  alteration  of  the  payee*8  name  on  a  check 
was  considered  m  the  case  of  Dana  v.  National 
Bank  of  the  Republic  a888)  188  Mass.  166,  where  it 
was  held  that  the  depositor  must  exercise  due  dil- 
igence In  examining  his  returned  checks  to  di^ 
cover  such  forgery. 

IV.  EIniiiiifiatton  Intrusted  to  aoent. 

The  cases  seem  Irreconcilable  on  the  question  of 
the  effect  of  intrusting  the  examioatiou  of  re- 
turned checks  and  pass-t)00k  to  the  agent  if  he 
happens  to  be  the  forger. 

That  It  Is  sufficient  to  Intrust  the  examination  to 
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10  N.  Y.  69,  61  Am.  Dec.  731.  may  be  con- 
sidered SB  an  authoritj  sustainiDg  the  propo- 
sition that  a  depositor  owes  no  duty  to  the 
banlc,  in  the  matter  of  the  examination  of  the 
pass-book  and  ▼oucbers.  In  the  same  line, 
but  not  so  positive,  may  be  cited  WeUh  v. 
German  American  Bank,  78  N.  Y.  424,  29 
Am.  Rep.  175 ;  Frank  v.  Chemical  Nat.  BanJc, 
89  N.  Y.  209,  38  Am.  Rep.  501 ;  Mannfact- 
urers  Nat  Bank  v.  Barnes,  65  111.  69,  16 
Am.  Rep.  676.  In  the  case  of  Frank  v.  Ghem- 
teal  Noit,  Bank,  supra,  we  observe  the  court 
uses  this  language :  "It  does  not  seem  to  be 
unreasonable,  in  view  of  the  character  of  bus- 
iness, and  the  custom  of  banks  to  surrender 
its  vouchers,  on  the  periodical  writing  up 
of  the  account  of  its  depositors,  to  exact  from 
the  latter  some  attention  to  the  account  when 
it  is  made  up,  or  to  hold  that  the  negligent 
omission  of  all  examination  may,  when  in- 
jury has  resulted  to  the  bank  which  it  would 
not  have  suffered  if  such  examination  had 
been  made,  and  the  bank  had  received  timely 
notice  of  objections,  preclude  the  depositor 
from  afterwards  questioning  its  correctness. " 
In  a  yet  later  case,  ^Shipman  v.  Bank  ef  the 
State,  126  N.  Y.  818,  12  L.  R.  A.  791,— by 
a  careful  reading  it  will  be  seen  that,  while 
the  court  held  to  the  rule  that  the  bank  must 
know  the  signature  of  its  depositors,  and 
must  ascertain  at  its  peril  that  the  payee  has 
in  fact  indorsed  the  check,  it  does  not  aflSrm 
the  rule  that  a  depositor  owes  no  duty  to  the 
hank  to  examine  the  account  and  checks  re- 
turned. On  the  contrary,  the  conclusion  of 
the  court  is  rested  upon  the  fact  that  the 
agent  of  the  depositor,  whose  duty  it  was  to 
examine  the  account  as  stated!  and  the  checks 
returned,  did  his  dutv  fully,  and  that,  not- 
withstanding the  performance  of  his  duty  in 
this  respect,  the  forgeries  escaped  detection. 
In  the  case  last  cited  (126  N.  Y.),  the  facts  I 


show  that  it  was  not  the  duty  of  the  forger, 
who  was  also  in  the  employment  of  the  plain- 
tiff, to  examine  the  pass-book  and  vouchers, 
but  this  duty  devolved  upon  another  em- 
plov6.  These  New  York  cases  were  fully^ 
reviewed  in  the  case  of  Leather  3ifrs.  Nat, 
Bank  v.  Morgan,  117  U.  S.  96,  29  L.  ed. 
811.  in  which  a  different  rule  is  declared, 
and  it  is  held  that  *'a  depositor  in  a  bank, 
who  sends  his  pass-book  tu  be  written  up,  and 
receives  it  back  with  entries  of  credits  and 
debits,  and  his  paid  checks  as  vouchers  for 
the  latter,  is  bound  personally,  or  by  an  au- 
thorized agent,  and  with  due  diligence,  to 
examine  the  pass-book  and  vouchers,  and  re- 
port tu  the  bank  without  unreasonable  delay 
any  errors  which  may  be  discovered  in  them ; 
and,  if  he  fails  to  do  so,  and  if  the  bank  is 
thereby  misled  to  its  prejudice,  he  cannot 
afterwards  dispute  the  correctness  of  the  bal- 
ance shown  by  the  pass-book.  The  case  of 
Dana  v.  National  Bank  of  the  liepublie,  133 
Mass.  166,  was  one  in  which  one  Piper,  the 
clerk  of  the  plaintiff,  erased  the  name  of  the 
payee,  and  inserted  the  name  of  **  bearer"  and 
nimself  received  the  money.  This  check 
was  returned  with  tlie  pass-book  and  monthlr 
statement  as  a  voucher.  The  court  uses  thJs 
language:  ''The  plain tiifs  owed  to  the  de- 
fendant the  duty  of  exercising  due  diligence 
to  give  it  information  that  the  payment  was 
unauthorized,  and  this  included  due  dili- 
gence, not  only  in  giving  notice  arter  knowl- 
edge of  the  forgery,  but  also  due  diligence 
in  discovering  it.  If  the  plainti£Fs  knew  of 
the  mistake,  or  if  they  had  that  notice  of  it 
which  consists  in  the  knowledge  of  facts 
which,  bv  the  exercise  of  due  care  and  dili- 

fence,  will  disclose  it.  they  failed  in  their 
uty,  and  adoption  of  the  check  and  ratifica- 
tion of  the  payment  will  be  implied:"  And 
in  the  case  of  Weinstein  v.  National  Bank  of 


a  faithful  and  oompetent'employ^  is  found  in  Ship- 
man  V.  Back  of  the  State  (1801)  12  L.  R.  A.  791, 126 
N.  T.  818. 

The  case  of  Welsser  v.  Dentoon  (1864)  10  N.  Y.  68, 
61  Am.  Dea  781,  deoidea  that  where  a  depositor  in- 
trusted the  examination  of  bis  account  toacon- 
lldentia]  olerk,  who  was  in  fact  the  forger  of 
oheolcB,  the  oierk^s  concealment  of  the  forjrery  was 
a  ooniinuation  and  carrying  out  thereof  which  im- 
posed no  more  obligation  on  his  employer  than  the 
receipt  of  the  money  in  the  first  instance.  In  this 
ease  the  bank-book  bad  been  written  up  and  bal- 
anced several  times  after  the  forgeries  began. 

The  same  doctrine  is  followed  in  Welsh  v.  Ger- 
man American  Bank  (1878)  78  N.  T.  424, 29  Am.  Rep. 
175,  although  it  was  found  in  that  case  tbat  the 
fraud  would  not  have  been  disclosed  by  the  exam- 
ination of  the  pass-  tK)ok  and  vouchers  alone  with- 
out comparing  the  checks  with  the  accounts  of  the 
payee  whose  indoraement  was  forged. 

In  Wacbsman  v.  Columbia  Bank  of  the  City  of 
New  York  (1894)  8  Misc.  28,  affirming  6  Misa  62,  it 
was  held  that  the  depositor  exercised  ordinary  care 
by  intrusting  the  duty  of  examining  ^e  book  and 
vouchers  to  the  usual  agent  in  the  ordinary  course 
of  business,  althoug b  be  was  the  forger,  and  that 
it  did  not  appear  unusual  to  permit  a  book-keeper 
who  wrote  out  the  body  of  checks  and  made  the 
entries  on  stubs  to  compare  the  returned  checks 
with  the  stubs  without  aoy  supervision. 

In  Hardy  v.  Chesapeake  Bank  (1870)  M  Mo.  662, 84 
Am.  Bep  86K,  it  is  also  held  that  the  koowledge  of 
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the  agent  who  did  the  forgery  cannot  be  Imputed 
to  the  principal  in  such  a  case. 

In  August  V.  *  Fourth  Nat.  Bank  of  New  York 
(1888)  15  N.  Y.  8.  R.  966,  the  court  seems  to  depart 
from  the  doctrine  of  the  New  York  cases  and  holds 
that  the  same  rule  should  be  applied  as  if  the 
checla  had  been  returned  to  the  depositor  himself 
and  he  had  failed  to  examine  them,  where  the 
book-keeper  who  forged  checks  received  and  ex- 
amined them  on  their  returo.  The  court  saJd  tbe 
depositor  committing  the  examination  of  these  ac 
counts  to  the  employ^  became  responsible  for  h 
frauds  and  his  knowledge  was  tbe  knowledge  of 
the  depositor;  but  tbe  effect  of  such  knowledge  la 
held  in  that  case  merely  to  throw  tbe  burden  of 
proof  on  the  depositor  to  show  tbe  forgery. 

But  differing  from  tbe  above  cases  and  agveebiff 
witb  tbe  main  case  of  First  Nat.  Bank  of  Bir- 
MIVOHAM  V.  Aix^KN  It  is  held  in  Leather  Mfra  Nat. 
Bank  v.  Morgan  a885)  117  17. 8. 96, 29  L.  ed.  811.  that 
while  a  depositor  may  intrust  the  examination  of 
his  account  to  a  competent  agent  or  clerk,  yet  if 
tbe  agent  was  the  forger  and  has  an  interest  in 
concealing  the  facts  the  depositor  is  in  no  better 
position  than  if  he  bad  caused  no  examination  to 
bo  made,  unless  he  exercises  diligence  la  super- 
vising it. 

So  in  Dana  v.  National  Bank  of  tbe  Bepubli« 
{188-3)  182  Mass.  166,  it  Is  held  that  an  examination 
made  by  a  clerk  who  committed  tbe  forgery 
charges  the  depositor  with  notice.  B.  A.  R. 
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Jefer9on^  09  Tex.  88,  the  rule  waB  distinctly 
recognized  that,  if  loss  or  injury  resi.ltcd  to 
the  bank  in  consequence  of  the  negligence 
of  the  depositor  to  examine  the  account  and 
▼ouchers  within  a  reasonable  time,  which 
duty,  if  performed,  would  have  led  to  the 
detection  of  forged  checks,  and  prevented  the 
loss,  such  neglect  of  dutr  was  available  to 
the  bank  in  a  suit  by  the  oepositor  to  recover 
the  amount  of  the  forged  checks.  So  in  the 
case  of  De  Feriet  ▼.  National  Bank  of  America, 
23  La.  Ann.  810,  8  Am.  Bep.  597,  it  was 
held  that  a  depositor  should  not  recover  the 
amount  of  a  second  forged  check,  he  having 
failed  to  denounce  as  a  forgeiy  a  previous 
<Aeck  forared  by  his  bookkeeper  of  which  the 
depositorliad  knowledse,  and  failed  to  dis- 
close the  forgeiy  of  the  first  check  to  the 
bank.  Other  cases  might  be  cited.  The 
weight  of  authority  and  the  best  considered 
eases  hold  that  the  depositor  owes  a  duty  to 
the  bank ;  and  when  the  character  of  the  busi- 
ness, the  relations  of  the  depositor  and  bank 
to  each  other,  and  the  purposes  for  which  at 
pracrlbed  intervals  the  account  is  stated, 
and  pass-book  and  vouchers  (the  evidence  of 
the  bank)  delivered  to  Uie  depositor  are  taken 
into  consideration,  the  conclusion  of  these 
authorities  is  supported  by  sound  reason  and 
Just  principles. 

Does  the  evidence  show  such  omission  of 
duty  on  the  part  of  the  plaintiff  as  to 
make  him  liable,  and  did  loss  result  prox- 
imately to  the  defendant  from  such  omis- 
sion? The  evidence  shows  that  on  each  oc- 
casion after  the  return  of  the  pass-book  and 
checks,  the  plaintiff,  with  the  assistance  of 
his  clerk,  Tomlin,  the  forger,  examined  the 
account  as  rendered,  and  the  checks  or  vouch- 
ers. We  may  conclude  the  evidence  shows 
that  the  plaintiff  himself  personally  was 
without  fault  in  this  respect,  and,  but  for 
the  fact  that  his  clerk,  Tomlin,  was  the  for- 
ger, the  false  checks  would  have  been  dis- 
covered by  the  examinations  which  were  in 
fact  made.  The  evidence  shows  that  in  these 
examinations  Tomlin  either  called  from  the 
pass-book  and  the  plaintiff  the  checks,  or 
wee  wrea^  and  Tomlin,  knowing  when  a 
forged  entry  or  check  was  reached,  answered 
in  such  a  way  as  to  deceive  the  plaintiff. 
Tomlin,  the  clerk  and  for^r,  had  knowl- 
edge of  the  forged  checks.  Was  such  knowl- 
edge of  the  agent  chargeable  to  his  princi- 
pal? The  case  in  182  Mass.,  <iipra,  holds 
that  the  principal  is  chargeable  with  notice 
under  such  circumstances,  and  we  are  of 
opinion  the  conclusion  is  supported  by  rea- 
son and  sound  principles  of  law.  It  is  clear 
that  in  forging  the  checks  Tomlin  did  not 
act  within  the  scope  of  his  authority,  but 
upon  what  principle  can  it  be  said  that  in 
the  matter  of  examining  the  pass-book  and 
vouchers  he  was  not  acting  within  the  scope 
of  his  authority?  He  was  appointed  and  di- 
rected by  the  plaintiff  to  do  this  very  thinff. 
If  Tomlin  haa  not  been  the  forger,  and  in 
no  manner  interested  in  concealing  the  for- 
geries, and  in  making  the  examination  of 
the  pass-book  and  vouchers  had  discovered 
that  numbers  of  the  checks  were  forgeries 
committed  by  other  persons,  would  not  such 
knowledge  on  his  part  be  chargeable  to  the 
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principal?  The  law  is  that  the  principal  ia 
chargeable  with  the  knowlec[ge  of  such  facta 
as  the  agent  acquired  acting  within  the  scope 
of  his  business.  Is  the  rule  to  be  changed 
because  of  the  dishonesty  of  the  agent?  Ilia 
dishonesty  cannot  change  his  relationship  to 
his  principal,  to  the  detriment  of  third  par- 
ties. If  the  duty  would  have  been  within 
the  scope  of  an  honest  clerk,  it  is  none  the 
less  within  the  scope  of  duty  of  a  dishonest 
clerk.  We  have  held  that  it  was  the  duty 
of  the  depositor  by  himself  or  an  authorized 
agent  to  examine  the  account  and  vouchera 
or  checks.  If  the  agent  employed  by  him 
to  perform  this  duty  is  culpably  negligent, 
is  not  the  principal  to  be  held  liable  for  such 
want  of  due  care  on  the  part  of  the  agent? 
Or  if  the  agent,  in  making  such  examina- 
tion, detects  palpable  forgeries,  is  not  the 
Erincipal  chargeable  with  the  knowledge  of 
is  agent?  It  can  make  no  difference  that 
the  agent  himself  was  the  forger,  and  did 
not  act  within  the  scope  of  his  authority  Id 
perpetrating  the  foreery.  He  was  acting 
within  the  scope  of  his  employment  in  the 
examination  of  the  vouchers,  and  it  then  be- 
came his  duty  to  his  employer  to  make  known 
the  forgery,  as  much  so  as  if  the  forgeriea 
had  been  perpetrated  bv  some  other  person, 
which  were  discoverea  by  him  in  the  ex- 
amination made.  Our  opinion  is  that,  under 
the  circumstances,  the  pikintiff  was  charge- 
able with  the  facts  within  the  knowledge  of 
his  agent  and  clerk  at  the  time  of  the  exam- 
ination of  the  pass-book  and  vouchers,  and 
which  should  have  been  communicated  to 
the  principal  or  the  bank.  Certainly  the 
bank  should  not  suffer  because  of  the  fact 
that  plaintiff's  dishonest  clerk  prevented  the 
plaintiff  from  doing  his  duty  to  the  bank. 
182  Mass.,  tifpra. 

What  is  the  proper  measure  of  relief  to 
which  the  bank  is  entitled  in  such  cases f 
Some  of  the  courts  have  held  that,  if  injury 
results  to  the  bank  by  the  negligence  of  the 
depositor,  he  will  be  held  to  have  adopted 
and  ratified  the  payment  of  the  forged  checks. 
By  others,  under  like  circumstances,  the 
doctrine  of  estoppel  has  been  applied,  and 
the  depositor  held  to  be  estopped  from  assert- 
ing a  claim  to  the  money  paid  on  the  forged 
checks.  We  do  not  think  that  either  the 
doctrine  of  ratification  or  estoppel  can  be 
applied  as  a  Just  and  equitable  principle  in 
all  cases.  Batification  refers  to  a  past  act 
or  transaction,  and,  as  now  being  considered, 
refers  to  the  unauthorized  act  of  an  agent, 
or  the  adoption  of  a  past  act  or  transactioD 
as  his  own  act,  made  or  executed  by  another, 
who  was  not  an  agent.  It  would  strain  the 
doctrine  of  ratification  to  hold  that  a  person 
had  ratified  or  adopted  as  his  own  the  unau- 
thorized act  of  another,  of  which  he  had  no 
information,  or  which  was  promptly  repu- 
diated as  soon  as  brought  to  his  knowledge. 
So,  where  a  bank  pays  a  forged  check  drawn 
in  the  name  of  one  of  its  depositors,  and  the 
depositor  is  wholly  free  from  neglect  or 
fault,  the  bank  owes  the  amount  to  the  de- 
positor. There  was  no  act,  omission  to  act, 
or  silence  in  such  a  case  on  the  part  of  the 
depositor  which  induced  the  bank  to  pay  tl  • 
forged  check,  or  infiuenced  the  action  of  tl  • 
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bank  in  tlie  payment  of  the  check.  No  prin- 
ciple of  the  law  of  estoppel  can  be  invoked 
b^  tlie  bank  a^inst  the  depositor  under  such 
circumstances.  The  depositor  owed  the  bank 
A  duty,  which  was  to  examine  the  pass- book 
and  vouchers  with  reasonable  care  and  dili- 
gence. If  tlie  depositor  failed  in  his  duty 
in  this  respect,  and  the  bank  was  injured  in 
consequence  of  such  omission  of  duty,  the 
depositor  became  liable  to  the  bank  for  all 
fiuch  damage.  The  extent  of  the  liability 
of  the  depositor  is  commensurate  with  the 
loss  sustained  in  consequence  of  his  neglect 
of  duty  ;  no  more,  no  less.  It  would  be  un- 
just, unfair  to  the  depositor,  not  sanctioned 
by  any  correct  principle  of  law,  to  permit 
tne  bank  to  invoke  the  doctrine  of  ratifica- 
tion or  estoppel  which  would  exempt  the 
bank  from  all  liability  incurred  by  its  own 
neglect  in  the  payment  of  the  forged  check, 
and  in  many  cases  inflict  upon  the  depositor 
a  greater  loss  than  that  caused  to  the  bank 
by  his  neglect  of  duty.  The  damages  sus- 
tained by  the  bank  as  the  result  of  neglect 
of  duty  by  the  depositor  are  as  susceptible 
of  proof  and  measurement  as  arise  in  any 
other  case  of  breach  of  duty  imposed  by 
contract.  The  pleadings  may  be  framed  to 
present  the  issue  in  a  proper  manner. 

An  account  rendered,  to  which  no  objec- 
tion is  made  after  a  reasonable  time  allowed 
for  examination,  will  be  held  in  law  as  prima 
facie  correct,  but  the  presumption  may  be 
overcome  by  proof,  eiUier  when  the  debtor 
Is  sued  upon  the  account,  if  there  is  an  error 
to  his  prejudice,  or  by  the  plaintiff  by  suing 
for  the  proper  amount.  An  action  for  money 
bad  ana  received  is  not  barred  in  this  state 
until  six  years  have  expired,  and  up  to  that 
time  a  stated  account  is  open  to  rectification 
upon  proof.  Neither  will  the  fact  that  the 
bank  has  by  mistake  omitted  from  the  ac- 
count rendered  and  vouchers  returned  a 
proper  charge  prevent  the  bank  within  any 
reasonable  time  from  correcting  the  error, 
and  recovering  back  the  omitted  check,  no 
injury  having  resulted  to  the  depositor.  Al- 
though a  depositor  may  have  failed  in  his 
duty^in  not  making  the  examination  of  his 
pass-book  and  vouchers,  or  did  not  exercise 
due  care  in  the  examination,  or,  having 
knowledge  of  a  forged  check,  failed  to  make 
it  known  to  the  bank,  and  thereby  become 
liable  to  the  bank  for  an  omission  of  duty, 
vet  if,  after  this  liability  has  accrued,  the 
forfl^er  is  arrested,  and  the  money,  in  whole 
or  In  part,  is  recovered  by  the  bank,  the 
damage  to  the  bank  by  reason  of  the  negli- 
gence of  the  depositor  is  not  the  whole 
jimount  wrongly  paid  out  on  the  forgery, 
but  the  difference  between  that  amount  and 
the  amount  recovered  back  by  the  bank.  So, 
also,  if  the  depositor  makes  timely  discovery 
of  the  forgery,  and  discloses  it  to  the  bank, 
the  bank  is  liable  for  the  whole  amount  of 
the  forged  check  to  the  depositor,  notwith- 
standing  by  all  diligence  the  bank  failed  to 
realize  anvthing  from  the  forger.  The  cor- 
rect principles  by  which  the  respective  lia- 
bilities of  the  bank  and  depositor  are  deter- 
mined are  these:  The  bank  is  bound  to 
know  the  signatures  of  its  depositors,  and 
t '  -  '>o^nir>Tit  of  a  forged  check,  however  skill- 
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fully  executed,  cannot  be  debited  against  the 
depositor.  From  the  relations  the  depositor 
and  the  bank  bear  to  each  other  there  is  a 
duty  also  upon  the  depositor  to  examine  his 
account  and  vouchers,  and  to  make  known  to 
the  bank  any  improper  vouchers  or  charges 
returned,  and,  where  injury  results  to  the 
bank  from  the  failure  of  the  depositor  to  do 
his  duty  in  this  respect,  the  law  holds  the 
depositor  liable  for  such  injury,  the  result 
of  the  deposiior*8  omission. 

These  principles  of  law  apply  in  the  pres- 
eot  case  to  the  forged  checks  which  were  paid 
by  the  bank  in  the  first  instance,  and  before 
the  plaintiff  was  chargeable  with  knowledge 
of  the  forgery.  Their  application  violates 
no  established  rule  of  law,  gives  neither  an 
undue  advantage  of  the  other,  and  holds  both 
responsible  for  the  oblijications  growing  out 
of  their  respective  relations  to  each  other. 
The  evidence  shows  that  several  checks  were 
forged  by  Tomlin  and  paid  by  the  bank  sub- 
sequent to  the  time  that  Allen,  the  plaintiff, 
was  chargeable  with  notice  that  his  clerk  was 
making  such  unauthorized  use  of  his  name. 
As  to  all  such  subsequent  payments  of  forged 
checks  the  bank  is  entitled  to  invoke  the 
equitable  doctrine  of  estoppel.  As  to  these. 
It  may  be  fairly  said  the  bank  was  induced 
to  pay  and  did  pay  in  consequence  of  the 
silence  of  the  plaintiff  when  it  was  his  duty 
to  speak.  The  bank  was  misled  to  its  injury 
by  the  fault  of  the  depositor.  A  very  in- 
teresting and  instructive  collection  of  lead- 
ing cases  on  the  questions  under  consideration 
may  be  found  in  volume  26  of  American  Law 
Review  for  March  and  April,  1892,  page  274. 
We  cannot  believe  from  the  evidence  that  if 
the  plaintiff  had  promptly  made  known  to 
the  bank  the  forgeries  of  his  clerk  at  the  time 
he  was  chargeable  with  a  knowledge  of  their 
existence,  the  subsequent  forgeries  could 
have  been  successfully  carried  out.  The  evi- 
dence shows  that  upon  his  discovery  of  the 
forgery  the  plaintiff  had  Tomlin  arrested,  but 
his  arrest,  and  even  his  conviction,  would  not 
necessarily  reimburse  the  bank,  or  exclude 
the  doctrine  of  estoppel ;  and,  as  to  the  sub- 
sequently forged  checks,  we  cannot  see  that 
the  bank  was  under  any  obligation  to  prose- 
cute the  forger.  As  to  the  subsequent  lorged 
checks,  the  fault  was  with  the  depositor. 
Our  conclusion  is  the  evidence  supported  the 
special  plea  £  of  the  defendant. 

We  are  of  opinion  the  court  erred  in  arriv- 
ing at  the  balance  of  money  due  the  plain- 
tiff. The  evidence  is  not  clear  as  it  might 
be  made,  but,  as  we  understand  the  record, 
it  shows  that  the  forged  checks,  the  cause  of 
the  present  action,  had  been  abstracted  froic 
the  plaintiff's  book,  presumably  by  his  clerk, 
who  had  access  to  it  and  the  vouchers  at  all 
times.  The  plaintiff  had  a  check  book  with 
marginal  space,  on  which  was  entered  thf 
number  of  the  check,  the  name  of  the  payee, 
the  amount  of  check  and  date,  and  when  the 
check  was  taken  off  the  stub  showed  these 
memorandums ;  and  plaintiff  testified  that  ho 
was  careful  in  every  instance,  before  signing 
the  check,  to  see  that  it  corresponded  with 
the  stub.  The  balance  against  the  bauk  was 
ascertained  by  charging  to  the  bank  payments 
made  on  checks  for  which  there  were  no  oor- 
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responding  amounts  entered  on  the  stub  of 

f»laintiff*8  check  book.  Under  the  evidence 
n  Uiis  case,  we  do  not  think  this  was  suffi- 
cient data  upon  which  to  base  a  charge,  for 
the  following  reasons:  Tomlin,  introduced 
as  a  witness  by  plaintiff,  testified  ^'that  he 
frequently  filled  out  the  stubs,  and  also  the 
checks  for  plaintiff's  signature,  but  that  he 
(Tomlin)  had  no  authority  to  sign  plaintiff's 
name;  that  several  times,  in  attempting  to 
sign  plaintiff's  name,  he  had  not  made  what 
he  considered  a  skillful  forgery,  and  he  de- 
stroyed such  checks  without  uttering  them, 
and  that  the  stubs  corresponding  with  such 
checks  were  left  in  the  check  book,  filled  out. 
That  sometimes  when  he  committed  a  forgery 
he  wrote  the  stub  for  one  amount  and  the 
check  for  a  different  amount. "  It  seems  that 
neither  the  plaintiff  nor  the  witness  Tomlin, 
by  an  examination  of  the  stub  of  the  check 
book,  could  point  out  the  instances  in  which 
forged  checks  were  uttered.  The  defendant 's 
evidence  showed  that  its  cash  book  did  not 
discloae  to  whom  the  money  on  checks  was 
paid,  but  only  the  date  and  amount ;  **  that 
(here  were  the  same  number  of  stubs  on  the 
plaintiff's  dieck  book  as  there  were  of  charges 
on  the  bank  book,  but  the  several  sums  on  the 
stubs  were  not  the  same,  but  usually  smaller, 
than  the  charges  on  the  bank  book.**  Or- 
dinarily it  would  seem  that  the  plaintiff 
ouffht  to  be  able  to  ascertain  to  whom  he  was 
indebted,  and  the  amount  of  such  indebted- 
ness, and,  if  he  did  not  have  the  data  him- 
self, the  payee,  as  shown  by  the  stub  on  the 
check  book,  was  competent  to  testify,  and 
ought  to  be  exaroinea  on  this  point.  If  a 
genuine  check  was  signed,  and  the  amount 
raised  by  Tomlin,  and  the  payee  in  fact  re- 
ceived the  amount  due  him,  the  drawer's  loss 
would  be  the  difference  between  the  amount 
expressed  in  the  check  as  originally  drawn 
and  the  amount  paid  by  the  bank  and  charged 
to  the  drawer.  We  do  not  know  that  any  such 
case  exists,  but,  in  view  of  the  evidence  that 
the  checks  paid  by  the  bank  were  returned 
as  vouchers  to  plaintiff,  and  while  in  his 
possession  were  lost  or  stolen,  and  as  plain- 
tiff, by  an  examination  of  the  stubs  of  his 
check  book  alone,  could  not  determine  which 
were  genuine  and  which  were  false  checks, 
and  as  there  were  stub  entries  corresponding 
in  number  but  not  in  amount  to  those  paid  by 
the  bank,  and  ss  the  plaintiff's  clerk  and 
witness  himself  was  the  forger,  and  testified 
that  sometimes  the  check  was  altered  by  in- 
serting a  larger  amount  than  entered  on  the 
stubs  of  the  dieck  book,  we  are  of  opinion 
the  payees  of  the  check  as  shown  by  the  stub 
Aould  have  been  examined,  if  within  the 
jurisdiction  of  the  court.  Without  some 
proof  that  the  depositor  did  not  own  and 
draw  checks  as  shown  in  the  stubs,  the  court 
was  hardly  authorized  to  charge  the  bank 
with  tlie  full  amount  of  a  payment,  simply 
because  the  stub  of  the  check  book  showed  no 
corresponding  amount,  when  there  was  a  stub 
which  corresponded  in  number,  but  for  a  less 
amount.  If  the  stub's  corresponding  in  num- 
ber was  conclusive  to  show  the  check  was 
forged  because  the  check  called  for  a  larger 
amount  than  the  stub,  it  would  not  follow 
from  this  fact  alone  that  the  stub  also  was  a 

S7L.RA. 


foreery.  There  should  be  other  evidence  in- 
troduced on  this  point.  The  evidence  shows 
that  when  Tomlin  was  arrested,  in  March, 
1801,  he  then  had  on  his  person  eight  of  the 
last  forged  checks.  In  ignorance  of  the  fact 
that  the  bank  had  knowingly  paid  forged 
checks  drawn  by  Tomlin  covering  a  period 
from  September  6th  previous  to  the  &te  of 
these  eight  checks,  the  bank  promptly  made 
good  to  the  depositor  the  amount  oi  the  eight 
checks  found  on  the  person  of  Tomlin.  If 
the  payment  of  these  eight  checks  by  the  bank 
resulted  from  the  omission  of  duty  on  the 
part  of  the  plaintiff  properly  to  examine  his 
pass-book  and  vouchers  prior  to  that  time, 
and  his  neglect,  if  he  was  guilty  of  such 
neglect,  in  not  making  known  to  the  bank 
the  existence  of  previously  forged  checks,  and 
the  money  was  paid  under  a  mistake  of  fact, 
there  is  no  leffal  reason  why  the  amount  of 
the  eight  checks  does  not  constitute  the  basis 
of  a  counterclaim  available  to  the  defendant 
under  proper  pleas.  This  conclusion  would 
follow  from  the  principles  we  have  laid  down 
as  law.  There  was  no  error  in  holding  that 
checks  which  the  stubs  of  the  check  book 
showed  were  in  favor  of  city  employes  were 
forgeries,  as  we  construe  the  evidence  on  this 
point.  Plaintiff  testified  positively  that  he 
kept  an  order  book  also,  with  a  margin  for 
stubs ;  that  whenever  he  loaned  or  advanced 
money  to  a  city  employe  he  invariably  took 
the  order  of  the  borrower  on  the  city  treasurer 
in  the  order  book ;  and  that  on  the  stub  of  the 
order  book  the  name  of  the  employ^,  the  date, 
and  amount  were  entered  at  the  time  of  giv- 
ing a  check  on  the  bank  to  such  employ6,  and 
that  there  were  no  eu tries  on  the  stub  of  the 
order  book  to  correspond  with  the  stub  of  the 
check  book.  From  these  data  the  plaintiff 
testified  positively  as  to  such  checks,  and 
thus  supplied  the  omission  which  occurred  as 
to  the  stubs  in  the  check  book  of  which  he 
was  unable  to  say  whether  he  had  signed 
checks  or  not,  and  which  in  number  corres- 
ponded with  checks  paid  by  the  bank,  the 
difference  being  that  the  amounts  did  not  cor- 
respond. 

Only  one  other  question  remains  to  be  con- 
sidered. The  defendant  took  some  of  the 
checks  found  on  the  person  of  Tomlin,  and 
which  were  forgeries,  and  others  admitted  to 
be  genuine,  and  arranged  them  so  that  noth- 
ing but  the  signatures  of  the  drawer  could 
be  seen,  and  plaintiff  was  requested  to  point 
out  the  genuine  and  false  checks.  The  plain- 
tiff objected  to  this  evidence  and  the  court 
sustained  the  objection.  We  think  this  testi- 
mony admissible.  It  is  a  circumsttince  that 
the  fury  or  court  should  consider  in  weighing 
his  evidence.  The  inability  of  the  plaintiff 
to  distinguish  the  true  from  the  false  signa- 
tures would  not  be  conclusive  against  him. 
He  might  be  able  to  show  by  other  evidence 
that  certain  checks  were  forged,  although  he 
could  not  himself  c^etermine  the  question  by 
an  examination  of  the  signature.  Doubtless 
in  many  cases  a  person's  name  is  so  skillfully 
forged  that  he  could  not  distinguish  it.  from 
his  own  proper  signature,  ana  yet  he  may 
know  from  the  amount  or  payee  of  other  facts 
absolutely  that  the  instrument  was  forged. 
We  think,  however,  the  fact  that  he  cannot 
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distinguish  a  signatare  which  he  admits  to 
be  genuine  from  that  alleged  to  be  false  is  a 
circumstance.  The  rule  which  prohibits  a 
nonexpert  from  giving  an  opinion  based  upon 
a  comparison  of  handwriting  has  no  applica- 
tion where  the  party  whose  name  is  signed 
is  himself  being  examined  as  to  whether  the 
signature  in  question  is  his  signature  or  not. 
Mn>eried  and  remanded. 


MAGNETIC  ORE  CO.,  Appt. 
MARBURT  LUMBER  CO. 


(. 


.) 


FtkUure  to  ent  and  remove  timber 
within  a»  reasonable  time  under  an  ab- 
solute irrant  thereof  whioh  specified  no  time  for 
the  remoyal  does  not  forfeit  the  title  of  the 
grantee  in  favor  of  a  subsequent  purchaser  of 
the  land  whose  conveyance  recites  the  prior  sale 
of  the  timber. 

(November  14,  1881) 

APPEAL  by  compiainant  from  a  decree  of 
the  Chancery  Court  for  Chilton  County 
sustaining  a  demurrer  to  a  bill  filed  to  cancel 
a  deed  which  had  been  given  to  defendant  con- 
▼eyiug  certain  timber  standing  on  land  which 
was  afterwards  conveyed  to  plaintiff.  Jf- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mesare.  Hon§^hton  ft  Collier  for  appel- 
lant 

Mr.  J.  M.  Falkner*  for  appellee: 

jGirowing  trees  are  a  part  of  the  realty,  and 
a  sale  of  these  without  a  compliance  with 
the  terms  of  the  statute  of  frauds  does  not 
pass  the  title. 

Be/tin  v.  Bivgham,  56  Ala.  574;  MeKenne 
Y.  Snow,  70  Miss.  888. 

Bv  its  deed  appellee  acquired  an  interest  in 
the  land  described  in  the  Dili.  Appellant  had 
notice  of  appellee's  interest  in  said  lands. 

Hirth  y.  Graham,  19  L.  R.  A.  721,  50  Ohio 
Bt.  57. 

Trees  while  they  are  standing,  fruit,  so  lonff 
as  it  is  hanging  to  the  trees,  and  crops  untu 
Uier  are  gathered,  are  things  immovable  or 
real  estate,  because  they  are  attached  to  the 
ground. 

LawBon,  RighU,  Rem.  &  Pr.  g  2681. 

The  title  of  the  soil,  as  such,  including  the 
surface,  may  be  vested  in  one  person,  and  that 
of  the  mines  and  minerals  in  it  in  another. 

Lawson,  RighU,  Rem.  &  Pr.  Par.  2688. 

Coleman*  </.,  delivered  the  opinion  of  the 
court: 

We  presume  the  present  bill  was  filed  under 
the  provisions  of  an  act  of  the  legislature  en- 
titled **  An  act  to  compel  the  determination 
of  claims  to  real  estate  in  certain  cases,  and 
to  quiet  the  title  to  the  same. "  Acts  1802-03, 
p.  42.    The  bill  shows  that  in  July,  1881, 

NOTB.— ila  to  sale  of  standing  timber,  see  Fish 
V.  Oapwell  (B.  L)  86  L.  B.  A.  IfiO;  Mee  v.  Benedict 
(Mich.)  22  L.  a  A.  041,  also  (as  to  oral  sales)  Hlrth 
▼.  Graham  (Ohio)  19  L.  B.  A.  m,  and  note. 
87  L.  R.  A. 


the  Louisville  A  Nashville  Railroad  Com- 
pany, by  deed  of  conveyance  regularly  exe- 
cuted, sold  and  conveyed  absolutely  the  **8a«r 
timber''  growing  on  certain  lands.  No  men- 
tion  is  made  in  the  conveyance  as  to  when, 
if  ever,  the  **  saw  timber**  was  to  be  cut  and 
removed,  but  the  **8aw  timber"  is  sold  and 
conveyed  wholly  without  condition  or  limi- 
tation. This,  the  bill  avers,  is  the  claim  and 
interest  of  the  defendant.  The  bill  avers,  and 
exhibits  show,  that  the  Lousiville  &  Nash- 
ville Railroad  Company,  by  deed  of  convey- 
ance made  in  October,  1886,  sold  and  con- 
veyed the  lands  to  H.  F.  De  Bardeleben, 
with  the  following  provision  or  reservation : 
**But  it  is  understood  and  agreed  that  the 
timber  with  right  of  way  to  reach  same  has 
been  sold,"  etc.  On  February,  1888,  De 
Bardeleben  conveyed  to  complainant.  Thie 
is  complainant's  title.  The  prayer  of  the 
bill  is  that  it  be  decreed  that  respondent  has 
no  interest  in  the  lands,  and  that  the  deed  of 
conveyance  by  the  Louisville  &  Nashville 
Railroad  Company  of  the  *'saw  timber"  to 
them  be  canceled.  The  respondent  demurred 
to  the  bill,  assigning  several  grounds  of  de- 
murrer, the  last  of  which  was  **that  the  bill 
was  without  equity."  Both  parties  claim 
their  respective  rights  and  interests  from  the 
Louisville  &  Nashville  Railroad  Company, 
the  respondent  by  deed  of  prior  date,  notice 
of  which,  under  the  averments  of  the  bill,  is 
chargeable  to  complainant  We  regard  it  as 
settled  law  in  this  state  that  growing  trees  are 
euch  a  part  of  the  realty  that  the  title  to  or 
interest  in  the  same  can  be  conveyed  or  trans- 
ferred only  by  written  instrument.  The  rule 
is  not  universal,  under  all  circumstances. 
See  Leading  Cases  in  the  American  Law  Re- 

Sorts,  with  notes  by  Sharswood  and  Budd. 
iurphy  V.  Hubert^  4  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  p.  615.  The  two  deeds  froa» 
the  Louisville  A  Nashville  Railroad  Com- 
pany, the  first  to  the  respondent,  and  the  lat- 
ter to  complainant,  conveyed  different  and 
distinct  interests  of  t^e  same  realty.  The 
bill  does  not  show  that  the  respondent  has  at 
any  time,  or  does  now,  claim  to  own  any 
interest  except  that  purchased  from  and  con- 
veyed by  the  owner  thereof.  As  we  under- 
stand the  averments  of  the  bill,  the  com- 
plainant ddes  not  claim  that  by  its  deed  in 
October,  1888,  it  acquired  any  legal  right 
or  title  to  the  "saw  timber."  As  we  under- 
stand the  bill,  the  prayer  for  relief  is  based 
upon  the  propositi<m  that,  as  the  deed  of 
conveyance  for  the  **saw  timber"  did  not 
specify  any  time  within  which  the  timber 
was  to  be  cut  and  removed,  the  law  supplied 
a  provision  to  the  effect  that  it  was  to  be  cut 
and  removed  within  *'a  reasonable  time,** 
and,  the  respondent  having  failed  to  do  this 
within  a  reasonable  time,  the  right  to  the 
"saw  timber"  was  forfeited  and  became  the 
property  of  complainant.  We  will  consider 
this  proposition  further  on.  If  it  be  true,- 
as  held  in  some  decisions,  that  a  deed  of  con- 
veyance of  trees  or  timber  operates  ipeofact^ 
as  a  severance  of  them  from  the  realty,  and 
that  the  trees  are  thereby  converted  into  per- 
sonalty, the  bill  is  without  equity,  as  regards 
the  "saw  timber, "  as  under  such  a  rule  there 
can  be  na  (;laim  by  respondent  under  this 
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cqnTeyatice  to  any  part  of  tbe  realty.  Under 
tbis  view,  the  case  made  by  the  bill  is  not 
yritbin  the  statute  under  Which  it  is  filed. 
It  is  simply  a  contention  oyer  personal  prop- 
erty, which  may  be  fully  settled  in  a  court 
of  law.  On  the  other  hand,  if  the  trees  until 
eat  remain  realty,  the  case  made  by  the  bill 
is  that  the  respondent  is  claiming  only  what 
it  purchased,  in  which  complainant  has  no 
interest,  unless  the  respondent  has  forfeited 
its  real  estate  by  a  failure  to  remove  it 
within  a  reasonaSle  time,  and  by  the  for- 
feiture the  right  and  title  of  those  who 
bought  and  paid  for  it  became  vested  in  the 
oomplainant,  who  never  purchased  it,  and 
has  no  de^  of  conveyance  for  it.  There  ought 
to  be  some  cogent  reasons  compelling  such  a 
oonclusion,  or  decisions  to  that  effect  which 
have  established  a  rule  of  property,  before 
we  should  adopt  it  as  law.  The  case  of  Bait 
y.  8tr(Ut<m  MilU,  54  N.  H.  109,  20  Am.  Rep. 
119,  cited  by  counsel  for  appellant  in  sup- 
port of  the  doctrine,  is  an  authority  to  the 
contrary.  In  that  case  it  appears  that  one 
Very,  in  the  year  1863,  sold  the  timber  stand- 
ing to  one  Eingslev,  stipulating  that,  if  Very 
failed  to  deliver  the  timl)er  at  a  designated 
place  by  a  certain  time,  the  grantee,  his 
heirs  and  assigns,  might  enter  the  premises 
and  take  the  timber.  The  grantor  tailed  to 
deliver.  No  time  was  stipulated  within 
which  the  grantee  or  his  heirs  were  to  enter 
and  take  the  timber.  In  1868  the  timber  was 
oonveyed  to  defendants.  In  1870,  Very  con- 
Teyed  the  land  to  the  plaintiff.  In  1971  the 
defendants  cut  and  carried  away  some  of  the 
timber.  The  plaintiff  brought  an  action  of 
trespass  ofiare  elautum  and  ds  boni$.  The 
court  decided  that  when  trees  are  sold,  and 
no  time  is  fixed  for  the  removal  of  the  tim- 
ber, the  purchaser  has  a  reasonable  time 
within  which  to  enter  and  cut  and  remove 
the  same,  and,  if  he  failed  to  act  within  a 
reasonable  time,  he  thereby  forfeited  the 
right  to  enter  the  premises,  and  was  liable 
in  an  action  quare  datuufn;  but  it  was  ex- 
pressly decided  that  the  defendant  was  not 
liable  ds  bonis.  The  opinion  is  somewhat 
lengthy,  and  the  respective  rights  and  rem- 
edies of  the  parties  fully  discussed.  There 
is  not  a  line  in  the  opinion  in  which  it  is 
intimated  that  the  purchaser  of  the  timber 
forfeited  his  ownership  of  the  trees,  or  that 
the  grantor  or  his  vendee  of  the  land  suc- 
oeedol  to  the  ownership  of  the  timber  upon  the 
failure  of  the  purchamr  to  enter  and  remove 
within  a  reasonable  time.  The  court  held 
that  in  such  a  sale  there  was  no  *^  foundation 
for  an  exception  to  the  general  rules  of  law, 
or  make  that  a  conditional  conveyance  of 
trees  which  would  be  an  absolute  conveyance 
of  other  property."  Says  the  court:  ''The 
deed  is  absolute ;  the  'title  passed  to  the 
nantee ;  and  the  defendants  are  not  liable  for 
the  value  of  their  own  property  removed  after 
the  expiration  of  a  reasonable  time."  Ilie 
case  of  BMn  v.  Bingham,  60  Ala.  666,  cited 
also  by  plaintiff's  counsel,  goes  no  further 
than  Boit  v.  BtrcOUm  Mills,  supra.  It  lays 
down  the  proposition  that  when  there  is  a 
dmyeyanoe  ci  land  and  a  reservation  of 
flowing  trees,  and  no  time  is  fixed  for  their 
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removal,  a  reasonable  time  only  is  allowed 
within  which  the  entry  can  be  made.  Bing- 
ham, the  defendant,  having  paid  the  pur- 
chase price,  was  in  possession  of  the  land 
under  a  valid  parol  purchase  of  the  timber, 
but  without  a  deed  of  conveyance.  He  had 
only  an  equitable  title,  with  permission  to 
enter.  Heflin  purchased  the  lands,  but  in 
his  deed  of  conveyance  there  was  a  reserva- 
tion of  the  timber  sold  to  Bingham.  Hefiin 
sued  in  ejectment.  Bingham  disclaimed 
possession,  except  as  to  the  interest  reserved 
in  the  deed  to  Ueflin,  and  as  to  this  pleaded 
''not  guilty."  One  of  the  vital  questions 
was  whether  Bingham  had  delayed  an  un- 
reasonable time  under  his  license  to  enter  and 
cut  and  remove  the  timber.  If  so,  the  court 
held  that  he  was  a  trespasser,  and  plain- 
tiff was  entitled  to  recover.  If  not,  then 
plaintiff  was  not  entitled  to  recover  on  this 
ground.  Had  the  plaintiff  recovered  in  the 
ejectment  suit,  on  the  ^ound  that  defendant 
had  delayed  an  unreasonable  time,  that  would 
not  necessarily  have  finally  determined  that 
the  plaintiff  became  the  owner  of  the  growing 
timber  which  had  been  reserved  in  the  deed 
to  Heflin.  Heflin  never  contracted  to  pur- 
chase and  never  purchased  the  trees.  This 
Sart  of  the  realty  was  never  conveyed  to  him. 
[e  bad  no  more  right  to  the  trees  under  his 
purchase  and  deed  than  any  other  person  not 
a  party  to  the  transaction.  The  riffht  to  enter 
upon  the  land  for  the  purpose  of  removing 
trees  may  have  been  lost  by  an  unreasonable 
delay  on  the  part  of  the  purchaser  of  the  trees^ 
but  it  would  not  follow  that  the  purchaser 
'thereby  became  devested  of  his  property  in 
the  trees,  or  that  the  vendor  became  reinvested 
with  the  ownership.  As  was  held  in  the  Case 
of  Boitt  supra,  the  sale  of  the  timber  was  not 
conditional,  but  absolute.  The  title  passed 
to  the  purchaser,  and  we  see  no  reason  for 
giving  to  words  used  in  a  deed  of  conveyance 
of  trees  a  different  meaning  than  that  given 
when  used  in  a  deed  of  conveyance  of  min- 
erals or  any  other  portion  of  the  realty,  there 
being  nothing  in  the  instrument  to  control 
or  vary  their  usual  legal  signiflcation.  Ac- 
cording to  the  bill,  there  is  no  misunder- 
standing or  dispute  of  facts  in  the  case. 
There  is  no  claim  of  ownership  or  title  set 
up  in  the  bill  by  the  complainant  acquired 
by  adverse  holding.  Complainant's  whole 
case,  as  we  construe  the  bill  and  the  brief  of 
counsel,  is  rested  upon  the  proposition  that,  as 
defendant  failed  to  cut  and  remove  the  timber 
wiUiin  a  reasonable  time,  it  thereby  forfeited 
whatever  of  property  interest  it  purchased 
and  acquired  by  the  aeed  of  conveyance  from 
the  owner,  ana  the  "saw  timber,"  by  reason 
of  the  forfeiture,  became  invested  in  the  com- 
plainant, although  it  was  expressly  reserved 
from  the  sale  to  De  Bardeleben,  and  excepted 
by  De  Bardeleben  in  the  deed  to  complain- 
ant. We  do  not  assent  to  the  proposition. 
The  court  did  not  err  in  sustaining  the  de- 
murrer to  the  bill. 
Affirmed. 

Petition  for  rehearing  overruled  February 
9,  1896. 


.     See  also  32  L.  R.  A.  102. 
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Alabama  8upbbicb  Coubt. 


Aug., 


Joe  LINDSET,  Appt,, 

Mayor,  etc.,  of  ANNISTON. 
( Ala. ) 

An  ordinance  requliini^  haekmen  to 
keep  outside  a  railroad  depot  while 
trains  are  there  and  leave  a  olear  paroageway  at 
the  entrance,  cannot  be  limited  In  operation  by  a 
prior  contract  by  which  the  railroad  company 
has,  ''00  far  as  It  to  lawful,**  granted  to  a  hackman 
the  exclusive  right  to  enter  the  depot  and  trains 
for  soliciting  passengers. 

(August  10, 1891) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Oitv  Court  of  Anniston,  convicting 
him  of  violating  a  city  ordinance  against  solic- 
itation of  patronage  for  transfer  companies  at 
the  union  depot.    Affirmed, 

The  City  of  Anniston  passed  an  ordinance 
that  no  hackman,  agent  of  any  transfer  com- 
pany or  livery  stable,  hotel,  porier  or  any  other 
person  should  go  within  the  depot  for  the  pur- 
pose of  soliciting  passengers  for  his  hack, 
transfer  company,  livery  stable,  or  hotel  under 
a  prescribed  penalty.  Defendant  went  within 
the  depot  for  the  purpose  of  soliciting  patron- 
age for  the  Anniston  Transfer  Company,  by 
which  be  was  employed,  claiming  the  right  to 
do  so  by  reason  of  the  contract  between  such 
transfer  company  and  the  railroad  companies 
which  proyldea  that  the  transfer  company 
should  have  the  exclusive  right  to  enter  upon 
the  premises  and  trains  of  the  companies  for 
the  sole  purpose  of  soliciting  such  business  as 
ib  to  be  done  at  Anniston. 

Further  facts  appear  in  the  opinion. 

Mewn,  KnoZf  Bowie  ft  Pelham  for  ap- 
pellant. 

Mr,  Bei^amin  MieoiXy  for  appellee: 

The  authority  of  the  charter  to  regulate  all 
occupations  confers  authority  to  confine  the 
business  of  the  transfer  company  to  certain 
localities,  and  to  prescribe  the  manner  of  carry- 
ing on  such  occupation. 

Ex  parU  Byrd,  84  Ala.  20;  Horr  &  Bemis, 
Mun.  roh  Ord.  82. 

It  will  be  presumed  to  be  reasonable  unless 
the  contrary  appears  on  Uie  face  of  the  ordi- 
nance itself,  or  is  established  by  proper  evi- 
dence. 

Van  Book  ▼.  Selma,  70  Ala.  865,  45  Am. 
Rep.  85;  St.  Paul  v.  Smith,  27  Minn.  864,  88 
Am.  Rep.  206;   Veneman  v.  Jona,  118  Ind.  41. 

Ordinances  relating  to  the  convenience  and 
•afety  of  the  public  are  police  regulations. 

1  Dill.  Mun.  Corp.  §  141. 

Every  citizen  holds  his  property  subject  to 
the  proper  exercise  of  this  power  either  by  the 
state  legislature  directly,  or  by  public  corpora- 
tions to  which  the  legislature  may  delegate 
it. 

Ibid. 

All  rights  are  held  subject  to  the  police  reg- 
ulations of  the  state. 

Boston  Beer  Co.  v.  MaeeachueetUt  07  U.  S. 

Note.— For  rights  of  haekmen  and  similar  per- 
sons at  depots,  wharves,  etc.,  see  noU  to  Cole  v. 
Rowen  (Mich.)  18 L.  B.  A.  848. 

For  congregation  of  them  as  a  nuisance  see 
Pittsburgh,  Ft.  W.  ft  a  B.  Go.  v.  Cheevers  aU..  S4 
L.R.AK6. 

27  L.  R  A. 


25,  24  L.  ed.  089;  2  Morawetz,  Priv.  Corp. 
§§  1066-1068. 

When  one  devotes  his  property  to  a  use  in 
which  the  public  has  an  interest,  he  in  e£Fect 
grants  the  public  an  interest  in  that  uae  and 
must  submit  to  be  controlled  by  the  public  for 
the  common  good. 

Munn  V.  lUinoii,  94  U.  8.  118,  24  L.  ed.  77; 
2  Morawetz,  Priv.  Corp.  §  1074;  1  Waterman, 
Corp.  g  142.  p.  519. 

Constitutional  provisions  prohibiting  im- 
pairing the  obligations  of  contracts  do  not  re- 
strict the  police  power  of  a  state. 

New  Orleane  Qa»  Light  Co,  v.  Louisiana 
Light  A  Beat  Producing  d  Iffg,  Co,  115  U.  8. 
650,  29  L.  ed.  517. 

The  contracts  which  the  constitution  protects 
are  those  which  relate  to  property  rights,  not 
governmental. 

1  Waterman,  Corp.  §g  141, 142,  pp.  518, 522, 
528;  Stone  y.  Mississippi,  101  U.  8.  814,  25  L. 
ed.  1079. 

Brickellt  Oh,  </.,  delivered  the  opinion  of 
the  court: 

The  amended  charter  of  the  cit}'  of  Anniston 
confers  on  the  mayor  and  council  of  Che  city 
large  powers  intended  to  promote  good  govern- 
ment within  the  corporate  limits,  and  the  pub- 
lic peace,  order,  and  convenience.  Among 
oUier  powers,  is  the  power  "toliceose,  tax  and 
regulate  hacks,  carriages,  drays,  and  all  other 
vehicles,  and  to  fix  the  rate  to  be  charged  for 
the  carriage  of  persons  and  property  within 
the  corporate  limits  of  the  city,  or  to  the  pub- 
lic grounds  or  property  without  the  city." 
Pamph.  Acts  1890-91,  p.  104.  The  ordinance 
the  appellant  was  convicted  of  having  violated 
was  adopted  by  the  mayor  and  common  coun- 
cil in  the  exercise  of  the  power  to  regulate 
hacks.  The  power  of  regulation  is  the  more 
general  of  the  powers  the  charter  confers,  and, 
as  applied  to  business,  occupations,  or  employ- 
ments, is  the  power  to  prescribe  rules  for  the 
conduct  of  the  business,  or  the  manner  in 
which  the  occupation  or  employment  is  to  be 
pursued.  Haekmen,  cartmen,  and  wagoners 
engaged  in  the  carriage  of  goods  or  persons  for 
hire  by  the  common  law  are  regarded  as  com* 
mon  carriers,  and  the  power  lies  in  the  le^- 
lature,  in  the  absence  of  constitutional  restraint, 
or  limitation  to  regulate,  to  prescribe  the  rules 
according  to  which  their  business  may  be  con- 
ducted. Munn  y.  lUinois,  94  U.  8. 118,  24  L 
ed.  77.  The  power  may  be,  and  is  often,  dele- 
gated to  municipal  corporations,  to  be  exer- 
cised for  the  promotion  of  the  public  conveni- 
ence. When  the  power  has  been  delegated  in 
terms  of  the  character  employed  in  the  amended 
charter,  the  validity  of  ordinances  prescribing 
the  times,  places,  and  manner  in  which  the 
employment  is  to  be  pursued  has  been  uni- 
formly sustained.  Com.  v.  Stodder,  2  Cush. 
562,  48  Am.  Dec.  dl^iSt.Paul  v.  -Smith,  27 
Minn.  864,  88  Am.  Rep.  296;  Veneman  v. 
Jones^  118  Ind.  41.  8uch  ordinances  are  in 
their  nature  and  essence  police  laws  or  regu- 
lations, and  when  adopted  in  the  exercise  of  an 
express  legislative  grant  of  power,  there  can  be 
no  inquiiy  into  or  discussion  of  their  policy  or 
reasonableness.  "What  the  legislature  says 
may  be  done  cannot  be  set  aside  by  the  courts 
because  they  may  deem  it  unreasonable  or 


See  also  42  L.  R.  A.  1.57.  711 ;  4:{   L.  R.  A.  l:U,  4:n  ;  47  L.  R.  A.  532. 
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against  sound  policy. 


1  Dill.  Mun.  Corp.  g 


The  material  contention  of  the  appellant  is 
that,  if  be  be  subjected  to  the  operation  of  the 
ordinance,  his  priocipal,  the  Anniston  Trans- 
fer Company,  in  whose  service  he  was  en- 
caged when  doing  the  act  complained  of,  will 
be  devested  of  a  right  and  privilege  which  the 
railroad  companies  owning  and  constructing 
the  depot  had  granted,  on  a  valuable  consider- 
ation, prior  to  the  adoption  of  the  ordinance. 
The  contract  into  which  the  railroad  com- 
panies and  the  transfer  companv  had  entered 
purports  to  be  founded  on  a  valuable  consid- 
eration, and  thereby  the  railroad  companies 
do,  ''so  far  as  it  is  lawful,"  grant  to  the  trans- 
fer company  the  exclusive  right,  by  the  offi- 
cers, aeents,  and  employes,  to  enter  the  premi- 
ses and  trains  of  the  grantors  for  the  purpose 
of  soliciting  patronage.  It  is  forcibly  argued 
by  the  counsel  for  Qie  appellee  that  the  real 
object  of  the  contract — the  object  the  parties 
contemplated  and  proposed  to  accomplish — 
was  the  grant  to  the  transfer  company  of  the 
exclusive  right  and  privilege  to  enter  the 
premises  and  trains  of  the  railroad  companies 
for  the  solicitation  and  procurement  of  the  pat- 
ronage of  passengers,  and  that  of  consequence 
the  <;on tract  is  illegal,  offending  public  policy. 
It  is  a  grave  and  important  question,  embar- 
rassed by  a  serious  conflict  of  authority,  whether 
a  railroad  company  may  grant  to  hackmen,  or 
to  others  pursuing  a  public  employment,  the 
exclusive  right  to  enter  its  depot,  or  to  enter 
and  occupy  the  adjacent  grounds,  for  the  pur- 
pose of  soliciting  and  obtaining  patronage. 
The  authorities  have  been  carefully  collected, 
reviewed,  and  discussed  by  Mr.  Freeman  in  the 
elaborate  notes  to  the  case  of  Kalamazoo  Rack 
A  Bu9  Co,  Limited  v.  SooUma,  22  Am.  St.  Rep. 
«99  [84  Mich.  194,  10  L.  R.  A.  819],  and  Mon- 
tana Union  R.  Co,  v.  Langloii,  18  Am.  St. 
Rep.  756  [9  Mont.  4^9,  8  L.  R.  A.  758]. 
The  necessities  of  this  case  do  not  require  a 
discussion  or  decision  of  that  question.  The 
contract,  whatever  may  be  its  objects,  or  what- 
ever may  be  the  rights  it  confers,  or  it  was  in- 
tended to  confer,  must  be  deemed  to  have  been 
entered  into  in  view  of  and  in  subordination  to 
the  powers  of  the  municipal  authorities  to  ex- 
ercise the  power  to  regulate  the  business  and 
employment  of  hackmen.  KnoxviUe  v.  Bird, 
12  Liea,  121, 47  Am.  Rep.  826.  It  is  observed 
by  Judge  Cooley  that  the  clause  of  the  (yonstitu- 
tion  of  the  United  States  forbidding  state  legis- 


lation impairing  the  obligation  of  contracts 
"does  not  so  far  remove  from  state  control  the 
rights  and  properties  which  depend  for  their 
existence  or  enforcement  upon  contracts  as  to 
relieve  them  from  the  operation  of  such  gen- 
eral regulations  for  the  good  government  of 
the  state  and  the  protection  of  the  rights  of  in- 
dividuals as  mav  be  deemed  important.  All 
contracts  and  all  rights,  it  is  declared,  are  sub- 
ject to  this  power;  and  not  only  may  regula- 
tions which  affect  them  be  established  by  the 
state,  but  all  such  regulations  must  be  subject 
to  change  from  time  to  time,  as  the  general 
well-being  of  the  community  may  require,  or 
as  the  circumstances  may  change,  or  as  ex- 
perience may  demonstrate  the  necessity." 
Cooley,  Const.  Llm.  6th  ed.  707.  The  charter 
of  the  city  is  essentially  a  public  statute;  of  it 
all  the  courts  of  the  states  take  judicial  notice; 
and  obedience  to  it  is  due  from  all  who  are 
within  its  protection.  It  is  not  mere  legal  pre- 
sumption, resting  upon  considerations  of  pub- 
lic policy,  that  the  law  silently  incorporates 
itself  into  the  contracts  of  parties.  The  incor- 
poration, when  the  parties  are  dealing  in  good 
faith,  most  often  comports  with  their  actual 
intention,  or  they  would  have  expressed  all 
that  the  law  may  imply.  The  parties  could 
not  have  contemplated  that  the  municipal 
authorities  would  never  exercise  the  power 
with  which  they  were  clothed  to  regulate  the 
business  of  hackmen,  nor  is  it  to  be  presumed 
that  they  intended  any  embarrassment  or  dimi- 
nution of  the  power  when  exercised.  The 
juster  presumption  is  that  it  was  not  intended 
the  lights  and  privileges  the  contract  may  con- 
fer should  endure  if  they  became  in  conflict 
with  the  relations  orduned  by  the  munici- 
pal authorities.  However  this  may  be,  the  or- 
dinance is  a  valid  exercise  of  the  power  with 
which  the  municipal  authorities  were  clothed; 
a  power  intended  for  the  protection  of  the  pub- 
lic and  the  promotion  of  good  order,  and  its 
exercise  deemed  necessary  for  the  public  bene- 
flt.  If  therebv  pre-existing  private  rights  are 
restrained  or  limited,  the  restraint  or  limitation 
is  damnum  absque  ir{juria.  1  Dill.  Mun.  Corp. 
g  141;  Vanderhilty.  Adam;  7  Cow.  849.  The 
individual  shares  in  the  public  benefit  which 
it  is  intended  to  promote,  and  this  is  the  com- 
pensation deemed  by  the  law  adequate. 

The  act  the  appellani  admitted  was  a  viola- 
tion of  the  ordinance,  necessitating  the  judg 
ment  cf  conviction  and  it  muit  be  ajfl/rmed. 
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PEOPLE  of  the  State  of  New  York,  ReepU,, 

V, 

MILK  EXCHANGE  (LIMITED),  Appt. 

atf  N.  N.  207.) 

!•  An  Incorporated  milk  ezchan^  Is 


not  eni^a^r^  ^  bnyinfp  and  ■ellin^ 
milkt  where  it  merely  looks  up  a  dealer  In 
each  case  to  purchase  the  mlllc  directly  from  the 
producer  at  a  price  fixed  by  the  exchange. 

8.  An    incorporated    milk    exchange 

which  constitutes  a  combination  of  milk  dealers 
and  creamery  men  to  fix  and  oontroJ  the  price  of 


NOKB.— Similar  to  the  above  case  In  holding  that  I  come  within  the  act  of  congress  to  protect  com- 
a  single  corporation  may  constitute  an  Illegal  com-  I  meroe,  is  affirmed  by  the  Supreme  Court  of  the 


hlnatlon,  is  Ford  v.  Chicago  Milk  Shippers  Asao. 
(III.)  ante,  a06. 

The  sugar  trust  ease,  tTnited  States  v.  B.  0. 
Knight  Oo.  (Q  0.  App.  8d  C.)  24  L.  R.  A.  428,  in 
which  a  monopoly  of  sugar  refining  is  held  not  to 

27  L.  R.  A 


United  States  in  156  U.  S.  1,  90  L.  ed.  826w 

For  railroad  combination,  see  United  States  v. 
Trans-Missouri  Freight  Asso.  (a  a  App.  8th  OD 
IM  L.  B.  A.  7Sw 


See  also  27  L.  R.  A.  298;  38  L.  R.   A.  Jl»4. 
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milk  to  be  paid  by  them,  thus  patting  them  In 
poeltlOD  to  control  tbe  market,  is  Uleffal  and  may- 
be dtaBolved  at  suit  of  the  attorney-general. 

8.  The  Iket  that  suit  by  the  attorney- 
^emerml  to  anniil  the  ezlfltenoe  of  a 
eorporation  as  an  illegal  combination  to  keep 
down  the  price  of  a  commodity  was  instituted 
upon  a  petition  of  another  aseociatioii  which  was 
f  onned  to  enhance  such  prices,  cannot  affect  the 
decision  of  the  case. 

(PtocfcAom,  J.,  diassfits.) 

(lAarch  12, 1806.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Gkneral  Term  of  the  Supreme  Court, 
FourUh  Department,  leTersing  a  judgment  of 
the  Broome  County  Circuit  in  favor  of  de- 
fendant in  an  action  brought  to  annul  its  char- 
ter.   AMrmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Alfired  Ely»  for  appellant: 

This  is  a  purely  statutory  action. 

PeopU  y.  Miner,  2  Lans.  896. 

Acts  or  omissions  of  the  defendant  falling 
under  said  section  1798,  Code  Ciy.  Proc.,  or 
one  of  its  subdivisions,  must  therefore  be 
charged  and  proved. 

People  V.  North  Eiver  Sugar  Bef,  Co,  9  L. 
R  A.  38, 121  N.  Y.  608. 

Section  1798  does  not  establish  any  rule  of 
liability.  It  simply  enumerates  the  classes  of 
oases  in  which,  if  hability  exists,  the  attorney- 
general  may  move. 

People  T.  Atlantic  Ave.  B.  Oo.  125  N.  T. 
616. 

Such  actions  are  not  maintainable  except 
some  public  interest  is  involved. 

People  V.  Ulster  d  D.  B.  Co.  128  N.  Y.  240; 
Be  Atty-Oen.  v.  Central  Stamping  Co.  81 
Hun,  641. 

Each  and  all  of  the  statutory  grounds  for 
this  action  rests  solely  and  only'upon  what  it, 
the  corporation  defendant,  has  done  or  not 
done. 

People  V.  AUantie  Ave.  B.  Co.  126  N.  Y. 
618. 

Injuiy  to  the  public  must  be  aflSrmatively 
shown. 

Thompeon  v.  People,  28  Wend.  584;  People 
v.  Ulster  AD.  B.Co.  supra;  People  v.  Sheldon, 
88  L.  R.  A.  221,  189  N.  Y.  265. 

Mere  nonuser  or  the  omission  by  a  private 
corporation  which  dischar^  no  public  func- 
tion and  enjoys  no  exclusive  privilege,  to  act 
as  a  corporation  or  to  transact  business  is  not 
cause  for  an  action  by  the  people  to  annul  its 
charter. 

sue  v.  Bloom,  5  Johns.  Ch.  876,  1  L.  ed. 
1114;  Slee  v.  Bloom,  19  Johns.  456,  10  Am. 
Dec.  278;  Atty-Oen.  v.  Bank  of  Niagara, 
fiopk.  Ch.  854,  2  L.  ed.  448;  People  v.  Kings- 
ton d  M.  Tump.  Boad  Co.  28  Wend.  198,  85 
Am.  Dec.  551;  People  ▼.  North  Biver  Sugar 
Btf.  Co.  supra;  Skinner  v.  Smith,  56  Hun,  449. 

An  illegal  combination  in  restraint  of  trsde 
between  a  corporation  and  its  stockholders 
collectively,  as  a  class,  with  reference  to  tbe 
lawful  business  of  tbe  company  is  impossible 
In  law. 

Stockholders  In  soch  a  company  are  quasi 
partners. 

Slee  V.  Bloom,  19  Johns.  456,  10  Am.  Dec. 

«7  L.  R.  A. 


278;  Diamond  MaUh  Co.  ▼.  BoAer,  106  N.  Y. 
478,  60  Am.  Rep.  464;  Marsh  v.  BussOl,  66  N. 
Y.  288;  Peopie  v.  North  Biver  Sugar  Brf.  Co. 
supra;  Chicago  MiUc  Shippers  Aaao.  y.  Ford,  46 
111.  App.  576. 

Agreements  in  partial  restraint  of  trade  have 
never  been  held  void  or  illegal. 

Diamond  Match  Co.  v.  Boebor,  supra;  Leslie 
▼.  LoriUard,  1  L.  R  A.  456,  110  K.  Y.  581; 
Chappel  V.  Broekway,  21  Wend.  157;  Or^on 
Steam  Nav.  Co.  v.  Winsor,  87  U.  S.  20  Wall. 
64,  22  L.  ed.  815;  Marsh  v.  BussOl,  supra. 

Every  by-law  contrary  to  the  charter  or  to 
any  existing  law,  either  in  its  special  provla- 
ions  or  its  main  purposes,  is  unauthorizied  and 
void. 

1  Morawetz,Priv.  Corp.  g  494;  Seneca  County 
Bank  v.  Lamb,  26  Barb.  595;  First  Nat.  BarUt 
of  South  Bend  v.  Lanier,  78  U.  S.  11  Wall. 
369,  20  L.  ed.  172;  BuUard  y.  National  Eagle 
Bank,  85  XT.  S.  18  Wall.  589,  21  L.  ed.  928; 
Be  Long  Island  B.  Co.  19  Wend.  86,  82  Am. 
Dec.  429;  Kent  v.  Quicksilver  Min.  Co.  78  N. 
Y.  182;  Kennebec  A  P.  B  Co.  v.  Kendall, 
81  Me.  470;  Dunham  v.  Bochester  Tnutees,  5 
Cow.  462. 

An  ille]?al  by-law  is,  therefore,  void  ab  in- 
itio, and  binds  nobody. 

The  by-law  referred  to,  if  valid  as  an  agree- 
ment, is  not  a  by-law  in  restraint  of  trade,  and 
obnoxious  to  the  law. 

Master  Stevedores  Asso.  ▼.  Walsh,  2  Daly,  1; 
People  V.  New  York  Board  cf  Fire  Under- 
writers, 7  Hun,  249. 

An  incorporated  company  has  no  power  to 
mske  a  by-law  subjecting  its  shares  to  forfeit- 
ure for  any  reason. 

Be  Lona  Island  B,  Co.  supra. 

The  only  possible  view,  then,  for  plaintiff  to 
take  of  this  old  by-law  of  1882  is  that  it  shows 
the  intent  of  the  incorporation  of  the  defend- 
ant. 

The  intent  or  motive  inducing  a  legal  act 
cannot  be  inquired  into  and  constitutes  no 
cause  or  part  of  a  cause  of  action. 

Phelps  V.  Nowlen,  72  N.  Y.  89,  28  Am.  Rep. 
93;  Kiff  V.  Youmans,  86  N.  Y.  824,  40  Am. 
Rep.  548;  Clinton  v.  Myers,  46  N.  Y.  511,  7 
Am.  Rep.  873;  Chenango  Bridge  Oo.  v.  Paige, 
88  N.  Y.  178,  88  Am.  Rep.  407;  Moody  v.  Ni- 
agara County  Suprs.  46  Barb.  659;  Barclay  v. 
Com.  25  Pa.  508,  64  Am.  Dec.  715;  BandaU  v. 
BJazeUon,  12  Allen,  418;  Demarest  v.  Grant,  18 
L.  R  A.  854,  128  N.  Y.  205. 

No  mere  agreement  can  be  deemed  a  con- 
spiracy or  combination  in  restraint  of  trade. 

2  Rev.  Stat.  629.  §  10;  People  v.  Sheldon,  23 
L.  R  A.  221,  189  N.  Y.  251. 

Conspiracy  is  not  in  itself  a  cause  of  action, 
however  atrocious. 

Hutchins  V.  Huichins,  7  Hill,  104;  Wood  v. 
Amory,  106  N.  Y.  278;  AmUer  Y.Choteau,  107 
U.  S.  586,  27  L.  ed.  822;  Buffalo  Lubricating 
Oil  Co.  V.  Everest,  80  Hun,  586. 

This  action  was  not  brought  in  the  interest 
of  the  people,  but  by  and  smely  in  the  interest 
of  rival  organizations. 

The  state  does  not  concern  itself  with  the 
quarrels  of  private  litigants. 

People  V.  North  Biver  Sugar  Btf.  Cb.  9  L.  R 
A.  83,  121  N.  Y.  608. 

Mr.  T.  E.  Hancock,  Atty-Oen.,  for  r»- 
spondents: 
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Defendant  has  never  bought  or  sold  a  quart 
of  milk. 

It  was  simply  a  factor;  an  a^nt,  insuring 
the  payment,  it  is  true,  hut  such  insurance  did 
not  change  the  character  of  its  business. 

WMU  V.  Ohouieau,  10  Barb.  208;  Horton  v. 
Morgan,  19  K.  T.  173,  76  Am.  Dec.  811. 

T^e  remedy  of  forfeiture  follows  the  per- 
dfltent  and  continued  suspension  of  business 
for  the  fixed  period. 

F^opU  Y.  Atlantic  Ave.  R  Co.  125  N.  Y. 
«17. 

A  failure  to  commence  business  is  a  cause  of 
forfeiture. 

Bb  Jaek$on  Marine  Ins,  Co.  4  Sandf.  Gh. 
550,  7  L.  ed.  1208;  F^ople  y.  Uleter  d  D.  B.Co. 
128  N.  T.  240. 

Any  act  of  a  corporation  outside  of  its  cor- 
porate authority  and  prejudicial  to  the  public 
interest,  is  ground  for  the  dissolution  of  the 
corporation,  and  for  corporate  forfeiture. 

iWpttf  Y.  Geneva  Couege  Trusteee,  5  Wend. 
211;  BieeeU  y.  Michigan,  8.  dk  N.  L  R.  Ooe.  22 
K.  Y.  285;  People  y.  Utica  Ine.  Co,  15  Johns. 
358;  Fe^  Y.  Albany  <6F.  22.0?.  24  N.Y.  261, 
82  Am.  Dec  295;  Pii^  y.  Bristol  d  RTump. 
Eoad,  28  Wend.  288;  People  y.  North  Biver 
Sugar  Btf.  Co,  5  L.  R.  A.  886,  54  Hun,  875; 
People  Y.  Dispensary  A  Hospital  8oe,  of 
Wom&n's  Iml,  of  New  York,  7  Lans.  804;  Mor- 
•wetz,  FriY.  Corp.  §  1024. 

It  is  a  sufficient  cause  of  forfeiture  if  the  act 
complained  of  is  such  as,  in  the  nature  of 
things,  is  calculated  to  produce  injury. 

9  Waterman,  Corp.  (1892)  §  427;  Morawctz. 
PriY.  Corp.  a  1024. 

Any  comlmiation  or  aggregation  tending  to 
restrain  competition  or  enhance  prices,  is  io 
ceetraint  of  trade  and  illegal. 

Peovle  Y.  Fisher,  14  Wend.  9.  28  Am.  Der. 
501:  Booker  y.  Vandetoater,  4  Denio.  849.  47 
Am.  Dec  258;  Stanton  v.  AUen,  5  Denio.  484, 
49  Am.  Dec.  282;  Saratoga  County  Bank  y. 
Sing,  44  N.  Y.  87:  Arnot  y.  Pitteton  dk  E.  Coal 
Co,  68  N.Y.  558.  28  Am.  Rep.  190;  PenpU  y. 
Sttphens,  71  N.  Y.  545:  PeopU  ?.  Nor  h  Hicer 
Sugar  Brf,  Co,  5  L.  R.  A.  880,  54  Hun.  866, 
«  L.  R.  A.  88,  121  N.  Y.  5S2:  Central  Chio 
SaU  Co.  V.  Guthrie,  85  Ohio  8r.  672:  Craft  y. 
MeConoufjhy,  79  III.  846,  22  Am.  Reo.  171; 
Ohio  V.  Standard  Gil  Co.  27  Ohio  L.  J.  197; 
Clancey  v.  Gnondaga  Fine  Salt  Mfg.  Co.  62 
Barb.  408:  f'knery  v.  Ghio  Candle  Co.  47  Ohio 
fit.  820;  Hoffman  y.  Brooks,  11  Ohio  L.  J.  258; 
Chicago  Gas  Light  <fr  Coke  Co,  y.  Peoples  Gas 
Light  db  Coke  Co,  121  111.  580;  PeopU  y,C?iicago 
Oas  Trust  O?.  8  L.  R.  A.  497,  180  111.  268; 
PeopU  Y.  Kingston  A  M.  Turnp.  Road  Co,  28 
Wend.  205,  85  Ant  Dec  551;  Peof^e  Y.  North 
River  Sugar  Bef.  Ob.  5L.  R  A.886, 54Hun.871. 

HaI^ hi,  J,,  deliyered  the  opinion  of  the 
oourt: 

This  action  was  brought  to  haye  the  defend- 
ant, a  domestic  corporaSon,  dissolved,  its  cbar- 
ter  Tscated.  and  its  corporate  existence  an- 
nulled. This  relief  is  sought  upon  two 
grounds:  First,  nonuser;  second,  an  unlaw- 
ful and  illegal  combination  and  conspiracy,, 
made  in  restraint  of  trade,  to  limit  (he  sup- 
ply of  milk,  and  to  fix  and  control  the  price 
thereof  In  the  city  of  New  York  and  else- 
where.   The  defendant  was  organized  on  the 
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21st  daY  of  October,  1882,  for  the  purpose,  aa 
stated  in  Its  certificate  of  incorporation,  of 
*'buyinff  and  selling  of  milk  at  wholesale  and 
retail,  the  purchase  of  dairies  of  milk  when 
deemed  adyisable,  and  the  sale  of  the  same  to 
milk  dealers. "  The  complaint  charges  that  the 
defendant  was  not  engaged  in  this  business. 
Upon  the  trial,  at  the  close  of  the  cYldence,  it 
was  conceded  by  both  counsel  for  the  plaintiff 
and  for  the  defendant  that  the  question  whether 
the  defendant  had  been  engaged  in  buying  or 
selling  milk,  under  the  CYidence,  was  a  ques- 
tion of  law  for  the  court,  and  not  for  the  jury. 
We  so  understand  the  eyidence.  There  is  no 
conflict,  and  we  haye  but  to  ascertain  the 
meaning  and  intention  of  the  witnesses.  The 
plaintifl^s  chief  witness  was  Woodhull,  the 
secretary  and  treasurer  of  the  defendant.  In 
his  testimony  he  makes  use  of  the  expression 
that  the  exchange  "has  bought  and  sola  milk;" 
but  he  then  proceeds  to  state  that  he  is  familiar 
with  the  operations  of  the  Milk  Exchange  in 
buy inff  milk  of  the  farmers  and  selling  it  to  deal- 
ers, and  then  states  the  manner  in  which  the  bus- 
iness wss  conducted.  He  says:  *'It  is  this:  A 
farmer  brings  his  dairy  into  the  exchange  to  be 
sold.  I  go  out  and  find  him  a  dealer  who  can 
use  the  milk,  and  write  the  farmer  how  to  mark 
his  mOk.  I  make  the  collection  of  the  dealer 
and  pay  it  to  the  farmer,  and  we  guarantee  him 
the  collection."  He  further  testified  that  their 
commission  was  8  per  cent;  that  the  milk  was 
neyer  shipped  to  the  exchange,  but  was  shipped 
directly  to  the  dealer;  thai  they  sold  the  milk 
for  the  farmer  at  the  exchange  price,  which 
they  f!uaranteed  to  collect,  and  turn  OYcr  to 
thefarmer,  less  their  commissions.  Numerous 
witnesses  speak  of  their  arrangement  made, 
or  atieoipted  to  be  made,  with  the  exchange 
for  the  sale  of  milk;  and  in  each  case  it  waa 
distinctly  stated  that  the  exchange  did  not  buy 
milk;  that  they  merely  looked  up  a  dealer, 
who  would  purchase  it  at  the  exchange  price; 
and  that  they  guaranteed  the  collection  for 
8  per  cent  commission.  We  think,  therefore, 
that  there  can  be  no  question  aa  to  the  mean- 
ing of  the  witness  Woodhull  as  to  the  exprea- 
sion  made  use  of  by  him  aboye  referred  to,  for 
he  immediately  proceeded  to  explain  how  the 
milk  was  purchased  and  sold;  and  this  eyi- 
dence  establishes  the  fact  that  the  milk  waa 
not  purchased  by  the  exchange,  but  that  it  waa 
sold  in  the  manner  described  for  the  commis- 
sion stated.  The  transactions,  therefore,  con- 
stituted a  commission  business,  and  were  not, 
strictly  speaking,  the  "buying  and  selling  of 
milk  at  wholesale  and  retail."  Whether  the 
engaging  in  a  commission  business,  such  as  we 
haye  described,  is  authorized  by  the  defend- 
ant's charter,  we  do  not  deem  it  necessary  now 
to  determine.  It  may  be  that  the  commission 
business  is  so  closely  allied  to  that  of  buying 
and  selling  as  to  make  the  former  legitimate 
and  permissible  under  the  defendant's  certifi- 
cate of  incorporation. 

We  are  thus  brought  to  a  consideration  of 
the  charge  of  unlawful  conspiracy  in  restraint 
of  trade.  We  haye  only  called  attention  to 
the  charge  of  nonuser  for  the  purpose  of  show- 
ing  the  precise  nature  of  the  business  con- 
ducted by  the  defendant  as  bearing  upon  the 
latter  question.  If  the  defendant  was  the 
purchaser  of  milk,  or  of  dairies  of  milk.  It 
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had  the  right  to  fix  the  price  from  time  to 
time,  that  it  would  pay  therefor.  If,  how- 
ever, it  was  engaged  only  iu  the  selling  of  milk 
upon  commission,  then  its  duty  as  a  commis- 
sion merchant,  as  ordinarily  understood,  was 
to  get  as  high  a  price  for  the  seller  as  could  be 
reasonably  obtained,  and  it  was  no  pari  of  its 
duty  to  otherwise  fix  the  price  of  milk.  It 
appears  that  the  milk  exchange,  when  organ- 
ized, or  shortly  thereafter,  bad  90-odd  stock- 
holders, a  large  majority  of  whom  were  milk- 
dealers  in  the  city  of  New  York,  or  creamery 
or  milk  commission  men  doing  business  in  that 
vicinity;  that  at  the  first  meeting  of  the  ex- 
change after  its  incorporation  the  following, 
among  other  by-laws,  was  adopted:  "The 
board  of  directors  shall  have  the  power  to 
make  and  fix  the  standard  or  market  price  at 
which  milk  shall  be  purchased  by  the  stock- 
holders of  this  company,  and  to  declare  the 
stock  of  any  and  every  stockholder  herein 
who  purchases  milk  at  any  other  than  the  price 
so  named  by  the  board  forfeited,  subject  to 
the  conditions  set  forth  in  article  8,  sections  4 
and  5,  of  these  bylaws.  All  stock  so  forfeited 
by  said  board  of  directors  shall  be  subject  to 
the  order  of  the  board  of  directors,  and  shall 
be  disposed  of  as  they  direct."  This  by  law 
remained  in  force  for  a  number  of  years,  and 
until  after  there  was  an  investigation  as  to  the 
character  and  nature  of  the  defendant's  busi- 
ness, and  a  report  made  by  a  committee  of  the 
senate.  The  by-law  was  then  amended  by 
striking  out  that  part  thereof  which  author- 
ized the  forfeiture  of  the  stock  of  a  stock- 
holder who  purchased  milk  at  another  price 
than  that  fixed  by  the  exchange.  It  was  again 
amended  in  April,  1890,  but  that  part  thereof 
which  provided  that  the  board  of  directors 
shall  have  the  power  to  determine  and  fix, 
from  time  to  time,  the  exchange  price  of  milk, 
was  retained.  Acting  upon  these  by  laws,  the 
defendant's  board  of  directors  have,  from  time 
to  time,  during  its  corporate  existence,  fixed 
the  price  of  milk  to  be  paid  by  dealers,  and 
the  prices  so  fixed  have  largely  controlled  the 
market  in  and  about  the  city  of  New  York 
and  of  the  milk-producing  territory  contiguous 
thereto.  These  facts  are  sigDiflcant,  and  we 
are  unable  to  escape  the  conviction  that  there 
was  a  combination  on  the  part  of  the  milk 
dealers  and  creamery  men  in  and  about  the 
city  of  New  York  to  fix  and  control  the  price 
that  they  should  pay  for  milk.  Was  this  law- 
ful? 

In  JvM  V.  Harrington,  189  N.  Y.  105,  cer- 
tain parties,  who  were  dealers  in  sheep  and 
lambs,  entered  into  an  agreement,  by  its  terms 
organizing  an  association  for  the  declared  pur- 
pose of  guarding  and  protecting  their  business 
interests  from  loss  by  unreasonable  competi- 
tion. The  agreement  was  to  pool  their  com- 
missions, except  such  as  should  be  agreed  to  be 
paid  to  a  butchers'  association,  with  which 
thev  bad  agreed  only  to  sell  to  the  butchers, 
and  the  butchers  to  buy  only  of  thedealeis, 
belonging  to  their  respective  associations.  It 
was  held  that  the  real  nature  and  purpose  of 
the  agreement  was  to  suppress  competition  in 
an  article  of  food,  and  to  so  control  the  market 
that  they  could  enhance  the  price  of  the  article. 

In  PmvU  v.  Sheldon,  139  N.  Y.  261.  28  L. 
B.  A.  221,  certain  coal  dealers  organized  a 
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company  known  as  the  Lockport  Coal  Ex- 
change. The  object  of  the  organization  was 
to  prevent  competition  in  the  price  of  coal 
among  the  retail  dealers  in  that  city  by  consti- 
tuting the  exchange  the  sole  authority  to  fix 
the  price  which  should  be  charged  by  the 
members  for  coal  sold  by  them.  Sheldon  and 
others,  members  of  the  exchange,  were  indict- 
ed, charged  with  the  ofifense  of  doing  an  act 
injurious  to  trade  or  commerce.  The  trial  judge 
submitted  the  case  to  the  jury  upon  the  theory 
that,  if  the  defendants  entered  into  the  organ- 
ization for  the  purpose  of  controlling  the 
price  of  coal  and  managing  the  business  of  the 
sale  thereof,  so  as  to  prevent  competition  in 
the  price  between  the  roeml)ers  of  the  ex- 
change, the  agreement  was  illegal.  The  jury 
found  the  defendants  guilty.  It  was  held  that 
the  principle  upon  which  the  case  was  sub- 
mitted to  the  jury  was  sanctioned  by  the  au- 
thorities. Andrews,  Gh.  ./.,  in  delivering  the 
opinion  of  the  court,  said:  "The  question  is. 
Was  the  agreement,  in  view  of  what  might 
have  been  done  under  it,  and  the  fact  that  it 
was  an  agreement  the  effect  of  which  was  to 
prevent  competition  among  the  coal  dealers, 
one  upon  which  the  law  fixes  the  brand  of  con- 
demnation? It  DBS  hitherto  been  an  accepted 
maxim  in  political  economy  that  'competition 
is  the  life  of  trade.'  The  courts  have  acted 
upon  and  adopted  this  maxim  in  passing  upon 
the  validity  of  agreements,  the  desisro  of 
which  was  to  prevent  competition  in  trade,  and 
have  held  such  agreements  to  be  invalid. '* 
Again,  he  says:  "Agreements  to  prevent  com- 
petition in  trade  are,  in  contemplation  of  law, 
injurious  to  trade,  l)ecause  they  are  liable  to  be 
injuriously  used.  The  present  case  may  be 
used  as  an  illustiation.  The  price  of  coal  now 
fixed  by  the  exchange  may  be  reasonable  in 
view  of  the  interests,  both  of  dealers  and  con- 
sumers, but  the  organization  may  not  always 
be  guided  by  the  principle  of  absolute  justice. 
.  .  .  If  agreements  and  combinations  to 
prevent  competition  in  prices  are  or  ma^  be 
hurtful  to  trade,  the  only  sure  remedy  is  to 
prohibit  all  agreements  of  that  character.  If 
the  validity  oi  such  an  agreement  was  made  to 
depend  upon  actual  proof  of  public  prejudice 
or  injury,  it  would  be  very  difii<'ult  in  any 
case  to  establish  the  invalidity,  although  the 
moral  evidence  might  be  very  convincing. 

In  Amot  V.  IHttaton  d  K.  Coal  Co.,  68  N.  Y. 
558,  23  Am.  Rep.  190,  the  Butler  Colliery 
Company  and  the  Pittston  &  Elmira  Coal 
Company  were  corporations  engaged  in  min- 
ing and  selling  coal.  For  the  purpose  of  mo- 
nopolizing the  trade  and  maintaining  a  high 
price  for  coal,  the  two  companies  entered  into 
a  contract,  by  which  one  agreed  to  take  all  of 
the  coal  which  the  other  should  desire  to  send 
north  of  the  state  line  at  the  regular  market 
price,  and  agreed  not  to  sell  coal  to  any  other 
parly  to  be  shipped  in  that  direction.  It  was 
held  that  the  agreement  was  entered  into  for 
the  purpose  of  enhancing  the  price  of  coal 
north  of  the  slate  line,  and  that  it  was  against 
public  policy,  and  void.  Kapallo,  J.,  in  ihe 
opinion,  says:  "That  a  combination  to  effect 
such  a  purpose  is  inimical  to  the  interests  of  the 
public,  and  that  all  contracts  designed  to  effect 
such  an  end  are  contrary  to  public  policy,  and 
therefore  illegal,  is  too  well  settled  by  adjudi- 
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cated  cases,  to  be  qnestiooed  at  this  day."  See 
Fitople  V,  FUher,  14  Wend.  9,  28  Am.  Dec. 
501;  BMfker  ▼.  Vandenoater,  4  Denio,  849,  47 
Am.  Dec.  268;  Btanton  v.  Allen,  6  Denio,  434, 
49  Am.  Dec.  282;  Saratoga  County  Bank  ▼. 
King.  44  N.  f.  87;  Leonard  r.  PooU,  114  N. 
Y.  371,  4  L.  R  A.  728. 

Applying  the  rule  thus  established  to  the 
CTidence  under  consideration  it  appears  to  us 
that  a  case  is  presented  in  whicli  the  jury 
might  have  found  that  the  combinatioD  alluded 
to  was  inimical  to  trade  and  commerce,  and, 
therefore,  unlawful.  It  may  be  claimed  that 
the  purpose  of  the  combination  was  to  reduce 
the  price  of  milk,  and  that,  it  being  an  article 
of  food,  such  reduction  was  not  against  public 

Solicy.  But  the  price  was  fixed  for  the  bene- 
t  of  the  dealers,  and  not  the  consumers,  and 
the  logical  effect  upon  the  trade  of  so  filing 
the  pnce  by  the  combination  was  to  paralyze 
the  production  and  limit  the  supply,  and  thus 
leare  the  dealers  in  a  position  to  control  the 
market,  and,  at  their  option,  to  enhance  the 
price  to  be  paid  by  the  consumers.  This 
brings  the  case  within  the  condemnation  of  the 
authorities  to  which  we  have  referred. 


It  is  asserted  that  this  litigation  was  insti- 
tuted upon  the  petition  of  members  of  the 
Milk  Producers'  Union,  and  that  the  purpose 
of  that  association  was  to  enhance  the  price  of 
milk.  This  may  be,  but  the  action  was 
brought  by  the  attorney-general,  and  the  in- 
fluences that  operated  upon  him  to  induce  his 
prosecution  of  the  defendant  are  now  unim- 
portant. The  questions  for  our  determination 
are  presented  by  the  pleadings,  and  the  par- 
ties have  the  right  to  have  them  determined 
upon  the  merits.  If  the  Milk- Producers' 
Union  is  engaged  in  an  unlawful  business, 
which  is  a  restraint  upon  trade  and  commerce, 
it  may  be  dealt  with  in  another  acrion. 

The  order  appealed  from  ihonld  .be  n  firmed, 
and  judgment  absolute  ordered  in  favor  of  the 
plaintiff  upon  the  stipulation,  with  costs. 

All  concur  (Andrews*  67/.  ,/.,  and  Bart* 
lettt  J.,  on  the  ground  of  non  user),  except 
Peckham,  </.,  who  dissents  upon  the  ground 
that  there  was  proof  sufficient  of  user,  and  that 
the  action  of  the  defendant  did  not  fairly  tend 
to  enhance  the  price  of  milk  to  the  consumer. 


MISSOURI  SUPREME  COURT. 


Anna  STEINHAUSER,  BeepU, 

V. 

Anna  M.  8PRAUL,  Appt. 


i. 
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1.  A  wife  in  gyring  an  order  to  a  d<»- 
meetie  employed  by  b«r  bustjand,  to  oUmb  a 
ladder  to  a  loft  for  pl^eooa,  is,  when  considered 
as  the  Implied  affent  of  ber  husband,  not  liable 
for  an  injury  resulting  to  the  servant  from  the 
falliofir  of  the  ladder  because  it  was  not  of  the 
right  length. 

(Per  SKerwood  and  RoMnson^  JJ.) 

S.  Ordinau7  care  ia  all  that  is  required 

of  the  master  in  furnishing  a  ladder  of  the  proper 
length  for  use  by  domestics  several  times  a  year 
In  reaching  a  pigeon  loft. 

{Per  Sherwood  and  RoZHnson,  JJ.) 

8*   A  domeetie  knowin^^  the  len^^  of 

a  ladder  which  she  had  used  previoualy  to 

reach  a  pigeon  loft  assumes  the  risk  of  using  it 

for  that  purpose  when  it  is  too  lung. 

CBraee,  Ch.  J.,  and  QanU  and  Burgess^  JJ.,  tfis- 

unU) 

(December  4, 1801) 

APPEAL  b^  defendant  from  a  Judgment  of 
the  Circuit  Court  for  St.  Charles  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendani's  negligence. 
Hevereed. 

Note.— While  the  decision  in  the  above  case  is  by 
such  a  division  of  the  court  that  it  cannot  be  said 
to  settle  any  propositions  of  law  as  the  major- 
ity of  the  judges  who  unite  for  reversal  do  so 
upon  different  grounds,  the  discussion  of  the  ques- 
tion mentioned  in  the  first  headnote  seems  too 
valuable  to  be  omitted. 

27  L.  R.  A. 


Statement  bj  Sherwood*  J,: 

Action  for  damages.    The  substantial  por- 
tion of  the  petition  is  as  follows:    **That 

heretofore,  to  wit,  in  the  month  of  , 

1887,  she  was  engaged  by  Erwiu  Spraul,  then 
husband  of  defendant,  but  since  deceased,  aa 
a  cook  at  his  residence,  and  that  she  con- 
tinued in  her  said  employment  for  said  Spraul 
until  about  the  first  day  of  June,  1889;  that 
while  she  was  thus  engaged  she  was  under  the 
direction  and  control  of  defendant,  the  wife 
and  agent  of  said  Erwin  Spraul.  And  plain- 
tiff further  states  that  heretofore,  to  wit,  on 
the  eighth  day  of  May,  1889,  and  while  in 
the  service  aforesaid,  and  performing  the 
duties  as  cook  as  aforesaid,  under  defendant's 
directions,  defendant  carelessly  and  negli- 
gently ordered  plaintiiT  to  climb  up  a  ladder 
and  into  the  pigeon  loft  which  occupied  the 
upper  portion  of  a  shed  situated  in  the  rear 
yard  of  said  Spraurs  then  residence,  No. 
3040  South  Ninth  street,  in  the  city  of  St. 
Louis,  and  fetch  some  pigeons  therefrom,  de- 
fendent  well  knowing  that  it  was  dangeroua 
for  a  woman  to  climb  into  said  loft,  and  well 
knowing  that  the  ladder  supplied  for  that 
purpose,  and  which  she  directed  plaintiff  to 
use,  was  not  adapted  to  that  use,  but  by  rea- 
son ot  its  length  could  not  be  used  in  climb- 
ing into  said  loft  with  safety ;  that  defend 
ant,  knowing  the  dangerous  character  of  the 
task  she  assigned  plaintiff,  and  that  the  lad- 
der furnished  for  performing  it  was  not 
adapted  for  such  use,  but  unsafe  and  dan- 
gerous for  such  purpose,  nevertheless  negli- 
gently commanded  plaintiff  to  climb  into 
said  pigeon  loft.  Plaintiff  further  states  thai 
in  attempting  to  comply  with  said  command, 
and  climb  up  said  ladder  into  said  loft,  hav- 
ing ascended  said  ladder  to  the  height  of  the 
opening  into  said  loft,  and  while  attempting 
to  enter  said  opening,  she,  plaintiff,  owing 
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to  tie  improper  length  of  said  ladder,  fell 
theiefDm  to  the  ground  below,  thereby 
fraciuring  her  hip  bone  in  such  a  manner 
that  she  was  confined  to  her  bed  for  many 
weeks,  and  will  be  permanently  crippl^. 
Plaintiff  further  states  that  she  has  suffered 
great  pain  of  body  and  mind  since  the  hap- 
pening of  said  accident,  has  been  prevented 
itom  following  her  occupation,  and  put  to 
great  expense  for  medicine  and  medical  at- 
tendance, all  as  a  result  of  said  accident. 
Wherefore  plaintiff  prays  judgment  against 
defendant  for  $20,000  and  her  costs.''  The 
answer  was  in  effect  a  general  denial,  coupled 
with  a  plea  of  contributory  negligence.  The 
reply  was  also  in  substance  a  general  denial 
of  the  allegations  of  the  answer. 

Plaintiff"s  testimony  is  substantially  this : 
"I  am  the  plaintiff.  I  know  Mrs.  Spraul. 
I  worked  at  her  house  in  St.  Louis.  .  .  . 
I  began  working  December  18,  1887.  Worked 
two  years  and  flye  months,  up  to  the  time  I 
was  hurt.  Just  before  I  was  hurt,  she  said : 
'Anna,  go  up  and  get  down  the  pigeons,  so 
that  grandmother  can  clean  them  before  she 
washes  the  dishes.'  I  went  there.  I  stood 
the  ladder  as  always,  and  as  I  wanted  to  enter 
I  lost  my  hold  and  fell.  .  .  .  The  step 
of  the  ladder  did  not  fit  with  the  entrance. 
I  had  to  stand  the  ladder  against  the  smaller 
shed.  The  right  side  of  the  ladder  was  on 
the  north  side  of  the  big  shed.  The  top  of 
the  ladder  extended  oyer  the  little  shed.  The 
door,  when  open,  did  not  go  back  against  the 
thed.  A  little  platform  the  pigeons  sat  on 
was  there.  Mrs.  8praul  had  sent  me  up  the 
ladder  before.  She  asked  me  why  I  did  not 
stand  the  ladder  oyer  further,  and  said  I 
would  fall  down  there  some  time.  I  told  hor 
I  could  not  stand  it  any  other  way,  because 
the  ladder  did  not  fit.  ...  1  used  the 
ladder  from  which  I  fell  about  four  or  flye 
times.  It  was  the  height  of  the  big  shed. 
This  was  the  only  ladder  about  for  the  pur- 
pose of  climbing  into  the  shed.  The  ladder 
was  made  in  the  brewery.  ...  I  got 
the  pigeons  out  of  the  loft  four  or  fiye  times 
a  year.  Mrs.  Spraul  had  the  ladder  made 
for  the  purpose  of  getting  the  pigeons  out. 
It  was  not  used  much  otherwise.  There  was 
an  old  ladder  there  at  first.  It  went  to  pieces. 
I  haye  told  all  Mrs.  Spraul  said  about  getting 
the  pigeons.  ...  I  got  the  ladder  from 
a  corner  on  the  north  side  of  the  lot,  and  set 
It  up  affainst  the  shed,  just  the  same  as  I 
always  did.  Mrs.  Spraul  did  not  tell  me  how 
to  set  it  up.  I  set  it  up  the  best  way  I  could. 
I  had  to  crawl  into  the  opening.  I  did  not 
get  quite  to  the  opening.  I  opened  the  door 
the  same  as  I  had  always  done  before.  I  had 
to  lean  oyer  diagonally.  It  is  about  a  good 
step.  I  had  marie  that  step  as  often  as  I  went 
up.  I  took  hold  of  the  door.  ...  I  lost 
the  hold  of  my  hands  and  feet.  When  I  was 
off  the  ladder,  and  wanted  to  enter  the  open- 
ing, I  lost  my  hold  of  the  loft  at  the  open- 
ing. I  stood  on  the  ladder  and  put  my  hands 
on  the  opening.  I  wanted  to  step  into  the 
hole,  and  in  so  doing  I  lost  my  hold  on  the 
loft,  and  fell.  I  had  to  get  off  the  ladder. 
I  had  gotten  off  the  ladder,  and  got  on  the 
pigeon  loft.  .  .  .  I  fell  on  the  bricks, 
not  on  the  wood  lying  Uiere.    I  was  hanging 
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by  my  hands  from  the  bottom  of  the  loft,  and 
fell  down.  From  the  bottom  of  the  opening, 
where  I  laid  my  hands,  to  the  walk  was 
about  cleyen  feet.  ...  I  did  the  best  I 
could.  Nobody  told  me  how  to  enter.  I  am 
thirty  years  of  age.  The  ladder  was  new. 
.  .  .  I  could  not  help  letting  loose.  I  held 
on  as  long  as  I  could.  I  called  to  no  one  to 
help  me.  .  .  .  When  I  went  up  there  I 
did  not  know  I  was  going  to  fall  down,  or 
I  would  not  haye  went  up  theie.  I  just  no- 
ticed that  it  was  dangerous  after  I  bad  fallen 
down.  I  did  not  take  any  notice  of  whether 
the  ladder  was  perfectly  good  to  do  that  thing 
with,  or  not.  The  old  ladder  was  better.  I 
could  put  that  under  the  opening  and  get 
right  into  the  loft.  The  other  ladder  I  had 
to  stand  at  this  place  and  get  in  sideways. 
The  old  ladder  broke,  and  the  new  one  was 
made.  There  was  a  step  ladder  there,  but  I 
could  not  use  it  for  this  purpose.  It  was 
seven  or  eight  feet  long,  and  was  used  to 
clean  the  windows.  The  top  of  the  ladder, 
when  I  fell  from  it,  rested  against  the  small 
shed,  which  was  seven  inches  from  the  open- 
ing. With  the  ladder  placed  similarly  I 
went  into  the  loft  four  or  five  times.  I  used 
the  ladder  in  the  same  way.  If  I  had  had  a 
ladder  which  I  could  have  placed  under  the 
opening,  I  could  have  gone  in  chat  way.  The 
Court :  State  what  caused  the  accident  this 
time.  A.  I  lost  my  hold.  1  caught  hold 
of  the  opening  with  my  hands,  and  my  hands 
slipped.  I  held  myself  in  the  corner,  in  the 
bottom  of  the  opening,  at  the  side  and  bot- 
tom. I  had  to  go  in  with  my  head  first.  I 
wanted  to  put  my  hands  in  the  corner  of  the 
opening, — slip  in  my  head  and  body  in  that 
way.  That  was  the  way  I  always  did.  I 
tried  it  this  time,  but  my  hands  slipped,  and 
I  fell  down." 

There  was  evidence  that,  immediately  after 
the  accident,  defendant  sent  another  female 
servant  after  the  pigeons,  and  that  she  went 
up  the  same  ladder  and  got  them.  There  was 
evidence,  also,  that  other  servants  had  used 
the  same  ladder  in  getting  piffef»ns  down  from 
the  loft;  that  Erwin  Spraul,  the  deceased 
husband  of  defendant,  had  the  new  ladder 
made;  that  after  plaintiff  had  fallen,  as 
aforesaid,  defendant  had  ordered  the  top  of 
the  ladder  to  be  cut  off,  which  was  done ;  that 
the  ladder  was  higher  than  the  big  shed ;  that 
the  bottom  of  the  opening  into  the  shed  where 
the  pigeons  were  was  11  feet  1  inch;  that 
plaintiff's  father,  some  six  weeks  before  she 
fell,  had  told  defendant  that  the  ladder  **  was 
dangerous, "  but  did  not  say  in  what  respect ; 
that  the  main  shed  was  10  feet  2^  inches 
high,  and  the  lower  shed  was  12  feet  10  inches 
high,  and  distant  about  11  inches  from  the 
tafier  shed,  where  the  pigeons  were.  At  the 
close  of  evidence  for  plaintiff,  defendant 
asked  an  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  which  was  refused. 
Thereupon,  on  part  of  defendant,  evidence  of 
one  witness  was  introduced  that  plaintiff  said 
to  her  a  short  time  after  the  accident:  **! 
fell,  unluckily.  I  have  gone  up  the  ladder 
so  often  to  get  pigeons,  and  nothing  hap- 
pened, and  on  this  day  I  had  to  be  unfor- 
tunate. But  I  cannot  blame  anybody.  **  An- 
other witness  testified  that  he  asked  plaintiff 
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about  the  matter:  ** 'What  did  you  do?* 
And  she  said :  1  and  Susan  had  made  hum- 
buz  in  the  yard.  I  made  a  false  step  and 
fell  down. '  She  further  said,  *I  can't  blame 
anybody.  '*  Two  other  witnesses  testified  to 
similar  statements  made  by  plaintiff  as  that 
testified  to  by  the  first  witness  for  the  de- 
fense. Bart  of  this  testimony  plaintiff  de- 
nied, to  wit,  that  she  admitted  she  had  said 
it  was  her  own  fault,  and  she  did  not  blame 
anybody;  but  as  to  the  testimony  of  two 
witnesses  that  she  had  ''made  humbug  in  the 
yurd,"  etc.,  she  merely  said,  "I  do  not  re- 
member talkinff  about  this  accident,"  etc. 
Defendant  testified  that  plaintiff  was  making 
fun  with  Susan  (the  other  hired  irirl)  by 
putting  her  foot  out,  and  while  maiing  fun 
made  a  false  step  and  fell.  This  testimony 
of  defendant  was  not  denied  by  plainti£r. 
Defendant  also  testified  that  on  one  occasion 
the  ^used  the  ladder,  in  fun,  to  look  into  the 
loft" 

Erwin  Spraul  died  before  this  suit  was  in- 
stituted. It  did  not  appear  that  defendant 
had  any  means  or  estate  of  her  own  at  the 
time  of  the  accident,  nor  at  what  time  the 
ladder  was  sawed  off.  The  Jury  returned  a 
yerdict  for  plaintiff  for  $8,000,  and  defend- 
ant appeals. 

This  cause  has  been  here  once  before,  and 
isreported  in  114  Mo.  551.  The  facts,  however, 
were  not  as  fully  developed  heretofore  as  at 
the  present  time. 

Meun.  Broadhead  4k  Hesel  and  H.  A. 
Haeassler  for  appellant. 
Mr.  J.  Hni^  Griaun  for  respondent. 


Sherwoodf  «/.,  delivered  the  opinion  of 
the  court: 

1 .  Various  grounds  have  been  assi gned  for 
the  reyersal  of  the  judgment  in  this  cause, 
fome  of  which  will  now  be  considered.  The 
theory  on  which  this  cause  was  tried  in 
the  court  below  was  that  defendant  was  the 
wife  and  agent  of  her  then  liusband,  Er- 
win Spraul  r  and  as  such  fave  the  command 
which,  it  is  claimed,  indirecily  resulted  in 
the  litigated  injury.  The  whole  case  turns 
on  the  point  whether,  in  giving  such  order, 
defendant  was  guilty  of  a  mere  omission  of 
duty  or  negligelice,  while  acting  within  the 
■oope  of  her  implied  authority,  derived  from 
her  husband,  or  whether  she  was  guilty  of  an 
actionable  misfeasance.  In  a  very  early  case 
Chief  Jiuiiee  Holt  clearly  drew  the  distinc- 
tion between  the  nonliability  of  a  person  to 
a  third  party  because  of  negligence  or  non- 
feasance and  misfciisance,  or  positive  wrong, 
say i  ng :  **  It  was  objected  at  the  bar  that  they 
have  this  remedy  against  Breese.  I  agree,  if 
they  could  prove  that  he  took  out  the  bills, 
they  might  sue  him  for  it.  So  they  might 
anybody  else  on  whom  they  could  fix  that 
fact.  But  for  a  neglect  in  him  they  can  have 
no  remedy  affainst  him,  for  they  must  con- 
sider him  omy  as  a  servant,  and  then  his 
neglect  is  only  chargeable  on  his  master  or 
principal ;  for  a  servant  or  deputy,  quaUnus 
such,  cannot  be  chareed  for  neelect,  but  the 
principal  only  shall  oe  charged  for  it.  But 
for  a  misfeasance  an  action  will  lie  against 
a  seryant  or  deputy,    but  not  quatenui  a 
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deputy  or  servant  but  as  a  wrongdoer.  As 
if  a  bailiff,  who  has  a  warrant  from  the 
sheriff  to  execute  a  writ,  suffer  his  prisoner 
by  negligence  to  escape,  the  sheriff  shall  be 
chareed  for  it,  and  not  the  bailiff ;  but  if  the 
bailiff  turn  the  prisoner  loose  the  action  may 
be  brought  against  the  bailiff  himself,  for 
then  he  is  a  kind  of  wrongdoer,  or  rescuer ; 
and  it  will  lie  against  any  other  that  will 
rescue  in  like  manner.  Latru  y.  Oatton,  12 
Mod.  488 ;  WiUiamt  v.  8t.  Louii  d  8.  F,  R. 
Go.  119  Ho.  816:  FugUr  y.  Boths,  117  Mo. 
475 ;  Watsm  y.  KatUM  d  T,  Ooal  Co.  52  Mo. 
App.  866; 

In  commenting  on  the  first  case  just  cited, 
the  rule  is  tersely  stated:  ''That  an  agent 
is  personally  liable  to  third  parties  for  doing 
something  which  he  ought  not  to  have  done, 
but  not  for  not  doing  something  which  he 
ought  to  have  done.  In  the  latter  case,  the 
agent  is  liable  only  to  his  employer." 
Ewell's  Evans,  Agency,  488.  On  this  topic, 
an  eminent  commentator  obeerves:  "We 
come,  in  the  next  place,  to  the  consideration 
of  the  liability  of  agents  to  third  persons,  in 
regard  to  torts  or  wrongs  done  by  tnem  in  the 
course  of  their  agency.  .  .  .  And  here  the 
distinction  ordinarily  taken  is  between  acts  of 
misfeasance,  or  positive  wrongs,  and  nonfea- 
sances, or  mere  omissions  of  duty  by  private 
agents.  .  .  .  The  master  is  always  liable 
to  third  persons  for  the  misfeasance  and  neg- 
ligences and  omissions  of  duty  of  his  serv- 
ant, in  all  cases  within  the  scope  of  his  em- 
ployment. So  the  principal,  in  like  manner. 
Is  liable  to  third  persons  for  the  like  mis- 
feasances, negligences,  and  omissions  of  duty 
of  his  agent,  leaving  him  to  his  remedy  over 
against  the  aeent  in  all  cases  where  the  tort 
is  of  such  a  nature  as  that  he  is  entitled  to 
compensation.  .  .  .  The  agent  is  also 
personally  liable  to  third  persons  for  his  own 
misfeasances  and  positive  wrongs.  But  he  is 
not  liable  to  third  persons  for  his  own  mis- 
feasances or  omissions  of  duty  in  the  course 
of  his  employment.  His  liability  in  these 
latter  cases  is  solely  to  his  principal.  .  .  . 
And  hence  the  general  maxim,  as  to  all  such 
negligences  and  omissions  of  duty,  is,  in 
cases  of  private  agency,  rapondeai  iuperiar. 
.  .  .  The  distinction  thus  propounded  be- 
tween misfeasance  and  nonfeasance — between 
the  acts  of  direct,  positive  wrong,  and  mere 
neglects,  by  agents,  as  to  their  personal  lia- 
bifity  therefor — ^may  seem  nice  and  arti- 
ficial, and  partakes,  perhaps,  not  a  little  of 
the  subtil tv  and  overrefinement  of  the  old 
doctrines  of  the  common  law.  It  seems,  how- 
ever, to  be  founded  upon  this  ground :  that 
no  authority  whatsoever  from  a  superior  can 
furnish  to  any  party  a  just  defense  for  his  own 
positive  torts  or  trespasses ;  for  no  man  can 
authorize  another  to  do  a  positive  wrong. 
But,  in  respect  to  nonfeasances,  or  mere  neg- 
lects in  the  performance  of  duty,  the  re- 
sponsibility therefor  must  arise  from  some 
express  or  implied  obligation  between  partic- 
ular parties  standing  in  privity  of  law  or 
contract  with  each  other ;  and  no  man  is  bound 
to  answer  for  any  such  violations  of  duty  or 
obligation,  except  those  to  whom  he  has  be- 
come directly  bound  or  amenable  for  his  con- 
duct."   Story,  Agency,  9th  ed.  §g  808,  800. 
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It  wiTI  be  pertinent,  in  this  connection,  to 
briefly  note  the  facts  and  rulings  in  some 
early  cases  which  serve  to  illustrate  what  has 
been  quoted  from  the  text- writers.  Thus,  in 
Bdl  V.  Catesby,  1  Rolle,  78,  Rolle,  Abr.  94, 
pi.  5,  it  was  resolved  that  if  an  underbailiff 
of  a  liberty  levy  a  debt  by  virtue  of  a  war- 
rant of  fieri  facias,  and  then  conceal  the  writ, 
and  make  no  certificate,  an  action  on  the  case 
lies  against  him,  for  this  reason,  that  he  has 
done  a  personal  tort.  Vide  1  Yin.  Abr.  578. 
In  Marsh  and  Astrey*s  Case,  1  Leon,  146,  an 
undersheriff  was  held  liable  for  returnin/;  a 
tenant  summoned  when  he  was  not,  upon  the 
ground  that  this  was  a  positive  act,  and  not 
a  mere  ne^rligence.  In  Cameron  v.  Reynolds^ 
Oowp.  408,  it  was  held  that  an  action  did  no 
lie  against  an  undersheriff  for  refusing  to 
execute  a  bill  of  sale  to  plaintiff  under  a  jfi«W 
facias.  And  T/trd  Mansfield  said  :  **  It  is  an 
action  for  a  breach  of  duty  in  the  office  of 
sheriff.  Whenever  that  is  the  case,  the  action 
must  be  against  the  hiffh  sheriff ;  and,  if  it 
proceed  from  the  default  of  the  undersheriff 
or  bailiff,  that  is  a  matter  between  them  and 
the  high  sheriff. "  These  cases  all  go  to  point 
out  the  essential  difference  which  exists  be- 
tween "acts  of  direct  and  positive  wrong," 
which  are  misfeasances,  and  render  the  agent 
personally  liable,  and  "mere  neglects,''  or 
nonfeasances,  in  which  the  liability  is  cast 
alone  on  the  principal  or  master.  This  dis- 
tinction finds  illustration  in  Harriman  v. 
8iov3e,  57  Mo.  08,  where  the  defendant,  acting 
as  the  agent  of  his  wife,  and  being  a  car- 
penter, built  a  trap  door,  and  did  the  work 
80  negligently  that  a  third  person  fell  through 
the  hatchway  which  the  aoor  covered,  and 
was  injured ;  and  it  was  held  that  the  party 
injured  was  entitled  to  recover  of  the  ai?ent 
on  the  ground  that  the  act  which  caused  the 
injury,  viz., defectively  constructing  the  trap 
door,  was  a  misfeasance,  ns  contradistin- 
guished from  a  mere  nonfeasance  or  omission 
of  duty.  And  this  was  thus  ruled  after  ex- 
tensive and  approving  citations  and  quota- 
tions from  Story  and  other  authorities  here- 
tofore cited. 

In  Horr%eT  v.  Lawrence,  37  N.  J.  L.  46,  this 
case  arose :  Forsyth,  owning  a  strip  of  wood- 
land through  which  a  railroad  ran,  procured 
the  wood  to  be  cut,  and  employed  Horner  to 
haul  it.  Horner,  in  order  to  reach  said  wood- 
land, obtained  permission  from  Lamb,  the 
owner  of  an  adjoining  field,  where  the  hogs 
of  Lawrence  were  being  pastured,  to  pass 
through  the  field,  and  to  open  a  gap  in  the 
fence  at  a  certain  place,  with  directions  to 
close  it  up  after  he  went  in  and  after  he  came 
out,  as  the  hogs  and  cattle  in  the  field  might 
get  through  on  the  railroad  and  get  killed ; 
and  Horner  passed  through  with  his  teams, 
leaving  the  ffap  open  while  the  wagons  were 
being  loaded,  bat  closing  it  when  he  went 
out.  The  hogs  escaped  Uirough  the  gap,  and 
one  was  killed  and  the  other  injured  on  the 
railroad.  Held,  that  the  leavini?  down  the 
bars  by  Horner  was  not  a  mere  neglect,  but 
an  intentional  and  willful  violation  of  his 
authority,  and  a  misfeasance,  for  which,  as 
a  servant  or  agent  of  Forsyth,  he  cannot 
claim  exemption  against  the  party  injured. 
In  Mississippi  '  very  marked  illustration  of 
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the  point  in  hand  has  occurred,  where  it  was 
rulea  that  an  agent  in  charge  of  a  plantation 
was  not  liable  to  the  owner  of  an  adjoining 
plantation  for  damai;e  resulting  from  the 
malicious  neglect  and  refusal  of  the  agent  to 
keep  open  a  drain  which  it  was  his  duty  as 
such  a^ent  to  keep  open ;  and  that  the  only 
liability  incurred  by  the  agent  was  to  his 
principal.     Feltus  v.  dunin,  62  Miss.  415. 

As  heretofore  seen  from  the  authorities 
cited,  they  generally  announce  the  doctrine 
that,  in  order  to  charge  the  a^ent  with  lia- 
bility, such  liability  must  spring  from,  and 
have  its  origin  in,  an  act  of  direct  and  posi- 
tive wrong  done  by  the  agent  to  the  injured 
party.  This  idea  is  happily  expressed  in 
Delaney  v.  Rochereau,  34  La.  Ann.  1123, 
where  Bermudez,  Ch.  J. ,  says :  "  The  whole 
doctrine  on  that  subject  culminates  in  the 
proposition  that  wherever  the  agent's  negli- 
gence, consisting  in  his  own  wrongdoing, — 
therefore  in  an  act, — directly  injures  a 
stranger,  then  such  stranger  can  recover  from 
the  agent  damages  for  tiie  injury.  Story, 
Agency,  808.  809 ;  Story,  Bailm.  165 ;  Shearm. 
&  Redf.  Neg.  ed.  1874,111,  112;  Evans, 
Agency  (notes  by  Ewell),  437,  488;  Whart. 
Neg.  535,  78,  83,  780."  "By  Anglo- Ameri- 
can law,  a  servant  who,  by  negligence  in  the 
discharge  of  his  duties,  injures  a  third  per- 
son, is  not  personally  liable  to  such  third 
person.  The  maxim  respondeat  superior  pre- 
vails, the  principal  is  liable  for  the  in- 
jury, and  the  agent  is  then  liable  to  the 
principal  for  damages  which  the  latter  may 
have  sustained."  Whart.  Agency,  g  585. 
Now,  in  this  case,  nothing  can  be  clearer 
than  that  defendant  was  acting  within  the 
orbit  of  her  duty  to  her  husband  when  giv- 
ing the  order  alleged  in  the  petition.  This 
is  the  theory  of  the  petition,  which  claims 
that  the  command  was  negligently  given, 
owing  to  the  fact  that  the  ladder  furnished 
for  climbing  into  the  loft,  by  reason  of  its 
length,  could  not  be  used  for  that  purpose 
with  safety.  So  that  it  readily  appears  that 
defendant,  in  giving  the  order,  was  not 
guilty  of  an  act  of  direct  and  positive  wrong 
to  plaintiff,  but  simply  of  giving  an  order 
in  her  husband's  business  which,  solely 
owing  to  the  length  of  the  ladder  furnished 
by  her  husband  for  the  purpose,  and  she 
having  no  other,  was  a  negligent  order.  But 
it  must  be  remembered  that  it  was  no  part  of 
defendant's  duty  to  furnish  a  ladder  of  proper 
length,  nor  does  it  appear  she  had  the  where- 
withal to  do  so.  If  it  was  not  her  duty,  then 
she  cannot  be  charged  with  even  so  much  as 
negligence  in  failing  to  provide  a  ladder  of 
requisite  length ;  for  negligence  is  simply 
duty  violated  or  unperformed.  The  mere 
giving  of  the  order,  then,  to  get  the  pigeons, 
was  not  a  negligent  order.  It  was  ner  hus- 
band's duty  to  furnish  a  ladder  of  proper 
length,  and  it  is  the  rule  that  a  servant  is 
never  liable  for  the  negligence  of  his  master, 
nor  can  an  action  be  maintained  against  a 
servant  unless  he  can  be  considered  as  a 
wrongdoer.  A  servant  is  never  liable  to  a 
third  person  merely  for  not  doing  that  which 
it  was  the  duty  of  the  master  to  do.  Bill  ▼. 
Oaverly,  7  N.  H.  215,  26  Am.  Dec.  785. 
Thus,  where  a  master,  having  an  unsafe  and 
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iBBvffioient  dam  across  a  stream  of  water, 
ordered  his  aervant  to  shut  the  gate,  and  keep 
it  shut  until  ordered  to  raise  it,  and  the  serv- 
«iifc  obeyed  the  order,  by  means  of  which  the 
water  was  raised  so  high  that  the  dam  broke 
away,  and  nn  iniurv  was  done  to  a  third  per- 
son, it  waa  held  that  the  servant  was  not 
liable.  See  also  Bishop,  Non-Cont.  Law,  g§ 
e95.  628,  446. 

With  respect  to  the  use  of  the  word  "mis- 
feasance" by  Lord  Holt  in  the  passage  already 
copied,  the  learned  author  heretofore  quoted 
says :  ^'For  negligences,  Lord  Holt  tells  us, 
the  servant  is  not  liable ;  for  misfeasances  he 
is  liable.  If  we  are  to  understand  'negli- 
gences,' in  Lord  Holt's  sense,  those  imper- 
fections in  the  discharge  of  duty  which  are 
incident  to  the  labor  of  all  men  when  under 
the  control  of  others,  and  if  we  are  to  regard 
as  misfeasances  those  torts  which  are  com- 
mitted by  the  servant  out  of  the  line  of  his 
employment,  when  acting  on  his  own  re- 
sponsibility, then  we  can  reconcile  the  fa- 
mous passage  just  quoted,  not  only  with  the 
principles  here  advocated,  but  with  the  an- 
alogies of  the  law  in  other  relations." 
Whart.  Agency,  §  686.  This  view  accords 
with  the  views  of  Story  and  others  as  to  the 
distinction  between  **  mere  neglects"  and  mis- 
feasances or  positive  wrongs,  and  conclus- 
ively shows  that  defendant,  not  having 
crossed  the  boundaries  of  her  implied  employ- 
ment, was  in  nothing  derelict,  and  in  noth- 
ing liable  so  far  as  concerns  plaintiflT.  There 
are  cases,  indeed,  where  an  order,  when  given 
by  an  agent,  results  in  direct  injury  to  a 
third  person,  and  the  agent  there  will  be  held 
liable  to  the  person  injured.  Thus,  in  BeU 
Y.  Joisdyn,  8  Gray,  809,  63  Am.  Dec.  741,  it 
was  ruled  that  ''an  agent  who  negligently 
directed  water  to  be  admitted  to  the  water 
pipe  in  a  room  of  his  principal's  house,  over 
which  he  had  general  management,  thereby 
floodinff  a  tenement  below,  "was  personally 
liable.  There  it  was  held  that  it  was  an  act 
of  mere  nonfeasance  on  the  part  of  the  defend- 
ant to  fail  to  examine  the  condition  of  the 
pipes  before  causing  the  water  to  be  let  on, 
but  that  the  turning  on  of  the  water  without 
such  precedent  examination  was  a  misfeas- 
ance, and  none  the  less  so  because  preceded 
by  a  nonfeasance,  and  so  the  action  of  tort 
against  the  defendant  was  maintained.  In 
that  case,  however,  the  agent  was  acting  in 
an  independent  sphere  of 'action, — **  pursued 
his  own  way," — ^and  consequently  occupied 
a  different  and  higher  plane  of  liability  than 
the  defendant  wife  in  the  case  at  bar,  owing 
to  her  subordinate  position  in  the  household, 
and  the  matrimonial  relatioas  she  sustained  ; 
because  when  the  agent,  by  the  negligent 
performance  of  his  ordinary  duties,  injures  a 
third  person,  only  the  principal  is  liable  if 
the  agent's  individuality  is  absorbed  in  that 
of  the  principal ;  for  wherever  there  is  liberty 
there  is  liability,  and  vice  versa.  Wliart. 
Agency,  ?§  587.  588.  This  further  difference 
between  the  cose  instanced  and  the  present 
one  consists  in  tlie  fact  that  the  order  in  that 
case  was  as  much  a  direct  and  positive  wrong 
as  though  the  fingers  of  the  agent  had  turned 
the  water  on  instead  of  bis  tongue. 

There  are  cases,  too.  of  omission  which  may 
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result  in  liability,  and  this  illustration  is 
given  in  the  Digest  in  the  discussion  of  the 
Aquilian  law:  ''One  servant  lights  a  fire 
and  leaves  the  care  of  it  to  another.  The 
latter  omits  to  check  the  fire,  so  that  it 
spreads,  and  burns  down  a  villa.  Is  there 
any  one  liable  for  the  damages?  The  first 
servant  is  chargeable  with  no  negligence,  and 
the  second  chargeable  only  with  un  omission. 
Of  course,  if  we  apply  to  this  case  the  maxim 
that  a  mere  omission  cannot  be  tlie  basis  of  a 
suit,  there  can  be  no  redress. "  In  such  case 
the  eminent  author  from  whom  quotations 
have  already  been  made  says:  "It  is  clear 
that  in  the  "case  before  us  the  non- action  of 
the  second  servant  is  equivalent  to  action. 
He  undertakes  the  charge  of  the  fire,  and  in 
the  imperfect  performance  of  this  charge  he 
acts  aggressively  and  positively.  So,  also, 
is  it  in  the  well-known  case  of  a  physician 
who  undertakes  the  care  of  a  patient.  Whart. 
Neg.  g  80.  Of  course,  no  such  "  aggressi  ve 
and  positive"  omission  can  be  laid  at  the  door 
of  defendant,  and  consequently  no  such  lia- 
bility as  springs  from  an  omission  of  that 
sort. 

There  are  cases  where  a  servant  is  liable  to 
his  fellow  servant  for  negligence  resulting 
in  injuries  to  the  latter ;  but  ft  is  believed  it 
will  be  found  upon  examination  that  no  such 
liability  attaches  except  where  some  physical 
act  is  done  bv  the  servant,  and  results  to  the 
damage  of  his  fellow,  or  where  the  servant 
occupies  an  independent  plane,  and  his 
orders  to  his  fellow  servants  are  equivalent 
in  force,  effect,  and  resultant  injury  to  a 
•physical  act,  as  in  Bell  v.  Josselyn^  tupra. 
Where  the  servant  acts  as  the  master's  rep- 
resentative, "'Without  liberty,"  he  is  not 
responsible  for  injuries  to  his  fellow  servant 
resulting  from  his  negligence,  unless  those 
injurieslare  either  directly  or  in  effect  posi- 
tive physical  wrongs,  for  which  he  would 
be  legally  liable  were  he  acting  without 
instead  of  with  orders.  Whart.  Neg.  2ded. 
§^  245,  246 ;  Whart.  Agency,  g  585.  The 
case  of  Oebome  v.  Morgan^  187  Mass.  1, 
affords  apt  illustration  of  the  principle 
which  renders  liable  an  agent  who,  acting 
in  an  unfettered  way,  has  the  general  con- 
duct and  control  of  affairs,  and  ^ives  an  order 
which  necessarily  and  immediately  results 
in  injury  to  an  inferior  fellow  servant. 
There,  the  order  given  by  the  general  super- 
intendent should  not  have  been  given,  be- 
cause, as  said  by  Devens,  </.,  ''A  single 
careful  irlance  would  have  shown  the  hazard- 
ous conilition  in  which  the  mac^hiner  ^  was 
to  be  left.  .  .  .  and  which  the  execution 
of  the  order  made  dangerous."  Tliere,  the 
order  was  the  equivalent  of  a  direct  and 
physical  wrong,  as  much  so  as  though  the 
hands  of  the  general  superintendent  had  re- 
moved the  closet,  instead  of  the  hands  of  his 
subordinates.  In  that  case,  too,  an  instruc- 
tion was  approved  tliat  "the  plaintiff  must 
show,  in  regard  to  the  defendant  he  would 
hold,  that  that  defendant  had  a  duty  in  re- 
gard to  tlie  use  of  the  apparatus,  in  keeping 
It  in  repair,  and  in  condition  to  use,  put 
upon  him  by  the  corporation."  Rogers  v. 
Chertorif  87  Ind.  410,  is  another  instance 
where  an  inferior  fellow  servant  suffered  in- 
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jury  as  the  direct  result  of  an  order  of  his 
superior  fellow  servant,  for  which  the  latter 
was  held  liable. 

There  are  cases,  also,  where  husband  and 
wife,  either  one  or  both,  as  the  circumstance 
happened,  have  been  held  liable  for  their 
joint  or  several  torts.  Many  of  these  cases 
have  been  exhaustively  cited  and  reviewed 
by  Burgess,  «/.,  ini^^Av.  Lindsay,  115  Mo. 
1.  But  in  none  of  those  cases,  and  in  none 
which  a  careful  research  has  been  able  to  dis- 
cover, has  a  single  instance  been  found  where 
a  wife,  in  giving  her  orders  in  and  about  her 
household  affairs  to  one  of  her  domestics,  h&s 
been  held  liable  for  injuries  resulting  to  such 
servant.  And  the  fact  that  no  such  precedent 
can  be  found  is  cogent  evidence  that  such  a 
rule  of  law  does  notexist.  Venable  v.  W€U>ash 
Western  R.  Oo.  112  Mo.  108,  18  L.  R.  A.  68, 
and  cases  cited.  And  certainly  the  nonlia- 
bility of  the  defendant  wife  ought  to  be  the 
dominant  principle  in  surroundings  such  as 
this  recora  presents.  Here  defendant  was 
environed  by  the  confines  of  a  narrow  and 
limited  authoritv.  She  was  ''subdued  to  the 
very  quality  of  her  lord."  She  was  the 
mouthpiece  of  her  husband,  as  much  so  as  if 
she  had  said,  **  Anna,  my  husband  says  go  up 
and  get  down  the  pigeons, "  in  which  case  it 
would  hardly  be  contended  that  defendant 
could  have  been  held  liable  to  an  action. 
The  premises  considered,  it  seems  to  me  that 
the  circumstances  in  evidence,  as  disclosed 
bv  the  record,  show  no  liability  on  the  part 
01  defendant,  when  considered  as  acting  as 
the  implied  agent  of  her  husband. 

2.  There  are  other  reasons  tending  toward* 
the  same  conclusion  of  defendant's  nonlia- 
bility. It  is  well-settled  law  that  an  em- 
ployer is  not  bound  to  furnish  his  employes 
the  safest  known  appliances,  tools,  or  ma- 
chinery, the  latest  approved  patterns  of  tools 
and  improvements  therein,  etc. ,  nor  does  he 
render  himself  liable  by  failing  to  discard 
tools  or  appliances  which  are  not  such,  and 
to  supply  their  places  with  those  which  are 
more  safe.  2  Thomp.  Neg.  088 ;  BlanUm  ▼. 
Dotd,  100  Mo.  64.  In  cases  lilie  the  present, 
it  seems  that,  the  risk  of  injury  being  but 
small,  the  use  of  very  primitive  and  ineffl- 
cient  implements  is  allowable,  and  such  use 
will  fill  the  measure  of  ordinary  care.  The 
master  is  not  the  warrantor  of  the  tools  fur- 
nished his  servants;  having  exercised  or- 
dinary care  in  the  selection  of  the  imple- 
ments, his  liability,  so  far  as  mere  selection 
is  concerned,  ceases.  Beach,  Contrib.  Neg. 
2d  ed.  $$  851,  852,  and  cases  cited. 

8.  Again,  no  principle  is  more  frequently 
enunciated  or  more  often  applied  in  the  ad- 
judicated cases  than  that  which  holds  that  an 
employ§,  in  engaging  In  the  service  of  an- 
other, assumes  the  risks  incident  to  such  em- 
ployment ;  and  this  is  especially  true  of  seen 
dangers  and  patent  defects.  Where  ordinary 
inspection  and  carefulness  will  enable  the 
employ^  to  avoid  the  danger,  there  he  will 
be  required  to  use  such  inspection  and  care- 
fulness. *'But  it  is  held  that,  wherever  the 
employe's  means  of  information  are  equal  to 
or  greater  than  those  of  his  employer,  the 
employer  .  .  .  will  not  be  liable  in  case 
of  injury  from  a  defect  of  that  sort.  But  this 
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is,  perhaps,  but  little  more  than  to  sar  th«t 
the  servant,  as  well  as  the  master,  is  bound 
to  use  ordinary  care.  For  patent  dangers  or 
defects  the  master,  as  a  rule,  is  not  liable,  • 
and  in  many  cases  it  has  been  held  that  they 
need  not  be  pointed  out,  even  to  minor  em- 
ployes, if  the  latter  be  capable  of  discerning 
them.''  Beach,  Contrib.  Neg.  §  859.  The 
learned  author  gives  some  instcmces  where 
employers  have  been  held  exempt  from  lia- 
bility. Thus :  "  One  who  works  on  a  raised 
platform  without  railing  takes  the  risk  of 
falling  off ;  and  a  laborer  employed  to  wheel 
earth  along  the  edge  of  a  bank,  when  the 
posts  are  coming  out  of  the  ground,  is  pre- 
sumed to  know  the  danger,  and  to  assume 
the  risk  of  the  bank  caving  in.  Where  a 
servant  who  was  killed  by  falling  through 
a  hatchway  knew  when  he  entered  the  em- 
ployment that  there  were  no  guards  around 
it,  he  took  all  risks  incident  to  the  employ- 
ment. So,  also,  a  workman  employed  by  a 
railroad  company  to  stand  in  a  dangerous 
place  to  signal  trains  assumes  the  obvious 
risks  of  the  position,  and  a  rail  road -track 
walker,  who  knew  that  coal  was  customarily 
overloaded  on  tenders,  could  not  recover  for 
injuries  from  the  fall  of  a  piece  of  it;  and 
a  section  hand  cannot  complain  of  the  in- 
creased risk  in  being  ordered  out  to  work  on 
&  foggy  day,  nor,  while  pushing  a  hand-car, 
of  falling  into  a  properly  constructed  water- 
way, nor  the  risk  from  special  trains  not 
running  on  schedule  time.  One,  however, 
whose  employment  in  a  railroad  yard  re- 
quires him  to  move  damaged  cars,  takes  the 
risk  of  mistaking  damaged  cars  for  sound 
ones."  Id.  §  860.  This  doctrine  is  firmly 
rooted  in  this  court,  and  has  received  its 
freauent  sanction.  Tftamas  v.  Missouri  Pae, 
R.  Co.  109  Mo.  187,  and  cases  cited ;  Bishop, 
Non-Oont.  L.  §  675 ;  and  the  quite  recent  case 
of  Wilson  V.  Tremont  db  8.  MiUs,  159  Mass. 
154.  The  rule  is  generally  applied  in  actions 
brought  by  employ^  against  employer,  but 
no  reason  is  perceived  why  the  rule  should 
not  be  equally  applicable  to  tl^e  circum- 
stances of  the  present  case.  As  already  seen, 
the  plaintiff  was  fully  conversant  with  the 
alleged  defect  in  the  ladder— its  Jength ;  for 
otherwise  it  was  sound.  She  had  ascended 
it  four  or  five  times  before,  and  gotten  the 
pigeons  out  of  the  loft  without  trouble,  and 
this  thing  occurred  four  or  five  times  a  year, 
as  plaintiff  says  she  had  been  usiiig  the  new 
ladder  a  year  or  more  when  the  accident  hap- 
pened.'- Hhe  had  also  used  the  old  ladder  be- 
fore it  had  been  discarded.  So  that  it  is 
simply  indisputable  that,  if  ever  the  doctrine 
of  the  assumption  of  obvious  risks  is  to  be 
applied,  it  ought  to  be  applied  in  the  present 
instance.  Being  thus  applied,  the  result 
seems  to  be  inevitable  that  plaintiff,  on  this 
ground  alone,  has  no  cause  of  action,  and  no 
standing  in  court. 

For  the  reason  aforesaid,  the  judgment  should 
be  reversed,  and  the  petition  dismissed. 

All  concur,  except  in  the  last  paragraph. 

A  rehearing  was  subsequently  held  before 
the  court  in  banc  after  which  on  March  19, 
1895,    the   following   opinion   was  handed 
down: 
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The  judgment  herein  is  reversed,  and  the 
petition  diamiased,  as  directed  in  the  forego- 
ing opinion  of  Sherwood, «/.,  in  division  No. 
2. 

RobinsoBt  J.,  concurring  with  Judige 
Sherwood  in  the  opinion.  HcFarUtnet 
J.,  in  the  third  paragraph.  Barel*3r»  «/., 
specially.  Brace*  Ch,  J.,  and  Gantt  and 
aurgemUf  JJ^,  dissenting. 

Barelmy*  J.,  concurring: 

Plaintiff,  according  to  her  testimony,  was 
employed  as  a  servant  to  do  general  house- 
work. In  her  petition  she  states  that  she  was 
employed  as  a  cook,  and  that,  "while  per- 
forming the  duties  as  cook,  .  .  .  under 
defendant's  diroctions,  defendant  carelesslv 
and  negligently  ordered  plaintiff  to  climb 
up  a  ladder,  and  into  the  pigeon  loft,"  etc. 
Plaintiff  was  hurt  by  falling  to  the  ground 
-  while  attempting  to  execute  the  order  of  de- 
fendant to  get  the  pigeons.  The  order,  by 
plaintiff's  account,  was  accompanied  with  a 
remark  about  having  the  pigeons  cleaned  be- 
fore the  dishes  were  washra ;  so  that  it  is  evi- 
dent that  the  pigeons  were  wanted  for  cook- 
ing, and  that  the  plaintiff  was  directed  to 
get  them  for  that  purpose.  The  allegation 
of  the  petition  is  that  plaintiff  was  the  serv- 
ant of  Mr.  Spraul,  the  defendant's  husband ; 
but  that  is  evidently  only  a  statement  of  the 
effect  of  the  employment,  for  in  her  testimony 
plaintiff  states  that  the  defendant  actually 
engaged  her  for  service  in  the  family.  De- 
fendant had  general  direction  of  the  house- 
hold affairs.  Plaintiff  had  been  working  as 
a  domestic  in  the  Spraul  family,  as  a^vo 
described,  two  years  and  five  months,  when 
her  mishap  occurred.  During  that  time  she 
had  "^got  the  pigeons  out  of  we  loft  four  or 
five  times  a  year. "  as  she  said.  She  also  ad- 
mitted that  die  had  previously  used  the  same 
ladder  to  reach  the  loft  (from  which  she  fell) 
'^four  or  five  times."  Prior  to  using  that 
ladder,  she  had  used,  for  the  same  purpose, 
an  older  one,  since  discarded.  The  pigeon 
loft  was  in; the  upper  part  of  a  shed  in  the 
yard  of  the  iBpraui  premises,  as  has  been  de- 
scribed. The  ladder  plaintiff  had  to  use  was 
not  defective.  It  was  made  for  the  purpose, 
and  was  new.  The  only  suppoeea  defect 
charged  ag^^nst  it  is  that  it  was  too  long  to 
reach  the  ]dtt  unless  placed  at  a  great  angle, 
so  plaintiff 'had  to  set  it  sidewise^against  an- 
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other  shed.  Plaintiff  admitted  that  defend- 
ant had  cautioned  her  as  to  the  use  of  the 
ladder.  Her  words  were  thus  jiriven  by  plain- 
tiff as  witness :  ^  Mrs.  Spraul  had  sent  me 
up  the  ladder  before.  She  asked  me  why  I 
did  not  stand  the  ladder  over  further,  and 
said  I  would  fall  down  there  some  time.  I 
told  her  I  could  not  st«nd  it  any  other  way, 
because  the  ladder  did  not  fit."  Defendant, 
at  the  time  of  the  accident,  did  not  direct 
plaintiff  how  to  use  the  ladder.  Plaintiff 
was  then  using  the  ladder  according  to  her 
own  methods.  The  ladder  did  not  give  way. 
Plaintiff  was  not  even  standing  on  it  when 
she  fell.  She  says:  *'When  I  was  off  the 
ladder,  and  wanted  to  enter  the  opening  [of 
the  loft],  I  lost  my  hold  of  the  loft  at  the 
opening.  I  stood  on  the  ladder,  and  put  my 
hands  on  the  openine.  I  wanted  to  step  into 
the  hole,  and  in  so  doinff  I  lost  my  hold  on 
the  loft,  and  fell.  I  had  to  get  off  the  lad- 
der. I  had  gotten  off  the  ladder,  and  had 
got  on  the  pigeon  loft. "  Later  on  she  said : 
^If  I  had  &ad  a  ladder  that  fitted,  I  would 
hot  have  fallen.  I  did  the  best  I  could.  No* 
body  told  me  how  to  enter. "  Without  refer- 
ring to  other  features  of  the  case  (particulars 
of  which  are  given  in  the  principal  opinion 
filed) ,  it  appears  to  me  that  on  the  state  of 
facts  above  disclosed  the  plaintiff  cannot 
maintain  this  action  against  this  defendant. 
The  appliance  in  question  was  a  simple  one. 
It  required  no  more  than  ordinary  knowledge 
for  its  use.  It  was  sound.  The  only  danger 
to  plaintiff  arose  from  the  mode  and  manner 
of  its  use ;  and  the  mode  and  manner  of  using 
it,  on  the  occasion  in  question,  were  within 
plaintiff's  own  control.  She  had  used  it  with 
safety  before,  and  undoubtedly  knew  as  much 
about  its  use  for  such  purposes  as  did  the  de- 
fendant. In  my  opinion,  plaintiff  cannot 
recover  for  an  injury  arising  from  the  manner 
in  which  she  saw  fit  to  place  the  ladder  in 
executing  the  order  of  defendant  to  get  the 
pigeons.  The  latter  was  a  duty  which,  it 
seems  to  me,  obviously  came  wiwin  the  fair 
range  of  plaintiff's  employment  as  a  do- 
mestic servant.  That,  indeed,  is  the  very 
claim  made  in  her  petition.  Hence  (without 
considering  other  questions)  mv  concurrence 
is  given  to  a  reversal  of  the  juagment  on  the 
general  ground  tiiat  defendant  is  chargeable 
with  no  oreach  of  dutv,  as  indicated  m  the 
closinff  lines  of  the  opfnion  deliver^  by  mj 
learned  colleague,  Judge  Sherwood. 
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▲  purpose  to 'exhibit*  loan*  and  eiren- 
late  an  obscene!  pietnre  la  not  shown  by 
proving  the  mere  sittlnff  ^or  a  neffatlve  of  It. 

(January  4.  IBM.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Circuit  Court  for  Ingham  County  made 
durine  the  trial  of  an  information  charging 
defendant  with  procuring  an  obscene  picture 
of  herself  for  the  purpose  of  exhibition,  loan, 
and  circulation,  which  resulted  in  conviction. 
Beveried. 

The  facts  are  stated  in  the  opinion. 

Messrs,  A.  A.  Ellis,  AttpOen.,  and  lu  B. 
Gardner,  Pros.  Atty,,  for  the  People. 

Messrs,  William  A.  Eraser  and  Jason 
E.  Nichols  for  defendant. 

Hookert  J*.,  delivered  the  opinion  of  the 
court: 

Defendant  was  convicted  under  an  informa- 
tion which  charged  her  with  having  procured 
a  certain  obscene  picture  of  herself  for  the 
purpose  of  exhibition,  loan,  and  circulation. 
Counsel  for  the  people  claim  that  the  evidence 
shows  that  the  defendant  employed  two  itiner- 
ant photographers  to  make  negatives  of  her 
residence;  that  subsequently  these  negatives 
were  found  among  the  effects  of  said  photog- 
raphers, and  that  Exhibit  A  was  also  found 
at  the  same  time  and  place.  Exhibit  A  was  a 
negative  of  a  woman  in  a  practically  nude 
condition,  and  it  Is  claimed  to  be  a  negative 
of  the  person  of  the  defendant.  Exhibit  B  was 
a  photograph  made  from  this  negative  by  di- 
rection of  the  prosecuting  attorney  or  sheriff. 
A  witness  named  Cole  testified  that  he  saw  a 
picture  identically  like  Exhibit  B  in  Mohr's 
cigar  store.  There  was  no  evidence  that  any 
photograph  was  made  from  the  negative  ex- 
cept tnat  made  by  the  oflScer's  direction,  un- 
less the  picture  described  by  Cole  was  such. 

NOTS.— On  the  question  what  constitutes  an  ob- 
scene publication,  see  Re  Worthmgton  Oo*s  Peti- 
tion (N.  T.)  24  L.  R.  A.  110. 
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There  was  testimony  tending  to  show  that 
the  photographers  did  some  work  upon  nude 
fancy  pictures  for  Mohr's  saloon.  The  court 
instructed  the  Jury,  in  substance,  that  the 
negative  is  a  picture,  within  the  meaning  of 
the  law;  that,  if  the  defendant  voluntarily  sat 
in  a  nude  condition,  to  enable  it  to  be  taken, 
she  assisted  in  obtaining  it,  and  therefore 
procured  it;  and  that  an  intention  to  cir- 
culate phoiographic  prints  from  the  nega- 
tive would  be  an  intention  to  circulate  the 
picture,  within  the  statute.  He  left  the  ques- 
tion of  the  intent  with  which  it  was  procured 
to  the  Jury.  We  have  no  doubt  that  a  nega- 
tive is  a  picture.  We  think  also  that  the  court 
was  right  in  holding  that  sittiog  for  the  nega- 
tive was  procuring  the  negative.  The  purpose 
for  which  the  picture  was  obtained  is  an  essen- 
tial element  of  the  oflTense,  and  must  be  proved 
like  any  other  element.  There  can  be  no  pre- 
sumption of  a  particular  purpose;  it  must  be  a 
legitimate  inference  from  the  evidence.  The 
facts  that  Wigle  &  Webb  had  the  negative, 
and  that  Cole  saw  a  picture  printed  from  it,  do 
not  sutBciently  prove  it.  The  natural  infer- 
ence from  these  facts  would  be  that  she  sat 
for  a  negative  to  obtain  a  picture  or  pictures 
of  herself.  While  it  may  be  admitted  that  the 
usual  purpose  of  procurmg  photoi^rapbs  is  ex- 
hibition to  friends,  it  does  not  necessarily  fol- 
low that  such  is  the  purpose.  Nor  is  there 
any  reason  for  thinking  that  she  designed  that 
Wigle  &  Webb  should  dispose  of  any  to  other 
persons.  The  purpose  does  not  appear,  unless 
from  the  fact  that  one  was  seen,  or  from  the 
assumption  that  she  expected  or  designed  to 
give  prints  to  her  friends.  There  is  nothing 
to  show  either.  If  there  were  testimony  tend- 
ing to  show  that  she  did  exhibit  or  circulate 
the  picture,  we  might  legitimately  infer  that 
she  Intended,  when  she  procured  it,  to  make 
such  use  of  it.  But  in  this  case  she  is  not 
shown  to  have  done  more  than  sit  for  a  nega- 
tive, and  that  only  appears  from  the  fact  that 
the  negative  was  found  in  the  possession  of  the 
photographers,  with  whom  she  had  done  busi- 
ness in  relation  to  other  pictures.  Upon  thia 
record  the  court  should  have  directed  a  ver- 
diet  of  not  guilty. 

Conviction  set  aside,  and  a  new  trial  ordered. 

The  other  Justices  concurred. 
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purduuie  by  each  of  two  persons 
ondiTided  interest  in  real  firop- 

used  for  mill  purpoMi,  and  tbetr  subse- 


quent fomution  of  the  psrtoenhip  to  operate 
the  milt  with  a  third  person  who  indlTldoally 
hnys  the  other  undivided  intereet  in  the  real 
property,  does  not  make  the  real  estate  partner- 
shtp  property,  where  no  partnership  funds  were 
paid  for  the  purchase  money,  and  the  repairs 
suhaequently  made  were  paid,  at  least  in  part,  by 
their  indlTidnal  oontributlon  in  equal  shares. 

8.  A  boa»  flde  'pnrcbeeer  of  land  from 
one  who  holds  the  record  title  without  notioe 
that  It  Is  partnenhip  property,  obtains  a  good 
title. 

8.  If  otiee  of  a  partnership  interest  in 
land  is  not  created  b7  knowledge  of  the  fact 


tform.'-When  real  ettaU  wOL  he  oonsldarcd  port 

neniMp  propertjf, 
L  Qtnerdl  doctrlme. 
n.  The  question  cf  IntenHoii. 

a.  IngtfmraL 

b.  PsfHifyioanfa  docfrisfc 
nr.  in  wham  theleoaitUle  verts. 

a.  The  eommon-laio  doetrfii& 

b.  PennevlooRla  doctrine. 
a  How  vetied  at  low. 

lY.  JmmaterUa  to  whom  Ugal  titUU  eonoeyedL 
Y,  Parol  evidtnee, 

a.  FTien  held  odrntefUe^ 

b.  IFhen  not  odmlMiMe. 
TL  implied  and  rtBuUina  truHs, 

a.  When  ereated  in  partnership  londiL 
bi  THken  no  mefc  (mat  created.  ' 
Vn.  EQUICaMe  conversion. 
▼nL  Out  and  out  conventon^ 
JX*  BeeonvertUm, 
Z.  SUiUaeaffrmuU, 

a.  IngeneraL 

b.  IRtfcin  the  Valuta, 
a  JfotirttMnthertatuCa. 

XL  JPbrm  of  convevonee. 
Xn.  TFhennotconekteredpersonattiit. 
yiTT-  iTkequertion  o/ notice. 
XIT.  IFhen  partnenhiv  fnrvMd  for  thepiifxhaw 

and  tale  of  real  etiate, 
XT.  Real  estate  ocquiredinpavmento/ debts. 
XYI.  iZeol  etiaU  held  under  leaee, 
a.  IngeneraL 

b.  TheQuesfiono/renetoal. 

ZVn.  The  efeet  of  improvemente, 
ZYIII.  Xionds  oionad  hyjMirtner  prior  to  partner- 
ship. 
ZIX.  PbeftfonqT  incoming  partner. 
XX.  JAicfe  and  eireunuianeee  held  euigieient  to 
constitute  real  ettate  partnerehip  prop- 
erty. 
XXL  WaetM  and  efrtumetaneea  held  not  auJfleUni 

to  create  a  partnerehip  in  real  eetate, 
TTTT-  Xouisfafia  doetrtne. 

Upon  the  question  of  dower  and  the  rights  of 
neiTS  snd  personal  representatives  in  partoerehip 
real  estate,  see  note  to  Woodward-Holmes  Co.  v. 
Mudd  (Minn.)  ante,  8ia 

As  to  the  rights  of  partners  inter  se,  suryiying 
partner,  and  the  position  and  creditors  of  third 
parties  with  respect  to  such  lands,  see  the  respect- 
ire  notee  to  York  v.  Toser,  (Hlon.),  Dyer  v.  Morse, 
(Wash.),  Galbraith  ▼.  Tracy  (ISH)  (TU.)  and  Goldth- 
waite  ▼•  Janney  (Ala.)  post. 

I.  Oeneral  doctrine, 

A  partnership  in  real  estate  can  be  created  by 
parol,  and  particularly  is  this  so  sfter  the  partners 
taave  acted  as  such  to  the  floal  determination  of  the 
adventure  and  divided  the  profits  between  them, 
as  In  such  a  case  they  are  in  no  position  to  deny  the 
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existenoe  of  a  valid  copartnership.  Qettj  v.  Deivw 
Un  (1873)  M  N.  T.  iOBw  Chester  v.  DIckerson  (1878)  M 
N.  T.  1.  18  Am.  Bep.  660,  afflrmiog  (IMS)  5B  Barb. 
318,  followed. 

Section  1887  of  the  Georgia  Oode  provides,  a  part- 
nership may  be  created,  either  l^  written  or  piuol 
contract,  or  it  may  arise  from  a  Joint  ownership, 
use.  and  enjoyment  of  the  profits  of  undivided 
property,  real  or  personaL 

The  above  section  of  the  oode  has  been  held  to 
contemplate  that  lands  may  be  partnership  prop- 
erty, but  need  not  in  a  stricter  sense  than  they 
were  held  to  be  such  property  prior  to  the  adon. 
tion  of  the  code.   Sutil  ve  v.  Jones  (1878)  81  Os.  878. 

A  partnership  may  exist  as  to  a  single  transao- 
tion  or  enterprise.  Kayser  v«  Maugham  (1888)  8 
Colo.  282. 

And  that  as  well  as  in  a  series.  Ae  Warren  (184T) 
2  Ware  (2  Daveis)  828. 

An  express  agreement  providing  for  a  partner- 
ship as  such  is  not  necessary  to  create  the  relation. 
Kayser  v.  Msugham,  eupra. 

It  may  be  implied  from  the  acts  and  inter- 
ests of  the  partdes,  although  the  words  ^part- 
nership** or  **  partner"  may  never  have  been  used 
by  the  parties  in  connection  with  the  business. 
iMd. 

Yet  a  partnership  in  profits  and  losses  does  not 
neoesmrily  imply  a  partnership  in  the  property 
out  of  which  the  profits  arise.  Howe  v.  Howe 
(1806)  90  Mass.  71,  following  French  v.  Styrlng 
(1867)  2  a  &  N.  8.  357,281m  J.  C  P.  181,  8  Jar.  N.& 
690. 

Ordinary  partneis  may  purchase  real  estate  and 
hold  it  for  partnership  purposes.  Warner  v. 
Beers  (1840)  28  Wend.  108,  150,  following  Coles  v. 
Coles  (1818)  16  Johns.  160, 8  Am.  Deo.  28L 

So  real  estate  may  be  purchased  and  sold  as  mer- 
chandise, and  ss  such  become  the  eub  etraium  of 
a  partnenhip.  Fall  Biver  Whaling  Co.  v.  Borden 
a862)  10  Cush.  468;  Ludlow  v.  Cooper  (1864)  4  Ohio 
St.  1;  Baldwin  v.  Biohardson  (1870)  88  Tex.  18. 

The  word  ^Yn**  being  used  without  qualification, 
and  designating  as  well  things  real  as  personaL 
Sage  V.  Sherman  a840)  2  N.  Y.  m. 

An  unincorporated  company  or  firm  may  hold 
land  and  incumber  or  convey  as  it  pleases.  011- 
ver*a  Bstate  (1800)  0  L.  B.  A.  421, 186  Pa.  48. 

The  only  dUterenoe  growing  out  of  the  rules  of 
law  in  reference  to  the  oonveyanoe  and  transmis- 
sion of  real  estate.  Chester  v.  IHckerson  (1873)  64 
N.  7. 1, 18  Am.  Bep.  660,  afilrmlng  (1868)  62  Barb.  3tf . 

At  law  it  is  deemed  the  property'of  the  person  in 
whose  name  it  stands,  and  so  in  equity  in  the  ab- 
sence of  an  agreement  or  proof  of  purchase  with 
partnership  funds  for  partnerBhlp  purposes. 
Hogle  V.  Lowe  (1877)  12  Nev.  288. 

The  principle  that  a  joint  undertaking  among 
two  or  more  persons,  who  are  to  participate  in  the 
profit  and  loss  resulting  from  tt  constitutes  a 

29 


See  also  40  L.  R.  A.  861:  40  L.  R.   A.  Ui.i:  4S  L.  H.  A.  21M.». 


400 


Illinois  Supremb  Coubt. 


Nov. 


that  the  bolder  of  the  legal  title  fe  a  member  of  a 
firm  which  is  using  the  property  for  partnership 
purpoees. 
4*  The  f^raniee  of  land  ''subject  to  in- 
oumbraiioee'*  is  not  bound  to  pay  a  mortgage 
thereon  which  did  not  constitute  a  part  of  the 
consideration  of  his  purchase,  and  which  was 
not  made  in  good  faith  for  a  real  indebtedneea. 

(November  28, 1894.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate  Court,  Fourth  District,  af- 
firming a  decree  of  the  Circuit  Court  for 


Crawford  County,  refusing  to  set  aside  a  mort- 

fage  which  had  been  given  upon  property  of 
ohn  S.  Emmons  and  granting  the  prayer  of  a 
cross-bill  filed  to  foreclose  such  mortgage. 
Affirmed. 

APPEAL  by  defendant  Lamport  from  a 
judgment  ofthe  Appellate  Court  for  Craw- 
ford  County  setting  aside  a  mortgage  which 
had  been  inven  to  appellant  upon  land  of  de- 
fendant Miller  and  refusing  the  prayer  of  a 
cross-bill  which  had  been  filed  for  the  fore- 
closure of  such  mortgage.    Affirmed, 


partnership,  is  generally  averred  without  refer- 
ence to  the  property  to  which  their  dealing  re- 
lates.   Sage  V.  Sherman  (1849)  tupra, 

A  copartnership  which  is  entered  into  and  com- 
menced immediately  is  not  invalid,  although  one 
of  its  declared  objects  is  the  purchase  of  real  es- 
tate for  the  purposes  of  the  firm  and  is  a  site  for 
the  transaction  of  its  business.  Smith  v.  Tarlton 
(1847)  2  Barb.  C»i.  386,  6  L.  ed.  066. 

Yet  conceding  that  a  community  of  interest  is  in 
some  sense  a  partnership,  it  does  not  follow  that 
all  the  incidents  and  liabilities  of  a  commercial 
partnership  attach.  Williams  v.  GiUles  (1878)  75 
N.Y.197. 

Premises  used  by  partners  for  the  purposes  of 
their  trade  are  prima  facie  a  part  of  the  partnex- 
ship  property,  but  such  presumption  may  be  re- 
butted. Osborn  v.  McRrlde  (1876)  16  Nat.  Bankr. 
Reg.  28, 8  8awy.  580:  Featherstonhaugh  v.  Fenwick 
aSlO)  17  Vf«.  Jr.  288.  * 

An  agreement  to  build  a  house  and  divide  the 
profits  will  not  of  itself  establish  a  partnership. 
Demarest  v.  Koch  (1881)  128  N.  Y.  218. 

The  rules  of  law  applicable  to  commercial  part- 
nerships apply  10  partnerships  in  real  estate. 
Chester  v.  Bickerson  (1878  54  N.  Y.  1, 18  Am.  Rep. 
650,  affirming  (1868)  52  Barb.  848.  To  the  same  effect, 
Sumner  v.  Hampson  (1838)  8  Ohio.  828,  865,82  Am. 
Dec.  722. 

And  so  far  as  the  partners  and  their  creditors 
are  concerned  it  is  In  equity  subject  to  the  same 
general  rules  as  personal  property.  Delmonlco  v. 
Guillaume  (1845)  2  Sandf.  Ch.  866,  7  L.  ed.  627. 

The  law-merchant  by  which  one  is  answerable 
as  a  dormant  partner,  on  a  contract  made  by  the 
partnership  of  which  he  is  a  member,  is  confined 
to  trade  and  commerce  and  does  not  extend  to 
speculations  in  the  purchase  and  sale  of  lands. 
Pitts  V.  Waugh  (1806)  4  Mass.  424. 

Yet  as  between  the  partners  themselves  there 
may  be  a  dormant  partnership  in  the  purchase  and 
■ale  of  real  estate,  but  as  between  the  partners  and 
third  persons,  the  law  in  regard  to  dormant  part- 
nerships will  not  apply.  Gray  v.  Palmer  (1858)  8 
Gal.  616. 

The  nature  of  real  estate  as  partnership  prop- 
erty is  not  altered  by  the  mere  fact  that  the  re- 
spective interests  of  the  partners  therein  differ  in 
some  degree  from  their  interest  in  the  business  and 
will  not  be  suiBdent  of  itself  to  show  that  they 
hold  as  tenants  in  common  and  not  as  partners. 
Rank  v.  Grote  (1884)  18  Jones  ft  8.  275. 

There  may  be  special  covenants  and  agreements 
entered  into  between  partners,  relative  to  the  use 
and  enjoyment  of  real  estate  held  b3*  them 
jointly,  to  which  the  land  will  be  considered  as 
held  subject.  Coles  v.  Ck)les  (1818)  15  Johns.  158, 8 
Am.  Dec.  231. 

When  real  estate  is  purchased  by  a  firm,  the  title 
is  held  subject  to  all  the  incidents  of  partnership 
property.    Trowbridge  v.  Cross  a886)  117  111.  108. 

And  a  partner  is  to  be  regarded  in  such  cases 
as  holding  only  an  interest  in  the  stock  or  capital 
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of  the  partnership,  which  is  personal  property. 
Lindley  v.  Davis  (1867)  7  Mont  206. 

While  as  between  the  partners  in  equity,  land 
may  be  considered  as  partnership  property,  yet 
the  debt  secured  by  it  is  not  a  partnership  debt. 
Baxter  v.  Bell  (1878)  18  Hun,  868. 

It  matters  little  whether  the  purchase  is  made 
with  partnership  funds,  that  is  with  a  joint  fund 
previously  formed  by  contribution  fk^m  each  of 
the  parties  of  the  proportional  part,  or  whether 
each  one  separately  pays  his  proportional  part  of 
the  purchase  money,  the  essential  thing  being 
whether  it  is  paid  as  partnership  money  for  a 
partnership.    Bopp  v.  Fox  (1872)  68  111.  640. 

To  make  land  partnership  property  it  must  be 
purchased  with  partnership  funds  for  partnership 
purposes:  or  at  least  one  of  these  elements  must  be 
present.  Alkire  v.  Kahle  (1888)  128  111.  486;  Hoxto 
V.  Carr  (1882)  1  Sumn.  188;  Wheatley  v.  Calhoun 
a841)  12  Leigh,  264,  87  Am.  Dec.  654;  Alexander  v. 
Kimbro  (1878)  48  Miss.  528. 

If  the  land  is  necessary  for  the  partnership 
purposes,  and  bought  with  the  partnership  assets, 
it  makes  no  difference  whether  the  real  estate  it 
leasehold  or  in  fee:  once  established  that  such 
property  is  partnership  property  it  comes  under 
the  operation  of  the  general  principles  which 
arise  out  of  partnership  contracts,  there  being  no 
reason  why  the  operation  of  such  principles 
shouM  be  restricted  to  any  particular  class  or  spe- 
cies of  partnership  property.  Darby  v.  Darby 
a856)  8  Drew.  495,  2  Jur.  N.  S.  271,  25  L.  J.  Ch.  371, 4 
Week.  Rep.  418. 

In  all  such  cases  the  whole  character  of  the 
property  dealt  with  must  be  looked  to,  and  it 
must  be  seen  what  the  property  is  ancillary  to, 
whether  the  land  is  ancillary  to 'the  trade  or 
whether  the  trade  is  ancillary  to  the  land. 
Steward  v.  Blake  way  (1868)  L.  R.  6  Bq.  478,  It 
Week.  Rep.  1104. 

Land  used  in  the  trade  is  part  of  the  partner- 
ship property  and  therefore  personal  estate, 
while  land  not  used  for  partnership  purposes 
but  let  out  to  tenants,  will  remain  roal  estate. 
Waterer  v.  Waterer  (1878)  L.  R.  15  Eq.  4(B. 

The  general  doctrine  with  regard  to  real  estate 
owned  by  a  copartnership,  deducible  from  the 
decisions  upon  the  subject,  is  that  real  estate  pur- 
chased by  partners  with  partnership  funds  for 
partnership  purposes,  and  appropriated  to  such 
purposes  is,  as  t>etweon  the  partners  themscWea 
and  the  creditors,  partnership  property,  and  al- 
though held  by  them  at  law  as  tenants  in  com- 
mon, is  considered  in  equity  as  personal  estate  so 
far  as  it  is  required  for  the  purposes  of  the  firm, 
that  is,  the  payment  of  the  debts  and  liabilities  of 
the  partnership,  and  the  settlement  of  the  claims 
of  the  partners  as  between  themselves. 

llie  following  cases  arranged  In  order  of  state* 
illustrate  this  doctrine:  Pugh  v.  Currie  (1843<  5  Ala. 
446;  Owens  v,  Collins  (1868)  23  Ala.  887:  Murphy  v. 
Abrams  (1874)  60  Ala.  288;  Brewer  v.  Browne  <1880> 
68  Ala.  210;  Little  v.  Suedecor  0875)  52  Ala.  167:  Ro* 
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Statement  by  Hu^mdert  J,: 

The  original  bill  in  these  consolidated 
causes  was  filed  by  certain  persons  doing  a 
banking  business,  as  partners,  under  the  name 
of  the  Kobinson  Bank,  for  the  purpose  of  re- 
moving the  three  mortgages,  hereinafter 
named,  as  clouds  upon  the  title  of  Abner  P. 
Woodworth,  trustee  for  said  bank,  to  four 
acres  of  land  in  Robinson,  in  the  county  of 
Crawford.  Upon  the  first  trial  in  the  circuit 
court,  all  the  mortgages  were  set  aside. 
Upon  appeal  to  the  appellate  court,  the  de- 
cree of  the  circuit  court  was  rerersed,   and 


the  cause  was  remanded.  The  cause  was 
heard  a  second  time  in  the  circuit  court ;  and 
at  the  second  hearing  the  mortgage  to  Lam- 
port was  set  aside  as  fraudulent,  and  his 
cross-bill  to  foreclose  the  same  was  dismissed,/ 
but  the  two  Emmons  mortgages  were  sus- 
tained as  valid,  and  the  prayers  of  the  cross- 
bills and  supplemental  cross-bills  to  foreclose 
the  same  were  granted  by  tiie  entry  of  the  de- 
cree of  foreclosure.  The  second  decree  of  the 
circuit  court  has  been  affirmed  by  the  ap- 
pellate court,  and  the  present  appeal  is  prose- 
cuted from  such  judgment  or   affirmance. 


velsky  ▼.  Brown  (1891)  98  Ala.  OCS;  Powers  ▼.  Bob- 
iiMon  a890)90Ala.  285;  Offutt  y.  Soott  (1878)47  Ala. 
104;  Davis  v.  Smith  (1887)  88  Ala.  196;  Brunson  v. 
Monran  (1884)  76  Ala.  608;  Bipy  v.  Comer  a864)  76 
Aia.  501;  OaldweJl  v.  Parmer  (1876)  66  Ala.  406;  Lang 
V.  WariDff  (1654)  86  Ala.  685, 60  Am.  Deo.  688:  Boul- 
stOD  V.  WaahlDgton  (1886)  70  Ala.  689;  Hatohett  v. 
Blanton  (1888)  78  Ala.  488;  Ware  v.  Owena  (1868)  48 
Ala.  8U,  94  Am.  Deo.  648;  Lanir  v.  Waring  (1860)  17 
Ala.  158;  Oaualer  v.  Wharton  (1878)  08  Ala.  868;  Hany 
V.  Parmer  (1877)  dted  In  Oaualer  v.  Wharton,  supra; 
Southern  Cotton  Oil  Co.  v.  Henahaw  (1800)  89  Ala. 
448;  Andrews  v.  Brown  (1868)  81  Ala.  437,  56  Am. 
Dec.  258;  Houston  v.  Stanton  (1846)  11  Ala.  412; 
Lenow  v.  Fonea  (1886)  48  Ark.  567;  PerclCuU  v. 
Piatt  (1880)  86  Ark.  566;  Drewry  v.  Hontjromery 
(1861)  28  Ark.  866:  Ferguson  v.  Hanauer  (1808)  66 
Ark.  ITU;  Dnpoy  v.  Leavenworth  (1861)  ITCal.  868; 
Grav  V.  Palmer  a858)  9  ObL  616;  Duryea  v.  Burt 
0866)  28  Cal.  669;  Jonee  v.  Parsons  (18M)  25  Cal.  100; 
Boberta  v.  Bldred  a887)78  Cal.  804;  Breen  v.  Bich- 
ardson  (1888)  6  Colo.  606:  Blgouniey  v.  Munn  (1828) 
7  Conn.  11;  Tillotaon  v.  TUlotson  (1807)84  Conn.  885; 
Frink  v.  Branch  (1844)  16  Conn.  2eO;Beeoher  v. 
Stevens  (1876)  48  Conn.  687;  Loubat  v.  Nourse  a868) 
6  Fla.  880;  Black  v.  Black  (1864)  15  Oa.  445;  Dalton 
City  Co.  V.  Dalton  Mfg.  Co.  (1868)  88  G  a.  248;  Flist 
Nat.  Bank  of  Qaineaville  v.  Cody  (Ga.)  Jan.  27, 1894; 
Paulda  V.  Yates  (1870)  Ut  111.  416. 11  Am.  Bep.  84;  Hy. 
man  v.  Peters  (1889)  80  111.  App.  184;  Trowbridge  v. 
Gross  (1886)  117  ni.  109;  Oalbraith  v.  Tracy  (1894) 
post,  — ^  158  Dl.  54:  Taylor  v.  BVumer  (111.)  (1886)  6 
West.  Bep.  710;  Pepper  v.  Pepper  (1887)  24  lU.  App. 
116;  Bopp  V.  Pox  (1872)  (»  IlL  540;  Alkire  v.  Kahle 
0888)  128  111.  486;  NlooU  v.  Ogden  (1862)  29  Dl.  888. 81 
Am.  Deo.  811;  Rainey  v.  Nance  (1890)  54  111.  89; 
Ifanck  V.  Mauck  (1870)  54 1 U.  881;  Griaaom  v.  Moore 
0886)  106  Ind.  296, 55  Am.  Rep.  748;  Huston  v.  NeU 
(1878)  41  Ind.  604;  Hale  v.  Plummer  (1886)  6  Ind. 
181;  Matlock  v.  Matlock  (1854)  5  Ind.  408;  Bob- 
erts  V.  McCarty  (1867>  9  lod.  16, 68  Am.  Dec.  604; 
Indiana  Pottery  Co.  v.  Bates  (1869)  14  Ind.  8;  Mor- 
gan V.  Olvey  (1876)68  Ind.  6;  Dickey  v.  Shirk  a891) 
128  Ind.  278;  Evans  v.  Hawley  (1872)  86  Iowa,  88; 
Paton  V.  Baker  (1888)  68  Iowa,  704;  Richards  v. 
Grlnnell  (1884)  68  Iowa,  44,  60  Am.  Bep.  787:  Hewitt 
V.  Bankin  (1875)  41  Iowa,  85;  Paige  v.  Paige  0887)  71 
Iowa,  818, 60  Am  Bep.  799;  Van  Aken  v.  Clark  (1891) 
82  Iowa,  286;  Van  Staden  v.  Kline  a884)  64  Iowa, 
180;  Scruggs  v.  Buasell  (1858)  McOabon,  89;  Johnson 
V.  caark  (1877)  IB  Kan.  167;  Chicago  Lumber  Co.  v. 
Ash  worth  Co.  (1881)  26  Kan.  812;  Marsh  v.  Davis 
(1886)  88  Kan.  886;  Oaskey  v.  Oiskey,  6  Ky.  L.  Bep. 
775;  Spalding  v.  Wilson  (1888)  80  Ky.  589;  Bomam  ▼. 
Bnmam  (1869)  6  Bush,  889:  Wilhite  v.  Boulware 
(1880)  88  Ky.  169;  Galbralth  v.  Gedge  (1865)  16  &  Mon. 
661:  Lowe  v.  Lowe  (1878)  13  Bush,  668;  Cornwall  v. 
Cornwall  a869)  6  Bush,  869;  Pepper  v.  Thomas  (1887) 
85  Ky.  589;  Hewitt  v.  Sturdevant  (1844)  4  B.  Mon.  458; 
Bryant  v.  Hunter  (1869)  6  Bush,  75;  Divine  v.  Mltch- 
nm  (1844)4  B.  Mon.  488, 41  Am.  Dec.  841;  Holmes  v. 
Self  (1881)  79  Ky.  297;  Bank  of  Louisville  v.  Hall 
(1871)  8  Bush,  672;  Seller  v.  Brenner  (Ky.)  March  28, 
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1887;  Flanagan  v.  Shuck  (1885)  82  Ky.  617;  Lucas  v. 
Cooiper  (1888)  15  Ky.  L.  Bep.  648;  Allen  v.  Whet- 
stone  (1883)  85  La.  Ann.  849;  May  v.  New  Crleaos  ft 
C.  B.  (3o.  (1888)  44  La.  Ann.  444:  Thomas  v.  Scott 
a848)8  Bob.  (La.)  866;  Dudley  v.  LttUefleld  (1842)  81 
Me.  418:  Lane  v.  Tyler  (1861)  49  Me.  282:  BulTum  v. 
Buffum  (1861)  49  Me.  108;  Goodburn  v.  Stevens  (1847) 
5  Gin,  1;  National  Union  Bank  of  Maryland  v.  Na^ 
tlonal  Mechanics  Bank  of  Baltimore  (Md.)  Dec.  19, 
1894;  Blley  v.  Carter  (1806)  19  L.  R.  A.  489,  76  Md.581: 
Richards  v.  Manson  (1869)  101  Mass.  484;  Wilcox  v. 
Wilcox  (1866)  18  Allen,  8681;  Shearer  v.  Shearer  (1867) 
08  Mass.  107:  Montague  v.  Hayes  (1888)  10  Gray,  609: 
Converse  v.  (3itiaens  Mut  Ins.  Co.  (1868)  10  Cush.  87; 
Bumside  v.  Merrick  (1842)  4  Met.  587:  Dyer  v.  Clark 

(1848)  5  Met  568, 89  Am.  Dec.  697;  Fall  River  Whaling 
Co.  V.  Borden  (1858)  10  Oish.  458;  Howard  v.  Prleet 
0848)  5  Met.  682;  Moran  ▼.  Palmer  (1860)  18  Mich.  877; 
Merritt  v.  Dickey  (1878)  88  Mich.  41:  Way  v.  Stcbbins 
0888)  47  Mlch.296;  Lindaay  v.Baoe  (Mloh.)Dec.l8, 1894; 
Williams  v.  Sheldon  (1686)  61  Mich.  811:  Thayer  v. 
Lane  (1848)  Walk.  Ox.  (Mich.)  80O;  Arnold  v.  Wain- 
wrlght  (1861)  6  Minn.  858,  80  Am.  Dec  448;  ChurcbUl 
V.  Proctor  (1888)  81  Minn.  129;  Hanson  v.  Metcalf 
0891)  46  Minn.  25;  Markham  v.  Merritt  0848)  7  How. 
(Miss.)  444;  McGrath  v.  Sinclair  (1877)  56  Miss.  89: 
Scruggs  V.  Blair  (1870)  44  Miss.  406;  Sykes  v.  Sykes 
(1878)  40  Miss.  190;  Whitney  v.  Gotten  (1876)  68  Miss. 
689;  Hanway  v.  Robertshaw  (1874)  49  Bflss.  756:  Al- 
exander V.  Klmbro  0878)  49  Miss.  629:  Holmes  v. 
McGee  0859)  27  Mo.  607:  Carlisle  v.  Mulhem  0868) 
19  Mo.  56;  Duhring  v.  Duhrlng  (1854)  80  Mo.  174; 
Matthews  v.  Hunter  0878)  67  Ma  208;  Willet  v. 
Brown  0877)  65  Mo.  188, 87  Am.  Rep.  265;  Hartnett 
V.  Fegan  0876)  8  Mo.  App.  1;  Baston  v.  Court- 
wright  (1884)  84  Mo.  87;  Thompson  v.  Holden  (1806) 
117  Mo.  118:  Llndley  v.  Davis  0887)  7  Mont.  206; 
Batty  V.  Adams  County  Comis.  (1864)  16  Neb.  44; 
Bowen  y,  BUlings  0882)  18  Neb.  489;  Whitmore  v. 
Shiverick  (1867)  8  Nev.  288;  Hogle  v.  Lowe  (1877)  M 
Nev.  286;  Messer  v.  Measer  0870)  69  N.  H.  875;  Jar- 
vki  F.  Brooks  (1868)  87  N.  H.  87,  69  Am.  Dec.  869;  CU- 
ley  V.  Huse  (1860)  40  N.  H.  858;  Parker  v.  Bowles 
0876)  57  N.  H.  481;  Farrington  v.  Barr  (1858)  86  N. 
H.  86;  Moore  v.  Moore  (1860)  88  N.  B.  882;  Ballantine 
V.  Frelinghuysen  (1884)  88  N.  J.  Bq.  286;  Harney  v. 
First  Nat.  Bank  of  Jersey  aty  (N.  J.)  May  15, 
1894;  Matlaok  v.  James  (1860)  18 N.J.  Bq.  126;  Deve- 
ney  v.  Mahoney  (1872)  28  N.  J.  Bq.  249;  Uhler  v. 
Semple  0869)  20  N.  J.  Bq.  288;  National  Bank  of 
the  Metropolis  v.  Sprague  (1869)  20  N.  J.  Bq.  18; 
Partridge  v.  Wells  (1878)  80  N.  J.  Bq.  176;  Baldwin 
V.  Johnson  (1881)  1  N.  J.  Bq.  441;  Holdrege  v. 
Owynne  (1866)  18  N.  J.  Bq.  26;  Averill  v.  Loucks 

(1849)  6  Barb.  19;  King  v.  Wiloomb  0649)  7  Barb.  888; 
Parker  v.  Parker  0878)  65  Barb.  205;  Coles  v.  Coles 
(1818)  15  Johns.  160,  8  Am.  Dec  231;  Buckley  v. 
Buckley  (1860)  11  Barb.  74;  Buchan  v.  Sumner  (1847) 
2  Barb.  Ch.  107,  5L.  ed.  612, 47  Am.  Dec  806:  Fair- 
child  V.  Fairchild  (1876)  64  N.  T.  471,  affirming  0875) 
5  Hun,  407;  Chester  v.  Diokerson  (1878)  54  N.  T. 
1,  18  Am.  Bep.  560;  Van  Brunt  v.  Applegate  (1871) 
44  N.  T.  544;  Lawrence  v.  TKfVvt  (1849)  6  Bill. 
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Illinois  HaPBEUB  Couut. 


Not., 


The  two  causes,  here  coDBoHdated  by  agree- 
ment, inyolve  two  appeals:  One  is  the 
appeal  of  the  Robinson  Bank,  which  brings 
up  for  review  the  action  of  the  lower  courts 
in  sustaining  the  Emmons  mortgages,  and 
refusing  to  remove  the  same  as  clouds.  The 
other  is  the  appeal  of  Thomas  V.  Lamport, 
which  questions  the  action  of  the  lower  courts 
in  refusing  to  sustain  his  mortgage,  and  in 
dismissing  his  cross-bill.  Other  questions 
were  involved  and  other  parties  were  in- 
terested in  the  hearings  heretofore  had  in  the 
circuit  and  appellate  courts,  but,  as  the  rec- 


ord now  stands,  the  only  question  presented 
is  whether  or  not  the  trustee  of  the  bank  holds 
the  title  to  the  land  subject  to  the  lien  of 
said  mortgages,  or  either  or  any  of  them. 

The  material  facts  which  it  is  necessary 
to  state  are  as  follows: 

Prior  to  April,  1888,  said  four  acres  upon 
which  there  was  a  flour  mill  were  owned, 
two  thirds  thereof  by  John  Newton,  and  one 
third  thereof  by  Henry  O.  Wilkin.  Wilkin 
sold  his  one  third  interest  to  one  Dyer,  who 
executed  a  mortgage  thereon  to  secure  the 
purchase  money.    Dyer  died,  and  the  mort- 


107;  DeJmonloo  v.  Guillaume  (1846)  2  Sandf. 
Ch.  886,  7  L.  ed.  89S7:  MacFarlane  v.  MacFarlaDO 
OSH)  82  Hun,  288;  Baxter  v.  Bell  (1879)  19  Hun,  868; 
Tesobmacher  v.  Lens  (1804)  82  Hmi,  694;  Collumb 
V.  Read  (1862)  24  N.  Y.  606;  Hisoock  v.  Phelpe  (1872) 
48  N.  T.  97;  Greenwood  v.  Marvin  a888)  Ul  N.  T. 
428;  Struthera  v.  Pearoe  (1873)  fil  N.  T.  897;  Sagre  v. 
Sherman  (1849)  2  N.  T.  417;  Haynes  v.  Brooks  (1871) 
8  N.  T.  av.  Proa  Bep.  106;  Bank  v.  Grote  (1884)  18 
Jones  ft  8. 275:  Tarbel  v.  Bradley  (1878)  7  Abb.  N.  C. 
979;  Oox  v.  McBumey  (1848)  2  Sandf.  661:  Leary  v. 
BoRgs  0886)  1  N.  Y.  S.  B.  971;  Chamberlln  v.  Cbam- 
berlin  (1878)  12  Jones  *  8.  116;  Smith  v.  Jackson 
(1888)  2  Bdw.Ch.  28. 6  L.  ed.  296;  Martin  v.WaKener 

(1878)  1  Tbomp.  ft  a  618;  Smith  v.  Tarlton  (1847)  2 
Barb.  .Ch.  888, 5  L.  ed.  606;  Bissell  v.  Harrington 

(1879)  18  Hun.  81;  Deming  v.  Oolt  (1850)  8  Sandf.  284; 
Maloy  V.  Associated  Lace  Makers  Co.  (1890)  28  N.  Y. 
8.  B.  786;  WiUiams  v.  Gillies  a877)  68  How.  Pr.  429; 
Dawson  v.  Parsons  0894)  10  Misc.  428;  Smith  v. 
Dan  vers  (1862)  6  Sandf.  669;  King  v.  Weeks  (1874)  70 
N.  a  872;  Boss  v.  Henderson  (1877)  77  N.  0.  170* 
Marvin  V.  Trumbull  (1888)  Wright  (Ohio)  886:  Bam- 
melsberg  v.  MttoheU  (1876)  89  Ohio  St.  22,68;  Nor- 
walk  National  Bank  v.  Sawyer  (1888)  88  Ohio  St. 
889;  Greene  v.  Greene  (1824)  1  Ohio,  63^  18  Am.  Dec. 
642;  Page  v.  Thomas  (1886)  4S  Ohio  St.  88, 64  Am.  Bep. 
799;  Ludlow  v.  Cooper  (1854)  4  Ohio  St.  9;  Knott  v. 
Knott  (1876)  6  Or.  142;  MiUcr*s  Betate  (1886)  14  Pa.  Co. 
Ot  Bep.  147;  Clark's  App.  (1872)  72  Pa.  142;  Foster's 
App.  (1878)  74  Pa.  891, 15  Am.  Bep.  668;  Hale  v.  Hen- 
rie  (1884)  2  Watts,  148, 27  Am.  Deo.  289;  Measoo  v. 
Kaine  a869)  68  Pa.  886;  Fbster  v.  Barnes  (1876)  81  Pa. 
877:  Abbott's  App.  a866)  60  Pa.  284;  Sbafer'S  App. 
(1884)  106  Pa.  40:  Bidgway*8  App.  0860)  16  Pa.  177, 68 
Am.  Deo.  686;  Warriner  v.  Mitchell  (1889)  128  Pa. 
161;  ModerweUv.Mulli8ona868)21Pa.267;  Collner 
▼.  Greig  (1890)  187  Pa.  606;  West  Hickory  Mln.  Asso. 
V.  Beed  a876)  80  Pa.  88;  Patterson  v.  Sllliman  (1867) 
28  Pa.  804;  Lancaster  Bank  V.  Myley  (1860)  18  Pa.  544: 
Wood  V.  Witherow  (1871)  8  Ptaila.  617;  Kramer  v. 
Arthurs  (1847)  7  Pa.  166;  MoDermot  v.  Laurence 
(1821)  7  Serg.  ft  B.  440, 10  Am.  Dec.  468:  Du  Bree  v. 
Albert  0882)  100  Pa.  488;  Black  v.  Selpt  (1877)  12  Pblla. 
860;  Brwin*8  App.  (1861)  89  Pa.  686, 80  Am.  Dec.  542; 
Tilllngbast  v.  Champlin  (1866)  4  B.  I.  178, 07  Am. 
DeaSlO;  Providence  v.  BuUock(1884)  14  B.L868; 
Lime  Bock  Bank  v.  Ptaetteplaoc  (1864)  8  B.  L  66; 
Boyce  v.  Coster  (1860)  4  Strobh.  Bq.  25;  NViuslow  v. 
Chiffelle  (1824)  Harp.  Bq.  25;  Betts  v.  Letcher  0890) 
1  S.  Dak.  182:  Williamson  v.  Fontaln  (1874)  7  Baxt. 
212;  Piper  v.  Smith  (1858)  1  Head,  93;  Hunt  v.  Ben- 
son  0841)  2  Humph.  459;  Boyers  v.  Elliott  (1846)  7 
Humph.  204;  Moreau  v.  SalTarans  (1866)  8  Soeed,  695, 
67  Am.  Dec.  682;  Murrell  v.  Mandelbaum  (1892)  85 
Tex.  22;  Knauss  v.  (Tahoon  (1891)  7  Utah,  182;  Dewey 
V.  Dewey  0868)  86  Vt.  666;  Hughes  v.  Allen  (1894)  66 
Vt.  95:  Willis  V.  Freeman  0861)  86  Vt.  44,  82  Am. 
Dec.  619:  Brooke  v.  Washington  0851)  8  Gratt.  248, 
66  Am.  Dec.  142;  Davis  v.  Christian  (1869)  15  Gratt. 
11:  Hardy  v.  Norfolk  Mfg.  Co.  (1885)  80  Va.  404: 
Wheatley  v.  Calhoun  (ISU)  12  Leigh,  264, 87  Am.  Dea 
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654;  Jones  ▼.  Neale  0866)  2  Patton  ft  H.  (Va.)  839; 
McCuUy  ▼.  McCuUy  0888)  78  Va.  160;  Digg  v.  Brown 
0884)  78  Va.  202;  Pierce  v.  Trigg  0889)  10  Leigh. 
406;  Christian  v.  Bills  (1845)  1  Gratt.  402:  Edgar  v. 
Donnelly  (1811)  2  Munf .  887;  Forde  v.  Herron  (1814) 
4  Munf.  816;  Fbwler  v.  Bailley  (1861)  14  Wis.  126;  Weld 
V.  Johnson  Mfg.  Co.  0898)  86  Wis.  562;  Bergeron  v. 
Blohardott  (1882)  66  Wis.  129;  Bird  v.  Morrison  (1860) 
12  Wis.  188;  Biedeburg  v.  Schmitt  0888)  71  Wis.  644: 
Kruschke  v.  Stefan  (1892)  88  Wis.  878;  lU  Bansom 
(1888)  17  Fed.  Bep.  831;  Sprague  Mfg.  Co.  v.  Hoyt 
(1886)  29  Fed.  Bep.  421;  McKinnon  v.  McKinnon 
(1886)  66  Fed.  Rep.  409;  Logan  v.  Greenlaw  (1886)  26 
Fed.  Bep.  299;  Be  Codding  ft  Bussell  (1U81)  9  Fed. 
Bep.  849;  Perin  v.  Megibben  (1892)  6  U.  S.  App.  848, 
68  Fed.  Bep.  86;  Megibbcn  v.  Perin  0892)  49  Fed. 
Bep.  188;  Ames  v.  Amea  (1888)  87  Fed.  Bep.  80;  Hol- 
laday  v.  Land  ft  Blver  Imp.  Co.  (1883)  67  Fed.  Bep. 
774;  Brown  v.  Slee  (1881)  108  U.  &  828, 26  L.  ed.  618; 
AUen  v.Witbrow  0884)  UO  U.  S.  119,28  L.  ed.  90;  Mar- 
rett  v.Murphy  (1876)  11  Nat.  Bankr.Beg.  181:  Hlscock 
V.  Jaycoz  (1875)  12  Nat.Bankr.  Beg.  S07;  Clay  v.Free- 
man  (1886)  118  U.  &  97, 80  L.  ed.  104;  Piatt  v.  Oliver 
0842)  8  McLean,  27;  Biddle  v.  WhitehiU  O890)  186  D.S. 
621, 84  L.  ed.  282;  Claggett  v.  Kllbonme  (1862)  66  U.S. 

1  Black,  846, 17  L.  ed.  218;  Lyman  v.  Lyman  (1829)  2 
Paine,  a  C.  U;  Shanks  v.  Klein  (1881)  104  U.  S.  18, 26 
L.  ed.  686;  Klein  v.  Shanks,  16  Alb.  L.  J.  16; 
Hozie  V.  Carr  0882)  1  Sumn.174:  Phillips  v.  Phillips 

0882)  1  Myl.  ft  K.  649, 7  Cond.  Ch.  Bep.  208, 1  L.  J. 
Cb.  N.  S.  214;  Fereday  v.  Wight  wick  (1829)  1  Buss, 
ft  M.  46.  Taml.  260;  BeU  v.  Phyn  (1802)  7  Vea.  Jr.  468; 
Fereday  v.  Wightwick  (1827)  4  Cond.  Ch.  Bep.  114, 4 
Buss.  114, 6  L.  J.  Ch.  60;  Broom  v.  Broom  0834)  9 
Cond.  Ch.  Bep.  168, 8  MyL  ft  K.  448:  Bandall  ▼.  Ban- 
dall  (1885)  10  Cond.  Ch.  Bep.  6^  7  Sim.  271, 4  L.  J.  Cb. 
N.  8.  187;  Thornton  v.  Dlzon  0791)  8  Bro.  Ch.  ISO; 
Darby  v.  Darby  (1866)  8  Drew.  486. 2  Jur.  N.  S.  271^ 
25  L.  J.  Ch,  871, 4  Week.  Bep.  4KI;  Smith  v.  Smith 
(1800)  5  Ves.  Jr.  189;  Bipley  v.  Waterworth  (1802)  7 
Vea.  Jr.  424;  Featherstonhaugh  v.  Fenwick  (1810)  17 
Ves.  Jr.  298;  Crawsbay  v.  Maule  (1818)  1  SwansL  495; 
Kx  parte  Neale,  Re  Laurence,  Case  of  the  Bank  of 
Ensriand  (1861)  8  DeG.  F.  ft  J.  646;  Re  Streatfield 
0861)  7  Jur.  N.  S.  716,  80  L.  J.  Bankr.  25. 9  Week. 
Rep.  892,  4  L.  T.  N.  8. 601;  Morris  v.  Kearsley  {1837) 

2  Younge  ft  C  Bzcfa.  189;  Klrkpatrlck  v.  Sime 
6  Pat.  Sc  App.  Cas.  826:  Waterer  v.  Waterer 
(1878)  L.  B.  15  Bq.  402;  Bllgh  v.  Brent  (1836)  2  Younge 
ft  C.  Bxch.  268, 6  U  J.  Bxch.  N.  S.  58:  Wylle  v.Wylie, 
4  Grant,  Ch.  (C7.  C)  278;  Atty-Gen.  v.  Hubbuck 

0883)  L.B.  10Q.B.  Div.  488, 52  L.  J.  Q.  a  464,  48  L.  T. 
N.  S.  606;  Houghton  v.  Houghton  (1841)  11  Sim.  491, 
10  L.  J.  Ch.  N.  &  810, 6  Jur.  528;  Selkrlg  v.  Davies 
(1814)  2  Dow,  P.  C.  280;  Re  Wilson,  Wilson  v.  Hollo- 
way  0898)  2  Ch.  84a 

Although  the  company  Is  a  corporation  and  the 
shares  are  assignable,  and  one  shareholder  is  not 
answerable  for  the  acts  ot  another  in  relation  to 
the  partnerBhlp  concern.    Bllgh  v.  Brent,  tuura. 

The  rule  is  founded  upon  the  ground  of  a  trust  irn* 
posed  upon  all  who  hold  the  legal  title  on  behalf  ol 
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gage  80  fflTen  bj  him  was  foreclosed.  This 
one- thira  interest  was  sold  under  the  decree 
of  foreclosure  on  April  20,  1883,  to  John  S. 
Emmons,  for  $8600,  and  a  certificate  of  sale 
was  issued  to  Emmons  by  the  master.  By 
arrangement  between  Wilkin  and  John  8. 
Emmons,  the  latter  gave  to  the  former,  in 
payment  of  the  purchase  money,  two  notes, — 
one  for  $2000,  secured  upon  a  farm,  and  the 
other  for  $1500,— dated  April  24,  1883,  due 
on  or  before  April  24,  1884,  with  Willis 
Emmons,  a  brother  of  John  B.,  as  surety 
thereon.    Subsequently,   suit  was  brought 


upon  this  note  for  $1500,  and  Judgment  ob- 
tained affainst  Willis  Emmons,  who  paid  the 
whole  o?  the  judgment,  no  part  thereof  be- 
ing paid  by  John  8.  Emmons.  A  few  days 
after  the  purchase  of  the  one-third  interest 
by  John  8.  Emmons  at  the  master's  sale,  John 
Newton  sold  an  undivided  one- third  interest 
in  the  four  acres,  except  three  fourths  of  an 
acre  in  the  norUieost  comer  thereof,  to  the 
appellant,  Frank  O.  Miller,  for  $3000,  and 
executed  a  deed  therefor  to  Miller.  It 
would  appear  from  the  eyldence  that  Newton 
resided  upon  the  three  quarters  of  an  acre. 


all  partnership  objects,  and  saoh  trast  onoe  dis- 
charged the  residue  resumes  its  former  charaoter. 
Huston  y.  Neil  (1878)  41  Ind.  504. 

The  dootrtoe  establisbinff,  by  equitable  flotloii, 
iMurtnershlp  real  estate  as  personalty,  is  in  favor  of 
trade  and  for  the  benefit  of  surylyiDfr  partners  and 
firm  creditors,  and  the  Minnesota  statutes  have 
not  changed  the  doctrine.  Karrett  v.  Murphy 
0876)  11  Nat.  Bankr.  Reg.  18L 

The  theory  being  that  every  person  who  shares 
In  the  proflts  deprives  creditors  of  parties  of  the 
means  of  payment,  Williams  v.  Gillies  (1876)  68 
How.  Pr.  4S9. 

Real  property  held  In  the  Joint  names  of  the  firm 
as  partnership  stock  is  regarded  at  law  as  held  and 
owned  by  the  partners  aa  tenants  In  common, 
where  there  Is  no  agreement  or  understanding  to 
the  contrary,  and  will  be  so  treated;  in  equity,  how- 
ever,  it  is  regarded  as  held  in  trust  as  partnership 
property,  su  bjeot  to  the  rules  applicable  to  personal 
estate  and  liable  to  the  claims  of  the  partner  inter 
se,  and  to  the  partnership  debts  and  UabiUties. 
Qalbraith  v.  Gedge  (1866)  16  B.  Mon.  SBL 

Lands  bought  by  a  commercial  concern  for  the 
purpose  of  the  partnership  concern  are  considered 
in  equity  as  forming  a  part  of  the  partnership  fund 
and  stock  In  trade,  particularly  during  the  lives  of 
the  partners.'  Lyman  v.  Lyman  (1829)  8  Paine,  0. 
O  U. 

The  ground  of  tbe  equitable  doctrine  appears  to 
be  a  speolflo  interference  of  equity  In  ftivor  of 
commerce,  whereby  the  trust  is  separated  from  tbe 
legal  estate,  the  latter  being  left  to  pass  according 
to  tbe  nature  of  the  property;  the  trust  estate  is 
made  subject  to  the  rules  of  partnership  personal 
property,  so  far  as  concerns  the  interests  of  the 
partners  in  relation  to  one  another,  and  those  who 
are  in  privity  with  them.  Arnold  ▼.  Wainwrlffht 
(1861)  6  Minn.  368,  80  Am.  Dec.  448. 

Such  doctrine  is  a  necessfiry  sequence  of  the  prin- 
ciple, which  imposes  upon  the  real  estate  its  char- 
acter of  assets,  as  well  for  the  settlement  and 
liquidation  of  the  accounts  between  tbe  partners 
as  to  answer  the  demand  of  creditors.  Whitney  v. 
Gotten  (1876)  68  Miss.  689. 

Land  thus  acquired  or  obtained  as  a  means  of 
collection  and  taken  in  payment  of  a  firm  debt, 
acquires  many  of  the  incidents  of  personal  prop- 
erty, BO  far  as  an  adjustment  and  settlement  of  the 
partnership  accounts  are  concerned.  Bspy  v. 
Comer  (1884)  76  Ala.  60L 

It  is  considered  personalty  to  the  extent  that  it 
is  under  the  control  of  tbe  cbaDcellor  In  making  a 
final  adjustment  of  the  aHairs  of  the  partnership, 
or  in  maishallng  assets  among  tbe  creditors. 
Manck  ▼.  Mauck  a870)  64  n.  281. 

The  doctrine  Is,  however,  purely  equitable,  and 
the  legal  title  with  all  the  characteristics  of  realty 
attaches  to  it,  until  It  is  so  applied  to  partnership 
wants.    Etopyv.  (?omer,  supra. 

Equity  interfering  for  equitable  purposes  only. 
WUoozv.  Wilcox  (1866)  18  Allen.  862. 

And  win  not  act  upon  doubtful  proof,  particu- 
larly when  the  rights  of  strangers  or  third  parties 
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are  affected.  National  Union  Bank  of  Maryland  v. 
National  Mechanics*  Bank  of  Baltimore  (Md.)  Dec 
IS,  1894,  where  the  required  evidence  pointed  out 
the  property  being  that  of  the  individual  members. 

Three  tbings  are  necessary  to  constitute  real  es* 
tate  partnership  property;  first,  it  must  be  pur- 
chased for  that  purpose;  secondly,  it  must  be  ap- 
propriated thereto,  and  thirdly.  It  must  be  paid 
for  with  partnership  funds.  Pepper  v.  Pepper 
(1887)  84  ni.  App.  816;  Messer  v.  Messer  (1879)  68  N. 
H.d76b 

It  most  have  been  purchased  for  partnership 
purposes  and  on  partnership  account,  or  must  in 
some  form  have  been  voluntarily  subjected  by  the 
legal  owner  to  the  equitable  rights  and  liens  of  all 
the  partners  and  of  the  partnership  creditors. 
Chamberlain  v.  Chamberlain  (1878)  18  Jones  ft  8L 
116. 

Facts  must  concur  in  order  to  constitute  real  es- 
tate  partnership  property,  namely,  acquisltloa 
with  partnership  funds  or  on  partnership  credit* 
and  it  must  be  for  tbe  use  of  the  partnership, 
Hatchett  v.  Blanton  0888)  78  Ala.  428,  following 
Ware  v.  Owens  (1868)  48  Ala.  818,  94  Am.  Dec  612; 
Owens  V.  GoUins  (1868)  88  Ala.  887;  Hoxle  v.  Oarr 
0838)  1 8umn.  198. 

Tt  should  not  only  have  been  purchased  with 
partnership  funds  but  it  should  have  been  used 
for  partnership  purposes.  Oox  v.  McBumey  (1849) 
8  Sandf .  668;  Orawshay  v.  Maule  (1818)  1  Bwanst.  508; 
PhlUips  V.  Phillips  (1889)  1  Myl.  A;  K.  649, 7  Cond.  Oh. 
Bep.Sne,  1  L.  J.  Ch.  N.  8. 814;  Fereday  v.  Wight  wick 
(1889)  1  Buss,  ft  M.  46,  TSml.  880. 

A  decree  in  equity  making  real  estate  partnership 
property  Is  conclusive  upon  the  partners  who  are 
parties  to  the  bill,  and  a  sale  made  thereunder  will 
pass  their  interests.  Foster  v.  Barnes  (1876)  81  Pa. 
877. 

Where  real  estate  becomes  partnership  property, 
fixtures  attached  by  the  partners  may  become  pari 
of  It.  Robertson  v.  Oorsett  (1878)  89  Mich.  777; 
Christian  v.  Dripps  (1867)  28  Pa.  871. 

It  depends  mainly  upon  the  question,  whether  or 
not  the  property  has  been  brought  into  the  firm 
as  part  of  the  joint  stock.  Brown  v.  Morrill  (1891) 
46  Minn.  488;  Biedeburg  v.  Schmltt  (1888)  71  Wis.  644. 

And  the  transaction  must  be  construed  with 
reference  to  the  character  of  the  property,  and  the 
legal  rules  applicable  to  fL  Williams  ▼.  GlllieS 
a878)76N.Y.  197. 

When  land  is  conveyed  to  the  several  partners. 
It  is  Indispensable  that  it  should  be  sctually  used 
for  partnership  purposes,  or  that  a  positive  agree- 
ment should  be  proved  making  it  partnership  prop- 
erty. Fairchlld  v.  Fairchild  (1876)  64  N.  Y.  471,  af. 
firming  (1876)  6  Hun,  407. 

Yet  a  special  agreement  that  real  estate  pur- 
chased with  partnership  funds  and  used  for  part- 
nership purposes  is  not  necessary  for  the  purpose 
of  constituting  it  partnership  property.  Jarvls  v« 
Brooks  (1858)  87  N.  H.  87,  69  Am.  Dec.  368. 

Where  tenants  In  common  are  prima  facie  also 
copartners  in  business,  and  partnership  funds  have 
been  expended  In  the  purchase  of  real  property  for 
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excepted  from  Miller'g  deed.  ThereupoD, 
Kewton,  being  the  owner  of  an  undivided  one 
third  of  the  four  acres,  and  Emmons,  being 
the  holder  of  a  master's  certificate  of  sale  of 
an  undivided  one  third  of  the  four  acres,  and 
Miller,  being  the  owner  of  an  undivided  one 
third  of  three  and  one- quarter  acres  of  said 
four  acres,  formed  a  partnership,  under  the 
firm  name  of  Newton,  Emmons  &  Miller,  to 
engage  in  the  business  of  milling  and  buy- 
ing and  selling  grain.  There  were  no  writ- 
ten articles  of  partnership.  The  partnership 
arrangement  was  oral  merely.    The  business 


of  the  firm  was  done  in  the  mill  upon  the 
land.  In  August,  1888,  the.firm  was  indebted 
to  the  Robinson  Bank  in  the  sum  of  $5400  for 
advances  made  to  it  by  the  bank  for  use  in 
the  grain  business,  and  to  pay  for  improve- 
ments in  the  mill  machinery ;  and,  when  the 
bank  called  for  payment  of  this  amount, 
Newton  and  Miller  each  paid  one  third  of 
it, — $1800, — but  John  8.  jQmmons  gave  the 
bank  his  note  for  $1800,  dated  August  28. 
1888,  due  four  months  after  date,  wi£  Wiley 
8.  Emmons  and  William  W.  Walter  as 
sureties  thereon ;  the  former  being  his  father, 


the  use  of  the  copartnership,  and  the  same  has 
been  used  for  partnership  purposes  by  agreement 
to  that  end,  it  is  to  be  treated  in  equity  as  partner- 
ship assets  and  Is  liable  for  the  debts  due  to  the 
creditors  of  the  copartnership,  Hlsoook  v.  Phelps 
(1872)  49  N.  T.  106. 

And  It  is  of  no  consequence  whether  the  parf^ 
nersfalp  Is  for  a  definite  or  an  Indefinite  period. 
ICltohell  V.  Read  (1872)  61  Barb.  810. 

There  must,  however,  be  satisfactory  evidence 
of  an  appropriation  of  the  property  to  the  use  of 
the  company,  for  the  purpose  of  making  it  a  part 
of  the  stock  in  trade.  Richards  v.  Hanson  (1860) 
Ifll  Mass.  484. 

The  manner  in  which  and  the  purposes  for  which 
ft  is  used,  the  conduct  of  the  parties  in  applying 
the  partnership  funds  In  payment  and  mainte- 
nance of  the  property  are  facts  which  authorize  a 
referee  to  hold  it  partnership  property.  Everett 
▼.  Schepmoes  (1876)  6  Hun,  480. 

Usually  it  is  not  so  unless  partnership  assets  have 
been  used  to  purchase  It,  or  unless  it  was  put  in 
originally  as  a  part  of  the  joint  estate.  Reynolds 
▼.  Ruckman  (1876)  86  Mich.  80. 

A  stipulation  in  partnership  articles,  that  at  the 
termination  of  the  partnership  the  property  shall 
be  sold  for  the  payment  of  debts,  shows  the  oriiri- 
nal  understanding  of  the  parties  that  real  estate 
was  to  be  treated  as  partnership  effects,  and  not  as 
an  estate  in  lands  held  in  common.  Greene  y, 
Greene  a824)  1  Ohio,  686, 18  Am.  Dec.  642. 

It  by  no  means  follows,  however,  from  the  opera- 
tion of  such  real  estate  by  the  firm,  the  transactions 
of  each  operation  being  entered  in  the  same  books, 
kept  entirely  distinct  and  separate  from  those  of 
the  other,  that  real  estate  used  for  partnership  pur- 
poses is  partnership  property,  a  contrary  presump- 
tion prevaUing  wbien  the  title  Is  not  in  the  firm,  to 
rebut  which  it  must  be  shown  either  that  it  was 
paid  for  with  firm  money,  or  that  an  agreement  ex- 
isted to  treat  it  as  common  stock.  Shafer^  App. 
(1884)  106  Pa.  49. 

There  must  be  something  more  than  a  mere  com- 
munity of  Interest  to  make  parties  partners  in 
land;  there  must  be  a  joint  adventure  with  an 
agreement  to  share  In  the  profits  and  losses  thereof. 
Bird  v.  Morrison  (1800)  12  Wis.  168. 

So  when  the  title  is  in  the  name  of  one  member 
of  the  firm,  the  presumption  is  that  it  is  his  indi- 
vidual property  until  shown  to  belong  to  the  firm. 
Jones  V.  Smith  (1880)  81 8.  C  SSn, 

Yet  property  which  has  been  used  and  treated  as 
partnership  property  cannot  be  presumed  to  be- 
long to  one  partner  simply  because  he  has  paid  for 
It,  for  the  presumption  in  such  case  is  rather  that 
the  property  in  question  was  his  contribution  to 
the  common  stock.  Be  Farmer,  JZ^  parte  GrUBn 
a878)  18  Nat.  fiankr.  Reg.  Ml. 

Thus  land  credited  to  a  partner  holding  the  legal 
title  thereto,  charged  in  the  firm  books  and  used 
for  the  firm  purposes.  Is  partnership  property. 
Bergeron  v.  Richardott  (1882)  66  Wis.  120. 

And  if  the  funds  be  advanced  to  such  partner,  or 
If  he  gets  credit  in  the  firm  books  for  the  amount 

t7L.  aA. 


Invested  In  such  purchase  for  firm  purposes,  It  is 
partnership  property  though  he  retain  the  legal 
tlUe.    Boyers  v.  Elliott  a846)  7  Humph.  204. 

The  simple  fact  that  land  has  been  paid  for  out 
of  partnership  funds  is  not  of  itself  sufficient  to 
stamp  it  with  the  character  of  personalty,  and  sub- 
ject it  to  the  lien  of  partnership;  it  must  have  been 
necessary  for  the  conducting  of  the  business  of  the 
partnership,  and  there  must  be  some  contract  or 
agreement,  either  express  or  implied,  that  It 
should  be  converted  into  personalty.  Robertson 
V.  Baker  (1866-7)  11  Fla.  102. 

But  where  purchased  with  funds  put  in  by  two 
partners  as  their  share  of  capital  for  partnership 
purposes  and  improved,  it  is  partnership  prop- 
erty though  conveyed,  to  them  in  common.  Na- 
tional Bank  of  the  Metropolis  v.  Sprague  (1869)  20 
N.  J.  Bq.  18. 

And  so  It  Is  where  contributed  to  capital  stock 
by  one  partner,  at  an  estimated  valuation  inven- 
toried and  carried  to  the  stock  account,  although 
he  has  the  legal  title.    Clark*s  App.  (187!^  79  Pa.  142. 

Also  where  the  purchase  is  made  by  the  financial 
partner  for  the  promotion  of  the  business  and  Im- 
proved with  firm  money.  Lacy  v.  Hall  (1861)  87  Pa. 
860. 

The  mere  fact  that  land  Is  bought  with  partner- 
ship fun<tsis  ordinarily  not  sufficient,  where  the 
conveyaui'e  is  made  to  one  alone  and  the  property 
is  never  used  for  partnership  purposes.  Richards 
y.  Manson  (I860)  101  Mass.  484. 

And  this  Is  so  even  though  the  rents  and  profits 
thereof  may  have  gone  into  the  partnership  busi- 
ness.    Rammelsberg  v.  Mitchell  (1876)  29  Ohio  St. 

mrMb 

The  fact  that  land  was  acquired  during  the  ex- 
istence of  the  partnership,  and  in  the  firm  name 
alone,  has  been  held  not  sufficient  evidence  to  es- 
tablish it  as  partnership  stock.  Alklre  v.  Kahle 
(1888)  128  ni.  486;  MurreU  v.  Mandelbaum  (1882)  86 
Tex.  22. 

So  the  mere  use  of  the  property  by  the  firm  does 
not  impress  upon  it  the  character  of  partnership 
property,  it  not  being  an  uncommon  thing  for  a 
partnership  to  use  the  property  of  its  several  mem- 
bers, or  of  a  preceding  partnership.  Hatchettv. 
Blanton  (1882)  78  Ala.  428. 

And  such  use  by  the  sulferanoe  of  the  legal 
owner  does  not  operate  to  devest  his  title.  Cham- 
berlin  v.  Chamberlin  (1878)  12  Jones  ft  S.  116. 

The  fact  that  lands  were  purchased  during -the 
existence  of  a  firm  with  partnership  moneys,  the 
title  being  taken  in  the  name  of  one  partner.  Is 
but  a  single  persuasive  circumstance  tending  to 
show  that  there  are  partnership  assets.  MoKin- 
non  V.  McKlnnon  (1806)  66  Fed.  Rep.  400. 

And  the  mere  fact  that  tenants  in  common  are 
also  partners  does  not  of  itself  invest  real  estate 
with  any  of  the  characteristics  of  personalty,  nor 
is  the  fact  that  it  was  paid  for  out  of  partnership 
money  decisive  of  the  question.  LIndley  v.  Davis 
(1887)  7  Mont.  206. 

Taking  a  deed  in  the  Joint  name  of  two  persons 
who  are  partners  will  not  of  itself  render  the  real 
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and  the  Utter  his  father-in-law.  Sabee- 
quently,  the  bank  sued  and  obtained  judg- 
ment upon  this  note,  and  the  judgment  waa 
paid,  one  half  by  Wiley  8.  KmmonB,  and 
one  half  by  Walter,  but  no  part  thereof  by 
John  8.  Emmona.  The  firm  continued  to  do 
business  until  September  2,  1884,  at  which 
time  it  had  become  indebted  to  the  bank  in 
the  sum  of  $21,685.32,  and  to  Tarioua  other 
creditors  in  various  amounts.  It  is  oonoeded 
that  the  firm  was  then  insolvent 

Miller  had  executed  a  note,  dated  May  1, 
1888,  payable  on  or  before  September  1, 1884, 


to  the  order  of  said  Lamport,  his  brother- in« 
law,  for  the  sum  of  $5500.  On  July  22, 
1884,  he  executed  a  mortgage  to  secure  this 
note  to  Lamport,  upon  his  undivided  one- 
third  interest  In  said  mill  property,  which 
mortgage  was  recorded  on  September  2,  1884. 
On  September  1,  1884,  John  8.  Emmons  ex- 
ecuted two  mortgages  on  his  undivided  one- 
third  interest  in  said  property  (he  having 
obtained  a  master's  deed),^one  to  Willis 
Emmons,  to  secure  him  as  surety  upon  said 
note  for  $1500,  and  the  other  to  Wiley  8. 
Emmons  and  William  W.  Walter,  to  secure 


•state  partnership  property  and  liable  for  partner- 
•hip debts;  there  must  be  some  expresi  act  or  an- 
derstandUiff.  Smith  v.  Jackson  (1833)  2  fldw.  Ch.  S8, 6 
L.ed.205. 

Agtdn^  the  mer^  fact  that  real  estate  to  held  in 
the  joint  names  of  several  owners,  or  in  the  name 
of  one  for  the  beneUt  of  all«  to  no  evidenoe  of  oo- 
psrtnerBhip  between  them  with  respect  to  it. 
Thompson  v.  Bowman  (1M7)  78  U.  8. 6  Wall.  UC,  18 
Ifced.788i 

ITnleis  the  oontraot  under  which  the  partnership 
to  claimed  fairly  excludes  every  oonstraotlon  un- 
der which  the  property  can  retain  its  usual  charao- 
tertotics  of  real  estate,  it  should  beheld  not  to  have 
created  a  partnerehip  m  the  land.  Thompson  v. 
Holden  (188B)  U7  Mo.  118. 

But  the  fact  that  it  to  paid  for  with  partnership 
funds  after  the  death  of  a  partner,  the  conveyance 
belnff  taken  to  the  survivor  and  the  heirs  of  the 
deceased  partner,  does  not  change  its  character  as 
partnership  property.  Matthews  v.  Hunter  0878} 
frMa28B. 

Tbe  mere  assertion  in  an  agreement  relating  to 
the  sale  and  participation  in  the  profits  of  real  es- 
tate, and  reference  to  the  land  *^  said  partnership 
land**  to  not  sufficient  to  constitute  a  partnership 
theretai,  but  the  rights,  duties,  and  interests  of  the 
parties  must  be  read  and  construed  in  order  to  de- 
termine their  true  relationship,  and  the  manner  in 
which  the  land  was  held,  in  order  to  determine  its 
eharaoter.   Thompson  v.  Holden,  supra. 

Yet  an  admisBion  that  the  real  estate  was  princi- 
pally, if  not  wholly,  purchased  with  partnership 
funds,  to  strong  evidenoe  that  It  to  partnership 
property  in  equity,  and  to  ordinarUy  decisive  to  the 
extent  of  the  partnership  investment.  Hoxlev. 
Oarr  (1882)  1 8umn.  1781 

So  the  circumstances  that  payment  was  made 
one  of  partnership  funds,  especially  If  the  property 
porohaaed  was  necesaary  to  the  operations  of  the 
partnership  business,  and  was  actually  so  em- 
ployed,  affords  a  very  cogent  presumption  that  it 
was  intended  to  be  held  as  partnership  property, 
and  in  the  absence  of  all  countervailing  droum- 
stances  will  be  absolutely  decisive.  Hozle  v.  Oarr 
(1888)  1  Sumn.  181;  TUllnghast  v.  CSiampUn  (18S6)  4 
B.L  178, 67  Am.  Dec.  6ia 

But  it  to  not  enough  to  convert  the  partners  into 
tenants  in  common  that  the  lot  was  not  neceesary 
for  partnership  purposes;  if  it  was  acquired  for 
ench  purposes  with  the  joint  funds.  It  becomes  a 
part  of  the  joint  property  though  the  busmess 
eonld  have  been  carried  on  without  it.  Brwln^ 
App.  (X881)  80  Pa.  68S,  80  Am.  Dea  64& 

Where  the  purchase  to  made  and  the  property 
used  for  partnership  accommodation.  It  cannot  at 
common  law,  in  contravention  of  the  Maine  stat- 
Bte,  become  a  joint  estate.   Blake  v.  Nutter  (1841) 

isMcia. 

In  Ospe  Sable  Oo*S  Osse  (18S8-88)  8  Bland,  Ch.  006, 
It  was  held  that  even  though  there  be  a  declaration 
that  the  property  of  the  corporation  should  be  held 
as  real  estate  and  desoend  as  such,  its  personalty 
mustibe  treated  as  regards  the  stookholden  as 
»7  L.  R.  A. 


such,  yet  it  did  not  follow  that  tt  must  be  so  con- 
sidered for  all  purposes. 

Tet  where  the  land  to  purchased  for  the  partneiw 
ship  use,  or  it  has  been  agreed  that  it  shall  be  con- 
sidered partnership  property,  it  to  enough  that  the 
purchase  has  been  made  wltli  partnership  funds. 
Buchan  v.  Sumner  (1847)  8  Barb.  Cb.  166,  5  L.  ed. 
600, 47  Am.  Dec.  806. 

Facts  showing  that  premises  leased  for  oil  and 
mining  purposes  were  treated  as  partnership 
property,  having  gone  into  the  partnership  stock, 
are  evidenoe  of  a  partnership,  and  such  property 
may  be  converted  Into  partnership  assets  for  the 
payment  of  the  partnership  debts.  Brown  v, 
Beecher  a888)  180  Pa.  60QL  Sliafer*s  App.  (1884)  108 
Pa.  40,  dlstingutohed. 

n.  The  quetUon  ef  Intention, 

a.  InoenefoL 

As  to  the  intention  of  the  partners  to  work  a  con* 
version  out  and  out,  see  head  Y III.,  infra. 

There  to  no  rule  that  where  lands  are  bought  by 
partners  In  trade  and  are  paid  for  out  of  the  part- 
nership assets  they  of  necessity  become  part  of  the 
jotat  estate,  nor,  on  the  other  hand,  that  if  they 
are  bought  for  the  purposes  of  the  partnership 
business  they  are  not  joint  estate;  nor  does  the 
form  of  the  conveyance  settle  the  question  which 
must  be  determined  with  reference  to  all  the  cir- 
cumstances of  the  case.  Ex  parte  Neale,  JBe  Laur- 
ence, (Sase  of  the  Bank  of  Bngland  (186U  8  Be  a.  F. 
ftj.646. 

It  would  be  difficult  to  state  anyone  part  or 
stipulation  which  would  be  decisive  of  the  ques- 
tion, except  a  stipulation  expressed  that  they  were 
partners  inUr  se,  and  even  thto  might  be  controlled 
by  other  stipulations  and  the  conduct  of  the  par- 
ties in  relation  to  the  business.  Thompson  v.  Hoi* 
den  (1B08)  117  Ma  118;  McDonald  v.  Matney  (1884)  81 
Mo.  868. 

Land  not  being  ordinarily  a  snbjeot  of  partner^ 
ship  operation,  it  requires  strong  evidence  to  show 
an  totentlon  to  convert  It  into  partnership  stock. 
Brooke  v.  Washington  (1861)  8  Gratt  848,  66  Am. 
Decltt. 

The  question  is,  however,  to  be  determined  from 
the  intention  of  the  parties,  the  above  general  doc- 
trine being  applied  m  all  cases  where  there  to  not 
an  express  agreement  or  circumstances  showing 
a  contrary  intention.  Leoow  v.  Fonee  (1886)  48  Ark. 
697;  Hyman  v.  Peters  (1880)  80  DL  App.  184:  NicoU 
V.  Ogden  a86S)  28  Dl.  888, 81  Am.  Dec.  811:  Loubat 
V.  Nourse  (1868)  6  Fla.  860;  Robertson  v.  Baker  (1867) 
11  Fla.  IflB;  Oalbralth  v.  <3todge  (1866)  16  B  Mon.  681; 
Hogle V.Lowe  (1877)  18  Nev.  886;  Duryeav.  Burt 
a866)  28  GaL  668;  TUlingbast  v.  Champlin  (1866)  4IL 
1. 178, 67  Am.  Dec.  610:  Hoxle  v.  Oarr  (1888)  1  Sumn. 
178:  Ex  parte  Bmly,  1  Roee,  Bankr.  CJas.  64:  Page  v. 
Thomas  (1886)  48  Ohio  St.  88,  64  Am.  Rep.  793;  Lud- 
low y.  (}ooper  (1864)  4  Ohio  St  1;  Rank  v.  Orote 
(1884)  18  Jones  k  B  876;  Ware  v.  Owens  (1668)  42  Ala. 
212,04  Am.  Dec  648;  Buckley  v.  Buckley  (1860)  U 
Barb.  74;  Fairchlld  v.  FairchUd  (1876)  64  N.  Y.  471; 
Providence  v.  Bullock  (1884)  14  B.  L  868;  8hafer*8 
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them  B8  sureties  upon  said  note  for  $1800. 
One  of  these  mortgHges  was  recorded  on  Sep- 
tember 1,  1884,  and  the  other  on  September 
2,  1884.  The  three  mortgages  thus  described 
are  those  which  the  original  bill  asks  to  re- 
move as  clouds.  Newton  has  died  since  this 
suit  was  begun,  but  the  proof  tends  to  show 
that  said  mortgages  were  not  made  with  his 
knowledge.  His  one-third  interest  was  free 
of  mortgage.  The  bank  learned  of  the  mak- 
ing of  these  mortgages  on  September  2,  1884. 
Its  officers  on  that  day  had  an  interview  with 
the  members  of  the  firm,  and  sought  to  obtain 


a  deed  from  them  of  the  mill  property,  offer* 
ing  $16,000  therefor.  Sixteen  thousand  dol- 
lars was  agreed  upon  as  the  value  of  the 
property,  and  was  the  consideration  agreed 
upon  for  the  transfer,  and  was  finally  paid 
therefor  in  credits  on  the  firm  indebtedness  to 
the  bank.  On  September  2,  1884,  Newton 
and  his  wife  and  Miller  and  his  wife  executed 
to  Woodworth,  as  trustee  for  the  bank,  a  deed 
conveying  *'all  of  the  interest  of  the  grantors" 
in  the  four  acres,  except  the  three  quarters 
of  an  acre  above  mentioned.  The  considera- 
tion expressed  in  the  deed  is  $5888.    The 


Ai>p.  (1884)  108  Pa.  40:  Holmes  v.  Self  a881)  70  Ky. 
287;  Collumb  v.  Bead  (1862)  S4  N.  Y.  606. 

A  uDlversal  partnersbip  may  be  created  where 
the  Intention  is  clearly  expressed.  Gray  v.  Palmer 
a858)  0  Cal.  616. 

Wherever  partners  manifest  their  intention  to 
hold  land  as  paitnersbip  stock,  either  by  express 
convention  or  by  their  course  of  dealinff,  it  wHl 
be  treated  as  such  In  all  respects  by  courts  of 
equity.  Sumner  v.  Hampson  (18S8;  8  Ohio,  828, 866, 
82  Am.  Dec.  728. 

If  the  property  has  been  paid  for  with  partner- 
ship funds.  It  is  then  a  question  of  inteation 
whether  the  conveyance  is  to  have  its  le^al  effect 
and  the  parties  are  to  be  treated  as  tenants  in  com- 
moQ.  or  whether  the  land  is  to  be  treated  as  part- 
nership property.  Fairchild  v.  Fairchlld  (1876)  64 
N.  Y.  471,  affirming  (1875)  6  Hun,  407. 

The  question  as  to  whether  or  not  real  property 
is  partnership  stock,  beintf  one  of  intention.  Pep- 
per V.  Pepper  (1887)  24  III.  App.  316;  Hozie  v.  Oarr 
(1832)  1  Sumo.  188;  Fall  River  Whaling  Co.  v.  Bor- 
den  (1852)  10  Gush.  462. 

To  be  ascertained  from  the  partners^  own  acts  and 
agreements.  Arnold  v.  Wainwright  (1861)  6  Ifinn. 
868, 80  Am.  Deo.  448. 

And  gathered  from  the  manner  in  which  the 
members  of  the  firm  have  dealt  with  It.  Lindsay 
V.  Baoe  (Mich.)  Deo.  18, 1894. 

The  contracts,  promises,  or  mutual  understand- 
ings of  the  partners  governing.  Tenney  v.  Simp- 
son (1887)  87  Kan.  363;  Marsh  v.  Davis  (1885)  88  Kan. 
826;  Morrill  v.  Ck)]ehour  (1876)  82  111.  610:  Knott  v. 
Knott  (1876)  6  Or.  142;  Collins  v.  Decker  (1879)  70  Me. 
28;  York  v.  Clemens  a876)  41  Iowa,  96;  Clark's  App. 
a872)  72  Pa.  142. 

The  controlling  element  being  the  intention  with 
which  the  purchase  is  made.  Holmes  v.  Self  (188D 
99  Ky.  207;  Providence  v.  Bullock  (1884)  14  R.  1. 863. 

To  be  gathered  from  all  the  attending  circum- 
ftanoee.  Flanagan  v.  Shuck  (1885)  82  Ky.  617;  Ex 
parte  Neale,  JBe  Laurenoe,  Case  of  the  Bank  of 
England  (1861)  8  De  G.  F.  &  J.  645. 

As  where  the  land  was  purchased  as  an  article 
of  commerce  and  for  speculation;  the  intention  of 
the  partners  stamping  its  character.  Morrill  v. 
Colehour,  mpra;  Boone  v'.  Clark  (1880)  6  L.  R.  A. 
270,120111.466. 

Such  agreement  or  intention  may  be  expressed 
in  the  articles,  or  in  writing  evidencing  its  pur- 
chase, or  verbally.  Wilhlte  v..  Boulware  (1880)  88 
Ky.  160. 

It  may  be  implied  from  the  circumstances  of  the 
purchase  and  the  conduct  of  the  parties.  Itid,: 
Richards  v.  Manson  (1860)  101  Mass.  484. 

All  depends  upon  the  express  or  implied  agree- 
ment of  the  partners.  Arnold  v.  Wainwright  (1861) 
6  Minn.  858,  80  Am.  Dec.  448;  Brown  v.  Morrill  U^Bl) 
46  Minn.  4^  Murrell  v.  Mandelbaum  (1882)  85  Tex. 
S2. 

And  is  to  be  determined  by  the  evidence.  Rank 
▼.  Grote  (1884)  18  Jones  ft  S.  276. 

It  is  a  matter  of  inference  where  not  expressly  de- 
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dared  in  the    partnership  deed.   lUedeburg  v. 
Schmitt  (1888)  71  Wis.  644. 

The  circumstances  of  each  case,  or  the  actuai 
agreement  of  the  parties,  controlling.  Re  Farmer* 
Ex  parte  GrifBn  (1878)  18  Nat.  Bankr.  Reg.  207. 

So  the  intention  may  tie  manifested  in  the  acts 
and  declarations  of  the  partners.  Shafer^  App. 
a884)  106  Pa.  48;  Brwin*s  App.  (1861)  38  Pa.  535. 80 
Am.  Dec.  542;  Abbott's  App.  (1805)  50  Pa.  234;  West 
Hickory  Min.  Asso.  v.  Reed  (1876)  80  Pa.  38;  Collner 
V.  Greig  (1800)  137  Pa.  006;  Warriner  v.  Mitchell  ( 1880) 
128  Pa.  153;  MiUer's  Estate  (1808)  14  Pa.  Co.  CL  Rep. 
147. 

It  may  be  made  a  part  of  the  partnership  stock 
by  parol  agreement  of  the  partners.  Murrell  v. 
Mandelbaum  (1802)  85  Tex.  22;Amold  v.  Wainwright 
(1861)  6  Minn.  868,  80  Am.  Dec.  450. 

No  express  agreement  in  writing  or  otherwise 
being  efisential,  even  in  cases  where  the  legal  title 
to  the  tirm  property  is  not  vested  in  all  of  its  mem- 
bers, but  is  in  one  or  more.  Brown  v.  Morrill  (1891) 
45  Minn.  483;  Ames  v.  Ames  (1888)  87  Fed.  Rep.  80. 

It  being  a  question  of  intention  in  one  case  as  well 
as  the  other.    Lindsay  v.  Race  (Hioh.)  Deo.  18, 1804. 

It  is  enough  if  from  all  the  acts  and  conduct  of 
the  partners  the  court  can  Ih)  satisfied  that  it  waa 
the  thought  and  intention  of  the  partners  to  treat 
it  as  partnership  property.    Ames  v.  Ames,  supra. 

The  manner  in  which  the  accounts  are  kept, 
whether  the  purchase  money  is  severally  charged 
to  the  members  of  the  firm,  or  whether  the  ac- 
counts treat  it  the  same  as  other  firm  property  aa 
to  purchase  money,  income,  expenses,  etc.,  are  con- 
trolling circumstances  in  determining  such  oonten- 
tion,  and  from  these  circumstances  an  intentioQ 
maybe  inferred.  Fairchild  v.  Fairchild  (1876  64  >f. 
Y.  471,  affirming  (1876)  6  Hun«  407;  CoUumb  v.  Read, 
(1862;24N.  Y.5U. 

The  manner  in  which  and  the  purposes  for  which 
it  is  used  and  the  partner^s  conduct  in  applying  part- 
nership funds  in  its  payment  and  maintenance,  are 
also  matters  for  consideration.  Bverett  v.  Sohep- 
moes(1876)6  Hun,  470;  Garrett  v.  Sobeffer  (1872)  4T 
N.  Y.  666;  Buchan  v.  Summer  (1847;  2  Bart».  Ch.  165» 
6  L.  ed.  500, 47  Am.  Dec.  805. 

The  intent  to  consider  real  estate  partnership  as- 
sets  may  be  implied  from  the  fact  that  the  losses  in 
the  transaction  are  to  be  sustained  by  the  assets  of 
the  firm,  and  the  profits  which  may  accrue  are  to 
augment  the  capital  of  the  firm.  Hiscock  v.  Jayoox 
(1876)  12  Nat.  Bankr.  Reg.  516. 

The  fact  that  real  estate  is  purchased  and  paid 
for  with  partnership  funds,  in  the  absence  of  evi- 
dence to  the  contrary,  is  proof  of  an  tntentioa  of 
its  being  partnership  property.  Hunt  v.  Benson 
a841)2Humph.460. 

The  mere  fact  that  the  purchase  of  real  property 
with  partnership  funds,  or  to  pay  a  debt  owing  to 
the  tlrm,  is  sufficient  persumptive  evidence  of  such 
intention,  and  in  the  absence  of  anything  to  the 
contrary,  is  sufficient  to  Justify  the  conclusion  that 
the  real  estate  is  in  eq u1  ty  personal  property.  Page- 
V.  Thomas  (1885)  48  Ohio  St.  88, 64  Am.  Rep.706;  Hoxl* 
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deed  contains  the  words,  ''The  ff  ran  tee  takes 
subject  to  incumbrances  on  the  Interest  con- 
veyed." At  that  time,  John  S.  Emmons  re- 
fused to  join  in  the  deed,  saying  that  $16,000 
was  an  inadequate  consideration.  But  after- 
wards, on  September  4,  1884,  John  8.  Em- 
mons and  his  wife  executed  a  quitclaim  deed 
to  Woodworth,  as  such  trustee,  conveying 
''one  third  individed  interest"  in  the  four 
acres  above  mentioned.  The  consideration 
named  in  this  deed  is  $8,838.83.  On  Sep- 
tember 8,  1884,  Newton  and  Miller  confessed 
judgment  in  favor  of  the  bank  for  $16,252.82, 


and  on  tlie  next  day  John  S.  Emmons  con- 
fessed judgment  in  the  bank*s  favor  for  the 
same  amount.  $16,252. 82  was  the  amount  of 
indebtedness  remaining  due  to  the  bank  after 
crediting  $5888  (which  was  the  agreed  value 
of  Newton's  one- third  interest,  and  the  con- 
sideration named  in  his  and  Miller's  deed  to 
the  bank)  upon  the  total  indebtedness  of 
$21,585.82.  Execution  was  at  once  issued 
upon  these  judgments,  and  levied  upon  cer- 
tain grain  and  other  personal  property  be- 
longing to  the  firm,  which  was  sold  by  the 
sheriff  on  or  about  November  10,  1884,  foi 


V.  OEurr  (1838)  1  Sumn.  178;  Ubler  v.  Semple  (1807)  20 
N.  J.  Eq.  288;  Boes  v.  HeDderson  aSTT)  77  N.  C.  170: 
Bryant  v.  Hcinter  (I8Q0)  6  Bush.  75;  Price  v.  Hicks 
a87i)  14  Fla.  666;  Ck)rnwan  v.  Cornwall  (1860)  6  Bush, 
309;  KiDff  V.  Weeks  a874)  70  K.  C  912;  Hohnes  v. 
Moon  (1872)  7  Helsk.  506;  Clark*s  App.  (1872)  72  Pa. 
142;  Bhafer*8  App.  (1884)  106  Pa.  40. 

Yet  the  payment  of  the  purohase  money  from 
the  partnership  fund  is,  however,  only  prima  facte 
evidence  of  such  Intention.  Providence  v.  Bullock 
a884)  U  R.  L  866. 

But  it  requires  less  evidence  to  overoome  the 
presumption  arisioff  trom  the  pajrment  of  the 
purchase  money  from  the  partnership  fund,  where 
the  land  is  neither  intended  Dor  used  for  partner- 
ship purposes.    Ibid. 

So  the  lights  of  the  pardea  must  be  deduced  from 
their  InteDtioD  ss  shown  by  the  aerreement,  read 
in  the  light  of  surroundiog  circumstances.  Thomp- 
son V.  Holden  (1898)117  Mo.  118. 

Each  case  must  be  determloable  on  its  own 
peculiar  facta.  IMd.;  McDonald  v.  Matney  (1884)  i9 
Mo.  858. 

Which  are  necessarily  a  matter  of  Inference  and 
evidence.    Brown  v.  Morrell   (1891)  45  Minn.  488; 
Arnold  v.Wainwright  a861)  6  Minn.  866. 80  Am.  Dec. 
448;  Sherwood  v.  St.  Paul  ft  C.  B.  Co.  (1875)  21  Minn 
127. 

Their  application  or  use  for  the  purposes  of  the 
concern,  so  as  to  evidence  an  original  understand- 
ing of  the  parties  that  they  are  to  be  treated  as 
such  and  not  -as  an  estate  in  common,  shows  an 
iotentlon.  Wooldridge  ▼.WHkins  (1889)  8  How. 
(Miss.)  880. 

The  rule  being  that  in  order  to  convert  it  into  per- 
sonalty, or  purposes  beyond  these  or  for  all,  there 
must  be  an  agreement  either  express  or  implied  to 
do  so.    Flanagan  v.  Shuck  (1886)  88  Ky.  617. 

The  intention  may  be  shown  by  parol.  War- 
finer  v.  Mitchell  (1889)  128  Pa.  101;  Shafer*s  App. 
(1884)  106  Pa.  40;  Brwln*s  App.  (1861)  89  Pa.  686,  80 
Am.  Dec.  642;  Abbott's  App.  (1865)  50  Pa.  234;  West 
Hickory  Min.  Asso.  v.  Reed  (1875)  80  Pa.  38. 

The  facts  whloh  will  govern  the  quaUty  of  per- 
sonal estate  to  partnership  land  cannot  be  pre- 
sumed, but  must  be  alleged  and  proved,  where  one 
who  la  either  a  purchaser  or  creditor  is  sought  to 
be  affected.  Kepler  v.  Brie  Dime  Sav.  ft  Loan  Co. 
(1882>101Pa.608. 

In  an  action  against  several  defendants  as  part- 
ners, the  plaintiff  is  entitled  to  lay  all  the  facts  of 
the  case  before  the  Jury  in  order  to  determine  the 
question  whether  or  not  the  transaction  is  that  of 
the  partnership  and  as  such  binding  upon  the  part- 
nershiplirm.    Habig  v.  Layne  (1804)  38  Neb.  743. 

Heal  estate  purchased  with  partnership  funds  for 
the  use  of  the  firm,  without  any  intention  of  with- 
drawing the  funds  from  the  firm  for  the  use  of  aU 
or  any  of  the  members  thereof  as  individuals,  is  in 
equity  to  be  considered  and  treated  as  the  property 
of  the  members  of  the  firm  collectively.  Sage  v. 
Sherman  (1819)2  N.  Y.  428. 

Partners,  being  the  owners  of  the  money  whloh 
pays  for  the  title,    have  the  power   of  direct- 
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ing  its  application  to  suit  their  own  purposes,  and 
to  secure  the  identity  of  its  character  in  the 
kind  of  title  they  take  for  it,  and  therefore  if  they 
take  the  title  to  themselves  as  tenants  in  common, 
instead  of  as  partners,  they  by  their  own  election 
stamp  the  character  of  the  title  taken  as  to  those 
who  afterwards  deal  with  them.  Bbbert*s  App. 
(1871)  70  Pa.  70. 

When,  however,  during  the  existence  of  a  part- 
nership, real  estate  is  purchased  with  partnership 
funds  and  the  title  thereto  is  taken  in  the  name  of 
one  memt)er  of  the  firm  the  real  estate  so  acquired 
does  not  become  a  part  of  the  Urm  assets,  unlesi 
such  was  the  intention  of  the  partners.  MoKlnnoi> 
V.  McKinnon  (1803)  66  Fed.  Bep.  400;  TUllnghast  v 
Champlln  (1856)  4  B.  T.  173, 67  Am.  Dec.  610:  Ludlow 
V.  Cooper  (1854)  4  Ohio  St.  1;  GoUiimb  v.  Bead  (1862) 
24  N.  Y.  605;  Bucban  v.  Sumner  (1847)  2  Barb.  Ch.  165» 

5  L.  ed.  600,  47  Am.  Dec.  805;  Page  v.  Thomas  (1885) 
43  Ohio  St.  88, 54  Am.  Bep.  788. 

Therefore,  where  there  is  no  positive  evidencr 
that  real  estate  purchased  by  one  partner  is  part- 
nership property,  the  whole  matter  resting  upon 
circumstances,  such  circumstances  must  be  strong 
and  carry  with  them  the  full  conviction,  in  ordei 
to  justify  a  specific  recovery  of  such  property 
after  a  great  lapse  bt  time  by  the  heirs  of.  a  de 
ceased  partner.    Hart  v.  Hawkins  (1814)  3  Bibb,  60i^ 

6  Am.  Dea666. 

Although  land  is  not  purchased  with  partnership 
funds,  but  with  the  separate  funds  of  the  parties  In 
equal  proportion,  upon  an  understanding  that  ft  Is 
to  be  considered  and  treated  as  partnership  proi>- 
erty,  it  will  be  considered  as  such.  Ludlow  v. 
Gooper,  su2>rci. 

Property  purchased  with  partnership  funds  does 
not  of  necessity  become  partnership  property,  if 
that  is  not  the  intention  of  the  parties;  especially 
in  all  cases  steering  wide  of  fraud  and  breach  of 
trust.  Hoxle  v.  Carr  (183S)  1  Sumn.  178;  Ex  parte 
Bmly,  1  Bose,  Bankr.  Gas.  64. 

The  use  to  which  the  property  is  applied  does 
not  necessarily  determine  the  question  as  to 
whether  it  is  to  be  treated  as  personal  or  real 
estate,  but  it  is  the  intention  with  which  the  pur- 
chase is  made  that  is  the  controlling  element. 
Holmes  v.  Self  (1881)  70  Ky.  207. 

So  the  mere  fact  that  property  held  by  the  firm 
as  tenants  in  common  is  used  in  and  for  the  part- 
nership business  Is  not  of  Itself  sufficient  to  con- 
vert it  into  partnership  stock,  there  must  be  some 
evidence  or  further  agreement  to  make  it  partner- 
ship property.  Alexander  v.  Kimbro  (1878)  40 
MiM.  620;  Frink  v.  Branch  a884),  16  Oonn.  261. 

The  use  thereof  being  only  an  evidence  of  the 
intention  of  the  partners  to  make  it  personalty  or 
realty,  and  if  such  intention  to  make  it  personalty 
is  clearly  manifest  by  the  partners  in  the  purchase, 
the  fact  that  there  is  a  nonuser  for  partner^lp 
purposes  will  not  recommit  it  to  real  estate. 
Holmes  v.  Self,  supra. 

The  mere  fact  that  partners  carrying  on  a  part> 
nership  bueiuess  upon  a  lot  belonging  to  the  mem- 
bers of  the  firm  does  not  necessarily  Impress  it 
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$6880.06,  and  the  latter  amount  was  credited, 
upon  the  execution.  The  bank  took  posses- 
sion of  the  mill  on  or  about  September  8, 
1884,  and  operated  it  until  it  was  transferred, 
during  the  pendency  of  this  litigation,  to 
Sinffleton  B.  Allen,  originally  a  member  of 
the  oanking  firm,  and  appointed  receiver  in 
this  cause.  The  books  of  I^ewton,  EmmoDS 
A  Miller  remained  in  the  mill  after  the  bank 
took  possession,  and  collections  were  made 
on  the  accounts  under  the  direction  of  New- 
ton, who  had  become  an  employ^  of  the  bank. 
The  books  showed  accounts  due  to  the  firm 


to  the  amount  of  $8848.78.  The  bank  paid 
the  wife  of  John  S.  Emmons  $200  for  signing 
the  deed  to  Woodworth.  On  January  14, 
1885,  it  gave  credit  on  its  books  for  $16,000, 
as  the  consideration  of  the  conveyance  to  it 
of  the  mill  property,  and  on  the  same  dav  en- 
tered upon  the  margin  of  the  record  of  the 
judgments  for  $16,252.82  each  against  New- 
ton and  Miller  and  Emmons  a  receipt  dated 
back  to  September  4,  1884,  for  $10,666.66, 
credited  *'on  this  Judgment  by  balance  con- 
veyance of  the  Eclipse  Mills  and  appur- 
tenances thereunto  belonging,  and  the  tract 


with  the  oharaoter  of  partnership  property.  Ware 
V.  Owens  (1868)  42  Ala.  212, 9i  Am.  Dec.  642. 

And  althouirb  the  property  may  be  in  the  occu- 
pation of  the  firm,  that  fact  alone  will  not  as  be- 
tween the  partners  themselves,  or  between  the 
partnen  and  creditors,  convert  the  individual  real 
property  of  one  partner  into  Joint  property  of  the 
partnership,  there  must  be  something  which 
amounts  to  a  representation  that  it  is  Joint  prop- 
erty, or  conduct  Justifying  the  creditor  to  treat  it 
as  such.  Goepper  v.  Kinsinger  (1888)  80  Ohio  St. 
420. 

It  would  be  unreasonable  to  suppose  that  part- 
nen in  farming,  a  business  in  which  real  estate  oc- 
cupied and  used  is  the  most  important  and  exten- 
sive part,  intended,  by  purchasing  lands  with 
partnership  funds,  or  by  using  the  land  as  part- 
nership property,  to  blend  the  land  and  the  stock, 
produce  and  implements  of  husbandry  into  one 
common  and  entire  thing,  and  to  treat  It  as  per- 
sonal property.    Lowe  v.  Lowe  (1878)  18  Bush,  688. 

Unless  an  intention  exists  between  the  Joint 
owners  to  throw  their  real  estate  in  the  firm  as 
partnership  stock,  and  such  intention  is  distinctly 
manifest,  or  unless  the  propt^rty  is  bought  out  of 
the  social  funds  for  partnership  purposes,  it  will 
•tiU  retain  Its  character  of  real  estate.  Wheatley 
V.  Calhoun  a841)  12  Leigh,  264,  87  Am.  Dec.  664; 
Brook  V.  Washington  (1861)  8  Oratt.  248,  66  Am. 
Dec  142. 

If  it  is  not  the  intention  of  the  partners  to  pur- 
chase and  hold  real  estate  for  partnership  purposes, 
there  can  be  no  objection  to  such  purchase  made 
in  good  faith  and  for  their  individual  account 
Marrett  v.  Murphy  (1875)  11  Nat.  Bankr.  Eteg.  13L 

Where  land  is  purchased  for  partnership  use, 
or  it  is  agreed  that  it  shall  be  considered  partner- 
ship property,  it  is  enough  that  the  purchase  has 
been  made  with  partnership  funds.  Buchan  v. 
Sumner  (1847)  2  Barb.  Oh.  168, 6  L.  ed.  601, 47  Am. 
Dec.  806,  distinguished  in  OoUum  v.  Bead  (1862)  24 
N.  Y.  612,  a  case  where  the  land  was  purchased 
with  partnership  funds. 

The  circumstance  that  the  payment  has  been 
made  oat  of  partnership  funds,  especially  if  the 
property  purchased  is  necessary  for  the  ordinary 
operations  of  the  partnership  business,  and  is  actu- 
ally BO  employed,  afFords  a  very  cogent  presump- 
tion that  it  is  intended  to  be  held  as  partnership 
property,  and  in  the  absence  of  all  countervailing 
circumstances  will  be  absolutely  decisive.  Hoxie 
V.  Oarr  (iSBS)  1  Sumn.  178;  Thornton  v.  Dixon  (1701) 
8  Bro.  Oh.  100;  Orawshay  v.  Maule  (1818)  1  Swanst 
808;  Smith  v.  Smith  a800)  5  Ves.  Jr.  180;  Forster  v. 
Hale  (1708)  8  Ves.  Jr.  096  (1800)  6  Yes.  Jr.  806;  Feath- 
erstonhaugh  v.  Fen  wick  (1810)  17  Yes.  Jr.  286;  M^Der- 
mot  V.  Laurence  (1821)  7  Serg.  &  B.  488, 10  Am.  Dec 
468. 

Yet  it  is  not  conclusive,  although  when  accom- 
panied by  the  entry  of  the  transactions  of  the 
Arm  books  as  a  partnership  transaction  under  cir- 
cumstances importing  a  daily  declaration  that  it 
was  so  regarded,  it  is  convincing  evidence.  Lind- 
say V.  Bace  (Mich.)  Dec  18, 1804,  foUowin^  Merritt 
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V.  Dickey  a878)  88  Mich.  41;  Way  v.  Stebbins  (1882) 
47  Mich.  206;  WUliams  v.  Sheldon  (1886)  61  Mich. 
811;  Hoxie  v.  CTarr  (1888)1  Sumn.  178;  Balmain  v. 
Shore  (1804)  0  Yes.  Jr.  600;  Forde  v.  Herron  a814)  4 
Munf.  816;  N*Dermot  v.  Laurence,  tupnt. 

The  circumstance  that  the  conveyance  is  in  the 
names  of  the  parties  as  tenants  in  common  may 
afford  some  presumption,  in  the  absence  of  coun- 
tervailing presumptions,  that  the  conveyance  is  not 
designed  to  be  on  a  partnership  account,  but  par 
80  is  very  sUght.and  never  decisive  Hoxie  v.  Oarr, 
mipra. 

It  is  necessary  to  show,  when  the  Intention  of  the 
partners  is  not  manifest,  whether  the  real  estate 
so  acquired  is  used  for  partnership  purposes,  or 
whether  the  income  derived  therefrom  and  the  ex- 
penses Incident  thereto  are  carried  into  the  part- 
nership accounts  and  treated  as  partnenhlp  mat- 
ters. The  facts  that  real  estate  so  acquired  is  used 
for  partnenhlp  purposes;  that  the  income  derived 
therefrom  and  the  expenses  incident  thereto  are 
carried  into  the  partnership  accounts  and  treated 
as  partnership  matters,-Hire  controlling  circum- 
stances in  determining  whether  lands  purchased 
with  the  money  of  a  firm  and  held  In  the  name  of 
one  partner,  are  In  fact  partnership  assets.  Mo- 
Klnnon  v.  McKlnnon  (1893)  66  Fed.  Bep.  400;  Faiiv 
chUd  V.  Fairchild  (1878)  64  N.  Y.  471;  Fall  Biver 
Whaling  O).  v.  Borden  (1862)  10  Oush.  468;  Ooillns  v. 
Decker  (1870)  70  Me.  28;  CoUumb  v.  Bead  a862)  24  N. 
Y.  606;  York  v.  Clemens  (1876)  41  Iowa,  05:  Sher- 
wood V.  St.  Paul  &  0.  B.  Co.  (1876)  21  Minn.  128. 

In  such  cases  it  will  be  considered  as  partnership 
property,  yet  there  must  be  distinct  evidence  of 
the  intention  of  the  members  to  hold  it  as  real 
estate,  in  which  case  each  will  have  his  interest  in 
common  with  the  others.  WUhite  v.  Boulware 
a880)88Ky.  160. 

Partners  being  the  owners  of  the  money  which 
pays  for  the  title  have  the  power  of  directing  its 
application  to  suit  their  own  purposes,  and  can  If 
they  choose  always  secure  the  identity  of  its  char- 
acter In  the  kind  of  title  they  take  for  it,  and  if 
they  take  title  to  themselves  as  tenants  in  com- 
mon instead  of  as  partners,  they,  by  their  own 
election,  stamp  the  character  of  the  title  as  to  those 
who  afterwards  deal  with  them.  Second  Nat. 
Bank  of  Titusville^s  App.  (1877)  88  Pa.  206;  Bbbert^s 
App.  (1871)  70  Pa.  70. 

Where  real  estate  is  acquired  by  the  partners  for 
their  Joint  use,  and  for  the  purposes  intended  is 
taken  into  the  firm  and  used  in  its  operation,  the 
partners  occupying  the  same  relation  ?rith  respect 
to  it  as  if  It  had  been  purchased  with  their  Joint 
moneys,  it  will  be  impressed  with  the  character  of 
partnership  property.  Roberts  v.  McCarty  (1867)  0 
Ind.  16, 68  Am.  Dec.  604. 

So  machinery  not  made  expressly  for  use  In  the 
building,  and  capable  of  beneficial  use  upon  being 
removed  and  set  up  in  some  other  building,  may 
become  a  part  of  the  real  estate  If  such  is  the  in- 
tention, or  it  may  remain  personal  estate  if  the  un- 
derstanding is  clearly  indicated  or  deducible  from 
the  circumstances.    Bobertson  v.  Oorsett  (1878)  80 
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of  land  on  which  said  mill  is  situated.'*  The 
proof  shows  that  the  firm  of  Newton,  Emmons 
A  Miller  put  new  machinery  in  the  mill, 
lifter  the  formation  of  their  partnership,  to 
the  amount  of  about  $11,200. 

Mean.  Callaliaii*  Jones  Sk  Lowe  for  ap- 
pellants. 

Messrs,   Parker.  Crowley  lb  Bogard 

for  appellees. 

Hafpmdery  J.,  delivered  the  opinion  of 
the  court : 
The  Robinson  Bank,  one  of  the  appellants 


herein,  claims  that  the  mill  property,  includ- 
ing the  four  acres  of  hind  upon  which  the 
mill  was  located,  was  partnership  property 
beloDflring  to  the  firm  of  Newton,  Emmons 
&  Mifler;  that  as  such  it  was  first  liable  to 
be  subjected  to  the  payment  of  the  partner- 
ship creditors,  including  the  bank ;  that  the 
mortgagees,  Lamport,  Walter,  and  Willis 
and  Wiley  8.  £mmons,  were  individual 
creditors  oi  Miller  and  John  S.  Emmons,  and 
only  entitled  to  such  surplus  as  might  arise 
out  of  the  mill  property  after  the  payment 
therefrom  of  the  firm  debts. 


Mich.  777;  RoireTB  v.  Brokaw  (1875)  25  N.  J.  Eq.  496; 
Blancke  v.  Rogers  a875)  28  N.  J.  Eq.  686;  Yoorhees 
T.  McOinnis  (1872)  48  N.  Y.  278. 

If  partners  buy  land  with  the  Joint  funds  and 
cause  them  to  be  oonveyed  to  themaelves  in  the 
aame  proportions  in  which  thoy  are  interested  in 
the  capital,  the  presumption  is  quite  as  strongthat 
they  intended  a  division  of  capital,  as  that  they 
had  merely  changed  the  investment.  Ae  Farmer, 
Ex  parte  GrifBn  (1878)  18  Nat.  Bankr.  Beg.  207. 

Written  articles  which  show  a  certain  proportion 
of  the  capital  invested  in  the  purchase  and  im- 
provements of  real  estate,  and  machinery  for  the 
me  of  the  firm,  the  balance  being  used  in  the  gen- 
eral business;  a  portion  of  the  real  estate  being 
purchased  on  the  day  of  the  signing  of  the  articles 
and  the  remainder  at  different  times;  the  grantees 
In  onecon  veyance  being  described  as  partners,— are 
apparent  evidence  that  the  partners  understood 
and  intended  that  the  real  estate  should  be  re- 
garded as  part  of  the  capital  or  assets  of  the 
firm  bemg  purchased  expressly  for  and  used  ex- 
clusively in  the  business.  Messer  v.  Messer  (1879) 
M  N.  H.  875. 

An  entry  madeby  one  of  the  partners  in  the  books 
of  a  Urm  charging  the  firm  with  the  value  of  real  es- 
tate made  u  pon  the  understanding  that  it  was  to  be 
partnership  property,  will  constitute  it  partner- 
•hip  property.    Boyers  v.  Blliott  (1848)  7  Hun,  204. 

But  a  subsequent  entry  in  the  firm  books  not 
proved  is  not  sufllcieDt  evidence  of  an  intention  to 
treat  as  partnership  property  oonveyed  to  part- 
ners and  others  as  Joint  tenants  and  tenants  in 
specific  porpor^oDS,  under  an  agreement  stating 
the  terms  of  purchase  and  position  of  the  partners. 
Lindsay  v.  Baoe  (Mich.)  Dec.  18, 1894. 

Where  the  assumption  is  that  during  the  con- 
tlnuanoe  of  the  flrm*s  operation  the  property  in 
question  had  been  regarded  as  partnership  prop- 
erty, it  cannot  be  doubted  that  as  soon  as  it  is  sold 
and  ceases  to  be  used  for  partnership  purposes 
the  proceeds  are  withdrawn  from  the  partnership 
•took,  even  though  there  is  no  express  agreement 
to  that  effect,  the  acts  of  the  partners  fairly  show- 
ing such  an  intention,  their  subsequent  conduct 
being  inconsistent  with  any  other  supposition  than 
that  the  purchase  money  should  be  the  individual 
estate  of  the  partners.   Shafer*s  App.  (1884)  108  Pa. 

The  BCaine  Statute  of  1881,  chap.SBi,  1 1,  provides 
that  lands  oonveyed  to  two' or  more  persons  shall 
be  held  by  them  as  tenants  in  common  and  not  as 
Joint  tenants,  unless  it  is  set  forth  in  the  con- 
veyance that  they  hold  Jointly,  or  unless  it  contains 
other  words  clearly  and  manifestly  showing  that 
Intention.    Blake  v.  Nutter  (1841)  19  Me.  18. 

One  partner  may  withdraw  a  part  of  the  part- 
nership funds  for  a  separate  purchase  on  his  own 
behalf;  and  all  may  Join  in  a  purchase  of  real  es- 
«state  for  purposes  wholly  independent  of  the 
partnership,  mtending  to  sell  their  shares  sever- 
«lly  on  their  individual  account,  and  in  such  a 
«ase  the  mere  fact  that  the  payment  is  made  from 
the  partnership  funds  will  not  change  the  nature 
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of  the  operation  of  the  purchase,  and  it  will  take 
effect  as  the  parties  Intended,  floxie  v.  Carr  (1882) 
1  Sumn.  173;  Smith  v.  Smith  (180U)  SYes.  Jr.  189. 

The  mere  fact  of  a  bequest  by  a  testator  to  hia 
two  sons,  of  real  estate  and  of  the  business  carried 
on  by  him  thereon,  together  with  themachioery 
and  appliances,  will  not  constitute  them  partners, 
but  such  facts  coupled  with  their  election  to  con- 
tinue the  business  and  the  contribution  thereto,  by 
each  of  his  share  of  such  property,  will  ren- 
der the  relation  between  them  that  of  partners 
and  the  property  that  of  the  firm.  MaoFarlane  v. 
MacFarlaue  (1894)  82  Hon,  288. 

b.  Penruytoania  doctrine. 

In  Pennsylvania,  however,  so  far  as  orediton  and 
other  third  persons  are  concerned,  such  property 
would  seem  not  to  be  held  as  partnership  stook 
unless  the  intention  is  manifested  in  writing  or  by 
deed,  the  same  being  recorded,  the  question  bemg 
looked  upon  as  coming  within  the  provisions  of 
the  statute  of  frauds. 

In  order  to  render  real  estate  partnership  stook 
as  to  strangers,  purchasers,  mortgagees,  and  credi- 
tors, the  fact  that  the  property  is  held  as  partner- 
ship property  must  be  expressed  on  the  taoa 
of  the  deed,  or  else  some  agreement  in  writing 
to  that  effect  must  have  been  executed  hy  the 
members  of  the  firm  and  duly  recorded,  and 
in  the  absence  thereof  notice  of  the  oharao- 
ter  of  the  real  estate  as  partuOTShip  prop- 
erty must  be  brought  home  to  a  purchaser  or 
creditor  before  he  can  be  affected  by  it.  Kep- 
ler V.  Brie  Dime  Sav.  &  Loan  Co.  a882)  100  Pa. 
808;  MoBermot  v.  Laurence  (1821)  7  Serg.  &  R.  4b8, 
10  Am.  Dec.  488;  Hale  v.  Henrie  a884)  2  Watts,  148, 
27  Am.  Dec.  289;  McCormlck^s  App.  (1868)  57  Pa.  68, 
98  Am.  Dec.  191;  Lefevre^s  App.  (1871)  89  Pa.  126, 8 
Am.  Rep.  229;  Lancaster  Bank  v.  Myley  (1850)  18 
Pa.  544:  Second  Nat.  Bank  of  Titnsville*8  App. 
(1877)  88  Pa.  203;  RIdgeway*s  App.  a860)  16  Pa.  177, 
68  Am.  Dec.  688;  Kramer  v.  Arthurs  (1847)  7  Pa.  170. 

Otherwise  it  will  be  liable  as  property  held  by 
them  as  tenants  in  common,  to  their  separate 
debts.  Hale  v.  Henrie,  McOormfck*s  App.  Kra- 
mer V.  Arthurs,  and  Lefevre^s  App.,  Ridgeway*s 
App.  and  Lancaster  Bank  v.  Myley,  supra. 

As  under  the  statute  of  frauds  all  contracts  re- 
pectlng  real  estate  must  be  in  writing.  Lancas- 
ter Bank  v.  Myley,  supra. 

Where  a  lot  adjoining  the  firm  premises  was  pur- 
chased by  one  partner  and  intended  for  partner- 
ship purposes,  payment  being  made  out  of  the  firm 
money,  the  conveyance  taken  in  the  name  of  the 
partnership;  but  owing  to  circumstances  not  so 
used,  the  court  held  that  the  beneficial  use  vested 
in  the  firm,  the  subsequent  use  differing  from  that 
originally  contemplated,  was  not  devested;  that 
therefore  the  lot  was  partnership  property  and 
not  held  by  the  partners  as  tenants  in  common, 
the  property  being  worked  in  its  altered  uses  at  the 
expense  of  the  firm,  the  profit  going  into  the  firm 
being  treated  in  all  respects  as  partnership  prop- 
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Whether  real  estate  upon  which  a  partner- 
ship transacts  its  business  is  firm  property 
or  the  property  of  the  individual  members  of 
the  firm  is  oftentimes  a  difficult  question  to 
determine,  and  one  upon  which  the  au- 
thorities are  not  alto&rether  uniform.  The 
mere  fact  of  the  use  o?  land  by  a  firm  does 
not  make  it  partnership  property.  Ooepper 
V.  KiTMinger,  89  Ohio  St.  429 ;  Eatchett  y. 
Blanton,  72  Ala.  428.  Nor  is  real  estate  nec- 
essarily the  individual  property  of  the  mem- 
bers 01  a  firm  because  the  title  is  held  by  one 
member,  or  by  the  several  members  in  in- 


dividual interests.  1  Bates,  Partn.  K  380. 
Whether  real  estate  is  partnership  or  in> 
dividual  property  depends  largely  upon  the 
intention  of  the  partners.  That  intention 
may  be  expressed  in  the  deed  conyejing  the 
land,  or  in  the  articles  of  partnersnip ;  but 
when  it  is  not  so  expressed  tne  circumstances 
usually  relied  upon  to  determine  the  question 
are  the  ownership  of  the  funds  paid  for  the 
land,  the  uses  to  which  it  Is  put,  and  the 
manner  in  which  it  is  entered  in  the  accounts 
upon  the  books  of  the  firm.  1  Bates,  Partn. 
g  280 ;  2  Lindley,  Partn.    *649 ;  17  Am.   & 


erty.  Brwln*s  App.  (1881)  89  Pa.  635,  80  Am.  Deo. 
642. 

Where  it  is  the  manifest  intention  of  the  part- 
ners to  regard  the  property  as  held  by  them  under 
a  tenancy  in  common,  the  record  not  showtog  to 
the  contrary,  it  is  to  be  treated  as  separate  estate 
and  as  such  liable  to  the  separate  creditors.  Ridge- 
way*8  App.  aSSO)  16  Pa.  177,  68  Am.  Dea  686. 

Under  articles  of  partnership  containing  a  pro- 
vition  for  the  continuation  of  the  partnership  after 
the  death  of  a  member  and  that  the  real  estate  of 
the  firm  shall  be  held  as  personal  property,  such 
real  estate  being  acquired  with  partnership  funds 
and  used  for  partnership  purposes,  during  the 
continuance  of  f  he  partnership  agreement,  all  the 
property  of  the  firm  is  to  be  regarded  as  personal 
estate.    Lears  App.  a884)  106  Pa.  606. 

Where  one  of  two  partners  acquired  title  to  cer- 
tam  unimproved  reai  estate,  the  actual  considera- 
tion for  the  conveyance  being  the  transfer  of  four 
other  properties,  tlie  title  to  two  of  which  was  in 
the  names  of  the  partners,  and  those  of  the  other 
properties  in  the  name  of  each  of  the  partners 
separately,  the  property  being  subsequently  im- 
proved and  the  rentes  carried  to  the  firm's  account, 
it  was  held  that  such  property  belonged  to  the 
partners  as  tenants  in  common,  as  real  estate  con- 
veyed to  individuals  who  may  be  partners  will  not 
be  treated  as  partnership  assets,  where  partner- 
ship purchasers  and  creditors  are  concerned,  un- 
less the  intention  so  to  treat  it  appears  in  the  deed, 
or  otherwise  of  record.  Blacky.  Seipt  (1877;  18 
Phila.8ea 

LQ.  In  whom  the  Isgol  titU  vests. 

a.  The  common-law  doctrine. 

At  law  partners,  Uke  any  other  persons,  may  take 
a  conveyance  of  real  estate  to  themselves  either  as 
Joint  tenants  or  tenants  In  common.  Whitmore  v. 
Sbiverick  (1867)  8  Nev.  288. 

It  is  impossible  for  a  partnership  as  such  to  bold 
the  legal  title  of  real  estate;  only  a  person  can  do 
so,  and  a  corporation  only  because  it  is  a  person  in 
law  which  a  partnership  is  not;  and  therefore  a 
deed  made  to  a  partnersliip  vests  the  legal  title  in 
such  of  the  members  ot  the  firm  individually  as  are 
named  in  the  conveyance.  Holmes  v.  Moon  (1872) 
7  Heisk.  606;  Korean  v.  Saffarans  (1866)  8  Sneed,  609, 
67  Am.  Dea  682;  Percif  ull  v.  Piatt  a880)  86  Ark.  466; 
Tidd  V.  Rines  (1879)  26  Minn.  201;  Gille  v.  Hunt  a886) 
86  Minn.  887. 

The  legal  title  is  in  the  individual  partner  to  whom 
by  name  the  conveyance  is  made,  the  several  mem- 
bers composing  the  firm  not  being  regarded  in  the 
view  of  a  court  of  law  as  holding  real  estate  as  ten- 
ants in  common,  unless  it  be  conveyed  to  them  as 
such  by  name,  and  on  tbe  other  hand  each  partner 
is  required  to  Join  in  the  conveyance  of  real  estate 
in  order  to  pass  the  entirety  thereof  to  a  purchaser. 
Moreau  v.  Saffarans  (1866)  3  Sneed,  606, 67  Am.  Dec. 
662;  Hogle  v.  Lowe  (1877)  12  Nev.  280;  May  v.  New 
Orleans  ft  C.  B.  Oo.  (1802)  44  La.  Ann.  444. 

Although  at  law  an  unsealed  instrument  would 
not  convey  the  legal  title  to  a  firm,  yet  it  would 
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convey  to  them  the  equitable  title,  unless  it  be  th» 
law  that  a  conveyance  made  to  a  partnership  m  the 
firm  name  is  a  nullity.  Frost  v.  Wolf  (1890)  77  Tex. 
466;  Miller  v.  Alexander  (1862)  fl  Tex.  37:  Hoiman  v» 
Oris  well  ( 1664)  18  Tex.  88;  Martin  v.  Weyman  (1868> 
26  Tex.  406:  Tom  v.  Snyers  (1886)  64  Tex.  842;  Wads- 
worth  V.  Wendell  (1821)  6  Johns.  Ch.  221, 1  L.  ed. 
1064;  McCaleb  v.  Pradat  (1862)  26  Miss.  268;  Dreutier 
y.  fiaker  (1884)  60  Wis.  180. 

In  Alabama  the  rule  has  been  uniformly  declared 
to  be  that  where  there  is  a  conveyance  of  land  to  a 
partnership  in  its  common  or  firm  name  no  legal 
title  vests  in  the  partnership  as  such;  the  legal  title 
vests  in  the  several  persons  composing  the  partner- 
ship as  tenants  in  common,  with  all  the  attributes 
and  incidents  of  a  tenancy  in  common,  so  far  as 
mere  legal  remedies  can  be  enforced,  and  such  title 
IS  chargeable  with  an  equity  whenever  the  land  is 
wanted  to  meet  partnership  debts  or  to  secure 
equalisation  in  division  among  the  partners,  and 
that  until  equitable  Interposition  is  invoked  the 
gUUvM  of  the  title  is  not  there,  it  remains  a  legal 
Utle  m  all  the  partners  as  tenants  in  common,  the 
cbnnicteristics  of  Joint  tenancy  being  at>olished  by 
section  1837  of  the  Oude  of  1886.  Powers  v.  Robin- 
son (1880)  90  Ala.  226;  Shiughter  v.  Doe  (1880)  ffl  Ala» 
494;  Brunson  v.  Morgan  (1884)  T6  Ala.  6B8;  Blanch- 
ard  V.  Floyd  (1890)  98  Ala.  68. 

The  legal  title  must  be  vested  in  some  person,  anA 
a  partnership  is  not  a  corporation.  Percifuil  v. 
Piatt  (1880)  80  Ark.  466. 

And  will  be  controlled  by  the  terms  of  the  eon- 
veyance.  Arnold  y.  Wainwright  (1861)  6  Minn.868l» 
80  Am.  Dec.  448. 

But  a  deed  taken  by  a  firm  in  Its  partneishii^ 
name  is  not  void.  Kelley  v.  Bourne  (1887)  16  Or.  471. 

A  sale  to  a  partnership  is  a  legally  recognized 
method  of  sale  to  all  persons  interested  whether 
named  or  not.  Turner  v.  Ontonagon  Biver  f mp^ 
Oo.  (1889)  77  Mich.  608. 

The  legal  title  of  lands  belonging  to  a  firm  may 
be  held  by  one  partner.  Fork  y.  Giemens  (1876)  41 
iowa,  96. 

A  deed  conveying  real  estate  to  a  copartnershifv 
in  the  copartnership  name  vests  the  legal  title  in  th» 
partntsr  whose  name  appears  in  such  partnership,, 
and  not  in  the  firm.  Arthur  y.  Weston  (1856)  22  Mo. 
878. 

And  the  same  Is  the  case  where  the  title  is  to  a 
partnership  name,  which  expresses  the  name  of 
one  party  only  with  the  addition  of  '*&  Go.**  Per- 
olf  ull  V.  Piatt,  supm. 

Such  a  deed  containing  no  certain  designation  or 
description  of  any  other  person  for  the  reason  that 
the  words  **&  Go."  may  describe  one  person  as  well 
as  another.  Winter  v.  Stock  (1886)  29  OaL  407, 8» 
Am.  Dec.  67. 

A  purchase  of  real  estate  in  the  name  or  style  of 
the  partnership  not  being  sufficient  to  paea  tli» 
legal  title  to  the  members  of  the  firm.    Ibid. 

And  if  the  whole  legal  esute  is  in  the  deceased 
partner,  it  all  descends  to  his  heirs,  and  nothing 
goes  to  the  survivor  except  his  equities.  Percif utt 
V.  Piatt  (1880)  86  Ark.  466. 
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Bog.  Bncjclop.  Law,  p.  945,  and  cases  in 
note.  Where  real  estate  is  bought  with  part- 
nership fiuds  for  partnetship  purposes,  and 
ts  applied  to  partnership  uses,  or  entered  and 
carried  in  the  accounts  of  the  firm  as  a  part- 
nership asset,  it  is  deemed  to  he  firm  prop- 
erty ;  and  in  such  case  it  makes  no  difference, 
in  a  court  of  equity,  whether  the  title  Is 
Tested  in  all  the  partners,  as  tenants  in  com- 
mon, or  in  one  of  them,  or  In  a  stranger.  T. 
Parsons,  Partn.  4th  ed.  §  265 : 1  Bates,  Partn. 
^  ^1 ;  JchnB(m  ▼.  Clark,  18  Kan.  157 ;  17  Am. 
jfc  Eng.  £ncyclop.  Law,  p.   MS,  and  cases 


cited.  If  the  real  estate  Is  purchased  with 
partnership  funds,  the  Darty  holding  the 
legal  title  will  be  regarded  as  holding  it 
subject  to  a  resulting  trust  in  favor  of  the 
firm  furnishing  the  money.  In  such  case  no 
agreement  is  necessary,  and  the  statute  of 
frauds  has  no  application.  Parker  y.  BouiUt^ 
57  N.  H.  491 ;  1  Bates,  Partn.  g  281. 

In  the  case  at  bar  the  land  was  not  pur- 
chased with  partnership  funds.  The  un- 
divided one-third  interest  bought  by  John  S. 
Emmons  was  paid  for  by  him  with  his  own 
individual  money.    Miller  also  paid  for  the 


The  interest  In  a  partnership  leasehold  estate, 
liowever.  Is  in  the  copartners  at  such,  and  not  as 
tenants  in  common.  Bust  v.  Ghisolm  (ISBS)  67  Md. 
03fB. 

Yet  the  possesMr  of  the  lersl  title  holds  the  es- 
tate In  tmst  for  the  parposes  of  the  partnership. 
Dapny  v.  Leavenworth  (1861)  17  GaL  SBB. 

Buch  a  deed  to  a  partnership  firm  does  not  take 
effect  as  a  legal  conveyance  of  the  land  to  the  per- 
eons  oomposfoff  the  partnership  property*  upon 
proof  of  that  faot  Arthur  v.  Weston  (1S6S)  SSI  Mo. 
178.1 

A  conveyance  mentlonlnflr  the  partners  lyy  name, 
and  dcsotlbing  them  as  compoainer  the  Urm  the 
property  betng  paid  for  with  partnership  funds 
and  used  for  partnership  purpoees,  is  not  void 
within  the  statute  of  frauds,  the  legal  title  pssslng 
In  an  undivided  fourth  part  to  each  of  the  partners 
•object  to  the  equitable  lien  in  favor  of  the  co- 
partners.   McOauley  ▼.  Fulton  (187S)  44  OU.  88t. 

Althoufirh  under  the  Massachusetts  General  Btat- 
otea,  chapter  80,  section  24,  Public  Statutes,  chap- 
ter 88,  section  8,  a  corporation  cannot  hold  land, 
yet  a  conveyance  ntade  to  a  voluntarily  unincor- 
porated association,  a  well-known  body  all  the 
members  of  which  could  be  ascertained,  may  be 
construed  as  a  grant  to  those  who  are  properly  de- 
scribed by  the  title  as  tenants  in  common,  ^am 
V.  BIckford  (1886)  140  Mass.  81. 

A  deed  tendered  to  a  partnership  in  Its  partner- 
ship name,  under  a  contract  that  the  conveyance 
shall  be  executed  to  the  parties  in  their  partner- 
ship name,  is  suAolent.  MoMnrry  v.  Fletcher  (1888) 
18  Kan.  887. 

And  a  court  of  equity  leaves  the  legal  title 
fradisturbed,  except  so  far  as  may  be  necessary  to 
protect  the  equitable  rights  of  the  respective  part- 
ners. Lang  V.  Wariog  (1864)  85  Ala.  886, 60  Am.  Deo. 
€88;  Bucban  v.  Sumner  (1847)  2  Barb.  Oi.  200, 6  L. 
ed.  818, 47  Am.  Dec.  806. 

Under  a  deed  of  real  estate  in  common  form  of  a 
warranty  deed«  given  to  a  trustee  for  the  partner- 
ship reciting  the  payment  of  the  purchase  money 
by  such  trustee  for  the  firm,  the  question  whether 
the  legal  title  to  the  lands  vests  io  the  trustee  for 
the  firm,  or  in  all  the  partners  as  tenants  in  com- 
mon, turns  upon  the  meaning  of  the  word  **trustee** 
MB  used  io  the  grant  and  Ttohondum,  and  if  the  word 
is  merely  descriptive  of  the  person  of  the  grantee, 
the  legal  title  vests  in  him  alone  subject  to  a  re- 
sulting trust  In  favor  ot  the  Arm,  whose  property 
^XBM  been  expended  in  the  purchase,  and  the  effect 
of  the  deed  is  to  vest  the  legal  title  in  him  and  to 
create  such  a  tmst,  and  not  to  raise  a  use  executed 
by  the  statute  of  uses  in  the  partners  as  tenants  in 
common.    Mowry  v.  Bradley  (1876)  11  R.  1. 870. 

Under  an  agreement  for  the  purchase  of  an 
adverse  outstanding  title  held  by  a  partnership, 
one  partner  purchasing  and  taking  the  title  to 
himself,  such  title  must  be  taken  as  belonging  to 
the  partnership,  and  one  partner  having  made  ad- 
vances equal  to  his  share,  he  will  not  be  deprived 
of  the  benefit  of  his  purchase  by  refusal  to  pay  his 
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share,  and  such  refusal  wlU  not  work  a  dissolu- 
tion.   Bakin  v.  Shumaker  (1864)  12  Tex.  61. 

In  Buchan  v.  Sumner  <1847)  2  Barb.  Cb.  166, 6  L. 
ed.  688, 47  Am.  Dec.  806.  it  was  stated  that  where 
real  estate  is  conveyed  to  firm  partners  in  their  In- 
dividual names  for  the  sole  benefit  of  the  firm, 
or  is  so  conveyed  to  them  in  payment  of  debts  due 
to  the  partnership,  the  legal  title  vests  In  the 
grantees  tbercof  as  in  an  ordinary  conveyance  of 
real  estate;  and  by  the  common  law  where  land  is 
purchased  with  partnership  funds  for  partnership 
purposes  and  conveyed  to  all  the  partners  gener- 
ally in  fee,  it  will  create  at  law  a  Joint  tenancy;  so 
that  neither  could  convey  any  more  than  his  share 
of  the  land  during  the  lease  of  his  copartner,  and 
upon  the  death  of  either  partner  without  having 
severed  the  joint  tenancy  by  a  conveyance,  the 
legal  title  to  the  whole  of  the  land  would  survive 
to  the  other  partners. 

In  Donaldson  v.  State  Bank  of  Otpe  Fear  (1887)  18 
N.  a  108, 18  Am.  Dec.  677,  the  parties  had  acquired 
real  estate,  either  by  purchase  upon  speculation 
witb  partnership  funds,  or  by  taking  the  same  as 
security  for  debts  due  to  them,  the  title  either  by 
accident  or  mistake,  or  because  the  matter  was  not 
considered  of  importance,  not  always  being  made 
to  the  partnership  by  its  name,  the  conveyances 
sometimes  being  made  to  the  partnership,  at  other 
times  to  the  partners  as  tenants  in  common  in 
their  Individual  names,  and  in  other  instances,  to 
one  or  the  other  of  the  partners  In  severalty,  the 
copartnership  being  insolvent  at  the  date  of  Its 
dissolution.  The  court  held  that  the  conveyances 
to  the  partnership  vested  the  property  in  the  con- 
cern and  not  io  the  members,  each  taking  an  en- 
tirety and  by  his  own  deed  conveying  only  bis 
right  to  the  residue,  after  a  settlement  of  the  part- 
nership accounts. 

Where  the  bill  charged  a  partnership  upon  the 
parties  in  real  estate  and  in  the  business  connected 
therewith,  the  amount  being  shown  in  the  name 
of  one  partner  and  so  recorded  under  the  act  relat- 
ing to  possessory  claims,  such  partner  afterwards 
selling  his  interest  to  the  other,  taking  back  a 
mortgage,  the  continuing  party  undertaking  to 
pay  the  firm  debts,  such  arrangement  being  sub- 
sequently canceled,  one  half  of  the  property 
being  reconveyed,  the  partner  retaining  the 
other  half,  the  court  held  that  the  first  sale  of  the 
property  devested  it  of  its  character  of  partner- 
ship or  common  property,  and  that  the  reconvey- 
ance of  one  half  left  the  parties  as  ordinary  ten- 
ants In  common  in  the  same  manner  as  if  It  had 
been  partnership  property  and  been  divided. 
Brush  V.  Maydweil  (1860)  14  Cal.  208. 

b.  Pennsvleania  doe£rin«. 

In  Pennsylvania  the  deed  or  instrument  grant- 
ing the  title  Is  to  be  considered  as  the  guide  so  far 
as  creditors  or  third  persons  are  concerned,  the 
record  title  in  that  state  being  conclusive. 

Where  creditors  are  concerned,  the  deed,  or 
other  paper  of  record,  is  the  true  index  of  owner- 


462 


Illinois  Supreme  Coubt. 


Not., 


one  undivided  one- third  interest,  purchased 
by  him  with  his  individual  funds.  None  of 
the  money  of  the  firm  of  Newton,  Emmons 
&  Miller  was  contributed  towards  the  pur- 
chase of  the  one- third  interest  held  by  New- 
ton. Indeed,  the  proof  shows  that  the  firm 
of  Newton,  Emmons  &  Miller  was  formed  by 
an  oral  agreement  after  Emmons  and  Miller 
had  bought  their  interests.  Each  partner  here 
held  the  title  to  an  undivided  one-third  part 
of  the  property.  No  entries  were  made  upon 
the  boolis  of  the  firm  showing  that  the  real 
estate  was  treated  as  firm  assets.    The  evi- 


dence, however,  does  show  that  the  property 
was  bouffht  for  the  purpose  of  being  used  in 
the  milling  business,  and  that  after  its  pur- 
chase it  was  used  for  firm  purposes,  and  that 
the  firm  gave  its  notes  to  pajr  for  repairs,  and 
for  placing  new  machinery  in  the  mill  upoD 
the  premises.  Under  these  circumstances, 
was  the  land  partnership  property,  or  the  in- 
dividual property  of  the  partners,  holding 
as  tenants  in  common ?  It  cannot  be  said  that 
the  land  is  firm  property,  upon  the  theory  of 
a  resulting  trust,  because  the  money  of  the 
firm  was  not  used  to  buy  Uie  property.    Sucb 


ship,  not  only  where  all  the  partners  take  title  in 
their  own  names,  but  even  where  one  with  the  as- 
sent of  others  buys  real  estate  in  his  own  name 
with  partnership  funds.  Black  v.  Seipt  (1877)  12 
Phlla.  800;  Lefevre*s  App.  (1871)  08  Pa.  US,  8  Am. 
Bep.  288. 

'  But  the  face  of  the  title  is  not  always  conclusive 
as  between  the  partners  themselves.  Miller*8  Es- 
tate aum  14  Pa.  Co.  Ct  Bep.  147. 

If  it  does  not  appear  on  the  face  of  the  deed,  or 
by  some  recorded  agreement  in  wrltintr,  that  the 
land  in  question  is  held  as  partnership  land,  it  does 
not  have  that  quality  and  the  fact  belnir  vital 
must  be  specially  alleged,  and  in  case  of  contest 
must  be  proved,  especially  where  the  prooeedinjr 
Is  simply  a  scire  fctdOA,  to  revive  a  judgment 
against  an  original  defendant  and  one  who  is  his 
assignee  fur  the  benefit  of  creditors.  Kepler  v. 
Erie  Dime  Sav.  &  Loan  Co.  a88S)  101  Pa.  OQK. 

The  title  to  real  estate  put  into  a  partnership  by 
its  owner  upon  .a  parol  understanding  that  it 
shall  be  part  of  the  partnership  fund,  the  other 
partner  paying  a  portion  of  the  consideration  in 
cash,  both  entering  Into  possession  and  improving 
it  with  the  firm  funds,  does  not  pass  to  thn  firm, 
there  being  no  distinct  transfer  of  possession 
equivalent  to  a  written  contract  Mc€k>rmick*s 
App.  (1868)  67  Pa.  64, 08  Am.  Dec.  18L 

o.  How  vetted  at  Jaw 

At  law,  upon  a  conveyance  to  partners  in  their 
individual  names  they  become  vested  with  the 
legal  title  as  tenants  in  common  subject  to  all  the 
incidents  relative  thereto.  Lang  v.  Waring  (1854) 
25  AJa.  826,  00  Am.  Dec.  688;  Caldwell  v.  Parmer 
(1870)  66  Ala.  406:  Brunson  v.  Morgan  (1884)  76  Ala. 
683:  Percifull  v.  Piatt  a880)  80  Ark.  458;  Jones  v. 
Parsons  (1804)  26  Cat  100:  Prink  v.  Branch  a844)  16 
Conn.  260;  Bobertson  v.  Baker  a860-7)  11  Fla.  182; 
Printup  v.  Turner  (1880)  06  Ga.  71;  Jackson  v.  Stan- 
ford  (1865)  10  Ga.  14;  Pepper  v.  Pepper  (1887)  24  Til. 
App.  810:  Blake  v.  Nutter  (1841)  18  Me.  18;  Dyer  v. 
dark  (1848)  5  Met.  602, 88  Am.  Dea  887;  Howard  v. 
Priest  (1848)  6  Met.  582;  Ensign  v.  Brlggs  (1866)  0 
Gray,  828;  Peck  v.  Fisher  a862)  7  Cush.  880;  Good- 
win V.  Bichardson  (1814)  11  Mass.  468;  Whitney  v. 
Gotten  a876)  68  Misc.  089;  MoGrath  v.  Sinclair  (1877) 
65  Miss.  88;  Matthews  v.  Hunter  (1878)  07  Mo.  286; 
Carlisle  v.  Mulhem  (1868)  18  Mo.  67;  Duhrlng  v. 
Duhring  (1864)  20  Mo.  184;  Hartnett  v.  I^gan  (1878) 
8  Mo.  App.  1;  Lindley  v.  Davis  (1887)  7  Mont  200; 
Leary  v.  Boggs  (1880)  1  N.  Y.  8.  B.671:  Hiaoock  y. 
Phelps  (1872)  40  N.  Y.  07;  Lawrence  v.  Taylor  (1849 
6  HiU,  107:  Coles  v.  Coles  (1818)  16  Johns.  168,  8  Anu 
Dec.  281;  Boss  v.  Henderson  (1877)  77  K.  a  170; 
Hunter  v.  Martin  (1845)  2  Rich.  L.  641;  Jones*  App. 
aSTl)  70  Pa.  108;  Santa  Clara  Min.  Asso.  v.  Quick- 
silver Min.  Co.  (1882)  17  Fed.  Rep.  657;  Anderson  v. 
Tompkins  a820)  1  Brock.  466;  Marrett  v.  Murphy 
a875)  11  Nat.  Bankr.  Beg.  181:  Rt  Farmer,  Bx 
parU  Griffin  (1878)  18  Nat.  Bankr.  Beg.  207;  Thomp- 
son V.  Bowman  (1867)  78  U.  8. 0  Wall.  816, 18  L.  ed. 
786. 
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And  there  is  no  such  tenancy  known  in  law  or 
equity  as  copartnership.  Re  Farmer,  Ex  parte 
Griffin,  supra. 

Even  though  purchased  with  partnership  funds 
and  used  for  partnership  purposes.  Ensign  v. 
Briggs  a866)  6  Gray,  820.  Peck  v.  Fisher  (1868)  7 
Cush.  88S,  followed. 

And  that  without  survivonhlp.  Perdfull  v. 
Piatt  a880)  80  Ark.  460. 

As  It  is  not  to  be  construed  a  Joint  tenancy  at  law, 
being  contrary  to  the  policy  of  the  law  which  gives 
a  ju8  ctccreecendi  at  common  law  In  case  of  surviv- 
orship when  no  such  intent  or  purpose  can  be  pre- 
sumed.   Howard  v.  Priest  a848)  6  Met  682^ 

And  for  all  purposes  outside  of  a  court  of  equity. 
Lawrence  v.  Taylor  (1848)  5  Hill,  107. 

The  law  taking  no  notice  of  the  equitable  rela- 
tion arising  out  of  the  partnership.  Boss  v.  Hen- 
derson (1877)  77  N.  C.  170. 

But  where  the  evidence  proves  that  the  parties 
are  general  mercantile  partners,  and  that  the  lands 
are  part  of  the  partnership  effects,  they  are  Joint 
tenants  as  copartners.  Raird  v.  Baird  (1887)  21 
N.  C.  684, 31  Am.  Deo.  380;  Price  v.  Hunt  (1840)  88 
N.  C.  42. 

Partners  in  the  lumber  business  purchasing  tim- 
ber tracts  with  partnership  funds  and  for  partner- 
ship purposes,  the  deed  conveying  the  property  to 
them  making  no  mention  of  the  fact  of  the  part- 
nership, hold  the  legal  title  as  tenants  In  common. 
Jones*  App.  (1871)  70  Pa.  108. 

So  the  interests  of  the  associates  in  a  mining 
partnership  in  the  land  are  In  the  nature  of  a  ten- 
ancy in  common,  so  far  as  the  title  is  concerned. 
Santa  Clara  Min.  Asso.  v.  Quick  Silver  Min.  Co. 
(1882)  17  Fed.  Bep.  067. 

And  with  respect  to  property  taken  and  ac- 
quired by  mortgiage  of  real  estate  taken  as  collat- 
eral security  for  moneys  due  to  partnership,  the 
equity  of  redemption  in  which  to  extinguished  by 
lapse  of  time,  the  partners  become  tenants  in  com- 
mon.   Goodwin  V.  Richardson  (1814)  11  Mass.  408. 

Where  a  house  and  lot  were  purchased  by  a  com- 
mercial firm,  which  was  subsequently  dissolved* 
one  partner  conveying  his  interest  in  the  property 
to  the  others,  a  portion  of  i^e  money  being  paid 
out  of  the  funds  of  the  new  firm;  the  property  be- 
ing adapted  to  no  other  use  than  a  residenoe  and 
occupied  as  such  by  the  partners,  the  one  partner 
deposing  that  it  should  be  considered,  as  between 
himself  and  his  partner,  as  hto  own  property,— the 
court  held  that  as  between  the  membms  of  the 
firm  it  became  subject  to  a  compiete  legal  owner- 
ship, and  the  constituent  members  held  as  tenants 
in  common,  the  parties  at  the  time  of  purchase 
taking  the  deed  to  themselves  individually  as  ten- 
ants in  common.  McGrath  v.  flinclair  (1877)  66 
Miss.  88. 

So  where  the  partners  owned  In  their  own  names 
a  dwelling  house,  subsequently  occupied  by  one  as 
a  home  with  the  consent  of  the  other  partner;  a 
declaration  claiming  the  property  as  a  homestead 
being  filed  and  recorded.  It  was  held  upon  an  at- 
tachment issued  by  a  firm  creditor,  that  such  prop* 
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a  trast  ml^^ht  exist  in  favor  of  the  firm,  re- 
gardiDff  it  as  a  person,  if  the  partners  had 
taken  tiie  legal  title,  and  the  firm  had  ad- 
Tanoed  the  purchase  money.  The  trust  must 
arise  at  the  time  of  the  execution  of  the  con- 
veyance, and  when  the  title  vests  in  the  gran- 
tee. Such  could  not  have  been  the  case  here, 
under  the  facts  stated.  Van  BxUkirk  ▼.  Van 
BuMrk,  148  111.  9.  In  view  of  the  fact  that 
the  land  was  bought  with  individual,  and 
not  partnership,  funds,  and  was  conveyed  in 
undivided  interests  to  the  several  partners, 
and  in  the  absence  of  any  agreement  that  it 


should  be  regarded  as  firm  property,  does  the 
conduct  of  the  parties  in  afterwards  forming 
a  partnership,  and  using  the  property  for 
partnership  purposes,  and  repairing  and  im 
proving  the  mill  at  the  expense  of  the  firm, 
make  the  land  firm  property  in  a  court  of 
equity?  A  negative  answer  to  this  question 
is  found  in  many  of  the  authorities,  as  will 
be  seen  by  reference  to  the  following:  AU 
exander  v.  Kimbro,  49  Miss.  529 ;  Theriot  v. 
Mieha,  28  La.  Ann.  107 ;  Reynolds  v.  Rnck- 
man,  85  Mich.  80 ;  Birker  v.  Bau>U9,  57  N. 
H.  491 ;   Thompson  v.    Bowman,  78  U.  8.  6 


eity  DO  looser  constituted  Arm  asBets  and  that  the 
partoers  were  tenants  in  common  of  the  same,  and 
a  tenant  in  common  was  entitled  to  homestead  ex- 
emptions under  the  Montana  laws.  Lindley  v. 
Davis  0887)  7MoDt.  208. 

8o  under  the  Bnglisb  authorities  there  is  no  sur- 
vivorship. Jeffereys  v.  Small  (1688)  1  Vem.  217: 
Ljster  V.  DoUand  (ITKS)  1  Yes.  Jr.  488, 8  Bro.  Ch.478: 
Lake  v.  Craddock  (1782)  8  P.  Wms.  168;  Usher  y. 
Aoffleward  0685)  1  Yem.  80O. 

In  BeiUy  v.  Walsh  (1848)  U  Ir.  Bq.  Rep.  22.  it  was 
held  that  the  right  ot  survivorship  between  two 
persons  who  carried  on  the  buiiding  trade,  with  a 
provision  for  the  lease  of  the  ground,  would  not  be 
interfered  with  where  it  was  not  shown  that  they 
were  general  partners. 

lY.  immaterial  to  whom  leoal  Wle  U  eonoeyed. 

In  equity  it  Is  unimportant  in  whose  name  the 
purchase  may  have  been  made,  or  the  conveyance 
taken:  if  purchased  in  fact  with  partnership  funds 
and  for  partnership  purposes.  It  will  be  treated  in 
that  Jurisdiction  as  belonging  to  the  firm.  Moreau 
V.  SaSarans  (ISM)  8  Sneed,  606,67  Am.  Dec  682;  Dud- 
ley V.  Littlefleld  (1842)  21  Me.  418;  Taylor  v.  Vtencer 
0886)  (111.)  6  West.  fiep.  710;  Galbraith  v.  Tracy  (1804) 
pott,  28  L.  B.  A.  128, 168 111.64;  Alkire  v.  Kahle  (1888) 
128I1L4M. 

Equity  looking  upon  lands  purchased  with  part- 
ner^fp  funds  for  partnership  purposes  as  part- 
nership property.  Owens  v.  Collins  (1868)  28  Ala. 
887. 

It  is  immaterial  to  whom  the  legal  title  may  be 
conveyed,  whether  to  the  partners  by  name  as  in- 
dividuals, or  to  one  of  them,  or  to  a  third  person. 
OlTutt  V.  Scott  0872)  47  Ala.  104. 

When  purchased  with  partnership  funds  and  act- 
ually appropriated  to  and  used  In  the  business. 
MacFarlane  v.  MacFarlane  (1804)  82Hun,  288;  Green- 
wood V.  Marvin  0888)  Ul  N.  Y.  428. 

And  it  is  not  material  in  what  manner  it  is 
bought,  or  In  what  name  it  stands.  Little  v.  Sne- 
deoor(1876)62Ala.  167. 

The  fact  that  the  title  to  real  estate  bought  by  a 
partner  acting  for  the  firm  is  taken  in  his  name, 
will  not  deprive  it  of  the  character  of  partnership 
property.    Bowen  v.  Billings  (1882)  18  Neb.  480. 

And  in  some  cases,  as  between  the  partners 
themselves,  real  estate  may  be  shown  to  be  firm 
property,  although  the  title  may  be  in  one  only  or 
in  all  as  tenants  in  common,  even  though  the  rec- 
ord shows  a  conveyance  to  two.  MlUer^s  Bstate 
(1803)  14  Pa.  Co.  Ct.  Bep.  147. 

No  matter  what  the  nature  of  the  conveyance 
may  be.    E^MUding  v.  Wilson  (1883)  80  Ky.  680. 

The  person  holding  the  legal  title  doing  so  for 
oopartnership  purposes.  Batty  v.  Adams  County 
Comrs.  (1884)  16  Neb.  44:  Dupuy  v.  Leavenworth 
(1861)  17  CaL  268;  Buckley  v.  Buckley  (1860)  11  Barb. 
46;  Kendall  v.  Rider  0861)86  Barb.  100. 

Even  though  the  conveyance,  which  was  taken 
to  the  partners  jointly,  does  not  describe  them  as 
partners,  they  must  be  regarded  as  such  in  con- 
troversies, as  between  themselves  and  the  firm  and 

t7  L.a  A. 


private  creditors.  Willis  v.  Freeman  0861)  86  Yt^ 
44, 82  Am.  Dec.  610. 

There  being  no  airreement  or  design  that  it  shaU 
be  held  for  their  separate  use.  Ferguson  v.  Han- 
auer  (1892)  66  Ark.  179. 

The  decisive  presumption  in  theabsence  of  proof 
to  the  contrary  is  that  it  is  Intended  to  be  held 
as  partnership  property.  Hozie  v.  Oarr  (1832)1 
Sumu.  181;  TUlingbast  v.  Champlln  (1866)  4  B.  1. 178« 
67  Am.  Dec  510;  Hunt  v.  Benson  (1841)  2  Humph. 
460;  Buchan  v.  Sumner  (1847)  2  Barb.  Ch.  206,  5  L. 
ed.  616,  47  Am.  Dec.  805;  Smith  v.  Tariton  (1847)  2 
Barb.  Ch.  886, 6  L.  ed.  666:  Delmonico  v.  Guillaume 
(1845)2  Sandf.  Ch.d66,  7  L.  ed.  627;  Dyer  v.  Clark 
(1843)  5  Met.  678, 80  Am.  Dec.  607;  Howai-d  ▼.  Priest 
0848)  6  Met.  686;  Burnside  v.  Merrick  (1842)  4  Met. 
641. 

So  a  conveyance  of  property  to  one  member  of  a 
firm  in  payment  of  a  debt  due  to  the  firm,  will  in- 
ure to  the  benefit  of  the  firm.  Gannett  v.  Cunning- 
ton  0862)  84  Me.  62. 

So  it  has  been  held  with  respect  to  real  estate 
belonging  to  a  mining  partnership  acquired  for 
mining  purposes,  whether  purchased  with  partner- 
ship funds  or  contributed  by  the  individual  part- 
ners as  a  part  of  the  stock.  Duryea  v.  Burt  (1866> 
28  ObI.  660. 

The  same  conclusions  were  arrived  at  in  the  fol- 
lowing cases:  Houston  v.  Stanton,  11  Ala.  412; 
Andrews  v.  Brown  (1862)  21  Ala.  487, 66  Am.  Dec. 
262:  Murphy  v.  Abrams  0874)  60  Ala.  286;  Powers 
V.  Robinson  (1890)  00  Ala.  226;  Uovelsky  v.  Brown 
(1801)02  Ala.  522;  Uatcbett  v.  Blanton  0882)72  Ala. 
428;  Gray  v.  Palmer  (1858)  0  Cai.  616;  Dupuy  v. 
Leavenworth  (1861)  17  Cal.  282:  Duryea  v.  Diirt, 
supra;  Copp  v.  Longsh-eet  (Ck)lo.»  Dec.  10,  1801: 
Trowbridge  v.  Cross  (1886)  117  III.  109;  Bopp  v.  Fox 
(1872)63  IlL  640;  Galbraith  v.  Tracy  (1804)  post.  -.  15.i 
D1.  54;  Alkire  v.  Kahle  (1888)128  IlL  406;  Hyman  v. 
Peters  (1880)  80  Dl.  App.  184;  Niooll  v.  Ogden  (1862) 
20  111.  828, 81  Am.  Dec.  811;  Taylor  v.  Farmer  (1886) 
(IlL)  6  West  Bep.  710;  Simpson  v.  Leech  (1877) 
86  Dl.  286;  Seller  v.  Brenner  (Ky.)  March  22, 
1887;  Dickey  v.  Shirk  (1601)  128  led.  278;  Pepper 
V.  Thomas  (1887)  86  Ky.  680;  Galbraith  v.  Gedge 
0866)  16  B.  Mon.  681;  Burnam  v.  Bumam  0860)  6 
Bush,  880;  Dudley  v.  LittleHeld  (1842)  21  Me.  418; 
Goodbum  v.  Stevens  (1847)  6  Gill,  1;  National  Union 
Bank  of  Maryland  v.  National  Met^hanlcs  Bank  of 
Baltimore  (Md.)  Dec.  ID,  1804;  Converse  v.  Citisens 
Mut.  Ins.  Co.  (1862)  10  Cush.  87;  Collins  v.  Charies- 
town  Mut.  F.  Ins.  Co.  (1867)  10  Gray.  166;  Dyer  v. 
Clark  0848)  6  Met.  678.  80  Am.  Deo.  607;  Howard  v. 
Priest  (1848)  6  Met.  686;  Burnside  v.  Merrick  (1842)4 
Met.  687;  Williams  v.  Sheldon  (1886)  61  Mich.  811; 
Newell  V.  Cochran  (1880)  41  Minn.  874;  ChurcbUl  v. 
Proctor  (1888)  81  Minn.  120;  Willet  v.  Brown  (1877) 
65  Mo.  188, 27  Am.  Bep.  266;  Bowen  v.  Billings  0882) 
1^  Neb.  480;  Smith  v.  Jones  (1885)  18  Neb.  481;  Batty 
V.  Adams  County  Comrs.  (1884)  16 Neb.  41;  Hogle  v. 
Lowe  (1877)  12  Nev.  286;  Messer  v.  Messer  (1870) 
GO  N.  H.  876;  Jarvls  v.  Brooks  (1868)  27  N.  H. 
87, 60  Am.  Deo.  860;  Cilley  v.  Huse  (1860)40  N.  H. 
868;  Parker  v.  Bowles  0876)  67  N.  H.  401;  Matlaok  v. 


464 


Illinois  Scpbeiu  Couiit. 


KOY., 


Wall.  81«,18  L.  ed.  786;  FHnkv.  Branch,  16 
Conn.  360 ;  WheatUy  y.  CaXhoun,\2  Leigh, 264, 
87  Am.  Dec.  654 ;  Sikeay,  Work,  6  Gray.  433 ; 
Gordon  v.  Cordtm,  49  Mich.  601  ;  Moody  v.  liath- 
bum,  7  Minn. 89  (Gil.  58)  ;  Biige  v.  Paige,  71 
Iowa,  818, 60  Am.  Rep.799;T.  Parsons,  Partn. 
4th  ed.  S  366 ;  Haiehett  v.  BlanUm,  supra. 

The  general  doctrine  of  all  these  cases  Is 
that  a  purchase  of  the  land  with  partnership 
funds  is  necessary  to  make  it  firm  property. 
T.  Parsons,  in  his  work  on  Partnership  (4th 
ed.),  says:  '^ Although  it' [real  estate]  be 
held  In  the  Joint  name  of  two  or  more  per- 


sons, if  there  be  no  proof  that  it  was  pur- 
chased with  partnership  funds  for  partnership 
purposes,  it  will  be  considered  as  held  by 
them  as  joint  tenants  or  tenants  in  common. 
.  .  .  So,  if  not  paid  for  by  partnership 
funds,  then  it  is  probably  his  property  who 
does  pay  for  it,  whatever  use  he  permits 
to  be  made  of  it."  Sections  265,  366.  In 
Batchett  V.  Blanton,  supra,  the  supreme  court 
of  Alabama  says:  ** Steering  clear  of  all 
cases  of  fraud,  or  of  the  use  by  one  partner, 
without  the  approbation  of  his  associates,  of 
partnership  funds  in  the  acquisition  of  real 


James  (1860)  18  N.  J.  Bq.  IJM;  Holdreire  v.  Gwynne 
(1806;  18  N.  J.  Bq.  36;  Uhler  y.  Semple  (1880)  20  N.  J. 
Bq.  288;  Baldwin  y.  Johnson  a831)  1  N.  J.  Bq.  441: 
Deveney  t.  Maboney,  1872)  23  N.  J.  Bq.  249;  Dalian - 
tine  y.  FreUDghuysen  (1884)  38  N.  J.  Bq.  26«:  Col- 
lamb  y.  Beed  (1882)  24  N.  7. 606;  Buchan  v.  Sumner 
0817)  8Barb.Cb.  107, 6 L. ed. 012, 47  Am.  Deo.  806; 
DelmoDico  y.  Guillaume  (1846)  2  Sandf .  Cb.  860, 7  L. 
ed.  027:  Falrchlld  y.  Falrohlld  (1876^  64  N.  T.  471,  af- 
flrminir  (1876)  6  Hun,  407;  Teechmaober  y.  Lenz 
a8»4)  82  Hun,  604;  Demlng  y.  Colt  (1860)  8  Sandf.  284: 
Williams  y.  GUlies  (1877)  68  How.  Pr.  420;  Rank  v. 
Grote  (1884)  18  Jones  ft  8.  275;  Tarbel  y.  Bradley 
<1878)  7  Abb.  N.  C.  270;  Smith  y.  Tarlton  (1847)  2 
Barb.  Cb.  838, 6  L.  ed.  606;  Leary  y.  Bogga  (1886^  1 N. 
T.  8.  B.  671;  Bteell  y.  Harrington  (1870)  18  Hun,  81; 
ICaoEarlane    y.   MacFarlane  (18C4>  82   Hun,  238; 
Greenwood  y.  Maryin  (1888)  111  N.  7.  428;  King  y. 
Weeks  (1874)  70  N.  C.  872;  Rammelsberg  v.  Mitobell 
(1875)  20  Ohio  St.  22;  Page  y.  Tbomas  (1885)  48  Ohio 
St.  88,  64  Am.  Bep.  788;  Norwalk  Nat.  Baok  y.  Saw- 
yer (1882)  88  Ohio  St.  830;  Ludlow  y.  Cooper  (1864)  4 
Ohio  St.  0:  Knott  y.  Knott  (1870)  6  Or.  142;  Abbott's 
App.  a866)60Pa.  284:  Shafer's  App.  (1884)  106  Pa. 
48;  MUler's  Bstate  (1808)  14  Pa.  Co.  Ct.  Rep.  147;  War- 
riner  v.  MitcheU  (1888)  128  Pa.  101;  CoUner  y.  Greig 
(1890)  187  Pa.  606;  TUlioghast  y.  CbampUn  (1856)  4  R. 
1. 173, 67  Am.  Dec.  510;  Jones  y.  Smith  (1888)  81  S.  C. 
627:  Bettsy.  Letoher  (1800)  1  S.Dak.  182;  Hunt  y. 
Benson  (1841)  2  Humph.  460;  Boycrs  y.  Blliott  (1816) 
7  Humph.  204;  Moreau  y.  Saffarans  (1856)  8  Sneed, 
505,  67  Am.  Deo.  582;  Griffey  v.  Northcutt  a871)  5 
Heisk.  746;  Dewey  y.  Dewey  (1868)  35  Yt.  665;  Willis 
y.  Freeman  (1861)  85  Yt.  44,82  Am.  Bep.  618;  Hardy 
y.  Norfolk  Ml(.  Co.  a885*  80  Ya.  404;  Dayis  y.  Chris- 
tian (1860)  15  Gratt«  11:  Dlggs  v.  Brown  (1884>  78  Ya. 
202;  Pierce  y.  Trigg  (1830)  10  Leigh,  406;  Wbcatley 
y.    Calhoun  (1841)  12  Leigh,  264,  87  Am.  Deo.  654; 
Christian  y.  Bllis(1845)l  Gratt.  402;  Fowler  y.  BaiUey 
(1861)  14  Wis.  125;  Bird  y.  Morrison  aSOO)  12  Wis.  168; 
Riedeburg  v.  Schmltt  (1866)  71  Wis.  644:  Holladay  y. 
liand  ft  Rlyer  Imp.  Co.  (1808)57  Fed.  Rep.  774:  Hoxie 
y.  Carr  (1882)  1  Sumn.  178;  Riddle  y.  Whiteblll  (1890) 
185  U.  S.  621, 84  L.  ed.  288;  Alien  y.  Withrow  (1884) 
110  U.  S.  110, 28  L.  ed.  90;  Brown  y.  Siee  (1881)  106  IT. 
&  828, 26  L.  ed.  618;  Shanks  y.  Klein  (1881)  104  CT.  a 
18, 26  L.  ed.  685;  Lyman  y.  Lyman  (1828)  2  Paine,  GL 
CIL 

Property  bought  by  a  partner  In  a  firm,  acting 
for  the  firm,  belongs  to  the  partnership  as  soon  as 
the  sale  is  complete,  because  the  purchaser  is  the 
Arm.    Bo  wen  y.  Billings  (1882)  18  Neb.  410. 

If  purchased  and  held  as  partnership  property, 
the  deMyery  of  a  deed  to  one  partner  will  be  a  de- 
ilyery  to  the  partnership.  Henry  y.  Anderson 
(1881)  77  Ind.  861. 

A  charge  that  where  a  partner  in  a  firm  pur^ 
chases  real  estate  with  partnership  funds  and  takes 
a  deed  to  himself,  the  presumption  of  law  is  that 
the  partner  so  purchasing  credits  his  copartner 
with  his  part  of  the  land  bought,  or  paid  for  the 
property  and  charges  himself  with  it,  and  is  enti- 
tled to  the  property  in  his  individual  riirht,  will 
not  be  sustained.  King  y.  Weeks  (1874)  70  N.  a  872. 
d7L.&A. 


And  if  from  the  testimony  the  Jury  may  prop- 
erly find  that  the  tenant  rented  the  property  of  the 
firm,  and  so  understood  and  paid  the  rent  to  the 
firm  as  landlords,  and  continued  to  hold  under  the 
firm,  it  is  of  no  consequence  who  is  the  reol  owner 
if  the  firm  act  as  such.  Williams  y.  8helden.(lB86) 
61  Mich.  811. 

Where  the  evidence  is  clear  that  real  estate  is 
partnership  property,  purchased  yirtuaJly  with 
partnership  funds  and  used  for  partnership  pur- 
poses, though  standing  in  the  name  of  the  individ- 
ual partner,  it  is  held  by  the  partners  as  tenants  in 
common  in  trust  for  the  partnership  and  as  such 
is  liable  for  the  firm  debts.  Matlaok  y.  James 
a860)  18  N.  J.  Bq.  126. 

Beal  estate  contributed  to  the  capital  of  the 
company  at  an  estimated  valuation  by  one  partner, 
inventoried  and  carried  into  the  stock  account,  be- 
comes in  equity  partnership  property,  although  the 
legal  title  remains  In  the  partner.  Olark*8  App. 
a872)  72  Pa.  142. 

So  if  the  partnership  funds  be  advanced  to  one 
partner  for  lands  for  business  purposes,  or  if  he 
gets  credit  on  the  books  of  the  firm  for  the  land, 
intending  to  Invest  it  in  the  business,  it  Is  in  equity 
the  property  of  the  partners  though  ho  retain  the 
legal  tiUeu    Boyers  y.  BUlott  (1846)  7  Humph.  204. 

v.  Parol  evidence. 

a.  WhenhddadmiesMe, 
Parol  evidence  is  admissible  as  between  the  part- 
ners themselves,  to  prove  that  a  partnership  existed 
in  real  estate.  Lindsay  v.  Hoke  (1862)  21  Ala.  542; 
Hanks  v.  Hinson  <1837)  4  Port.  (AJa.)  600;  Kllbourn 
y.  Latta  (1886)  5  Mackey.  804, 60  Am.  Bep.  8TS;  Alli- 
son y.  Perry  (1889)  180  HI.  0;  Wallace  y.  Carpenter 
(1877)  85  III.  600;  Tork  y.  Clemens  (1875)  41  Iowa,  03: 
Paige  V.  Paiiie  (1887)  71  Iowa,  318, 60  Am.  Rep.  700; 
Scruggs  V.  Russell  (1858)  MoCahon,  80;  Marsh  y. 
Davis  (1855)  88  Kan.  820;  Baldwin  v.  Johnson  (1831) 
1  N.  J.  Bq.  441;  Harney  v.  First  Nat.  Bank  of  Jer- 
sey City  (N.  J.)  May  16, 1804;  Teschroacher  v.  Lens 
(1894^  82  Hun,  604;  Leary  y.  Boggs  (1886)  1  N.  Y.  S. 
R.  571:  Traphagen  v.  Burt  a876)67  N.  Y.80:  Fair- 
child  V.  Falrchild  (1876)  64  N.  Y.  471,  affirming  (1K75) 
6  Hun.  407;  Rank  v.  Grote  (1884)  18  Jones  &  S.  275; 
Blsseli  V.  Harrington  a879)  18  Hun,  81;  Chester  v. 
Dlckerson  (1873)  54  N.  Y.  1, 18  Am.  Rep.  662,  aiBrra- 
ing  (1868)  52  Barb.  849;  Greenwood  v.  Marvin  (1888) 
m  N.  Y.  428;  Getty  v.  DevUn  (1878)  54  N.  Y.  403; 
Babcock  y.  Bead  (1685)  09  N.  Y.  609;  Smith  v.  Dan- 
yors  (1852)  5  Sandf.  660;  Knott  v.  Knott  (1876)  6  Or. 
142:  Geddes*  App.  (1877)  84  Pa.  482;  Shafer^S  App. 
(1884)  106  Pa.  48;  Black  y.  Seipt  rl877)  12  Phila.  360; 
Abbott^s  App.  a865)  60  Pa.  284;  Brown  y.  Beccbcr 
a888)  120  Pa.  600;  Black's  App.  a879)  88  Pa.  201; 
Holt*s  App.  (1881)  08  Pa.  257;  Mlller*s  BsUte  a^K\i  u 
Pa.  Co.  Ct.  Rep.  147;  Collner  v.  Greig  (1890)  137  Pa. 
606;  Warriner  v.  Mitchell  (1880)  128  Pa.  158;  Erwin's 
App.  a861)  39  Pa.  585,  80  Am.  Dec.  542;  West  Hick- 
ory Min.  Asso.  V.  Reed  (1873)  80  Pa.  38;  Jonen  v. 
Smith  (1889)  31  S.  C.  527;  Holmes  v.  Moon  (1872)  7 
Heisk.  606:  McCully  v.  McCully  (1883)  78  Va.  ISO; 
Brooke  v.  Washington  a8Sl)  8  Gratt.  248,  56  Am. 


1884. 
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«8tat6,  the  two  facta  muat  concur  to  con- 
atitute  real  estate  partnership  property — 
acquisition  with  partnership  funds,  or  on 
partnership  credit,  and  for  the  uses  of  the  part- 
nership." In  Tluymfpt/m  y.  Bowman,  supra, 
the  Supreme  Court  of  the  United  States  says : 
**  In  the  absence  of  proof  of  its  purchase  with 
partnership  funds  for  partnership  purposes, 
real  property  standing  in  the  names  of  several 
persons  is  deemed  to  be  held  by  them  as  joint 
tenants  or  as  tensnts  in  common.**  Buehan 
T.  Sumner,  2  Barb.  Ch.  165,  5  L.  ed.  599,  47 


Am.  Dec.  805.  The  theory  of  some  ol  tlie 
cases  is  that  real  estate  bought  with  separate, 
and  not  partnership,  fuuds,  cannot  be  con- 
verted  into  firm  property  by  a  verbal  agree- 
ment between  the  partners,  because  no  trust 
can  be  created  in  lauds,  unless  by  writing,v 
in  view  of  the  statute  of  frauds,  <  xcept  such 
as  results  by  implication  of  law.  Pirker  v. 
Bowles,  supra.  There  are  cases  winch  hold 
that,  even  though  the  land  was  originally 
bought  by  the  several  partners  with  their 
individual   funds,    and  deeded  to  them  aa 


Dec.  l«i:  Bird  v.  Morrison  anO)  12  Wis.  158;  McKln- 
oon  ▼.  McKlnnon  (1803)  56  Fed.  Rep.  409,  reveningr 
Htm)  46  Fad.  Rep.  713:  Re  Ransom  (1S83)  17  Fed.  Kep. 
•01;  Re  Farmer,  Ex  parte  Griffio  (1878)  18  Nat. 
Buikr.  Reff.  207;  lU  Warren  (1847>  2  Ware  (2  Daveis) 


•  So  a  resultlnflr  trust  by  one  partner  of  lands  pur- 
•efaaaed  by  him  with  partnership  funds  in  his  own 
name  In  favor  of  the  other  partner,  may  be 
proved  by  parol  evidence.  Baldwin  y.  Johnson 
<1881)  1  N.  J.  Eq.  441;  Marsli  v.  Davis  (1885 » 83  Kan. 
^6;  Scroflrgs  v.  Russell  (1S58)  McGabon,  89;  Paige  v. 
Paige  (1887)  71  Iowa,  818,  60  Hm.  Rep.  799;  York  ▼. 
€lemens  (1876)  41  Iowa,  96;  Cotton  v.  Wood  (1868)  25 
Iowa,  43;  Faircblld  v.  Falrcfalld  (1876)  64  N.  Y,  471; 
Hardy  y.  Norfolk  Mfg.  Co.  (1885)  80  Va.  404. 

When  there  is  an  undoubted  partnership,  orol 
evidence  may  be  received  to  prove  that  lands  are 
ilie  property  of  the  partnership.  B€  Farmer,  Ex 
parte  Griffin  (1878)  18  Nat.  Bankr.  Reg.  207. 

The  fact  of  a  part  performance  of  the  contract 
requiring  a  court  of  equity  to  admit  such  evidenoe- 
iMd. 

Such  a  partnership  so  far  as  the  rights  of  third 
parties  are  Involved  being  proved  in  the  same 
manner  as  any  other  partnership.  Be  Warren 
<1847)  2  Ware  (2  Daveis)  882. 

It  may  be  supported  by  parol  testimony,  even  in 
fegard  to  a  particular  transaction,  if  such  be  the 
Intention.  Be  Ransom  (1888)  17  Fed.  Rep  381;  Fair- 
ehild  V.  Faircbild,  supra;  Trapbagen  v.  Burt  (1876) 
47  N.  Y.  80;  Chester  v.  Dtckerson  a878)  54  N.  T.  1, 
18  Am.  Rep.  652;  Smith  v.  Danvers  (1852)  6  Sandf. 


The  role  that  the  deed  is  the  badge  of  ownership 
where  purobasers  and  creditors  are  concerued  not 
holding  where  the  contests  are  simply  between  the 
partners;  the  real  ownership  may  be  shown  by 
parol  evidence  to  be  in  the  firm.  Rlack  y.  Beipt 
<1877)  12  Fhila.  800;  Abbott*S  App.  (1865)  60  Pa.  234. 

But  parol  evidence  is  admissible  under  the  Penn- 
aylvania  doctrine  even  as  against  creditors  If  the 
objecting  creditor  cannot  call  to  his  aid  the  princi- 
pie  of  estoppeL  Miller's  Estate  a803)  14  Pa.  Co.  Ct 
Bep.  147. 

Where  the  title  is  held  by  the  partners  Jointly 
and  is  entirely  consistent  with  the  character  oi 
partnership  property,  the  fact  of  a  partnership  and 
ihat  the  property  was  held  for  partnership  pur- 
poses may  be  shown  by  parol.  Bird  v.  Morrison 
<1880)  12  Wis.  153. 

So  when  the  existence  of  a  firm  is  eftablished  by 
an  Instrument  in  writing,  any  one  concerned  in  the 
Arm  assets,  whether  a  creditor  or  a  partner,  is  at 
liberty  to  prove,  by  extrinsic  evidence  or  by  parol, 
that  certain  lands  held  by  one  of  the  partners  are 
in  fact  the  property  of  the  firm.  McKinnon  v.  Mc- 
Klnnon {imw  56  Fed.  Kep.  409. 

And  diiect  testimony  by  the  surviving  partner, 
together  with  declarations  made  by  the  deceiiseci 
partner  that  real  estate  was  coriflidcrori  the  prop 
-erty  of  the  firm,  are  sufficient  to  eBUiblish  its  char- 
acter as  firm  property.  McKinnon  v.  McKinnon, 
ffupro,  reversing  (1891)  46  Fed.  Rep.  713. 

So  a  partnership  involving  transactions  in  real 
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estate,  and  resulting  substantially  in  an  interest  or 
the  fruits  of  an  Interest  in  real  estate,  can  be  es- 
tablished by  parol  not  being  within  the  fourth  sec- 
tion of  the  statute  of  frauds.  Kilt>oum  v.  Latta 
(1886)  5  Mackey,  804, 60  Am.  Rep.  873. 

In  New  York  there  may  be  a  copartnership  in 
real  estate,  and  it  is  not  necessary  to  the  existence 
of  such  a  partnership  that  It  should  be  evidenced 
in  writing,  and  signed  by  the  partners;  but  it  may 
be  created  by  parol,  and  where  such  partnership 
exists  the  partners  may  establish  their  Interests  in 
land,  the  subject  of  the  partnership,  without  such  • 
Interest  being  evidenced  by  any  writing.  Williams 
y.  Gillies  (1877)  58  How.  Pr.  420:  Chester  v.  Dicker- 
son  (1873)  54  N.  Y.  1, 18  Am.  Rep.  552;  Tescfamacher 
v.  liCns  (1894)  82  Hun,  504;  Traphagen  v.  Burt  (1876) 
67  N.  Y.  80:  Leary  v.  Boggs  (1886>  1 N.  Y.  S.  R.  571. 

The  question  being  one  of  fact  upon  all  the  evi- 
dence in  the  case,  determinable  by  parol  evidenoe 
independent  of  the  particular  form  which  the 
transaction  took,  or  the  manner  in  which  the  Utle 
was  taken.  Oreenwood  v.  Marvin  (1888)  111  N.Y.  423; 
Chester  v.  Diclcereon  (1873)  54  N.  Y.  1, 13  Am.  Rep. 
550.  affirming  (1868)  52  Barb.  840;  Faircbild  v.  Fair- 
child  (1876)  61  N.  Y.  4n,  affirming  (1876)  5  Hun,  407. 

It  is  admissible  for  the  purpose  of  showing  that 
the  title  to  the  property,  although  in  one  member 
of  the  firm,  is  really  in  the  Urm  and  for  its  hsencflt« 
Jones  V.  Smith  (1880)  81  &  a  687:  8crugK8  v.  Hussell 
a858)  McCahon,  80. 

And  also  to  prove  that  it  was  paid  for  out  of 
partnership  funds.    Scruggs  v.  Russell,  siipro. 

So  in  the  case  of  a  lease,  with  the  ritrht  to  take  oil 
and  minerals,  taken  in  the  name  ot  one  partner 
and  so  appearing  on  the  record,  suoh  loise  being  a 
mere  chattel.    Brown  v.  Beecher  ^1888)  120  Pa.  500. 

Where  a  partnership  is  constituted  under  a  parol 
agreement,  it  may  be  shown  that  its  properiy  con- 
sists of  land?,  and  it  may  own,  posses^,  nnd  enjoy 
the  same.  Allison  v.  Perry  (1880)  130  III.  9.  To  the. 
same  effect,  Wallace  v.  Carpenter  (1877;  85  111.600; 
York  V.  Clemens  (1875)  41  Iowa,  06. 

The  unauthorized  execution  of  a  deed  In  the 
name  either  of  a  partnership  orofnn  indivlriual, 
may  be  ratified  by  parol.  Holbrook  v.  (^tiamherlin 
(1874)  116  MasK.156, 17  Am.  Rep.  146;  Cady  v.  Shep- 
herd (1881)  11  Pick.  400, 22  Am.  Dec.  879:  Swan  v. 
Stedmun  (1842U  Met.  548;  McTntyre  v.  I'nrk  1858)  11 
Orar.  102;  McDonald  v.  Bggieston  (ia'V3}26  Vt.l54, 
60  Am.  Dec.  303. 

And  in  the  cam  of  a  deed  of  lands  made  In  the 
Arm  name,  parol  evidence  is  admissible  to  mark 
the  identity  of  the  grantees  nnmcvi  a.<<  coniposing 
the  firm.    Lindsay  v.  Hoke  (18S2f  il  Ala.  r»43. 

So,  although  the  original  acrreementf^f  partner- 
ship in  real  estate  is  not  inwririnfr,  a  me  of  the 
partners  withdrawing,  others  siih  tifnlod  being 
recognized  by  the  continuing  meiulH'rs  in  written 
trnnFactions,  the  evidence  is  sufllici^Mit  to  satfsry 
the  requirements  of  the  statute  of  frauds.  Row- 
land V.  Boozer  (1840)  10  Ala.  660. 

ft  is  also  competent  to  prove  by  parol  that  the 
land  described  in  the  petition  Is  partnership  prop- 
erty.   York  V.  Clemens  (1875)41  Iowa.  05. 

And  in  the  case  of  a  conveyance  to  one  by  deed 
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tenants  in  common,  yet  it  will  be  ref^arded 
in  equity  as  firm  property  where  it  is  im- 
proved out  of  pai-tnersliip  funds  for  firm  pur- 
poses, and  actually  used  for  such  purposes, 
or  where  the  firm  puts  valuable  and  perma- 
nent improvements  upon  it  for  firm  purposes, 
and  which  are  essential  to  the  firm.  In  some 
instances  the  land  is  held  to  be  the  property 
of  the  partners,  and  the  improvements  to  be 
the  property  of  the  firm.  1  Bates,  Partn.  S§ 
281,  282.  The  use  of  the  property  is  not  con- 
clusive of  its  character  as  real  estate  or  per-^ 
Bonalty,  but  is  only  evidence  of  the  intention 


of  the  parties.  Id.  §  285.  When  the  inten- 
tion of  the  partners  to  convert  the  land  into 
firm  property  is  inferred  from  circumstances, 
the  circumstances  must  be  such  as  do  not  ad- 
mit of  any  other  equally  reasonable  and  sat- 
isfactory explanation.  T.  Parsons,  Partn.  9 
267.  And,  where  it  is  sought  to  show  a  con- 
version of  the  land  into  personalty  by  agree- 
ment of  the  partners,  such  agreement  must 
be  clear  and  explicit.  17  Am.  &  Eng. 
Encyclop.  Law,  p.  954,  and  cases  cited.  In 
Alkire  V.  Kahle,  123  III.  496,  land  was  con- 
veyed daring  the  existence  of  the  partnership 


absolute  on  Its  face,  an  attempt  to  show  by  i>arol 
evidence  that  it  Is  in  fact  a  cooveyaooe  to  him  for 
the  use  of  himself  and  his  copartner  as  tenants  in 
common  may  be  rebutted  by  parol  evidence  show- 
ing that  it  is  owned  by  them  as  partnership  prop- 
erty.   Blaok^sApp.  (1^)88  Pa.  SOL 

A  partnership  may  exist  between  dealers  and 
■peculators  in  real  estate  for  the  purpose  of  buy- 
ing and  selling  land^  and  it  is  not  necessary  to  the 
existence  of  the  partnership  that  it  should  be  evi- 
denced by  a  written  agreement  signed  by  the  part- 
ners; such  a  partnership  may  be  created  by  paroL 
Bissell  V.  Harrington  a879)  18  Hun,  81,  following 
Chester  v.  Bickerson  (1878)  M  N.  Y.  L 

The  terms  of  such  a  contract  may  be  established 
toy  parol  evidences  when  material,  in  an  action  to 
recover  money  alleged  to  have  been  fraudulently 
obtained  thereunder  by  one  partner  ftom  the  other. 
Davenport  v.  Buchanan  (S.  Dak.)  Deo.  1ft,  1804; 
Bates  V.  Babcock  (189S)  05  Oal.  470;  Pennybacker  v. 
Leary  (1884)  65  Iowa,  290:  Flower  y.  Barnekoff  a890) 
11 L.  B.  A.  148,  SO  Or.  132;  Treat  v.  Hiles  a887)  68 
Wis.  844,  60  Am.  Bep.  868;  Richards  v.  Grinnell 
a884)  68  Iowa,  44,  60  Am.  Rep.  787;  Newell  v. 
Cochran  (1880)  41  Minn.  874;  Holmes  v.  MoCray  (1876) 
61  Ind.  868, 10  Am.  Rep,  785;  King  v.  Baraes  (1888) 
108  N.  Y.  267;  Wallace  v.  Oarpenter  a877)  85  HL  600. 

A  deed  conyeying  the  title  to  a  partnership  in 
the  partoership  name  to  two  parties  the  others  not 
beiog  named  or  proven,  vests  the  legal  title  In  the 
two  parties  named  Ss  trustees  for  the  partnership, 
unless  the  fact  that  the  given  names  are  not 
proven  renders  the  deed  void  for  uncertainty,  but 
an  ambiguity  of  such  a  kind  is  canable  of  explana- 
tion by  parol  evidence,  the  parties  to  be  designated 
as  grantees  thus  being  made  certain.  Holmes  v. 
Moon  (1872)7Hei8k.606. 

In  Pennsylvania,  however,  real  estate  conveyed 
.  to  the  partners  as  tenants  in  oommon  will  be 
bound  by  the  individual  Judgments  rendered 
against  the  partners,  and  parol  evidence  will  not 
be  admitted  to  prove  the  contrary.  Holt*8  App. 
(1881)  08  Pa.  267. 

In  a  case  where  the  greater  portion  of  the  part- 
nership capital  to  be  contributed  by  each  partner 
is  to  be  derived  from  the  leasing  or  sale  of  the 
donation  claims  owned  by  them  separately,  but  is 
not  bought  to  be  derived  from  the  sale  or  rent  of 
real  property,  some  personal  property  being  owned 
by  each,  the  labor  of  the  partners  going  into  the 
community,  such  partnership  may  be  proven  by 
parol.    Knott  v.  Knott  (1876)  6  Or.  142. 

Where  it  was  sought  to  establish  a  copartnership 
in  relation  to  a  house  used  and  occupied  by  the  de- 
fendant, the  evidence  of  a  witness  who  testified 
that  the  house  was  sold  to  one  of  the  plalntiflTs  but 
he  could  not  say  whether  the  purchase  was 
for  himself  or  on  account  of  the  firm,  and  that  an 
account  which  the  vendor  had  contracted  with  the 
firm  was  credited  with  the  sum  agreed  to  be  paid, 
was  held  admissible,  as  it  tended  to  establish  the 
existence  of  a  partnership,  its  weight  being  for  the 
consideration  of  the  jury.  Hanks  v.  Hlnson  (1887) 
4  Port  (Ala.)  600. 
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A  mortgage  deed  describing  the  grantees  as  a 
firm  is  admissible  in  evidence  to  show  that  plain tiUS 
were  partners  at  the  time,  and  that  the  mortgage 
was  executed  to  them  in  the  firm  name,  and  entitled 
the  plain tifr  to  recover  in  ejectment  as  against  tb» 
defendant.    Morse  v.  Carpenter  (1847)  10  Vt,  618. 

It  is  not  enough  that  the  articles  of  copartnership 
are  in  writing,  nor  that  they  are  expressly  for  buy- 
ing and  selling  real  estate;  parol  evidence  must  still 
be  resorted  to  in  order  to  show  that  the  particular 
land  in  question  is  a  part  of  the  partnership  trans- 
action.   Oedde*s  App.*a877)  84  Pa.  483. 

Bvidence  showing  that  a  partnership  existed* 
that  the  parinership  funds  were  used  in  the  pu^ 
chase  of  real  estate  which  was  conveyed  to  on» 
partner,  who  used  the  partnership  money  in  the 
purchase  of  such  lands,  was  held  sufficient  to  uphold 
an  implied  trust  in  favor  of  the  partnership,  the 
money  having  come  from  that  source,  parol 
evidence  being  sufficient  to  prove  that  the  money 
belonged  to  the  partnership.  McCuliy  v.  McCuUy 
(1888)  78  Ya.  160;  Brooke  V.Washington  (1861)  8  QntU 
248,  66  Am.  Deo.  142. 

Where  the  partnership  articles  provided  fortb» 
purchase  of  property,  and  for  the  erection  of  busi- 
ness premises  thereon,  it  was  held  that  parol  evi- 
dence was  admissible  for  the  purpose  of  proving 
that  property  afterwards  purchased  and  conveyed 
to  one  partner,  the  business  premises  being  erected 
thereon  and  used  for  the  purposes  of  the  business- 
and  improved  with  partnership  means,  was  part- 
nership property.  Bird  v.  Morrison  (1860)  18  Wis. 
158. 

In  Bssex  v.  Bssex,  20  Beav.  442,  the  court  admitted 
evidence  of  a  parol  contract  as  to  the  oontlnuanoe 
of  a  partnership  relating  to  real  estate. 

A  partnership  agreement  between  two  parties  to- 
be  jointly  interested  in  the  speculation  of  buying% 
improving  for  sale,  and  selling  land,  may  be  proved 
without  being  evidenced  by  any  writing  signed  by, 
or  by  the  authority  of  the  party  to  be  charged 
therewith,  within  the  statute  of  frauds,  and  snob 
an  agreement  being  proved,  either  partner  may 
establish  his  interest  in  land,  the  subject  of  the 
partnership,  without  such  Interest  being evidenoed 
by  any  such  writing.  Dale  v.  Hamilton  (1846)  fr 
Hare,  888, 16  L.  J.  Ch.  N.  8. 126,  llJur.168. 

Where  the  master^s  report  in  an  action  for  a  part- 
necship  account  showed  that  the  property  where- 
the  business  was  carried  on  was  partnership  prop- 
erty but  was  claimed  by  one  partner  as  his  separate- 
estate,  the  patent  being  issued  to  him  while  other 
patents  were  issued  to  the  other  partnen  in  their 
respective  names,  such  partner  making  no  separate 
claim  therefor,  the  property  was  decreed  partner- 
ship estate,  parol  evidence  being  admitted  to  proye- 
the  same.  Newton  v.  Doran,  8  Grant,  Ch.  (U.  CJ- 
868. 

See  also  as  to  parol  evidence  to  prove  the  trust,, 
head  YL  a,  infra,  page  47L 

b.  When  not  admlnfble. 

When  land  is  purchased  with  partnership  funde 
and  for  partnership  purposes,  there  is  an  implica- 
tion of  law  that  the  land  Is  held  for  the  paitnenhlp.. 
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to  **  Cato  Abbott  and  Henry  Robinson,  com- 

f^OBiD^  the  firm  of  Abbott  &  Robinson ;"  and 
t  was  held  not  to  be  partnership  property, 
because  it  was  not  shown  to  have  been  either 
purchased  with  partnership  funds,  or  used 
tor  partnership  purposes ;  but  we  do  not  re- 
gard that  case  as  holding  that  the  mere  use 
of  the  land  for  partnership  purposes  consti- 
tutes it  firm  property.  In  Mauck  ▼.  Hauek, 
64  til.  281,  land  which  had  been  bought  and 
held  for  firm  purposes  was  said  to  be  firm 
property,  and  to  partake  of  the  character  of 
personalty;  but  in  that  case  a  part  of  the 


business  of  the  firm  was  to  buy  and  sell  real 
estate,  and,  although  the  land  was  said  to 
belong  to  the  firm,  it  does  not  appear  that  it 
was  not  purchased  with  partnership  funds. 
In  Faulds  y.  Taies,  57  111.  416,  11  Am.  Rep. 
24,  the  land  was  bought  for  the  use  of  the 
partnership,  but  after  the  partnership  was 
formed,  and  with  the  money  of  two  of  the 
partners.  In  Bopp  y.  Fax,  63  111.  540,  land, 
bought  by  four  partners  with  their  individ- 
ual funds,  and  conyeyed  to  them  in  their  in- 
diyidual  names,  was  held  to  be  partner^ip 
property,  because,  two  weeks  before  the  pur- 


but  where  It  is  purchased  with  the  separate  funds 
of  the  partners  It  oannot  by  a  verbal  agreement 
between  themselves  be  converted  Into  partnership 
property,  because  no  trust  in  lands  can  be  created 
uolessby  writing,  except  such  as  arises  or  results 
by  implication  of  law,  parol  evidence  not  beinflr 
admissible  to  prove  any  declarations  of  trust  or 
agreement  of  the  parties  for  a  trust,  although  it  Is 
received  to  establish  the  fact  from  which  the  law 
wiU  raise  or  imply  a  trusts  Parker  v.  Bowles  (1876) 
87  N.  H.  401;  Earrlngton  v.  Barr  (1868)  86  N.  H.  86; 
Moore  v.  Moore  (186Q)  88  N.  H.  888;  Otis  v.  Sill  (1841)) 
8  Barb.  10& 

A  bill  alleging  that  the  property  was  purohased 
with  partnership  funds  for  the  purposes  of  the 
partnership  in  the  name  of  one  Individual  partner, 
will  not  be  sustained  by  evidence  showing  the  pur- 
chase by  one  partner  with  his  individual  funds. 
Owens  V.  Collins  (1863)  23  Ala.  837. 

Verbal  testimony  to  establish  the  existence  of  a 
partnership  in  the  lands  and  negroes,  for  the  pur- 
pose of  planting,  is  inadmissible.  Ghuitt  v.  Gantt 
(L851)  6  La.  Ann.  077. 

In  the  above  case  the  contention  was  that  at  the 
time  of  the  formation  of  the  partnership,  the  land 
was  public  property  and  not  the  Joint  property  of 
the  owners,  and  that  the  slaves  were  ^e  separate 
property  of  the  partners,  and  therefore  a  partner- 
ship in  the  improvements  and  crops  might  be 
proved  by  parol,  but  the  court  held  that  as  the 
settlement  on  the  public  lands  could  only  be  with 
a  view  of  acquiring  title  thereto,  and  that  as  the 
partnership  as  it  was  contemplated  by  the  parties 
was  one  in  which  part  of  the  stock  consisted  of  real 
estate,  it  could  not  be  proved  by  paroL   Ibid. 

A  lease  taken  by  a  member  of  a  copartnership, 
not  expressly  for  the  firm,  the  premises  being  de- 
mised to  him  individually,  does  not  belong  to  the 
partnership,  and  parol  evideoce  that  it  was  eze- 
onted  for  the  benefit  of  the  partnership  is  ioadmls- 
■Ible.    Otis  V.  Sill  (1848)  8  Barb.  128. 

In  Otis  V.  Sill,  supra,  the  evidence  did  not  show 
that  it  had  been  taken  for  the  firm  and  with  express 
reference  to  its  business,  althougti  it  did  appear 
that  the  partnership  commenced  at  the  date  of  the 
lease  and  that  the  business  was  carried  on  upon 
the  demised  premises. 

By  such  parol  evidence  a  trust  in  real  estate 
would  be  sought  to  be  created  contrary  to  the  pro- 
▼islons  of  the  statute  of  frauds.  Otis  v.  Sill, 
•upro. 

An  agreement  between  the  parties  at  the  time  of 
the  conveyance  by  members  of  a  copartnership 
to  one  partner  absolutely,  that  such  property 
should  be  considered  as  partnership  property  or  be 
held  in  trust  for  the  firm,  cannot  be  proved  by 
parol  evidence  even  though  such  property  is  sub- 
sequently improved  by  the  firm  but  never  used 
for  firm  purposes,  the  proof  of  such  an  agreement 
by^wrol  evidence  being  contrary  to  the  provisions 
•f  the  statute  of  frauds.  Bird  v.  Morrison  (I860)  18 
Wi8.1l!8. 

In  Pennsylvania  the  courts  hold  that  such  a  part- 
nership cannotiso  far  as  bona  tide  purchasers,  cred- 
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iters,  and  other  third  parties  without  notice  are 
concerned,  be  proved  by  parol  evidence  inasmuch 
BB  the  statutes  of  that  state  make  provision  for  the 
recording  of  titles  to  real  estate,  the  record  itself 
being  evidence. 

Whei  e  the  recorded  title  is  in  one  of  the  partners, 
parol  evidence  is  inadmissible  to  show  that  it  was 
partnership  property,  as  against  the  purchaser  or 
creditor  acting  bona  fide  without  notice.  Warriner 
V.  Mitchell  a889)  U8  Pa.  161. 

Where  they  deal  on  the  faith  of  a  recorded  title 
and  without  notice  that  it  is  different  from  what  it- 
appears  of  record.  Gollner  v.  Oreig  (1890)  187  Pa. 
606. 

Where  lands  are  owned  by  two  persons,  the  face* 
of  the  deed  showing  them  to  be  tenants  in  common,, 
it  is  incompetent,  whenever  the  rights  of  third 
persons  are  Involved,  to  show  by  parol  that  they 
are  partnership  property.  Geddes*  App.  (1877)  84 
Pa.  482;  Lefevre*s  App.  (1871)  69  Pa.  188,  8  Am.  Rep. 
828;  Ebbert*s  App.  (1871)  70  Pa.  79;  Hale  v.  Henrie 
(1834)  8  Watts,  148, 87  Am.  Dec.  289;  Ridg way*s  App. 
a860)  15  Pa.  177, 68  Am.  Dea  686. 

Such  evidence  would  destroy  and  contradict  the 
title  established  by  the  deed  and  set  up  a  parol 
title  in  its  place.  Lancaster  Bank  v.  Myiey  (I860)  13 
Pa.  544. 

Where  real  estate  was  purchased  in  the  individ- 
ual names  of  two  parties  before  the  partnership, 
cash  on  account  and  the  first  instaliment  being  paid 
l>efore  a  third  partner  Joined  the  firm,  the  appro- 
priation of  the  firm  funds  for  the  payment  of  the 
balance  being  acquiesced  in  by  such  partner,  im- 
provements being  made  thereon  with  a  knowledge 
that  the  property  stood  in  the  names  of  the  first 
two  partners,  the  money  being  chargeable  against 
such  partners  in  the  final  account,  the  facte  show- 
ing an  express  agreement  that  such  third  partner 
must  have  a  proportion  of  the  property  upon  a 
final  settlement,  upon  his  paying  for  the  same^  such 
parol  agreement  will  give  him  no  title,  and  even  If 
such  were  the  case  It  would  be  as  an  Individual  and 
not  as  a  partner,  no  resulting  trust  for  a  partner- 
ship being  created.  Lefevre's  App.  (1871)  69  Pa. 
1:28, 8  Am.  Bep.  888. 

Where  the  face  of  the  title  indicates  nothing  to 
show  that  the  property  belongs  to  the  firm,  but  on 
the  contrary  liiat  the  partners  are  entitled  to  an 
undivided  fourth  part  as  tenants  in  common;  as  to 
purchasers,  mortgagees,  and  creditors  the  agree- 
ment of  partners  to  make  real  estate  part  of  the 
common  stock  must  be  in  writing,  and  appear  of 
record,  and  it  cannot  be  shown  by  parol  that  real 
estate  thus  conveyed  is  partnership  property. 
Harding  v.  Devltt  a873)  10  Phila.96;  Lefevre*^ 
App.  auvra. 

As  to  purchasers  of  the  title  and  creditors  having 
liens,  a  deed  to  persons  in  fact  partners  but  taking 
the  title  to  themseh'es  as  tenants  In  common  must 
stand  as  the  foundation  of  their  rights  and  govern, 
and  cannot  be  changed  by  parol  evidence.  Et>- 
l)ert*s  App.  (1871)  70  Pa.  79;  Hale  v.  Uenrle  (1834)  2 
Watts,  143, 87  Am.  Dec.  289;  McDermot  v.  Laurence 
(1821)7Serg.ftR.438,  10  Am.  Dec.  468;  Rldgwaj's 
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chase,  the  four  purchasers  made,  not  a  mere 
executory  agreement  to  form  a  partnership  at 
a  future  time,  but  a  **  present,  verbal  agree- 
ment of  partnership,"  and  then  afterwards 
bouglit  the' land,  and  began  the  erection  of 
a  mill  for  the  purpose  of  carrying  on  the 
milling  business  as  a  firm  ** already  formed 
under  the  verbal  agreement."  It  was  there 
held  that  the  essential  question  was  whether 
the  purchase  money  ''was  paid  as  partner- 
ship money  for  a  partnership  purpose,"  and 
we  .said,  **  We  consider  this  was  essentially 
a  purchase  with  partnership  funds  for  part- 
nership purposes." 


The  weight  of  authority  seems  to  us  to  sup- 
port the  position  that  where  persons  who 
afterwards  become  partners  buy  land  in  their 
individual  names  and  with  their  individual 
funds,  before  the  making  of  a  partnersliip 
agreement,  the  land  will  be  regarded  as  the 
individual  property  of  the  partners,  in  the 
absence  of  a  clear  and  explicit  agreement  sub- 
sequently entered  into  by  them  to  malse  it 
firm  property,  or  in  the  absence  of  controlling 
circumstances  which  indicate  an  intention  to 
convert  it  into  firm  assets.  We  do  not  think 
that  an  application  of  this  rule  to  the  facts 
of  the  present  case  shows  the  real  estate  here 


App.  (I860)  15  Pa.  177;  Kramer  v.  Arthurs  (1847)  7 
Pa.  170;  Lancaster  Bank  v.  Myley  a860)  18  Pa.  644; 
CummiDff's  App.  (1856)  26  Pa.  268, 64  Am.  Deo. 696; 
Brw1a>8  App.  (1861)  80  Pa.  635,  80  Am.  Deo.  642. 

VL  Implied  and  retuliing  trutU, 
As  to  the  admissibility  of  parol  evidence  to  es- 
tablish such  a  trust,  see  bead  V.  supra. 

a.  When  creaUdIn  partnership  landi. 

A  partnership  in  any  branch  of  trade  or  business 
may  be  shown  by  parol  as  an  existing  fact,  and 
whatever  real  estate  is  held  for  the  purposes  of 
such  business  is  regarded  as  an  incident  thereto, 
and  the  law  implies  a  trust  in  favor  of  the  partner- 
dilp,  however  the  lands  be  held  io  law.  Marsh  v. 
Davis  (1885)  83  Kan.  826;  Bird  v.  Morrison  (1860)  12 
Wis.  158. 

Where  partners  take  the  deed  in  their  individual 
right  as  tenants  in  common,  their  act  tends  to  mis- 
lead both  purchasers  and  creditors  trusting  the 
apparent  state  of  the  title,  and  therefore  the  trus^ 
if  valid,  will  be  protected  agalost  all  creditors,  ex- 
cept when  affected  by  the  recording  acts,  or  a  want 
of  notice.    Ebbert's  App.  (1871)  70  Pa.  79. 

In  equity  it  will  be  treated  as  Joint  property  held 
In  common,  each  tenant  in  common  holding  his 
Interest  in  trust  for  the  partnership,  for  the  reason 
that  In  equity  partners  cannot  hold  in  Joint  ten- 
ancy, otherwise  the  /us  accrescendi  will  intervene 
In  case  of  the  death  of  one  of  the  partners.  Whit- 
more  V.  Shlveilck  (1867)  8  Neb.  288. 

Yet  the  form  of  equity  is  merely  to  declare  the 
trust  and  compel  the  legal  title  to  serve  the  equi- 
table Interests.  Shearer  v.  Shearer  (1867)  08  Mass. 
107. 

If  the  title  is  taken  in  the  name  of  one  partner, 
or  In  the  name  of  the  partnership,  such  convey- 
ance is  held  in  equity  as  a  trust  for  sill  the  partners, 
and  if  the  real  estate  is  in  fact  partnership  prop- 
erty, it  matters  not  that  the  legal  title  is  In  one  or 
in  all  the  parties,  or  in  a  third  person,  equity  re- 
garding it  as  held  in  trust  for  the  partnership,  the 
trust  being  enforceable  by  the  parties  interested, 
whether  partners  or  creditors.  Chicago  Lumber 
Co.  V.  Asbworth  (1881)  26  Kan.  212. 

An  agreement  between  parties  bona  fide,  to 
bring  real  estate  into  the  stock  of  the  firm  and  thus 
impress  it  with  the  character  of  personalty.  Im- 
presses the  land  with  a  trust  which  equity  will  en- 
force and  consider  as  actually  done,  whatever  a 
chancellor  will  decree  to  be  done,  yet  it  is  treated 
as  if  it  had  actually  changed  its  character  of  land 
into  money.    Calkltt  v.  Thomas  (1853)  1  Phila.  463. 

A  resulting  trust  in  favor  of  partnership  occurs 
where  real  estate  Is  purchased  for  partnership 
purposes  and  paid  for  with  partnership  funds  in 
the  name  of  one  partner.  McGuire  v.  Ramsey 
a849)  0  Ark.  518. 

The  court  will  imply  the  partnership  character 
and  the  trusts  resulting  therefrom  from  the  fact 
that  the  title  is  held  by  the  partners  Jointly  and 
consistently  with  the  character  of  partnership 
property,  being  used  for  such  purposes.    Re  Far- 
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mer.  Ex  parte  Griffin  a878)  18  Nat.  Bankr.  Reg.  207; 
Bird  V.  Morrison  (1880)  12  Wis.  188;  Smith  v.  Bum- 
ham  (1838)  8  Sumn.  436. 

No  equities  apply  in  favor  of  revesting  a  copart* 
nership  with  property  which  is  voluntarily  con- 
veyed or  caused  to  be  conveyed  to  a  third  person 
which  does  not  apply  with  equal  force  in  the  case 
of  a  similar  transfer  of  property  by  an  indfvlduaL 
Wlnans  v.  Winans(1894)  09  Mich.  74. 

The  doctrine  has  been  thus  stated^- 

If  land  Is  acquired  as  the  subetratum  of  a  part* 
nership,  or  is  brought  into  and  used  by  the  par^ 
nership  for  partnership  purposes,  there  will  be  a 
trust  by  operation  of  law  for  the  partners  as  ten« 
ants  in  common,  although  a  trust  may  not  have 
been  declared  In  writing,  and  the  ownership  may 
not  be  apparently  in  all  the  members  of  the  flrm« 
or  if  in  all,  may  apparently  be  in  them  as  Joint  ten- 
ants.   Hanff  V.  Howard  (18OT)  56  N.  C.  440. 

Even  though  such  deed  conveys  the  legal  title 
of  the  land  to  them  individually  as  tenants  in  com- 
mon, or  as  Joint  tenants,  yet  if  upon  the  face  OKf 
the  deed  it  appears  that  they  are  partners  and  the 
land  Is  purchased  for  partnership  purposes,  they 
will  hold  such  land  as  trustees  for  the  partnership 
as  against  ^11  creditors  of  one  of  the  individual 
partners,  whether  claiming  by  Judgment  lien 
against  bim  to  secure  his  individual  debts,  or  In 
any  other  manner.  Cunningham  v.  Ward  (lb88)  80 
W.  Va.  672. 

Such  trust  relation  exists  with  respect  to  real  es- 
tate, as  well  as  to  personalty.  OUlett  v.  Qaffney 
a8T7)  3  O)lo.  861. 

And  applies  equally  to  Joint  tenants,  tenants  In 
common,  copartners,  and  all  others  having  a  com- 
mon title  in  interest.  Forrer  v.  Forrer  (1877)  20 
Graft.  134. 

These  principles  are  fully  enunciated  by  the 
opinions  of  the  courts  In  the  following  cases,  via.: 
Larkins  v.  Rhodes  (1887)  5  Port.  (Ala.)  105;  Houston 
V.  Stanton,  11  Ala.  412;  Little  v.  Snedecor  (1875)  68 
Ala.  167:  Owens  v.  Collins  a858)  28  Ala.887:  McGuire 
V.  Ramsey  (1849)  9  Ark.  518;  IVvmy  v.  Li^avenworth 
(1861)  17  Cal.  262;  Gray  v.  Palmer  a858^  9  Gal.  (a6; 
Jones  V.  Parsons  a864)  25  Cal.  100;  Kayser  v.  Maug- 
ham (1885)  8  O)lo.  282;  GUIett  v.  Gaffney  a877)  8 
Colo.  &M;  Slgoumey  v.  Munn  (1828)  7  Conn.  11;  Rob- 
ertson V.  Baker  a866)  11  Fla.  192;  Price  v.  Hicks 
0874)  14  Fla.  666:  Lou  bat  v.  Nourse  (18r)3)  6  Fla.  860; 
Cottle  V.  Harrold  (1884)  72  Ga.  880;  Hyman  v.  Peten 
(1880)  80  III.  App.  lU;  Nlcoll  v.  Ogden  (1F62)  29I1L 
823,  81  Am.  Doc.  811;  King  v.  Hamilton  (1864)  16  III. 
100:  Faulds  v.  Tates  (1870)  67  III.  416. 11  Am.  Rep.  21; 
Indiana  Pottery  Co.  v.  Bates  (1850)  14  fnd.  8;  Pen- 
nybacker  v.  Leary  (1884)  65  Iowa,  220;  Paige  v. 
Paige  ri877)  71  Iowa,  818. 60  Am.  Rep.  790;  Paton  v. 
Bnker  (1888)  62  Iowa.  704:  Scruggs  v.  Russell  0868) 
McCnhon,  39:  Marsh  v.  Davis  (1885)  88  Kan.  826; 
Cfa1c»igo  Lumber  Ck>.  v.  Ashwdrth  (1881)  26  Kan. 
212;  Tenncv  v.  81  ra  peon  a887)  87  Kan.  368:  Simpson 
v.  Tenney  (1889)  41  Ron.  661:  Bryant  v.  Hunter  (180Q 
6  Bush,  75;  Galbralth  v.  Gedge  (185:)  16  B,  Mon. 
681;  Pepper  v.  Thomas  (1887)  86  Ky.  680;  Wilhite  v. 
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In  ooDtroTersy  to  be  firm  propertj.  Tlie 
testimony  proves  affirmatively  that  there  was 
DO  agreement,  written  or  verbal,  to  put  tlie 
land  into  the  firm  as  a  firm  asset,  and  that  it 
was  treated  by  the  parties  as  individual  prop- 
erty. John  8.  Emmons  insured  his  interest 
separately.  When  he  gave  his  note  for  $1500, 
signed  by  his  brother  as  surety,  in  part  pay- 
ment of  the  purchase  money  lot  the  lano,  he 
promised  his  brother  that  he  would  give  him 
a  mortrage  on  his  one-third  interest  when  the 
master^s  certificate,  issued  to  him  at  the  sale, 
should  ripen  into  a  deed  and  the  mortgage 
afterwards  made  was  given  as  soon  as  the 


master's  deed  was  obtained.  Four  months  af- 
ter the  purchase,  when  lie  borrowed  $1800  of 
the  bank  upon  liis  note,  signed  by  his  father 
and  father-in-law  as  sureties,  he  stated  to 
the  bank  that  he  intended  to  mortgage  his  in- 
terest to  his  sureties  to  secure  them.  About 
this  time,  Newton,  Emmons  &  Miller  paid 
$5400  in  cash  for  improving  the  mill ;  but 
this  amount  was  contributed  by  the  partners, 
not  out  of  partnership  funds,  but  by  the  con- 
tribution of  their  individual  moneys,  each 
Sayinff  one  third.  The  one  tliird  so  paid  by 
obn  §.  Emmons  was  the  $1800  borrowed  on 
his  note.    The  bank  itself,  in  procuring  deeds 


Boalware  (1889)  88  Ky.  109;  Bumam  v.  Bamam  5880) 
8  Bush,  888;  OolllDS  v.  Decker  (1879)  70  Me.  28;  Good- 
iNimY.  Stevens  0847) 6  Gil],  1;  Natiooai  UDion  Bank 
of  Maryland  v.  Natiooai  Meohanlo^s  Bank  of  Bal- 
timore (Md.)  Deo.  10, 1804;  Shearer  v.  Shearer  (1807) 
98  Mass.  107;  Richards  v.  Manson  (1880)  101  Mass.  484; 
OoIUds  v.  Cbarlestoim  Mat.  F.  Ina.  Oo.  (IBOT)  10 
Gray,  US;  Howard  v.  Priest  (1818)  6  Met  SSSB;  FaXL 
Btver  Whallmr  Ox  y.  Borden  (1860  10  Cusb.  456: 
Dyer  ▼.  Clark  0848)  6  Met«  MS,  80  Am.  Dea  697; 
Homer  v.  Homer  (1871)  107  Mam.  88;  Peck  v.  FisheV 
(18Bt)  7  Cusb.  886:  Goodwin  v.  Bichardaon  (1814)11 
Mass.  469;  Baroside  v.  Merrick  (1848)  4  Met.  68n 
MoDtaffuey.  Hayes  (18B8)  10  Gray,  609;  Converse  ▼. 
CItlaeDS  Mot.  Ins.  Co.  (1888)  10  Cusb.  87;  Thayer  v. 
Lane(1848)Walk.  Ch.(Mioh. )  800;  Way  T.8tebbin8a888) 
47  Mich.  £86;  Arnold  v. Wain wrlfrbt  (1861)  6  Minn.  868, 
80  Am.  Deo.  448;  Harding  v.  Jamison  (Mlno.)  Feb. 
88,1896;  Sherwood  v.  St.  Paul  k  C  R.Co.a875)  81  Minn. 
117;  Alexander  v.  Kimbro  (1878)  48  Miss.  888;  Davis  v. 
Davis  (1888>  60  Miss.  616;  Whitney  ▼.  Cotten  (U76)  58 
Miss.  680:  Thompson  v.  Holden  (1808)  U7  Mo.  118: 
WiUet  ▼.  Brown  (1877)  66  Ma  138, 27  Am.  Bep.  886; 
Matthews  ▼.  Hunter  (1878)  67  Mo.  806;  Carlisle  v. 
Mulhem  (18G8>  10  Mo.  66;  Dubring  v.  Dubrin?  (1864) 
80  Mo.  174;  Evans  v.  Gibson  (1880)  89  Mo.  883, 77  Am. 
Dec.  666;  Hartnett  v.  Fegan  (1876)  8  Mo.  App.  1; 
Hlrboar  v.  Reeding  (1877)  8  Mont.  16;  Wbltmore  v. 
Bhiverick  (1807)  8  Not.  288;  Messer  v.  Messer  0879) 
10  N.  H.  876;  Jarvis  v.  Brooks  (1868)  87  N.  H.  87, 69 
Am.  Dec.  889;  CiUey  v.  Huse  O860)  40  N.  H.  868; 
Parker  ▼.  Bowles  0876)  67  N.  H.  491;  Baldwin  v. 
Johnson  (1881)  1  N.  J.  Bq.  441;  Pillsbury  v.  Kingon 
(1870)  81  N.  J.  Eq.  619;  Arnold  v.  Haffernian  (1888) 
40  K.  J.  Bq.  186;  Harney  v.  FirBt  Nat.  Bank  of 
Jersey  City  (N.  J.)  May  16,  1894;  Greenwood  v. 
Marvin  0888)  lU  N.  T.  428;  Falrchild  v.  Fairchild 
0896)  64  N.  7.  471,  affirming  (1875)  6  Hun,  407;  Marvin 
V.  Marvin,  Court  of  Appeals  MS8.  opinion  by 
Allen,  J.,  cited  In  Greenwood  v.  Marvin,  supra; 
Bobbins  T.  Bobbins  (1888)  89  N.  7.  261;  Traphagen 
▼.  Burt  (1876)  67  N.  T.  80;  (^amberlln  v.  Chamber- 
Hn  (1878)  12  Jones  ft  &  116;  Delmonloo  y.  GuiUaume 
OMft)  8  Sand/.  Cb.  886, 7  L.  ed.  627;  Martin  v.  Wag- 
ener  (1878)  1  Thomp.  ft  C.  K18;  Smith  v.  Jackson  (1888) 
8  IBdw.  Ch.  88, 6  L.  ed.  206;  Tar  beU  v.  Bradley  (1878)  7 
Abb.  N.  a  279,  affirmed,  Tarbell  y.West  (1881)  86  N. 
T.  880;  CoUmnb  v.  Bead  (1868)  24  N.  7. 505;  Bank  y. 
Grote  (1884)  18  Jones  ft  8. 876;  Bucban  v.  Sumner 
0847)  2  Barb.  Cb.  166,  6  L.  ed.  609,  47  Am.  Deo.  806; 
Mitchell  y.  Bead  (1878)  61  Barb.  810:  King  v.  Weeks 
0874)  70  N.  C.  872;  Hanff  v.  Howard  (VXff)  56  N.  a 
440;  Boss  y.  Henderson  (1877)  77  N.  C.  170;  Page  y. 
Tbomas  (1885)  48  Ohio  St.  88, 54  Am.  Bep.788:  Greene 
y.  Greene  0824)  1  Ohio,  686. 18  Am.  Dea  642;  Lacy 
y.  HaU  (1861)  87  Pa.  880;  MoCormiok's  App.  (1868)  67 
Pa.  64,  06  Am.  Dec  101:  Brwin^s  App.  0861)  80  Pa. 
686, 80  Am.  Dec  642;  Ebberfs  App.  OOH)  70Pa.  79; 
Galkitt  y.  Thomas  0858)  1  Pblla.  463;  Lime  Book 
Bank  V.  Pbetteplaoe  0864)  8  B.  L  56;  TUUagbast  v. 
Champlln  (1866)  4  B.  L 178, 67  Am.  Dec  510;  Jones 
y.  Smith  (1889)  81 8.  a  687;  Boyoe  y.  Coster  (1850)  4 
Strobh.  Bq.  28;  Betts  v.  Letcher  0090)  1  &  Dak.  188; 
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Holmes  y.  Moon  (1872)7  Helsk.  506;  Moreau  v.  Saf« 
farans  (1856)  8  Sneed,  506, 67  Am.  Dec  582;  Eakin  v. 
Shumaker  (1864)  12  Tex.  51;  Dewey  v.  Dewey  (1863) 
86  Vt.  666;  Wheatley  v.  Oalboun  0841)  12  Leigh, 
864,  87  Am,  Deo.  664;  Hardy  v.  Norfolk  Mftr.  Cc 
(1886)  80  Va.  404;  Deloney  v.  Hutoheaon  0823)  8 
Band.  (Ya.)  188;  Pierce  v.  Trigg  0889)  10  Leigh,  4U6: 
Forrer  y.  Porrer  (1877)  20  Gratt.  184;  Digirs  v. 
Brown  0884)  78  Va.  292;  McCuUy  v.  McCully  (1688>  78 
Va.  169;  Christian  v.  Bills  (1815)  1  Gratt.  402:  Brooke 
y.  Washington  (1861)  8  Gratt  248,  56  Am.  Dec  14S; 
Cunningham  v.  Ward  (1888)  80  W.  Va.  572;  Bird  v. 
Morrison  (I860)  18  Wis.  158;  Fowler  v.  BalUey  (1861) 
14  Wis.  126;  Kruschke  y.  Stefan  (1898)  88  Wis.  373; 
Re  Farmer,  JBx  parte  Griffin  0878)  18  Nat.  Bankr. 
Beg.  r07;  Lyman  v.  Lyman  0829)  2  Paine,  G.  C.  11; 
Thrall  y.  Oampton  (1877)  16  Nat.  Bankr.  Beg.  261, 9 
Ben.  218;  Hoxie  v.  Qirr  0882)  1  Sumn.  196;  Smith  v. 
Burn  ham  0888)  8  Sumn.  486;  Philips  v.  (>amixiond 
(1810)  2  Wash.  C.  a  4U;  Meglbben  y.  Perin  (1H«2)  49 
Fed.  Bep.  188;  Kelley  v.  Green  leaf  0848)  8  Story,  a 
a  08;  Wlegand  v.  Gopeland  (1882)  14  Fed.  Hep.  418; 
KirkiMtrick  v.  Sime,  6  Pat.  8c  App.  Cas.  825. 

The  basis  of  the  equitable  trust  or  lien  upon 
partnership  real  estate  is  the  agreement  and  in- 
tention of  the  partners,  which  may  be  either  ex- 
press  or  implied;  it  may  be  erproaocd  in  the  ar- 
ticles of  partnership,  or  In  tbe  writing  evidencing 
its  purobase,  or  verbelljr;  It  may  be  implied  from 
the  ciroumstances  of  the  purobase  and  the  con- 
duct of  the  parties.  Wilbtte  v.  Boulware  (1880)  88 
Ky.  160. 

It  is  not  necessary  that  the  trust  be  expressed, 
provided  it  exists  and  is  capable  of  proof,  and  tbe 
land  Is  In  fact  and  substance  partnership  prop- 
erty.   Jonei  y.  Smith  (1888)  81  S.  a  527. 

It  arises  In  favor  of  tbe  purposes  for  which  tbe 
land  is  purobased,  and  for  payment  of  the  partner- 
ship debts;  such  rule  being  applied  in  all  cases, 
where  there  is  not  an  express  agreement  or  ciroum« 
stances  showing  a  contrary  intention.  Loubat  v« 
NouTae(1858)6Fla.860. 

And  it  is  considered  as  a  trust  attaching  to  tbe 
estate  at  Um  time  of  its  acquisition,  one  which  a 
court  of  equity  is  bound  to  execute  as  against  the 
partners  and  those  c'aiming  under  them  with  no- 
tice Greene  y.  Greene  (1824)  1  Ohio,  685,  18  Am. 
Dec  642:  Bell  v.  Phyn  08Q2>  7  Yes.  Jr.  454;  Ualmain 
y.  Shore  (1804)  9  Yes.  Jr.  600. 

It  derives  Its  existence  from  the  actual  or  Ira- 
plied  agreement  of  the  parties,  and  from  the  mut- 
ual relation  in  which  they  stand  to  each  other. 
Howard  v.  Priest  0848)  5  MeL  582;  Carlisle  v.  Mul- 
hem 0858)  19  Mo.  56;  WiJlot  v.  Brown  0877)  65  Mo. 
138,  27  Am.  Bep.  265. 

It  results  from  tbe  relation  which  the  partners 
bear  to  each  other,  and  from  the  fact  thnt  the  es- 
tate is  brought  Into  the  firm  or  purchased  with  its 
funds  for  the  convenience  and  accommodation  of 
the  trade.  Goodbum  y.  Stevens  (1847)  5  Gill,  1;  As 
Earmer,  Ex  parte  Griffin  (lb78)  18  Nat  Banks  Beg. 
207. 

From  the  investment  of  the  funds  of  tbe  partner* 
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from  the  partners  ii^  September,  1884,  dealt 
with  them  as  owners  of  separate  interests. 
Each  member  of  a  partner^ip  has  a  superior 
lien  on  the  partnership  property  for  the  pay- 
ment of  the  firm  debts.  This  equitable  lien 
of  the  partners  is  worked  out  for  the  benefit 
of  the  firm  creditors.  Hapgood  v.  GomtoeUf 
48  111.  65,  95  Am.  Dec.  516.  Hence,  part- 
nership property  must  be  first  applied  to  the 
payment  of  partnership  debts ;  and  the  true 
interest  of  each  partner  in  such  property  is 
the  balance  found  to  be  due  to  him  after  the 
payment  of  the  firm  debts,  and  the  settlement 


of  accounts  between  the  partners.  Bopp  y. 
Fox,  supra.  In  equity,  real  estate  stands  oa 
the  same  footing;  in  this  respect  as  personal 
property.  Alkire  y.  KahU,  supra.  It  results 
that  there  can  be  no  dower  interest  in  real 
estate  owned  by  a  partnership  until  all  the 
partnership  debts  are  paid  and  the  partner- 
ship accounts  are  adjusted.  Trmobridge  v. 
Orot8,  117  111.  109.  If  the  land  in  contro- 
yersy  was  firm  property  in  September,  1884, 
there  were  no  dower  interests  at  that  time  in 
the  wiyes  of  Newton,  Emmons,  and  Miller; 
and  yet  their  wiyes  were  required  by  the  bank 


•hip  in  real  estate  for  the  use  of  the  partoerehli). 
Shearer  y.  Shearer  (1807)  06  Mass.  107:  UarneF  y* 
Fh^t  Nat.  Bank  of  Jersey  City  (N.  J.)  May  15, 1801. 

And  from  the  orifr^nal  transaotion  and  at  the 
time  it  takes  place,  and  at  no  other  time,  and  la 
founded  upon  the  actual  payment  of  the  money 
and  on  no  other  irround,  and  cannot  be  mingled  or 
confounded  with  any  subsequent  dealimcs  what- 
ever.   Richards  v.  Manson  (1860)  101  Mass.  484 

So  it  is  declared  by  the  fact  that  they  are  part- 
ners.   Be  Farmer,  ESx  jxtrU  Gril&n,  aupra. 

It  is  founded  ia  the  equity  of  the  surviving  part- 
ner, who  being  charged  with  the  debts  of  the  firm 
has  control  of  the  partnership  property  as  assets 
for  the  payment  of  the  firm's  debts,  and  for  the 
restoration  to  himself  upoo  setttement  of  the  part- 
nership account,  of  such  part  of  the  capital  as  has 
been  contributed  by  him  to  the  common  stock. 
Howard  y.  Priest  a848)  5  Met.  582;  Carlisle  v.  Mui- 
hem  (1868)  10  Mo.  66. 

And  equity  will  not  undertake  to  disregard  the 
assurances  of  title  under  which  real  estate  is  held 
for  partnership  purposes,  but  will  treat  the  holder 
of  the  title  as  a  trustee  for  the  purposes  of  the 
partnership,  for  the  payment  of  the  creditors  and 
the  adjustment  of  the  accounts  between  the  part- 
ners, according  to  their  interests.  Whitney  y. 
Gotten  (1876)  53  Miss.  680. 

In  order  to  defeat  the  apparent  Individual  right 
of  the  partner  holding  such  title  it  must  affirma- 
tively appear  that  ho  acquired  and  held  title  under 
circumstances  upon  which  equity  would  fix  its 
grasp,  for  the  purposes  of  declaring  and  enforc- 
ing a  trust  in  favor  of  those  beneficially  entitled. 
Obamberlin  v.  CbamberUn  (1878)  12  Jones  &  8. 116. 

To  create  such  a  trust  there  must,  however,  bean 
original  agreement  creating  the  trust  at  the  time 
of  the  purchase,  or  at  least  at  the  time  when  the 
contract  for  the  purchase  takes  effect  and  is  exe- 
cuted by  an  appropriation  of  the  property  as  that 
of  the  partnership.  Hozie  v.  Garr  (1832)  1  Sumn. 
178. 

The  resulting  trust  can  only  arise  upon  the 
original  payment  being  made  with  the  partner^ 
ship  funds  and  not  from  a  subsequent  agreement 
to  hold  the  property  ns  pnrtnersbip  stock,  such  an 
agreement  being  void  under  the  statute  of  frauds. 
Deloney  v.  Hutcheson  (1823)2  Hand.  (Va.)  188. 

A  statement  that  the  partners  purchased  the 
land  upon  which  their  business  was  carried  on  for 
partnership  purposes,  and  hold  it  as  stock,  is  not 
equivalent  to  an  allegation  that  the  property  in 
question  is  purchased  with  partnership  funds  inas- 
much as  such  a  circumstance  is  consistent  with  the 
fact  of  each  partner  paying  his  proportion  of  the 
purchase  money  out  of  h  is  individual  funds.    Ibid, 

The  purchase  must  be  made  at  the  time  with 
partnership  funds,  or  on  partnership  responsibil- 
ity. Alexander  v.  Kimbro  (1878)  iO  Mira.  520; 
Wbeatley  y.  Calhoun  (1841)  12  Leigh,  272,  87  Am. 
Dec.  664. 

It  must  be  clearly  shown  that  they  so  regard  the 
title  themselves  and  have  paid  for  it  out  of  the 
partnership  funds.    Bbbcrt^s  App.  (1871)  70  Pa.  m  I 
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The  faot  must  be  estabUshed  that  It  belongs  to 
the  partnership.  Messer  v.  Messer  (1870)  60  N.  H. 
875;  FairohUd  y.  Fairobild  (1876)  64  N.  V.  471;  Dyer 
V.  Clark  (1843)  5  Met.  662, 80  Am.  Dec  607;  Jarvis  y. 
Brooks  a868)  27  N.  H.  87,  60  Am.  Dec.  360;  Cilley  y. 
Huse  asaO)  40  N.  H.  866;  Parker  y.  Bowles  (1876)  67 
N.  H.  40L 

And  to  sustain  the  proposition  that  equity  wiU 
jeoognize  a  resulting  or  constructive  trust,  in  such 
oasos  it  must  be  found  that  in  procuring  title  to  the 
property  the  defendant  perpetrated  a  fraud,  actual 
or  constructive,  upon  the  plaintiff,  or  improperly 
reaped  the  personal  advantage  of  ownership, 
through  a  bargain  entered  into  for  the  benefit  of 
the  partnership;  that  in  some  particular  be  vio- 
lated  the  principle  requiring  the  utmost  good  faith 
between  the  parties  to  that  relation.  Kayser  y. 
Maugham  a885)  8  Colo.  282. 

The  Implied  trust  Is  confirmed  by  the  fact  that 
the  property  Is  bought  for  the  use  of  the  firm  and 
actually  used  in  its  business,  in  the  absence  of  an 
agreement  or  conduct  implying  such  an  agree- 
ments prior  or  subsequent  to  or  at  the  time  of  the 
purchase,  proved,  to  indicate  an  intention  on  the 
part  of  the  partners  to  hold  the  real  estate  so  pur- 
chased by  them  in  undivided  shares  as  their  sepa- 
rate property.  TilUnghast  v.  Cham  plin  (1866)  4  B.  L 
178,  67  Am.  Dec.  5ia 

A  mere  allegation,  however,  of  an  express  agree- 
ment that  lands  purchased  by  one  partner  in  hli 
own  name  were  purchased  with  the  flrm^s  money 
under  an  express  agreement  that  they  were  to  be- 
come the  Qrm*s  property  Is  not  sufficient;  it  must 
be  shown  that  there  was  an  agreement  to  purchase 
for  the  Joint  benefit  of  the  partners,  before  the 
court  wlQ  entertain  the  question  of  a  resulting 
trust  in  favor  of  the  partners.  Russell  y.  Miller 
(1872)  26  Mich.  1. 

Yet  it  has  been  held  that  a  resulting  trust  cannot 
be  raised  where  there  Is  no  written  conveyance, 
nor  where  the  property  is  of  a  perishable  nature. 
Lyon  V.  Lyon  (1878)  1  Tenn.  Ch.  226. 

Such  a  trust  may  be  predicated  where  a  partner- 
ship exists  prior  to  the  time  of  the  acquiring  of  the 
real  estate,  the  partnership  contract  not  resting 
entirely  in  parol.  Kayser  y.  Maugham  (1885)  8  (}olo. 
282. 

Whenever  the  legal  title  is  In  one'person,  but  the 
beneficial  interest,  either  from  the  payment  of  the 
purchase  money  or  other  circumstances.  Is  either 
wholly  or  partially  in  another,  a  trust  will  be  im- 
plied under  section  2816  of  the  Georgia  Code.  Cottle 
v.  Harrold  a884)  73  Ga.  830. 

Such  trustee  must  account  to  the  partners  ao- 
cording  to  their  several  rights  and  interests.  Faulds 
V.  7ates  a870)  67  111.  416,  U  Am.  Rep.  24. 

Treated  In  the  nature  of  a  trust  the  rights  of  all 
parties  are  preserved,  the  legal  estate  going  to 
those  entitled  to  it,  subject  only  to  a  trust  and 
equitable  lien  to  the  surviving  partner,  by  which 
so  much  of  it  shall  stand  charged  as  may  be  neces- 
sary to  accomplish  the  purposes  for  which  It  was 
purchased  and  subject  to  this  all  will  take.  Dyer 
v.  Oark  (1843)  5  Met  562. 80  Am.  Dec.  6S7. 
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to  sign  the  deeds  to  its  trustee.  Wood  worth, 
«nd  one  of  them  was  paid  $200  for  her  signa- 
ture. There  is  no  question  about  the  bona 
fide  character  of  the  mortgages  to  Willis  Em- 
mons and  Wiley  S.  Emmons  and  W.  W. 
Walter.  They  paid  the  judgments  upon  the 
notes  of  John  8.  Emmons,  upon  which  they 
were  sureties,  and  those  notes  were  given  for 
borrowed  money  expended  in  the  purchase 
And  improvement  of  the  mill  property.  We 
think  the  mortgages  have  been  properly  sus- 
tained as  resting  upon  an  undivided  one  third 
interest  in  the  lanOi  which  must  be  regarded, 


under  all  the  circumstances  of  this  casp,  as 
the  separate  propertv  of  John  S.  Emmons. 

But,  even  if  the  interest  held  bv  John  S. 
Emmons  was  firm  property,  there  is  nothing 
to  show  tliat  the  holders  of  the  mortgaffca 
thereon  had  notice,  or  reasonable  ground  for 
believing,  that  it  was  firm  property.  The 
record  title  was  in  John  S.  Emmons,  and  all 
the  circumstances  coming  to  their  knowl- 
edge, as  heretofore  stated,  were  calculated  to 
create  the  Impression  that  his  real  interest 
was  that  indicated  by  the  record.  Facts 
showing  a  partnership  in  the  milling  and 


To  constitute  an  Implied  or  resultinfir  trust,  how- 
ever, ia  favor  of  the  copartner  on  the  grouod 
<of  paTmeots  made,  it  must  appear  that  they  were 
oiaide  for  the  purpose  of  making  the  purchase  by 
the  firm  and  for  its  use.  RiobardR  v.  Manson  (1800) 
IffL  Mass.  484;  Homer  v.  Homer  a871)  107  Mass.  8SB. 

And  if  it  be  made  to  appear  that^al  estate,  in- 
eludioff  chattels  real,  does  in  fact  belooir  to  a  part- 
nership and  constitute  part  of  its  assets,  in  whoso- 
ever name  it  may  stand,  equity  will  treat  it  as  such 
and  will  decree  the  person  in  whom  the  legal  estate 
vests  to  be  a  trustee  for  those  beneficially  ioter- 
ested.  Chamberlln  v.  Chamberlin  (ISTS;  U  Jones  ft 
fi.lie. 

So  the  payments  or  advances  must  have  been 
made  before  or  after  the  time  of  the  purchase,  as 
the  trust  arises  out  of  the  circumstances  that  the 
money  of  the  real  and  not  of  the  nominal  pur- 
chaser formed  at  the  time  the  consideration  of  the 
purchase  and  became  converted  into  land.  Blch- 
ard  V.  Hanson,  atipro. 

In  such  a  case  the  land  vests  in  each  partner,  and 
the  heirs  of  each  clothed  with  a  trust  for  the  co- 
partnership capable  of  being  protected  and  en- 
forced by  the  court,  through  as  well  the  general  ar 
the  special  equity  powers  created  by!the  Massachu- 
eetts  statutes.  Fall  Biver  Whaling  Co.  v.  Borden 
<18»)  10  Gush.  4fi6. 

Bo  real  estate  purchased  with  partnership  funds. 
In  the  name  of  the  wife  of  one  of  the  partners, 
ebarges  such  estate  in  her  hands  with  a  resulting 
trust  in  favor  of  the  partners  and  their  creditors. 
Price  V.  Hicks  aa74)  14  Fla.  666. 

The  trust,  however,  need  not  be  expressed,  as 
•equity  will  treat  the  ownership  as  a  distinct  trust, 
tf  only  the  trust  exist  and  is  capable  of  proof,  and 
the  land  is  in  fact  and  substance  partnership  prop- 
erty.   Little  V.  Snedecor  (1875)  62  Ala.  167. 

A  partner  bringing  in  real  estate  at  a  valuation 
Is  a  trustee  thereof  for  the  firm.  Wiegand  v.  Oop»- 
tend  (1882)  14  Fed.  Rep.  418,  7  8awy.  442. 

Bvery  partner  who  holds  the  legal  title  of  part- 
nership real  estate  holds  the  same  in  trust  for  the 
benefit  of  the  firm,  and  the  trust  created  by  such 
ileed  is  not  enlarged  or  limited  by  the  use  of  the 
word  **trustee"  in  the  deed.  Paton  v.  Baker  0888) 
^  Iowa,  704. 

Such  a  trust  will  make  the  land  the  property  of 
the  partnership  in  equity  and  may  be  established 
by  parol  evidence.  Sherwood  v.  8t%  Paul  &  C.  K. 
0>.  (1975)  21  Minn.  127;  Hozie  v.  Oarr  (IKS)  1  Sumn. 
178. 182;  Jarvis  t.  Brooks  (1868)  27  N.  H.  87,  07, 50 
Am.  Dea  850;  McOuire  v.  Ramsey  (1840)  0  Ark.  618; 
Philips  V.  Crammond  anO)  2  Wash.  C.  C  441;  Paige 
▼.  Paige  (1867)  71  Iowa,  818,  60  Am.  Rep.  700. 

Where  it  is  sought  to  enforce  the  same  as  a  re- 
eulting  trust,  the  relief  must  depend  upon  the  na- 
ture of  the  evidence,  and  though  parol  evidence 
may  be  given  to  establish  such  a  trust,  it  must  be 
•dear  and  certain.  Larkins  v.  Bhodes  (1837)  5  Port. 
iA]a.)186. 

Where  real  estate  is  purchased  by  a  partner  for 
the  use  of  the  firm  with  partnership  moneys,  and 
Is  actually  occupied  by  the  firm,  there  Is  sufficient 
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evidence  to  prove  a  resulting  trust  In  the  partner 
in  whose  name  it  was  purchased  for  the  firm. 
Scruggs  V.  Russell  (1868)  McOahon,  80. 

And  such  is  the  case  when  the  legal  title  is  held 
by  one  partner  in  excess  of  his  benefloial  interest. 
Collins  V.  Decker  (1870)  70  Me.  28;  Shearer  v.  Shearer 
(1867)  08  Mass.  107. 

The  trust  being  for  the  purposes  of  the  partner- 
ship, is  chargeable  in  equity  with  all  obligations 
growing  out  of  that  relation.  Shearer  v.  Shearer, 
supra. 

Fet  all  such  trusts  arising  from  equUable  pre- 
sumption may  be  rebutted  by  parol  evidence  that 
It  was  the  intention  of  the  parties  that  the  person 
vrith  whom  the  convesrance  was  made  should  take 
for  his  own  benefit.  Blchards  v.  Manson  (1860)  101 
Mass.  484. 

Such  holding  is  not  contrary  to  the  statute  of 
frauds,  nor  to  the  statute  of  Vermont  regulating 
conveyances  of  real  estate  which  saves  expressly 
such  trusts  as  may  arise  or  result  by  implication  of 
law  but  with  the  provision  that  trusts  in  land  gen- 
erally shall  be  declared  in  writing.  Thrall  v. 
Crampton  (1877)  16  Nat.  ISankr.  Reg.  201, 0  Ben.  218. 

Section  4120  of  the  Michigan  Compiled  Laws  re- 
lating to  resulting  trusts  has  no  application  to  a 
purchase  of  real  estate  by  one  partner  in  his  own 
name  for  the  firm's  use,  even  though  he  purchased 
with  the  money  of  another  partner  and  the  prop- 
erty was  actually  used  as  firm  assets;  and  in  such  a 
case  the  property  is  to  be  treated  as  belonging  to 
the  partnership.    Way  v.  Stebblns  (1882)  47  Mich. 


Section  6660  of  Howell*s  Michigan  Statutes  pro- 
vides that  when  a  grant  for  a  valuable  considera- 
tion is  made  to  one  perion  and  the  consideration  is 
paid  to  another,  no  use  or  trust  results  in  favor  of 
the  person  by  whom  such  payment  is  made,  but 
the  title  vests  in  the  person  named  as  the  alienee 
In  such  conveyance,  subject  only  to  the  provisions 
of  the  next  section,  and  therefore  where  the  legal 
title  was  taken  in  the  name  of  the  wife  of  one 
of  the  partners  of  a  firm,  and  of  the  co-part- 
ner, it  was  held  there  was  no  resulting  trust  in  fa- 
vor of  the  husband  of  the  wife.  Wlnans  v. 
Wlnans  (1804)  08  Mich.  74. 

The  Minnesota  Statute  of  Uses  and  Trusts,  Com- 
piled Statutes,  88i&-884,  which  does  away  with  some 
trusts  that  would  otherwise  result,  was  not  in- 
tended to  cut  off  trusts  of  land  conveyed  to  the 
Individual  members  of  the  firm  as  tenants  in  com- 
mon, or  otherwise  than  as  partners.  Arnold  v. 
Wainwright  (1861)  6  Minn.  856,  80  Am.  Dec  448. 

The  creation  of  trusts  as  to  Interests  in  partner- 
ship real  estate  is  not  prohibited  by  the  New  York 
statute  of  uses  and  trusts.  Greenwood  v.  Marvin 
a888)  111  N.  T.  428;  Fairchlld  v.  Faircblld  (1878)  64 
N.  r.  471,afflrming  (1876)  5  Hun,  407;  Marvin  v. 
Marvin,  (jourt  of  Appeals,  M8S.  opinion  by  Allen, 
X,clted  in  Greenwood  v.  Marvin,  supra;  Bobbins 
T.  Bobbins  (1882)  80  N.  T.  25L 

But  the  firm  can  acquire  no  interest  in  the  real 
estate  itself,  which  Is  conveyed  to  the  partners  in 
equal  proportions  prior  to  the  articles  of  partner- 
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Not* 


grain  business  were  oot  necessarily  notice  of 
a  partnership  in  tlie  land.  Now,  it  is  well 
settled  tl*at  a  bona  fide  purchaser  or  mort- 
gagee of  firm  property,  from  one  of  the  part- 
ners holding  the  legal  title,  without  notice 
of  its  partnership  character,  will  hold  it  free 
from  partnership  claims.  T.  Parsons,  Partn. 
4th  ed.  §^  277,  278 ;  1  Bates,  Partn.  §  291 ; 
Dyer  v.  Clarky  6  Met.  562,  89  Am.  Dec.  697 ; 
Collyer,  Partn.  Perkins'  ed.  §  135.  When  a 
firm  and  its  members  are  insolvent,  and  the 
firm  has  been  dissolved,  an  equity  exists  in 
favor  of  the  creditors  of  the  firm  in  respect 
of   the  lands   purchased   with    partnership 


funds,  which  is  superior  to  that  of  the  cred- 
itors of  the  individual  partners;  but  therv 
may  be  cases  where  an  equal  or  superior 
equity  may  be  created  in  favor  of  a  creditor 
of  an  individual  member  of  the  firm,  as  where 
one  has  furnished  to  one  of  the  members  the 
capital  upon  which  the  business  was  com- 
menced. 'Beeves  v.  AyerB,  88  111.  418.  By 
signing  the  note  for  $1500  as  surety,  Willift 
Emmons  enabled  John  S.  Emmons  to  pur- 
chase an  interest  in  the  mill  property,  and  if 
that  interest  was  a  pailnership  asset,  he 
thereby  aided  in  procuring  a  part  of  the  flm^ 
capital.    In  addition  to  what  has  been  said. 


ship,  anleas  there  be  an  express  acrreement  In 
writing,  or  uoless  purchased  with  partnership 
funds  and  an  implied  trust  raised  in  its  fiivor. 
Alexander  v.  Klmbro  a878)  49  Miss.  fSSi. 

So  the  appropriation  of  the  Joint  funds  of  a  oo- 
partnership  by  one  of  the  members  of  the  firm, 
to  purchase  real  estate,  conveyed  to  such  partner 
In  his  own  name,  will  not  create  a  resulting  trust 
In  favor  of  his  co-partner,  unless  the  fund  is  so 
appropriated  in  pursuance  of  an  agreement  be- 
tween the  parties  at  the  time  of  the  purchase. 
Forsyth  v.  Clark  (1B80)  3  Wend.  687. 

Real  estate  purchased  for  the  use  of  the  part- 
nership, and  so  used  being  necessary  for  the  pur- 
poses of  the  business,  and  mentioned  in  the  deeds  to 
the  several  partnen  as  forming  part  of  the  part- 
nership elfects,  is  held  in  trust  for  the  partners  as 
tenants  in  common,  even  though  such  a  trust  was 
not  declared  in  writing.  JSanif  v.  Howard  (1867)  56 
N.  C.  440. 

A  conveyance  to  J.  K  8.  &  Co.,  invests  J.  L.  8. 
with  the  legal  title,  but  in  equity  he  holds  such 
title  in  trust  for  the  benefit  of  the  firm.  Moreau  v. 
Baifarans  (1866)  8  Sneed,  606, 67  Am.  Dec.  68;i. 

Where  pursuant  to  a  parol  agireement  between 
partners  for  the  investment  of  the  profits  for  their 
joint  benefit  the  profits  are  invested  by  the  part- 
ner receiving  the  same,  who  takes  the  con  reyance 
In  his  own  name,  a  trust  is  raised  in  favor  of  the 
remaining  partners.  McCully  v.  McCully  (1888)  78 
Ya.160. 

So  where  It  is  discovered  by  the  surviving  part- 
ner that  a  title  to  a  portion  of  real  estate  conveyed 
for  partnership  purposes  is  defective,  and  he 
thereupon  purchases  such  outBtandlog  title  in  his 
own  name,  he  purchases  forthejofot  benefit  of 
himself  and  the  heirs  of  the  deceased  partner,  who 
are  entitled  to  claim  the  deceasod^s  share  upon 
paying  their  proportion  of  the  purchase  money. 
Ferrer  v.  Forrer  (1877)  29  Gratt.  184. 

A  flnancial  partner  purchasing  real  estate  for 
the  purpose  of  promoting  the  firm  business,  the 
same  beiog  Improved  with  firm  funds,  is  a  trustee 
thereof  for  the  firm.    Lacy  v.  Hall  (1861)  87  Pa.  860. 

So  a  trust  will  be  raised  where  one  advances  part 
of  the  purchase  money  out  of  his  own  estate  and 
the  other  pays  his  share  out  of  the  partnerahlp 
funds  and  takes  the  conveyance  in  his  own  name. 
Owens  V.  Collins  (1853)  28  Ala.  887. 

And  land  purchased  by  a  partnership,  under  an 
agreement  that  it  shall  be  paid  for  by  the  firm,  al- 
though the  conveyance  being  taken  in  the  name 
of  one  partner  only,  without  the  knowledge  or 
oonsent  of  the  other,  the  note  of  such  partner  given 
for  the  price  being  sut)8equently  paid  out  of  the 
firm's  funds,  the  land  being  all  the  time  in  posses- 
sion of  the  firm,  and  used  as  its  property  for  a 
number  of  years,  is  held  in  trust  for  the  firm. 
Dewey  v.  Dewey  (1863)  36  Vt.  666. 

Again  if  part  of  the  partnership  funds  of  real  es- 
tate partnership  is  taken  by  one  partner  and  in- 
vested in  lands  in  a  foreign  state  with  the  inten- 
tion of  appropriating  the  same  to  his  own  use  and 

27L.RA. 


that  of  his  family,  tiie  other  partner  has  a  right  i» 
follow  such  moneys  into  the  lands,  and  such  part* 
ner  will  be  a  trustee  for  the  partnership.  King  ▼» 
Hamilton  0864)  16  lU.  190. 

Real  estate  purchased  for  the  purpose  of  resale 
for  profit,  without  any  intention  or  understanding 
that  it  shall  be  purchased  for  the  permanent  ufl» 
of  any  one  or  all;  one  partner  f  umtohing  the  pur* 
chase  money  to  and  for  the  partnership  as  a  ioaiw 
the  deed  being  taken  in  such  partner's  name  hf 
•mtij  of  security,— the  deed  is  an  absolute  oonvey- 
ance  for  the  purpoee  of  transferring  the  property 
to  the  partnership,  and  so  far  as  mtended  as  a  s^ 
curity  for  the  money  loaned  by  such  partner  only 
a  mortgage,  and  such  partner  therefore  holds  th» 
property  in  trust  for  the  partnership,  and  after  tea 
determination  in  trust  for  the  individual  membens 
of  the  partnership,  in  the  shares  mentioned  in  th» 
agreement  entered  into  between  them.  Tenny  v* 
Simpson  a887)  87  Kan.  868L  To  the  same  effect  1» 
the  case  of  Simpson  v.  Teoney  (1880)  41  Kan.  66L 

A  bill  in  equity  will  lie  against  the  representa- 
tives of  a  deceased  partner,  to  reoover  partner8hip> 
funds  fraudulently  and  without  the  consent  of  the 
copartners  taken  by  one  partner  and  invested  in 
real  estate  in  his  own  name  and  for  his  own  use*, 
when  such  real  estate  can  be  traced,  a  trust,  being* 
thereby  created  for  the  benefit  of  the  firm;  and  the- 
same  must  be  accounted  for  by  any  person  mto- 
whose  poesession  it  may  have  come  other  than  » 
bona  fide  purchaser  for  valuable  consideratioik 
without  notice.  Kelley  v.  Greenleaf  (1848)  8  Story» 
a  COB. 

The  court  distinguished  the  case  of  Kruschke  v. 
Stefan  (1898)  88  Wis.  878,  from  Traphagen  v.  Burt 
a876)  67  N.  T.  80,  and  Davis  v.  Davis  (1882)  60  MiSB. 
616,  upon  the  ground  that  in  those  cases  the  real 
estate  was  acquired  with  partnership  funds  and 
for  partnership  purposes  by  the  co-partner  with- 
out the  knowledge  or  consent  of  the  other  partner 
who  procured  the  title  to  be  conveyed  to  him 
when  it  should  have  been  conveyed  to  both,  i» 
those  cases  an  impUed  and  resulting  trust  arising 
out  of  such  breach  of  faith  wasenforcibie  without 
bringing  a  suit  for  dissolution  and  aooountlng» 
while  in  that  case  there  was  no  violation  of  confi- 
dence or  broach  of  faith,  and  therefore  an  aotioa 
to  compel  a  conveyance  without  bringing  suit  for 
dissolution  and  account  would  not  lie. 

Where,  pursuant  to  an  arrangement  between  th» 
parties  in  the  purchase  of  real  estate,  to  be  di^ 
posed  of  by  them  and  the  profits  and  losses  di- 
vided, of  which  act  a  letter  written  by  one  of  the^ 
parties  to  an  attorney  was  evidence,  the  propertj- 
being  alienated  pursuant  to  the  arrangements, 
and  the  title  vested  In  the  purch&«ers,  the  trust  l» 
discharged.  Montague  v.  Hayes  (1868)  10  Gray,  600. 
b.  When  no  siteh  trust  created. 

A  bald  parol  agreement  for  a  partnership  l» 
real  estate,  as  such,  cannot  be  shown  to  create  a 
trust  in  land  held  by  one  of  the  partners  under 
a  deed  absolute  on  Its  faoe.   Bird  t. 

asoo)  12  Wis.  ua 
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we  think  the  evidenoe  shows  that  the  officers 
of  the  bank,  if  they  did  not  actually  make 
an  agreement  to  that  effect,  gave  John  S. 
Emmons  to  understand  that  the  bank  would 
protect  the  mortgages  on  his  interest  if  he 
and  his  wife  would  sign  the  deed  to  the 
bank.  The  consideration  of  that  deed  was 
lust  the  amount  of  the  two  mortgages,  and 
lour  witnesses  swear  that  one  of  the  officers 
of  the  bank  promised  to  take  care  of  the 
mortgages.  When  a  person,  by  his  words  or 
conduct,  voluntarily  causes  another  to  be- 
lieve in  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  upon  that  be- 
lief so  as  to  change  his  previous  position. 


the  former  will  be  estopped  to  aver  against 
the  latter  a  different  state  of  things.  Cculer 
V.  Byers,  129  111.  657. 

As  to  the  mortgage  made  by  the  appellant 
Miller  to  Lamport,  the  lower  courts  have 
found  that  that  mortgage  was  not  made  in 
good  faith,  and  was  not  ffiven  to  secure  a 
bona  fide  indebtedness.  It  is  claimed  that 
the  note  for  $5500,  secured  thereby,  was  given 
for  money  loaned  to  Miller  by  his  wife  and 
by  his  brolher-in-law,  Jjamport.  It  is  true 
that  the  fact  of  the  relationship  between  the 
parties  is  no  proof  of  fraud,  although  it 
may  be  a  circumstance  to  excite  suspicion. 
Wightman  v.  Hart,  87  111.  123.    But  we  are 


Such  a  trust  oannot  arise  In  ooDtradictlon  of  the 
terms  of  the  deed.  Hozie  v.  Oaxr  (USSi  1  Bumn. 
178. 

It  wiU  not  be  created  unlen  it  appears  that  the 
purobaae  of  the  land  was  made  for  the  firm  and 
for  Its  use.  Homer  v.  Homer  (1871)  107  Mass.  8S, 
where  the  proof  was  plenary,  that  It  was  the  un- 
derBtandinir  that  the  partner  sboold  take  a  oon- 
veyance  of  the  land  for  his  own  benefit,  and 
account  with  the  othen  fOr  the  proceeds  or  rea^ 
aonable  value  of  It.  Blcharda  v.  Hanson  (1889)  Ifll 
Haas.  484,  foUowed. 

A  trust  in  land  cannot  be  predicated  upon  proof 
of  an  oral  agreement  to  create  a  partnership  for 
the  purpose  of  purchaslnir  and  handllnir,  or  im- 
proving such  lands,  the  partnership  relation  not 
bavlnff  existed  prior  to  the  acquisition  of  title,  no 
partnership  funds  beinff  invested  in  the  property, 
the  recoiroition  of  sooh  a  trust  abrogatinff  the 
statute  of  frauds.  Kayser  v.  Maugham  (1886)  8 
Oolo.  288. 

The  mere  incidental  payment  out  of  such  funds 
of  an  installment  due  upon  an  antecedent  con- 
tract on  individual  responsibility  cannot  raise  a 
trust  or  ffive  title  to  anything  but  reimburse- 
mentfl.  Wbeatley  v.  Calhoun  (1841)  12  Leigh,  864, 
87  Am.  Deo.  864. 

A  memorandum  made  upon  the  ledger  of  a 
firm  relating  to  a  purchase  of  real  estate  by  one 
partner  in  his  own  name,  is  insuflBclent  as  a  decla- 
ration of  trust,  the  memorandum  importing  that 
the  defendant  is  to  hold  the  land  as  his  own. 
Homer  v.  Homer,  supra. 

If  one  of  two  partners  buys  in  his  own  name  and 
gives  his  own  bond  and  mortgage,  and  afterwards 
pays  out  of  the  partnership  fund,  a  resulting  trust 
will  not  be  thereby  created,  unless  it  unequlvo- 
eally  appears  that  there  is  an  agreement  at  the 
time  ot  the  purchase  that  the  funds  shall  be  so  ap- 
propriated. Richards  v.  Hanson,  mipra;  Forsyth 
V.  Clark  a880)  8  Wend.  688. 

Wliere  a  mere  posseasory  title  is  acquired  by  the 
use  of  partnership  moneys,  and  the  fee  is  not  ac- 
quired by  the  partners  but  is  subsequently  taken 
by  the  surviving  partner  purchasing  the  posses- 
sory title  of  bis  deceased  partner,  such  survivor 
does  not  acquire  an  outstanding  title  as  trustee  for 
bis  ootenants.  Blaohley  v.  Coles  (1888)  6  Colo.  849, 
wherein  they  were  treated  as  mere  tenants  at 
will,  the  Interests  of  the  estate  being  merely  per^ 
sonalty. 

And  where  real  estate  is  purchased  by  a  partner 
at  sberllTs  sale,  a  part  of  the  purchase  money 
being  paid  with  an  arrangement  for  the  balance, 
with  securities  therefor  taken  in  such  partner's 
own  name,  the  deed  also  being  made  in  bis  name, 
the  mere  fact  that  a  portion  of  such  estate  is  af- 
terwards used  by  the  firm  in  its  business  will  not 
create  a  trust,  even  though  the  amount  paid  by 
such  partner,  with  interest  accruing  on  the  securi- 
ties, is  paid  from  the  flrm^  funds,  such  sums  being 
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charged  against  such  member  in  the  books.    Rice 
V.  Pennypacker  (1876)  6  DeL  Ch.  88. 

YIL  EQuttoUe  eonvenUm, 

fieal  eaute  may  be  converted  if  there  is  no 
partnerahlp  between  those  interested  in  the  land, 
and  il  may  be  unconverted  though  there  be  a 
partnership,  as  where  land  was  held  for  partner- 
ship purposes  and  there  was  a  definite  agreement 
that  at  the  end  of  the  partnership  it  should  be 
conveyed  as  land,  the  interest  of  a  partnership  in 
such  a  case  being  real  estate.  Re  Wi|son,  Wilson 
V.  HoUowaj  (1803)  8  L  h.  340L 

The  equitable  principle,  that  lands  agreed  to  be 
turned  into  money  or  money  into  land,  shall  \» 
considered  in  equity  as  that  species  of  property 
into  which  they  are  directed  to  be  converted,  la 
universal.  Qreene  v.  Qreene  (1824)  1  Ohio,  686, 18 
Am.  Dea  648;  Craig  v.  Leslie  (1818)  16  U.  8. 8  WbeaU 
668, 4  L.  ed.  460. 

If  a  firm  holds  lands  by  deed  impressed  on  it* 
face  to  be  partnership  property  of  the  firm,  it  is 
stamped,  so  far  as  the  partners  are  concerned, 
with  all  the  attributes  of  |)ersonalty  and  continue* 
to  be  such  until  the  partnership  Is  dissolved,  the 
business  of  the  firm  settled,  and  Its  debts  paid. 
Du  Bree  v.  AIt>ert  (1882)  100  Pa.  488;  Lucas  v.  Laws 
0866)  27  Pa.  211;  Erwln*8  App.  QMl)  80  Pa.  686,  80 
Am.  Dec.  642;  Meily  v.  Wood  (1872)  71  Pa.  488, 10  Am. 
Rep.  710;  Foster^s  App.  (1876)  74  Pa.  801,15  Am.  Uep. 
663;  West  Hickory  Min.  Asso.  v.  Reed  (1850)  80  Pa* 
88;  Foster  *▼.  Barnes  (1876)  81  Pa.  377;  Divis  v. 
(Sirlstian  (I860)  16  Oratt.  11.  To  the  nime  elfect* 
Holladay  v.  Land  A  Kiver  Imp.  Co.  (1806)  67  Fed. 
Rep.  774;  Riddle  v.  Whitehlll  (1800)  186  U.  S.  621.  84 
L.  ed.  883;  Allen  v.  Withrow  (1884)  110  U.  8. 110, » 
L.  ed.  80;  Brown  v.  Slee  (1881)  103  U.  &  8299,  86  L. 
ed.618. 

By  agreement,  It  may  be  brought  into  common 
stock  and  be  'considered  as  personalty  as  among 
the  partners  themselves.  Wood  v.Witherow  (1871) 
8  Phila.  617;  H'Dermot  v.  liiureoce  (1821)  7  Berg,  ft 
R.  440,  10  Am.  Dec  468;  Hale  v.  Henrie  (1884)  t 
Watts,  146,  87  Am.  Deo.  880;  Kramer  v.  Arthura 
0847)  7  Pa.  178L 

But  in  Pennaylvania,  in  order  to  work  a  conver- 
sion as  against  creditors  and  others,  the  deed  or 
Instrument  must  be  duly  recorded.    Ibid. 

When  the  partners  in  their  copartnership  arti- 
cles, or  at  the  time  of  the  purchase,  agree  thut  real 
estate  advanced  as  stock  or  acquired  with  part- 
nership funds  shall  form  part  of  the  company*s 
property  it  must  in  equity  be  considered  as  per- 
sonal property.  Sigoumey  v.  Munn  (1888)  7 
Conn.  11. 

The  intention  of  the  pnrtnera,  to  be  ascertained 
from  their  own  acts  and  agreements,  is  to  govern 
In  the  question  of  conversion  of.  lands  Into  part- 
nership stock,  and  no  express  agreement  in  writ- 
ing is  neoenary.  Arnold  v.  Waiuwright  (1861)  8 
Minn.  868, 80  Am.  Dec.  44& 
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Illinoib  Sufbbmb  Court. 


Not., 


not  satisfied  from  the  ey  Idence  that  the  money 
alleged  to  have  belonged  to  Mrs.  Miller  was 
not  the  mooey  of  Miller  himself.  If  any 
funds  were  loaned  to  him  by  Lamport,  it  is 
not  possible  to  fix  their  exact  amount  sepa- 
rately from  those  alleged  to  haye  been  bor- 
rowed of  Mrs.  Miller.  The  witnesses  con- 
tradict each  other  as  to  amounts,  and  as  to 
the  times  and  places  of  payment.  There  is 
refusal  to  answer  questions,  and  failure  to 
explain  matters  needing  explanation.  We 
haye  examined  all  the  testimony,  as  con- 
tained in  the  original  record,  and  we  cannot 


say  that  the  circuit  court  erred  in  the  con- 
clusion reached  by  it  in  regard  to  this  mort- 
f;age.  or  that  the  appellate  court  has  erred 
n  agreeing  with  the  circuit  court.  It  li 
true  that  the  deed  from  Miller  and  Newton 
to  the  bank  contains  the  words,  "subject  to 
incumbrances,**  but  we  think  the  reference 
here  is  to  incumbrances  which  are  made  in 
good  faith.  The  facts  about  the  mortgage 
were  not  known  when  the  deed  was  executecL 
There  is  some  conflict  in  the  eyidence  as  to 
whether  the  parties  intended  to  refer  to  tho 
Lamport  mortgage,  or  to  certain  liens  claimed 


A  parol  agreement  will  work  a  oonverslon. 
IMd. :  Davis  ▼.  ChrtetlaD  (1869)  15  Gratt.  U. 

Or  it  may  be  eo  oonverted  by  tuoh  facts  and  cir^ 
cumstaooes  attending  Its  acquisition  or  use  as  will 
raise  an  implication  tbat  the  partners  so  Intended. 
Arnold  ▼.  Walnwrig-bt,  supra. 

Real  estate  is  capable  of  being  oonyerted  Into 
peiBonalty  for  partnership  purposes,  and  fm  inten- 
tion to  make  such  conyersion  being  shown,  it 
becomes  as  completely  a  matter  of  the  social 
effects  as  if  it  were  personal  estate.  Brooke  y. 
Washington  a851)  8  Gratt^  248,  66  Am.  Deo.  142. 

Such  oonversion  is  suflBclently  shown  where  real 
estate  is  purchased  for  partnership  purposes  and 
paid  for  with  partnership  funds,  and  used  solely 
for  the  conducting  of  the  partnership  business. 
Bammelsberg  ▼.  Mitchell  (1875)  29  Ohio  8t  22. 

And  such  is  the  case  although  It  is  oonyeyed  to 
them  in  their  indiyidual  names  as  Joint  tenants. 
Dayis  y.  Christian,  impra. 

Or  where  it  is  originally  pot  Into  the  company 
as  stock  by  agreement.  Frink  y.  Branch  (1844)  16 
Conn.  260,  following  Slgourney  y.  Munn  (1828)  7 
Conn.  11;  Fereday  y.  Wightwlck  (1827)  4  Cond.  Ch. 
Rep.  114,  4  Buss.  114;  FhiUips  y.  Phillips  (1882)  7 
Cond.  Ch.  Rep.  208. 1  Myl.  &  K.  649, 1  L.  J.  Ch.  N.  & 
214;  Broom  ▼.  Broom  (18S4)  9  Cond.  Ch.  Rep.  168, 8 
Myl.  ft  K.  448;  Randall  y.  Randall  (1836)  10  Cond. 
Ch.  Rep.  52, 7  Sim.  271,  4  L.  J.  Ch.  N.  8. 187;  Craw- 
shay  y.  Maule  (1818>  1  Swanst.  496;  Edgar  v.  Don- 
nally  a811)  2  Munf.  887;  M^Dermot  y.  Laurence 
(1821)  7  Serg.  ft  R.  488, 10  Am.  Dec.  468;  Greene  y. 
Greene  a824)  1  Ohio,  68S,  18  Am.  Dec.  642:  Forde  y. 
Herron  a814)  4  Munf.  816. 

Real  estate  bought  with  partnership  funds  or  ao- 
<]uired  in  satisfaction  of  debts  constitutes  assets  of 
the  firm  so  far  as  the  partners  and  creditors  are 
concerned,  quite  as  effectually  as  choses  in  action 
or  merchandise,  the  fact  of  the  acquisition  work- 
ing an  equitable  oonversion  of  them  into  personal 
estate.    Whitney  y.  Cotten  (1876)  63  Mfss.  680. 

The  conversion  of  real  estate  into  personalty  is  a 
devise  of  equity  in  order  to  effectuate  tbe  settle- 
ment of  partnerships,  and  to  devote  all  their  prop- 
erty to  the  payment  of  the  firm  debts,  a  result 
highly  equitable  which  tbe  court  will  never  fail  to 
attain.  Hewitt  v.  Rankin  (1876)  41  Inwa,  35.  To 
tbe  same  effect,Shearer  v.  Shearer (1867)  98  Mass.  107; 
Lindley  v.  Davis  (1887)  7  Mont.  206. 

It  is  allowed  for  the  purpose  of  securing  in  the 
Interests  of  the  partners  themselves  the  payment 
ef  tbe  firm  debts  and  advances  made  by  the  part- 
ners respectively.  Re  (Adding  ft  Russell  a881)  9 
Fed.  Rep.  849;  Foster's  App.  (1873)  74  Pa.  881, 15  Am. 
Rep.  663. 

But  the  doctrine  has  its  manifest  limitations. 
Be  Codding  ft  Russell,  supra. 

By  such  doctrine  partnership  r^al  estate  is  per- 
sonal property  only  for  tbe  purposes  of  paying  the 
debts  of  a  firm.  Weld  v.  Johnson  Mfg.  Co.  (1883)  86 
Wis.  662. 

And  otherwise  it  retains  its  legal  character  and 
incidentai  Campbell  y,  Campbell  (1879)  SON.  J.  Bq. 
415. 
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It  is  not  so  converted  absolutely  for  all  purposea. 
Re  Codding  ft  Russell,  suvnt. 

The  rule  ceasing  when  the  partnership  is  settled 
and  its  debts  are  paid.    Llndley  v.  Davis,  mipret. 

For  all  purposes  oonnected  with  the  partnership, 
except  a  sale  and  conveyance  under  the  stringent 
provisions  of  tbe  statute  of  frauds,  partnership 
real  estate  is  changed  from  real  to  personal  prop- 
erty.   Foster  v.  Barnes  (1870)  81  Pa.  877. 

The  doctrine  of  equitable  oonversion,  by  which 
partnership  lands  remain  personal  property  until 
tbe  indebtedness  is  paid  and  the  equities  between 
the  partners  are  adjusted,  is  an  elementary  prtnd- 
plo  of  law  In  Wisconsin.  Weld  v.  Johnson  Mfg.  Co. 
mipra;  Bird  v.  Morrison  (1800)  12  Wis.  lAB;  Pierce  y. 
Covert  (1876)  80  Wis.  282;  Bergeron  v.  RIchardott 
a882)  66  Wis.  128;  Martin  v.  Morris  (1886)  62  Wis.  418; 
Fisher  v.  Vaughn  (1880)  75  Wis.  608;  Riedeburg  y. 
Schmitt  0888)  71  Wis.  644;  Kruschke  v.  Stefan  0889 
88  Wis.  378. 

The  doctrine  that  converts  real  estate  into  chat- 
tels is  a  creature  of  equity,  and  parties  seeking  to 
avail  themselves  of  it  are  bound  to  set  up  the  facts 
outof  which  the  equity  arises.  Cowdeny.  Cairns 
a868)  28  Mo.  471;  Hozle  v.  Out  (1883)  1  Bumn.  178; 
Maguire  v.  Vice  (1865)  20  Mo.  43L 

Inequity,  the  real  purposes  of  the  acquisition  of 
such  property  are  considered  and  by  means  of  trusts 
real  estate  is  oonverted,  when  held  for  partnership 
purposes,  into  personalty  so  far  as  is  necessary 
to  settle  all  the  equities  between  the  firm  and  its 
creditors,  and  between  the  partners  themselves. 
Percifull  V.  Piatt  (1880)  86  Ark.  456. 

And  when  real  estate  ought  to  be  treated  as  parU 
nersblp  property,  equity  will  so  decree  it  at  the 
suit  of  any  one  who  shows  a  beneficial  interest  in 
having  it  so  declared.  Murphy  v.  Abrams  (1874)  60 
Ala.  283. 

It  will  be  made  only  when,  and  so  far  as  re- 
quired, for  partnership  purposes.  Shearer  t. 
Shearer  (1867)06  Mass.  107. 

Being  limited  in  its  operation  to  the  administra- 
tion and  adjustment  of  partnership  affairs.  Oaro- 
thers  V.  Alexander  (1888)  74  Tex.  809. 

Tbe  Intention  to  do  so  being  made  very  dearly  to 
appear.    Thompson  v.  Holden  (1801)  117  Mo.  llBw 

Sucb  oonversion  is  required  only  for  tbe  pay* 
ment  of  claims  against  the  partnership,  which  are 
in  tbe  nature  of  debt,  balances  due  to  individual 
partners  for  advances  to  the  firm,  or  for  payments 
made  on  Its  behalf,  wbich  are  included  as  debts,  as 
Is  likewise  capital  furnished  by  one  partner  to  be 
repaid  in  specific  amounts.  Shearer  v.  Shearer, 
supra. 

The  rule  grows  out  of  the  particular  nature  of 
the  partoersbip  relation,  and  is  adopted  for  the 
purpose  of  doing  Justice  between  the  partnera,  or 
between  them  and  others  having  dealings  with 
them,  for  the  purpose  of  properly  adjusting  such 
relations,  and  Is  not  an  arbitrary  rule  by  wbich  a 
court  of  equity  transmutes  real  estate  Into  person- 
alty, when  it  is  once  owned  and  possessed  by  a 
partner  and  causes  it  to  take  that  oharaoter,  ouU 
side  and  independent  of  the  exigencies  of  the  part- 
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to  exist  Id  favor  of  creditors  who  had  fur- 
nished machiDery  for  the  mill.  But,  even  if 
the  words  refer  to  the  Lamport  mortgage 
alone,  it  is  not  certain  from  the  testimony 
that  the  amount  of  that  mortgage  was  a  part 
of  the  consideration  for  the  execution  of  the 
deed.  The  grantee  in  a  deed,  who  purchases 
tubject  to  an  incumbrance  to  secure  indebt- 
edness, may  not  be  under  obligations  to  pay 
•uch  indebtedness,  if  its  amount  is  not  in- 
-cluded  in,  and  does  not  form  a  part  of,  the 
<x>nsideration  of  the  conveyance.  Drury  v. 
Eolden,  121  111.  180.  The  amount  named  as 
the  oonsideration  In  the  deed  was  simply  the 


agreed  value  of  Newton's  interest,  and  did 
not  include  any  part  of  this  mortgage.  The 
amount  of  the  actual  consideration  agreed  to 
be  paid  by  the  bank  for  the  deed  of  Miller's 
interest,  to  wit,  $5333.88  (one  third  of  16,- 
000) ,  was  paid  bv  a  credit  of  that  amount  on 
the  firm  indebteduess  of  |21,685.23  due  from 
Newton  Emmons  &  Miller  to  the  bank. 

The  judgment  of  t/ie  AppeUate  Court  and  the 
decree  of  the  Circuit  Court  are  affirmed. 

Phillips*  J.,  having  heard  this  case  in  the 
appellate  court,  took  no  part  in  its  decision 
in  this  court. 


oerBhlps,  and  as  to  persons  having  no  relation  to 
that  partnership.    Black  v.  Black  (185i)  15  Ga.  446. 

Where  the  partnen,  before  the  purchase  of  land, 
mgree  that  at  a  particular  period  it  sball  be  con. 
verted  into  money^a  court  of  equity  wiU specifically 
execute  such  agreement  by  directing  such  prop- 
erty to  be  sold  upon  the  application  of  either  of 
the  partners,  on  the  inround  that  it  Is  held  in  trust 
for  the  purposes  mentioned  in  the  articles  of  part- 
nership, and  that  each  partner  is  interested  in  its 
conversion  into  money  for  the  payment  of  the 
firm  debts.  Greene  v.  Greene  (1824)  1  Ohio,  58B.  13 
Am.  Deo.  612. 

The  rule  does  not,  however,  affect  the  mode  of 
changing  the  law  relating  to  the  transfer  of  the  title 
which  must  be  in  writing.  Carothers  v.  Alexan- 
der (1889)  74  Tex.  809. 

The  mere  fact  that  real  estate  Is  purchased  with 
the  money  of  a  firm  and  the  title  taken  fn  the 
name  of  the  firm  is  not  enough  to  convert  it  into 
personalty  as  partnership  property.  Kepler  v.  Erie 
Dime  8av.  A  Loan  Go.  (1888)  l(n  Pa.  008,  following 
Lefevre*8  App.  (1871)  69  Pa.  192,  8  Am.  Rep.  229. 

8o  the  mere  fact  that  real  property  held  by  mem- 
ters  of  a  firm  as  tenants  in  common,  used  in  the 
partnership  business  for  partnership  purposes,  or 
that  there  is  an  agreement  to  so  use  it,  is  not  of 
itself  sufficient  to  convert  it  into  partnership  stock; 
there  must  be  some  evidence  of  further  agreement 
to  make  it  partnership  property.  Hogle  v.  Lowe 
(1877)  12  Nev.  286. 

It  is  at  no  time  during  the  partnership  converted 
In  such  an  unqualified  sense  as  to  fdve  one  partner 
an  implied  power  to  dispose  of  the  whole  partner- 
ship interest  in  it  Foster*s  App.  (1878)  74  Pa.  891, 
16  Am.  Rep.  568. 

The  elfect  of  the  conversion  of  partnership  real 
estate  into  personalty,  upon  the  descent  or  distri- 
bution of  the  share  of  a  deceased  partner  among 
bis  representatives  is  regarded  as  Incidental 
merely,  and  not  an  end  for  which  the  interference 
of  a  court  of  equity  is  to  be  sought.  Shearer  v. 
fihearer  a867)  98  Mass.  107. 

And  with  respect  to  the  operation  of  the  statutes 
of  descent,  equity  will  not  interfere,  either  by  way 
of  counteracting  or  modifsring  it  by  converting 
real  estate  Into  personalty,    ibid. 

When  a  partnership  is  entered  into  for  the  pur- 
pose of  buying  and  selling  lands,  in  equity  the 
lands  acquired  for  the  purpose  of  being  so  dealt 
with  are,  by  the  doctrine  of  conversion,  considered 
as  personalty  Just  as  much  as  goods  forming  the 
stock  in  trade  of  a  mercantile  partnership  are,  and 
being  so  considered  will  in  equity  be  dealt  with  by 
one  partner  just  as  freely  as  one  partner  in  a  com- 
mercial partnership  can  deal  with  goods  forming 
the  stock  of  the  firm  for  partnership  purposes. 
Manitoba  Mortg.  Go.  v.  Bank  of  Montreal,  17  Can. 
flap.  CL  Rep.  692,  following  Wylte|v.  Wylie,  4  Grant, 
Gb.  (U.  C.)  278;  Darby  v.  Darby  (1866>  8  Drew.  495.  2 
Jur.  N.  8. 271, 25 L.  J.  Ch.  SH,  4  Week.  Rep.  418;  Wat- 
«rer  v.  Waterer  (1878)  L.  R.  16  Bq.  40(k 
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y  rn.  out  and  out  convertUm. 

The  partners  themselves  may  agree  that  lands 
held  for  partnership  purposes  shall  be  considered 
as  personal  estate,  and  such  an  agreement  will 
work  an  equitable  conversion  and  the  same  will 
then  go  as  personal  estate  on  the  death  of  one 
partner.  Smith  v.  Jackson  (1833)  2  Edw.  Cb.  28, 6  Lb 
ed.  295:  Davis  v.  Smith  (1887)  82  Ala.  196;  Thornton 
V.  Dickson  (1791)  8  Bro.  Oh.  199. 

Real  estate  bought  with  partnership  funds  for 
partnership  purposes  and  for  facilitating  the  busi- 
ness, and  as  a  means  of  continuing  and  extending 
the  partnership  and  its  operations,  resumes  the 
characteristics  of  personalty  for  all  purposes  as 
between  the  members  of  the  firm  inter  ee  and  the 
creditors,  and  also  for  the  purpose  of  distribution 
between  the  administrator,  heirs,  and  devisees  of 
a  deceased  partner.  Cornwall  v.  Cornwall  (1869)  6 
Bush,  808. 

And  where  by  the  agreement  real  estate  is  to  be 
sold  and  converted  into  money,  it  will  be  consid- 
ered as  personal  estate  in  equity,  and  upon  the  de- 
cease of  one  partner  his  administrator  may  release 
his  share  to  Uie  surviving  partner  as  against  the 
heirs  of  such  deceased  partner.  Ludlow  v.  Cooper 
(1864)  4  Ghio  St.  1. 

So  an  agreement  in  writing  is  not  in  equity  neo- 
essary  for  an  out  and  out  oon  version.  Bammels* 
berg  V.  Mitchell  a875)  29  Ohio  St  22. 

And  there  may  be  cases  of  a  partnership  con- 
fined to  dealings  in  real  estate,  where  It  might  be 
held  that  being  thus  a  commodity  It  should  be  re- 
garded as  converted  into  personalty  out  and  out. 
HoUaday  v.  Land  ft  River  Imp.  Co.  (1893)  67  Fed. 
Rep.  774;  Riddle  v.  Whitehill  (1870)  186  U.  S.  621, 84 
L.  ed.  283;  Allen  v.  Withrow  assi)  110  U.  S.  119,  28 
L. ed. 90;  Brown  v.Slee  (1881)  103 U.  S.  828,  26 L. ed. 
616. 

When  land  is  purchased  to  be  dealt  in  as  a  com- 
modity for  the  purposes  of  such  dealing,  an  out 
and  out  conversion  of  it  into  personalty  takes 
place,  and  each  partner  can  bind  the  firm  by  con- 
tract for  its  disposition.  Rovelsky  v.  Brown  (1800) 
92  Ala.  522;  Ludlow  v.  Cooper  <upra;  Otcott  v.  Wing 
(1646)  4  McLean,  16;  Fugh  v.  Currie  a843)  6  Ala.  446; 
Frost  V.  Wolf  a890)  77  Tex.  456. 

If  the  partners  have  evinced  the  design  to  treat 
the  lands  as  personalty  by  putting  them  Into  the 
partnership  stock,  the  conversion  into  personalty 
is  presumed  to  continue  for  all  purposes,  unless  the 
contrary  Intention  is  in  some  way  shown;  and 
while  the  legal  title  upon  the  death  of  a  partner 
will  go  in  the  ordinary  course  of  descent  without 
survivorship,  yet  the  equitable  interest  will,  after 
an  asoertalnment  of  its  value  by  sale,  be  distrib- 
uted according  to  the  supposed  intention  of  the 
deceased  partner  as  personal  property.  Lenow  v. 
Fones  a886)  48  Ark.  567;  Randall  v.  Randall  (1836)  7 
Sim.  271, 10  Cond.  Ch.  Rep.  52,  4  L.  J.  Ch.  N.  S.  187; 
Bell  V.  Fhyn  (1802)  7*708.  Jr.  458;  Thornton  v.  Dixon 
(1791)  8  Bro.  Ch.  199;  Buchan  v.  Sumner  (1847)  • 
Barb.  Ch.  189, 5  L.  ed.  618, 47  Am.  Deo.  806^ 
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1.  A  ereditor  of  max  iiuolTent  estate* 
holding  collateral  secoiity  for  his  claim, 
must  credit  Its  value  upon  his  demand  before  be 
can  share  in  the  distribution  of  the  estate,  whether 


Real  estate  may  In  equity  be  converted  out  and 
out  into  personalty,  by  the  agreement  of  the  part^ 
ners,  or  the  manner  in  which  it  is  conveyed  to 
them.    Davis  v.  Chriptlan  (1869)  15  Gratt.  11. 

Thus  where  there  Is  an  agreement  between  the 
partners  for  a  conversion  and  sale  of  tbe  lands,  af- 
ter  the  partnership  affairs  are  dosed,  and  for  a  dis- 
tribution of  the  proceeds,  equity  regards  the  lands 
as  personal  property,  not  only  for  partnership  pur- 
poses, but  for  distribution,  upon  the  priuciple  that 
what  the  parties  had  directed  to  be  done  shall  be 
taken  as  already  done.  Huerhes  v.  Allen  (1894)  66 
Yt.  9C.  Lenow  v.  Fones,  wpra;  Foster *s  App.  (1878) 
74  Fa.  891, 16  Am.  Bop.  6^1;  Lowe  v.  Lowe  a878>  ^ 
Bush,  688. 

If  purposely  impressed  with  that  oharacter. 
Ware  v.  Owens  (1868)  42  Ala.  812,  94  Am.  Dec.  64S; 
Laoff  V.  Warlnff  a850)  17  Ala.  168;  West  Hickory 
Hln.  Asso.  V.  Keed  (1876)  80  Pa.  88. 

By  the  airreement  of  the  partners  or  otherwise. 
Roberts  v.  McGarty  (1857)  9  Ind.  16, 68  Am.  Dea  604; 
Hale  V.  Plummer  a886)  6  Ind.  121. 

But  tbe  intention  to  convert  out  and  out  must 
be  made  to  appear  clearly,  yet  it  may  be  inferred 
from  circumstances,  with  sufficient  clearness. 
Bammelsberg  v.  Mitchell  (1876)  f»  Ohio  St.  22. 

The  line  of  demarkation  between  an  absolute  con- 
version and  a  conversion  tub  modo,  is  that  In  the 
former  it  must  be  needed  and  actually  used  in  tbe 
partnership  business, while  in  the  latter  it  is  enough 
that  it  is  purchased  with  partnership  means.    Ibid. 

Where  in  entering  into  articles  of  partnership  it 
IB  agreed  that  all  tbe  land  put  In  as  common  stock 
shall  be  to  all  Intents  personal  property,  it  will  be 
treated  as  such,  but  it  does  not  follow  therefrom 
that  land  merely  conveyed  for  partnership  pur- 
poses shall  be  changed  to  personalty.  Wood  v. 
Wltherow  (1871)  8  Phlla.  517. 

Yet  every  such  conversion,  whether  express  or 
implied,  complete  or  partial,  is  equitable  only,  and 
the  property  can  only  be  conveyed  as  real  estate* 
Davis  V.  Christian  aSSO)  15  Gratt.  IL 

Although  under  the  laws  of  Louisiana  real  estate 
can  only  become  personal  partnership  property  by 
written  agreement,  yet  where  it  Is  purchased  with 
partnership  funds  and  is  so  admitted  by  deceased 
partner  in  his  will,  and  by  the  parties  since  bis  de- 
cease, it  will  be  considered  partnership  property  in 
a  suit  between  the  widow  and  the  heirs  and  the 
■urvlTlng  partners,  for  a  winding  up  and  distribu- 
tion of  the  partnership  estate.  Tillotson  v.  Tillot- 
son  (1867)  84  Conn.  886. 

It  is  now  well  settled  in  Bngland  that  by  beoom. 
Ing  partnership  property  real  estate  must  be  re- 
garded as  converted  into  personalty  for  all  pur- 
poses. Ripley  v.  Waterworth  (iSOSSi  7  Yes.  Jr.  425; 
Phillips  V.  Pbilllps  a882)  1  Myl.  ft  K.  649,  7  Cond.  Ch. 
Bep.  206, 1 L.  J.  Cb.  N.  8. 214;  Brown  v.  Brown  (1684) 
S  Myl.  ft  K.  443,  9  Oond.  Cb.  Bep.  168;  Morris  v. 
Kearsley  a837)  2  Younge  ft  C.  Bxch.  189;  Darby  v. 
Darby  (1866)  8  Drew.  496,  2  Jur.  N.  &  276,  25  L.  J. 
Cb.  871, 4  Week.  Rep.  41& 
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the  collateral  has  been  turned  into  money  or 
not. 

2»  Enterini^  in  the  partnership  books 
and  treatin^^  inter  sese  as  partner- 
ship  property  real  estate«  devisea  and 
deeded  to  tbe  partners  Individually,  standing  od 
the  public  records  in  their  individual  names  and 
not  representing  partnership  funds,  wfli  not 
make  it  partnership  property,  as  against  Indi- 
vidual creditors,  unless  the  entries  were  suffi- 
cient to  satisfy  the  statute  of  frauds  and  tbe  in- 
dividual creditors  were  charged  with  notftoe  by 


Not  merely  as  between  the  partners  4fiter  se  but 
between  the  real  and  personal  representatives  of 
tbe  deceased  partner.  Conger  v.  Piatt  (1866)  26  U, 
C.  Q.  B.  277,  following  Darby  v.  Darby  (1866)  8 
Drew.  506, 2  Jur.  N.  &  271, 25  L.  J.  Ch.  871, 4  Week. 
Bep.4ia 

DL  ReeonvenUm, 

If  after  satisfying  partnership  wants  there  i^ 
mains  a  residuum,  whether  of  land  or  its  prooeedfl» 
it  retains  all  the  attributes  of  land  In  every  partic- 
ular in  which  realty  is  distinguished  from  porson- 
alty.  Powers  v.  Robinson  (1890)  90  Ata.  £S5:  An- 
drews  ▼.  Brown  OSm  21  Ala.  487, 66  Am.  Dec  262; 
Lang  V.  Waring  a854)  25  Ala.  626,  60  Am.  Dec.  688; 
Caldwell  v.  Parmer  (1876)  66  Ala.  405,  Word  v.  Mont- 
gomery a877)  60  Ala.  600;  Slaughter  v.  Doe  (1880)  67 
Ala.  404;  Hatcbett  v.  Blanton  (1882)  72  Ala.  428;  Espy 
V.  Comer  (1884)  76  Ala.  601;  Brunson  v.  Morgan* 
Id.  698;  Pepper  v.  Pepper  (1887)  24  111.  App.  816; 
Huston  V.  Nell  (1873)  41  Ind.  604;  Lenow  v.  FooM 
a886)  48  Ark.  557;  Scruggs  v.  Blair  (1870)  44  Mias. 
406;  FRlrobild  v.  Faircbild  (1876)  64  N.  T.  471,  affirm- 
ing  a675)  5  Hun,  407;  Buchan  ▼.  Sumner  (1847)  t 
Barb.  Cb.  166, 5  L.  ed.  690,  47  Am.  Dec.  805;  Collumb 
V.  Read  (1862)  24  N.T.  606;  T^bel  y.  Bradley  (1878) 
7  Abb.  N.  a  279,  affirmed  Tarbell  v.  West  (1881)  88 
N.  T.  280;  Chamberlain  v.  Chamberlain  (1878)  IS 
Jones  ft  S.  116;  Rank  v.  Grote  a884)  18  Jones  ft  8. 
276;  Delmonioo  v.  GuUlaume  (1845)  2  Sandf.  Ch.  888, 
7  L.  ed.  627;  Buckley  v.  Buckley  (i9B0)  11  Barb.  74; 
Oreenwood  v.  Marvin  (1888)  111  N.  Y.  428;  MacI^Eur- 
lane  v.  MacVVirlane  (1894)  82  Hun,  288;  Dawson  y. 
Parsons  (1804)  10  Misc.  428;  LeaTs  App.  aSM)  i05  Pa* 
505;  Martin  v.  Morris  (1885)  62  Wis.  41& 

But  it  must  be  discharged  from  the  troat* 
otherwise  it  cannot  be  regarded  as  realty  for  any 
purpose.   Dawson  v.  Parsons,  wprxL 

It  is  then  real  estate  for  every  other  purpose,  and 
is  subject  to  the  principles  and  laws  applicable  to 
that  species  of  property.  Be  Codding  ft  Russell 
(1881)9  Fed.  Rep.  849. 

With  the  attributes  of  a  tenancy  in  common. 
Brewer  v.  Browne  (1880)  68  Ala.  2U);  Roulaton  v. 
Washington  a886)  79  Ala.  629;  Espy  v.  Comer  (1884) 
70  Ala.  601;  Andrews  v.  Brown  (1858)  21  Ala.  487, 58 
Am.  Dec  252;  Lang  v.  Waring  a860)  17  Ala.  146: 
Sykes  v.  Sykes  (1878)  48  Miss.  190;  Holmes  v.  McGee 
a869)  27  Mo.  607;  Buckley  v.  Buckley  (1860)  U  Barb. 
48. 

Both  at  law  and  in  equity,  unless  the  partnere 
have  by  agreement,  either  express  or  implied,  im- 
pressed upon  it  tbe  character  of  personal  property 
for  all  purposes.  Fhinagan  v.  Shuck  (1866)  88  Ky. 
617. 

In  Oiratt  ▼.  Scott  (1872)  47  Ala.  104,  without  di- 
rectly passing  upon  the  question  as  to  whether  tbe 
balance  due  from  partnership  real  estate,  after 
paying  the  debts  and  liabilities  of  the  firm,  was  to 
be  considered  as  real  or  penonal  estate,  the  court 
Inclined  to  tbe  dpinion  that  it  ought  to  be  treated 
as  real  property  and  to  be  disposed  of  aa  suoh. 

In  the  absence  of  an  express  provliion  in  tbe  oon- 


See  also  30  L.  R.  A.  380 ;  4.>  L.  R.    A.  863. 
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the  vm  made  of  the  property  or  otherwise  that 
it  had  been  made  partnership  property. 

3.  If0  ttotoppel  ag^aiiist  claiming^  that 
real  eetate  of  an  inBolvent  firm  is 
iBdlTidaal  and  not  partnership  prop- 
erty will  arise  by  slffninff  a  request  that  the 
eourt  authorize  a  sale  of  the  assets  at  a  prioe  of- 
forpd,  which  oontaios  a  statement  that  a  certain 
dividend  will  be  thereby  obtained,  although  such 
statement  can  only  be  true  in  case  all  the  pro- 
ceeds iro  to  firm  creditors.  If  no  creditor  is  mis- 
led or  injured  by  the  statement. 

(December  19, 1894.) 


APPEAL  by  ezoeptant  from  an  order  of  the 
Circuit  Court  of  Baltimore  City  over- 
ruling exceptions  to  an  auditor's  account  in 
I  he  matter  of  the  distribution  of  the  insolvent 
es  ate  of  the  co-partnership  of  W.  H.  Hoff- 
man &  Sons,  which  refused  to  recognize  any 
part  of  the  estate  as  individual  property.  Be- 
versed. 
The  facts  are  stated  in  the  opinioo. 

Mewn.  SteelOf  Semmes  &  Carey  for 

appellant. 

jytessrs.   Barton  &  Wilmer   for  appel 
lees. 


tract  of  pertnersbip,  the  real  estate  only  becomes 
personalty  pro  tanto.  Davis  v.  Smith  (1887)  83  Ala. 
196:  Espy  v.  Comer,  mpra. 

Any  balance  left  ^roes  as  real  estate  equitably 
amongst  all,  regardless  of  the  accidental  position 
of  the  legal  tlUe.  PercifuU  v.  Piatt  as&O;  86  Ark. 
40b. 

The  onus,  however,  is  on  the  party  alleging  that 
it  has  lost  the  character  of  personalty  to  show,  not 
only  that  the  creditors  of  the  partners  have  been 
paid,  but  that  as  between  themselves  the  accounts 
of  the  partners  have  been  settled.  Hiscock  v.  Jay- 
eoz  (1876)  12  Nat.  Bankr.  Beg.  607. 

If  by  agreement  real  estate  is  brought  into  the 
oommon  stock  of  the  partnership,  it  Is  equally 
within  the  power  of  the  partners  to  withdraw  it 
and  to  reconvert  it  into  the  separate  property  of 
the  individual  partoers,  and  such  reconversion  is 
binding  as  between  the  partners,  and  in  the  ab- 
sence of  fraud  upon  their  Joint  and  respective  sev- 
eral  creditors.    Shafer*s  A)>p.  (1884)  106  Fa.  49. 

Reconversion  of  partnership  real  estate  into  per- 
sonalty does  not,  however,  take  place  after  the 
death  of  a  partner,  until  the  partnership  accounts 
and  liabilities  are  wound  up  and  settled  and  the 
surplus  estate  ascertained.  Logan  v.  Oreenlaw 
(1885)25  Fed.  Bep.  200,  decided  under  sections  2011 
and  2780  of  the  Tennessee  Ckxle. 

And  in  the  settling  of  balances  between  the  part- 
ners themselves  the  balance  of  real  estate  is  con- 
sidered as  such.  Wilcox  v.  Wilcox  (1866)  13  Allen, 
262. 

X.  Statute  of  fraude. 

a.  In  QenerciU 

As  to  the  validity  of  a  parol  partnership  for  deal- 
ing in  lands,  eee  note  to  Bates  v.  Batx^ock  (Gal.)  16 
L.  R.  A.  746. 

With  reaard  to  the  operation  of  the  statute  of 
frauds  upon  partnership  real  estate,  there  would 
seem  to  be  some  conflict  of  opinion,  both  in  cases 
where  the  property  is  purchased  for  partnership 
purposes  with  partnei'ship  funds  and  in  cases 
where  it  is  bought  for  sale  and  profit,  but  the 
welghtof  authority  tends  to  negative  the  operation 
of  the  stiitute. 

The  court  of  equity  has  full  jurisdiction  of  all 
-cases  between  partners  touching  the  partnership 
property,  and  will  inquire  into,  take  an  account  of, 
and  administer  upon  all  the  partnership  property, 
whether  It  be  real  or  personal;  and  in  such  cases  it 
will  not  allow  one  partner  to  commit  a  fraud  or  a 
breach  of  trust  upon  his  copartner  by  taking  ad. 
vantaKC  of  the  statute.  Holmes  v.  McCray  (1875)  51 
Ind.  868, 10  Am.  Rep.  786;  Bunnel  v.  Taintor  (1823)  4 
Conn.  568. 

As  retrards  partnerships  formed  for  the  purchase 
and  8!ile  of  lands  as  a  business,  the  statute  of  frauds 
may  require  ihem  to  be  in  writing,  yet  when  part- 
ners AS  an  incident  to  their  business  purchase  and 
sell  lands  and  pay  for  them  with  partnership  funds, 
equity  treats  such  lands  as  movable  partnerphip 
property  is  treated,  whenever  it  may  be  necessary 
for  the  payment  of  debts  of  the  firm,  or  for  the  ad- 
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Justment  and  equalization  of  accounts  between  the 
partners.  Causler  v.  Wharton  (1878)  62  Aila.  358; 
Dyer  v.  Clark  (1843)  6  Met562,  80  Am.  Dec.  607:  Uany 
V.  Parmer,  cited  in  Causler  v.  Wharton,  supra,  re- 
ported in  August,  1877,  In  manuscript. 

Inorder  that  the  equities  of  partners,  whatever 
they  may  be,  may  be  applied  to  their  real  estate,  it 
is  not  necessary  to  hold  that  in  their  transac- 
tions with  regard  to  it  ihe  statute  of  frauds  is  ab- 
roKated,  or  that  the  linlcs  in  the  chain  of  title  com- 
ing through  a  partner  need  not  be  in  writing, 
Oarothers  v.  Alexander  (1888)  74  Tex.  800. 

The  doctrine  of  part  perff>rroance  stands  upon 
the  fraud  or  hardship,  which  would  be  operated  by 
leaving  the  parties  to  an  actien  at  law  for  damage 
for  the  recovery  of  money,  when  their  position  has 
been  so  far  changed  that  the  Judgment  in  such  a 
case  would  furnish  no  adequate  relief.  Re  Farmer, 
Ex  parte  GritBn  a878)  18  Nat.  Bankr.  Reg.  207;  Pur- 
cell  V.  Coleman  (1887)  71  U.  &  4  Wall.  613, 18  L.  ed. 
436. 

b.  Within  the  etatute. 

Partnership  real  estate  is  uuquestionably  oov- 
ered  by  the  statute  of  frauds.  Re  Codding  ft  Rus- 
sell (1881)  0  Fed.  Rep.  840. 

The  payment  of  a  part  of  the  purchase  money 
will  not  take  the  case  out  of  the  statute  of  frauds. 
Black  V.  Black  (1854)  15  Ga.  445. 

It  is  not  necossary  in  a  partnership  for  the  pur- 
chase and  sale  of  land  that  the  partners  should  be 
Jointly  concerned  in  the  original  purchase,  where 
their  interests  are  afterwards  mingled,  but  the 
partners  must  by  contract  be  Jointly  concerned  in 
the  future  sale.    Gray  v.  Palmer  (1858)  0  Cal.  616. 

Such  a  partnership  should  as  between  the  part- 
ners themselves  be  evidenced  In  writing,  for  the 
reason  that  if  such  partnership  be  by  parol  only, 
and  one  partner  makes  a  purchase  in  his  own 
name,  although  intended  tor  the  flrm*B  benefit,  the 
other  on  the  mere  ground  of  a  partnership  by 
parol,  cannot  take  advantage  of  the  contract,  as 
he  would  acquire  an  interest  in  lands  by  parol,  di- 
rectly in  opposition  to  the  statute  of  frauds.  Re 
Wurren  (1847)2  Ware  (2  Da  vies)  322. 

Bo  far  as  purchasers,  mortgagees,'  and  creditors 
are  concerned,  the  agreement  of  partners  to  make 
real  eetate  part  of  the  common  stock  must  be  in 
writing,  and  ought  to  appear  of  record.  Harding 
V.  Devitt  (1873)  10  Pblla.  06;  Lefevere's  App.  (1S71) 
60  Pa.  122,  8  Am.  Rep.  229;  Warrtner  v.  Mitchell 
a880)  128  Pa.  161;  Gedde*s  App.  (18771  84  Pa.  483;  Eb- 
bert's  App.  (1871)  70  Pa.  79;  Hale  v.  Henrie  (1834)  8 
Watts,  143.  27  Am.  Dec.  280;  Ridgway's  App.  (1850)  16 
Pa.  177, 53  Am.  Dec  586;  Lancaster  Bank  v.  Myley 
(1850)  13  Pa.  544. 

An  agreement  for  copartnership,  providing  for 
the  constitution  of  capital  stock  by  a  stipulation 
that  the  dcfenrlant  is  to  bring  into  such  stock  his 
mill  and  mill  tmct,  the  plaintiif  to  pay  an  agreed 
sum  for  the  advance,  involves  a  question  for  the 
sale  of  lands,  and  is  within  the  purview  of  the 
North  Carolina  Act  of  1810.  and  thereforo  void  un- 
less siffned  as  the  act  directed  such  avoidance  af« 
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Mabylakd  Coubt  of  APrEALft. 


Daa^ 


Boyd»  </.,  delivered  the  opinion  of  the 
court : 

In  October,  1893,  George  W.  S.  HoiTman, 
W.  E.  Hoffman,  and  John  W.  Hoffman^art- 
ners  trading  under  the  firm  name  of  W.  H. 
Hoffman  &  Sons,  executed  a  deed  of  trust,  in 
which  their  wives  Joined,  to  John  B.  Ram- 
gay  and  Simon  P.  Schott,  by  which  they  con- 
veyed all  their  property,  "including  all  of 
the  joint  stock  of  the  copartnership  and  all 
of  the  separate  estate  of  each  of  the  partners, 
in  trust  for  the  payment  of  partnership  and 
individual  creditors  according  to  their  re- 


spective rights  and  interests  therein.**  The 
circuit  court  of  Baltimore  city  assumed  ju- 
risdiction of  the  trust,  and  after  the  sale  of 
the  property,  which  will  be  moYe  particu- 
larlv  hereinafter  referred  to,  an  audit  wa» 
macfe,  distributing  the  proceeds  of  sales,  etc. 
The  appellant  held  at  the  time  of  the  assign- 
ment two  notes  of  the  firm,  each  being  for 
the  SHm  of  $5000,  and  indorsed  by  George 
W.  S.  Hoffman  and  J.  W.  Hoffman,  indi- 
vidually. With  each  note  there  were  de- 
posited bonds  of  the  Gun  power  Valley  Rail- 
road Company,  of  the  par  value  of  $7500, 


feotlDfr  the  entire  contraot.  danoey  v.  Craine  (1838) 
17  N.  C.  868. 

An  agreement  between  the  parties  whereby  one 
purchases  land  for  the  Joint  benefit  of  both,  each 
advancing  half  of  the  purchase  money.  Is  a  con- 
tract within  the  statute  of  frauds.  Parker  v.  Bod- 
ley  a815)  4  Bibb,  lOS. 

In  Henley  ▼.  Brown  (1897)  1  Stew.  (Ala.)  lii.  the 
eourt  refused  to  enforce  performaDoe  of  a  con- 
tract for  the  purchase  and  division  of  real  estate, 
upon  the  ground  that  it  was  virtually  a  contract  to 
sell  and  convey  within  the  statute  of  frauds. 

A  partnership  to  buy  contracts  for  the  sale  of 
lands  is  a  partnership  for  the  purchase  of  an  equltap 
ble  interest  in  lands,  and  as  such  is  within  the 
provisions  of  the  statute  of  frauds.  Smith  v. 
Burnham  (1888)  8  Sumn.  48S. 

In  Henderson  v.  Hudson  (1810)  1  Munf.  610,  it  is 
beld  that  tbe  statute  of  frauds  applies  to  an  agree- 
ment between  a  purchaser  of  lands  and  another 
party,  tbat  the  latter  should  be  admitted  as  a  part- 
ner in  the  transaction,  tbe  proof  thereof  being  only 
parol  evidence  of  subsequent  dealings  and  declara- 
tions between  the  parties. 

Bven  though  a  partnership  for  the  purchase  and 
sale  of  real  estate  can  only  be  established  by  writ- 
ing, yet  upon  a  withdrawal  of  some  of  the  partners 
and  the  substitution  of  others,  recognised  and 
treated  as  partners  by  the  continuing  members  of 
the  firm  by  a  written  instrument,  such  instrument 
is  suflBcient  to  satisfy  the  statute  of  frauds.  Bow- 
land  V.  Booaer  (1848)  10  Ala.  090. 

Where  a  bill  was  filed  for  a  conveyance  of  real 
estate,  and  a  cross-bill  alleged  a  partnership  or 
agreement  between  the  parties,  and  the  answer 
oontended  that  if  such  agreement  existed  it  was 
by  parol  merely,  and  therefore  null  and  void  so  far 
as  it  related  to  real  estate,  and  this  was  demurred 
to  on  the  ground  that  the  statute  did  not  apply,  it 
was  held  upon  the  authority  of  Smith  y.  Burnham, 
supra,  that  tbe  demurrer  was  properly  overruled. 
Thorn  v.  Thorn  (1860)  11  Iowa,  liO. 

In  Kidd  V.  Carson  (1870)  88  Md.  87,  the  court  re- 
fused to  enforce  a  parol  agreement  entered  into 
between  partners,  for  the  sale  of  the  land  and  the 
credit  of  the  moneys  derived  therefrom  upon  cer- 
tain indebtedness,  such  an  agreement  being  within 
the  provisions  of  the  statute  of  frauds,  providing 
that  all  declarations  or  creations  of  trust  are  to  be 
In  writing. 

Where  trade  Is  ancillary  to  the  estate  and  the 
proceeds  have  been  laid  out  In  land,  a  considerable 
portion  of  which  does  not  belong  to  tbe  trade,  tbe 
intention  of  the  parties  must  be  taken  to  t)e  that  all 
the  land  purchased  shall  be  held  in  the  same  way 
as  the  land  originally  belonging  to  them,  and  there- 
fore, the  shares  of  the  partners  are  real  estate. 
Steward  v.  Blakeway  (1868)  L.  B.  6  Bq.  479, 16  Week. 
Bep.  1104. 

An  agreement  between  the  lessee  of  a  mine  and 
another,  to  become  partners  of  the  mine,  paying 
the  reserved  rent  and  subletting  the  mine  at  a 
royalty  and  dividing  the  profits,  is  within  the  stat- 
ute of  frauds,  and  not  suflloiently  proved  by  a  re- 
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ceipt  signed  by  the  lessee  and  given  to  the  other 
party  for  a  sum  of  money,  as  the  latter^s  share  of 
the  head  rent  of  the  mine,  the  same  being  exactly 
half  that  rent  Caddick  v.  Skidmore  (18S7)  2  De  0» 
ft  J.  SB,  07  L.  J.  Ch.  168, 8  Jur.  N.  &  1186. 

o.  Not  wUhin  the  atatute. 

Where  real  estate  is  the  subject-matter  of  a  part- 
nership transaction,  it  Is  oonsidered  in  nearly  tli» 
same  manner  as  personal  property,  and  the  real 
intention  of  the  parties  with  reference  thereto* 
their  contracts,  promises,  or  mutual  understand* 
ings,  will  govern  without  reference  to  whether 
they  were  reduced  to  writing  or  not,  the  statute  of 
firauds  having  no  application.  Tenney  v.  Simpson 
(1887)  87  Kan.  863;  Marsh  v.  Davis  (1886)  88  Kan.  8869 
Morrill  v.  Ck)lehour  0876)  82  HI.  610;  Knott  v.  Knott 
(1876)  6  Or.  142:  Collins  v.  Decker  (187V)  70  Me.  28: 
York  V.  Clemens  (1875)  41  Iowa,  86;  Clark's  Ap^ 
(1872)  72  Pa.  142. 

And  such  a  case  Is  not  within  the  provisions  of 
the  statute  of  frauds.  McKlnnon  v.  McKinnon 
(1808)  66  Fed.  Bep.  409;  Eall  Kiver  Whaling  Oo.  v. 
Borden  (1852)  10  Cush.  458;  Collins  v.  Decker,  suprti; 
Dale  V.  Hamilton  (1846)  5  Hare,  880, 16  L.  J.  Oh.  N. 
8. 126, 11  Jur.  163;  York  v.  Clemens,  supra;  McGuhre 
V.  Ramsey  (1848)  0  Ark.  618;  Jaryis  v.  Brooks  (1888^ 
27  N.  H.  97, 68  Am.  Deo.  850:  Sherwood  v.  St.  Paul 
&  a  B.  Co.  (1876)  21  Minn.  128. 

For  the  reason  that  it  is  not  a  ease  where  the  con- 
sideration is  paid  by  one  person  and  a  oonveyano» 
taken  in  the  name  uf  another,  tbe  consideration  b^ 
ing  paii  by  all.  Fairohlld  v.  Fairohild  (1876)  04  N.  Y. 
471.  afflrming  (1876)  5  Uun,  407.. 

And  such  an  agreement  will  be  enforced  by  on» 
party  against  the  other,  especially  where  tbe  plain- 
tiff has  actually  paid  and  settled  for  his  sbai-o* 
Traphagen  v.  Burt  (1876'  07  N.  Y.  80. 

A  partnership  formed  by  a  verbal  agreement 
may  become  the  equitable  owner  of  real  estate,, 
whenever  the  use  and  ownership  of  such  property- 
Is  a  necessary  incident  to  tbe  partnership  business,, 
or  a  necessary  In  vestmen  t  of  the  partnership  funds,, 
and  such  an  agreement  is  not  affected  by  the  stat^ 
ute  of  frauds.    Knott  v.  Knott  (1876)  6  Or.  143. 

The  question  is  considered  in  the  light  of  a  trost 
created  by  operation  of  law  which  docs  not  oome- 
within  the  purview  of  the  statute  of  frauds  upoD 
the  same  principle  of  enforcing  the  ezeoution  of 
a  trust.  Banff  v.  Howard  (18S7)  66  N.  C.  440,  follow- 
ing Hargrave  v.  King  (1848)  40  K.  a  480;  Cloninger 
y.  Summit  a866)  66  N.  C.  61& 

The  statute  of  frauds  does  not  apply  to  a  pur- 
chase in  the  name  of  one  party  for  the  benefit  of 
tbe  others  under  an  agreement  to  share  equally  Is 
the  payment  therefor  to  the  equal  interest  of  the- 
parties  when  paid  for.  Knauss  v.  Gaboon  (18B1)  f 
Utah,  182. 

Where  parties  contribute  equally  for  the  pui^ 
chase  of  realty  and  orally  agree  to  share  its  profits- 
the  conveyance  being  taken  in  the  name  of  one,  the- 
statute  of  frauds  does  not  apply  and  the  contraoa 
is  valid  as  a  partnership  transaction.  Newell  v. 
Coohran  (1880)  41  Minn.  874:  Hodge  ▼.  Twltobeft 
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as  collateral  security,  with  the  usual  author- 
ity to  the  bank  to  sell  at  public  or  private 
■ale  in  case  of  default.  The  appellant  filed 
its  claim  for  the  amount  of  the  notes,  to- 
gether with  costs  of  protest,  against  tbe  es- 
tates of  tbe  firm  and  of  tbe  individual  in- 
dorsers.  Tbe  National  Mechanics'  Bank  of 
Baltimore  excepted  to  the  allowance  by  the 
auditor  of  the  claim  of  appellant,  because  it 
had  not  credited  the  value  of  the  collateral 
security  held  by  it;  and  the  appellant  ex- 
cepted to  the  audit  for  the  reason,  as  it  al- 
leges, that  the  real  estate  held  and  owned  by 


the  three  members  of  the  firm  was  their  in- 
dividual property,  and  not  partnership  as- 
sets. An  agreement  was  fileo,  in  which  cer- 
tain facts  are  admitted,  and  the  court  below 
was  authorized  to  pass  a  profnrma  order  sus- 
taining the  exceptions  to  the  claim  of  the 
appellant,  and  overruling  those  filed  by  it 
A  pro  forma  order  was  accordingly  passed, 
and  an  a]3peal  taken  to  this  court. 

The  principal  questions  presented  for  oux 
consideration  are:  (1)  Is  the  appellant  en- 
titled to  a  distribution  on  its  whole  claim, 
without  crediting  the  value  of  the  securities 


0886)38  Minn.  888;  Btern  v.  Harris  (1889)  40  Minn. 
800. 

Part  perf  ormanoe  of  such  an  afrreemeiit  wUl  take 
It  out  of  tbe  statute  of  frauds.  MoEHnnon  v.  Mo- 
Klnnon  0886)  66  FM.  Bep.  409;  Tatum  v.  Brooker 
OSmS)  61  Mo.  148;  Dozier  v.  Matson  (1887)  04  Mo.  888; 
Self  V.  Oordell  (1870)  46  Ma  846. 

The  statute  of  frauds  has  no  bearing  upon  tbe 
ease,  real  property  for  tbe  purposes  of  payment  of 
partnership  liabilities  being  treated  as  personalty. 
Taylor  v.  Farmer  (1886)  (Dl.)  6  West.  Rep.  710. 

Tbos  where  the  agreement  related  to  the  pur- 
etaase  Of  real  estate  for  the  purpose  of  erecting  a 
mill  thereon,  one  partner  to  do  llie  work,  tbe  other 
to  furnish  the  money  and  material,  the  land  to  be 
paid  for  out  of  the  profits,  the  outlay  reimbursed 
and  the  work  and  labor  paid  for,  the  profits  and 
losses  to  be  shared  equally,  the  statute  does  not 
apply.   lUkner  v.  Hunt  (1875)  78  N.  C.  STL 

Where  a  arantee  of  land  agreed  with  the  grantor. 
In  case  the  purchase  money  of  the  sale  should  ex- 
ceed a  certain  price  the  gran  tor  should  receive  one 
half,  it  was  held  that  the  statute  of  frauds  did  not 
apply,  the  agreement  merely  pertaining  to  the 
purchase  price  and  not  to  an  interest  In  lands. 
MiUer  V.  Kendig  (1880)  66  Iowa.  174. 

The  statute  of  frauds  does  not  apply  where  the 
property  is  purchased  for  the  use  of  tbe  firm. 
Teschmaoher  v.  Lens  (1804)  82  Hun,  604. 

Within  the  meaning  of  the  statute  of  frauds  in 
such  cases  neither  partner  conveys  or  assigns  any 
land  to  the  other;  and  hence  there  is  no  conflict 
with  the  statute  which  is  not  so  broad  as  to  pre- 
vent proof  by  parol  of  an  interest  in  lands,  it  simply 
aiming  at  the  creation  of  conveyance  of  an  estate 
to  lands  without  a  writing.  Holmes  v.  MeOay 
(1876)  61  Ind.  868, 10  Am.  Rep.  788. 

The  Interests  of  the  respective  members  of  the 
firm  in  such  property  are  not  required  to  be  estab- 
Usbed  by  deed  or  instrument  in  writing  under  the 
statute  of  frauds.  Greenwood  v.  Marvin  (1888)  111 
N.  Y.  423,  following  Chester  v.  Dlckerson  0878)  84 
N.  Y.  1, 18  Am.  Rep.  660,  affirming  a868;68  Barb. 


While  an  authority  to  convey  lands  must  be  in 
writing,  under  the  statute  of  frauds,  yet  an  au- 
thority to  make  a  contract  to  convey  lands  is  not 
within  the  provisions  of  the  statute.  Lawrence  v. 
Taylor  (1848)  6  Hill,  107. 

An  agreement  in  consideration  of  tbe  loan  of 
money  to  pay  one  half  of  the  proceeds  of  real  estate 
when  sold  above  tbe  purchase  money,  interest  and 
taxes  is  not  within  tbe  statute  of  frauds  and  is 
valid.  Mahagan  v.  Mead  (1884)  88  N.  H.  180.  follow- 
ing Graves  V.  Graves  (1864)  46N.  H.  888. 

8o  an  agreement  entered  into  for  the  Joint  pur- 
chase  of  certain  real  estate  each  to  contribute  and 
pay  an  equal  amount  therefor,  to  share  In  tbe 
profit  and  loss  arising  from  a  resale  equally,  is  not 
an  agreement  for  tbe  sale  of  real  property  within 
section  3644  of  the  South  Dakota  O^mpiled  Laws, 
which  require  the  same  or  some  memorandum  or 
note  therefor  to  be  in  writing  subscribed  by  the 
piorty  to  be  charged,  but  is  an  agreement  to  the 
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nature  of  a  special  partnership  for  tbe  purpose  of 
dealing  in  a  particular  piece  of  real  estate,  and 
therefore  not  within  the  provisions  of  the  statute^ 
Davenport  v.  Buchanan  (8.  Dak.)  Dec.  15, 1804. 

And  see  further,  Personette  v.  Pryme  (1881)  84  N. 
J.  Eq.  26;  Coles  v.  Ck>Ies  (1818)  15  Johns.  180,  8  Anu 
Dec.  231,  and  other  cases  in  Head  XX.  In/ra. 

XI.  .Fbrm  of  eonveuanu. 

A  deed  made  to  a  partnership  described  as  a 
partnership  name  is  leval  and  may  be  aided  by 
parol  proof  showing  tbe  individuals  composing 
the  firm.  Blanchard  v.F1oyd  (1890)  08  Ala.58;  Jones 
V.  Morris  0378)  81  Ala.  621;  Lindsay  v.  Hoke  (1862) 
21  Ala.  642. 

A  firm  name  is  always  held  sufficient  to  designate 
tbe  true  owner  of  all  the  persons  composing  the 
firm,  and  is  always  used  in  tbe  transaction  of  tbe 
business  of  the  firm,  and  there  seems  no  reason  for 
holding  that  a  partnership  in  making  a  purchase 
of  real  estate  for  the  benefit  of  the  firm  may  not 
do  so  in  the  same  manner  as  they  might  make 
other  purchases,  namely,  in  the  firm  name.  Sherry 
V.  Gilmore  (1883}  58  Wis.  324,  a  case  of  a  conveyance 
to  partners  in  tbe  firm  name  by  tax  deed.  To  tbe 
same  effect,  Shaw  v.  Loud  (1816)  12  Mass.  447;  Stro- 
man  v.  Bottenbury  (1812)  4  Desauss.  Eq.  268;  Lady 
Superior  of  Cong.  Nunnery  of  Montreal  v.  MoNam- 
ara,  8  Barb.  Ch.  875, 5  L.  ed.  ftiO,  46  Am.  Dec.  184; 
Newton  v.  McKay,  20  Mtoh.  1;  Staak  v.  Sigelkow 
(1880)  12  Wis.  235;  Hogg  v.  Odom  (1882)  Dudley  (Ga.) 
186. 

But  If  the  deed  be  to  a  name  adopted  by  the  firm 
style,  which  includes  the  name  of  no  party,  it 
passes  nothing  at  law,  and  the  same  is  the  case 
where  the  deed  is  to  one  already  dead.  Percifull 
V.  Piatt  a880)  86  Ark.  466. 

Yet  a  deed  made  to  or  by  a  partnership  in  the 
firm  name,  the  full  name  of  neither  partner  being 
given,  although  not  sufficient  to  pass  the  title  to 
the  land  at  law,  will  operate  In  equity  to  pass  an 
equitable  estate.  Dunlap  v.  Green  (1804)  80  Fed. 
Bep.  242;  Frost  v.  Wolf  (I9OO)  77  Tex.  456. 

And  whatever  may  be  the  form  of  the  convey- 
ance, it  will  be  held  subject  to  all  the  equitable 
rights  and  liens  of  the  partners  which  would  ap- 
ply to  it  If  it  were  personal  estate.  Murrell  v. 
Mandelbaum  a802)  86Tex.  22:  Arnold  v.Watowright 
(1861)  6  Minn.  858, 80  Am.  Dec.  460. 

The  form  of  the  conveyance  maktog  no  differ- 
ence, where  the  property  Is  paid  for  out  of  part- 
nership funds  and  devoted  to  tbe  uses  of  the 
partnership,  such  property  being  regarded  as  part- 
nership property.  ClUey  v.  Huse  (1800)  40  N.  H. 
868 :  Jarvis  v.  Brooks  (1868)  27  N.  H.  87, 60  Am.  Dec. 
860;  Bumside  v.  Merrick  (:842)  4  Met.  641;  Dyer  v. 
Clark  (1843)  6  Met.  662, 38  Am.  Deo.  697;  Howard  v. 
Priest  (1843)  6  Met.  682. 

A  conveyance  to  a  partnership  firm,  "to  be  held 
by  them  as  partnership  property  according  to 
tbeir  respective  interests  in  the  firm"  duly  re- 
corded, makes  such  real  estate  partnership  stock. 
Du  Bree  v.  Albert  (1882)  100  Pa.  488. 

But  the  form  of  the  conveyance  does  not  settle 
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held  by  It  as  collateral?  (2)  Is  the  real  es- 
tate held  by  the  members  of  this  firm  to  be 
treated  as  partnership  or  indiyidual  prop- 
erty»  so  far  as  the  appellant  is  concerned? 

If  the  appellant  hcui  sold  the  securities  held 
by  it  between  the  dates  of  the  assignment 
and  the  distribution,  there  could  be  no  ques- 
tion about  the  right  of  the  trustees  or  the 
creditors  to  require  it  to  credit  its  claim  with 
the  net  proceeds  of  such  sale.  The  case  of 
TMrd  Nat.  Bank  of  Baltimore  v.  Lanahan, 
66  Md.  461,  has  established  that  as  the  law 
of  this  state,  whatever  may  be  the  effect  of 


the  decisions  elsewhere,  cited  by  the  appel- 
lant, and  it  is  a  just  and  equitable  rule. 
Sud^  being  the  case  would  there  be  any 
equity  in  permitting  the  appellant  to  receive 
a  dividena  on  its  whole  claim  simply  be- 
cause it  saw  proper  to  delay  realizing  on  ita 
securities  until  after  distribution  was  made? 
We  think  not.  The  creditor  who  holds  col- 
lateral securities  for  his  claim  has  the  ad- 
vantage over  oUier  creditors  to  the  extent  of 
their  value,  or  what  he  may  realize  upon 
them ;  but  he  should  not  be  permitted  to  have, 
in  addition   thereto,   what  in  many  caset 


the  question.    i9x  parte  Neale,  Re  Laurenoe,  Case 
of  the  Bank  of  Borland  (1861)  8  De  G.  F.  ft  J.  646. 

Xn.  When  not  wMidettA  personalty. 

If  a  purchase  be  made  and  a  oonveyanoe  taken 
to  partners  as  tenantB  in  common,  ^without  any 
agreement  to  consider  it  as  stock,  although  paid 
for  out  of  tbeir  Joint  funds  and  to  be  used  for  part- 
nership purposes,  it  will  not  in  the  absence  of  an 
Afirreement  to  the  oontrary  be  deemed  real  estate. 
Smith  V.  Jaokson  (1888)  2  Bdw.  Oh.  £8,  6  L.  ed.  896. 

The  mere  purchase  of  lands  with  partnership 
moneys,  and  their  use  for  the  purpose  of  carrying 
on  the  business  of  farming,i8  not  sufficient  evidence 
of  an  intention  on  the  part  of  the  partners  to  con- 
vert the  land  into  personalty.  Lowe  v.  Lowe  (1878) 
18  Bush,  688. 

8o  the  mere  purchase  by  two  parties,  who  erect 
dwelling  houses  thereon  in  their  joint  names,  to- 
gether with  the  confusion  of  their  interest,  is  not 
sufDcient  evidence  of  a  partnership,  where  the 
houses  are  occupied  by  the  parties  separately,  in  the 
absence  of  other  independent  proof  of  such  part- 
nership. Fall  River  Whaling  Co.  v.  Borden  a862) 
10  Cush.  458. 

And  where  it  it  Is  not  sufficiently  shown  that  the 
partners  intend  such  real  estate  to  resume  the 
character  of  personalty,  as  where  it  is  not  bought 
for  the  purposes  of  a  partnership  business,  it  wlU 
not  resume  the  character  of  personal  estate.  Oal- 
t)raith  v.  Oedge  a856)  16  R  Mo.  631. 

Where  there  was  a  partnership  in  the  business 
of  a  livery  stable  and  saw  mill,  but  no  real  intention 
flhown  that  the  real  estate  was  to  be  taken  into  the 
partnership  stock,or  that  such  property  was  bought 
with  the  social  funds  for  partnership  purposes,  it 
was  held  it  still  retamed  its  character  of  real  es- 
tate.   Alexander  ▼.  Kimbro  (1878)  49  Miss.  620. 

Again  where  t^al  estate  is  held  in  trust  for 
the  benefit  of  the  partners  and  oonveyed  to 
others,  who  subsequently  execute  a  declaration 
of  trust  specifying  the  proportions  belonging  to 
each  of  the  cesiuiA  qut,  trusty  the  property  is  no 
longer  considered  as  personalty,  but  as  real  estate 
and  vests  in  each  of  the  cestuU  que  trust  an  equit- 
able title  out  of  which  the  widow  is  entitled  to 
dower.  NicoU  v.  Ogden  (1868)  S9  111.  828,  81  Anu 
Bee.  811. 

Upon  a  dissolution  of  a  partnership,  the  land  will 
be  regarded  as  real  estate  as  between  the  partners, 
where  th«y  are  all  living.  Summey  v.  Fatten  (1864) 
Winst.  Eq.  62.  86  Am.  Dea  451. 

Partnership  real  estate  was  not  considered  as 
personalty  In  Ferguson  v.  Hass  (1807)  62  N.  C.  118. 

So  far  as  creditors  are  concerned,  partnership 
real  estate  Is  not  converted  into  personalty.  Moore 
V.  Moore  (1803)  158  Pa.  405. 

An  interest  in  land  held  by  two  persons  for  a 
common  object  was  held  to  devolve  as  real  estate. 
Ite  Wilson,  Wilson  v.  Holloway  (1803i  2  Gb.  840. 

Where  a  testator  and  his  son  carried  on  business 
In  a  freehold  dwelling  house,  in  which,  when  the 
testator^  other  son  was  admitted  into  the  firm.  It 
was  agreed  the  partnership  business  should  still  be 
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carried  on,  the  partnership  paying  the  rent  for  it 
to  the  testator  and  his  first  son  who  were  entitled 
to  aliquot  shares  in  it,  it  was  held  that  although 
previously  to  the  admisBion  of  the  second  son  into 
the  partnership,  the  house  formed  part  of  the 
partnership  capital  and  was  to  be  considered  as  per- 
sonalty, yet  by  the  terms  of  the  subsequent  agre^ 
ment  it  became  real  estate.  Rowley  ▼•  Adams 
(1844)  8  Jur.  904, 7  Beav.  648. 

Xin.  ThequettktnofnoHee, 

Notice  that  real  estate  is  partnership  property  is 
to  be  presumed  when  such  property  is  used  In  the 
manufacture  of  the  goods  and  merchandise.  Be 
Farmer,  Ex  pairte  Griffin  (1878)  IB  Nat.  Bankr.  Beg, 
207. 

In  the  ease  of  lands  not  conveyed  to  the  par^ 
ners  Jointly,  bat  acquired  at  diHerent  times  and 
from  different  persons,  nothing  appearing  upon 
the  record  to  indicate  that  it  is  held  as  property 
of  the  partnership,  no  agreement  being  shown  that 
it  is  so  held,  nor  that  t  he  complainant  knew  that  the 
rights  of  the  parties  hi  the  land  are  otherwise 
than  those  of  tenants  in  common,  a  bona  fide  pur* 
ohaser  from  one  of  such  partners  is  not  bound  by 
notice  that  the  property  Is  partnership  estate, 
merely  from  the  fact  that  the  parties  are  part* 
ners  and  make  use  of  the  property  for  partnership 
purposes.    Reynolds  v.  Ruckman  (1876)  85  Mich.  80. 

And  where  the  record  was  silent  as  to  the  uses 
made  by  the  partners  of  certain  real  estate  not 
necessarily  Incident  to  the  partnership  business 
without  some  notioe  that  it  is  treated  as  partner- 
ship property,  no  one  dealing  with  the  individual 
members  of  the  firm  will  be  expected  to  regard  It 
as  such,  and  the  ordinary  use  of  such  property  will 
not  put  creditors  on  inquiry  or  be  sulfldent  notioe 
that  it  Is  treated  as  partnership  property.  Na- 
tional Union  Bank  of  Maryland  v.  National  Me- 
chanic's Bank  of  Baltimore  (Md.)  Dec  10, 1804. 

When  land  is  brought  into  a  concern  as  stock,  tl 
is.  as  between  partners  and  a  person  who  has  know- 
ingly dealt  with  one  of  them  for  it,  to  be  treated  as 
pei-sonal  estate  belonging,  not  to  the  partners  in- 
dividually, but  to  the  company  collectively.  West 
Hickory  Min.  Asso.  v.  Reed  (1876)  80  Pa.  88;  Kramer 
V.  Arthurs  (1847)  7  Pa.  166. 

From  the  Pennsylvania  oases  of  Lancaster  Bank 
V.  Myley  (1860)  18  Pa.  544;  Rldgway*s  App.  (I860)  16 
Pa.  177, 68  Am.  Dec.  686,  and  Hale  v.  Henrle  (1884)  8 
Watts.  148,  27  Am.  Dec.  280,  It  appears  that  proof 
in  writing,  and  even  record,  is  more  rigidly  re- 
quired in  conveyances  to  partnerships  than  in  other 
sales.  Mo(}ormick^  App.  (1806)  67  Pa.  64, 06  Am. 
Dec  101. 

Real  estate  purchased  with  partnership  money 
and  held  and  used  for  the  benefit  of  the  firm  for 
partnership  purposes,  as  between  the  partners  and 
their  creditors  must  be  treated  as  personal  prop- 
erty, and  by  agreement  it  may  be  brought  into  com- 
mon stock  and  be  considered  a»  personal  among 
themselves,  and  if  the  instrument  showing  how  the 
land  is  held,  is  duly  recorded,  it  will  be  so  as  to  the 
rest  of  the  world,  and  will  not  be  held  as  a  tenancy 
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might  be  equiyalent  to  dodble  dividends,  or 
«veD  more.  If,  for  example,  the  collaterals 
realized  60  per  centum  of  the  creditor's 
claim,  and  the  debtor's  estate  would  only 
pay  50  cents  on  the  dollar,  the  creditor  with 
the  security  would  be  paid  in  full,  while 
<1ie  others  would  receive  only  one  half  of 
tiieir  claims.  Great  inconvenience  and  cost 
would  oftentimes  follow  the  practice  con- 
tended for  in  the  distribution  of  insolvent 
€states,  in  addition  to  the  undue  advantage 
>riven  the  creditor  holding  the  collaterals; 
for  if  the  whole  claim  be  distributed  to,  and 


the  dividend  exceeded  the  difference  between 
the  value  of  the  collaterals  and  the  amount 
of  the  claim,  the  creditor  would  have  to  re- 
fund or  deduct  from  his  dividend  the  bal- 
ance, which  would  requii^  another  audit, 
thus  involviniF  the  estate  in  unnecessary  cost 
and  delay.  The  value  of  the  collaterals 
would  have  to  be  ascertained  before  the  div- 
idend was  paid  to  the  creditor,  so  as  to  prop- 
erly protect  the  insolvent  estate ;  for  if  this 
be  not  done,  and  the  dividend  was  more  than 
the  difference  between  the  value  of  the  col- 
laterals and  the  amount  of  the  claim,  the 


inoommon.  Wood  v.  Wlttaerow  (1871)  8  Phtla.  517; 
M*Dermot  v.  Laurenoe  (1^)  7  Sercr.  A;  R.  MO.  10 
Am.  Deo.  468;  Hale  v.  Henrle,  supra;  Kramer  v. 
Arthuraa847)7Pa.m. 

Upon  the  question  of  notice  as  affecting  pnr- 
^haaers  and  other  third  parties,  see  note  to  Gold- 
thwalte  V.  Janney  (Ala.)  post,  — • 

XrV.  When  jHirtnenMp  formed  for  the  purehaee 
and  eale  of  real  estate* 

There  is  nothing  in  the  nature  or  essence  of  a 
fMutnerabip  which  requires  that  it  should  be  con- 
lined  to  ordinary  trade  andoommeroe,  or  to  deal- 
ings in  personal  property.  Chester  v.  Dickerson 
a878)  M  N.  Y.  1, 18  Am.  Rep.  660,  alBrming  (1868)  68 
Barb.  849;  Dudley  v.  LIttJefleld  a842)  21  Me.  418: 
fiage  V.  Sherman  (1849)  8  N.  Y.  417;  Mead  v.  Shcpard 
<1867)  64  Barb.  474;  Pendleton  v.  Wamberele  (1807)  8 
U.  8. 4  Cranch,  78. 8  L.  ed.  654;  Thompran  v.  Bow- 
man (1807)  78  U.  8. 6  WalL  818, 18  L.  ed.  788;  Hozie  v. 
Carr  (1888)  1 8umn.  173. 

There  may  be  a  partnership  in  buying  and  selling 
land,  as  well  as  in  any  other  vendible  property. 
Dudley  v.  Littlefleld,  tuprcL;  Tyler  v.  Waddingham 
<1880)  8  L.  B.  A.  667, 68  Conn.  875;  Brady  v.  Colhoun 
<1829)  1  Penr.  ft  W.  140;  Morse  v.  Richmond  a881)  87 
III.  SOB:  Hulett  v.  Fairbanks  (1888)  40  Ohio  St.  288; 
Dale  V.  Hamilton  (1846)  5  Hare,  860. 16  L.  J.  Ch.  N. 
8.  106,  11  Jur.  168;  Benners  v.  Harrison  (1864)  19 
Barb.  68:  Tcrrill  v.  Richards  a817)  1  Nott  &MoC.  20; 
Sigonmey  v.  Munn  (1828)  ;7  Conn.  11;  Robinson  v. 
Crowdor  (1828)  4  MoCord,  L.  619, 17  Am.  Dec  768; 
Kramer  v.  Arthurs  (1847)  7  Pa.  165;  Chester  v.  Dick- 
erson (1878)  nipra:  Be  Warren  (1847)  8  Ware  (2 
Daveis)  822;  Shaeffer  v.  Blair  a8Q6)  148  U.  8. 848,87 
L.ed.  721. 

The  manifest  intention  of  the  parties  to  create  as 
between  themselves  a  Joint  interest  in  the  proceeds 
of  land  constitutes  a  partnership.  Hyman  v. 
Peters  (1880)  80  111.  App.  184,  foUowing  NicoU  v. 
Ogden  (1862)  29  Dl.  »8, 81  Am.  Dec.  811. 

Each  partner  of  such  a  copartnership  possessing 
full  power  and  authority  to  contract  for  the  stde  or 
other  disposition  of  its  entire  property,  though  for 
technical  reasons  the  legal  title  vests  in  all  the  co- 
fMirtnen  and  can  only  be  transferred  by  their 
joint  aoL  Thompson  v.  Bowman  (1867)  78  U.  8. 6 
WaU.  310, 18  L.  ed.  786. 

An  agreement  to  share  in  any  profits  which  may 
arise  out  of  the  purchase  of  real  estate  makes  the 
parties  entering  into  it  partners  as  to  third  per- 
eons,  no  matter  what  they  may  be  inter  ee,  Wil- 
liams V.  Gillies  (1876)  68  How.  Pr.  429;  Manhattan 
Brass  ft  Mfg.  Co.  v.  8ears  a871)  45  N.  Y.  797, 6  Am. 
Rep.  177;  Leggett  v.  Hyde  (1874)  68  N.  Y.  278, 17  Am. 
Bep.244. 

In  Sage  v.  Sherman  (1849)  8  N.  Y.  417,  the  question 
as  to  whether  or  not  a  partnership  can  be  formed 
in  the  buying  and  selling  of  real  estate  solely,  was 
questioned,  if  not  finally  decided,  by  the  court. 

And  where  persons  engage  as  partners  in  the  ex- 
clusive business  of  bujring  and  selling,  and  dealing 
in  real  estate,  the  real  estate  owned  by  the  firm  is, 
in  equity  and  for  partnership  purposes,  to  be 
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treated  as  personalty.  Thompson  v.  Holden  (1808) 
117  Mo.  118,  following  Young  v.  Thrasher  a808)  116 
Mo.  282. 

The  principles  governing  ordinary  partnerships 
apply  to  partnerships  for  the  purpose  of  buying 
and  selling  land.  01cottv.Winga845)4McLean,16b 

Equity,  however,  does  not  as  a  general  rule  en- 
force contracts  to  enter  into  partnership,  and  it 
seems  clear  that  it  would  not  compel  In  any  case 
specific  performance  of  a  verbal  contract  to  enter 
into  a  partnership  to  trade  in  lands.  Meason  v. 
Kaine  a808)  68  Pa.  885. 

A  Jolnt-stook  company.  If  for  the  purpose  of 
dealing  in  real  estate,  is  a  partnenhlp.  Claggett 
V.  Kilboume  (ISBSS)  SOU.  8.1  Black,  846, 17  L. ed.  818. 

8o  an  unincorporated  company  or  firm  may  deal 
in  land  and  hold  the  title,  incumber,  or  convey  it  as 
it  pleases.  Oliver's  Estate  a890)  9  L.  R.  A.  481, 188 
Pa.  48;  Brady  v.  Colhoun  (1828)  1  Penr.  ft  W.  140. 

If  there  is  a  Joint  purchase  with  a  view  to  a  Joint 
sale,  and  a  communion  of  a  profit  and  loss,  it  is  a 
partnership  contract,  although  It  is  confined  to  a 
single  thing.  Be  Warren  (1847)  8  Ware  (8  Daveis^ 
822. 

Where  every  purchase  Is  made  with  a  view  to 
a  Joint  sale  on  Joint  aooount,  bo  that  without  any 
general  agreement  for  a  partnership  the  parties 
are  in  law  partners  In  every  purchase,  by  such 
habit  of  buying  and  selling,  they  hold  themselves 
out  to  the  public  as  general  partners  in  the  busi- 
ness.  Ibid. 

Whether  a  parol  agreement  between  two  persons 
to  purchase  a  specific  parcel  of  real  estate,  and  pay 
for  the  same  from  their  individual  means,  taking 
the  deed  in  the  name  of  one,  although  with  a  view 
of  selling  at  a  profit,  is  valid  and  binding  upon  the 
ground  that  it  constitutes  a  partnership  in  any 
commercial  sense  and  is  therefore  not  violative  of 
the  statute  of  frauds,  has  been  questioned.  Wli« 
Hams  V.  amies  (1878)  76  K.  Y.  808,  reversing  18  Hun, 
422;  Patterson  v.  Brewster  (1844)  4  Bdw.  Ch.  368.  864, 
6L.ed.902,904. 

Although  a  partnership  may  exist  in  the  use  and 
working  of  land,  yet  there  cannot  be  one  for  the 
buying  and  selling  of  real  estate,  so  as  to  carry 
with  it  the  rights,  powers,  duties,  and  responsibllU 
ties  of  power  in  the  law-merohant.  Patterson  v. 
Brewster,  aupra. 

But  in  Chester  v.  Dickerson  aOTS)  64  N.  Y.  1, 11 
Am.  Rep.  660,  affirming  a868)  68  Barb.  849,  the  court 
disapproved  of  the  dootrine  laid  down  In  Pitts  v. 
Waugh  (1808)  4  Mass.  484,  and  the  above  case  of 
Patterson  v.  Brewster,  to  the  effect  that  the  law- 
merchant,  respecting  dormant  partners,  did  not 
extend  to  speculations  in  land. 

Where  the  purchase  was  made  for  the  purpose  of 
sale  and  the  acquisition  of  profit,  and  not  fOr  the 
purpose  of  holding  the  property  as  land,  but  as  an 
article  of  commerce  and  for  speculation,  it  was 
regarded  as  personal  property  among  the  partners, 
the  intention  of  the  partners  stamping  thercharao- 
ter  of  the  transaction.  Boone  v.  Clark  (1889)  6  Lb 
R.  A.  279, 129  ni.  460.  MorrlU  v.  Oolehour  (1870)  88 
HI.  618,  followed. 
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trastee  would  have  to  look  to  the  creditor 
holding  the  collaterals  for  the  excess  paid 
him,  and  possibly  the  estate  would  sustain 
loss,  by  not  being  able  to  recover  the  amount. 
The  long  established  practice  in  proceedings 
of  this  kind,  in  this  state,  requires  the  cred- 
itor, in  presenting  to  the  auditor  prima  facie 
proof  of  his  claim,  to  swear  **  that  no  part  of 
the  money  intended  to  be  secured  by  such 
note  hath  been  received,  or  any  security  or 
satisfaction  given  for  the  same,  except  what 
(if  any)  is  credited,"  following  the  lan- 
guage required  for  authenticating  claims  in 


the  orphans'  court.  The  claim  in  oontro- 
▼ersy  in  this  case  was  supported  by  the  affi- 
davit of  the  cashier  of  the  bank  to  the  above 
effect  8uch  language  is  not  meauingless, 
but  was  evidently  inserted  for  the  purpose 
of  requiring  the  creditor  either  to  surrender 
the  securities,  or  credit  his  claim  with  their 
value,  before  it  is  distributed  to.  The  value- 
of  the  securities  thus  held  should  be  ascer- 
tained and  credited  on  the  claim,  before  dis- 
tribution is  made.  That  can  easily  be  done 
bv  relevant  testimony,  ti^en  under  authority 
of  the  court,  when  no  sale  has  taken  place. 


In  Wormser  v.  Meyer  (1877)  54  How  Pr.  180,  the 
plaiDtiftB  had  numerous  epeoulative  tranflaotions 
In  real  estate  on  joint  account  of  the  defendant, 
some  of  which  showed  a  profit  which  was  divided, 
the  defendant  taking  his  share,  but  a  large  decUne 
in  real  estate  taking  place,  other  parcels  owned  by 
them  existed  upon  whicb  the  defendant  bad  paid 
nothing,  the  whole  money  being  furnished  by  the 
plaintilTs  under  defendant's  agreement  to  pay,  the 
facts  showing  no  written  agreement  between  the 
parties,  the  defendant's  refusal  denying  the  agree- 
ment and  his  interest  in  the  lots,  and  relying  upon 
the  statute  of  frauds  as  a  defense,  the  plaintiffs 
claiming  that  a  partnership  could  be  formed  to 
speculate  in  real  estate  the  same  as  in  merchandisei, 
and  that  such  partnership  need  not  be  in  writing, 
and  the  court  upheld  the  plaintiff's  contention. 

Where  land  was  purchased  in  the  name  of  the 
firm  and  sold  to  a  third  party,  the  evidence  show- 
ing that  the  parties  acted  together  in  the  purchase 
and  sale  of  lands,  one  partner  acting  for  the 
firm  the  other  expressing  himself  satisfied  with 
the  result  of  the  sale,  it  was  held  there  was  sufll- 
oient  evidence  to  submit  to  the  Jury  upon  the 
question  of  partnership,  and  as  to  the  consent  of 
the  parties  to  the  sale,  fionuer  v.  Campbell  (1864) 
48  Pa.  288. 

In  Laflan  v.  Naglee  (1868)  9  Oal.  668,  70  Am.  Deo. 
678,  it  was  held  that  there  was  no  difference  be- 
tween a  partnership  in  the  purchase  and  sale  of 
lands,  and  that  of  a  joint  purchase,  improvement 
and  leasing  the  property  for  profit,  all  the  circum- 
stances necessary  to  constitute  a  partnership  exist- 
ing in  the  latter  case,  where  the  partners  contrib- 
ute equal  proportions  of  the  costs  and  then  divide 
the  profits  arising  therefrom,  the  purposes  of  the 
arrangement  being  the  profit  to  be  derived  from 
the  property,  and  not  the  enjoyment  or  use  of  it 
by  the  individual  partners  themselves. 

In  Davis  v.  Darling  a894)  80  Hun,  800,  the  de- 
fenuant  a  real  estate  broker  and  speculator  In  real 
estate,  entered  into  partnership  with  the  plaintiff 
under  a  written  agreement  which  declared  that  the 
parties  associated  themselves  as  copartners  in  the 
**Begular  Real  Estate  Insurance  &  Mortgage  Loan 
Business**  and  the  defendants  claimed  that  the  term 
**fiegular  Beal  Bstate  Business**  meant  the  business 
of  real  estate  brokers  and  not  the  business  of 
operating  or  speculating  in  real  estate,  the  court 
upholding  the  defeodant*s  contention,  the  part- 
nership articles  further  providing  for  a  division 
of  the  **net  profits  arising  from  the  said  brokerage 
business.** 

Where  there  was  no  express  indloation  of  an  in- 
tention to  become  partners,  nor  authority  for 
either  party  without  the  consent  of  the  other  to 
sell  any  property  or  to  contract  any  debts  on  be- 
half of  both,  and  no  stipulation  as  to  the  shares  of 
the  losses  in  case  it  proved  unsuccessful,  it  was  not 
eonstrued  as  a  partnership  contract  relating  to 
real  estate.  Shaeffer  v.  Blair  (1806;  148  U.  S.  248, 87  L. 
•d.7SL 

Upon  the  question  whether  or  not  such  a  part- 
nership Is  within  the  provisions  of  the  statute  of 
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frauds,  see  noU  to  Bates  v.  Baboock  (188^  (OaL)  19 
L.B.A.74fi. 

XY .  Real  etlaU  aequtred  in  paument  o/  debts. 

Real  estate  taken  for  a  partnenhip  debt  Is  to  b» 
considered  as  partnership  property,  and  the  legal 
title  is  held  In  trust  for  partnership  purposes,  and 
in  equity  is  to  be  treated  as  the  property  of  th» 
members  of  the  firm  collectively,  liable  to  all  th* 
equitable  rights  of  the  partners,  inter  se.  Ifartin 
V.  Wagner  (1873)  1  Thomp.  A  C.  615. 

If  BO  received  under  deeds  In  common  form  con- 
veying the  estate  to  them  by  their  several  names* 
it  is  to  be  considered  at  law'  as  their  several  prop* 
erty  as  tenants  in  oommon,  but  subject  to  a  trust 
arising  by  implication  of  law  by  which  It  is  liable 
to  be  sold  and  the  proceeds  brought  into  the  part- 
nership fund  for  the  payment  of  debts,  and  the* 
settlement  of  balaooos  as  between  the  partners* 
Buroslde  v.  Merrick  (18419  4  Met.  687;  Dyer  v.  Clark 
(1848)  5  Met.  662. 80  Am.  Dec  667:  Moran  v.  Palmer 
(1866)  18  Mich.  877;  Buchan  v.  Sumner  (1847)  8  Barb. 
Ch.  165,  6  L.  ed.  580,  47  Am.  Dec.  806;  Oollumb  v. 
Bead  (1862)  24  N.  Y.  605. 

A  conveyance  of  real  estate  for  the  debts  and 
benefit  of  a  partnership  should  run  to  the  mdivid- 
ual  partners  Jointly  as  tenants  in  oommon,  yet  if 
the  deed  has  been  executed  In  the  firm  name  and 
no  subsequent  contract  has  been  made,  such  deed 
will  be  sulBcient.  McMurry  v.  Fletcher  (1880)  84 
Kan.  674. 

The  purchase  by  partners  of  real  estate,  taken 
by  them  to  secure  a  debt  under  foreclosure  pro- 
ceedings, the  land  being  taken  to  them  Jointly 
without  specifying  their  interests,  vests  a  moiety 
of  the  legal  title  In  each,  holding  in  equity  accord- 
ing to  their  respective  Interests  as  partners.  Put- 
nam V.  Dobbins  (1865)  88  111.  884. 

The  fact  that  a  mortgage  is  given  to  a  firm  in  it» 
firm  name  does  not  affect  its  validity.  Orr  v.  How 
(1874)  56  Mo.  888. 

So  a  mortgage  taken  in  the  name  of  the  partner- 
ship carrying  on  business,  under  an  assumed  name,, 
has  an  actual  grantee,  although  such  grantee  la 
merely  the  name  and  style  of  the  partnership. 
Chicago  Lumber  Go.  v.  Ashworth  a881)  86  Kan.  218. 

A  mortgage  made  to  J.  K.  8.,  P.  W.  ft  J.  N.  B.«. 
doing  busloess  under  the  firm  name  of  S.  W.  ft  Oo.,. 
the  parties  composing  the  membem  of  the  flrrn^ 
will  pass  the  estate  to  the  partnership.  Morrlsoi> 
V.  Mendenhall  (1872)  18  Minn.  888. 

And  the  partners  can  prove  that  they  carried  oi» 
business  in  partnership  together  and  were  the- 
holders  of  the  same.  Chicago  Lumber  Co.  v.  Ash- 
worth, supra. 

Under  a  mortgage  to  a  firm  under  its  name  ^D.. 
B.  Dormon  ft  Co.**  the  legal  title  is  in  D,  B.  Dorw 
man,  the  partner  named  in  the  firm*8  name.  6ill»' 
V.  Hunt  (1886)  85  Minn.  S57. 

Where  a  firm  took  the  title  to  an  undivided  in- 
terest in  land  in  payment  of  a  debt,  the  court  bekl 
on  oonfiicting  evidence  that  the  land  was  taken  for 
an  Investment,  and  that  a  loss  upon  tbe  tnmaao- 
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This  wa8  the  practice  in  bankruptcy  proceed- 
ings, and  is  not  without  precedent  in  other 
courts.  See  Be  Bvidgeman,  1  Nat.  Bankr. 
Reg.  812,  Fed.  Cas.  No.  1.866;  Amory  v. 
FranciB^  16  Mass.  808;  Famum  ▼.  BouteUe^ 
18  Met.  169;  FirH  Nat,  Bank  of  Boston  ▼. 
Eastern  B,  Co,  124  Mass.  524 ;  and  BeU  r, 
Fleming,  12  N.  J.  Eq.  18.  There  was  there- 
fore no  eiTor  in  i\M  pro  forma  decree  in  regard 
to  that  ruling. 

In  considering  the  question  as  to  the  right 
of  the  appellant  to  have  the  real  estate  treated 
as  the  individual  property  of  the  members 


of  the  firm,  and  not  as  partnership  assets, 
we  must  bear  in  mind  the  fact  that  W.  H. 
Hoffman  was  the  original  owner  of  all  tkis 
property,  and  that  while  it  was  thus  owned 
by  him' he  was  in  partnership  with  his  three 
sons,  trading  under  the  name  of  William  R. 
Hoffman  &  Rons,  being  the  style  of  the  firm 
subsequently  adopted  by  them.  If  a  deed 
of  trust  similar  to  the  one  made  by  the  sons 
had  been  made  in  the  lifetime  of  the  father, 
by  the  members  of  the  original  firm,  it  would 
hardly  be  contended  that  the  real  estate 
should  be  treated  as  partnership  property, — 


tloD  was  to  be  considered  as  a  partnership  loss. 
Daniels  ▼.  MoCk>rmlck  (1894)  87  Wis.  256. 

8o  a  partner,  to  whom  real  estate  Is  oonyeyed  in 
diBcbarge  of  tbe  debt  of  the  firm  holds  It  Id  trust 
for  tbe  partnership.  Smith  y.  Bamsey  (1844)  0  lU. 
978. 

DoriDff  tbe  czistenoe  of  tbe  copartnership,  and 
also  upon  its  dissolution  by  death  or  otherwise. 
Martin  ▼.  Wagener  (1878)  1  Tbomp.  ft  C.  S16. 

Where  partners  bouffht  property  upon  a  mort- 
gage sale  with  a  view  to  secure  a  debt  due  their 
firm,  and  also  purchased  other  real  estate  upon 
■peculation,  payinir  for  it  out  of  partnership  funds 
debitiag  tt  to  ^^merchandise  account"*  and  also 
to  pay  tbe  money  upon  the  mortgage  of  the 
premises  which  was  put  into  the  same  account, 
and  failed,  one  of  the  partners  dying  intestate,  the 
survivor  conveying  to  trustees  all  his  rights  in  the 
r^l  estate  for  tbe  benefit  of  tbe  flrm*8  creditors: 
foreclosures  upon  the  mortirages  being  executed 
by  tbe  firm  and  carried  through,  a  balance  of  tbe 
fund  remainlnflr  in  court,  it  was  held  that  the  real 
estate  was  to  be  considered  as  partnership  prop- 
erty and  the  funds  in  court  were  liable  for  part- 
nership purposes.  Smith  v.  Jackson  (1888)  t  Bdw. 
Cb.28.6L.ed.nS.. 

XVL  Real  etMLe  held  under  lease. 

a.  in^fneroL 

A  lease  granted  to  the  partners  for  partnership 
purposes,  and  treated  and  considered  by  them  as  a 
part  of  their  partnership  stock,  will  be  regarded 
as  personalty.    Ck>wden  v.  Oaims  (1860)  28  Mo.  471. 

Bo  if  a  partner  takes  a  lease  of  land  in  his  own 
name  for  the  purposes  of  tbe  partnership,  be  will 
be  considered  in  equity  as  a  trustee  of  such  lease 
for  himself  and  his  copartners,  the  lease  being 
deemed  an  incident  of  tbe  partnership.  Chamber- 
Hn  V.  Cbamberlin  (1878)  12  Jones  ft  S.  116,  dted  in 
OoUyer,  Partn.  1 160. 

Leaseholds  conveyed  by  a  corporation  to  a  part- 
ner and  purcbiksed  by  him  with  partnership  funds 
are  partnership  property.  Ballantine  v.  FreUnir- 
huysen  adB4)  88  N.  J.  Bq.  266u 

There  is,  however,  no  presumption  that  a  lease- 
hold, standing  in  the  name  of  one  of  several  co- 
partners constitutes  partnership  assets,  notwltb- 
standinjr  ti>at  tbe  partnership  business  is  carried 
on  upon  the  demised  premises,  the  legal  presump- 
tion being  otherwise,  and  it  must  expressly  appear 
that  such  was  the  purpose  and  intent  of  tbe  par- 
ties before  a  trust  for  all  can  be  mferred.  CfaAm- 
berlin  v.  Chamberlin,  supra. 

If  a  lease  is  partnership  property  and  used  as 
ioob,  it  will,  though  made  by  one  partner  in  his 
own  name,  inure  for  the  benefit  of  the  firm,  the 
partoeia  being  agents  of  each  other  in  partnership 
tnmeaetlona.   Moderwell  v.  MuUison  (1868)  21  Pa. 


Yet  a  lease  made  to  the  lessees  in  their  individual 
■ames  Is  to  be  regarded  at  law  accordtog  to  the 
legal  tttlei,  and  prima  facie  they  hold  as  tenants  in 
eommon.   Gowden  v.  Oaims,  wlvto. 

Where  a  lease  is  partnership  property  tbe  good- 
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wOl  of  the  business  enters  into  the  value  of  the 
lease  and  affects  the  amount  of  the  purchase 
price.    Mitchell  v.  Sead  (1881)  84  N.  Y.  566. 

The  sealed  lease  of  partnership  real  estate  ez»> 
cuted  by  one  partner  only,  in  the  name  of  the 
firm,  without  CTldenoe  of  prior  authority,  or  of 
the  subsequent  ratification  of  the  lease  by  the 
other  partners,  will  not  pass  the  estate  of  the  other 
partners.  DlUon  v.  Brown  (1858)  11  Gray,  179, 71 
Am.  Dec.  700. 

Leasehold  property,  tbe  principal  value  of  which 
consists  in  the  white  lead  manufactory,  with  the 
steam  engine,  machinery,  and  other  fixtures  with 
which  persons  conduct  their  business  together,  is 
subject  in  equity  to  the  incidents  of  the  personal 
property  of  tbe  partnership.  Day  v.  Perkins 
(1846)  2  Sandf.  Ch.  860,  7  L.  ed.  625. 

So  leasehold  property  purchased  with  partner^ 
ship  funds,  a  deed  of  trust  betog  executed,  under 
which  it  was  sold  upon*  the  death  of  one  partner. 
Is  partnership  property  which  tbe  survivor  is  en- 
titled to  administer  after  payment  of  the  debt. 
Carlisle  r.  Mulhem  (1868)  10  Mo.  66. 

In  Kyle  v.  Roberts  (1885)  6  Leigh,  406,  a  partner 
took  a  lease  in  the  partnership  name  by  deed, 
signed  and  sealed  by  him  in  the  firm  name  with- 
out authority,  the  premises  being  used  and  occu- 
pied by  the  firm,  the  rent  credited  to  the  lessor  on 
the  firm*s  books.  Upon  the  death  of  tbe  partner 
taking  such  lease,  the  survivors  abandoned  the 
premises.  The  lessor  proceeded  in  chancery 
against  the  survivors  and  the  administratrix  of 
tbe  deceased  partner,  for  specific  performance  of 
the  lease,  producing  the  deed  executed  by  the 
partner  as  evidence.  It  was  held  that  he  was  en- 
titled to  equitable  relief;  that  the  fact  that  the 
deed  was  executed  by  the  partner  alone  in  the  firm 
name  ratified  by  the  firm  who  took  the  benefits  of 
tbe  lease,  was  sufficient  to  entitle  the  plaintiffs  to 
an  execution  of  the  agreement  to  fulfillment  of 
its  terms,  the  agreement  being  sufficient  evidence 
within  the  statute  of  frauds. 

Where  by  the  terms  of  tbe  partnership  deed  a 
lease  was  to  be  used  and  occupied  by  tbe  partners 
during  the  partneishlp  only,  it  was  held  that  upon 
the  termination  of  the  partnership  there  was 
an  end  of  the  tenancy,  and  that  no  notice  to  quit 
was  necessary  prior  to  bringing  an  action  of  eject- 
ment to  recover  possession.  Due  v.  Miles  (1816)  1 
Stark.  181, 4  Oampb.  878. 

Where  two  persons  take  a  lease  of  a  farm 
jointly,  the  lease  survives.  Jelfereys  v.  Small  (16819 
iyem.217. 

b.  Tl^  question  of  reneioal. 

While  one  of  several  copartners  may  not,  during 
the  existence  of  a  continuing  partnership  of  unde- 
termined duration,  secure  to  his  individual  use  and 
benefit,  without  the  knowledge  of  the  others,  tha 
renewal  or  continuance  of  a  lease  of  premises  held 
and  used  by  the  firm,  yet  co  principle  of  law  or 
equity  precludes  partners  from  severally  taking 
title  to  land,  either  in  fee  or  for  a  term  of  years, 
in  respect  to  which  no  fldaoiary  relation  between 
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certainly  not  as  against  tbe  individual  credit- 
on  of  William  H.  UofPman.  By  bis  last  will 
and  testament,  the  senior  Hoffman  charged 
an  annuity  upon  the  Gunpowder  Mill  prop- 
erty, for  the  purpose  of  keeping  a  burying 
ground,  etc.,  in  proper  condition,  and  made 
certain  provisions  for  his  wife.  He  directed 
his  executors  to  ascertain  the  value  of  the 
rest  of  his  property,  and  save  it — with  the 
exception  oi  one  twentieth  thereof,  left  to 
Peter  Vondersmith,  his  son-inlaw— to  his 
three  sons  and  his  daughter,  Lvdia  A.  Bmy- 
aer,  to  be  divided  between  them  equally, 


8bnre''and  share  alike.  He  directed  that  in 
the  division  his  son  John  W.  Hoffman  should 
have  the  property  known  as  the  "Ounpower 
Mill,"  chargeable  with  the  annuity  afore- 
said, together  with  certain  water  rights  and 
400  acres  of  land  connected  therewith,  known 
as  ''Paper  Mill  Hills;''  also  a  part  of  the 
tract  of  the  land  known  as  "Laurel  Hills," 
100  yards  wide  on  each  side  of  a  stream.  He 
also  directed  that  in  the  distribution  his  son 
George  W.  8.  Hoffman  was  to  have  the 
Marble  Vale  Mill  property,  containing  218 
acres,  and  his  son  William  E.  Hoffman  was 


them  eztsts,  and  neither  nor  any  of  them  can 
claim  tbe  rlffht  to  share  with  the  other  or  others 
In  the  benefits  to  be  derived  fjrom  tbe  purchase  or 
tenancy  of  such  land.  Chamberlln  v.  Cbamberlin 
(1878)  12  Jones  ft  8. 118. 

The  doctrine  that  a  trustee  cannot  obtain  an  ad- 
vantage over  his  eeidvi  que  Urtut  applies  to  the  case 
of  a  partnership,  and  upon  this  ground  it  Is  held 
that  a  partner  cannot  obtain  the  renewal  of  a 
partnf*r8hlp  lease  for  his  own  purposes  to  com- 
mence after  the  expiration  of  tbe  original  lease, 
or  Indeed  after  the  termination  of  tbe  partner- 
ship. Mitchell  V.  Bead  (1872)  81  Barb.  810;  Leach  v. 
Leach  (1888)  18  Pick.  88;  Featherstonhaugh  v.  Fen- 
wick  a810)  17  Yes.  Jr.  288;  Gefrg  v.  Edmondson 
(1850)  8  DeO.  M.  ft  G.  787;  Clements  v.  Hall  (1868)  2 
De  G.  ft  J.  178;  Cleffg  v.  Fiahwick  (1849)  1  Macn.  ft 
O.  294, 1  HaU  ft  T.  888.  19  L.  J.  (3h.  N.  8.  49, 18  Jur. 
088:  Struthers  v.  Fearce  (1878)  61 N.  Y.  867. 

Yet  it  is  difficult,  espedaJly  In  the  case  of  a  man- 
mging  partner,  to  make  out  such  a  case,  and  the 
mere  intimation  of  an  intention  to  apply  for  such 
a  lease  after  a  dissolution  iB  not  suffldeDt  to  ex- 
clude the  interest  of  the  partners,  although  the 
partnership  Is  at  wliL  Clegg  v.  Edmondson,  supra. 

An  administratrix  of  a  deceased  partner  may  be 
entitled  to  a  receiver  in  respect  to  an  intestate*8 
share  of  partnership  estate,  including  renewed 
leases.    Ciegg  v.  Fisbwlck,  tupr<u 

Where  a  lease  to  a  partnership  is  during  tbe 
partnership  term,  renewed  in  tbe  name  of  one  or 
more  partners.  It  stiU  continues  partnership  prop- 
erty, and  upon  dissolution  must  be  valued  as  such. 
Struthers  v.  Fearce,  mipra. 

If  the  renewal  of  such  a  lease  Is  secret  in  one 
partner^s  own  name,  he  holds  as  a  trustee  for  the 
ftrm.  MltcheU  v.  Reed  a87i)  81  K.  Y.  123, 19  Am. 
Bep.  262;  Featherstonhaugh  v.  Fenwick,  supra. 

A  partner  taking  a  renewed  lease  In  his  own 
name,  when  the  right  of  the  renewal  belonged  to 
tbe  firm,  being  compelled  to  account  for  its  value. 
Betts  V.  June  (1878)  61  N.  Y.  274. 

Even  though  the  consideration  for  the  new  lease 
Is  the  covenant  of  tbe  partner  obtaining  it.  John- 
80n*s  App.  (1887)  116  Pa.  129;  Lacy  v.  HaU  (1861)  87 
Fa.  860. 

His  relation  being  such  as  to  forbid  his  treating 
it  for  his  own  individual  benefit    ibid. 

And  in  such  cases  it  is  not  material  that  tbe  land- 
lord would  not  have  granted  a  new  lease  to  the 
other  partners,  or  to  the  firm.  Mitchell  v.  Bead 
0872)  61  Barb.  8ia 

The  renewed  lease  is  In  equity  considered  as  a 
mere  continuance  of  the  original  subject  to  tbe  ad- 
ditional charges  upon  the  renewal,  for  the  purpose 
of  protecting  the  equitable  rights  of  all  parties 
who  have  any  interest,  either  legal  or  equitable,  in 
the  old  lease.  IMd,;  Phyf  e  v.  Warden  (1886)  6  Paige, 
868, 8  L.  ed.  714. 28  Am.  Deo.  480;  Glbbes  v.  Jenkins 
(1846)  8  Sandf.  C»i.  181, 7  L.  ed.  798. 

Oommon  Justice  and  a  due  regard  to  the  rules  of 
public  policy  demand  that  the  renewed  lease  should 
In  such  cases  be  declared  to  belong  to  the  firm,  and 
that  the  partner  so  taking  it  should  be  required  to 
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account  for  his  portion  of  Its  val\ie.  MltcheU  v. 
Bead,  supra. 

A  new  lease  taken  by  a  partner  In  his  own 
name  of  the  business  premises  of  the  firm  for  a 
term  extending  beyond  the  limitation  of  the  part- 
nership will  inure  for  tbe  flrm*s  benefit  and  such 
lessee  will  be  held  to  account  for  the  profits  aris- 
ing from  such  lease.  Leach  v.  Leach  (1886)  18 
Pick.  68. 

Where  a  firm  holding  leases  of  the  premises  in 
part  of  which  the  business  was  done  was  dissolved 
and  subsequently  tbe  partners  agreed  to  carry  on 
tbe  Hqutdallon  of  the  business  together  upon  the 
premises  occupied  by  the  firm,  when  the  defendant 
and  his  son  with  the  knowledge  of  the  circum- 
stances procured  new  leases  for  the  premises,  tbe 
interest  of  the  partners  in  the  lease  was  held  to 
form  pert  of  tbe  good-will  of  the  business,  and  as 
such  to  form  part  of  tbe  partnership  assets,  the 
power  of  renewal  remaining  with  the  firm  as  part 
of  the  good-will,  the  firm  still  retaining  their  Joint 
control  over  such  lease.  Spiess  v.  Bosswog  (1882) 
68  How.  Pr.  401. 

Bo  the  rule  is  not  changed  by  tbe  fact  that  the 
renewal  was  obtained  after  the  dissolution  of  the 
partnership.  Johnson's  App.  a887)  115  Pa.  129,  fol- 
lowing Speiss  V.  Bosswog  (1884)  96  N.  Y.  661. 

Tbe  right  to  the  renewal  of  a  lease  after  the  de- 
termination of  a  partnership  not  being  an  estate 
but  a  right,  tbe  subject  of  grant  before  entry,  and 
where  it  is  shown  that  If  tbe  partnership  had  ac- 
quired this  inter  ease  terminU  it  might  have  been 
disposed  of  for  a  large  sum  of  money,  such  part- 
nership will  be  en  U tied  thereto  and  ooe  partner 
cannot  take  advantage  of  it.  Mitchell  v.  Bead 
a872)  61  Barb.  8i0. 

Where  neifotiations  for  the  renewal  of  a  partner* 
ship  lease  were  pending  at  the  time  of  tbe  dissolu- 
tion of  tbe  partnership,  it  was  held  that  one 
partner  might  make  tbe  lease  for  his  own  benefits 
Chittenden  v.  Witbeck  0883)  60  Mich.  40L 

ZYIL  The  effect  of  improvements* 

Where  money  of  the  firm  has  been  expended  In 
the  improvement  of  real  estate  purchased  with 
partnership  funds  for  partnership  purposes,  ItwU 
be  treated  as  partnership  property  and  liable  as 
such  to  the  paKnershlp  debts.  Oiscock  v.  Phelps 
a872)49N.  Y.97. 

Improvements  made,  even  on  lands  owned  by 
one  partner,  if  made  with  partnership  funds,  or 
for  the  purposes  of  the  partnership,  are  to  be 
treated  as  the  personal  property  of  the  firm.  Gris- 
8om  V.  Moore  (1886)  106  lod.  ^M,  66  Am.  Kep.  742; 
Lane  v.  Tyler  0861)  49  Me.  fSSZ;  Averlli  v.  Loucks 
(1848)  6  Barb.  19. 

And  especially  is  this  so  when  the  improvements 
exceed  the  value  of  the  land,  the  property  being  in 
such  a  case  considered  as  that  of  the  firm.  Lyman 
V.  Lyman  0889)  2  Paine,  C  C  11. 

The  fact  that  each  partner  contributed  distinol 
portions  of  the  Improvements  makes  no  difference. 
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to  have  his  Clipper  Mill,  together  with  a 
tract  of  land  called  ^Gristmill  Hills,"  con- 
taining 257  acres;  also  a  tract  called  "Ad- 
dition to  Grant  Mill  Hills/  containing  7i 
acres,  and  some  houses  named  by  him.  He 
provided  that  the  property  thus  given  to  his 
three  sons  should  be  taken  by  them  in  the 
distribution  at  the  prices  or  values  fixed  by 
the  appraisers,  as  provided  for  in  his  will, 
and  then  directed  that  **  all  the  rest  of  my 
property  and  estate,  not  hereinbefore  devised 
or  specially  distributed,  .  .  .  shall  be 
sold  or  disposed  of  by  my  said  executors, 


.  .  .  and  the  proceeds  of  such  sale  or  sales 
be  so  distributed  among  my  said  four  children 
as  to  make  the  share  of  each,  under  these 
provisions  of  my  will,  equal  tke  one  to  the 
other."  Subsequently,  his  son-in-law  and 
his  daughter  conveyea  their  respective  inter- 
ests to  Uie  three  sons,  **as  individuals."  It 
is  admitted  in  the  agreed  statement  of  facts 
that  after  the  father  died  the  three  sons  con- 
tinued to  trade  under  the  firm  name  of  Wil- 
liam H.  Hoffman  &  Sons,  and  opened  on  their 
firm  books  an  account  headed  *'Real  Estate," 
in  which  they  entered  all  the  property  so 


MB  wbenbrouiriit  together  they  oonstltute  partner- 
ship property.    Grtoom  v.  Moore  (1.8BB)  supra. 

ImprovemeDts  made  by  the  erection  of  a  store 
with  partnership  funds  upon  real  estate  of  which 
the  partners  were  seised  as  tenants  in  common,  are 
regarded  as  partnership  property,  though  the  land 
be  owned  by  one  partner  alone.  Land  v.  Tyler, 
and  Averill  ALoucks,  ntpra;  Doming  v.  Oolt  (1860) 
8  Sandf.  284:  •King  v.  Wilcomb  (1849)  7  Barb.  283. 

Even  though  made  without  authority,  upon 
property  owned  by  a  deceased  and  another  part- 
ner, used  in  the  copartnership  business.  If  ratified 
by  the  other  partners.  Beck  v.  Thompson  (NevJ 
lCay7, 18M. 

Improvements  made  In  partnership  real  estate  of 
a  permanent  character,  for  the  purpose  of  increas- 
ing its  capacity,  add  to  its  permanent  value,  and 
must  therefore  be  regarded  as  capital,  and  cannot 
be  taken  into  consideration  in  estimating  the 
profits  of  the  business.  Braun*B  App.  (188i)  1(XS  Pa. 
414. 

The  use  by  a  firm  of  firm  moneys  in  the  improve- 
ment of  real  estate  owned  by  the  partners  prior  to 
the  oartnershlp,  separately  and  as  tenants  in  com- 
mon, will  not  be  held  to  be  a  fraud  in  law  upon  the 
partnership  creditors  in  the  absence  of  facts  show- 
ing actual  fraud.  Parker  v.  Bowles  (1870)  57  K.  H. 
401. 

Improvements  made  with  partnership  funds  on 
the  real  estate  of  one  partner,  come  pro  tanto 
within  the  same  principle.  Deveney  v.  Mohoney 
(1872)28N.J.Bq.S47. 

A  purchase  by  the  financial  partner  of  a  concern, 
for  the  purpose  of  promotiog  the  firm  business, 
of  real  estate  improved  with  partnership  money, 
is  firm  property,  even  though  the  purcha&e  be 
taken  In  the  partner*8  own  name  out  of  funds  kept 
by  him  separate  and  distinct  from  the  flrm*s.  Lacy 
V.Hall  (1801)87  IVi. 800. 

But  permanent  improvements  erected  upon  real 
estate,  the  property  of  one  member  of  a  partner- 
ship, although  such  property  is  used  as  the  business 
premises  of  the  firm,  will  be  presumed  to  be  the  in- 
dividual property  of  the  partner.  In  the  absence  of 
evidence  showing  that  they  are  made  by  the  firm 
and  paid  for  out  of  the  firm  assets,  or  contributed 
by  such  partner  as  part  of  the  firm  capital.  Gtoep- 
per  V.  Kinsinger  (1888)  80  Ohio  St.  4S0. 

Improvements  made  by  being  placed  upon  land 
by  the  partnership,  the  parties  being  engaged  in  the 
raising  ofstock  upon  state  lands,  which  during  the 
partnership  were  purchased  by  one  member  in  hia 
own  name  and  with  his  own  money,  are  not  sufli- 
dent  to  raise  a  trust  in  favor  of  the  partnership 
where  there  is  an  understanding  between  the  part- 
ners that  each  shall  secure  and  own  his  own  land, 
the  Improvements  all  resting  upon  the  surface. 
Burgess  v.  Rice  (1888)  74  Oal.  HM. 

So  drcumstaoces  showing  a  sale  of  tfn  undivided 
lialf  of  real  estate  by  the  solo  owner  in  contem- 
plation of  a  partnership  the  consideration  moving 
from  such  partner  individually,  the  partnership 
being  formed  at  the  same  time  the  property  being 
subsequently  improved  for  partnership  purposes, 
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are  not  suiBcient  alone  to  change  the  state  of  their 
respective  titles,  nor  the  nature  of  their  tenancy, 
the  deed  of  conveyance  oonstituting  them  tenants 
In  common,  which  they  remain,  notwithstanding 
the  oopartnership  and  the  improvements  of  the 
property,  for  its  use  and  accommodation.  Frink 
V.  Branch  (IBH)  16  Ck>nn.  200. 

In  the  above  case  the  deed  had  been  taken  by  the 
partner  in  his  own  name  and  for  his  own  use,  with- 
out any  intimation  that  a  copartnership  had  been 
formed,  or  was  even  contemplated;  the  property 
wss  not  purchased  with  common  funds,  or  withr 
common  capital  withdrawn  from  the  power  of 
creditors  to  make  the  purchase,  nor  was  there  any 
agreement  that  such  property  should  become  part- 
nership stock,  or  ooDstltute  any  part  of  capital, 
the  only  agreement  being  by  parol  that  the  prop- 
erty should  be  improved  In  the  prosecution  of  the 
company's  business,  for  temporary  use  only. 
Ibid. 

Where  valuable  Improvements  have  been  made 
upon  property  leased  to  a  partnership,  one  of  the 
partners  cannoL  during  the  existence  of  the  flrm« 
obtain  a  renewal  of  the  lease  for  his  own  benefit, 
without  the  knowledge  and  consent  of  his  copart- 
ners, even  though  such  renewed  lease  does  not 
commence  to  run  untU  after  the  expiration  of  the 
partnership.  Mitchell  v.  Etoed  a874)  61  N.  T.  128, 
10  Am.  Bep.  262.  Mitchell  v.  Bead  (1892)  61  Barb.  810, 
reversed. 

In  Lake  v.  Craddock  (17B2)  8  P.  Wms.  368,  partners 
purchasing  as  Joint  tenants,  and  contributing  rat- 
ably to  the  purchase  which  was  for  the  purposes  of 
improvement,  were  treated  as  tenants  In  common 
In  equity,  and  though  one  of  the  partners  ab- 
sented himself  for  thirty  years  he  was  afterwards 
let  In  upon  terms. 

XYin.  Land$  owned  by  partner  prior  to  port* 

nertMp. 

Individual  real  property  brought  into  the  part- 
nership by  the  partners  at  the  time  of  its  forma- 
tion, or  afterwards,  and  by  proper  agreement  of 
the  partners  converted  into  partnership  property 
and  appropriated  to  Its  uses,  becomes  a  portion 
of  the  capital  stock  of  the  firm  and  is  treated  in 
equity  as  personalty,  although  standing  in  the 
name  of  an  individual  partner.  Hogle  v.  Lowe 
(1877)  12  Nev.  286,  following  Hoxle  v.  Carr  (1882)  1 
Sumn.  180;  Duryea  v.  Burt  (1866)  28  Cal.  888;  Sigour^ 
ney  v.  Munn  (1888)  7  Conn.  11;  Frink  v.  Branch 
(1844)  16  Ck>nn.  200;  Markham  v.  Merrett  (1843)  7 
How.  (Miss.)  444, 40  Am.  Bee.  76. 

Land  used  in  the  adopting  of  a  partnership  busi- 
ness, held  by  the  partners  as  tenants  in  common, 
prior  to  and  at  the  time  of  the  formation  of  the 
partnership,  will  continue  to  retain  that  character, 
unless  the  same  be  altered  by  some  express  coo- 
tractor  agreement  of  the  parties.  Robertson  v. 
Baker  asOO^)  U  Fla.  102. 

Whether  real  estate  owned  by  one  or  morememF> 
bers  of  the  firm  at  Uie  time  of  its  organization, 
and  which  Is  to  be  used  by  the  firm  thereafter,  be- 
comes partnership    property  for   all   purposes. 
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derived  by  them,  and  continued  the  same  on 
their  books  in  that  way ;  **  that,  between  the 
Baid  three  sons,  all  the  said  real  estate  was 
always  considered,  in  their  business,  as  co- 
partnership property,  and  was  treated  be- 
tween themselves  as  such,  but  that  the  title 
to  the  same  appeared  in  the  land  records  of 
Baltimore  county  and  in  the  office  of  the  reg- 
ister of  wills  of  Baltimore  county  as  having 
been  derived  by  them  under  the  will  of  their 
said  father  and  the  conveyances  of  said 
Vondersmith  and  Smyser,  as  has  been  here- 
inbefore stated,  and  no  conveyance  was  made 
by  them  to  the  said  partnership." 


It  must  be  conceded  that  there  Is  nothing 
on  the  face  of  the  will  that  would  indicate 
any  intention  of  the  testator  to  vest  the  prop- 
erty in  his  three  sons,  as  partners;  but,  on 
the  contrary,  it  is  apparent  that  he  intended 
them  to  own  individually  certain  properties, 
which  he  directed  to  be  given  them  as  above 
stated.  The  property  was,  at  the  time  the 
partnership  was  formed,  the  individual  prop- 
erty of  the  three  members.  So  far  as  the 
record  discloses,  nothing  ht^s  since  been  done 
to  transfer  the  property  to  the  firm,  or  vest 
any  interest  in  it,  excepting  the  entries  in 
the  books,  and  the  fact  that  the  real  estate 


depends  mainly  upon  the  questlOD  whether  the 
person  brin^g^  the  property  into  the  firm  ooa- 
tributes  it  to  tbe  firm  as  bis  part  of  the  Joint  stook 
and  has  credit  with  tbe  firm  for  tbe  value  thereof 
as  the  whole  or  a  part  of  his  oontributloD  to  suoh 
stock.    Riedeburff  v.  Scbmitt  (1888)  71  Wis.  OU. 

Where  buildinKsand  improvements  were  erected 
upon  land  belooflring  to  one  partner  prior  to  tbe 
partaersbip,  by  reason  of  partnership  funds,  and 
such  improvements  greatly  exceeded  the  value  of 
the  land  itself,  and  the  proceeds  of  its  sale  were 
Applied  to  tbe  firm  uses,  it  was  held  that  the  whole 
was  partnership  property.  Lyman  v.  Lyman  ( 1^; 
rSPalae.C.  C.  U. 

A  partnership  occupying  individual  real  estate 
and  setting  up  trade  fixtures  in  it,  upon  the  occu- 
pation ceasing  has  tbe  right  to  remove  the  fix- 
tures in  the  same  way  that  the  tenant  would  have 
tinder  similar  circumstances.  Robertson  v.Ctorsett 
<1878)  89  Mich.  777. 

In  land  purchased  by  partners  with  their  indi- 
vidual funds  a  partner  holds  only  such  an  in- 
terest as  arises  from  the  fact  that  it  is  individual 
property.   Btadler  v.  Allen  (1876)  44  Iowa,  106. 

ZIX  PotUionof  incoming  partner. 

In  the  case  of  a  new  partner  being  admitted  into 
a  firm  already  in  possession  of  real  estate  purchased 
for  partnership  purposes  and  appropriated  thereto, 
such  real  estate  is  partnership  property,  and  tbe 
partner  by  acquiring  an  interest  in  the  partnership 
by  verbal  contract,  and  acting  under  such  con- 
tract as  one  of  the  partners  with  the  consent  of 
all^  is  not  to  be  deprived  of  bis  interest  in  tbe  part- 
nership, either  as  to  the  personal  or  real  estate,  by 
reason  of  the  statute  of  frauds.  Marsh  v.  Davis 
a886)  83  Kan.  326. 

Such  partner  having  paid  his  share  upon  the 
basis  that  it  belongs  to  the  firm  is  entitled  to  an  In- 
terest therein  to  the  extent  of  bis  share.  Gordon 
V.  Bcott  (1868)  12  Moore,  P.  0.  a  L 

Land  credited  to  a  firm,  upon  its  dissolution,  in 
the  books  of  the  new  firm,  with  tbe  knowledge  of 
the  partner  holding  the  legal  title,  is  treated  in 
equity  as  partnership  property  of  the  new  firm. 
Bergeron  v.  Rich ardott  (188^  66  Wis.  129. 

Where  a  partner  purchases  an  interest  in  real 
estate,  and  in  a  business  carried  on  thereon,  there 
bein^r  a  prior  mortgage  upon  the  real  estate  which 
was  to  be  removed  by  tbe  owners,  and  also  a  me- 
Panic's  lien  of  which  such  partner  had  no  notice, 
SQoh  real  estate  is  partnership  property,  and  in 
such  a  case  the  incoming  partner  will  be  entitled, 
as  a  creditor  of  the  firm,  to  reimbursements  out  of 
the  Joint  fund  to  the  exclusion  of  the  mparate  cred- 
itors, so  far  as  such  liens  have  been'satisfled  from 
the  real  estate,  or  firm  property.  Bainey  v.  Nance 
a07O)64IlL29. 

Where  parties  purchased  real  estate  out  of  their 
partnership  assets,  which  was  used  for  partnership 
purposes  and  was  in  equity  to  be  considered  as 
personalty,  a  new  partnership  being  formed,  and 
tbe  real  estate  oontinued  to  be  used  for  the  partner- 
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ship  purposes,  the  old  partners  stipulating  for  a 
rent  to  be  paid  by  tbe  new  partnership,  it  was  held 
upon  the  death  of  one  of  tbe  old  partners,  that  the 
property  was  in  equity  to  be  considered  as  part  of 
tbe  real  estate.  Bowley  v.  Adams  (1844)  7  Beav.  648 
8  Jur.  994. 

XX,  Fa43t8  and  eireurMtanesB  held  wigleient  to  eon- 
stUute  real  egtale  partnenhip  property. 

The  general  principles  as  above  laid  down  have 
been  applied  by  the  courts  of  the  various  states  to 
the  circumstances  as  illustrated  in  tbe  cases  follow- 
ing. 

A  purchase  by  one  partner  of  the  fee  in  leasehold 
property  held  in  partnership  in  his  own  name, with 
bis  own  money, will  be  construed  as  for  tbe  benefit 
of  the  partners  equally,  and  the  other  partners 
will  become  entitled  to  their  proportiona  on  pay- 
ment of  their  share  of  the  purchase  money,  the 
relationship  between  the  partners  being  one  of 
confidence,  and  any  waiver  of  the  right  must  be 
clearly  established.  Laffan  v.  Naglee  a8b8)  9  OaL 
662. 70  Am.  Dec.  678. 

Real  estate  conveyed  so  as  to  make  the  partners 
tenants  in  common,  in  the  absence  of  express 
agreement  or  circumstances  showing  an  intention 
to  hold  it  for  the  partner^s  support,  will  be  consid- 
ered in  equity  as  vested  in  the  partners  in  tbelr 
partnership  capacity.  Loubat  v.  Nourse  (1858)  6 
Fla.8&0. 

An  agreement  between  parties  that  a  certain 
bus/ness,  in  which  real  estate  lielonging  to  one  of 
them  is  used  and  is  denominated  **a  lease**  tbe  fruit 
accruing  therefrom  being  styled  **rent,**  will  con- 
stitute them  partners  if  such  fruit  comes  ^only** 
from  tbe  **net  profits**  and  is  not  to  exceed  a  given 
proportion.  Dalton  City  Co.  v.  Dalton  Mfg.  Co. 
(1862)  83  Ga.  243. 

Bo  where  under  verbal  agreement  of  partnership, 
land  is  purchased  for  mill  purposes  and  conveyed 
to  them  in  their  several  names,  each  holding  the 
legal  title  to  an  undivided  one  fourth,  tbe  land  with 
the  improvements  made  thereon  is  partnership 
property,  the  money  paid  being  partnership  money 
and  the  purchase  for  partnership  purposes.  Bopp 
V.  Fox  (1872)  63  UL.  644;  Dyer  v.  Clark  (1848)  6  Met. 
66ii,  88  Am.  Dec.  607:  Eoward  v.  Priest  (1818)  5  Met. 
682. 

And  a  purchase  of  real  estate  for  the  erection  of 
business  premises  under  a  verbal  agreement  for  a 
partnership,  the  same  being  conveyed  to  them  in 
their  several  names,  written  articles  being  subse- 
quently entered  into,  the  costs  of  the  erection  of 
the  building  being  paid  by  each  progressively,  will 
inure  for  the  partnership  estate.    Bopp  v.  Fox. 

supra. 

So  again  where  one  partner  contributes  a  build- 
ing together  with  the  machinery  therein  to  the 
capital  Steele,  the  others  contributing  specified 
sums  of  money,  interest  being  paid  by  them  on  the 
excess  of  capital  put  in  by  such  partner,  each  has 
a  joint  ownership  in  such  building  and  machinery: 
and  a  provision  that  'Uosses  in  all  busbiess  trans- 
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considered  in  the  busineas  as  copartner- 
ship property,  and  so  treated  between  the 
members,  as  above  stated.  We  are  therefore 
met  with  the  inquiry  whether  that  is  suffi- 
•cieni  to  authorize  a  court  of  equity  to  treat 
the  proceeds  of  sale  as  partnership  assets, 
yrheu  called  upon  to  decide  between  the  cred- 
itors of  the  firm  and  those  of  the  individual 
members.  If  this  property  had  been  pur- 
chased with  partnership  funds,  for  the  use 
and  on  account  of  the  firm,  it  would  be  im- 
material that  the  title  stood  In  the  name  of 
the  individual  members,  as  a  court  of  eqjiity 


would  treat  it,  for  all  the  purposes  of  the 
partnership,  as  firm  property ;  and  hence  it 
would  be  liable  to  the  pariuership  creditors, 
to  the  exclusion  of  the  individual  creditors, 
until  the  former  are  satisfied.  In  that  case 
there  would  be  an  implied  or  constructive 
trust  in  favor  of  the  pirtners,  as  such,  which 
would  inure  to  the  benefit  of  the  creditors 
of  the  firm.  But,  when  it  has  been  acquired 
in  the  manner  above  stated,  the  question 
arises  whether  tho^  dealing  with  the  mem- 
bers of  the  firm  have  not  the  right,  in  the 
absence  of  some  notice  or  knowledge  to  the 


•aotloos  durlDir  the  said  partnership**  shall  be  borne 
In  suob  proportions  has  no  effect  upon  the  rule. 
Taft  V.  Bchwamb  (1^75)  80 111.  280. 

Against  the  purchase  of  land  by  partners  in  a 
•oommon  enterprise.  In  the  name  of  one  of  them  as 
«n  article  of  oommeroe,  and  not  as  land  for  tbe 
purposes  of  speculation,  tbe  fact  that  they  share 
In  contributinir  the  purchase  money  and  agree  to 
'nbare  in  tbe  profits,  stamps  the  transaction  as  a 
fwrtnership  with  some  of  the  incidents  and  obliira- 
tlons  growing  oat  of  that  relation.  Boone  v.  Clark 
<1880)5L.  R.A.«79,1»I1L«». 

Where  property,  although  not  acquired  with 
IMitnersbip  funds,  is  purchased  with  a  view  to  the 
tormation  of  a  paraiereblp,  and  brought  into  the 
llrm  and  used  for  that  purpose,  the  clear  deduction 
from  the  nature  of  tbe  partnership  as  well  as  from 
the  conduct  of  the  partners,  being  that  they  In- 
tended such  property  should  belong  to  the  firm,  it 
will  so  belong  when  it  appears  that  tbe  business 
•cannot  progress  without  it,  and  that  tbe  partner- 
ship assets  are  used  in  defraying  the  expenses  of  its 
tepaliB,  improvements,  and  protection.  Boberts  v. 
HcOarty  (1867)  9  Ind.  16, 68  Am.  Dec.  604. 

Real  estate  which  is  almost  the  sole  property  of 
the  firm,  and  necessary  for  Its  business,  the  taxes  of 
wblob  are  paid  by  the  firm,  each  partner  having 
•contributed  half  tbe  money  going  Into  the  firm,  of 
which  property  the  firm  has  sole  possession  and  use 
for  its  business  purposes,  repairing  it  when  re- 
4|uired  and  improving  it,  will  be  considered  firm 
property  no  matter  how  acquired,  fiooher  v.  Per- 
vlU  (Ind.)  March  13, 180^  following  Boberts  v.  Mc- 
Oarty,  auprcu 

8o  where  real  estate  purchased  by  partners  with 
fiartnership  funds,  and  on  joint  account  is  placed 
•upon  the  firm  books  as  partnership  property  and 
treated  as  assets  of  tbe  firm  upon  its  dissolution  by 
the  death  of  one  partner,  the  other  having  con- 
tributed bis  whole  share  of  the  purchase  money, 
Although  the  title  is  taKen  in  the  deoeased*s  name* 
the  survivlii^  partner  has  an  equal  equitable  In- 
terest therein  of  such  a  character  as  can  be  en- 
forced in  a  proper  proceeding  in  the  courts.  John- 
son V.  Clark  (1877)  18  Kan.  167. 

In  tbe  case  of  a  Joint  purchase  of  property,  each 
paying  an  equal  proportion  of  the  purchase  money, 
except  a  certain  amount  for  which  the  partners* 
notes  are  given,  one  partner  giving  the  note  as  se- 
•ourity,  the  notes  being  subsequently  paid  in  part 
%j  the  firm  and  tbe  residue  by  such  partner,  a  con- 
"veyance  being  taken  to  them  jointly;  the  property 
•m  purchased  with  a  view  to  constituting  it  joint 
•stock  of  tbe  firm,  and  it  is  to  be  so  considered  and 
held.  Divine  v.  Mitohum  OSH)  4  R  Hon.  488, 41 
^m.  Dec  S41. 

Also  where  one  partner  in  the  possession  of  part- 
versbip  funds  contracts  for  the  purchase  of  real 
•estate  beyond  the  extent  of  such  funds,  giving  his 
-note  as  security  for  the  balance,  inducing  tbe  ven- 
-dor  to  believe  that  tbe  same  would  be  paid  by  bib 
•copartner  along  w|th  himself  and  that  the  pur- 
•chase  la  for  partnership  purposes,  that  the  seller 
was  referred  to  snob  deceased  partner  for  the  pay- 
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ment  of  tbe  balance,  together  with  the  assent  of 
the  deceased  partner  to  become  a  partner  by  reason 
of  his  paying  the  same  In  discharge  of  the  note,  a 
partnership  la  constituted.  Hart  v.  Hawkins  (iSii) 
8  Bibb,  602,6  Am.  Dec.  666. 

And  where  the  primary  object  of  the  purchase  is 
the  erection  of  a  storehouse,  and  to  sell  or  improve 
and  rent  so  much  of  tbe  lands  as  Is  not  required 
therefor,  tbe  parties  previously  being  partners  to- 
gether, bg  the  purchHse  they  become  partners  in 
the  whole  of  the  real  estate  and  the  property  being 
bought  with  partnership  funds  for  the  purpose  of 
division  and  resale  on  joint  account,— such  a  joint 
venture  may  constitute  a  partnership  and  convert 
tbe  realty  into  personalty.  Holmes  v.  Self  (1881)  79 
Ky.  297,  following  Lowe  v.  Lowe  dSTO)  18  Bush, 
688;  Darby  v.  Darby  (1856)  8  Drew.  496, 2  Jur.  N.  8. 
271, 26  L.  J.  Ch.  871, 4  Week.  Bep.  418. 

Evidence  showing  that  real  estate  purchased  at 
a  commissioner^  sale  Is  purchased  for  the  firm  for 
use  in  Its  business,  tbe  purchase  being  taken  in  the 
name  of  one  person  as  priooipal,  tbe  other  one 
Joining  In  the  purchase  money  bonds  and  surety, 
not  for  the  purpose  of  vesting  the  title  to  the  prop- 
erty in  the  one  partner  individually,  but  as  a  mat- 
ter of  oonvenlence  to  avoid  calling  in  outsiders  to 
give  security,  pro\'M  it  is  partnership  property. 
SeOer  v.  Brenner  (Ky.)  March  28, 1887. 

Facts  showing  that  when  the  parties  moved  to 
such  estate  a  written  agreement  existed  between 
them  that  they  were  to  own  it  equally  .which  agree- 
ment was  taken  to  tbe  clerk*s  oifloe  and  there  left 
and  placed  in  tne  care  of  the  deceased  partner,  who 
was  afraid  that  it  would  be  in  the  way  of  a  sale  of 
a  portion  of  tbe  farm  if  needed:  there  being  re- 
peated declarations  by  the  deceased  that  tbe  par- 
ties are  equally  Interested  and  that  the  legal  title 
was  left  in  the  one  party  for  convenience.— consti- 
tute such  land  partnership  property,  the  fact  that 
tbe  surviving  partner  qualifies  as  administrator 
not  affecting  the  case.  Lucas  v.  Oooper  (1888)  16 
Ky.  L.  Rep.  642. 

8o  where  a  party,  having  entered  into  a  contract 
for  the  purchase  of  real  estate,  agrees  to  sell  it,  re- 
ceiving money  in  part  payment,  the  purchaser 
taking  possession,  repairing  and  improving  the 
same  and  carrying  on  business  thereon  for  a  short 
time,  when  subsequently  the  vendor  joins  him  in 
partnership  under  a  verbal  agreement;  tbe  prop- 
erty being  taxed  to  the  company  and  the  taxes 
paid  on  t  of  its  funds,  the  purchase  money  originally 
owing  by  the  vendor  being  paid  out  of  partnership 
funds;  the  parties  afterwards  agreeing  to  a  dissolu- 
tion; the  vendor  of  the  property  taking  a  convey- 
ance to  himself;  discharging  his  original  bond 
upon  the  property  to  the  exclusion  of  his  partner, 
mortgaging  tbe  property  to  secure  partnership 
debts  and  his  own;  the  evidence  showing  that  the 
original  contract  between  tbe  partners  for  the  sale 
and  purchase  of  tbe  property  is  akiandoued  by 
mutualconsent,andan  agreement  substituted  to 
treat  the  property  as  partnership,— the  statute  of 
fraudSvdoes  not  prevent  equities  arising  from  tbe 
attachment  of  such  partnership  property,  which  is 
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oontrarj,  to  assume  that  the  public  records 
inform  them  correctly  as  to  the  ownership  of 
the  property,  notwithstanding  the  private 
understanding  between  the  partners  them- 
selves. Creditors  have  sometimes  suffered 
Kreat  hardships  by  courts  of  equity  declar- 
ing property  standing  in  the  name  of  one 
person  to  be  in  trust  for  the  benefit  of  others ; 
but  such  decisions  are  rendered  to  prevent 
injustice  being  done  those  whose  money  pur- 
chased the  property,  and  relief  is  only 
granted  to  them  when  their  claims  are  estab- 
lished by  clear,  direct,  and  explicit  proof. 


This  court  has  said,  **  This  strictness  of  proof 
is  required  because  of  the  danger  of  render- 
ing titles  depending  upon  deeds  and  other 
written  documents  insecure."  Witts  v.  Hor- 
vey,  59  Md.  5t)7.  The  same  reasoning  ap- 
plies to  real  estate  held  of  record  by  mem- 
bers of  a  firm  as  tenants  in  common.  When 
it  is  sought  to  change  such  property  from 
individual  to  partnership  property,  the  rec- 
orri  evidence  all  pointing  to  it  being  the 
former,  a  court  of  equity  should  not  act  upon 
doubtful  proof,  particularly  when  the  rights 
of  sj^rangers  or  third  parties  are  to  be  af- 


liable  for  the  partnership  debts  and  the  balance 
due  between  the  parties,  and  the  leoral  title  caonot 
be  interfered  with  except  for  partnership  pur- 
poses.   Collins  V.  Decker  (1879)  70  Me.  23. 

And  where  property  bought  and  held  under  an 
arrangement  between  the  parties  to  share  the  profit 
and  loss,  is  sold  and  mortgages  taken  back  by  one 
partner  to  secure  the  whole  or  portions  of  the  pur- 
chase money,  such  mortgages  constitute  part  of 
the  trust  or  partnership  fund  and  must  b^  deemed 
part  of  the  trust  property  of  the  partnership. 
Montague  v.  Hayes  (1868)  10  Gray,  609. 

The  fact  that  real  estate  required  for  the  pur- 
poses of  the  business  is  purchased  and  paid  for  in 
part  out  of  the  Joint  funds,  notes  being  given  in 
the  partnership  name  for  the  balance  of  the  pur- 
chase money,  the  estate  being  regarded  as  partner- 
ship effects,  the  repairs  and  improvements  being 
charged  to  the  joint  account,  are  indications  of 
Joint  property  and  that  the  real  estate  is  a  part  of 
the  capital  stock  of  the  firm.  Dyer  y.  Clark  (1848) 
5  Met.  662,  89  Am.  Dec.  697. 

A  vertMd  understanding  between  two  parties,  at 
the  time  of  the  purchase  of  real  property,  that  the 
profit  and  loss  shall  be  divided  after  deducting  in- 
terest, together  with  a  letter  to  an  attorney  stating: 
**We  have  purchased  an  estate  . .  .  which  lias  by 
mntmU  iwarnt  been  conveyed  to  me.  I  have  paid 
andseeiUBBdtbe  i^rchase  money.  Whatever  dls- 
poaltkMi  Is  aa/de  of  the  property,  the  profit  and 
lots  is  to  be  divided  between  us  deducting  interest. 
Yon  win  please  make  soch  papers  as  are  necessary 
to  carry  this  agreement  Into  efTect;"  and  the  fact 
that  the  partner  afterward  with  the  consent  of  the 
pialntur  expends  money  upon  the  estate  and  sells 
It  in  separate  lots,— create  a  contract  between 
them  either  tn  the  nature  of  a  trust  or  a  partner- 
shlpi  the  letter  acted  upon  by  the  parties  belog  a 
sulBoient  memorandum  in  writing  to  satisfy  the 
statute  of  frauds.    Montague  v.  Hays,  8upr<u 

Bvidenoe  of  a  partnership  in  land  consisting  in 
the  books  of  aoeoont,  the  schedules  of  partnership 
property  made  by  die  partners  themselves,  or  by 
their  direction,  and  other  written  memoranda  and 
partnership  transactions,  is  sufficient  to  create  a 
partnership  and  trust  in  such  land  sufficient  to 
satisfy  the  statute  of  frauds.  Fall  Hiver  Whaling 
Co.  y.  Borden  a862)  10  Cush.  458. 

Where  real  estate  stands  in  the  name  of  one 
partner,  but  by  written  articles  of  copartnership 
the  other  is  charged  on  the  books  of  the  partner- 
ship with  one  half  of  the  costs,  and  upon  the  books 
the  first  partner  is  credited  with  the  agreed  value 
of  the  property,  the  estate  becomes  part  of  the 
capital  of  the  firm,  even  though  the  legal  title  is  in 
the  partner  only.  Collins  y.  Charlestown  Mut.  F. 
Ins.  Co.  (1857)  10  Gray,  156. 

In  Converse  y.  Cltiaens  Mut.  Ins.  Co.  (1652)  10 
Cush.  87,  the  question  of  partnership  in  real  estate 
arose  upon  the  contention  as  to  whether  the  plain- 
tiff had  an  insturable  interest  in  property  destroyed 
by  fire  the  facts  showing  that  plaintiff  and  his  father 
transacted  the  business  Jointly  as,  inter  aJlfia^  the 
holders  of  real  estate,  such  estate  standing' in  the 
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name  of  the  father,  their  entire  earnings  being  put 
Into  a  common  stock,  the  building  in  question  be- 
ing purchased  out  of  the  common  stock  and  re- 
moved on  to  the  father's  land«  and  partly  occu- 
pied by  him  and  part  let  to  a  tenant  by  the  Joint 
act  of  father  and  son,  the  property  being  pur- 
chased and  fitted  up  out  of  the  Joint  stock,  the 
rent  going  into  the  common  fund  and  constituting 
part  of  the  Joint  property.  It  was  held  a  partner- 
ship was  constituted  and  an  insurable  interest  cre- 
ated in  such  partner. 

Where  lands  are  conveyed  in  trust  for  the  stock- 
holders of  the  company  according  to  the  articles 
of  association  executed  by  the  yendor,  whose 
heirs  quitclaim  the  lands  to  the  plaintiff  who  brings 
ejectment  for  their  possession,  upon  the  ground 
that  the  deed  of  trust  is  absolutely  null  and  void 
as  not  complying  with  the  statute  of  uses  and 
trusts,  the  facts  showing  articles  of  association  de- 
signed to  create  a  Joint-stock  arrangement  to  be 
subsequently  incorporated,  but  in  the  meantime 
partnership  being  constituted  with  managing 
trustees,  naming  such  trustees  and  several  others 
as  partners  or  stockholders  entitled  to  their  shares 
on  certain  contributions  or  payments,  the  articles 
pointing  out  the  mode  of  managing  the  busiuess 
and  the  rights,  powers,  and  duties  of  those  con- 
cerned,—in  such  a  case,  for  all  purposes,  the  trans- 
action is  neither  more  nor  less  than  a  sale  to  a  part- 
nership, some  of  the  partners  in  which  are  named 
and  the  rest  are  to  be  determined  by  admission  Id 
the  future,  and  is  in  no  way  beyond  that  which 
would  exist  in  all  partnerships,  when  all,  or  where 
select  partners,  of  the  firm  may  act  In  a  fiduciary 
relation  with  their  associates.  Turner  v.  Ontona- 
gon River  Imp.  Co.  (1889)  77  Mich.  003. 

So  in  a  suit  brought  by  a  surviving  partner 
against  the  administrator  and  heirs-at-law  of  his 
deceased  partner,  with  respect  to  certain  lands 
claimed  to  be  partnership  property,  facts  showing 
a  purchase  in  the  name  of  the  parties  individually; 
entry  in  the  firm's  books  of  the  transactions  in 
like  manner  as  other  partneiship  transactions,  the 
expenses  of  a  Journey  respecting  the  same  being 
credited  to  the  deceased  partner,  with  evidence 
showing  sufficient  intention  to  treat  the  same  as 
partnership  property,  notwithstanding  a  state- 
ment made  by  the  surviving  partner  that  the  de- 
ceased's share  in  the  land  was  one  third,— such 
statement  coupled  with  a  statement  made  as  to  the 
Interest  of  the  partner  in  the  business,  showing  no 
Intention  to  withdraw  such  land  from  the  rights 
of  the  firm  creditors.  Lindsay  y.  Bace  (Mlch.> 
Deo.  17, 1804. 

Parties  purchasing  land  and  giving  their  Joint 
and  several  notes  for  the  purchase  money,  the 
title  \estingln  them  Jointly;  separate  portions  of 
the  land  being  cultivated  by  each,  under  an  agree- 
ment  that  the  net  earnings  are  to  be  applied  for 
the  payment  of  the  purchase  money,  an  interest  Id 
the  land  in  proportion  to  the  amount  paid  to  be- 
come vested  in  each  party,  the  o^;ganization  styling 
themselyes  by  the  name  of  the  '*Dear  Cams 
Colony"  with  a  president,— such  organlzatloirooii- 
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fected.  The  public  records  will  be  of  but 
little  avail,  if  the  private  books  and  inten- 
tions of  partners  are  to  entirely  control  and 
determine  the  character  of  ownership  of  real 
estate.  If  property  is  purchased  with  part- 
nership funds,  ana  conveyed  to  one  or  more 
of  the  partners,  as  individuals,  tlie  entries 
of  the  firm  books  would  have  great — possibly 
controlling— weight  as  to  whether  it  should 
be  treated  as  partnership  or  individual  prop- 
erty ;  but  courts  should  require  more  than 
private  entries  and  understandings  between 
partners,  to  overcome  the  public  records,  in 


cases  such  as  this.  No  one  would  suppose, 
from  reading  the  will  of  William  H.  Hoff- 
man, that  the  property  belonged  to  the  part- 
nership. Persons  dealing  with  the  individ- 
ual members  would  be  led  to  believe,  from 
that  will,  that  tliey  owned  the  property  in- 
dividually; and,  inasmuch  as  it  was  once 
the  separate  property  of  the  members,  we  are 
not  prepared  to  break  down  all  the  safe- 
guards and  protection  Intended  by  our  regis- 
try acts,  by  announcing  as  the  law  of  this 
state  that  partners  can  so  change  the  char' 
acter  of  real  estate,   originally  owned  by 


stitutes  them  Dartnera  and  not  tenants  in  oommoo, 
and  therefore  homestead  exemptions  do  not  apply 
to  the  case  of  a  debt  contracted  by  them  for  such 
joint  benefit,  nor  to  the  security  Riven  by  them 
therefor.    Hamilton  v.  Halpin  ( I860)  68  Miss.  09. 

A  lease  granted  of  a  plot  of  land  with  a  sulphur 
spring  thereon,  with  an  agreement  that  the  lessor 
Is  to  make  certain  improvements  therein,  the 
lessee  to  live  upon  the  premises,  erect  buildings, 
furnish  the  same  and  care  for  and  manage  the 
place  as  a  health  resort  for  their  profit,  the  lessor 
receiving  half  of  the  net  profits  after  deducting 
expenses  and  losses,  obostltutes  a  partnership  be- 
tween the  parties  so  as  to  render  the  lessor  liable  to 
a  party  fitting  up  the  buildings.  Brownlee  v. 
Allen  (1865)  a  Mo.  128. 

Facts  showing  the  pooling  of  Interesta  In  the 
property  upon  certain  conditions,  for  the  purpose 
of  development  and  sale  and  division  of  the  pro- 
ceeds to  the  respective  interests  of  the  parties,  to 
which  end  the  plaintiff  conveyed  to  defendant  an 
undivided  one-third  Interest  to  secure  the  neces- 
sary development  of  the  property*  and  to  engage 
his  efforts  In  negotiating  a  sale,  the  defendant 
agreeing  to  develop  and  to  consummate  a  sale  for 
their  mutual  advantage,  under  the  express  agree- 
ment that  defendant  would  bear  all  expense  of  de- 
velopment and  of  negotiating  the  sale,  in  consider- 
ation of  the  right  to  retain  two  thirds  of  the  pro- 
ceeds derived  theref rom«  and  to  account  and  pay 
over  to  plaintiff  one  third  of  the  gross  proceeds  de- 
rived from  the  sale,  constitute  a  partnership  rela- 
tion in  respect  to  the  property  and  the  enterprise 
of  which  it  is  the  subject*  Mcintosh  v.  Perkins 
a888)18Mont.l«l. 

Property  purchased  by  one  partner  with  the 
money  of  the  firm,  and  held  by  such  partner  and 
his  wife,  is  partnership  assets  and  should  be  applied 
in  discharge  of  the  firm  liabilities,  upon  the  ground 
that  the  partners  hold  to  each  other  the  relation  of 
trustee  and  ee&hu  que  Uiut,  and  the  fact  that  a 
trustee  invests  trust  property,  or  that  which  it  rep- 
resents, in  the  name  of  his  wife,  gives  her  no  right 
to  the  property  as  against  the  cestui  que  trvst. 
Partridge  v.  Wells  (1878)  80  N.  J.  Eq.  176. 

Where  a  testator,  a  man  of  means,  and  his  son 
entered  into  copartnership  as  general  real  estate 
dealers  and  agents,  two  equal  undivided  third- 
parts  of  a  taract  of  land  being  conveyed  to  the 
father  and  son  as  tenants  in  common,  the  deed  in- 
dicatlog  nothing  diowing  a  partnership,  the  same, 
however,  being  paid  for  with  partnership  moneys, 
the  son  in  the  firm  books  charging  one  half  the 
oosts  to  his  father,  the  other  to  himself,  no  prior 
account  existing  in  their  books  with  "real  estate," 
a  subsequent  account  with  real  estate  being  opened 
charging  iHl  costs  of  recent  purchases,  and  also 
two  thirds  of  the  property  in  question,  each  partr 
ner  being  credited  in  the  ledger  with  one  half  of  its 
value,  the  property  being  subsequently  improved 
at  the  expense  of  the  partnership,  the  rents  being 
accounted  for  in  the  partnership  and  the  taxes,  re- 
pairs, and  improvements  paid  for  out  of  partner- 
ship funds,  a  partnership  exists  as  to  such  prop- 
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erty.  Harney  v.  First  Nat.  Bank  of  Jersey  City  (N. 
J.)  May  1&.  18M,  following  Baldwin  v.  Johnson  (1881) 
1 N.  J.  Eq.  441. 

So  where  the  complainant*s  intestate  and  the  de- 
fendant owners  in  equal  shares  of  real  estate 
agreed  that  the  property  should  during  the  Joint 
lives  of  them  and  of  the  widow  of  the  testator,  be 
considered  and  conducted  by  them  as  partnership 
property,  t)ouDd  for  the  support  of  the  widow 
during  her  life,  to  contribute  Jointly  to  the  sup- 
port of  the  widow  and  to  the  expense  of  managing 
the  property,  and  the  payment  of  taxes,  keeping 
an  account  of  the  proceeds  of  the  sale  of  the  pro- 
duce of  the  property,  and  of  the  money  required 
to  be  expended  in  the  support,  the  money  allowed 
or  advanced  to  the  widow  by  either,  being  credited 
in  the  partnership  accounts,  and  that  on  the  death 
of  any  one  of  the  three  there  should  bean  account* 
the  agreement,  although  by  parol,  constitutes  a 
partnership  and  the  agreement  is  not  within  the 
statute  of  frauds.  Personette  v.  Pryme  (1881)  84  N. 
J.  Bq.2B. 

And  evidence  showing  that  the  copartnership 
funds  have  been  used  for  real  estate  occupied  and 
enjoyed  by  the  copartnership,  and  in  payment  of 
all  expenses  incident  to  its  ownership  including 
annual  taxes,  charges  for  alteration,  improve- 
ments, and  repairs,  a  large  portion  of  the  property 
being  actually  occupied  by  the  firm  in  its  business, 
sulBciently  shows  that  such  property  is  that  of  the 
copartnership.  Tarbel  V.  Bradley  (1878)  7  Abb.  N. 
a  279,  affirmed  Tarbell  v.  West  (1881)  86  N.  Y.  880L 

In  an  action  to  set  aside  two  deeds  of  land,  upon 
the  ground  that  it  was  purchased  with  the  funds  of 
a  copartnership  composed  of  the  plaintiff  and  de- 
fendant, evidence  showing  the  plaintiff  and  de- 
fendant to  be  entitled  to  the  net  profits  of  the  part* 
nership  business  carried  on  by  them,  and  the  pur- 
chase of  the  land  out  of  such  profits,  sulBciently 
shows  that  the  land  is  subject  to  the  partnership 
agreement.  Maloy  v.  Associated  Lace  Makers  OOb 
(1800)  80  N.  T.  8.  B.  153. 

Where  a  bond  and  mortgage  executed  by  three 
persons  on  leasehold  property,  the  principal  value 
of  which  was  in  a  white  lead  manufactory  with 
steam  engine,  machinery  and  other  fixtures  with 
which  the  mortgagors  conducted  the  business  to- 
gether, the  premises  being  insured  in  the  name  of 
two  of  them;  the  three  depositing  the  bond  and 
mortgage  with  the  mortgagee  for  the  purpose  of 
raising  money  on  their  behalf;  such  mortgagee 
giving  no  consideration  but  some  time  afterwards 
deliveriog  the  documents  to  another  as  security 
tor  a  loan  of  stocks  made  to  him  thereon,  such 
stocks  not  being  replaced  when  due:  the  two  part- 
ners assigning  the  policy  of  insurance  upun  re- 
quest, the  nature  of  the  property  and  the  business 
conducted,  and  the  Joint  interest  of  the  mort- 
gagors, make  them  partners.  Day  v.  Perkins  (1845) 
SSandf.  Cb.  860,  7  L.  ed.  68S. 

Real  estate  which,  although  recorded  in  the  in- 
dividual names  of  three  members  of  the  partner- 
ship firm,  is  purchased  by  moneys  of  the  copart. 
nership  and  charged  upon  the  firm  books,  oooupied 


490 


Mabtland  Coubt  op  ArrEALfl. 


Dec, 


them  as  individuals,  and  not  in  any  way 
derived  from  the  partnership,  as  to  give 
priority  to  firm  creaitors  over  their  separate 
creditors,  simply  by  making  entries  in  their 
books,  and  treating  it  between  themselves  as 
partnership  property,  without  giving  some 
notice,  or  doing  some  acts  equivalent  to  no- 
tice, to  their  individual  creditors.  The 
agreed  statement  of  facts  does  not  show  that 
the  appellant  had  notice  of  any  facts  that 
should  have  put  its  officers  on  inquirv.  The 
statement  is  not  as  full  as  it  might  have 
been.    It  does  not  even  show  what  business 


the  firm  was  engaged  in.  But  from  the  ar- 
guments, and  what  we  gather  from  the  rec- 
ord, we  assume  tbat  they  were  manufacturing 
paper.  Nor  is  it  definitelv  stated  whether 
the  business  was  conducted  io  one  or  more 
paper  mills,  although  it  is  shown  that  Will- 
iam H.  Hoilman  died  owning  real  estate 
consisting  of  three  paper  mills,  farm  lands, 
etc.  It  would  certainly  have  been  much 
more  satisfactory  if  the  facts  had  been  fully 
set  out,  so  as  to  enable  the  court  to  under- 
stand the  exact  character  and  extent  of  the 
use  of  the  real  estate  by  the  firm.     But  it  is 


by  the  firm  for  the  purposes  of  the  business,  the 
«zpeD8e8  of  mnintalaioff  It  being  paid  by  the  part- 
nership who  kept  it  Insuret)  and  entered  It  as  part 
of  the  copartnership  assets,  is  treated  in  every  way 
as  partnership  property  and  is  to  be  considered  as 
such.    Dawson  v.  Parsons  (1894)  10  Misc.  428. 

Where,  previous  to  the  final  oonsummation  of  a 
iwrtnership  arrangement,  the  defendant  purchased 
lands,  afterwards  selected  as  the  place  of  the  co- 
partaerBhip  business,  a  certain  number  of  the  lots 
•being  conveyed  to  the  plaintiff  and  the  other  lots 
to  the  defendants,  nart  of  the  capital  paid  in  being 
applied  in  payment  of  the  real  estate  and  in  Che 
erection  of  buildings  thereon  for  business  pur- 
poses, such  lands  formed  part  of  the  partnership 
estate.    Smith  v.  Dangers  (185S)  6 Sandf.  609. 

8o  a  contract  entered  into  by  one  partner  for  the 
purchase  of  land,  with  a  subsequent  agreement 
that  the  purchase  shall  be  made  for  the  Joint  bene- 
fit of  himself  and  two  others,  one  of  whom  con- 
tributed half  and  each  of  the  others  a  quarter  of 
the  purchase  money,  with  the  understanding  that 
the  title  should  be  taken  in  the  name  of  the  one 
partner  with  power  to  mortgage  it,  the  parties  pay- 
ing their  proportion  of  part  of  their  interest  on  the 
mortgage,  constitutes  them  partners  in  the  real  es* 
tate  purchased.  Williams  v.  Gillies  a876)  58  How. 
Pr.4S». 

The  case  of  Smith  v.  Jackson  0888)  2  Bdw.  Ch.  84, 
4  L.  ed.  298,  was  considered  in  the  case  of  Dawson 
V.  Parsons,  mpra,  as  no  longer  authority  in  the 
state  of  New  ITork,  in  so  far  as  it  held  tbat  real  es- 
tate could  only  become  partnership  property  by 
some  express  agreement  between  the  partners, 
and  that  the  mere  purchasing  thereof  with  Joint 
funds  and  taking  title  in  their  Jomt  names  was  not 
enough,  the  court  holding  that  the  purchase  with 
partnership  funds  and  its  use  for  partnership  pur- 
poses being  treated  by  the  members  of  the  copart- 
nership as  partnership  property,  together  with  the 
manner  in  which  the  accounts  are  kept,  whether 
the  purchase  money  is  severally  charged  to  the 
members  of  the  firm  or  whether  the  account 
treated  it  the  same  as  other  firm  property  as  to 
purchase  money,  incoming  expenses,  etc.,  are  con- 
trolling circumstances  in  determining  such  inten- 
tion, from  which  an  agreement  may  be  inferred* 
Dawson  v.  Parsons  (1894)  10  Bfisc  428. 

An  agreement  at  the  time  of  sale  of  a  half  inter- 
est in  a  grist  mill  for  a  partnership  in  the  mill  en- 
tered into  for  the  purpose  of  runmng  it.  another 
partner  being  subisequently  taken  in  who  pur- 
chased one  third  of  the  mill,  upon  an  agreement 
that  the  repairs  were  to  be  made  at  the  expense  of 
the  firm;  the  purchase  money  owing  by  the  two 
partners  to  be  paid  for  out  of  their  shares  of  the 
profits,— makes  the  mill  partnership  property  liable 
to  the  creditors  of  the  firm.  Parker  v.  Parker 
a878)  66  Barb.  80S. 

A  deed  in  ordmary  form  of  bargain  and  sale, 
namingfour  grantees  and  describing  them  as  com- 
posing a  firm  of  **  O.  F.  ft  Go.,**  G.  being  a  member 
of  the  firm  at  the  date  of  the  execution  of  the  deed, 
the  partnership  not  being  evidenced  by  writing, 


takes  efr ect  according  to  its  terms,  nor  is  it  ma- 
terial that  the  lot  is  paid  for  with  partnership  funds 
and  used  for  partnership  purposes,  the  legal  title 
to  an  undivided  fourth  passmg  to  him  incumbered 
only  by  an  equitable  lien  in  favor  of  the  other 
partners,  the  deed  not  being  void  under  the  statute 
of  frauds.  Coles  v.  Coles  (1818)  16  Johns.  160, 8  Am. 
Deo.28L 

And  where  the  grantees  formed  a  partnership 
prior  to  the  execution  of  the  conveyance  agreeing 
upon  the  capital,  and  the  proportion  thereof  to  be 
paid  m  by  each  partner,  and  the  amount  to  be  ap- 
plied to  the  purchase  of  partnership  real  estate, 
and  In  its  improvement,  and  in  the  supply  of  ma- 
ohinersr;  real  estate  purchased  pursuont  to  the 
agreement,  a  mortgage  being  taken  to  secure  a 
portion  of  the  purchase  money,  and  possession 
taken  of  the  premises  as  partners  and  money  act- 
ually expended  in  its  improvement,  the  copartners 
contributing  to  the  same,  constitutes  such  property 
in  equity  that  of  partnership  property.  HIscook 
V.  Phelps  (1872;  48  N.  Y.  97. 

Parties  agreeing  to  purchase  land  for  the  pur- 
pose of  erecting  a  mill  thereon,  one  partner  doing 
the  work,  the  other  findmg  the  money  and  ma- 
terial, the  land  being  paid  for  out  of  the  profits, 
the  outlay  and  work  reimbursed  and  paid  for,  and 
the  profits  and  losses  betog  shared  equally  between 
them  constitute  themselves  partners.  I^lkner  v. 
Hunt  (1875)  78  N.  CdTL 

The  memr>ers  of  a  land  syndicate  contributing  a 
certain  amount  of  money,  placing  it  in  the  hands 
of  trustees  to  purchase  and  Improve  land  with 
power  to  sell  when  improved,  the  proceeds  to  be 
distributed  among  the  shareholders;  the  right  of 
the  shareholders  to  participate  in  the  profits  aris- 
ing from  the  sale  of  the  land,— oonstitute  them- 
selves partners  as  to  such  profits.  Homer  v.  Meyers 
(1888)  29  Ohio  L.  J.  408. 

An  agreement  signed  by  the  parties  creating  an 
association  under  the  style  of  **  Grant's  Pass  Real 
Estate  Association,*^  makes  them  partners  UUer  m 
for  all  purposes  connected  therewith.  Kelley  v. 
Bourne  (1887)  16  Or.  478. 

Real  estate  contributed  to  the  capital  stock  of  a 
company  at  an  estimated  valuation;  afterwards  de* 
stroyed  by  fire  and  rebuilt  by  mutual  consent  with 
partnership  funds,  the  loss  falling  upon  the  firm, 
is  partnership  property  and  part  of  its  capital,  the 
contributing  partner  being  credited  with  its  value 
In  the  stock  account.    Clark^s  App.  <1872)  78  Pa.142. 

Where  the  surplus  estate  was  a  portion- of  the 
proceeds  of  real  estate  purchased  for  the  use  of  the 
firm,  and  wholly  paid  for  out  of  its  funds,  and 
greatly  enhanced  in  value  by  large  expenditure  of 
the  firm  upon  it,  treated  by  the  firm  as  part  of 
their  common  property;  used  exclusively  in  their 
business;  inventoried  as  a  part  of  their  common 
stock;  Insured  as  the  property  of  the  firm:  mort- 
gaged to  secure,  and  assigned  to  pay  thecompany^s 
debts  and  liabilities,— the  mere  fact  that  the  le^ 
title  thereto  was  originally  taken  In  the  name  of 
the  members  of  the  firm  as  tenants  in  common, 
and  tbat  when  their  assignment  was  released  tt ' 
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mdmitted  that  the  property  was  acquired 
under  the  will  of  William  H.  HoffmaD,  and 
by  the  deeds  of  Mr.  Vondersmlth  and  Mrs. 
Smyser,  and  tiiat  no  conveyance  was  made 
by  the  members  of  the  firm  to  the  partner- 
ship As  to  what  uses,  if  any,  this  firm, 
•engaj^ed  in  manufacturing  paper,  made  of 
the  farm,  dwellinur  houses,  and  other  prop- 
•erty  not  necessarily  incident  to  the  paper 
mills,  the  record  is  silent;  but  it  is  certain 
that,  without  some  notice  that  they  were 
treated  as  partnership  property,  nt)  one  deal- 
ing with  the  individual  members  of  the  firm 


would  be  expected  to  so  regard  it ;  and  the 
ordinary  use  of  that  kind  of  property,  such 
as  cultivating  or  renting  the  rarms,  occupy- 
ing or  renting  the  houses,  etc.,  would  not 
put  creditors  on  inquiry,  or  be  sufficient 
notice  that  they  were  treated  as  partnership 
property.  If  the  paper  mills  themselves, 
and  such  other  real  estate  as  would  properly 
be  used  in  connection  with  them,  were  treated 
by  the  partners  as  firm  propertv,  and  were 
so  used  as  to  give  notice  to  creditors  of  the 
individual  members  of  the  firm  that  they 
had  been  put  into  the  partnership  as  part  of 


cetumed  to  them  in  tbat  character,  could  not 
ocuDtervaii  the  decisive  presumption  arising  from 
the  source  of  the  funds  out  of  which  it  was  pur- 
ohased,  and  the  purposes  for  which  it  was  bought 
and  to  which  it  was  applied,  that  it  was  intended 
to  be  held  as  partnership  property.  lime  Bock 
Bank  v.  Phetteplace  (1P64)  8  R.  I.  66. 

8o  real  estate  divided  as  assets  between  the  part- 
ners, and  treated  as  stock  of  the  partnership,  ap- 
fnropnated  in  the  division  to  partnership  pur> 
poses,  allotted  with  other  property  of  the  firm  to 
pay  and  discharge  the  partnership  d«»bts,  is  to  be 
vegarded  as  part  of  the  partnership  stock.  Mur- 
rell  V.  Maudelbaum  (lflOe>  86  Tex.  2S. 

And  an  agreement  to  purchase  lands,  to  share 
equally  in  the  payment  thereuf,  to  the  equal  inter- 
«sts  of  the  parties  when  paid  for,  the  f^eed  being 
taken  in  the  name  of  one  for  the  benefit  of  the 
others,  constitutes  the  enterprise  a  partnership. 
Knauss  v.  Gaboon  ri801)  7  Utah,  182. 

Land  not  purchased  for  speculation,  but  for  the 
purpose  of  carrying  on  a  business  (furnace  oper- 
ations) an  ordinary  and  legitimate  subject  of  com- 
mercial partnership,  is  partnership  property. 
Brooke  v.  Washington  (1861)  8  Gratt.  IB48,  66  Am* 
Dec.  142. 

So  real  estate  purchased  by  a  member  of  a  bank- 
ing firm  in  his  wife*s  name,  with  moneys  taken  by 
bim  from  the  bank  without  the  knowledge  of  the 
other  partners,  such  moneys  being  part  of  an 
overdraft,  is  firm  property.  Daniels  v.  MoOor- 
mick  aSM)  87  Wis.  286. 

Evidence  showing  that  by  the  articles  of  oopait- 
oership  a  partner  contributed  a  distillery  and  fix- 
tures as  his  share  to  the  Joint  stock,  at  a  fixed  val- 
uation, being  paid  interest  on  its  value  as-  part  of 
the  capital  stock  before  any  division  of  profits,  the 
other  partners  receiving  interest  upon  their  cap- 
ital; a  United  States  lien  being  subsequently  se- 
cured by  the  partners  upon  the  property  as  that  of 
the  firm,  which  paid  the  taxes  and  insurance,  the 
property  being  entered  on  the  books  of  the  firm  to 
the  credit  of  such  partner  as  his  capital  invested 
in  the  busmern,  is  suiBcient  to  constitute  such 
property  in  equity  firm  property  so  as  to  be  sub- 
ject to  the  payment  of  the  share  of  the  losses 
•chargeable  to  such  partner,  the  court  approving 
<»f  the  hoidiog  in  Bergeron  v.  Richardott  (188St  66 
Wis.  129;  Riedeburg  v.  Schmitt  (1888)  71  Wis.  644. 

Upon  oral  evidence  that  real  estate,  upon  which 
the  partners  carried  on  their  busmess  and  upon 
which  they  expended  their  money,  was  part  of  the 
partnership  stock  contributed  by  them,  the  prop- 
•erty  wtil  be  treated  in  bankruptcy  as  that  of  the 
4lTm,  if  on  no  other  ground,  clearly  upon  that  of 
part  performance  of  the  contract.  Re  Earmer, 
Ex  varte  Griflin  diflB)  18  Nat  Bankr.  Reg.  207. 

Hie  joint  note  of  the  partners,  or  a  note  made 
%y  one  and  executed  by  the  others,  will  be  sufli- 
«ient  to  prove  a  partnership  where  one  contract  is 
made  in  the  firm  name,  and  the  succeeding  ones, 
whether  in  the  firm  name  or  not,  are  adopted  by 
<lt  and  taken  on  the  joint  account,  even  though  the 


securities  are  not  taken  in  the  firm  name.    B$ 
Warren  (1847;  2  Ware  (2  Da  vela)  822. 

Attorneys  and  counselors  at  law  extending  their 
partnership  business  to  speculations  in  real  estate 
on  an  extensive  scale,  the  name  of  the  firm  being 
freely  used  in  such  transactions,  constitute  them- 
selves partners  therein  where  it  is  impossible  for 
the  business  to  be  carried  on  in  the  manner  it  is  in 
the  partnership  name,  without  its  being  generally 
understood  that  a  partnership  exists.    Ifiid, 

A  partnership  exists  where,  by  the  terms  of  the 
partnership  agreement,  real  estate  is  brought  in 
by  one  partner  at  a  valuation.  Wiegand  v.  Oope> 
land  (1882)  14  Fed.  Rep.  118,  7  Bawy.  442. 

Where  the  facts  showed  a  purchase  at  the  com- 
mencement of  the  partnership,  part  of  the  consid- 
eration being  then  paid,  and  possession  taken  and 
used  by  the  partnership,  payment  of  the  balance 
from  the  profits  of  the  business;  Iraprovementa 
made  thereon  from  the  like  source:  the  tit  Ic  stand- 
ing in  the  names  of  the  iodivirlual  partners  in  pro- 
portion to  their  partnership  iDtcrtstg,  deeds  bcmg 
from  time  to  time  given  to  the  partucra  and  from 
the  settlement  of  the  partnership  acoouut,— such 
property  will  as  to  creditors  be  deemed  partner- 
ship estate  although  there  is  no  agreement  to  that 
effect.   Ames  v.  Ames  (1888)  37  Fed.  Rep.  80. 

Evidence  showing  the  naked  real  estate  in  point 
of  value  to  be  an  insignificant  part  of  the  firm  cap- 
ital invested  in  the  business,  the  greater  portion 
bemg  in  the  plant,  improvements,  and  good-will, 
the  value  of  the  business  carried  on  bemg  largely 
dependent  upon  the  circumstance  that  the  nature 
of  the  articles  manufactured  was  kept  on  the  mar- 
ket, raises  a  reasonable  inference  that  the  real  es- 
tate, plant,  and  improvements  and  the  personal 
property,  together  with  the  good- will,  aU  make  up 
an  entire  thing,  wlUch  1/  separated  into  parts  di- 
minishes its  value  and  loses  its  usefulness  as  an 
investment;  It  is  therefore  to  the  mterest  of  the 
partnership  to  have  the  real  estate  treated  as  part 
of  the  personalty  on  the  dissolution  of  the  firm,  for 
the  purpose  of  securing  a  prompt  and  profitable 
distribution  of  the  firm  assets,  the  presumption 
being  that  such  Is  the  intention  and  tacit  agree- 
ment of  the  partners.  Perin  v.  Meglbben  (1802)  6 
U.  S.  A  pp.  848, 68  Fed.  Rep.  88. 

An  agreement  between  parties  to  labor  together 
and  be  equal  partners  in  law  and  equity  of  tbm 
product  of  their  labor;  to  bear  the  expenses  and 
debts  incurred  by  carrying  on  business,  including 
the  raising  of  stock,  the  purchase  of  land  and 
other  property  sometimes  jointly  and  sometimes 
individually  extending  to  aU  busmess  in  which  any 
of  them  might  engage,  and  providing  that  in  case 
of  death  before  the  winding  up  of  the  firm  the 
oontlnuing  partners  should  take  all  the  property 
after  the  settlement  of  all  debts  and  claims,  con- 
stitutes property  purchased  on  the  joint  account 
or  in  the  names  of  the  partners  mdividually,  part- 
nership property.    Houston  v.  Stanton,  11  Ala.  4UL 

In  Galbraith  v.  Tracy  a804)  post,  — ,  168  m.  84, 
the  court  treated  real  estate  upon  which  the  part- 
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the  commoD  stock,  and  were  entered  on  the 
books  of  the  firm  in  such  way  as  to  comply 
with  the  statute  of  frauds,  then  the  partner- 
ship creditors  might  properly  be  given  prior- 
ity over  the  separate  creditors,  to  the  extent 
of  the  proceeds  of  sales  of  such  property. 
The  record  does  not  disclose  such  facts  as 
would  justify  us  in  determining  that  ques- 
tion; but,  as  the  decree  must  be  reversed, 
the  court  below  can  authorize  testimony  to 
be  taken  on  that  subject.  We  have  carefully 
examined  the  authorities  cited  by  the  coun- 
sel for  the  respective  parties,  as  well  as  many 


others,  and  have  found  considerable  apparent 
conflict  between  some  of  them.  But,  wlien 
the  facts  of  them  are  carefully  examined,  it 
will  be  found  that  the  most  of  them  are  in 
accord  with  our  conclusions,  which  might  be 
summarized  as  follows:  (1)  That  as  the 
farms,  houses,  and  similar  property  were  not 
purchased  with  partnership  funds,  for  part- 
nership purposes,  but  were,  as  far  as  the 
public  records. show,  the  separate  property 
cf  the  individual  members,  and  were  not  in- 
cident to  the  business  of  the  firm,  the  fact 
that  the  partners  entered  them  on  the  firm 


nen  oonduoted  the  businen  of  ralstnv  and  deal- 
iQgr  in  live  stock,  as  partnership  property,  the  same 
standing  in  their  joint  names,  and  beinff  pre- 
sumedly purchased  for  the  purposes  of  tbe  pcu't- 
nership,  and  regarded  by  them  as  partnership 
property. 

Where  two  persons,  tenants  in  common  under  a 
lease  of  coal  mines,  associated  themselves  toiretber 
for  the  purpose  of  mining,  shipping,  and  selling 
coal  during  the  existence  of  the  lease,  it  was  held 
that  such  lease  became  partnership  property. 
Patterson  v.  SlUlman  (1867)  28  Pa.  804. 

Where  parties  aoqutro  a  mining  claim,  working 
some  and  extracting  the  mineral,  sharing  the  pro- 
fits and  loss  between  them,  a  partnership  exists 
even  though  there  be  no  express  agreement  to 
that  effect    Duryea  v.  Burt  (1867)  26  Cal.  668. 

Where  the  deed  in  evidence  showed  that  the 
premises  were  conveyed  to  tbe  partners  in  their 
individual  names.  It  was  held  that  the  evidence  un- 
explained would  make  them  tenants  in  common  at 
law,  but  that  in  equity  if  purchased  with  partner- 
ship funds  the  premises  would  be  regarded  as  part- 
nenhip  assets  where  it  was  bought  and  occupied 
for  the  firm  business,  the  presumption  being  that 
it  was  paid  for  with  partnership  moneys.  Haynes 
▼.  Brooks  (1871)  8  N.  Y.  a  v.  Proc.  Rep.  106. 

Whether,  where  partnership  funds  are  vested  in 
vacant  lots,  or  other  real  estate  not  necessary  or 
intended  for  the  use  of  tbe  firm  in  carrying  on  its 
business,  the  purchase  being  for  speculation  and 
as  an  investment  of  partnership  funds  not  needed 
to  carry  on  the  regular  business  of  tbe  partnership, 
the  same  principle  is  to  prevail,  was  a  question  not 
decided  by  the  court  In  Buck  v.  Winn  (1860)  11  B. 
Mon.  820,  but  It  was  said  to  be  the  better  opinion 
that  in  such  a  case  equity  would  consider  the  prop- 
erty as  forming  a  part  of  the  partnership  fund,  and 
subject  to  tbe  same  disposition  as  personal  prop- 
erty, liable,  however,  to  be  conveyed  or  charged 
by  one  partner  on  his  indlvidunl  account  to  the  ex- 
tent of  his  legal  title,  if  the  purchaser  accepts  bona 
fide  without  notice  of  the  partnership  rights,  there 
being  nothlnir  In  the  condition  of  the  property  or 
in  the  transaction  from  which  notice  might  reason- 
ably be  inferred. 

Where,  in  an  action  for  the  dissolution  of  a  part- 
nership and  accounting,  it  was  claimed  that  the 
real  estate  ordered  to  be  sold  was  the  individual 
property  of  one  of  the  partners,  it  was  held  that 
evidence  that  it  was  bought  while  the  partners 
were  partners,  part  of  the  consideration  being  a 
note  sriven  by  tbe  firm  and  money  borrowed  by  the 
claimant  on  his  own  note,  and  it  was  subsequently 
paid  by  the  firm,  the  property  was  used  in  the 
prosecution  of  the  business,  and  was  assessed  as  the 
firm^s  property,  and  the  taxes  were  paid  and  cred- 
ited to  the  partners  paying  them  on  the  firm*s 
books,  and  that  such  real  estate  was  bought  as  a 
firm  and  for  the  firm,  and  had  always  been  used  in 
its  business,  was  suffldent  to  justify  the  court  In 
finding  It  partnership  real  estates  Roberts  v.  Kl- 
dreda887)78Oal.80i. 
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XXL  Facta  and  drcvmstaneeB  held  not  tuffieientto 
create  a  partnerthii)  in  reed  estate. 

Partnerships  may  be  found  in  the  possession  and 
use  of  real  estate  of  which  partners  either  have  no 
title  or  hold  the  same  as  tenants  In  common,  and 
such  real  estate  forms  no  part  of  the  assets  of  snob 
firm.    Hammond  v.  Paxton  (1886)  68  Mich.  998. 

A  Joint  purchase  of  land  by  two  does  notoonstl* 
tute  a  co-partnership  in  respect  thereto,  nor  doea 
an  agreement  to  share  tbe  profits  and  losses  of  the 
sale  of  land  create  a  partnership,  the  parties  being 
only  tenants  In  common.  Clark  v.  Bidway  (1888) 
142  U.  8.  682, 86  L.  ed.  1157. 

Where  the  real  estate  in  consideration  is  not  pur- 
chased with  partnership  funds,  nor  any  common 
capital  withdrawn  from  the  power  of  creditors  to 
make  the  purchase,  nor  is  any  agreement  entered 
into  that  the  property  thus  owned  in  common  shall 
become  partnership  stock,  or  constitute  any  part 
of  tbe  capital  of  the  firm  in  the  business  carried 
on,  it  Is  not  partnership  stock.  Alexander  v* 
Eimbro  (1678)  49  Miss.  629. 

And  real  estate  purchased  by  a  partner  In  hie 
own  name  and  not  intended  or  used  for  partner- 
ship purposes  is  not  partnership  property.  Ck)x  v* 
McBumey  (1B49)  2  Sandf.  561. 

A  firm  leasing  real  estate  from  a  partner  who 
purchased  it  in  bis  own  name  cannot  claim  the 
land  as  partnership  property  though  it  erected 
business  premises  thereon.  81emmer*s  App.  (1868) 
58  Pa.  168, 98  Am.  Doc.  266. 

Partners  engaged  as  such.  In  a  particular  busi- 
ness spedtled  In  their  articles,  buying  land  not 
necessary  to  their  business  but  with  views  and  pur- 
poses beyond  and  outside  of  It  bold  such  land  as 
tenants  In  common  and  not  as  partnership  prop- 
erty, and  the  fact  that  the  purchase  money  la 
taken  out  of  the  capital  or  tbe  profits  of  the  part- 
nership business  does  not  alter  the  case,  nor  doea 
it  seem  that  the  deed  having'  been  taken  In  tbe 
name  of  one  partner  changes  his  equltatile  relation 
to  the  other.    Coder  v.  Huling  (1886)  27  Pa.  84. 

If  real  estate  is  purchased  by  a  partner  with 
moneys  withdrawn  bv  him  from  the  firm,  with  the 
knowledge  and  consent  and  acquiescence  of  hie 
copartners,  under  circumstances  which  show  that 
such  withdrawal  was  a  loan,  tbe  property  so  pur- 
chased will  be  bis  Individual  property  and  not  the 
firm  s,  but  if  the  evidence  does  not  show  that  such 
withdrawal  amounted  to  a  loan,  the  property  will 
not  be  considered  his  individual  property,  even 
though  be  may  purchase  for  his  own  use  and  in  hie 
own  name.    Hunt  v.  Benson  (1841)  2  Humph.  450. 

Where  the  land  Is  purchased  with  the  flrm^s  check 
from  Its  funds,  tbe  conveyance  being  made  to  the 
copartners  as  tenants  in  common,  without  refer* 
ence  to  any  partnership,  the  payment  of  the  money 
from  the  copartners*  fund  Is  prima  fade  evidence 
of  an  intention  to  treat  the  property  purchased  as 
copartnership  property,  but  where  tbe  land  is 
neither  intended  nor  used  for  partnership  pur* 
poses,  raises  a  question  requiring  much  less  evl* 
denoe  to  overcome  the  presumption  arising  froos 
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t)00k8,  and  treated  them  as  firm  property,  U 
QOt  suiHcient  to  change  them  Into  partDerahip 
property,  and  the  proceeds  of  safes  of  them 
should  be  applied  to  the  payment  of  the 
claims  of  iDdividual  creditors  prior  to  those 
of  the  partnership  creditors.  (2)  That  if 
the  paper  mills,  and  such  other  real  estate 
connected  therewith  as  would  be  necessary 
for  the  convenient  and  proper  conduct  of  the 
business,  were  treated  by  the  partners  as 
partnership  property,  were  put  into  the  firm 
business  as  part  of  the  common  stock,  and 
were  so  entered  in  the  books  of  the  firm  as 


to  comply  with  the  statute  of  frauds,  then 
the  partnership  creditors  should  hare  priority 
over  the  general  creditors  of  the  individual 
partners,  in  the  distribution  of  the  proceeds 
of  sale  of  such  property,  provided  this  class 
of  property  was  so  used  as  to  give  notice  to 
the  latter  that  it  was  treated  as  partnership 
property,  and  was  substantially  involved  in 
the  business  of  the  firm. 
There  is  still  another  question  to  be  dis- 

f^osed  of.     It  is  contended  that  the  appellant 
s  estopped  from  claiming  that  the  real  es* 
tate  is  individual  and  not  partnership  prop- 


the  payment  of  the  money.   Providence  v.  Bollock 
<1884)  14  R.  L  8S8. 

Id  Smith  v.  Wood  (1880)  1  N.  J.  Eq.  74,  the  court 
doubted  whether  land  purchased  by  partners'ln 
trade  was  as  between  themselves,  or  as  between 
themselves  and  their  creditorB,  to  be  considered  as 
real  or  persanal  estate,  but  held  that  where  no 
claim  of  the  creditors  Interfered  and  the  partners 
bad  not  oousldered  the  property  as  partnership  as- 
sets^bu  t  had  dealt  with  it  as  real  estate  and  conveyed 
their  several  shares  from  iime  to  time,  it  was  to  be 
ooosidered  as  real  property  and  all  balance  due 
upon  a  bond  of  one  partner  for  purchase  money 
due,  was  a  claim  against  the  property  and  not  a 
partnenfhip  debt. 

The  mere  fact  that  two  or  more  persons  make  use 
of  property  in  which  their  interests  are  apparently 
several  for  partnership  purposes,  does  not  indicate 
an  understanding  that  It  is  partnership  estate. 
Reynolds  ▼.  Ruckman  (1870)  86  Mich.  80. 

If  the  lands  are  not  in  terms  put  in  as  a  part  of 
the  stock,  and  one  of  the  partners  has  no  interest 
tn  them  whatever  beyond  the  present  right  of  use 
with  the  rest  of  the  firm,  the  articles  of  partnership 
do  not  make  the  land  partnership  property.  Gor- 
don ▼.  Gordon  (1888)  48  Mich.  50L 

Although  real  estate  may  be  held  in  the  Joint 
name  of  two  or  more  persons,  yet  if  there  is  no 
proof  that  it  was  purchased  with  partnership  funds 
for  partnership  purposes,  it  will  be  considered  as 
held  by  the  partners  as  Joint  tenants,  or  tenants  in 
common.   Pepper  v.  Pepper  (1887)  84  QL  App.  816. 

If  real  estate  is  not  paid  for  with  partnership 
funds,  but  each  partner  purchases  his  interest  and 
pays  for  it  with  bis  own  funds,  the  presumption 
arises  that  the  parties  do  not  intend  to  hold  it  as 
partnership  property  but  as  real  estate,  subject  to 
«11  the  incidents  of  a  tenancy  in  common;  such 
presumption,  however,  is  rebuttable.  Wilhlte-y. 
Boulware  0SB9)  88  Ky.  160. 

flven  though  used  for  their  joint  purpose,  in  the 
absence  of  an  agreement  that  it  shall  be  so  consid- 
ered. McGrath  v.  Binclaf r  (ISTf)  65  Miss.  80;  Alex- 
ander ▼.  Kimbro  (1878)  40  Miss.  5S30. 

Land  bought  by  partners,  and  paid  for  out  of 
partnership  funds,  but  not  for  the  use  or  conven- 
ience of  the  copartnership  business,  or  for  the  pur- 
poees  of  the  copartnership,  rests  in  the  individual 
partners  as  tenants  in  common,  as  real,  and  not 
as  personal  property.  Price  v.  Hicks  (1874)  14  Fla. 
666. 

If  it  is  not  shown  that  the  property  in  question  is 
osed  for  partnership  purposes  and  as  a  means  of 
continuing,  facilitating,  and  enlarging  the  busi- 
ness, or  even  for  any  one  of  those  objects,  it  Is  not 
partnership  property  within  the  rule,  and  is  there- 
fore not  impressed  with  the  characteristics  of  per- 
eonalty,  and  is  consequently  liable  to  attacAiment 
for  the  individual  debts  of  partners.  Bank  of 
tiouisville  V.  Hall  (1871)  8  Bush,  672. 

Thus  where  two  persons  purchased  land  jointly, 
and  afterwards  one  of  them  built  thereon  with 
the  consent  of  the  other,  without  any  agreement 
between  them  to  share  the  profits  and  loss  of  the 
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joint  undertaking,  they  are  not  partners,  their  re- 
lation being  only  that  of  tenants  in  common;  and 
for  the  money  expended  in  such  erections  the 
party  becomes  liable  for  his  share  of  the  portion  as 
for  money  laid  out  at  his  request.  Bikes  v.  Work 
0866)  6  Gray,  483;  Merrill  v.  BarUett  (1828)  6  Pick.  46; 
Tborndlke  v,  DeWolf,  Id.  ISO. 

8o  an  agreement  entered  into  between  two  teo- 
ants  in  common,  to  erect  mills  upon  the  property 
at  their  Joint  expense,  and  for  the  working  of  the 
same  thereafter,  dividing  the  profits,  creates  no 
partnership  with  relation  to  the  real  estate,  and  no 
claim  attaches  to  the  realty.  Moody  v.  Rathbuxn 
(1802)  7  Minn.  88. 

And  where  the  title  to  the  tend  by  the  use  of 
which  the  business  Is  carried  on  Is  in  common; 
nothing  in  the  conveyances  Indicating  that  it  is 
partnership  property;  one  partner  mortgaging  his 
interest;  the  partnenhip  artlolee,  recorded  in  the 
oflloe  of  the  register  of  deeds,  showing  that  the 
partners  are  to  occupy  for  the  purposes  of  their 
business,  and  further  that  one  third  of  the  amount 
is  paid  therefor  by  the  incoming  partner  who  is 
entitled  to  an  equal  undivided  third,— such  real  e^ 
tate  Is  not  partnership  property.  Gk>rdon  y.  Goiw 
don  (1888)  48  Mich.  60L 

Real  estate  purchased  and  paid  for  with  the  firm 
note  in  the  name  of  one  partner,  who  is  debited 
with  the  expenses  and  discount,  and  renewal  of 
the  note,  and  taxes  payable  upon  such  property.  In 
the  partnership  account,  is  not  partnership  stock, 
and  the  profits  produced  thereby  are  the  Individ* 
ual  property  of  the  partner.  Hay*s  App.  (1880)  81 
Pa.  266. 

Where  an  agreement  between  partners  relates  to 
the  sale  of  standing  timber  to  be  removed  at  a  f  u* 
ture  date  from  land  of  one  partner,  with  a  future 
partnership  agreement  as  to  the  remainder,  the 
agreement  Is  not  a  partnership  transaction  but 
the  Individual  engagement  of  the  parties  with  each 
other  and  not  being  performed,  the  property  Is  not 
that  of  the  partnership.  Reid  v.  MoQuesten  (1881> 
61 N.  H.  481;  Glover  ▼.  Tuck  (1840)  24  Wend.  1&8L 

A  mere  executory  agreement  amounting  to 
nothing  more  than  a  contract  to  purchase  a  house, 
the  house  being  yet  to  be  built,  constitutes  no 
partnership.    Demarest  v.  Kooh  a881)  120  N.  Y.  218. 

A  conveyance  of  the  family  homestead,  furni- 
ture, and  other  property  connected  with  it  by  a 
father  to  bis  sons,  in  consideration  of  their  joint 
undertaking  to  pay  his  outstanding  debts  and  to 
support  bim  and  his  wife  for  life,  the  eyidence  not 
showing  any  agreement  between  the  sons  to  make 
the  property  partnership,  one  son  taking  a  power 
of  attorney  to  hold  and  manage  the  property,  ful- 
filling the  promise,  and  maintaining  bis  father  and 
mother  till  their  death,  and  operating  the  farm, 
does  not  ofwrate  to  create  a  partnenhip  as  to  the 
real  estate.    Howe  ▼.  Howe  (1868)  90  Mass.  7L 

An  allegation  that  real  estate  bought  in  the  name 
of  one  partner  is  so  purchased  with  the  firm^ 
money,  under  an  express  agreement  that  such 
property  Is  to  be  the  firm's,  will  not  uphold  a  suit 
for  specific  performance  of  such  agreement  whers 
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trty  by  reason  of  its  signing  a  recommenda- 
tion to  the  court  to  ratify  its  sale  reported 
May  1,  1894,  bv  Jo])n  B.  Ramsay,  one  of 
the  trustees.  Mr.  Ramsay  and  Mr.  Sqhott, 
the  trustees,  differed  as  to  the  propriety  of  a 
sale  of  the  property  remaining  unsold,  at 
the  price  which  had  been  offered  ;  the  latter 
thinkinff  that  in  time  a  better  price  could  be 
obtained,  while  the  former  thought  it  best 
to  sell  at  once.  Mr.  Ramsay  reported  the 
sale,  and  Mr.  Schott  was  required  to  show 
cause  why  it  should  not  be  made.  The  Amer- 
ican National  Bank,  of  which  Mr.  Schott  was 


cashier,  was  the  only  creditor  opposing  the 
sale,  and  Mr.  Ramsay  undertook  to  secure 
the  concurrence  of  enough  creditors  to  oyer- 
come  the  opoosition  of  that  bank.  Accord - 
inglyi  the  J^ational  Mechanics'  Bank,  of 
which  Mr.  Ramsay  was  president,  and  which 
was  the  largest  creditor,  signified,  through 
its  attorneys,  who  were  also  attorneys  for  tne 
trustees,  its  concurrence  in  the  sale,  to  the 
officers  of  the  appellant,  which  was  the  next 
largest  creditor,  and  sought  their  consent. 
It  was  explained  to  them  that  by  the  pro- 
posed sale  the  creditors  of  William  H.  Hoff- 


the  eyldenoe  does  not  prove  such  spectflo  agree- 
meot.    Russell  ▼.  MlUer  (1878)  26  Mich.  1. 

A  single  special  adventure  of  a  Johit  account,  in- 
yolving  the  payment  in  equal  proporUons  of  desig- 
nated sums  of  money,  amounts  to  a  mere  com- 
munity of  Interest  in  the  property,  and  the  agree- 
ment to  share  the  profits  and  losses  on  the  sale  of 
the  land  creates  no  partnership,  the  parties 
being  merely  tenants  in  common,  and  there- 
fore an  action  at  law  will  lie  for  recovery  of 
monejrs  as  t)etween  the  parties.  Clark  v.  Sidway 
(1808)  14S  U.  &  682, 85  L.  ed.  11A7.  To  the  same  effect, 
Jordan  y.  Scale  (1887)  79  Me.  680:  Owinnetb  y. 
Thompson  (IWH)  9  Pick.  81,  19  Am.  Dec  860;  Haven 
y.  Meblgarten  (1867)  19  HI.  91;  Fowler  v.  Fowler 
0882)  60  Ck>nn.  266;  Dickinson  v.  Wflllams  (1868)  11 
Cash.  268, 60  Am.  Dec.  142;  Fisher  y.  Kinaston^s  Bs- 
tate  a846>  18  Vt,  480;  Fanoing  v.  Cbadwlck  0826)  3 
Pick.  420, 16  Adl  Dec.  288:  Goles  v.  Coles  (1818)  16 
Johns.  159, 8  Am.  Dec  281;  Galbreath  v.  Moore  (1888) 
t  Watts,  80;  Harding  y.  Foxcrof 1 08291 6  Mc  76. 

Tenants  In  common  of  real  estate  conveyed  to 
them  by  separate  deeds,  eacb  paying  for  the  por- 
tion conveyed  to  him  and  owninir  an  undivided  half, 
do  not^  by  afterwards  entering  into  a  parol  part- 
nership whereby  such  property  is  to  be  considered 
as  belonging  to  the  firm  and  using  it  for  firm  pur- 
poses, render  It  liable  as  firm  pioperty  for  the 
payment  of  the  partnership  debts,  as  against  sepa- 
rate creditors  wbo  have  given  credit  to  the  part- 
ners individually  upon  the  strength  of  the  part- 
ners being  tenants  in  common.  Fsrker  y.  Bowles 
0876)  57  N.  H.  491. 

A  number  of  individuals  owning  land  do  not  by 
the  mere  act  of  associating  themselves  together  as 
partners  invest  the  firm  with  a  title  to  tbelr  real 
estate,  nor  can  a  firm  by  the  mere  act  of  incorpor- 
ating tbemselves  by  the  rame  name,  invest  the  cor- 
poration witii  the  title  to  the  real  estate  owned  by 
the  firm.    Osrothers  y.  Alexander  (1880)74  Tex. 


Where  the  deed  does  not  state  that  tbe  purchase 
Is  made  by  the  partners  for  the  use  of  the  firm,  nor 
describe  them  as  partners,  but  merely  states  a  con- 
veyance to  them  as  individuais,  such  deed  may  be 
misleading  as  to  creditors  or  purcbasers,  and  there- 
fore the  doctrine  as  to  its  being  partnership  prop- 
erty does  not  properly  apply.  Forde  v.  Heiron 
aB14)4Mnnf.81«. 

Where  every  particle  of  property  l>oth  real  and 
personal,  except  household  furniture  and  apparel, 
together  with  the  liabilities,  was  put  into  common 
stock,  without  any  express  provision  as  to  future 
acquisitions  or  liabilities,  each  devesting  of  all  pres- 
•nt  possessions  and  binding  himself  to  apply  him- 
self faithfully  and  diligently  to  tbe  business,  there 
being  no  ground  for  supposing  that  tbe  parties  ex- 
pected any  such  thing  as  the  Individual  property 
or  liabiUtaes,  there  is  not  strictly  speaking  a  part- 
nership, but  rather  a  universal  botch  pot  of  all 
their  properties  and  liabilities.  Bice  y.  Barnard 
(1848)  20  Vt  470, 60  Am.  Dec.  64. 

An  agreement  between  partners  engaged  in  the 
tonslneas  of  "'real  estate  and  note  brokers**  to  f  ur- 
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nish  Information  as  to  bargains  in  real  estate,  and 
give  the  partners  tbe  option  of  taking  the  benefits 
of  such  bargains,  does  not  enlarge  tbe  scope  of  the 
partnership  business  so  as  to  include  therein  the 
purchase  and  sale  of  real  estate  on  a  joint  account. 
Latta  y.  Kilboum  (1888)  160  U.  &  624, 87  L.  ed.  1169. 

And  no  partnership  will  take  place  until  tbe  con- 
templated event  actually  ocoura    IMd, 

A  description  of  tbe  premises  upon  a  transfer  of 
a  business,  as  follows:  "Tbe  property  known  and 
described  as  the  Mobile  Daily  and  Weekly  News- 
paper, and  all  the  property  and  materials  in  and 
belonging  to  the  printing  estaMishment  thereof 
and  of  the  Job  printing  and  book-binding  establish- 
ment, and  of  the  olBoes  connected  tberewith,  with 
the  right,  contracts,  and  privileges  attached 
thereto;  and  Including  and  embracing  the  property 
mortgaged,**— does  not  include  premises  used  by 
the  firm  for  business  purposes  wbicb  are  tbe  sole 
property  of  an  individual  pNrtn?r  the  use  tbereof 
ceasing  on  tbe  termination  of  tbe  partnership 
there  being  no  express  contractor  lease.  Kapler 
y.  Gulf  City  Paper  Co.  (1879)  64  Ala.  880. 

Where  tbe  parties  were  engaged  in  mining  opei^ 
ations  under  articles  of  partnership  containing 
provisions  for  the  getting  of  mineral  substance* 
and  developing  tbe  same  with  provisions  for  sell- 
ing the  same,  or  the  rights,  privileges,  or  leases,  or 
any  land  tbe  title  to  which  the  firm  migb.t  secure, 
tbe  enterprise  to  enbance  tbe  purobase  of  tbe  title 
to  any  coal  or  mining  lands  in  fee,  a  purchase 
made  by  a  partner  of  land  without  authority,  the 
articles  being  explicit  that  no  member  of  the  firm 
less  tban  tbe  whole  bad  authority  to  buy,  conferred 
no  title  to  such  property  by  the  firm  which  waa 
not  bound  by  tbe  purchase.  Judge  v.  Braswell 
(1877)  18  Bush,  69.  28  Am.  Bep.  186. 

Beai  estate  purchased  by  partners  and  others  In 
a'form  showing  a  conveyance  to  them  in  their  in» 
dividual  names  as  joint  owners  and  tenantajn  spe- 
cific proportions,  with  an  agreement  staling  tbe 
liability  of  each  to  be  equal  to  bis  individual  inter- 
est, as  shown  by  the  purchase;  providing  for  tbe 
reimbursement  and  a  lien  in  favor  of  any  party 
paying  more  than  hia  proportion  of  tbe  indebted- 
ness; none  of  the  firm  money  being  used,  although 
there  was  a  subsequent  entry  In  tbe  boola  showlng- 
what  might  have  been  an  intention  to  treat  it  as 
partnership  property,  if  proved,  is  not  partnership- 
property.    Lindsay  v.  Race  (Mich.)  Dec  18, 1894. 

Every  fact  essential  to  the  plaintiff's  title  to 
maintain  his  bill  and  obtain  tbe  relief  sought 
most  be  stated,  and  no  proof  can  be  offered  nor  can 
relief  be  granted  upon  matters  not  charged  in  the 
bill;  where,  therefore,  neither  tbe  pleadings  nor  the 
proofs  showed  any  ground  for  holding  real  prop- 
erty, or  tbe  proceeds  of  its  sale  as  partnership^ 
property,  the  cross-bill  not  seeking  an  account  of 
tbe  partnership  property  or  showing  the  state  of 
accounts  between  tbe  partners,  no  proof  being- 
taken  upon  tbe  point,  it  Is  erroneous  to  decree  that 
tbe  alleged  partner  is  entitled  to  any  interest  in 
the  avails  of  such  real  estate.  Bowman  y.  0*B«IIIf 
0866)  81  Miss.  26L 
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man  &  Sons  would  get  about  8S(  per  cent  of 
tbeir  claims,  and  it  was  thought  that  the  con- 
currence of  two  such  large  creditors  would 
influence  the  others.  It  is  apparent  that  ap- 
pellant fullj  understood  that  the  33^  per 
cent  was  to  come  from  the  sale  of  the  prop- 
erty mentioned  in  these  proceedings.  The 
appellant,  the  Mechanics'  mnk.  and  another 
creditor  signed  a  paper  requesting  the  court 
to  ratify  the  sale,  whereupon  Mr.  Ramsay 
sent  out  a  circular  letter  to  the  creditors  of 
the  firm,  asking  their  concurrence  in  the  sale ; 
stating  that  the  proposed  sale  would  pay  the 


creditors  about  38^  per  cent  of  their  claims, 
and  that  these  two  banks  approved  of  it.  It 
is  admitted  that  tlie  officers  of  the  Union 
Bank  asked  the  counsel  for  the  trustees  and 
Mechanics*  Bank  whether  the  signing  of  the 
concurrence  to  the  sale  would  affect  the  claim 
of  the  Union  Bank,  and  *'were  told  that  it 
would  not,  and  that  it  only  meant  an  assent 
to  said  sale  at  the  price  proposed.  But  noth- 
ing was  said  by  either  side  as  to  the  claim 
against  the  property,  as  Individual  or  tirm 
property."  We  do  not  think  the  facts  stated 
in  the  record  are  sufficient  to  estop  the  ap- 


Where  the  contract  shows  a  purchase,  upon  cer- 
tain conditions,  for  a  partnenhip  in  one-half  in- 
terest ill  the  proceeds,  arisincr  from  the  sale*  parti- 
tion, and  transfer  of  a  certain  parcel  of  land,  and 
by  the  terms  of  the  agreement  a  certain  amount 
was  to  be  paid  out  of  the  proceeds  of  the  sale,  to- 
gether with  interest  to  the  parties  of  the  first  part, 
mitil  the  sum  realised  from  the  sale  equaled  a  cer- 
tain amount  due  to  such  parties  as  individual  cap- 
ital; that  under  such  agreement  no  bargain,  sale, 
or  transfer  of  the  land  was  to  he  made  without  the 
written  consent  of  all  parties,  and  the  partnership 
was  to  continue  in  full  force  untfl  all  the  land  was 
sold  and  the  proceeds  disposed  of  according  to  the 
terms  of  the  agreement,  an  equal  division  to  be 
made  after  the  spedfled  sums  had  been  paid  to  the 
parties  as  mentioned  In  the  agreement,  such  agree- 
ment does  not  constitute  the  parties  partners  in 
such  real  estate,  and  that  they  are  entitled  to  parti- 
tion.  Thompson  v.  Holden  (1888)  117  Mo.  11& 

Where  plaintilF  and  defendants,  the  Joint  own- 
en  of  timber  lands,  made  a  division  assigning  one 
part  to  the  former  and  the  other  to  the  latter 
paitners  in  the  lumber  business  no  lines  being 
drawn,  the  agreement  being  that  if  each  en- 
croached upon  the  other  and  took  timber,  an 
equal  quantity  should  be  allowed  from  the  other*s 
amount,  though  the  defendants  are  partners,  such 
partnership  does  not  extend  to  the  real  estate,  the 
parties  being  tenants  in  common.  Baker  v. 
Wheeler  (1832)  8  Wend.  606,  24  Am.  Dec.  66. 

Where  the  plalntUE  aUeged  the  agreement  be- 
tween himself  and  the  defendant,  that  the  lat- 
ter should  purchase  lots  jointly,  that  the  bids 
should  be  taken  in  the  latter*B  name  and  the  deed 
In  their  Joint  names,  which  agreement  the  defend- 
ant refused  to  recognize,and  plaintiff  prayed  a  con- 
veyance to  them  as  tenants  in  common,  and  also  an 
injunction  to  restrain  the  taking  of  the  convey- 
ance in  defendant's  name,  no  partnership  existed 
between  the  parties  in  respect  to  such  lands. 
Levy  V.  Brush  (1871)  45  N.  Y.  689,  reversing  (1869)  1 
Sweeney,  668.  Sage  v.  Sherman  (1849)  8  N.  Y.  418, 
followed. 

In  a  suit  involving  two  parcels  of  land,  of  which 
the  half  of  one  was  owned  by  a  firm  and  the  re- 
maining half  by  another  person,  the  property 
being  held  under  a  lease  by  one  partner  in  the 
firm,  who  conveyed  the  one  half  to  the  other 
partner,  it  being  arranged  that  the  property  was 
all  to  be  put  into  the  business  of  the  partnership, 
the  other  half  being  also  purchased  by  such  part- 
ner and  paid  for  with  partnership  funds,  other 
property  being  subsequently  purchased  and  used 
as  part  of  the  premises  upon  which  the  business 
was  carried  on,  and  paid  for  with  partnership 
money,  a  finding  that  the  lands  were  taken  as  ten- 
ants In  common  was  not  sustained.  Leary  v. 
Boggs  (188C)  1  N.  Y.  8.  R.  671. 

An  agreement,  whereby  one  is  to  procure  the 
title  to  land  and  take  a  purchase-money  mortgage 
thereon,  for  the  purpose  of  building  at  his  own 
expense,  one  half  of  the  money  over  and  above  the 
amount  procured  by  mortgage  to  be  furnished  by 
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the  other  party,  with  an  understanding  that  upon 
completion  part  is  to  be  conveyed  to  the  other 
party  subject  to  the  mortgage,  or  in  case  of  eale 
the  net  proceeds  to  be  equally  divided,  the  inten- 
tion of  the  parties  being  to  divide  the  proflta 
equally  between  them,  a  mortgage  being  given 
for  the  performance  of  the  contract,  does  not 
constitute  a  partnership  between  the  parties,  and 
therefore  the  one  not  a  party  to  the  building  con- 
tract cannot  be  held  liable  for  work  and  labor 
done,  the  contract  between  the  parties  themselves 
being  merely  executory.  Demarest  v,  Koch  (1891V 
129  N.  Y.  21& 

Where  one  partner  contributed  real  estate  at  its- 
estimated  value  as  part  of  his  capital  stock,  re- 
serving the  right  not  to  be  bound  upon  dissolutloit 
by  the  estimated  value,  and  to  withdraw  the 
property,  and  such  property  was  afterwanls  do* 
Btroyed  by  fire,  it  was  held  that  upon  a  dissolution 
the  attached  lots,  not  the  subject  of  the  removal 
of  the  partnership  and  not  necessary  for  the  use 
of  the  rebuilt  portion,  would  not  be  considered  a 
part  of  the  partnership  property,  and  might  be 
withdrawn  by  such  partner.  Clark*s  App.  (18710  79 
Pa.  142. 

In  arubb*s  App.  (1870)  68  Pa.  117,  the  parties  own* 
ers  of  real  estate,  consisting  of  ore  lands  as  ten* 
ants  in  common,  entered  into  partnership  arrange- 
ments for  the  manufacture  of  iron  and  for  the 
purchase  of  other  real  estate,  the  profits  arislng^ 
from  the  operations  and  the  purchase  money  paid 
being  carried  into  the  partnership  books,  and  it 
was  held  that  no  partnership  existed  with  respect 
to  the  land,  the  court  stating  that  real  estate  held 
in  common  and  not  in  partnership,  was  not  in- 
consistent with  its  use  for  partnership  purposes, 
and  its  appearance  in  the  partnership  books  to  the 
extent  made  necessary  for  the  use  of  the  partner- 
ship in  the  iron  businesp,  and  in  such  a  case  the 
parties  'being  equal  as  tenants  in  common  as  well 
as  equal  partners,  the  use  of  the  land  would  in  the 
settlement  of  tbeir  partnership  account  be  the 
same  in  its  result  to  them,  as  if  as  partners  they 
had  leased  the  land  to  themselves  as  tenants  in 
common. 

If  real  estate  has  been  purchased  and  paid  for 
by  the  flrm*s  check  from  its  funds,  the  conveyance 
taken  to  th9  copartners  as  tenants  in  common 
without  reference  to  partnership,  but  neither  in- 
tended nor  used  for  partnership  purpoees,  and 
without  any  uniformity  in  keeping  the  account 
of  the  firm  or  of  entering  receipts  and  expendi- 
tures as  to  the  property  and  other  real  estate  held 
by  the  partners  as  tenants  in  common  confessedly 
as  individual  property,  and  without  claim  by^ 
either  partner  until  about  the  time  of  the  com- 
mencement of  action,  indicating  an  intention  to- 
treat  the  land  as  partnership  property,  such  prop- 
erty cannot  be  considered  as  part  of  the  partner- 
ship estates.  Providence  v.  Bullock  (1884)  14  B. 
1.868. 

Where  parties  agreed  to  Jointly  purchase  huid«. 
one  pcuty  to  arrange  for  the  payment,  the  other  to 
pay  him  his  proportion,  the  property  being  oon* 
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pell  ant.  It  is  perfectly  apparent  that  the 
diflerence  between  the  trustees  was  as  to  the 
price  to  be  obtained  for  the  property, — 
whether  the  offer  received  by  Mr.  Ramsay 
should  be  accepted,  or  they  should  wait  for 
a  better  price.  There  is  not  a  particle  of  evi- 
dence tending  to  show  that  the  property  did 
not  bring  its  full  value,  or  that  any  of  the 
creditors  have  been  injured.  The  only  cred- 
itor that  filed  objections  to  the  appellant's 
claim  on  this  ground  is  the  Mechanics'  Bank, 
which  had  concurred  in  the  sale  before  the 
appellant  did.  It  could  not,  therefore,  claim 
that  it  was  misled  by  the  act  of  the  appel- 
lant.   But,  before  the  officers  of  the  appel- 


lant signed  the  recommendation,  they  io- 
quired  of  the  attorneys  representing  the 
Mechanics'  Bank,  and  the  trustees  who  were 
seeking  their  concurrence,  whetlier  it  would 
affect  the  claim  of  the  Union  Bank,  and  were 
told  it  would  not.  There  can  be  no  ques- 
tion as  to  what  claim  was  referred  to,  as  the 
agreed  statement  shows  that  ''the  claim  of 
the  Union  Bank  was  filed,  long  prior  to  any 
sale,  against  both  the  partnership  and  the 
indorsers  of  the  notes  neld  by  the  bank." 
It  would,  perhaps,  be  more  equitable  to  say 
that  the  Mechanics*  Bank  should  be  estopped 
from  questioning  the  right  of  the  Union 
Bank  to  assert  its  claim,  after  having  in* 


veyed  to  the  latter  who  never  conveyed  the  share  to 
the  former,  the  purohase  money  bein^r  secured  by 
the  bond  of  the  parties,  and  by  means  of  a  deed 
of  trust  executed  to  a  third  party,  the  parties  sub- 
aequentJy  oarryiog  on  business  upon  the  premises, 
the  first  Installment  being  paid  from  the  proceeds 
of  the  busloefls,  money  belngr  borrowed  for  the 
payment  of  the  subsequent  ones,  the  notes  for 
whioh  were  renewed  till  after  the  dissolution  of 
the  partnership,  when  the  parties  conveyed  to  a 
trustee  for  the  purpose  of  dlscharflrlDgr  their  in- 
debtedness, it  was  held  that  suoh  property  oould 
not  be  oonsldered  partnership  property,  even 
thougrh  the  parties  carried  on  business  tliereon. 
Wheatley  y.  Oalboun  (1841)  12  Leigh,  SSi,  87  Am. 
Dec.  664. 

Where  by  the  articles  of  partnership  one  partner 
was  **to  oontribute  as  his  capital"  certain  lands 
and  buildings,  ^'the'tltle  to  and  ownership  of"  the 
flame  being  '^the  sole  property"  of  such  partner, 
the  other  partner  contributing  cash  under  a  like 
provision,  the  agreement  was  construed  as  mean- 
ing only  Uie  oontribution  of  the  use  of  the  prop- 
«rty,  to  be  withdrawn  at  the  end  of  the  term,  the 
profits  only  being  the  subject  of  a  division.  Rich- 
mond V.  Voorhees  (Wash.)  Dec.  18, 1804. 

Dunbar,  Ch,  J*.,  dissented  from  the  above  oon- 
«t ruction  of  the  court. 

Where  the  faot  sought  to  be  proved  by  the  pro- 
duction of  books  and  papers  was  the  existence  of 
a  deed  from  one  of  the  partners  of  a  firm  to  the 
firm  itself,  secondary  proof  that  an  entry  existed 
on  the  books  of  the  transfer  of  the  real  estate  to 
the  firm;  that  an  account  was  opened  in  them  with 
the  property;  that  the  money  of  the  firm  was  ap- 
plied to  the  purchase;  that  the  persons  erecting 
the  buildings  on  the  property  were  paid  by  the 
firm,  the  buildings  being  afterwards  rented  In  the 
name  and  partly  furnished  through  the  funds  of 
the  partnership,  the  taxes  t)eing  paid  in  the  same 
manner,— was  lield  not  suflBclentto  raise  a  presump- 
tion of  a  deed  by  a  Jury  as  a  matter  of  direction 
from  the  court.  Hanson  v.  Eustaoe  (1844)  43  U.  S. 
SHOW.  658. 11  L.ed.416. 

Gases  In  which  real  estate  has  been  held  partner- 
flhip  property:  * 

In  Ebbert*8  App.  (1871)  70  Pa.  79,  the  defendants 
In  execution  were  purtners,  and  had  conveyed 
to  them  real  estate  adjoining  their  place  of  busi- 
ness, the  grant  being  in  the  usual  form,  the  haben- 
dum showing  a  grant  of  the  said  two  described  lots 
*^into  the  aaid  parties  of  the  second  part,  their  heirs 
and  assigns"  the  lots  being  bought  for  partnership 
purposes,  and  paid  for  with  partnership  prop- 
ertyi  and  used  for  partnership  purposes,  but 
it  did  not  appear  in  the  deed,  nor  could  it  be 
discovered  in  any  way  from  lt«  that  the  lots 
were  so  paid  for  or  so  to  t)e  used,  the  conten. 
tion  being  that  a  Judgment  recovered  by  one  part- 
ner against  the  other  on  a  settlement  of  the  part- 
nership accounts  should  be  paid  for  out  of  the 
proceeds  of  the  lots,  on  the  ground  that  they  were 
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partnership  property  and  the  Judgment  a  partner, 
ship  debt.  The  court  held  that  as  to  purchasers  of 
the  title  and  creditors  havmg  Hens  on  it,  a  deed  to 
persons,  who  were  In  faot  partners,  but  who  took 
the  title  to  themselves  as  tenants  in  common,  must 
stand  as  the  foundation  of  their  rights  and  govern 
In  the  distribution  of  the  proceeds  of  the  sale  of 
the  title,  and  the  partnership  creditors  could  not 
by  parol  evidence  change  the  effect  of  the  deed 
and  convert  lands,  so  individually  held,  into  assets 
of  the  partnership,  and  thereby  dislodge  and  post- 
pone the  other  always  preferred  liens  of  other 
creditors,  the  court  following  Hale  v.  Henrie(1884) 
2  Watts,  148, 27  Am.  Dec.  289;  M'Dermot  v.  Laurenoe 
(1821)  7  Serg.  ft  R.  488. 10  Am.  Deo.  468;  Ridgway's 
App.  (1850)  16  Pa.  177,  68  Am.  Deo.  586;  Kramer  y. 
Arthurs  (1847)  7  Pa.  170;  Lancaster  Bank  v.  Myley 
a860)  18  Pa.  644;  Gummlng'a  App.  (1856)  25  Pa.  268, 
64  Am.  Dec.  606;  Brwin*B  App.  (1861)  80  Pa.  68S,  80 
Am.  Dec.  642. 

In  Brwln's  App.,  supra^  and  Lacy  v.  Hall  (1881)  97 
Pa.  860,  the  lands  were  acquired  after  the  partner- 
ship had  t>een  formed  and  while  the  Joint  business 
was  in  progress,  while  in  McCormlck^s  App.  tiie 
agreement  was  made  before  the  firm  had  any  being 
and  the  partnership  funds  did  not  pay  for  it«  and 
therefore  it  was  held  that  the  parol  agreement  to 
put  lands  into  a  firm,  or  tolconsider  it  as  firm  prop- 
erty, made  before  the  firm  existed,  was  wholly  In- 
elfectual  to  pass  any  title  either  in  law  or  in  equity. 
McGormlck*s  App.  (1868)  57  Pa.  54, 96  Am.  Dec  191. 

YXTT.    Lfmtstana  doetritu. 

If  land  or  slaves  could  be  partnership  property 
where  the  firm  is  mercantile,  it  follows  that  they 
must  be  governed  by  commercial  law  and  as  the 
code  of  commerce  In  France,  although  not  limit- 
ing In  express  terms  commercial  partnerships  to 
personal  property,  nevertheless  such  an  associ- 
ation as  was  formed  in  the  principal  case  could 
only  act  on  things  which  are  movable.  Code 
Commerce,  note  by  Pnillett  Manuel  DriotFrancals: 
Sklllman  v.Purnell  (1882)  3  La.  497. 

Under  the  Louisiana  code,  a  commercial  partner- 
ship is  stated  to  be  for  the  buying  and  selling  of 
personal  property  in  the  right  of  tiie  firm,  or  buy- 
mg  and  selling  personal  property  as  agents,  or 
carrying  personal  property  for  hire,  and  It  has 
been  held  that  the  purchase  of  slaves  or  houses  to 
enable  a  firm  the  more  conveniently  to  carry  out 
its  business  does  not  come  within  any  brnnch  of 
such  definition  and  is  not  a  commercial  partner- 
ship.   IMd, 

The  owners  of  real  estate  in  Louisiana  are  con- 
sidered as  owning  the  same  as  Joint  tenants  and 
not  as  partners.  MoKee  v.  Grilfin  (1871)  28  La. 
Ann.  417;  Bernard  v.  Duf our  (1841)  17  La.  506:  Cal- 
der  V.  Their  Oedltors  asOS)  47  La.  Ann.  846:  Baca 
V.  Ramos  (1886)  10  La.  417, 20  Am.  Dea  463;  Guil- 
beau  Bros.  v.  Melanooo  0876)  28  La  Ann.  627; 
Thomas  v.  Scott  (1842)  8  Rob.  (La.)  266:  Weld 'v. 
Peters  0846)  1  La.  Ann.  432:  May  v.  New  Orleans  A 
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duced  ft  to  sign  the  concurreuce  by  the  as- 
surance that  such  act  would  not  affect  its 
claim.  Bat  there  is  no  pFoof  that  any  cred- 
itor was  either  misled  or  injured  by  the  ac- 
tion of  the  appellant,  and  nothing  in  the 
record  to  justify  an  inference  that  such  was 
the  caso.  This  court,  in  Hardy  v.  Cheaapeake 
Bank,  51  Md.  590,  84  Am.  Rep.  825,  in  speak- 
inff  of  the  doctrine  of  an  estoppel  in  pais, 
safd :  ''It  can,  therefore,  only  be  set  up  and 
relied  on  by  a  party  who  has  actually  been 
misled,  to  his  injury ;  for,  if  not  so  misled, 


he  can  have  no  ground  for  the  protection  that 
the  principle  affords. "  From  what  we  have 
already  said,  it  can  be  seen  that  we  think 
that  an  application  of  the  above  principle  of 
law  to  the  facts  of  this  case  disposes  of  the 
question  of  estoppel.  The  decree  pro  forma 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with 
this  opinion. 

Decree  reversed  and  cause  remanded,  with 
costs  to  the  appellant 


O.  R.  Go.  aWB)  44  La.  Ann.  444;  AUen  v.  Whetstone 
(IMB)  86  La.  Ann.  810;  Tberiot  v.  Miotael  (1876t  28  La. 
Ann.  107. 

Under  article  2796  of  the  Loulsiaoa  Code,  oom- 
merolal  partnerships  are  not  allowed  to  deal  in 
landed  property.    Bernard  v.  Dnfoor,  supra. 

It  cannot  own  immovable  property.  Oalder  v. 
Their  Creditors,  and  McKee  v.  Griffin,  supra. 

Where  It  was  alleged  that  the  real  estate  in  ques- 
tion partitioned  between  two  parties,  belonged  to 
a  partnership,  and  that  it  could  not  be  partitioned 
before  the  debts  of  the  partnership  had  been  paid, 
and  no  partnersbip  was  proved  to  be  In  existence 
prior  to  the  purchase  of  the  land,  it  was  held  that 
the  purchase  at  the  sale  of  the  property  did  not 
create  a  partnership,  nor  did  the  fact  that  the 
partners  subsequently  planted  in  partnership, 
make  the  lands  bought  by  them  the  property  of 
the  partoership,  there  beiajr  no  proof  on  the 
record  to  show  the  existence  of  a  partnership 
which  bad  for  Its  object  the  acquisition  of  real  es- 
tate, or  which  was  Intended  to  embrace  such  prop- 
erty, the  civil  code  requiring  such  partnerships  to 
be  In  writing  under  article  2807.  Peootv  Armelin 
Bros.  (1800)  21  La.  Ann.  687;  Blooomb  v.  DeLinrdl, 
Id.  886, 00  Am.  Dec.  740. 

The  mere  Joint  ownership  of  real  estate  does  not 
create  a  partnership  aa  to  such  estate,  for  that 
purpose  a  special  contract  in  writing  is  necessary 
under  article  2807  of  the  Louisiana  OLyH  Code. 
Benton  v.  Roberts  (1840)  4  La.  Ann.  218. 

So  if  it  is  included  in  a  partnership,  the  contract 
of  partoership  must  be  In  writing  according  to  the 
rules  prescribed  for  the  conveyance  of  real  estate, 
under  section  2807  of  the  Louisiana  Civil  Code. 
Dunbar  v.  Bullard  (1847)  2  La.  Ann.  810;  Oantt  v. 
Ckintt  aSSl)  6  La.  Ann.  677. 

Beal  estate  acquired  by  a  partnership  is  not 
partnership  property,  and  therefore  where  it  was 
owned  by  three  partners  it  was  held  that  a  deed 
signed  by  two  partners  conveyed  their  interests 
alone.   Willey  v.  Carter  (1849)  4  La.  Ann.  66. 

Yet  it  has  been  held  that  though  the  legal  title 
Tests  in  the  individual  partners,  still  as  between 
themselves  the  property  is  equitably  and  prac- 
tically that  of  the  firm.  May  v.  New  Orleans  ft 
C.  R.  Co.  (1802)  44  La.  Ann.  444. 462. 

In  Battle  v.  Jenkins  (1878)  25  La.  Ann.  61X1,  it  was 
held  upon  the  question  of  the  nature  of  evidenoe 
necessary  to  prove  a  planting  partnership,  that 
there  was  no  law  requiring  such  proof  to  be  in 
writing,  there  being  no  partnership  in  the  owner- 
ship of  real  estate,  or  in  the  ususfruetus  or  use  of 
real  estate,  such  as  would  render  its  character  that 
of  real  estate. 

If  either  the  purchase  of  slaves  or  real  estate 
was  requisite  to  facilitate  the  businees  of  the  firm, 
it  is  competent  for  the  firm  to  purchase  the  same 
with  any  funds  they  choose,  but  the  law  confines 
that  partnership  to  personal  property  and  leaves 
them  joint  owners,  and  not  partners,  with  respect 


to  the  real  estate.   Skillman  v.  PurneU  (1832)  8  La. 
407. 

Where  real  estate  was  used  by  the  parties  by 
common  consent,  for  carrying  on  the  cultivation 
of  sugar  by  the  partnership,  which  was  dissolved 
by  the  seizure  and  sale  of  one  partner^  share  of 
the  land  by  one  of  his  individual  creditors,  it  was 
held  that  such  land  constituted  no  part  of  the  part- 
nership property,  and  that  the  partnerslwere  Joint 
owners  of  it.  Therlot  v.  Michel  a870)  28  La.  Ann. 
107. 

If  one  of  the  proprietors  in  real  estate  owned  by 
the  parties  in  common  makes  some  change  in  the 
property  in  the  other's  absence,  not  necessary  for 
its  preservation,  and  such  change  occasions  a  loss 
to  the  co-owner,  or  is  such  that  he  has  Just  cause 
not  to  approve  of,  the  former  makes  such  change 
at  his  own  risk,  and  under  the  obligation  of  an 
equitable  restoration,  such  transactton^not  neces- 
sarily being  part  of  the  partnership.  Smith  v.  Wil- 
son (1866)  10  La.  Ann.  266. 

If  immovable  property  Is  purchased  withpartner- 
ship  funds  by  one  of  the  partners,  in  his  own  name 
and  without  the  consent  of  his  copartners,  the 
property  itself  belongs  to  the  partner  purchasing, 
but  its  value  at  the  time  of  the  purchase  belongs 
to  the  partnership  and  no  decree  of  a  court  can  be 
rendered  to  Vest  the  title  of  such  property  in  the 
partnership,  the  partnership  being,  incapable  of 
acquiring  title.  McKee  v.  OrilBn  a871)  28  La.  Ann. 
417. 

In  ooosidering  the  question  whether  or  not  real 
estate  is  partnership  property,  entries  in  the  part- 
nership books  which  are  binding  upon  the  part- 
ners are  admissible  as  evidence,  their  admissibility 
not  infringing  on  the  dignity  the  law  attaches  to 
the  authentic  aot  and  manifestly  are  not  to  be 
viewed  as  parol  proof.  Oalder  v.  Their  Creditors 
(1806)  47  La.  Ann.  846.  Armlstead,  v.  Spring  (1848) 
1  Bob.  (La.)  667,  foUowed. 

Partnersbip  lands  paid  for  with  partnership 
funds,  or  funds  advanced  by  the  ilrm  to  an  indi- 
vidual partner,  for  the  purpose  of  paying  for  or 
improving  the  property  purchased,  creates  no  in- 
dividual Indebtedness  of  the  partners  towards  the 
firm,  and  the  firm  cannot  be  rendered  owner 
by  those  means,  neither  does  such  a  purchase 
confer  on  the  firm  or  its  creditors  any  privilege  on 
the  proceeds  of  the  property.  Bernard  v.  Dufour 
(1841)  17  La.  606. 

Where  a  partnership  existed  for  the  sale  of 
goods  and  merchandise  which  was  its  only  object, 
and  real  estate  was  only  to  be  (purchased  when 
necessary  for  the  purpose  of  convenience  in  carry- 
ing on  such  trade,  and  20,688  arpents  were  pur- 
chased by  the  defendant  on  account  of  the  partner- 
ship, it  was  held  that  such  purchase  did  not  bind  the 
firm  and  that  a  decree  in  partition  by  the  court  be- 
low was  erroneous.  Brooks  Syndic  ▼.  Hamil- 
ton 0821)  10  Mart.  (La.)  286|  18  Am.  Deo.  888. 


4M 


OoHNBcncuT  Sdfrbmb  Coubt  of  SbROBIw 


Db(W 


CONNECTICUT  SUPRBMB  COURT  OF  ERRORS. 


STATE  of  Connecticut,  Appt., 

V. 

D.  J.  E.  LEE. 

( Conm ) 

1.  A  statutory  ri^ht  of  appeal  bj  the 
state  in  a  criminal  case  to  obtain  a  new 
trial  for  errors  of  law  after  an  aoqalttal  is  not  in 
violation  of  the  fundamentals  of  the  oommon 
law  of  Oonnecticnt  nor  inconsistent  with  the 
principle  that  enforces  the  oonclusiFeness  of  a 
valid  and  final  judflrment 

8.  After  acquittal  by  a  Jury  as  well 
as  after  trial  by  the  court  an  appeal 
may  be  taken  bj  the  state  under  Gen.  Stat.,  I 
1IB7,  authorlzlDir  the  state  to  appeal  in  the  same 
manner  and  to  the  same  effect  as  the  accused  on 
questions  of  law. 

8*  The  opinion  of  a  physician  that  a 
wound  on  the  interior  of  the  womb  of  a  woman 
oouid  not  have  been  self  inflicted,  is  admissible 
as  expert  testimooy. 

4*  The  requirement  of  a  distinct  state- 
ment of  errors  complained  of  is  not  made  by 
four  or  five  pa^rps  of  claims  consisting  mostly  of 
argumentatlye  comments  as  to  errors  in  the 
charge  of  the  court. 

6.  The  finding  of  facts  by  the  presiding 
judge  for  the  purpose  of  an  appeal  is  sulBcIent 
evidence  as  to  permission  to  appeal,  although 
formal  permission  should  appear  on  the  record. 

(December  1, 180^ 

APPEAL  l^  the  state  from  a  Jadgment  ac- 
quitting defendant  of  the  crime  of  murder 
In  the  second  degree  for  which  he  had  been 
indicted.    Hew  trial  qranted. 
The  facts  are  stated  in  the  opinion. 
Mr,  Lewi  N.  Blydenburgh  for  appel- 
lant. 

Mestri,  Joseph  P.  Goodrich  and  Ar- 
thur O.  GhntTos  for  appellee. 


%  •/. ,  delivered  the  opinion  of 
the  court : 

The  defendant  was  indicted  for  the  crime 
of  murder  in  the  second  decree,   was  ac- 

?[uitted  upon  the  trial  to  the  Jury,  and  this 
s  an  appeal  by  the  state,  in  the  nature  of  a 
motion  lor  a  new  trial  on  the  ground  of  al  - 
leged  errors  in  the  charge  of  the  court,  and 
in  the  admission  and  exclusion  of  evidence. 
The  defendant  makes  a  preliminary  claim 
that  the  state  has,  under  our  law,  no  riffht 
of  appeal  to  this  court  when  the  accused  has 
been  acquitted  b^  a  jury,  and  bases  his  claim 
upon  two  propositions :  (1)  A  law  author- 
izing precedure  for  the  correction  of  errors 
in  instructions  to  the  juir,  or  in  the  admis- 
sion and  exclusion  of  evidence,  made  by  the 
court  in  a  criminal  trial,  and  followed  by 
an  acquittal  of  the  accused,  Is  in  violation 
of  that  fundamental  principle  of  the  com- 

NoTB.— The  rig-ht  of  the  state  to  appeal  in  a 
criminal  case,  which  is  strongly  emphasized  in  the 
above  case,  is  the  subject  of  annotation  to  People 
V.  Miner  (111.)  10  L.  B.  A. 811. 

87  L.  a  A. 


mon  law:  ''No  person  shall  be  subject  for 
the  same  offense  to  be  twice  put  in  jeop- 
ardy." U.  8.  Const.  Amend.  5.  (2)  Sec- 
tion 1687  of  the  General  Statutes  does  not, 
in  express  terms,  authorize  an  appeal  whea 
the  accused  has  been  tried  and  acquitted  by^ 
the  Jury. 

1.  **That  no  one  shall  be  put  in  Jeopardy 
twice  for  the  same  offense  is  a  universal 
maxim,  thought  worthy  to  be  incorporated 
to  a  certain  extent  into  the  Constitution  of 
the  United  States ;  and  that  an  acquittal  o^ 
conviction  by  a  court  having  jurisdiction, 
on  a  sufficient  indictment  or  information,  ia 
in  all  cases  a  bar,  is  equally  clear."  State 
V.  Benham,  7  Conn.  418.  This  maxim  ia 
based  upon  a  principle  common  to  all  sys- 
tems of  jurisprudence,  t.  e.  the  finality  of 
judicial  proceedings.  Broom,  Legal  Max- 
ims, p.  812.  If  questions  once  tried  and  de- 
termined could  be  again  agitated,  at  the- 
option  of  the  parties,  one  main  object  of 
any  administration  of  justice  would  be  de- 
feated. The  function  of  courts  is  to  settle 
controversies  according  to  law.  The  object 
of  settlement  is  secur^  by  the  principle  of 
finality  of  judgments.  ''Finie  flnem  litilnu 
imponit,^  The  object  of  settlement  in  ac- 
cordance with  law,  the  same  in  all  cases,  ia 
secured  by  the  correction  of  errors  in  the  icp- 
plication  of  law  in  each  case.  Neither  ob- 
ject is  inconsistent  with  the  other.  The  end 
is  not  reached,  the  cause  is  not  finished,  un- 
til both  the  facts,  and  the  law  applicable  ta 
the  facts,  are  finally  determined.  The  prin- 
ciple of  finality  is  essential ;  but  not  more 
essential  than  the  principle  of  justice.  A 
final  settlement  is  not  more  vital  than  a  right 
settlement.  The  adjustment  of  these  prin- 
ciples in  the  establishment  of  procedure  by 
means  of  which  the  final  judgment  shall  not 
only  settle  the  controversy,  but  settle  it  in 
accordance  with  law,  is  determined  in  each 
jurisdiction  by  considerations  of  public  pol- 
icy, and  not  by  fundamental  principles  of  ju- 
risprudence. The  principle,  **  nemo  hie  neseari 
eadem  cattea,^  gives  protection  against  a  sec- 
ond judicial  proceeding,  and,  in  the  event  of 
such  proceeding,  gives  to  a  party  the  right, 
in  criminal  cases,  to  the  plea  of  autritfaie 
acquit  or  autrefaie  eontiet^  and  in  civil  causea 
to  the  plea  of  ree  judicata:  but  the  principle 
does  not  control  the  question  whether  the- 
judgment  pleaded  in  bar  is  in  fact  a  legal 
and  final  judgment,  and  has  no  legitimate 
relation  to  the  question  whether  existing 
procedure  provides  for  correction  of  errors 
occurring  in  the  trial. 

This  distinction  has  been  lost  sight  of  in 
some  cases  which  discuss  the  application  of 
common- law  rules  or  statutory  provisions  Uy 
the  correction  of  errors  in  criminal  causes; 
and,  owinj^  to  the  confusion  of  principle 
with  practice,  a  theory  seems  to  have  at  times 
prevailed  which  assumes  that  the  punishment 
of  crime  is  a  sort  of  invasion  of  natural  rieht, 
and  that  a  person  accused  of  crime  should  be 
exempt  from  established  rules  of  law  bind- 
ing on  all  other  citizens;  and  therefore  % 
procedure  which  proves  incompetent  to  the 
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oorrect  application  of  l^al  priDciples  in 
criminal  trials  can  be  cbanged*  like  any 
other  rule  of  practice,  when  the  change  maj 
tend  to  protect  an  accuaed  from  unjust  pun- 
ishment, but  becomes  a  fundamental  princi- 
ple of  jurisprudence,  that  cannot  be  altered, 
when  the  clmnge  may  tend  to  secure  his  Just 
punishment,  ft  needs  no  argument  to  dispel 
such  an  illusion,  or  to  demonstrate  that  the 
natural  rights  of  the  individual,  as  well  as 
the  interests  of  public  order,  are  best  served, 
and  the  essential  principles  of  Jurisprudence 
are  most  accurately  followed,  when  the  pro- 
ceedings in  a  criminal  prosecution  include 
such  protection  against  injustice  that  the 
final  disposition  of  the  cause  will  not  only 
settle  the  controversy,  but  settle  it  in  ac- 
cordance with  law.  Judicious  legislation 
for  securing  a  full,  fair,  legal  trial  of  each 
criminal  cause  is  not  in  derogation,  but  in 
protection,  of  individual  riffht,  and  is  in 
full  accord  with  the  principle  that  no  man 
shall  twice  be  put  in  jeopardy  for  the  same 
offense.  That  maxim,  as  we  have  seen,  is 
based  on  the  truth  that  a  judicial  proceeding 
lawfully  carried  on  to  its  conclusion  by  a 
final  judgment  puts  the  seal  of  finality  on 
the  controversies  determined  by  that,  judg- 
ment, and  is  not  based  on  a  theory  that  a 
person  accused  of  crime  has  any  natural  right 
of  exemption  from  those  regulations  of  a  ju- 
dicial proceeding  which  the  state  deems  nec- 
essary to  make  sure  that  the  conduct  and  final 
result  of  that  proceeding  i^all  be  in  accord- 
ance with  law.  And  so  the  ^putting  in 
jeopardy"  means  a  jeopardy  which  is  real, 
and  has  continued  through  every  stage  of  one 

{prosecution,  as  fixed  bv  existing  laws  relat- 
ng  to  procedure.  While  such  prosecution 
remains  undetermined,  the  one  Jeopardy  has 
not  been  exhausted.  The  jeoparay  is  not 
exhausted  by  an  indictment  followed  by  a 
nolle;  nor  by  a  nolle  after  the  trial  has  com- 
menced, when  the  prisoner  does  not  claim  a 
verdict.  2  Swift,  Disr.  402 ;  Slate  v.  Oarvey, 
42  Conn.  283.  Kor  By  the  discharge  of  a 
jury  in  case  of  the  sickness  of  a  judge  (Nu- 
ifent  V.  8taU,  4  Stew.  &  P.  (Ala.)  72,  24 
Am.  Dec.  740),  the  sickness  of  a  juror  (Bex 
V.  QeaXberty  2  Leach,  0.  0.  «20 ;  Bez  v.  Ed- 
wardi,  8  Campb.  207n./  (hm.  v.  Merrill, 
Thacher,  Grim.  Gas.  1)  ;  the  sickness  of  the 

grisoner  (Bex  v.  SUveneon,  2  Leach,  C.  G. 
46 :  KexT.  Streek,  2  Car.  &  P.  418 ;  State 
V.  IteKee,  1  Bail.  L.  651,  21  Am.  Dec.  499)  ; 
in  the  case  of  the  expiration  of  the  term  of 
court  during  the  progress  of  the  trial  (Reg. 
V.  Newton,  8  Cox,  Grim.  Gas.  489;  StaU  v. 
MeLemore,  2  Hill,  L.  680)  ;  in  case  of  the  in- 
ability of  the  Jury  to  agree  (State  v.  Wood- 
ruff, 2  Day,  504,  2  Am.  Dec.  122;  Beg.  v. 
Charleetoorth,  1  Best  A  S.  460 :  Beg.  v.  Da- 
vieon,  2  Fost.  &  F.  252 ;  People  v.  Olcott,  2 
Johns.  Gas.  801;  Oom,  v.  Bowden,  9  Mass. 
494 ;  Hoffman  v.  State,  20  Md.  425 ;  ffvrley 
V.  Stats,  6  Ohio,  899 ;  United  States  v.  Perez, 
22  U.  8.  9  Wheat.  579,  6  L.  ed.  165)  ;  in 
case  of  influence  exerted  on  the  lury,  against 
the  prosecution,  by  an  officer  in  charge  of 
the  jury  (State  v.  Wiseman,  68  N.  G.  208)  ; 
in  case  of  misconduct  or  incapacity  of  a  juror 
(United  States  v.  Morris,  1  Curt.  C.  C.  28, 
Fed.  Gas.  Ko.  15,815;  People  v.  Damon,  181 
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Wend.  851 ;  Stone  t.  People,  8  111.  826 ;  Da- 
worth  V.  Chm.  12  Gratt.  689,  65  Am.  Dec. 
264;  Beg,  v.  Ward,  10  Cox,  Grim.  Gas.  578)  ; 
even  after  the  case  has  been  committed  to  the 
jury  (State  v.  Tuller,  84  Conn.  294)  ;  and 
when  the  prisoner  offers  to  waive  the  dis- 
qualification of  a  juror  who  has  expressed 
an  opinion  against  him,  and  protests  against 
the  aischarge  of  the  juiy.  State  v.  Allen,  46 
Conn.  531.  Nor  is  it  exhausted  by  an  ac- 
quittal when  the  verdict  has  been  obtained 
through  the  fraud  of  the  accused.  Chitty, 
Grim.  L.  p.  667;  State  v.  Beed,  26  Conn. 
208. 

The  great  significance  of  these  cases  Ilea 
in  their  illustration  of  the  inherent  power 
and  duty  of  the  court  to  see  that  the  trial  is 
conducted  according  to  law,  even  if  the  im- 
panel in  cr  of  new  Juries  and  new  trials  are 
involved.  The  same  underlying  principle 
of  justice  which  demands  a  retrial  because  a 
juror  is  legally  disqualified  calls  for  a  retrial 
when  illegal  evidence  has  been  admitted  or 
le^al  evidence  excluded.  In  either  case  the 
trial  is  tainted,  and  should  not  support  a 
valid  final  judgment.  Before  the  verdict  is 
returned,  the  trial  court,  of  its  own  motion, 
can  award  a  retrial.  After  the  verdict  ia 
returned,  a  retrial  is  awarded  only  on  further 
proceedinsrs  in  the  cause,  which  may  or  may 
not  be  authorized  by  the  law  regulating  pro- 
cedure. If  such  further  proceedings  are  not 
authorized  by  law,  the  cause  is  ended,  and 
the  one  jeopardy  of  the  accused  is  exhaustad ; 
but  this  results,  not  from  any  special  sanc- 
tity attributable  to  a  verdict  tainted  with 
illegality,  but  solely  from  the  fact  that  the 
state,  influenced  by  considerations  of  pnblio 
policy,  has  decided  to  malse  such  verdict^ 
whether  just  or  unjust,  the  end  of  that  con- 
troversy. But  when  the  state  sees  fit  to  pro- 
vide that  the  cause  shall  not  necessarily  be 
so  ended,  but  that  further  proceedings,  pn 
motion  of  the  accused,  may  he  had,  an  un- 
just verdict  resumes  its  normal  position  of 
a  legal  nullity ;  and  when  the  state  provides 
for  Tike  proceedings  on  the  motion  of  the 

Prosecutor  a  similar  result  must  follow, 
'he  rule  as  formulated  by  this  court  in  Stata 
V.  Oarvep,  supra,  rests  upon  solid  founda- 
tions. '*The  principle  which  protects  an  in« 
dividual  from  the  jeopardy  involved  in  a 
second  trial  for  the  same  offense  is  well  es- 
tablished, and  fully  recognized.  The  quea^ 
tion,  however,  as  to  what  constitutes  a  trial* 
depends  upon  the  course  of  procedure  of  the 
particular  jurisdiction  in  which  it  is  had, 
and  the  construction  of  tJie  courts  there  with 
respect  to  it.* 

The  power  and  duty  of  the  state  to  extend 
to  criminal  trials  those  methods  of  procedure 
which  are  found  essential  to  that  pure  and 
Impartial  administration  of  justice  to  which 
every  one,  both  as  an  individual  and  as  a 
member  of  the  body  politic,  when  the  state 
itself  appears  as  a  partv  to  the  trial,  is  en- 
titled by  virtue  of  a  principle  which  lies  at 
the  root  of  our  jurisprudence,  would  never 
have  been  questioned,  were  it  not  that  the 
dieta  of  judges  as  to  matters  of  practice  be- 
came confused  with  statements  of  the  legal 
principle  that  insists  on  the  conclusiveness 
of  a  valid  and  final  judgment.    The  rule  that 
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a  crimiDal  cause  once  Bubmitted  to  a  Jury 
cannot  be  submitted  to  another  jury  mav  be 
traced  to  a  dietvm  of  Coke.  An  able  and  in- 
teresting discussion  of  its  authority  will  be 
found  in  an  opinion  of  Judge  Kent,  given  in 
full  in  a  note  to  8i€Ue  y.  Woodruff  2  Day. 
507.  That  dictum  was  at  most  a  state- 
ment of  existing  procedure,  and,  as  such, 
has  been  repeatedly  discredited  in  a  large 
number  of  cases;  and  a  rule  of  proced- 
ure in  criminal  law  advanced  durlne  the 
seventeenth  century  cannot  be  held  to  dumi- 
nate  the  settled  principles  of  jurisprudence  in 
the  nineteenth.  The  administration  of  crim- 
inal law  as  it  formerly  prevailed  in  England 
has  justly  been  regarded,  in  some  respects, 
as  an  object  lesson  of  barbaric  codes.  Its 
continuance  theoretically  unchanged  during 
the  wonderful  evolution  of  a  system  of  civil 
liberty  and  sound  jurisprudence  is  a  marvel, 
not  Inexplicable,  perhaps,  but  none  the  less 
strange.  Judges  were  compelled  to  admin- 
ister a  criminal  code  in  many  ways  sharply 
antagonistic  to  the  system  of  civil  liberty 
and  justice  which  legislature  and  courts 
were  slowly  developing.  It  is  not  surpris- 
ing that  under  such  limitations  they  should 
have  been  acute  in  stretching  the  technics  to 
modify  the  harshness  of  the  law,  and  should 
have  occasionally  given  utterance  to  dicta 
praiseworthy  in  view  of  existing  conditions, 
but  unsound  when  applied  to  conditions  such 
as  now  happily  prevail.  Qeneral  rules  enun- 
ciated under  such  circumstances,  and  based 
on  such  dicta f  are  not  authority  for  the  funda- 
mental principles  of  the  common  law  of  this 
state.  At  most,  they  are  general  statements 
touchinf^  procedure,  which  must  yield  to  the 
necessities  of  justice.  The  uncertainty  of 
such  rules  was  felt,  and  the  principles  to  be 
followed  in  applying  them  were  clearly 
stated  by  Sir  Michael  Foster,  as  early  as 
1746 :  **  Upon  the  whole,  my  opinion  is  that 
all  general  rules  touching  the  administration 
of  justice  must  be  so  understood  as  to  be 
made  consistent  with  the  fundamental  prin- 
ciples of  justice,  and  consequently  all  cases 
where  a  strict  adherence  would  clash  with 
those  fundamental  principles  are  to  be  con- 
,8idered  as  so  many  exceptions  to  it."  Kin- 
loch's  Case,  Fost.  G.  L.  16. 

The  defendant  lays  great  stress  upon  the 
claim  that  at  English  common  law  the  pro- 
cedure did  not  permit  a  writ  of  error  after 
acquittal.  We  are  inclined  to  think  that  it 
cannot  be  fairly  assumed,  from  a  comparison 
of  all  the  earlv  authorities,  that  such  writ 
of  error  was  forbidden.  A  difficulty  in  reach- 
ing a  certain  conclusion  arises  from  the  fact 
that  originally  a  writ  of  error  in  criminal 
causes  was  a  writ  of  grace,  and  not  of  right, 
and  that  bills  of  exceptions  were  not  allowed 
in  criminal  trials,  so  that  neither  the  prose- 
cutor nor  the  accused  could  place  on  record 
the  grounds  on  which  a  writ  of  error  would 
ordinarily  be  sought.  But  the  common  prac- 
tice of  reserving  questions  of  law  arising  in 
the  trial  of  a  cause,  for  the  advice  of  the 
court  of  king's  bench,  demonstrates  the  rec- 
ognition of  the  principle  that  the  final  judg- 
ment in  a  criminal  cause  should  not  be  ren- 
dered until  opportunity  has  been  given  for 
the  oorrection  of  errors  which,  if  not  cor- 
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rected,  would  make  that  judgment  unjust. 
To  what  extent  such  corrections  should  be 
allowed,  and  whether  they  shall  be  accom- 
plished bv  reservation  before  judgment,  or 
by  procecaing  in  error  after  judgment,  is  a 
matter  of  practice,  to  be  settled  on  considera- 
tions of  public  policy.  The  United  States 
Supreme  Court,  in  an  opinion  delivered  by 
Justice  Qrav,  has  collated  the  authorities, 
English  and  American,  on  the  common-law 
practice,  and  reached  conclusions  which  will 
doubtless  be  generally  accepted,  »'.  e.:  The 
right  of  the  crown,  at  common  law,  to  a  writ 
of  error  after  acquittal  is  not  wholly  free 
from  doubt.  The  practice  in  a  few  of  our 
states  recognizes  the  right  of  the  prosecutor 
to  proceedings  in  error.  In  a  great  majority 
of  the  states  the  courts  hold  **  that  the  state 
has  no  right  to  sue  out  a  writ  of  error  upon 
a  Judgment  in  favor  of  the  defendant  in  a 
criminal  case,  except  under  and  in  accordance 
with  express  statutes,  whether  the  judgment 
is  rendered  upon  a  verdict  of  acquittal,  or 
upon  the  determination  by  the  court  of  a 
question  of  law.''  United  States  v.  Sanges, 
144  U.  S.  810,  36  L.  ed.  445. 

It  is,  however,  immaterial  to  the  defendant 
what  the  practice  at  common  law  may  have 
been.  The  gist  of  his  contention  is  that, 
assuming  the  practice  to  have  been  as  he 
claims,  such  failure  of  the  ancient  common- 
law  procedure  to  provide  for  the  correction 
of  errors  in  a  criminal  trial  was  based  on  a 
settled  and  universal  principle  of  jurispru- 
dence, incorporated  into  our  common  law, 
and  binding  upon  our  courts,  if  not  upon 
our  legislature.  For  reasons  already  stated, 
we  deem  such  contention  to  be  utterly  un- 
soundi  Regulations  for  enforciner  tlie  cor- 
rect application  of  lawdn  all  criminal  trials 
are  essential  to  the  administration  of  justice ; 
and  a  statute  prescribing  procedure  for  that 
purpose,  and  requiring  the  verdict  of  the 
jury  to  be  reached  in  accordance  with  the 
settled  principles  of  law  and  justice  before 
it  can  support  a  valid  judgment,  is  not  in 
derogation  of  any  fundamental  doctrine  of 
our  common  law,  nor  inconsistent  with  the 
principle  that  enforces  the  conclusiveness  of 
a  valid  and  final  judgment.  In  this  state 
there  was,  at  common  law,  no  practice  au- 
thorizing a  motion  for  a  new  trial  after  ac- 
quittal. State  V.  Brown,  16  Conn.  54.  In 
1821  the  legislature  authorized  such  motion 
on  behalf  of  the  accused  after  conviction, 
and  in  1886  wisely  extended  the  authority  to 
the  state  after  acquittal. 

2.  The  defendant  urges  that  the  Actof  1886, 
incorporated  into  the  General  Statutes  as 
section  1687,  only  authorizes  an  appeal  by 
the  state  after  judgment  by  the  court,  with- 
out the  intervention  of  a  jury,  and  does  not 
authorize  an  appeal  in  the  nature  of  a  motion 
for  a  new  trial  after  acquittal.  There  is 
no  irround  for  such  a  construction.  The 
language  of  the  statute  is  as  explicit  as  its 
meaning  is  plain.  In  the  Revision  of  1875 
the  title  relating  to  civil  actions  provided 
that  "upon  the  trial  of  all  matters  of  fact 
.  .  .  whether  to  court  or  jury,  if  either 
party  shall  think  himself  aggrieved  by  the 
decision  of  the  court  upon  any  question  of 
law  arising  in  such  trial    ...    he  may 
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make  a  motion  for  a  now  trial,  stating  there- 
in the  question  or  questions  of  law  so  de- 
cided, and  the  court  shall  grant  a  rule  to 
show  cause  and  reserve  said  motion  and  rule 
for  the  advice  of  the  supreme  court  of  er- 
rors." Page  448.  The  title  relating  to  crimes 
and  criminal  prosecutions  provided  that  **  any 
defendant,  in  a  criminal  prosecution,  ag- 
grieved by  any  decision  of  the  superior  court 
upon  the  trial  thereof,  .  .  .  may  be  re- 
lieved by  motion  for  new  trial  ...  in 
the  same  manner  and  with  tlie  same  effect  as 
in  civil  actions."  Page  539.  The  Act  of 
1882  provided  that  **  all  questions  of  law  aris- 
ing on  the  trial  of  any  cause  .  .  .  which 
may  now  by  law  be  carried  to  .  .  .  the 
supreme  court  of  errors  for  revision  by  mo- 
tion for  a  new  trial  .  .  .  shall  hereafter 
be  removed  to  such  higher  court  by  an  appeal 
from  the  Judgment  of  the  court  .  .  .  and 
no  motions  for  a  new  trial  shall  be  hereafter 
allowetl."  Pub.  Acts  1883,  p.  144.  The  Act 
of  1886  provided  that  **  appeals  from  the  rul- 
ings and  decisions  of  the  superior  court  upon 
all  questions  of  law  arising  on  the  trial  of 
criminal  causes  may  be  taken  by  the  state, 
with  the  permission  of  the  presidinj;  judge, 
to  the  supreme  court  of  errors,  in  the  same 
manner  and  to  the  same  effect  as  if  made  by 
the  accused.  Pub.  Acts  1886,  p.  560.  These 
several  provisions  of  the  law  were  incorpo- 
lated,  without  substantial  change,  in  the 
General  Statutes  of  1888,  and,  in  express 
terms,  provide  for  a  new  trial  upon  motion 
of  the  state  as  well  as  upon  motion  of  the 
accused.  State  v.  Clerkin,  58  Conn.  98.  The 
preliminary  claim  of  the  defendant  cannot 
be  sustained,  and  the  appeal  is  properly  be- 
fore us. 

The  fifth  assignment  of  error  is  as  follows : 
**The  court  erred  in  excluding  the  following 
question  asked  by  Mr.  Doolittle  of  the  same 
witness  (Moses  Cf.  White)  :  'You  examined 
the  uterus  in  this  case,  under  the  conditions 
you  testified  to.  You  maile  the  pMt  mortem 
and  examined  the  uterus  in  this  case,  and 
have  described  its  conditions.  Now.  I  wish 
to  ask  vou  whether,  from  your  examination 
of  the  body  of  the  uterus,  in  your  opinion, 
the  wounds  which  you  have  describea,  upon 
the  wall  of  the  uterus,  were  self  Inflicted. '  " 
The  finding  details  in  full  the  facts  in  the 
case  claimed  to  have  been  proved  by  the  state 
and  by  the  defense.  The  victim  of  the  crime 
charged  was  a  woman  whose  death  was  caused 
by  a  lacerated  wound  in  the  uterus,  made  by 
some  instrument  used  in  the  production  of 
an  abortion  shortly  prior  to  her  death.  The 
defendant  was  a  practicing  physician,  whom 
the  deceased  consulted  for  the  first  time  after 
she  decided  on  suffering  an  abortion.  The 
testimony  introduced  in  chief  by  the  state 
was  sufficient  to  justify  the  jury,  if  they  be- 
lieved the  witnesses,  in  drawing  an  inference 
of  the  defendant's  guilt.  The  testimony  in- 
troduced by  the  defendant  consisted  mainly 
in  contradictions  of  the  state's  witnesses ;  the 
most  important  contradiction  being  that  of 
the  accused  himself,  who  denied  having  per- 
formed any  operation  upon  the  deceased,  and 
stated  that  in  attending  the  deceased  durine 
her  last  illness,  caused  by  the  abortion,  and 
superintending  her  delivery  of  a  dead  foetus 
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and  afterbirth,  he  acted  only  as  an  honest 
medical  practitioner  would  act  when  called 
to  attend  a  woman  suffering  from  such  in- 
juries, fle  said  the  injuries  were  inflicted 
by  the  deceased  herself,  and  offered  testi- 
mony claimed  as  tending  to  show  that  she 
was  familiar  with  the  mode  of  producing 
abortion  by  mechanical  means,  and  also  tes- 
timony that  the  deceased  stated  she  had  in- 
flicted the  injury  upon  herself,  and  had  made 
this  statement  subsequent  to  her  dying  dec- 
laration testified  to  by  the  state's  witnesses, 
in  which  she  charged  the  defendant  with 
having  produced  the  abortion.  Upon  re- 
buttal the  state  called  the  witness  Moses  C. 
White,  a  practicing  physician  and  medical 
examiner  for  the  county,  who  had,  as  such 
public  officer,  performed  an  autopsy  on  the 
l>ody  of  the  decease<l.  Dr.  White  had  been 
previously  examined  by  the  state,  and  cross- 
examined  by  the  defense,  as  a  medical  ex- 
pert. It  is  patent  that  under  these  cir- 
cumstances the  opinion  of  Dr.  White,  as  e. 
medical  and  surgical  expert,  upon  the  ques- 
tion whether  the  wound  be  had  examined  and 
described  to  the  jury  was  so  situated  and  of 
such  a  nature  as  to  rendf.'r  its  self  infliction 
impracticable,  was  admissible  evidence.  It 
is  true  that  a  wound  may  be  so  situated  that 
the  practicability  of  sclfinfliction  is  an  in- 
ference which  all  men  are  competent  to  draw, 
requiring  no  peculiar  knowledge  or  experi- 
ence, and  therefore  not  a  proper  subject  of 
expert  testimony.  But  to  draw  such  an  in- 
ference from  this  particular  wound  on  the 
interior  surface  of  the  womb  of  tlie  deceased 
plainly  required  peculiar  knowledge  and 
experience,  not  common  to  the  worla;  and 
therefore  the  opinion  of  an  expert,  founded 
on  such  knowledge  and  experience,  is  ad- 
missible. Taylor  v.  Monroe^  48  Ck)nn.  44; 
Whart.  Crim.  Ev.  p.  403.  The  importance 
of  the  excluded  testimony  is  not  less  clear. 
The  testimony  in  the  case,  as  appears  from 
the  record,  was  of  such  a  nature  that  the 
question  of  the  defendant's  guilt  might  have 
wholly  turned  on  the  disputed  fact  of  self- 
infliction  of  the  wound.  The  defendant  him- 
self relied  on  the  possibility  of  that  fact  ex- 
isting as  a  principal  hvpothesis  consistent 
with  the  evidence  and  his  own  innocence. 
The  evidence  excluded  was  relevant  to  that 
fact.  Justice  required  the  admission  of  the 
evidence.  What  weight  might  have  been 
ffiven  to  it  cannot  be  known,  but  it  well  may 
be  that  the  opinion  of  Dr.  White  would  have 
convinced  the  jury  that  the  wound  was  not 
self  inflicted,  and  that  there  remained  no  rea- 
sonable hvpotliesis  consistent  with  the  evi- 
dence and  the  innocence  of  the  prisoner. 
The  exclusion  of  legal  evidence,  which  the 
court  can  see  might,  if  admitted,  have  justly 
changed  the  result,  is  an  error  which  destroys 
the  judicial  value  of  the  verdict,  and  de- 
mands a  new  trial. 

It  is  not  necessary  to  comment  in  detail 
upon  the  other  errors  assigned.  Whether 
such  as  are  well  taken  might,  if  standing  by 
themselves,  furnish  sufflcient  ground  for  a 
new  trial  in  this  case,  is  immaterial.  There 
is  no  need  for  strengthenine  the  conclusion 
that  the  course  of  trial  ana  verdict  of  the 
jury  were  not  in  accordance  with  law. 
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The  record  in  this  case  is  faulty  in  some 
respects,  to  which  attention  should  be  called. 
The  appeal  contains  four  or  five  pages  of 

Srinted  matter  called  **  State's  Claim  as  to 
Irrors  in  the  Charge  of  the  Court,  and  Ex- 
ceptions Thereto,"  consisting  mainly  of  ar- 
gumentative comments  on  the  charge  of  the 
court.  This  is  not  that  distinct  statement 
of  the  special  errors  complained  of  which 
the  statute  requires.  A  similar  fault  appears 
in  the  appeal  in  State  v.  8miih  (tried  at  this 
term),  and  a  much  more  flairrant  instance 
occurred  at  a  recent  term.  Duch  practice 
cannot  be  permitted. 

The  permission  of  the  presiding  judge,  al- 
lowing the  state  to  take  this  appeal,  does 
not  appear  in  the  record.  It  did  not  appear 
in  the  record  in  State  v.  Olerkin,  aupra,  al- 
though in  that  case  the  fact  that  the  permis- 
sion was  granted  at  the  time  of  the  judgment 


appealed  from  was  known  to  thia  oourt.  We 
think  the  authority  of  B^bovl  y.  Ohalker,  27 
Conn.  128,  requires  us  to  treat  the  finding  of 
facts  by  the  presiding  judge,  for  the  purpose 
of  appeal,  as  sufficient  evidence  that  the  nec- 
essary permission  was  granted,  but  we  do 
not  think  the  formal  permission  is  properly 
omitted  from  Uie  record.  Without  passing 
on  questioos  suggested  in  argument,  but 
which  c&unot  be  decided  on  this  appeal,  we 
think,  as  a  matter  of  practice,  certainly,  that 
in  all  appeals  under  section  1637  the  permia- 
sion  of  the  presiding  judge  should  be  asked 
and  grantea,  and  a  formal  record  thereof 
made  at  the  time  of  the  ludgment,  and  that 
the  accused,  if  in  custody,  should  then  be 
admitted  to  bail. 

There  m  error  in  the  judgment  of  the  Su- 
perior Oourtt  and  a  new  trial  is  granted. 

The  other  Judges  concurred. 


ARKANSAS  SUPREME  COURT. 


M.  C.  TOMBLER  etal.,  Appti,, 

V. 

Adolph  EOELLINa. 


(. 


.Ark.. 
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1 .  Poflse«iion  of »  eheek  fbr  »  watch  and 
other  Taln&bleSf  ffiven  by  the  keeper  of  a 
bath-house  to  a  patron  as  a  means  of  identifyioff 
his  property,  is  not  proof  of  a  rigrht  to  the  prop- 
erty and  will  not  Justify  its  delivery  to  one  who 
bad  no  riirht  to  the  oheok  where  the  custodian 
knows  both  the  baUorand  the  property  and 
would  have  known  that  the  person  presentinff 
the  cheek  was  not  entitled  to  the  property  if  he 
had  looked  at  him. 

8*  liftck  of  eajre  by  &  bailor  in  keeping 

a  i?hftclg  for  his  property  given  him  by  the 
bailee  will  not  prevent  recovery  for  wrongful 
surrender  of  the  property  by  the  bailee  to  one 
who  presented  the  oheok  but  had  no  right  to  it* 
if  the  bailee  oould  have  avoided  the  loss  by  the 
exercise  of  reasonable  care. 

(December  lA,  IBM.) 

APPEAL  by  defendants  from  a  ludgment 
of  the  Circuit  Court  for  Garland  County 
In  favor  of  plaintiff  in  an  action  brought  to 
recover  the  value  of  certain  articles  of  per- 
sonal property  which  had  been  left  by  plaintiff 
with  defendants  and  lost  by  them.    Affirmed, 

Thcfacts  are  stated  in  the  opinion. 

Mr.  O.  G.  Latta  for  appellants. 

lir.  O.  W.  Murphy,  for  appellee: 

Defendant  should  at  least  have  looked  at 
the  man;  that  act  would  have  involved  no  la- 
bor— no  consumption  of  time-~and  yet,  on  his 
own  statement,  it  would  have  prevented  the 


loss.  Even  a  gratuitous  bailee  must  do  that 
much. 

Wear  y.  Gleason,  52  Ark.  864. 

Defendant  says  he  required  his  employes  to 
exercise  no  care  over  the  clothing  of  bathers. 
This,  if  true,  was,  of  itself,  negiigenoe. 

Woodruff  y.  Pointer,  16  L.  R.  A.  451,  160 
Pa.  01;  BunneU  v.  Stem,  10  L.  R.  A.  481.  13S 
N.  Y.  589. 

Hug^hes, «/.,  delivered  the  opinion  of  the 
court: 

The  appellee  had  been  bathing  at  the  bath- 
house owned  by  appellant  Tombler,  in  the 
city  of  Hot  Springs,  for  about  three  weeka, 
depositing  his  watch,  chain,  a  railroad 
ticket,  and  money  at  the  bath-house  office 
daily  with  appellant  Clark,  and  receiving  a 
metallic  check  from  Clark,  the  superintend- 
ent or  manager  of  the  bath- house ;  when  one 
day,  depositing  these  articles  as  usual  with 
Clark,  he  received  a  check  for  them,  which 
he  put  in  a  pocket  in  his  clothes,  entered 
the  bath-house,  disrobed,  hung  his  clothes 
on  a  hook  in  the  bath-room,  took  a  bath, 
and  went  into  a  hall  to  cool  off,  and  shortly 
afterwards  returned  to  the  bath-room,  got 
his  clothing,  and  went  to  the  bath-room  of- 
fice, and  presented  a  check  for  his  property 
left  with  Clark,  who  handed  him  something 
corresponding  to  the  check,  which  he  de- 
clined to  receive,  it  not  being  the  property 
he  had  left  with  Clark.  Some  one  else  had 
presented  his  check  to.  Clark,  and  received 
the  property  of  the  appellee,  and  had  sub- 
stituted another  check  for  appellee's  while 
his  clothing  was  hanging  in  the  bath-room. 


Nora.— A  novel  question  as  to  the  effect  of  a 
bailee's  check  for  property  as  evidence  of  title 
thereto,  and  of  the  true  owners  ri^bt  to  claim  the 
property  without  presenting  the  check,  is  involved 
in  the  above  case.  It  is  the  first  decision  that  we 
remember  to  have  seen  in  which  that  question  has 
actually  been  decided.  The  present  case  necessa- 
rily includes  as  part  of  the  decision  the  right  of  the 
owner  to  demand  the  property  without  presenting 
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the  check,  if  that  was  impossible,  when  the  prop- 
erty was  still  in  the  bailee's  custody.  While  this 
question  may  seem  fairly  plain  on  general  princi- 
ples, an  adjudication  thereon  is  of  considerable 
interest. 

For  the  liability  of  a  merchant  as  temporary 
bailee  of  a  customer's  garment,  see  Bunnell  v. 
Stern  (N.  Y.)  10  L.  B.  A.  481;  Woodruff  v.  Painter 
(Pa.)  16  L.  B.  A.  4SL 
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Clark  says  be  told  the  appellee  that  he  would 
have  to  be  *^yery  careful  with  his  check  and 
oUier  matters.*'  He  admitted  that  he  knew 
the  appellee  and  bis  watch  and  chain  well, 
and  further  says:  "If  I  had  looked  at  the 
party  who  presented  the  check,  I  would  have 
known  that  he  was  not  entitled  to  the  pack- 
age. "  There  were  two  dressing  rooms  to  each 
bath  tub,  and  there  was  access  from  one  to 
the  other  and  from  each  to  the  bath  tub. 
Another  man  was  in  one  of  these  rooms  when 
the  appellee  was  in  his,  and  he  knew  it. 
There  was  an  attendant  on  the  bath  rooms, 
one  attendant  having  six  rooms  and  three 
bath  tubs  to  attend  to,  going  from  one  to 
another.  It  was  about  10  o* clock  in  the 
morning,  and  many  bathers  were  at  the  bath- 
house. The  appellee  recovered  a  Judgment 
for  the  value  of  his  property,  from  which 
the  appeal  pending  here  was  taken. 

No  exceptions  to  the  instructions  given  in 
this  case  were  saved  in  appellants*  motion 
for  new  trial,  and  were  therefore  abandoned. 
Four  were  asked  on  the  part  of  the  appellants 
which  were  refused.  They  are  as  follows: 
^  (1)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  plain- 
tiff, after  having  secured  a  check  from  the 
manager  of  the  bath-house,  went  into  his 
bath-room,  and  took  his  bath  in  a  room  that 
was  adjoining  another  room,  and  that  such 
adjoining  room  was  so  situated  that  any 
person  bathing  in  said  room  had  access  to 
the  room  that  plaintiff  was  bathing  in,  and 
that  plaintiff  Knew  this,  and,  after  taking 
his  bath,  he  left  his  room,  and  went  out  into 
the  hall  of  the  bath-house,  and  left  the 
clothes  in  his  bath- room,  they  will  find  that 
said  plaintiff  in  so  acting  was  guilty  of  such 
negligence  and  of  such  acts  that  the  defend- 
ants cannot  be  held  responsible  for  anything 
that  occurred  during  the  absence  of  the  plain- 
tiff from  his  bath-room,  and  they  will  find 
for  the  defendants.  (2)  The  court  instructs 
the  Jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  left  his  bath-room, 
in  a  nude  condition,  and  went  into  the  halls 
of  the  bath-house,  and  left  his  clothes,  with 
the  check  therein,  in  such  a  position  that 
the  same  could  be  reached  by  persons  bath- 
ing in  adioining  room,  and  while  out  of  his 
room  he  lost  his  check,  they  will  find  that 
the  defendants  cannot  be  held  for  this  act  of 
negligence  on  the  part  of  the  plaintiff;  and 
they  will  find  for  the  defendants.  (8)  The 
court  instructs  the  lury  that  if  thev  believe 
from  the  evidence  that  the  plaintiii  was  in- 
formed, at  the  time  he  commenced  bathing 
at  the  bath-house,  that  packages  would  be 
delivered  upon  the  return  of  the  check  given 
at  the  oiiSoe,  that  it  becomes  the  duty  of 
plaintiff  to  take  care  of  the  check,  and  to  see 
that  the  same  was  not  lost  or  stolen  or  mis- 
laid; and  if,  after  reoeivinff  the  check,  the 
plaintiff  so  placed  the  check  that  the  same 
was  substituted  by  some  designing  party, 
and  the  check  was  presented  and  the  pack- 
age delivered  thereon,  they  will  find  that 
the  defendants  are  not  responsible  for  the 
loss  and  substitution  of  the  clieck.  (4)  The 
ootirt  instructs  the  Jury  that  if  they  believe 
from  the  evidence  that  the  plaintin  was  in- 
formed by  Um  manager,  Clark,  that  he  must 
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be  careful  while  in  the  bath-room,  and  that 
all  kinds  of  men  and  characters  were  liable 
to  be  bathing  in  the  bath-house,  and  that  the 
plaintiff  bathed  at  the  bath  house  three 
weeks,  and  had  opportunity  of  seeing  the 
parties  who  bathed  at  said  bath-house,  that 
he  was  required  to  exercise  the  necessarv 
care  and  control  over  his  clothes  and  their 
coDtf  nts  as  a  prudent  person  would  exercise 
under  the  saooe  or  similar  circumstances." 

This  is  a  case  of  bailment  for  a  considera- 
tion received  by  the  bailee,  who  was  bound 
to  exercise  ordinary  care  and  diligence  tc 
preserve  and  restore  the  property  delivered 
by  the  bailor  to  the  bailee,  or  to  some  one 
who  was  authorized  by  the  bailor  to  receive 
it.  The  property  was  not  so  delivered  by 
the  bailee,  but  was  delivered  to  another, 
who  was  not  authorized  to  receive  it.  The 
bailee  knew  the  bailor  and  his  property 
well,  and  testified :  ''If  I  had  looked  at  the 
party  who  presented  the  check,  I  would  have 
known  he  was  not  entitled  to  the  package. " 
The  check  was  a  means  of  identification  of 
the  property,  but  was  no  evidence  that  the 
owner  of  the  property  had  parted  with  his 
title  to  it,  or  that  he  had  authorized  its  de- 
livery to  any  one  who  might  present  the 
check,  though  not  entitled  to  receive  It. 
Where  property  is  committed  to  the  custody 
of  a  bailee  for  safe- keeping,  it  Is  the  bailee  a 
duty  to  use  ordinary  care  and  diligence  to 
keep  the  property  safely ;  and  if  it  is  lost 
through  the  railure  on  his  part  to  do  so,  he 
is  liable.  A  negligent  delivery  of  the  prop- 
erty by  him  to  another,  whereby  It  is  lost 
to  the  owner,  will  not  relieve  him  from  lia- 
bility. Had  the  bailee  not  previously  known 
the  bailor  and  the  property,  there  might  have 
been  some  excuse  for  delivery  of  the  property 
to  the  person  who  presented  the  check  for  it, 
though  he  was  not  entitled  to  receive  it; 
but  such  a  case  is  not  presented  or  decided 
here.  It  seems  that,  though  the  bailor  was 
not  as  prudent  as  he  ought  to  have  been,  yet 
the  bailee  might  have  avoided  the  loss  by 
the  exercise  of  ordinary  care,  which  is  sucm 
care  as  a  prudent  man  would  exercise,  under 
like  circumstances,  to  protect  his  own  inter- 
est. The  instructions  numbered  1,  2,  and 
8,  refused,  ignored  the  negligence  of  the 
superintendent,  Clark,  and  were  properly 
refused.  The  fourth,  refused,  does  not  seem 
objectionable,  but  the  refusal  of  it  was  not 
prejudicial,  as  the  evidence  clearly  shows 
that  the  property  was  lost  through  Uic  want 
of  ordinary  care  upon  the  part  of  the  bailee. 

TTieJudffmetU  ii  affirmed. 


STATE  of  Arkansas 
J.  B.  NEELLY,  AppL 
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SeUlnfl^  intozicartliiff  liquors  to  »  mlaor 

who  says  that  he  Is  buying  |it  as  aicent  for  two 

Non.— As  to  Bales  of  Intozloatlnff  liquors  to 
minors,  see  note  to  Fletcher  v.  Forler  (Mich.)  10  Li 
R.  A  80;  State  v.  Sooffffins  (N.  C.)  10  L.  B.  A  64S, 
and  noU;  Oill  v.  Btate  (Ga.)  IS  L.  B.  A  481,  and 
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sick  teachen  not  named,  at  a  oolleir6  where  there 
are  more  than  two  teachers,  is  a  violation  of  a 
statute  against  selling  to  minors. 

(December  15, 1894.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  White  County  con- 
victing him  of  selling  liquor  to  a  minor.  Af- 
firmed,' 

The  facts  sufiSciently  appear  in  the  opinion. 

Mr.  S.  Bmndid|?e»  Jr.,  for  appellant: 

If  Dye  was  in  good  faith  sent  by  adult  per- 
sons for  the  whiskey,  and  he  stated  at  the  time 
that  he  wanted  it  for  another  and  gave  their 
money  in  payment  of  it  and  then  carried  it 
and  delivered  it  to  the  adult  just  as  be  had  re- 
ceived it  and  as  he  states,  and  had  no  other  in- 
terest in  the  whiskey  except  as  an  errand  boy 
for  adult  persons,  there  was  no  sale  to  him  and 
the  jury  should  have  been  so  instructed. 

Wallace  v.  State,  54  Ark.  544;  Com,  v.  LaU 
tinville,  120  Mass.  885;  Monaghan  v.  StaU,  4 
L.  R.  A.  800,  66  Miss.  518;  Johnson  v.  Slate, 
68  Miss.  228;  Oom.  v.  Bemby,  2  Gray,  608; 
Toung  v.  StaU,  68  Ala.  858. 

Messrs,  James  P.  Clarke*  AttyOen,,  and 
Charles  T.  Coleman,  for  appellee: 

A  liquor  seller  who  contracts  with  a  minor 
may  be  convicted  of  selling  liquor  to  a  minor, 
notwithstanding  the  fact  may  sul)sequently  be 
disclosed  that  the  minor  acted  as  agent  for  his 
parent. 

Siceluff  V.  StaU,  52  Ark.  56. 

If  the  agent  should,  at  the  time  of  the  pur- 
chase of  the  goods,  acknowledge  that  he  is 
purchasing  for  another  person,  but  should  not 
then  name  him,  in  such  case  he  would  be  held 
personally  liable,  although  the  principal,  when 
discovered,  might  also  be  liable  for  the  debt. 

Story,  Ag.  §  267. 

An  agent  who  conceals  the  fact  of  his 
agency  and  contracts  as  the  ostensible  princi- 
pal is  undoubtedly  liable  in  the  same  manner 
and  to  the  same  extent  as  though  he  were  the 
real  principal  in  interest. 

Mechem,  Ag.  §  654;  Winsor  v.  Griggs,  5 
Cush.  210;  Royee  v.  AlUn,  28  Vt  234;  Cabot 
Bank  v.  Morton,  4  Gray,  156. 

Woody  «/.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  of  selling 
liquor  to  a  minor,  under  section  1812,  8.  &  U. 
Dig.  The  proof  on  behalf  of  the  state  showed 
that  a  minor  purchased  of  the  defendant  one 
bottle  of  whiskey,  without  the  written  con- 
sent of  his  parents,  but  informed  defendant  at 
the  time  that  he  wanted  the  whiskey  for  two 
sick  teachers,  of  Galloway  College,  who  had 
furnished  him  the  money,  and  sent  him  for 
the  whiskey;  that  the  whiskey  was  delivered 
to  them,  and  he  did  not  drink  any  himself. 
The  names  of  the  tcichers,  he  did  not  want 
to  disclose,  and  thinks  he  did  not  tell  defend- 
ant their  names.  The  defendant,  for  himself. 
testified  that  he  did  not  sell  the  liquor,  but 
sent  it  to  the  teachers,  whose  names  the 
minor  gave  him;  and  as  they  were  his  friends, 
and  sick,  he  did  not  charge  them  for  the  whis- 
key. The  substance  oi  the  court's  instruc- 
tions was  that  if  the  minor  purchased  the 
whiskey  for  two  teachers,  as  their  agent, 
without  disclosing  their  names  to  the  defend- 
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ant  at  the  time  of  the  purchase,  the  defendant 
would  be  guilty.  But  if  the  defendant  gave 
the  whiskey  to  the  minor  for  the  adults, 
although  their  names  were  not  disclosed,  or  if 
he  did  not  sell  the  whiskey,  he  would  not  be 
guilty,  under  this  indictment  The  defendant 
asked  the  court  to  charee  the  jury,  in  sub- 
stance, that  if  the  minor  bought  the  liquor  for 
the  two  teachers,  and  told  the  defendant  he 
was  purchasing  for  them,  the  defendant  would 
not  be  guilty,  although  the  names  of  the 
teachers  were  not  disclosed. 

The  question  is,  Was  it  a  sale  to  the  minor, 
who  disclosed  the  fact  of  agency,  but  did  not 
give  the  name  of  his  principal?  This  court  is 
committed  to  the  doctrine  that  a  minor  may 
be  the  agent  of  a  purchaser  or  donee  of  iiouor. 
Wallace  v.  SiaU,  54  Ark.  542;  Siceluff  v. 
State,  52  Ark.  56.  In  the  latter  case  it  is  said: 
"As  between  a  seller  and  an  agent  who  deals 
with  him  without  disclosing  the  fact  that  he 
acts  as  agent,  the  latter,  as  well  as  the  princi- 
pal, is  the  purchaser."  It  is  also  a  well- 
recognized  principle  that  "  though  the  agent 
discloses  the  fact  that  be  is  agent,  if  he  con- 
ceals the  name  of  his  principal,  he  may  be  held 
personally  liable  as  principal."  Mechem,  Ag. 
§  554.  Chancdtor  Kent  says:  '*It  is  a  general 
rule,  standing  on  strong  foundations,  and  per- 
vading every  system  of  jurisprudence,  that 
where  an  agent  is  duly  constituted,  and 
names  his  principal,  and  contracts  in  his 
name,  and  does  not  exceed  his  authority,  the 
principal  is  responsible,  and  not  the  agent.  If 
he  contracts  in  behalf  of  his  principal,  and 
discloses  his  name  at  the  time,  he  is  not  per- 
sonally liable.  But,  if  a  person  would  excuse 
himself  from  responsibility  on  the  ground  of 
agency,  he  must  show  that  he  disclosed  his 
principal  at  the  time  of  making  the  contract, 
and  that  he  acted  on  his  behalf."  2  Kent, 
Com.  630,  681.  And  in  Judge  Story's  work 
on  Agency  it  is  said:  "If  the  agent,  at  the  time 
of  the  purchase  of  the  goods,  acknowledged 
that  he  is  purchasing  for  another  person,  but 
should  not  then  name  him,  in  such  case  he 
would  be  held  personally  liable,  although  the 

Erincipal,  when  discovered,  might  also  be  lia- 
le  for  the  debt."  Story.  Ag.  g  267.  The 
doctrine  of  these  text-writers  is  approved  and 
well  supported  by  others,  and  by  many  adju 
dicated  cases.  Whart.  Afi:.  §  600;  Owen  v. 
Qoocli,  2  Esp.  567;  Thomson  v.  Davenport,  9 
Barn.  &  C.  78;  Taintor  v.  Prendergast,  8  Hill, 
72.  88  Am.  Dec.  618;  Welch  v.  Goodtctn,  123 
Mass.  71,  25  Am.  Rep.  24;  Smith,  Mercantile 
Law,  g  201;  StackpoU  v.  Arnold,  11  Mass.  27, 
6  Am.  Dec.  150;  Dunlap.  Paley,  Ag.  869  et 
sea. 

The  rule  is  for  the  protection  of  the  party 
dealing  with  the  agent;  as  Judge  Kent  says, 
"to  enable  him  to  have  recourse  to  the  prin- 
cipal in  case  the  agent  had  authority  to  bind 
him."  2  Kent,  Com.  p.  681.  But  it  may  be 
said  that  in  this  case  the  principal  was  suffi- 
ciently designated.  Not  so.  The  language  of 
the  minor,  whom  the  jury  believed,  was:  "I 
told  the  defendant  I  had  two  sick  teachers  and 
I  wanted  some  whiskey  for  them.  I  don't 
think  I  told  the  defendant  the  names  of  the 
teachers."  This  is  not  naming  the  principal, 
in  the  sense  the  law  requires.  Had  it  been 
shown  that  there  were  only  two  teachers  in 
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(Jalloway  Coll^,who  were  known  to  defend- 
ant, the  case  might  have  been  different.  In  a 
suit  against  the  agent,  in  each  a  case,  upon  a 
valid  contract,  the  burden  would  be  upon  him 
to  show  that  there  were  onlv  two  teachers.  If 
there  were  more  than  two,  it  would  be  impos- 
sible, without  a  disclosure  ofj  their  names,  to 
tell  which  two  of  the  teachers  was  intended  at 
the  time  as  principal,  and  .which  two  the  seller 
was  contracting  with.  An  «gent  could  not 
exonerate  himself,  under  such  circumstances, 
from  liability,  although  the  real  principal, 
when  discovered,  might  also  be  bound. 
Story,  Ag.  g  867;  Smith,  Mercantile  Law, 
^  201;  Wintor  v.  Qriai/9,  5  Cush.  310;  Gahot 
Bank  v.  Morton,  4  Gray,  160.  In  Cobb  v. 
Knapp,  71  N.  T.  852.  27  Am.  Rep.  61,  it  is 
held  that:  "It  is  not  sufficient  that  the  seller 
may  have  the  means  of  ascertaining  the  prin- 
cipal of  the  agent.  He  must  have  '  actual 
knowledge."  1  Parsons,  Cont.  64«  note; 
Raymond  v.  Crown  d  Eagle  MiUe  Propre,  2 
Met.  819. 

Where  the  name  of  the  principal  is  not  dis- 
closed, the  presumption  is  the  agent  intended 
to  be  liable.  And  where  the  seller  does  not 
ask  the  name  of  the  principal,  when  un- 
known, the  presumption  is  he  only  intended 
to  bind  the  agent.  The  case  under  considera- 
tion was  a  cash  transaction.  But  it  was  nec- 
essary to  discuss  it  from  the  standpoint  of  a 
credit  transaction,  in  order  to  determine  the 
true  test  of  agency. 

In  the  light  o^  the  above  familiar  princi- 
ples, no  error  is  found  in  the  chari^e  of  the 
court,  and  its  judgment  is  therefore  affirmed. 


FLORSHEIM  BROTHERS  DRY  GOODS 
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The  takings  of  a  bIb^ le  mort^afpe  by  a 

fofeiKD  corporation  for  iiast-due  indebtodnees 
for  goods  sold  at  Its  domicJl  la  not  doing  business 
in  the  stitte  within  the  meaDlnir  of  restrictions 
on  business  of  foreign  corporations. 

(January  5,  ISOfi.) 

APPEAL  bj  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Lafayette  County  in 
favor  of  defendants  in  an  action  brought  to 
foreclose  a  mortgage.    Bederted, 

Statement  by  Hnffhes,  J.: 

The  appellant,  a  foreign  corporation,  or- 
ganized under  the  laws  of  the  state  of 
Louisiana,  and  doing  business  at  Shrevcport. 
in  said  state,  through  its  president  took  a 
mortgage  from  the  appellees  at  New  Lewis- 
ville,  in  the  state  of  Arkansas,  to  secure  the 

NOTB.— On  the  question,  what  oonstltues  doing 
business  by  a  foreign  corporation  within  the  mean* 
Ing  of  statutes  restricting  or  imposing  conditions 
upon  such  business,  see  authorities  collected  in 
note  to  Ck>ne  Export  ft  Commission  Co.  v.  Poole 
(S.  a)  M  L.  R.  A.iS89,  also  case  of  Milan  Milling  ft 
Mfg.  Co.  V.  Gorton  (Tenn.)  26  L.  B.  A  Ulfi. 
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payment  of  $1,600,  with  interest,  which  the 
appellees  owed  it  for  the  purchase  price  of 
goods  sold  them  on  a  credit,  the  debt  having 
matured  at  the  time  the  mortgage  was  given. 
This  suit  was  brought  inequity,  to  foreclose 
said  mortgage,  in  the  Lafayette  circuit  court. 
The  defense  was  made  that  the  appellant  was 
a  foreign  corporation,  and  that  it  had  failed 
to  comply  with  section  11,  article  12,  of  the 
Constitution  of  Arkansas,  whidh  provides 
that  **  foreign  corporations  mav  be  authorized 
to  do  business  in  the  state,  under  such  limita- 
tions and  restrictions  as  may  be  prescribed  by 
law,  provided  that  no  corporation  shall  do 
any  business  in  this  state  except  while  it 
maintains  therein  one  or  more  known  places 
of  business,  and  an  authorized  agent  or 
agents  in  the  same,  upon  whom  process  may 
be  served. "  The  act  of  the  legislature  passed 
in  pursuance  of  this  section  of  the  constitu- 
tion is  that,  **  before  anv  foreign  corporation 
shall  begin  to  carry  on  business  in  the  state, 
it  shall,  by  its  certificate,  under  the  hand  of 
the  president  and  seal  of  the  company,  filed 
in  the  office  of  the  secretary  of  state,  desig- 
nating an  agent,  who  shall  be  a  citizen  of 
this  state,  upon  whom  service,  summons  and 
other  process  may  be  served,"  etc.  Acts 
1887,  p.  284,  §  1.  A  further  defense  was 
that  the  suit  was  brought  before  the  lapse  of 
the  time  for  which  an  extension  had  t)een 
given,  after  maturity  of  the  mortgage ;  but 
as  there  was  a  decision  against  the  appellees 
upon  this  defense,  and  they  have  not  ap- 
pealed, no  question  in  relation  to  it  is  before 
this  court.  The  demurrer  was  overruled  as 
to  the  first  defense. 

Mr,  T.  E.  Webber,  for  appellant: 

The  taking  of  (he  morf  gage  to  secure  a  valid 
debt,  after  its  maturity,  in  the  state  of  Arkan- 
sas, was  not  "carrying  on  business"  in  this 
state,  wilbin  the  terms  of  the  statute  prohibit- 
ing foreign  corporations  from  so  doing. 

Gvnn  V.  White  ikwing  Mach.  Co,  18  L.  R. 
A.  206,  57  Ark.  24,  4  Inters.  Com.  Rep.  800: 
Cooper  Mfg.  Co.  v.  Ferguson,  118  U.  8.  727,  28 
L.  ed.  1187;  8eruggs  v.  Scottish  Mortg,  Co,  54 
Ark.  568. 

The  taking  of  the  mortgage  was  security 
only  for  valid  business  transactions  already 
consummated.  Just  as  the  taking  of  a  note  for 
an  antecedent  debt. 

The  power  of  a  corporation  to  hold  real  es- 
tate is  shown  in  4  Am.  &Eng.  Encyclop.  Law, 
pp.  280  ei  seq. 

The  presumption  is  in  favor  of  the  power  of 
the  corporatiou  so  to  do  unless  rebutted. 

American  A  Foreign  Christian  Union  v 
7ount,  101  U.  8.  852,  25  L.  ed.  888;  Cou>eU  v 
Colorado  Springs  Co.  100  U.  8.  55,  25  L.  ed. 
647;  Runyan  v.  Coster,  89  U.  8.  14  Pet.  122. 
180,  10  L.  ed.  882.  886;  New  Hampshire  Land 
Co.  V.  Tilton,  19  Fed.  Rep.  78;  Boulware  v. 
Davis,  9  L.  R.  A.  601,  90  Ala.  207;  8  Am.  A 
Eng.  Encyclop.  Law,  p.  857,  note  6, 

A  foreign  corporation  may  take  a  mortgage 
to  secure  a  debt. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  860,  nottl. 

And  that,  foo,  even  though  it  has  not  com- 
plied with  statutory  conditions. 

Northwestern  Mut,  L,  Ins.  Co.  v.  Oterholt,  4 
Dill.   297;  Daly  v.  National  L,   Ins,  Co.  oj 
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United  Statet,  64  Ind.  5;  Walter  A.  Wood  Mow- 
ing Maeh.  €h.  v.  CaldweU,  55  lod.  370,  28  Am. 
Bep.  041. 

Where  it  is  an  exceptional  act,  as  in  ibis 
t»se,  the  authority  of  the  corporation  is  recog- 
nized, not  only  to  do  the  act,  but  even  if  pro 
bibited  from  dealing  in  such  property,  the 
corporation  may  take  it,  in  the  face  of  sucli 

Srohibition,  in  satisfaction  of  a  valid  debt  or 
y  way  of  security. 

1  Morawetz,  Priv.  Corp.  §  821;  2  Morawetz. 
Priv.  Corp.  §  662,  note  S;  Charter  Oak  L,  ln$, 
Co.  V.  Sawyer,  44  Wis.  887;  Cooper  Mfg.  Co. 
T.  Fergtiwn,  181  U.  S.  727.  28  L.  ed.  1187; 
Bovlfcare  t.  Davis,  9  L.  R  A.  601,  90  Ala. 
1807;  Morgan  v.  WhiU,  101  Ind.  415. 

Mr,  L.  A.  Byrne*  for  appellees: 

The  prohibition  of  the  constitution  is  a^inst 
doing  "any  business"  in  this  state  ^without 
•compliance  with  the  condition  specified. 

The  doing  of  a  single  act  of  business,  if  it 
be  in  the  exercise  of  a  corporation  function,  is 
as  much  prohibited  as  the  doing  of  a  hundred 
«uch  acts. 

The  phrase  "doing  any  business"  is  ihore 
comprehensive  in  meaning  than  "carrying  on 
or  engaging  in  business/'  generally,  which  in- 
volves the  idea  of  continuance  or  *'the  repeti- 
tion of  like  acts." 

Farrfor  v.  New  England  Morig.  Seeur,  Co.  88 
Ak.  275. 

In  that  case  it  was  determined  by  that  court 
that  the  execution  of  a  single  mortgage  in  the 
state  of  Alabama  to  secure  notes  which  were 
made  payable  in  another  slate,  is  an  act  of 
business  transaction,  which  is  prohibited  by 
the  constitution  and  the  legislative  act. 

Horn  Silver  Min.  C-o.  v.  New  York,  148  U. 
fi.  805,  86  L.  ed.  164,  4  Ipters.  Com.  Rep.  67. 

Hu^fheSf «/.,  delivered  the  opinion  of  the 
court : 

The  only  question  in  this  case  is  whether 
the  taking  of  a  single  mortgage  in  this  state, 
by  a  foreign  corporation,  tor  a  past- due  in- 
debtedness for  goods  sold  in  the  foreign  state, 
the  domicil  of  the  foreign  corporation,  is  do- 
ing business  in  this  state,  within  the  mean- 
ing of  the  constitution  and  the  act  of  the 
general  assembly  above  quoted.  There  can 
e  no  doubt  that  the  sale  and  shipment  of  the 
^oods  wai  interstate  commerce.  It  does  not 
matter,,  then,  how  many  sales  and  shipments 
there  might  have  been ;  they  could  not  be 
prohibited  by  the  statute.  Inhere  is  no  evi- 
-dence  that  more  than  one  mortgage  was  taken 
by  the  appellant  in  this  state.  Was  the 
taking  of  this  mortgage  doing  any  business 
prohibited  by  the  laws  of  this  state  to  be  done 
Dy  a  foreign  corporation  before  complying 
with  the  provisions  of  the  constitution  and 
atatute  referred  to?  If  so,  the  mortgage  can- 
not be  enforced  in  the  courts  of  this  state, 
for  if  a  single  act  of  business  be  done  by  a 
foreign  corporation  in  this  state,  within  the 
meaning  of  these  provisions  of  the  law,  it  is 
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as  much  within  the  prohibition  contained  in 
them  as  any  number  of  acts  of  business  would 
be.  But  we  are  of  the  opinion  that  the  tak- 
ing of  a  single  mortgage  to  secure  a  past-due 
debt,  with  no  intention  apparent  to  transact 
other  business  of  the  kind  in  the  state,  is  not 
doing  business,  within  the  meaning  of  the 
constitution  or  the  statute. 

There  is  a  division  of  authorities  on  this 
Question.  But  we  think  the  better  view  of 
the  question  is  presented  in  Cooper  Mfg,  Go. 
V.  Fergueon,  118  U.  8.  727,  28  L  ed.  1187, 
in  which  the  court  said :  **  Reasonably  con- 
strued, the  constitution  and  statute  of  Col- 
orado forbid,  not  the  doing  of  a  single  act 
of  business  in  the  state,  but  the  carrying  on 
of  business,  by  a  foreign  corporation,  with- 
out the  filing  of  the  certificate  and  the  ap- 
pointment of  an  agent,  as  required  by  the 
statute.'  The  constitution  requires  the  for- 
eign corporation  to  have  one  or  more  known 
places  of  business  in  the  state  before  doing 
any  business  therein.  This  implies  a  pur- 
pose, at  least,  to  do  more  than  one  act  of 
business.  For  a  oorporation  that  has  done 
but  a  single  act  of  business,  and  purposes  to 
do  no  more,  cannot  have  one  or  more  known 
places  of  business  in  the  state.  To  have 
known  places  of  business,  it  must  be  carry- 
ing on  or  intending  to  carry  on  business. 
The  statute  passed  to  carry  the  provision  of 
the  constitution  into  elFect  makes  this  plain, 
for  the  certificate  which  it  requires  to  be  filed 
by  a  foreign  corporation  must  designate  the 
principal  place  In  the  state  where  the  busi- 
ness of  the  corporation  is  to  be  carried  on. 
The  meaning  of  the  phrase  *to  carry  on,' 
when  applied  to  business,  is  well  settled. 
In  Worcester's  Dictionary  the  definition  is : 
'To  prosecute,  to  help  forward,  to  continue ; 
as  to  carry  on  business,  *  etc.  .  .  The 
obvious  construction,  therefore,  of  the  con- 
stitution and  the  statute,  is  that  no  foreign- 
corporation  shall  begin  any  business  in  tne 
state,  with  the  purpose  of  pursuing  or  carry- 
ing it  on,  until  it  has  filed  a  certificate  des- 
ignating the  principal  place  where  the  busi- 
ness of  the  corporation  is  to  be  carried  on  in 
the  state,  and  naming  an  authorized  agent, 
residing  at  such  principal  place  of  business, 
on  whom  process  may  be  served.  To  require 
such  a  certificate,  ss  a  prerequisite  to  the  do- 
ing of  a  single  act  of  business,  when  there 
was  no  purpose  to  do  any  other  business,  or 
have  a  place  of  business,  in  this  state,  would 
be  unreasonable  and  incongruous. "  The  con- 
stitution and  statute  of  Colorado,  construed 
in  this  opinion,  are  substantially  the  same  as 
ours.  The  strongest  case,  perhaps,  appar- 
ently in  conflict  with  the  case  in  118  U.  8. 
is  Fnrrior  v.  New  England  Mortg.  Seeur.  Co. , 
88  Ala.  276.  The  demurrer  to  the  answer  of 
appellees  should  have  been  sustained. 

The  judgment  is  reteraed,  and  the  cause  ii 
remanded,  with  directions  to  sustain  the  de 
murrer  to  the  answer. 
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1.  The  preramptlon  Is  that  sifts  made  duiv 
ing  th^donor*8  Uwt  iUaefls  and  when  all  hope  of 
recovery  wai  gone,  are  eanaa  mortiB. 

8.  A  irifl  of  notes  hy  the  payee  to  his 
sister*  tbe  mother  of  the  maker,  made  ai  aa  In- 
direot  way  of  giYtag  tbe  maker  of  the  Dotes  an 
interest  In  a  mercantile  business  for  which  the 
notes  were  given,  at  a  time  when  the  donor  was 
able  to  be  at  the  store,  although  nearlng  death 
from  consumption,  should  .be  regarded  as  a  gift 
inter  vioo§  and  not  causa  mortit. 

8«  Bank  stock  given  a  few  nights  before  the 
donOr*s  death  from  consumption  and  while  on 
his  death-bed  Is  a  gift  causa  mortis. 

4*   A  donor  eansa  mortis  remains  seised 

or  possessed  of  tbe  property  until  death  within 
the  meaning  of  a  statute  giving  dower  In  per- 
sonal property  of  which  he  dies  seised. 

5«  The  law  at  the  time  of  the  husband's 
death  gowmntm  the  wlfe*s  right  of  dower,  ss 
her  Inchoate  right  is  not  a  vested  one. 

(January  U,  UQft.) 

CROSS-APPEALS  from  a  decree  of  the 
Circuit  Coiin  for  St.  FraDcis  County  in  a 
proceeding  brought  to  establish  dower  rights 
ID  the  estate  of  T.  A.  Hatcber,  deceased,  the 
defendant  appealing  from  so  much  of  the  de- 
cree as  allowed  dower  out  of  tbe  realty  in  fee 
and  the  plaintifF  appealing  from  so  much  of 
Che  decree  as  denieid  dower  in  certain  j^erson- 
alty  which  had  been  transferred  prior  to  tbe 
<leoedeDt'8  death.  Bevened  on  ptaintiJT*  ap- 
peal. 

Statement  by  Wood,  J,: 

T.  A.  Hatcher,  a  prosperous  merchant  of 
Forrest  City,  Ark.,  died  December  10,  1891. 
He  had  never  bad  any  children,  but  left  a 
widow,  M.  E.  Hatcher,  the  appellant. 
About  two  months  prior  to  his  death,  he  sold 
an  interest  in  his  store  to  Walter  Buford,  his 
nephew,  taking  in  payment  therefor  notes  of 
the  said  Walter  amounting  to  $2,500.  These 
•notes  Hatcher  indorsed  to  his  sister  Mrs.  A. 
B.  Buford,  and  mailed  them  to  her  on  the 
l^th  of  October,  1891.  About  one  month  be- 
fore his  death,  Hatcher  directed  his  agent  to 
l>uy  $4,000  of  bank  stock,  and,  about  10  days 
before,  $1,000  more.  This  stock  was  issued 
in  the  name  of  Mrs.  Buford,  and  was  de- 
livered by  Hatcher's  agent  to  her  son  Walter. 
Hatcher  made  a  will,  in  which,  among  other 
bequesta,  was  a  proTision  for  his  wife,'  and 
Mrs.  Buford  was  declared  residuary  legatee 
and  devisee.  Appellant's  bill  (omitting 
non-essentials)  sets  up  a  renunciation  of  the 
will,  and  that  the  disposition  of  the  notes 
snd  bank  stock  in  the  manner  indicated  was 
done  with  intent  to  defeat  appellant's  dower, 
and  was  fraudulent ;  that  the  lands  of  which 
lier  husband  died  seised  were  a  new  acquisi- 

NOTB.— For  general  subject  of  gifts  eotita  mortia^ 
see  cases  In  noU  to  Ridden  v.  Thrall  (N.  Y.)  U  L.  R. 
A.  684. 

As  to  constructive  delivery  of  such  gift,  see  noU 
to  Psge  V.  Lewis  (Ya.)  U  L.  R.  A.  170. 
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tion.  She  prays  to  be  endowed  of  half  the 
notes  and  bank  stock,  also  of  half  the  fee  in 
the  real  estate.  The  answer  denied  the  fraud, 
claimed  an  absolute  gift  of  the  personalty, 
and  that  dower  in  the  realty  should  be  of 
one  half  for  life.  The  decree  refused  dower 
in  the  notes  and  bank  stock,  but  granted  it 
in  one  half  the  real  estate  in  fee.  Both  par- 
ties have  apj^ealed,  and  the  issues  presented 
by  this  reconl  are :  First.  Was  there  a  gift? 
Second.  If  a  gift,  was  it  inter  idvos  or  eatua 
mortUf  Third.  If  a  gift  cau»a  mortis,  did  it 
defeat  the  widow's  dower?  Fourth.  Should 
dower  in  the  realty  be  according  to  the  law 
at  the  time  of  the  marriage  or  at  the  death 
of  the  husband? 

Mr,  N.  W.  Norioiif  for  appellant: 

The  testamentary  character  of  the  act  makes 
the  widow's  rights. 

Baker  y.  Smith  (N.  H.)  March  18,  1891; 
Thayer  v.  Thai/er,  14  Vt.  107,  89  Am.  Dec. 
311;  Reynoidi  T.  Vance,  1  Heisk.  844;  KOlin- 
ffer  v.  Seidenhauer,  6  Serg.  &  R.  681;  Brewer 
V.  ConneU,  11  Humph.  500:  Jenny  v.  Jenny, 
24  Vt.  824;  QiUon  v.  Hutchintm,  120  Mass. 
27;  Jifjgim  v.  JiggitU,  40  Miss.  718;  Orecelitu 
V.  Eorst,  4  Mo.  419;  PHiy  r.  Petty,  4  B.  Mon. 
215,  39  Am.  Dec.  605. 

Where  the  conveyance  is  fraudulent,  the 
wife  it  not  bound. 

Brown  v.  Bronion,  85  Mich.  415;  Babbitt  r, 
Oaither,  67  Md.  94;  Manikee  v.  Beard,  85  Ky. 
20. 

A  gift  made  by  one  in  his  last  sickness,  dur- 
ing the  whole  course  of  which  he  does  not  ex- 
pect to  recover,  is  presumptively  a  gift  mortis 
causa. 

Merchant  v.  Merchant,  ^Bndt.  482;  Chitting 
T.  Oilman,  41  N.  H.  151;  Kenistons  v.  Sceva, 
54  N.  H.  87;  Roper,  Legacies,  pp.  2,  28. 

Messrs.  John  OatUjBi^  and  ttoao*  Hoas- 
Inarwsby  Sb  Rose,  for  appellee: 

Ro  gut  which  a  husband  may  make  during 
hU  life  can  be  set  aside  on  account  of  its  being 
a  frsud  upon  his  wife's  dower  right,  because 
she  has  no  dower  right  while  he  is  alive. 

McClure  v.  Chioens,  82  Ark.  444;  Wdff  v. 
Perkins,  51  Ark.  45;  Hewitt  v.  Coi;,  55  Ark. 
236;  Cameron  v.  Cameron,  10  Smedes  &  M. 
894,  48  Am.  Dec.  759;  Ughtfoot  v.  Colgin,  6 
Munf.  (Va.)  42;  9  Am.  &  Eng.  Encydop.  Law. 
p.  849;  Holmes  T.  Holmes,  8  Paige,  868,  8  L. 
ed.  186;  Richards y.  Richards,  11  Bumpb.  429; 
PitttrY.  Petty,  4  B.  Mon.  215,  89  Am.  Dec. 
501 ;  Padfield  v.  PadMd,  78  111.  16;  Dunnoek 
V.  Dunnoek,  8  Md.  Gh.  141;  Stewart  v.  Stew- 
art, 5  Conn.  817;  Thayer  v.  Thayer,  14  Vt 
107,  89  Am.  Dec.  219. 

The  wife  is  to  be  endowed  according  1o  ths 
law  existing  at  the  time  of  the  marriage. 

Em  V.  MiteheV,  5  Ark.  611;  Menifee  v.  Men^ 
ifee,  8  Ark.  40;  TaU  v.  Jay,  81  Ark.  579:  Rve- 
sell  V.  Rumsey,  35  HI.  871;  WiUinms  v.  Court- 
ney, 77  Mo.  587;  (TKeUy  v.  WiUiams,  84  N. 
C.  281;  Johntiton  v.  Vandyke,  6  McLean.  428; 
Lawrence  v.  Miller,  2  N.  T.  250;  Royston  v. 
Royston,  21  Oa.  172;  Tiller  v.  MeG"y,  88  Ark. 
91;  Shryock  v.  Cannon,  89  Ark.  484;  Criseoe  v. 
Hamhrick,  47  Ark.  287;  Efrwin  v.  Puryear,  50 
Ark.  856;  Sutton  v.  Askew,  66  N.  C.  172.  8 
Am.  Rep.  500;  Williams  v.  Mvnroe,  67  N.  C. 
164;  Bruce  v.  Strickland,  81  N.  C.  270;  aCon- 
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nor  V.  Harris,  Id.  279;  Jenkins  v.  Jenkins,  82 
N.  0.  208;  Moreau  v.  Detehemendy,  18  Mo. 
522. 

A  statute  will  never  be  ooDstrued  to  have  a 
retrospective  operation  where  that  construction 
may  be  avoided. 

Crittenden  v.  Johnson,  14  Ark.  464;  Baldwin 
V.  Cross,  5  Ark.  510;  Couch  v.  McKee,  6  Ark. 
493;  Moore  v.  MeLendon,  10  Ark.  514;  2>t^A;« 
V.  StaU,  56  Ark.  485. 

Wood*  J.,  delivered  the  opinion  of  the 
court : 

1 .  Was  there  a  gi  f t  ?  The  onl  y  controversy 
on  this  point  was  as  to  the  delivery.  De- 
livery, of  coursCp  is  essential  to  a  gift.  8 
Pom.  Eq.  Jar.  §  1150;  Ammon  v.  Martin, 
59  Ark.  191.  Mrs.  Buford  testified  that  the 
bank  stock  was  not  delivered  to  her  until 
after  her  brother's  death,  while  Walter,  her 
son,  testified  that  he  delivered  the  bank  stock 
to  his  mother  before  Hatcher's  death.  No 
question  it  raised  as  to  the  delivery  of  the 
notes.  The  evidence  supports  the  finding  of 
the  chancellor  that  there  was  a  gift  of  the 
bank  stock  and  notes. 

2.  Was  the  gift  inter  vivos  or  cavsa  mortisf 
The  donatio  inter  vivos,  as  its  name  imports, 
is  a  eift  between  the  living.  It  is  perfected 
and  Ibecomes  absolute  during  the  lire  of  the 
parties.  The  donatio  causa  mortis,  literally, 
"is  a  gift  in  view  of  death."  But  this  does 
not  give  us  an  adequate  conception  of  the 
gift  as  it  is  understood  and  treated  by  the 
authorities.  We  find  from  an  examination 
of  these  that  where  one,  in  anticipation  of 
death  from  a  severe  illness  then  afliicting 
him,  or  from  some  imminent  peril  to  his  life, 
to  which  he  expects  to  be  exposed,  makes  a 
gift  accompanied  bv  the  delivery  of  the  thing 
given  either  actual  or  symbolic,  which  is 
accepted  by  the  donee,  the  law  denominates 
such  a  gift  a  **don€Uio  causa  mortis.  ^  8  Pom. 
£q.  Jar.  §§  1146  et  seq.;  8  Redf.  Wills,  p. 
822,  g§  42  et  seq.;  2  Beach,  £q.  Jur.  p.  1144, 
§  1062;  1  Woerner,  Administration,  §^  57, 
58;  Thornton  Gifts  &  Advancements,  chap. 
1,  p.  12;  1  Wras.  Exrs.  844;  Oourley  v.  Lin- 
serOngler,  51  Pa.  845 ;  2  Kent,  Com.  444 ;  2 
Bl.  Com.  514;  Hebb  v.  EM,  5  Gill,  506; 
Schouler,  Pers.  Prop,  g  185. 

Were  the  notes  and  l>ank  stock  in  contro- 
versy given  under  such  circumstances?  Both 
the  pleadings  and  the  proof  settle  conclu- 
iirely  that  the  gifts  were  in  contemplation 
of  the  near  approach  of  death  from  the  ill- 
ness then  afflicting  the  donor.  Hatcher,  to 
wit,  consumption.  The  gifts  beins  made 
during  the  last  illness,  and  when  all  hope  of 
recovery  was  gone,  the  presumption  is  they 
were  causa  mortis.  Mercfiant  v.  Merchant,  2 
Bradf.  482 ;  8  Pom.  Eq.  Jur.  g  1146,  w/pra; 
Lawson  t.  Latsson,  1  P.  Wms.  441 ;  EenseJiel 
V.  Maurer,  69  Wis.  576.  The  conditions  in- 
hering in  a  gift  made  under  such  circum- 
stances do  not  have  to  be  expressed.  The 
law  attaches  them  as  a  part  of  the  essential 
nature  of  a  gift  causa  mortis.  2  Beach,  Eq. 
Jur.  ^  1063;  Williams  v.  Ouile,  117  N.  Y. 
848,  6  L.  R.  A.  866 ;  Orymes  v.  Hone,  49  N. 
y.  17,  10  Am.  Rep.  318 ;  Bmery  v.  Clough, 
63  N.  H.  553,  56  Am.  Rep.  548.  But  it 
ID  oat  not  be  forgotten  that  an  absolute  gift— 
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one  inter  vivos— mtLj  be  made  by  one  apoa 
his  deathbed,  and  who  is  aware  of  the  near 
approach  of  death  from  his  then  ailment. 
Tliornton,  Gifts  &  Advancements,  g  21,  p. 
24,  and  authorities  cited.  Is  there  anything 
in  the  proof  to  overcome  the  presumption  of 
gifts  causa  mortis?  As  to  the  notes,  the  tes- 
timony shows  that  Hatcher  was  up  'and  at 
bis  store  on  the  day  these  were  executed; 
that  they  were  delivered  on  the  same  day ; 
and  that  the  donor  was  able  to  drive  out 
after  this  transaction.  It  also  shows  that  it 
was  Hatcher's  desire  to  give  to  his  nephew 
Walter  Buford  an  interest  in  the  store,  and 
that  Walter  declined  to  take  it.  The  notes 
were  executed  for  this  interest,  and  immedi- 
ately indorsed  by  the  payee,  the  donor,  to 
the  donee,  the  mother  of  the  maker  of  the 
notes.  The  gift  to  his  nephew  of  an  interest 
in  his  mercantile  business  seems  to  have  been 
the  real  purpose  of  the  donor.  Such  a  gift, 
of  course,  would  have  been  incompatible 
with  the  limitations  which  the  law  imposes 
upon  the  use  and  enjoyment  of  the  subject- 
matter  of  gifts  causa  mortis,  and  the  ui tribute 
of  revocability  attaching  to  such  gifts.  2 
Beach,  Eq.  Jur.  §  10G3 ;  3  Redf.  Wills,  pp. 
322-343.  We  think  tlie  time  and  circum- 
stances of  the  gift  of  the  notes,  as  indicated 
by  the  proof,  supports  the  chancellor's  find- 
ing that  this  was  a  gift  intei'  vivos.  The 
same,  however,  cannot  be  said  of  the  bank 
stock.  Hatcher  was  upon  his  deathbed,  and 
unable  to  attend  to  any  business,  when  this 
was  given.  Four  thousand  was  taken  out 
about  one  month  before  his  death,  and  one 
thousand  only  about  ten  days  before.  It  was 
not  delivered  until  a  few  nights  before  his 
death.  We  find  nothing  whatever  in  the 
proof  to  take  the  bank  stock  out  of  the  pre- 
sumption that  it  was  a  gift  causa  mortis,  and 
nothing  to  support  the  chancellor's  conclu- 
sion as  to  this. 

8.  Being  a  gift  causa  mortis,  did  it  defeat 
the  widow's  dower?  Section  2541,  Sand.  & 
H.  Dig.,  provides:  "A  widow  shall  be  en- 
titled, as  a  part  of  her  dower,  absolutely  and 
in  her  own  right  to  one- third  part  ot  the 
personal  estate,  including  cash  on  hand, 
bonds,  bills,  notes,  book  accounts  and  evi- 
dences of  debt  whereof  the  husband  died 
seised  or  possessed."  Was  the  donor  seised 
or  possessed  of  the  bank  stock  at  the  time  of 
h  is  death  ?  The  terms  "  se ised"  or  "  possessed, " 
as  thus  used  with  reference  to  personalty, 
mean  simply  ownership,  which  carries  with 
it  the  actual  possession,  or  a  ri^ht  to  the  im- 
mediate possession.  Tlie  real  inquiry,  then, 
is  as  to  when  the  title  or  property  in  the  sub- 
ject matter  of  a  donatio  causa  mortis  ]>asse8. 
We  are  aware  that  there  is  conflict  and  con- 
fusion in  the  authorities  upon  this  point, 
doubtless  growing  out  of  the  modes  of  donatio 
causa  mortis  recognized  originally  by  tlie 
Roman  jurisprudence  whence  the  doctrine  is 
derived.  Under  one  of  these,  the  subject- 
matter  of  the  gift  became  at  once  the  prop- 
erty of  the  donee,  but  on  condition  that  he 
should  return  it  to  the  donor  in  the  event  of 
his  recovery.  Under  another,  the  gift  was 
made  upon  condition  that  the  thing  given 
should  l^ecome  the  property  of  the  donee  only 
in  the  event  of  the  aonor's  death.    Under 
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the  former,  delivery  was  essenlial ;  under  the 
latter,  it  was  not.  Thornton,  Gifts  &  Ad- 
vancements, p.  44 ;  Ward  y.  Turner,  2  Ves. 
Br.  431 :  Abbott,  Cases  on  Wills,  169.  Mr. 
Ko:  er,  in  his  work  on  Legacies,  tells  us  that, 
after  the  contest  upon  the  subject  had  sub- 
sided, Justinian  gives  a  definition  of* donatio 
tauia  mortis, "  which  alone  is  the  proper  one. 
1  Roper  on  Legacies,  1.  Mr.  Pomeroy  Quotes 
this  definition,  and  translates  it  as  follows : 
^  A  donatio  causa  mortis  is  that  which  is  made 
in  expectation  of  death ;  as  when  anything 
is  so  given  that,  if  any  fatal  accident  befalls 
the  donor,  the  person  to  whom  it  is  fiven 
shall  have  it  as  his  own ;  but  if  the  donor 
sliould  survive,  or  if  he  should  repent  of  hav- 
ing made  the  gift,  or  if  the  person  to  whom 
it  has  been  given  should  die  before  the 
donor,  then  the  donor  shall  receive  back  the 
thing  given."  8  Pom.  Eq.  Jur.  g  1146. 
Judge  Redfield,  in  his  work  on  Wills,  says: 
''The  conclusion  of  Justinian's  definition 
seems  to  embrace  the  essentials  of  the  ffift, 
viz. ,  the  gift  is«8uch  that  the  donor  prefers 
himself  to  retain  dominion  over  it  rather 
than  have  the  donee  acquire  it. '  But  he  pre- 
fers the  donee  should  have  it  rather  than  his 
.  heir.**  S  Redf.  Wills,  822.  Those  authori- 
ties which  hold  that  the  property  in  the  thing 
fiven  passes  upon  delivery  and  during  the 
ife  of  the  donor  have  obviously  followed 
the  kind  of  donatio  causa  mortis  referred  to 
supra,  ezistinc:  under  the  Roman  law  prior 
to  Justinian's  definition,  which  recognized 
the  subject-matter  of  the  gift  ns  becoming 
at  once  the  property  of  the  donee,  defeasible 
upon  a  condition  subsequent,  and  under 
which  delivery  was  essential.  This  is  a 
formidable  position,  and  supported  by  hi^h 
authority.  Basket  v.  HasseU,  107  U.  b.  60^, 
27  L.  ed.  600 ;  Ohase  v.  Redding,  18  Gray, 
418 ;  MarshaU  v.  Berry,  18  Allen,  48 ;  Thorn- 
ton, Gifts  &  Advancements,  g  46;  Nicholas 
V.  Adams,  2  Whart.  17 ;  Daniel  v.  Bmith,  64 
Cal.  846;  Emery  v.  CUmgh,  68  N.  H.  662, 
66  Am.  Rep.  648;  Schouler,  Pers.  Prop. 
§  187 ;  Dde  V.  Lincoln,  81  Me.  422.  Since 
the  decision  of  Tjord  Hardwicke  in  Ward  v. 
Turner,  2  Ves.  Sr.,  suvra,  it  has  been  the 
settled  law  of  England  that  delivery  is  es- 
sential in  gifts  causa  mortis;  and  there  has 
never  been  any  controversy  upon  that  point 
in  this  country.  Since  delivery  is  an  essen- 
tial element  to  complete  the  transfer  of  title 
or  property  in  personalty  (Schouler,  Pers. 
Prop.  ^  87),  the  authorities  holding  to  the 
view  that  the  title  passes  and  becomes  vested 
in  the  subject-matter  of  a  donatio  causa  mor- 
tis durinff  the  life  of  the  donor  are  dominated 
.  by  the  idea  of  delivery.  But,  while  deliv- 
ery is  a  prerequisite  to  the  transfer  of  title, 
it  does  not  follow  that  there  is  always  a 
transfer  of  title  where  there  is  a  delivery, 
nor  that  the  delivery  of  the  chattel  and  the 
transfer  of  the  title  are  coeval,  in  cases  where 
the  title  is  transferred.  We  think  the  better 
doctrine  upon  the  transfer  of  the  title  to 

5ifts  causa  mortis  is  that  which  accords  with 
ustinian's  definition,    and   recognizes  the 
subject-matter  of  the  gift  as  becoming  the 

Sroperty  of  the  donee  in  the  event  of  the 
onor's  death;  t'.  «.,  the  donor's  death  is  a 
condition  precedent  to  the  vesting  of  the  title 

27  L.  R.  A. 


to  the  thing  given  in  the  donee.  This  seems 
to  be  the  rule  adopted  by  the  English  courts 
of  chancery,  ami  is  supported  also  by  eminent 
American  courts  and  text- writers.  1  Wms. 
Exrs.  782;  3  Pom.  Eq.  Jur.  §  1146;  Baker 
V.  Sinith  (N.  II.)  23  Atl.  Rep.  82;  Merchant 
V.  Merc/iant,  2  Bradf.  432;  Gardner  v.  Par- 
ker, 3  Madd.  184 ;  Edwards  v.  Jones,  1  Myl. 
&  C.  226 ;  Staniland  v.  Willott,  8  Macn.  & 
G.  664  et  seq.;  WelU  v.  Tucker,  3  Binn.  870. 
This  view  is  certainly  more  consonant  with 
the  conditions  which  all  the  authorities  agree 
attach  to  gifts  of  this  kind;  viz.,  that  ttie 
reclamation  of  the  donor,  or  his  recovery 
from  existing  illness  or  escape  from  per;! 
apprehended," or  the  death  of  the  donee  be- 
fore that  of  the  donor,  will  each,  ipso  facto, 
revoke  the  gift.  Conser  v.  Snottden,  54  Md. 
175,  89  Am.  Rep.  868;  Aferrhant  v.  Mer- 
chant, supra.  This  doctrine  we  have  already 
approved  in  Ammon  v.  Martin,  59  Ark.  191, 
where,  in  speaking  of  donatio  causa  mortis, 
we  said :  **The  title  to  the  thing  given  re- 
mains in  the  donor,  and  the  gift  is  subject 
to  revocation  at  any  time  prior  to  his  death. " 
True,  we  also  said  in  this  case,  with  refer- 
ence to  Uie  delivery  of  a  note  by  the  donor, 
while  on  her  deathbed,  to  the  agent  of  the 
donee,  **that  this  was  sufficient  to  make  the 
gift  complete,  no  matter  what  was  its  char- 
acter." But  this  latter  statement  was  made 
solely  in  re^^nrd  to  the  delivery.  It  might 
be  construed,  however,  as  applying  to  the 
gift  as  a  whole,  and  not  simply  to  the  ele- 
ment of  delivery.  In  that  view  the  lan- 
guage would  be' inaccurate.  In  Amman  y. 
Martin,  supra,  it  was  not  necessary  for  as 
to  distinguish  between  gifts  inter  vivos  and 
causa  mortis,  the  only  question  there  being. 
Was  there  a  gift?  But  it  may  be  said  that 
this  view  abolishes  all  distinction  between 
gifts  causa  mortis  and  testamentary  disposi- 
tions, since  the  donatio  causa  mortis  is  wholly 
inchoate  and  conditional,  not  paasing  title 
until  the  donor's  death.  Many  authorities 
do  speak  of  the  donatio  causa  mortis  as  but 
another  form  of  testamentary  disposition, 
and  liken  it  unto  the  testamentary  disposi- 
tion, for  the  reason  that  it  is  revocable  dur- 
ing the  donor's  life,  is  subject  to  his  debts  ^ 
if  there  be  a  deficiency  of  assets,  and  does 
not  become  an  absolute  gift  until  the  don- 
or's death.  Jones  v.  Broum,  84  N.  H.  439 ; 
Baker  v.  Smith,  supra;  2  Kent,  Com.  445; 
Schouler,  Pers!  Prop.  188.  But  while,  in 
these  particulars,  it  resembles  a  testamentary 
disposition,  it  differs  from  it,  in  that  the 
subject  matter  of  the  gift  is  delivered  to  the 
donee  during  the  life  of  the  donor,  and  at 
his  death  does  not  pass  into  the  hands  of  tlie 
executor  or  administrator,  but  remains  with 
the  donee.  This  is  not  because  the  property 
or  title  has  passed  to  the  donee  during  the  life 
of  the  donor,  or  that  the  donor  is  not  actually 
seised  in  law  at  the  time  of  his  death,  but 
because  it  is  one  of  the  peculiar  character- 
istics of  this  species  of  gift  that,  at  the  don- 
or's death,  the  donee  takes,  instead  of  the 
heir,  according  to  the  intention  of  the  donor, 
as  manifested  during  his  life  by  delivery  to 
the  donee.  It  should  be  observed  in  this 
connection  that  of  the  cases  cited  supra,  hold- 
ing to  the  view  that  title  vested  in  the  donee 
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during  the  life  of  the  donor,  Ohau  v.  Bed- 
ding, 18  Gray,  418,  was  the  only  one  in 
which  the  ]f  idow  was  a  party ;  but  Marshall 
y.  Berry,  18  Allen,  48,  stands  on  a  parity 
with  it  by  analogy,  and  the  supreme  court 
of  Massachusetts  is  undoubtedly  committed 
to  the  doctrine  that  donations  eauta  mortis 
are  valid  against  the  rights  of  the  widow. 
But  the  dower  rights  of  the  widow  rest  on 
a  different  basis  to  that  of  a  child  or  heir. 
Thayer  v.  Thayer,  14  Vt.  107,  89  Am.  Dec. 
219,  and  authorities  there  cited.  Hence  it 
may  be  questioned  as  to  whether  any  case  is 
an  authority  against  the  dower  rights  of  the 
widow  where  she  is  not  a  party,  although 
holding  that  title  vests  in  the  donee  during 
the  life  of  the  donor.  For  instance,  in  Emery 
T.  GUnigh,  63  N.  H.  652,  56  Am.  Rep.  543, 
supra,  the  supreme  court  of  New  Hampshire 
maintains  as  strongly  as  in  any  of  the  cases 
that  title  passes  during  the  life  of  the  donor 
to  the  subject-matter  of  a  gift  causa  mortis. 
But  in  the  case  of  Baker  v.  Smith,  supra  (a 
much  later  case),  the  question  being  whether 
a  married  woman  could  deprive  her  husband 
of  his  statutory  distributive  share  of  her  per- 
sonal estate  by  a  gift  causa  mortis,  the  same 
court  said:  ^'What  she  cannot  do  in  this 
respect  by  will  she  cannot  do  by  another  form 
of  testamentary  disposition,  which  is  of  the 
nature  of  a  legacy,  and  becomes  a  valid  gift 
only  upon  the  decease  of  the  donor."  So, 
also,  Mr.  Schouler,  who,  in  his  work  on 
Personal  Property,  contends  that  the  better 
doctrine  is  the  one  which  treats  the  title  as 
vesting  upon  delivery  during  the  donor's 
life,  yet  maintains,  in  his  work  on  Wills, 
that  '^the  same  principles  which  regulate  the 
wife's  testamentary  aisposition  of  her  per- 
sonal property  should  likewise  regulate  her 
gift  eausa  mortis."*  Schouler,  Wills,  g  68; 
Schouler,  Pers.  Prop.  §  187.  And  the  same 
author,  in  commenting  upon  Marshall  v. 
Berry,  supra,  after  saying,  **Thi8  decision 
is  to  be  reeretted,"  continues:  *'The  im- 
plied conditions  of  revocation  which  accom- 
pany such  ffifts  make  the  disposition  so 
nearly  ambulatory,  like  that  of  a  will,  that 
the  policy  of  the  law  should  not  differ  in  the 
two  cases,  except  to  discountenance  such 
ffifts  as  much  as  possible. "  Schouler,  Wills, 
§  68.  Judge  Redfleld,  upon  this  subject, 
says:  "It  seems  questionable  whether  a 
man  of  substimce  can  be  allowed  to  dispose 
of  his  whole  estate,  and  leave  his  widow  a 
beggar,  by  n^eans  of  this  species  of  gift, 
which  is  clearly  of  a  testamentary  character, 
where  the  statute  expressly  provides  that  the 
widow  may  waive  the  provisions  of  the  will, 
and  come  m  for  her  share  of  the  personal  es- 
tate under  the  statute  by  way  of  distribu- 
tion." And  he  adds:  ^It  is  possible  the 
American  courts  have  felt  too  reluctant  to 
recognize  the  difference  in  this  respect  be- 
tween the  widow  and  next  of  kin."  8  Redf. 
Wills,  324,  note.  Under  our  law,  a  man 
may  deprive  his  children  of  their  inheritance 
by  his  will  if  he  names  them.  So,  also,  he 
niay  deprive  them  by  a  donatio  causa  mortis. 
But  he  cannot  deprive  the  widow  of  her  dower 
rights  by  either..    And  this  for  the  reason, 
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in  both  instances,  that  he  dies  **  seised"  of 
the  property  so  conveyed.     This,   In  oar 
opinion,  is  the  only  consistent  and  logical 
conclusion  ;  for  if  the  title  passes  during  the 
donor's  life,  and  he  has  the  absolute  right 
to  dispose  of  his  personalty  as  he  pleases, 
which  he  has,  how  can  it  be  said  that  tlifr 
donee's  rights  are  inferior  to  those  of  the- 
widow.    except    upon    the    doctrine  above 
enunciated?  This  conclusioL  makes  it  unnec- 
essary fo.  us  to  pass  upon  the  Question  of 
fraud,  though  many  couriu  of  high  authority 
announce  that  fraud  may  be  predicated  upon 
such  a  transaction  as  this  record  discloses. 
Manikee  v.  Bee^d,  85  Ky.  20 ;  Davis  v.  Davis, 
5  Mo.    188;   Stone  v.    Stone,    18  Mo.    889; 
Tucker  v.    Tucker,   29  Mo.   a50;   Straat   v. 
0'Neil,Si  Mo.  68;  Thayer  v.   Thayer,  supra. 
However,  the  majority  of  us  are  not  satisfied 
with  their  reasoning  or  their  conclusions. 
Lines  v.  Lines,  142  Pa.  149 ;  Pringle  v.  Prin- 
gle,  59  Pa.  281,  contra. 

4.  The  fourth  and  last  question,  Is  the 
widow  endowed  according  to  the  law  at  the 
time  of  marriage  or  at  the  death  of  her  hus- 
band?— isensy  of  solution,  especially  in  view 
of  the  comparatively  recent  deliverances  of 
our  own  court.  In  Smith  v.  Howell,  58  Ark. 
279,  the  court  said:  ''The  inchoate  right 
of  dower  during  the  lifetime  of  the  husband 
is  not  an  estate  in  land ;  it  is  not  even  a 
vested  ri^ht,  but  a  mere  intangible,  inchoate, 
contingent  expectancy.  The  law  regards  it 
as  an  incumbrance  on  the  husband's  title. 
.  .  .  She  joins  with  her  husband,  not  to 
alienate  any  estate,  but  to  release  a  future 
contingent  right.  See  also  Hewitt  v.  Cox, 
65  Ark.  285,  and  287,  where  same  language 
is  quoted.  In  UtteU  v.  Jones,  56  Ark.  189, 
the  court,  through  Judge  Hemingway,  again 
said:  ** Persons  who  may  be  entitled  to  in- 
herit under  existing  laws  may  suffer  detri- 
ment by  changes  in  the  law  that  change  the 
course  of  devolution,  but  there  is  no  such 
thing  as  a  vested  right  in  a  prospective  heir- 
ship, or  in  the  maintenance  of  the  laws  of 
descent,  and,  though  their  charge  disappoint 
reasonable  expectations,  it  comes  within  no- 
constitutional  inhibition."  See  also  Oreg- 
ley  V.  Jackson,  88  Ark.  492.  Nothing  more 
need  be  said.  It  is  not  true,  as  contended 
by  counsel,  that  the  wife  acquired  a  vested 
remainder  in  the  real  estate  of  which  her 
husband  was  seised  during  coverture.  The 
argument  of  counsel  for  residuary  devisee, 
being  founded  upon  a  false  premise,  how- 
ever plausible  and  strong,  must  inevitably 
lead  to  an  erroneous  conclusion.  Those  of 
our  decisions  which  mention  dower  as  a 
vested  right  only  used  the  term  **  vested"  in 
the  sense  of  assuring  whatever  right  the  law 
gave,  and  not  in  the  sense  that  dower  rights 
could  not  be  affected  or  chanfred  by  a  change 
in  the  law  itself.  It  follows  that  the  devisee, 
Mrs.  Buford,  could  only  claim  under  the  law 
as  it  was  at  the  death  of  Hatcher. 

Hve  decree  of  the  chancellor  is  affirmed  as  to 
the  notes  and  real  estate.     As  to  the  bank  stock, 
it  is  reversed,   and  the  cause  is  remanded, 
with  directions  to  enter  a  decree  conforming 
to  this  opinion. 


UM. 


Ckaiq  y.  Gumh. 
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Eugene  GUNN,  President,  etc.,  of  the  Dela- 
ware &  Hudson  Canal  Co.,  Trustee. 


(. 


.Yi.. 


.) 


A  tareign  eorporatlon  li»viii|f  its  priii* 
cipal  office  and  plmoe  of  Imsiiiess  and 
▼arioas  lines  of  railroad  in  another 
■tate»  although  It  operates  a  road  extendlog 
Into  the  state  where  garofshment  proceedings 
are  attempted,  ts  not  subject  to  garnishment 
there  under  a  statute  providing  that  no  person 
shall  be  summoned  as  trustee  unless  be  resides 
in  the  state. 

(December  8,  IflOV) 

EXCEPTIONS  by  the  trustee  in  a  garnish 
ment  proceeding  to  a  mling  of  the  Rutland 
County  Court  refusing  to  discharge  the  trua- 
tee  for  want  of  Jurisdiction.    Rater aed. 

The  plaintiff  resides  in  Colorado  where  the 
contract  out  of  which  the  cause  of  action  arose 
was  made,  and  defendant  in  New  York.  The 
trustee  is  a  New  York  corporation  who  oper- 
ates a  branch  railroad  into  Vermont  The 
plaintiff  sought  to  reach  wages  due  by  the 
trustee  to  defendant  for  services  rendered  in 
New  York,  under  a  New  York  contract. 

Further  facts  appear  in  the  opiDion. 

Mesfrs.  Bailer  Sb  Maloney*  for  the 
trustee: 

The  action  cannot  be  maintained  upon  the 
facts  agreed  to,  and  should  have  been  dis- 
missed. 

TowU  T.  Wilder,  57  Vt  622;  8  Am.  &  Eng. 
Encyclop.  Law,  p.  807;  Wells  v.  Bast  Ten- 
nessee, V,  A  G.  Railroad,  74  Ga.  648;  Tingley 
V.  Bateman,  10  Mass.  848;  Ray  v.  Underwood, 
8  Pick.  802;  Hart  v.  Anthony,  15  Pick.  445; 
Bquair  v.  Shea,  26  Ohio  St.  645;  Baxter  v. 
Vincent,  6  Vt.  621;  Rindge  t.  Qreen,  52  Vt 
904. 

Mr,  4.  Am  Merrill  for  plaintiff. 

1^1er»  J.,  delivered  the  opinion  of  the 
court: 

The  principal  parties  were  nonresidents, 
and  the  trustee  was  a  foreign  corporation, 
having  its  principal  office  ana  place  of  busi- 
ness in  the  city  of  New  York,  but  operating 
lines  of  railroaa  extending  from  points  in  the 
state  of  New  York  to  the  city  of  Rutland, 
In  this  stAte.  It  also  owned  and  operated 
various  lines  of  railroad  situated  wholly  in 
the  state  of  New  York.  The  contract  upon 
which  the  suit  was  brought  was  made  in  an- 
other state,  and  the  sum  due  from  the  trustee 
to  the  defendant  was  waees  for  services  ren- 
dered by  the  defendant  for  the  trustee  upon 
a  line  of  railroad  lying  wholly  in  the  state 
of  New  York,  under  contract  of  employment 
made  in  that  state,  and  there  payable.  Cor- 
porations are  amenable  to  the  trustee  process, 
like  private  persons,  but  this  mode  of  attach • 

Note.— As  to  service  on  foreign  corporations,  see 
note  to  Foster  v.  Charles  fietober  Lumber  Ckk  OBb 
Dak.>  28  L.  B.  A.  tfOl 
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ing  the  personal  propertjr  of  a  debtor,  in  the 
hands  of  a  third  person,  is  conferred  only  by 
statute;  and  section  1073,  Hev.  Laws,  pro- 
vides that  no  person  shall  be  summoned  as  a 
trustee,  unless  at  the  time  of  the  service  of 
the  writ  he  resides  in  this  state.  Citizens  of 
another  state,  and  subject  to  its  laws  and 
jurisdiction,  are  not  within  the  jurisdiction 
of  the  courts  of  this  state,  and  the  credits  in 
their  hands  have  no  situs  here,  and  are  no 
more  attachable  by  this  process  than  are  tho 
goods  of  a  debtor  situated  in  another  state. 
Baxter  v.  Vinunt,  6  Vt  614 ;  Peek  v.  Bar 
num,  24  Vt.  75 ;  Rindge  v.  Qreen,  52  Vt.  204. 
In  Niehola  v.  Hooper,  61  Vt.  295,  the  plain- 
tiff and  defendant  resided  in  New  York ;  and 
the  debt  that  the  plaintiff  sought  to  recover, 
and  the  one  due  the  defendant  from  the 
trustee,  were  contracted,  and  in  law  were 
payable,  in  that  state.  The  trustee  resided 
in  this  state,  and  was  held  liable ;  so  that 
case  is  decisive  of  every  Question  that  arises 
in  the  present  one,  excepting  the  question  of 
jurisdiction  over  the  trustee,  upon  the  facta 
stated. 

Gold  V.  Housatonic  B,  Co,,  1  Gray,  424, 
arose  under  a  statute  like  our  Rev.  Laws, 
^  1072.  The  opinion  of  Shaw,  CK  </.,  is  aa 
follows:  ''It  18  agreed  that  the  defendants 
have  leases  of  railnMids  in  this  county,  and 
this  would  make  a  strong  case  for  charging^ 
them  as  trustees,  if  they  could  be  chargeable 
as  such  under  any  circumstances.  Bu^  the 
case  of  Danforih  v.  Penny,  8  Met.  564,  is 
decisive,  ana  shows  that  a  foreign  corporation 
cannot  be  so  diarged.  By  Rev.  Stat. ,  chap. 
109,  g  6,  'all  corporations  may  be  summoned 
as  trustees. '  But  what  corporations?  The 
very  generality  of  the  terms  requires  some 
qualification.  It  cannot  be  construed,  lit- 
erally, all  corporations,  in  whatever  part  of 
the  world  established  and  transacting  busi- 
ness. The  answer  is  to  be  found  in  tne  stat- 
utes in  pari  materia  then  existing.  The  stat^ 
ute  in  question  waa  only  an  extension  of  an 
existing  system.  It  was  intended,  we  think, 
to  put  corporations  on  the  same  ground  as 
individuals.  And  it  is  well  settled  that  an 
individual,  an  inhabitant  of  another  state, 
is  not  chargeable  by  the  trustee  process,  al- 
though found  in  this  commonwealth,  and 
here  served  with  process.  Tingley  v.  Bate- 
man,  10  Mass.  848 ;  Nye  v.  Liscombe,  21  Pick. 
263.  In  the  case  of  corporations  which  have 
no  local  habitation,  the  principle  is  this: 
If  established  in  this  commonwealth,  by  the 
laws  thereof,  they  are  inhabitants  of  this 
commonwealth,  within  the  meaning  of  the 
law ;  but,  if  established  only  by  the  laws  of 
another  state,  they  are  foreign  corporations, 
and  cannot  be  charged  by  the  trustee  process.  ^ 
This  was  the  construction  ffiven  a  statute 
which  contained  no  provision  like  our  section 
1078,  that  nonresidents  should  not  be  sub- 
ject to  the  trustee  process.  In  1870  the  stat- 
ute was  amended  so  that  nonresidents,  and 
corporations  established  by  the  laws  of  an- 
other state,  might  be  summoned  as  trusteea, 
if  they  bad  a  usual  place  of  business  in 
Massachusetts.     In   Larldn    v.    Wilson,    106 
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Mass.  130,  the  writ  was  served  before  the 
amendment  to  the  former  act  was  in  force ; 
and  the  court,  for  that  reason,  refused  to  hold 
a  foreign  corporation  liable  to  the  trustee 
process,  and  cited  Banforih  y.  Fenny  and 
Gold  y.  Eousatonie  R,  (&.,  iupra,  in  support 
of  the  position  that  such  a  corporation  was 
not  liable  to  be  summoned  as  a  trustee, 
though  it  was  the  lessee  of  a  railroad  in  that 
state,  and  its  principal  officers  resided  there, 
and  agents  were  employed  there  to  manage 
the  road.  In  the  later  case  of  NaiionaX  Bank 
of  CotrtTMrce  v.  Huntington,  129  Mass.  444,  it 
was  held  that  a  railroad  corporation  created 
by  the  laws  of  another  state,  and  having  an 
office  in  Massachusetts  for  the  convenience  of 
its  stockholders,  and  for  the  better  manage- 
ment of  its  finances  and  other  business,  where 
its  principal  officers  were  to  be  found,  and 
where  it  carried  on  such  business  as  is 
usually  carried  on  in  the  office  of  the  president 
and  treasurer  of  a  railroad  corporation,  had 
a  usual  place  of  business  in  that  state,  within 
the  meaning  of  the  Act  of  1870,  and  might 
be  summoned  as  trustee.  We  have  no  statute 
like  the  Massachusetts  Act  of  1870,  and,  even 
under  that  act,  this  trustee  process  could  not 
be  maintained ;  for,  though  it  is  presumable 
that  the  trustee  had  depots,  freight  houses, 
and  agents  in  this  state,  it  did  not  appear 
that  it  had  any  such  office  here  as  Is  described 
in  the  Massachusetts  act. 

Drake  on  Attachment  (sec.  474)  says :  **  In 
this  country,  the  question  has  been  repeatedly 
presented,  and  the  uniform  tenor  of  the 
adjudications  establishes  the.  doctrine  that 
whether  the  defendant  resides,  or  not,  in  the 
state  in  which  the  attachment  is  obtained,  a 
nonresident  cannot  be  subjected  to  garnish- 


ment there,  unless,  when  garnished,  he  have 
in  that  state  property  of  the  defendant  in  hia 
hands,  or  be  bound  to  pay  the  defendant 
money,  or  to  deliver  to  him  goods,  at  some 
particular  place  in  that  state.' 

It  was  said  in  SmWi  v.  Mutual  L,  Ins,  CS01 
of  New  York,  14  Allen.  339 :  **  A  corporation, 
being  a  mere  creature  of  local  statutes,  can, 
of  right,  have  no  existence  nor  recognition 
beyond  the  limits  of  the  state  wherein  it  ia 
established.  By  comity,  such  artificial  per- 
sons are  permitted  to  contract  and  sue  in 
other  states.  If  they  avail  themselves  of  that 
comity,  .  .  '.  they  may  become  liable  to 
its  jurisdiction,  to  the  extent  to  which  they 
have  thus  voluntarily  subjected  themselves.* 

This  court  held  in  Otsborne  v.  Shawmut  In$, 
Co,^  61  Vt.  278,  that  the  defendant  corpora- 
tion was  to  be  treated  as  a  citizen  of  the  state 
in  which  it  was  incorporated,  and,  there  beinr 
no  attachment  of  property,  jurisdiction  coula 
only  be  obtained  by  service  of  the  writ  upon 
the  insurance  commissioners  of  this  state,  and 
by  a  compliance  by  the  defendant  corporation 
with  the  statute  which  requires  foreign  in- 
surance companies  to  agree  that  they  may  be 
sued  in  this  state,  which,  as  the  court  said 
in  the  case  last  cited,  ^is  equivalent  to  an 
agreement  that  they  may  be  found  here  for 
the  service  of  process.**  The  debt  due  from 
the  trustee  to  the  defendant,  of  course,  had 
no  situs  in  this  state,  unless  the  trustee  re- 
sided here,  within  tlie  meaning  of  our  statute. 
It  cannot  be  maintained  that  it  did  reside 
here.  We  find  no  occasion  to  depart  from  the 
decision  in  Towle  v.  Wilder,  57  Vt.  622, 
though  no  opinion  was  written  in  that  case. 

Judgment  retersed,  trustee  discharged,  and 
action  dismissed. 
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The  owner  of  »  buildln^^  Is  not  liable  to 
members  of »  fire  department  for  failure 
to  guard  an  elevator  well,  or  for  so  packinir  mer- 
ohandise  as  to  conduct  tbem  to  such  well  wfaen 
enterlnir  under  a  license  conferred  by  law  to  ex- 
tinffuisb  a  fire. 

(May  1,  1804.) 

ON  demurrer  to  the  declaration  In  an  ac- 
tion brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  to  plain- 
tiff because  defendant  negligently  left  his 
premises  in  an  unsafe  condition.  Demurrer 
unstained. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  O.  Roelker»  for  defendants,  in 
support  of  the  demurrer: 

The  plaintiff  was  a  mere  licensee  and  was  in 
the  building  by  virtue  of  his  employment 

Af0TS.~8ee  similar  case  of  Woodruff  v.  Bo  wen 
(lad.) »  L.  B.  A.  IDS. 
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The  licensee  assumes  all  risk  of  injury  to 
which  he  may  be  exposed  by  reason  of  the 
condition  of  the  premises,  ana  actionable  neg- 
ligence exists  only  where  the  one  whose  act 
causes  or  occasions  the  injury,  owes  to  the  in- 
jured party  a  duU^  either  created  by  contract 
or  by  operation  of  law,  which  he  has  failed  to 
discharge. 

Oooley,  Torts,  p.  818;  Woodruff 'v,  Bowen 
(Ind.)  22  L.  R.  A.  198;  Parker  v.  Barnard,  136 
Mass.  116,  46  Am.  Rep.  450. 

Where  the  entrv  of  the  licensee  is  permissive 
only  there  can  orainarily  be  no  recovery  for  a 
neglect  properly  to  guard  the  premises  by 
which  such  person  maybe  injurea. 

Sweeny  v.  Old  Colony  d  N.  R.  Co.  10  Allen, 
368,  87  Am.  Dec.  644;  Metcalfe  v.  Cvnard  S.  S, 
Go.  147  Mass.  66;  Heinlein  v.  Boston  &.  P.  R. 
Co.  Id.  136;  Gordon  v.  Cummings,^  L,  R.  A.  640. 
162  Mass.  613;  BedeU  v.  Berkey,  76  Mich.  435; 
Trask  v.  ShotweU,  41  Minn.  66. 

In  Gibson  v.  Leonard,  87  HI.  App.  849,  a 
case  where  a  fireman  who  entered  a  building 
in  the  night-time  was  injured  in  the  usiog  an 
elevator  which  was  deftctive,  having  a  roiten 
rope,  which  broke  and  let  the  elevator  fall  up- 
on him,  the  court  held  that  he  could  not  re- 
cover. 


i 


h-oo  «lso  41  L.  R.  A.  487. 
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In  Mathew  t.  BenKl,  51  N.  J.  L.  88,  the 
court  says:  "Tbe  substantial  ground  is  that 
the  defendants  did  not  properly  construct  tbcir 
plant,  and  being  a  dnngerous  instrument,  did 
not  surround  it  with  proper  safeguards;  but 
there  is  no  principle  whicli  imposes  such  a 
duty  upon  the  owner  of  property  with  respect 
to  a  mere  licensee. 

Beardon  v.  Thomp^on^  149  Mass.  237;  Par^ 
ker  V.  Portland  Pub.  Oo.  69  Me.  178.  81  Am. 
Rep.  262;  PitUburgh,  Ft.  W,  d  C.  B.  Co.  v. 
Bingham,  29  Ohio  St.  869;  Larmare  v.  Grown 
Point  Iron  Co.  101  N.  Y.  891,  64  Am.  Rep. 
718;  Victory  v.  Baker,  67  N.  Y.  266;  Thiele  v. 
McManug,  8  Ind.  App.  182;  Lary  v.  Clef>etand, 
€.  C.  d  I.  B.  Co.  78  Ind.  828,  41  Am.  Rep. 
572;  Bfoannille  db  T.  H.  B.  Co,  v.  OHffln,  100 
Ind.  221,  50  Am.  Rep.  788;  I/idianapolta  v. 
Emmelman,  108  Ind.  680,  68  Am.  Rep.  65:  In- 
diana, B.  d  W.  R  Ch.  T.  Bamhart,  115  Ind. 
899;  FariB  v.  Bdberg,  181  Ind.  269. 

Where  a  person  is  a  mere  licensee  he  has  no 
cause  of  action  on  account  of  the  dangers  ex- 
istinpr  in  the  place  he  is  permitted  to  enter. 

Pollock,  TorU,  p.  426;  Bolch  v.  Smith,  7 
Hurlst.  &  N.  786;  Ray,  Negligence  of  Imposed 
Duties,  p.  22;  Thide  y,  McManti$,  and  Beardon 
▼.  Thompson,  supra;  Plummer  v.  Dill,  166 
Mass.  426;  Trask  ▼.  ShotmU,  41  Minn.  66; 
Sveeny  v.  Old  Colony  d  N.  B.  Co:  10  Allen, 
868,  87  Am.  Dec.  644;  Metcalfe  ▼.  Ounard  8. 
8,  Co.  147  Mass.  66;  Gordon  v.  Oummingg,  9 
L.  R.  A.  640,  162  Mass.  518;  Armstrong  v. 
Medbury,  67  Mich.  264;  BedeU  ▼.  Berkey.  76 
Mich.  486. 

Messrs,  Walter  B.  Vineettt  and  Amasa 
M«  Eateny  for  plaintiff,  contra: 

An  entry  upon  land  to  save  goods  which  are 
in  Jeopardy  of  being  lost,  or  destroyed  by  water, 
fire  or  anj  like  danger,  is  not  trespass. 

Proctor  T.  Adams,  118  Mass.  376,  18  Am. 
Rep.  500.  citing  21  Hen.  VII.  27,  28,  pi.  6; 
Bacon,  Abr.  Tr^asa,  213;  Yin.  Abr.  Trespass, 
H,  a,  4,  pi.  24,  E,  a.  pi.  3. 

An  officer  of  the  law  who  enters  upon  prem- 
ises in  tbe  performance  of  his  duty  is  not  a 
mere  licensee,  and  may  maintain  an  action  for 
their  defective  condition. 

2  Shearm.  &  Redf.  Neg.  §  705.  citinp  Parker 
▼.  Barnard,  186  Mass.  116.  46  Am.  Rep.  450; 
Learoyd  v.  Godfrey,  188  Mass.  815. 

If  a  person,  oein^  on  tbe  premises  of  so- 
other on  lawful  business  without  any  fault  or 
negligence  of  his  own,  falls  through  a  hole  on 
fluch  premises,  the  occupant  will  be  held  re- 
flponsible. 

Addison,  Torts,  8d  ed.  p.  168;  Gordon  v. 
Cummings,  9  L.  R.  A.  640, 162  Mass.  518;  Bn- 
yel  v.  Smith,  82  3Iich.  1. 

Stine«s,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  seeks  to  recover  for  injuries 
caused  by  falling  into  an  elevator  well  in  the 
defendants*  building,  which  ho  entered  in  the 
discharge  of  his  duty  as  a  member  of  the  fire 
department  of  the  city  of  Providence  in  an- 
swering a  call  to  extinguish  a  fire.  The  neg- 
ligence alleged  in  the  first  count  is  a  failure 
to  guard  and  protect  the  well ;  and,  in  the 
second  count,  such  a  packing  of  merchandise 
as  to  guide  and  conduct  one  to  the  unguarded 
and  unprotected  wel  1.    The  defendants  demur 
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to  the  declaration,  alleging  as  grounds  of 
demurrer  that  they  owed  no  duty  to  tbe  plain- 
tiff ;  that  he  entered  their  premises  in  the 
discharge  of  a  public  duty,  and  assumed  the 
risks  of  his  employment;  that  he  was  in  the 
premises  without  invitation  from  them  ;  and 
that  they  are  not  liable  for  consequences 
which  they  could  not  and  were  not  bound  to 
foresee.  Tlie  decisive  question  thus  raised 
is,  Did  the  defendants,  under  the  circum 
stances,  owe  to  the  plaintiff  a  duty,  for 
failure  in  which  they  are  liable  to  him  in 
damages?  The  question  is  not  a  new  one, 
and  we  think  it  is  safe  to  say  that  it  has  never 
been  answered  otherwise  than  in  favor  of  the 
defendants.  The  plaiutiff  argues  that  it  was 
his  duty  to  enter  the  premises,  and,  conse- 
quently, since  an  owner  may  reasonably 
anticipate  the  liability  of  a  fire,  a  duty  arises 
from  the  owner  to  the  fireman  to  keep  his 
premises  guarded  and  safe.  An  extension  of 
this  argument  to  its  legitimate  result,  as  a 
rule  of  law,  is  sufficiently  startling  to  show 
its  unsoundness.  The  liability  to  fire  is  com- 
mon to  all  buildings  and  at  all  times ;  hence 
every  owner  of  every  building  must  at  all 
times  keep  every  part  of  his  property  in  such 
condition  that  a  fireman,  unacquaint^  with 
the  place,  and  groping  about  in  darkness  and 
smoke,  shall  come  upon  no  obstacle,  opening, 
machine,  or  anything  whatever  which  may 
cause  him  Injury.  This  argument  was  urged 
in  Woodruff  v.  Bowen  (Ind.)  22  L.  R.  A.  198, 
but  the  court  said  :  **  We  are  of  the  opinion 
that  the  owner  of  a  building  in  a  populous 
city  does  not  owe  it  as  a  duty,  at  common 
law,  independent  of  any  statute  or  ordinance, 
to  keep  such  building  safe  for  firemen  or 
other  officers  who  in  a  contingency  may  enter 
the  same  under  a  license  conferred  by  law." 
Undoubtedly  the  plaintiff  in  this  case  had  the 
rieht  to  enter  the  defendants'  premises,  and 
the  character  of  his  entry  was  that  of  a  li- 
censee. Cooley,  Torts,  818.  But  no  such 
duty  as  is  averred  in  this  decl  a  ration  is  due 
from  an  owner  to  a  licensee.  Tin's  question 
is  discus<«rd  in  the  case  just  cited,  as  also  in 
many  othirs  For  example,  in  Beardon  v. 
Thompson,  149  3Iass.  267,  Holmes,  J.,  says: 
*'But  tbe  general  rule  is  that  a  licensee  goes 
upon  land  at  his  own  risk,  and  must  take  the 
premises  as  he  finds  them.  An  open  hole, 
which  is  not  concealed  otherwise  than  b^  the 
darkness  of  the  night,  is  a  danger  which  a 
licensee  must  avoid  at  his  peril."  So  in 
Mathews  v.  Bensel.  51  N.  J.  Tj.  80,  Bcaslcy, 
Gh.  J.,  says:  "The  substantial  ground  of 
complaint  laid  in  the  count  is  that  tlie  de 
fendants  did  not  properly  construct  their 
planer,  and,  being  a  dangerous  instrument, 
did  not  surround  It  with*propcr  safeguards. 
But  there  is  no  legal  principle  that  imposes 
such  a  duty  as  this  on  the  owner  of  property 
with  respect  to  a  mere  licensee.  This  is  the 
recognized  rule.  In  the  case  of  Holmes  v. 
JVortA  Eaetem  B.  Co.,  L.  R.  4  Exch.  254, 
Baron  Channell  says  that,  'where  a  person  is 
a  mere  licensee,  he  has  no  cause  of  action  on 
account  of  the  danger  existing  in  the  place 
he  is  permitted  to  enter. '  "  In  Parker  v. 
Portland  Pub.  Co.,  09  Me.  178,  31  Am.  Rep. 
262,  this  question  is  fully  examined,  the 
court  holding  it  to  be  well  settled,  if  the 


83 


614 


Ikdiaha  Sur&BlfB  Ck>UBT. 


Jah.^ 


plaiDtifl  was  at  the  place  where  the  injury 
was  received  by  license  merely,  that  the  de- 
fendant would  owe  him  no  duty,  and  that  he 
could  not  recover.  See  also  Indiana,  B.  d 
W.  -B.  Co.  T.  Barnhari,  115  Ind.  899 ;  Qihson 
T.  Leonard,  87  111.  App.  844 ;  Bedell  y.  Berkey, 
76  Mich.  485.  There  is  a  clear  distinction 
between  a  license  and  an  invitation  to  enter 
premises,  and  an  equal Iv  clear  distinction  as 
to  the  duty  of  an  owner  in  the  two  cases.  An 
owner  owes  to  a  licensee  no  duty  as  to  the 
condition  of  premises,  unless  imposed  by 
statute,  save  that  he  should  not  knowingly 
let  him  run  upon  a  hidden  peril,  or  willfully 
cause  him  harm ;  while  to  one  invited  he  is 
under  obligation  for  reasonable  securitv  for 
the  purposes  of  the  invitation.  The  plain- 
tiff's declaration  does  not  set  out  a  cause  of 
action  upon  either  of  these  grounds,  and  the 
cases  cited  and  relied  on  by  him  fall  within 
the  two  classes  of  cases  described,  and  mark 
the  line  of  duty  very  clearly.  Parker  v. 
Barnard,  185  Mass.  116,  46  Am.  Rep.  460, 
was  the  case  of  a  police  oflScer  who  had  en- 
tered a  building,  the  doors  of  which  were 
found  open  in  the  night-time,  to  inspect  it, 
according  to  the  rules  of  the  police  depart- 
ment, and  fell  down  an  unguarded  elevator 
well.  A  statute  required  such  wells  to  be 
protected  by  railings  and  trap  doors.  Judg- 
ment having  been  given  for  Uie  defendant  at 
the  trial,  a  new  trial  was  ordered  upon  the 
ground  of  a  violation  of  the  statute.  The 
court  says :  **  The  owner  or  occupant  of  land 
or  a  building  is  not  liable,  at  common  law, 
for  obstructions,  pitfalls,  and  other  dangers 
there  existing,  as,  in  the  absence  of  any  in- 
ducement or  invitation  to  others  to  enter,  he 
may  use  his  property  as  he  pleases.  But  he 
holds  his  property  subject  to  such  reasonable 
control  and  regulation  of  the  mode  of  keep- 
ing and  use  as  the  legislature,  under  the 
police  power  vested  in  them  by  the  constitu- 
tion of  the  commonwealth,  may  think  nec- 
essary for  the  preventing  of  injuries  to  the 
right  of  others  and  the  security  of  the  public 


health  and  welfare."  Then,  likening  the 
plaintiff  to  a  fireman,  the  court  also  says: 
"Even  if  they  must  encounter  the  danger 
arisiug  from  neglect  of  such  precautione 
against  obstructions  and  pitfalls  as  those  in- 
vited or  induced  to  enter  have  a  right  to  ex- 
pect, they  may  demand,  as  against  the  owners 
or  occupants,  that  they  observe  the  statute  in 
the  construction  and  management  of  their 
building."  InLearoydY.  Godfrey^  188 Mass. 
815,  a  police  officer  fell  down  an  uncovered 
well  in  or  near  a  passageway  to  a  heuse  where 
he  was  called  to  quell  a  disturbance  of  thft 
peace.  A  verdict  for  the  plaintiff  was  sus- 
tained upon  the  ground  that  the  Jury  must 
have  found  that  the  officer  was  using  the 
passageway  by  the  defendant's  invitation, 
and  that  the  evidence  warranted  the  finding. 
Ocrdon  v.  Oummingt,  152  Mass.  618,  9  L.  R. 

A.  640,  was  the  case  of  a  letter  carrier  who 
fell  into  an  elevator  well  in  a  hallway  where 
he  was  accustomed  to  leave  letters  in  boxes 
put  there  for  that  purpose.  The  court  held 
that  there  was  an  implied  invitation  to  the 
carrier  to  enter  the  premises.  In  Bngsl  v. 
Smith,  83  Mich.  1,  the  plaintiff  fell  through 
a  trap  door  left  open  in  a  building  where  he 
was  employed.  The  question  of  duty  is  not 
discussed  in  the  case,  but  simply  the  fact  of 
negligence.    In  Bennett  v.   LouiniUe  d  N, 

B,  Co.,  102  U.  S.   577,    26  L.  ed.   285,  the 

Elaintiff,  a  passenger,  fell  through  a  hatch 
ole  in  the  depot  floor.  The  court  construed 
the  declaration  as  setting  out  facts  which 
amounted  to  an  invitation  to  the  plaintiff  ta 
pass  over  the  route  which  he  took  through  the 
shed  depot  where  the  hatch  hole  was.  in  the 
present  case  the  plaintiff  sets  out  no  violation 
of  a  statute,  or  facts  which  amount  to  an  in- 
vitation, and,  consequently,  under  the  well- 
settled  rule  of  law,  the  defendants  were  under 
no  liability  to  him  for  the  condition  of  their 
premises  or  the  packing  of  their  merchandise. 
T?ie  demurrer  to  the  deelaration  mtut  there- 
fore be  suetained. 


INDIANA  SUPREME  COURT. 


CHy  of  INDIANAPOLIS,  Appt., 

V. 

CONSUMERS'  GAS  TRUST  CO. 


(. 


.Ind. 


.) 


!•  A  reeerva.tioti  in  an  ordlnaAee  an. 
thorisin^  a  g^as  eompany  to  lay  pipes 
In  streets,  of  the  ricrht  to  bind  the  companv 
by  future  ordinanoes  such  as  one  to  prohibit  the 
streets  to  be  out  without  the  coneeot  of  the 
aldermen  and  common  ooundl.  Is  not  made  by  a 
clause  declaring  the  duty  of  the  city  attorney  to 
compel  compliance  wlthezlstinff  and  future 
ordinances. 

8.   Tlie  fls^t  that  a  pavement  was  laid 

on  a  street  after  the  acceptance  by  a  gas  com- 
pany of  an  ordinance  authorizing  it  to  uiy  pipes 

~ 

NOTB.— As  to  franchise  of  gas  company  to  use 
streets,  see.  also  note  to  Opinion  of  the  Justices 
(Be  Manufacture  of  Gas,  etc.)  (Mass.)  8  L.  R.  A.  487. 
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in  the  street  and  to  take  them  up  and  repair 
them  from  time  to  time,  does  not  restrict  Its 
rishts. 

8.  An  ordtnanee  prohibiting^  streets  t» 
be  eat  without  consent  of  the  aldermen  and 
common  council  is  Inoperatlye  as  to  a  gas  com- 
pany which,  by  acceptance  of  a  prior  ordinance 
has  acquired  the  right  to  take  up  and  repair  lt» 
pipes  in  the  streets  from  time  to  time  as  neces- 
sary. 

4.  Judicial  knowledge  Is  taken  of  the  fact 
that  leaks  occur  In  gas  pipes  requiring  immed&» 
ate  repair. 

(January  IS,  188ft.) 

APPEAL  by  a  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  in^ 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  penalty  prescribed  by  a  city  ordi> 
nance  for  digging  into  the  pavement  of  a  street 
without  first  obtaining  permission  of  the  dty 
authorities.     Affirmed, 
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The  facts  are  stated  in  the  opinion. 

Mewn,  Bailey»  Hawkins  A  Smith  for 
appellant 

MUtn,  W.  P.  IHshbaek  and  W.  P. 
Kappeti*  for  appellee: 

Tnere  was  no  compulsion  on  the  city  to 
grant  its  oonnent  to  any  particalar  gas  com- 
pany to  use  and  occupy  the  city  streets. 

(Htkeni  0(u  d  Min,  Co.  t.  Elwood,  114  Ind. 
888;  Dill.  Mun.  Corp.  g  706;  2  Wood.  Rail- 
way  Law,  p.  986;  Elliott,  Roads  &  Streets, 
p.  666;  We$tem  Paving  d  Supply  Co.  y.  Citi- 
tens  atreei  R  Ob.  10  L  R  A.  770, 128  Ind. 
681. 

The  city  might  hare  withheld  its  consent 
originally,  but  the  consent  once  ffiyeu,  and 
that  consent  with  its  conditions  accepted  and 
acted  upon  by  the  appellee,  the  first  ordinsDce 
became  a  contract,  binding  equally  upon  the 
dty  and  the  gas  company;  and  the  gas  com- 
pany acquired  a  vested  right  which  was  no 
longer  in  the  power  of  the  city  to  impair  or 
alter. 

Western  Paving  d  Supply  6b.  t.  Citizens 
Street  A.  do,  supra;  2  Diu.  Mun.  Corp.  %  691; 
8  Am.  &  Eng.  Encrdop.  Law,  p.  748;  Indian- 
apolis ▼.  Indianapolis  Gas  Light  d  Coke  Co.  66 
Ind.  896;  New  Orleans  Oas  Light  Co,  v.  Louis- 
iana Light  d  Heat  Urtdueing  d  Iffg.  G9.  116 
U.  8.  660,  29  L.  ed.  616;  Ohio  Life  Ins,  d  T, 
Oo.  T.  DeboU,  67  U.  S.  16  How.  416,  14  L. 
ed.  997:  Nets  Orleans  WaUr  Works  Go.  t. 
JHvers,  116  U.  8.  674, 29  L.  ed.  626;  TjouisviOe 
Gas  Co.  Y.CiOeens  Gas  Light  Co.  116  U.  8.  688, 
89  L.  ed.  610. 

Power  to  regulate  does  not  imply  the  right 
to  prohibit  or  destroy  contract  rights. 

Elliott,  Roads  A  Streets,  p.  676;  New  York 
▼.  Second  Ave.  B.  Co.  82  N.  Y.  272. 

Even  if  the  second  ordinance  were  professedly 
an  exercise  of  police  power,  it  should  be  held 
void  Ijecause  it  is  unreasonable. 

Northern  Liberties  Comrs.  v.  Northern  USth 
erties  Gas  Co.  12  Pa.  818. 

Where  there  is  a  specific  act  followed  by 
an  act  In  general  terms,  the  specific  act  re- 
mains in  force,  notwithstanding  the  general 
act 

MattUr  T.  Seht^er,  68  Ind.  246;  State  v. 
Vanderburgh  County  Comrs.  49  Ind.  467; 
Tobacco  d  Pipe  Makers  Co.  of  Lnndon  ▼.  Wood- 
reffe^  7  Bam.  &  C.  838;  Johnstone  v.  Hvdle- 
stone,  4  Bam.  ft  C.  921;  Com.  v.  Montrose,  62 
FkL  891;  Beg.  ▼.  Bundle,  24  L.  J.  M.  C.  129. 

Jordaii» «/.,  delivered  the  opinion  of  the 
oourt: 

Qn  the  14th  day  of  November,  1890,  the 
appellant,  the  city  of  Indianapolis,  filed  in 
the  mayor's  court  its  verified  complaint 
against  the  Consumers*  Gas  Trust  Company, 
appellee  herein,  whereby  it  charged  said  com- 
panv  with  having  violated  section  1  of  an 
ordinance  of  said  city  passed  by  the  common 
council  and  board  of  aldermen  on  the  24th 
day  of  March,  1890,  by  cutting  and  digging 
into  a  certain  macadam  pavement  upon  the 
roadway  of  Madison  avenue,  a  public  street 
of  said  city,  without  first  having  secured 
the  consent  of  said  council  and  board  of 
aldermen  so  to  do,  and  without  having  filed 
a  bond  with  the  city  clerk.  A  trial  was  had 
In  the  mayor's  court  upon  a  plea  of  not 
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guilty  by  the  appellee,  and  resulted  in  the 
conviction  of  appellee,  and  a  fine  of  $10  was 
assessed  and  adjudged  against  it.  An  appeal 
to  the  circuit  court  was  taken  by  the  gas 
company,  and  in  the  latter  court  the  company 
waived  the  general  denial,  and  all  rights  to 
introduce  evidence  without  a  plea,  and  reli«l 
solely  upon  the  defense  set  up  in  its  answer 
filed  in  the  circuit  court.  In  the  answer  filed 
in  that  court  the  appellee  alleged,  substan- 
tially, the  following  facts:  lliat  on  June 
27,  1887,  the  city  of  Indianapolis  passed  a 
general  ordinance,  known  as  *'No.  14,"  which 
ordinance  was  set  out,  and  made  a  part  of 
said  answer.  That  in  November,  1887,  the 
appellee  was  organized  as  a  corporation  for 
the  object  of  supplying  gas  to~  said  city ; 
that  afterwards,  same  year,  it  duly  accepted 
such  ordinance,  filed  its  bond,  and  in  all 
things  complied  with  the  provisions  and  con- 
ditions thereof ;  that  in  1888,  and  early  in 
1889,  the  said  gas  company,  at  great  ex- 
pense, and  to  the  approval  of  the  city,  laid 
its  mains  in  the  streets  thereof,  and,  amon^ 
others,  on  Madison  avenue,  and  is  engaged 
in  supplying  over  10,000  consumers  of  nat- 
ural gas ;  that  later,  in  1889,  a  macadam  or 
broken -stone  pavement  was  laid  by  the  city 
on  Madison  avenue ;  that  in  March,  1890,  the 
common  council  and  board  of  aldermen  of 
said  city  passed  the  ordinance  referred  to  in 
the  complaint,  and  alleged  to  have  been 
violated  bv  the  defendant,  and  that  the  same 
was  passed  without  the  knowledge  or  consent 
of  the  defendant,  and  that  defendant  has 
never  accepted  the  same  or  consented  thereto. 
And  the  appellee  further  alleges  in  its  an- 
swer that  it  admits  that  it  cut  into  the  ma- 
cadam pavement,  and  that  it  did  not  procure 
the  consent  of  the  council  and  board  of  alder- 
men, other  than  the  consent  derived  under 
the  ffeneral  ordinance  No.  14,  a  copy  of  which 
is  filed  with  the  answer,  and  that  it  did  not 
file  any  bond  other  than  that  provided  for  in 
said  Ordinance  14.  Said  answer  further  al- 
leged that  the  acts  complained  of  as  a  viola- 
tion of  the  ordinance  mentioned  in  the  com- 
plaint consisted  only  in  the  digging  of  a 
trench  in  the  said  street  for  the  purpose  of 
making  and  maintaining  necessary  repairs  in 
the  service  and  connections  with  the  premises 

No.  Madison  avenue,  and  in  no  other 

or  different  act ;  that  said  repairs  wen  neces- 
sary in  order  to  enable  the  consumer  at 
No.  on  said  avenue  to  secure  a  suf- 
ficient supply  of  natural  gas ;  that  in  order 
to  make  said  repairs  it  was  necessary  for  it 
to  dig  such  trench,  and  to  cut  into  the  ma- 
cadam pavement,  and  said  repairs  could  not 
otherwise  be  made ;  that,  in  doing  said  work, 
defendant  acted  in  all  things  under  and  ac- 
cording to  said'  general  oral  nance  No.  14, 
and  did  not  act  in  violation  thereof ;  that  the 
work  was  done  in  a  careful  and  prudent  man- 
ner, according  to  the  requirement  of  said 
ordinance  No.  14;  and  that  it  restored  the 
street  and  pavement,  and  left  it  in  as  good 
condition  as  it  was  before  it  was  opened  for 
makinff  the  repairs.  The  appellant  de- 
murred to  the  answer,  which  was  overruled 
by  the  court,  and  an  exception  taken.  The 
appellant  declined  to  plead  further,  and 
elected  to  stand  by  its  demurrer,  and  a  Judg- 
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ment  was  rendered  against  it  for  costs.  In 
this  court  the  appellant  has  assigned  for  er- 
ror the  overruling  of  its  demurrer  to  the  an- 
swer. 

The  Ordinance  of  1890,  upon  which  this 
prosecution  was  based,  and  a  copy  of  which 
was  made  a  part  of  the  complaint,  is  as  fol- 
lows :  "Be  It  ordained  by  the  common  coun- 
cil and  board  of  aldermen  of  the  city  of  In- 
dianapolis, that  it  shall  be  unlawful  for  any 
person,  firm  or  corporation,  to  cut  or  dig  into 
any  street  or  alley  that  shall  have  heretofore 
been  paved  with  brick  or  any  form  of  block, 
macaaam  or  asphaltic  pavement,  until  such 
person,  firm  or  corporation,  for  whose  bene- 
fit such  proposed  opening  is  to  be  made, 
shall  have  first  secured  the  consent  of  the 
common  council  and  board  of  aldermen  so  to 
do :  and  shall  have  filed  in  the  oflSce  of  the 
city  clerk  a  bond  with  at  least  two  freehold 
sureties,  to  the  approval  of  the  mayor,  guar- 
anteeing the  speedy  completion  and  proper 
execution  of  said  work,  and  binding  the 
principal  and  sureties  to  protect  the  city 
from  all  liability  whatsoever  on  account  of 
the  injuries  or  accidents  to  persons  or  prop- 
erty, or  both,  occasioned  by  any  such  pro- 
posed opening:  and  further  binding  them- 
selves to  keep  and  maintain  such  part  of  such 
street  or  alley  so  cut  into  or  opened  in  good 
condition  during  the  period  yet  to  run  on  the 
contract,  under  which  said  street  or  alley  was 
originally  paved."  ''Any  person  viofating 
any  provision  of  this  ordinance  shall  upon 
conviction  be  fined  in  any  sum  not  exceeding 
one  hundred  dollars."  The  ordinance  No. 
14,  passed  by  the  city  of  Indianapolis  on  the 
27th  day  of  June,  1887,  a  copy  of  which  was 
set  out  in  the  answer  of  the  appellee,  and 
made  a  part  thereof,  and  upon  which  it  relies 
in  lustincation  of  its  acts,  is  substantially  as 
follows :  By  section  1  it  was  provided  that 
"  any  corporation  may  lay,  extend  and  main- 
tain mams,  branches,  pipes  and  conduits 
through  the  streets,  avenues,  lanes,  alleys 
and  public  grounds  of  said  city,  and  may 
take  up  for  the  purpose  of  altering,  changing 
or  repairing  the  same,  from  time  to  time,  as 
the  necessities  of  the  case  may  require,  for 
the  purpose  of  supplying  said  cily  and  its 
inhabitants  with  natural  gas,  under  and  sub- 
ject to  the  restrictions  and  iipon  the  condi- 
tions hereinafter  set  out.*'  By  section  2  a 
bond  of  $50,000  was  required  to  be  first  filed, 
conditioned,  (1)  not  to  molest  other  pipes  or 
sewers;  (2)  to  restore  all  streets,  etc.,  "to  as 
good  condition  as  they  were  before,  to  main- 
tain the  same  in  such  condition  for  one  year, " 
and  where  the  city  "shall  have  taken  a  bond 
or  agreement  from  any  contractor  to  keep  and 
maintain  the  pavements  in  any  street  in  good 
repair  for  a  given  time,  the  said  corporation 
.  .  .  shall  keep  that  portion  of  any  such 
street  ...  in  good  condition  and  repair 
for  the  same  peri^  of  time  stipulated  in 
such  bond  or  agreement  between  the  city  and 
the  contractor;"  (8)  to  clear  away  dirt  and 
rubbish;  (4)  to  reimburse  the  city  for  ex- 
penses in  repairing  or  clearing  away  rubbish  ; 
(6)  to  indemnify  the  city  against  all  claims 
for  damages;  (6)  to  begin  work  within  sixty 
days  after  the  acceptance  of  ordinance,  and 
lay  twenty -five  miles  of  mains  the  first  year. 
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By  section  8,  the  mayor  may  require  the  re- 
newal of  the  bond,  if  insufficient  by  reason 
of  insolvency  or  death  of  sureties.  Section 
4  to  section  10,  inclusive,  prescribe  minutely 
the  method  and  safeguards  to  be  used  in  do- 
ing the  work,  and  that  the  city  may  enforce 
observance.  By  section  11,  the  prices  of  gaa 
are  fixed.  By  section  12,  the  city  reserves 
the  right  to  require  a  license  fee  to  be  paid 
after  five  years.  By  section  18,  the  duty  is 
imposed  to  supply  gas  and  extend  mains  on 
certain  conditions.  By  section  14,  the  cor- 
poration is  required  first  to  have  a  pipe  line 
from  the  ffas  field.  By  section  16,  the  ac- 
ceptance or  the  ordinance  is  required  to  be  in 
writing,  filed  with  the  clerk.  Section  16 
imposes  a  penalty  of  $100  for  violations. 
Section  17  reserves  the  right  to  the  city  to 
grant  privileges  to  other  gas  companies.  Bj 
section  18,  the  city  reserves  the  right  to  buj 
the  plant  of  the  company  after  10  years. 

The  validity  of  an  ordinance  being  called 
in  question,  the  jurisdiction  of  the  appeal  is 
properly  in  this  court.  The  contentions  of 
appellant  are  "  (1)  that  by  the  terms  of  the 
Ordinance  of  June  27,  1887,  the  city  reserved 
the  right  to  bind  the  appellee  by  the  Ordin- 
ance of  1890 ;  (2)  that  the  macadamized  pave- 
ment in  question  was  laid  after  the  adoption 
of  the  first  ordinance,  and  hence  the  status 
was  so  altered  as  to  change  the  right  of  ap- 
pellee to  Quike  the  cut  or  opening  on  Madi- 
son avenue ;  (8)  that  although  the  first  or- 
dinance, and  the  acceptance  thereof  upon  the 
part  of  the  gas  company,  constituted  a  con- 
tract, yet  it  Is  subject  to  the  exercise  of  the 
police  power  upon  the  part  of  the  city,  which 
power  cannot  be  bargained  away,  and  that 
the  Ordinance  of  1890  is  a  valid  exercise  of 
that  power. **  These  propositions  are  con- 
troverted by  the  appellee,  and  it  further  con- 
tends that  the  second  ordinance  is  not  valid 
and  binding  upon  it  for  the  reason  that  it 
impairs  the  obligations  of  the  legislative  con- 
tract existing  between  the  appellant  and  ap- 
fiellee  by  virtue  of  the  Ordinance  of  1887,  and 
ts  acceptance  thereunder,  and  that  it  has  in 
no  way.  under  the  alleged  facts  in  its  answer, 
violated  the  penal  ordinance  in  question. 

At  the  time  of  the  passage  of  the  two  or- 
dinances mentioned,  tne  city  of  Indianapolis 
was  operating  under  the  general  statute  of 
the  state  applying  to  cities,  and  the  ex- 
clusive power  to  regulate  and  control  the  use 
of  its  streets  was  clearly  granted  to  it  by  the 
legislature.  Rev.  Stat.  1881,  g  8161  (Kev. 
Stat.  1894,  §  8628) .  This  power  to  regulate, 
however,  must  be  held  not  to  carry  with  it 
the  additional  right  to  prohibit,  annul,  or 
destroy  rights  arising  out  of  contract.  This, 
we  think,  must  be  accepted  as  a  well -settled 
legal  principle.  Under  an  act  of  the  legis- 
lature approved  March  7,  1887,  and  in  force 
on  and  after  that  date  (Acts  1887,  p.  86) , 
cities  were  granted  the  power  "  to  regulate  the 
supply,  distribution  and  consumption  of 
natural  gas  .  .  .  and  to  require  persons 
or  companies  to  whom  the  privilege  of  using 
the  streets  ...  is  granted,  lor  the  sup- 
ply and  distribution  of  such  gas,  to  pay  a 
reasonable  license  for  such  franchise.**  This 
power  the  council  and  board  of  aldermen  of 
appellant  seemed  to  have  exercised  \n  the 
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passage  of  the  Ordinance  of  June  27,  1887. 
It  is  not  controTerted  by  the  appellant's 
learned  counsel  that  this  ordinance,  when 
accepted  by  the  gas  company,  constituted  a 
contract,  and  was  binding  upon  both  the  com- 
panv  and  appellant.  It  was  what  is  termed 
a  ** legislative  contract,"  and,  as  such,  came 
within  the  provisions  of  that  clause  of  the 
Constitution  of  the  United  States  which 
forbids  the  impairment  of  the  obligations  of 
a  contract.  It  invested  the  appellee  with  the 
right  of  property  in  the  franchise  granted, 
which  appellant — unless  the  right  was  re- 
served— could  not  take  away  or  impair,  with- 
out appellee's  consent,  by  any  subsequent 
act.  Dartmouth  Coltsoe  Trustees  v.  Woodtcard, 
17  U.  8.  4  Wheat.  518,  4  L.  ed.  629 ;  New 
York  V.  See/md  Ave.  B.  Co.  82  N.  Y.  261. 
This  contract  bein^  within  the  scope  of  the 
power  invested  in  appellant,  and  not  in 
violation  of  public  policy,  nor  tainted  with 
fraud,  must  be  as  binding  and  enforceable  as 
tbat  of  a  private  corporation  or  person.  In- 
dianapolis V.  Indianapolis  Oas  lAght  db  Goke 
Oo.  66  Ind.  896.  While  it  is  true,  as  herein 
stated,  that  the  exclusive  power  to  regulate 
and  control  the  use  of  its  streets  is  vested  in 
the  city,  this  use,  however,  is  not  restricted 
to  that  of  transit  alone  but  it  also  extends 
to  the  laying  of  gas  and  water  pipes,  and  to 
the  promotion  of  the  public  healu  and  con- 
venience. Oummins  v.  Seymour,  79  Ind.  491, 
41  Am.  Rep.  618;  An^ell.  Highways,  §216. 
Keeping  in  view  these  principles  of  law,  as 
herein  stated,  we  will  consider  the  respective 
contentions  of  the  parties  to  this  action  : 

1.  Did  the  appellant,  by  the  terms  of  the 
Ordinance  of  18iB7,  reserve  the  right  to  bind 
the  appellee  by  the  provisions  of  that  of 
1890?  The  clause  in  the  former  ordinance 
relied  on  by  the  appellant  as  giving  it  the 

Sower  la  as  follows:  "It  shall  be,  and  is 
ereby  made  the  duty  of  the  city  attorney  to 
institute  such  legal  proceedings  as  may  be 
necessary  to  compel  a  compliance  with  the 
provisions  of  this  ordinance  and  with  all 
other  ordinances  now  in  force  or  hereafter 
passed,  and  all  acts  of  the  general  assem- 
bly, affecting  such  natural  gas  companies." 
We  do  not  think  that  this  construction  of 
this  clause  by  the  learned  counsel  for  ap- 
pellant can  nnd  any  support  to  maintain 
it.  Quided  b^  a  well-established  rule,  that 
the  entire  ordinance  must  be  read  and  con- 
strued together,  the  meaning  and  object  of 
this  clause  are  obvious.  In  section  9  of  the 
ordinance,  it  is  provided  that  when  work 
is  being  done  in  an  improper  manner  the 
council  and  board  of  aldermen  shall  have 
the  power  to  pass  and  enforce  such  ordinances 
as  will  remeay  the  defects.  In  other  sec- 
tions, it  is  provided  that  certain  rights  are 
to  be  exercised  by  means  of  the  adoption  of 
ordinances,  and  we  think  it  is  the  enforce- 
ment of  these  that  are  contemplated  and 
which  are  in  harmony  with  the  first  ordi- 
nance. In  fact,  the  clause  does  not  partake 
of  the  character  of  a  reservation,  but  more 
properly  defines  the  duties  of  the  city  attor- 
ney. 

2.  Does  the  fact  that  the  pavement  in 
question  was  laid  upon  the  street  after  the 
passage  of  the  Ordinance  of  1887,  and  its 
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acceptance  by  appellee,  restrict  the  rights 
granted  to  it  to  lay,  extend,  and  maintain  its 
^as  mains  through  the  streets  of  appellant 
in  a  prudent  and  lawful  manner,  ana  from 
time  to  time  to  take  up  the  same,  and  repair 
and  replace  them?  We  think  not.  The  ap- 
pellee had  been  granted  the  right  to  use  the 
streets  for  the  purpose  mentioned,  and  the 
mere  fact  that  any  particular  street  was  there- 
after paved  witn  brick  or  macadam  would 
not  deprive  appellee  of  exercising  its  rights 
under  the  ordinance  upon  which  it  relies. 
This  is  manifest  when  we  recognize  that  the 
conditions  of  the  bond  required  of  the  cor- 
poration availing  itself  of  the  franchise 
granted,  were  that  all  streets  should  be 
restored  to  as  good  a  condition  as  they  were 
before,  and  to  maintain  the  pavement  in  good 
repair  where  the  city  had  an  agreement  with 
a  contractor  to  like  effect.  As  said  by  the 
learned  counsel  fur  appellee:  **If  a  ma- 
cadamized pavement  covers  up  the  appellee's 
rights,  so  would  one  constructed  of  gravel, 
and  so  would  even  slight  repairs,  for  the  con- 
dition of  the  streets  would  be  changed  from 
what  it  was  when  the  ordinance  was  ac- 
cepted. "  It  is  evident,  we  think,  that  this 
contention  has  no  support. 

3.  Is  the  Ordinance  of  1890  a  valid  exer- 
cise of  the  police  power,  which  the  city  did 
not  surrender  in  granting  to  appellee  the 
franchise  in  question?  There  was  no  com- 
pulsion on  the  part  of  the  appellant  to  grant 
the  privilege  to  use  its  streets  to  any  par- 
ticular company.  It  was  within  its  discretion 
to  give  or  not  to  give  its  consent,  and  it  had 
the  right  to  witliliold  it  from  all  gas  com- 
panies. Citizens  Oas  <ft  Min.  Co.  v.  Elwood, 
114  Ind.  832.  It  was  not  limited  alone  to  the 
granting  of  this  franchise,  but  it  had  the 
right  to  prescribe  and  impose  terms  and  con- 
ditions. Dill.  Mun.  Corp.  §  706;  2  Wood, 
Hallway  Law,  p.  986.  Elliott,  Roads  <fe 
Streets,  p.  565.  When  these  terms  and  con- 
ditions proposed  by  appellant  were  accepted 
by  the  appellee,  and  complied  with,  it  be- 
came a  binding  contract.  Western  Paving  <k 
Supply  Co.  V.  Citizens  Street  R.  Co.  128  Ind. 
531,  and  540,  10  L.  R.  A.  770.  But  the  ap- 
pellant contends  that  such  grants  are  but  the 
exercise  of  police  power,  and  may  be  changed 
or  repealed  by  the  granting  power.  It  is  true 
tliat,  in  grants  to  persons  or  corporations  to 
supply  gas  and  the  like  to  tlie  inhabitants  of 
towns  or  cities,  the  municipality  does  not 
part  with  or  bargain  away  its  right,  under 
the  police  power,  to  protect  the  public 
health,  the  public  morals,  and  public  safety, 
as  the  one  or  the  other  may  be  affected  by  the 
exercise  of  the  franchise  by  the  grantee.  New 
Orleans  Gas  Light  Co.  v.  Louisiana  Light  db 
Beat  Producing  dt  Mfg.  Co.  115  U.  S.  650,  29 
L.  ed.  516 :  Beach.  Pub.  Corp.  §$  713,  990, 
1229,  1230.  In  the  case  of  Indianapolis  v. 
Indianapolis  Oas  Light  dt  Coke  Co.,  supra,  it 
was  contended,  upon  the  part  of  tlic  city, 
that  the  contract  in  controversy  was  a  restric- 
tion upon  the  legislative  power  to  regulate 
the  lighting  of  the  streets.  But  this  court, 
in  that  case,  draws  the  distinction  between  the 
legislative  and  contractual  powers  of  muni- 
cipal bodies  as  follows :  **  These  two  powers 
need  not  be  confounded.    The  exercise  of  tho 
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legislative  power  requiree  the  oonmit  of  no 
penon,  except  those  who  legislate,  while  it 
Is  impossible  to  make  a  contract  without  the 
consent  of  another  or  others.  We  think, 
therefore,  that,  when  the  city  of  Indianapo- 
lis made  the  contract  in  question  with  the 
gaslight  company,  it  made  it  in  the  exercise 
of  its  power  to  contract,  and  not  in  the  exer- 
cise of  its  power  to  legislate,  although  the 
power  to  make  the  contract  was  authorized 
by  an  ordinance ;  and,  having  the  power  to 
make  a  contract  touching  the  subject-matter, 
it  had  the  right  to  make  it  according  to  its 
own  discretion  as  to  its  prudence  or  good 
policy,  within  the  limits  of  its  franchise. 
Nor  can  we  see  that  the  contract  in  the  least 
restricts  the  legislative  powers  of  the  city, 
except  that,  as  the  sanctity  of  the  contract  is 
shielded  by  the  Constitution  of  the  United 
States,  it  cannot,  in  the  exercise  of  its  legis- 
lative power,  impair  its  validity;  for  it 
would  be  a  solecism  to  hold  tliat  a  municipal 
corporation  can  impair  the  validity  of  a  con- 
tract, when  tito  state  which  created  the  cor- 
poration, by  its  most  solenm  acts,  has  no  such 
power."  Glee  also  Ohio  L,  In$.  d  T.  Oo.  y. 
DOolt,  57  U.  S.  16  How.  416,  14  L.  ed.  997. 
The  appellant  cites  Sttme  v.  MUiisnppi,  101 
U.  S.  814,  25  L.  ed.  1079,  in  support  of  its 
contention  that  the  grant  to  appellee  to  use 
the  streets  was  Uie  exercise  of  its  police 
power;  but  this  law  decides  only  that  the 
abolition  of  a  lottery  was  clearly  within  this 
power,  as  lotteries  are  contrary  to  public 
morals.  The  case  has  no  bearing  upon  the 
rule  which  the  appellant  insists  ought  to  be 
applied  in  the  esse  now  before  us.  Ohirf 
Juitiee  Waite,  in  this  case,  speaking  for  the 
court,  on  page  818  of  the  opinion,  said: 
"  Manv  attempts  have  been  made  in  this  court 
and  elsewhere  to  define  the  police  power,  but 
never  with  entire  success.  It  is  always  easier 
to  determine  whether  a  particular  case  comes 
within  the  general  scope  of  the  power,  than 
to  give  an  abstract  definition  of  the  power 
itself,  which  will  be  in  all  respects  accurate. 
No  one,  however,  denies  that  it  extends  to  all 
matters  affecting  the  public  health  or  the 
public  morals."  This,  we  think,  enunciates 
the  true  rule.  We  cannot  agree  and  hold 
with  the  appellant  that  the  second  ordinance 
upon  whloi  this  prosecution  ia  based  should 
be  regarded  as  an  exercise  of  the  police  power 
under  discussion,  so  as  to  bind  the  ap- 
pellee, under  the  fiMts  alleged  in  this  answer* 

S7  L.B.A. 


and  thereby  compel  it  to  comply  with  its 
terms  and  conditions  in  the  exercise  of  the 
rights  granted  to  it  bv  the  first  ordinance. 
The  ordinance  in  question  is  **  imperative  and 
sweeping,"  and  for  no  purpose  can  a  cut  be 
made  in  the  pavements  mentioned  therein 
without  the  consent  of  the  board  of  aldermen 
and  council  first  obtained,  and  the  filing  of 
the  bond.  No  one  is  excepted  from  its  pro- 
visions. We  Judicially  know  that  by  reason 
of  changes  occurring  from  extreme  heat,  cold, 
and  pressure,  leaks  will  and  do  occur  in  gtm 
pipes,  which  require  immediate  repair.  If, 
then,  it  should  be  held  that  in  making  these 
repairs,  wherein  it  would  be  necessary  to 
uncover  the  mains,  the  appellee  must  await 
the  pleasure  of  the  council  and  board  of  alder- 
men in  giving  its  consent,  it  would  be 
virtually  in  the  same  condition  as  though  it 
had  not  secured  the  rights  and  franchise  un- 
der the  Ordinance  of  1 W7.  Penal  ordinances, 
like  penal  statutes,  are  not  always,  nor  ought 
they  to  be,  construed  literally,  and  courts 
will  make  the  necessary  exception.  DannM 
V.  8kUe,  8  Ind.  658;  ifixan  v.  J^tUe,  76  Ind. 
524.  We  are  constrained  to  hold  that  the  Or- 
dinance of  1890  is  inoperative  and  void,  so 
far  as  it  may  be  invoked  to  abridge  or  restrict 
appellee  in  the  exercise  of  the  rights  and 
privileges  acquired  by  it  under  the  Ordinance 
of  1887.  In  consonance  with  reason,  it  can- 
not be  held  that  the  appellee,  which  had 
already  obtained  the  consent  of  the  ci^  by 
virtue  of  the  ordinance  last  mentioned,  must 
be  required  to  secure  a  new  oonsent.  The 
right  on  the  part  of  the  appellant  to  consent 
implies  the  right  to  reruse.  Therefore  it 
could,  by  refusing,  work  or  effect  a  complete 
prohibition.  This,  evidentlv,  is  not  the 
intent  or  the  spirit  of  the  Ordinance  of  1890. 
The  case  of  JAudwOle  Naiural  Oiu  Ch.  v. 
suae,  185  Ind.  49,  21  L.  R.  A«  784,  fttvors 
and  supports  the  conclusion  reached  by  the 
court  in  this  case.  We  have  examined  the 
cases  cited  by  the  appellant,  but  tiiey  do  not 
sustain  their  contention,  and  we  do  not  deem 
it  necessary  to  refer  to  them  all  in  this  opin- 
ion, in  detail.  We  therefore  adjudge  that  the 
Ordinance  of  1890,  as  against  appellee,  in 
view  of  the  facts  set  foitb  in  its  answer,  is 
inoperative,  and  so  far  void,  and  that  the 
court  did  not  err  in  overruling  the  demurrer. 

Judgment  affirmei,  at  the  cost  of  appellant. 

▲11  ooncur. 
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Tbm  trmiwfer  of  »  negotiable  note  by 

whloh  an  Indoner  Is  made  liable  to  a  bona  fide 
holder  for  the  ultimate  benefit  of  the  transfen^r, 
who  knew  the  indorsement  was  ultfn  vires  and 
YOid,  makea  him  liable  to  such  IndorMr  for  the 
damages  thereby  sostained. 

(February  i,  IMS.) 

APPEAL  by  complainaot  from  a  decree  of 
the  Circuit  Court  for  Davidson  County 
In  ftTor  of  defendant  in  an  action  brouj^ht  to 
recoYer  the  amount  which  complainnnt  was 
compelled  to  pay  upon  a  note  indorsed  by  it^ 
whioh  was  wrongfully  negotiated  by  defend- 

Nont— Liohfltttf  for  trantfrnmng  ruootiiuae  note  to 
boiia.^de  holder  eoaeto  em  eg  dtferuee. 

L  IngenenU. 

n.  OutUno  of  defenee  of  imOaneir. 
ni.  Cf  eee  of  rvieaeto  partiee  in  pari  deliota 
IV.  Form  ef  aetion. 

L  InoeiMral. 

The  irtWYe  ease  of  Nabhyhxa  Lumbib  Oo.  ▼. 
VouBCH  Nat.  Bank  ov  Nashyillb,  while  not 
strictly  one  of  first  impression*  is  one  having  re- 
markably few  precedents  oonsideriog  the  magni- 
tude of  business  done  by  the  transfer  of  negotiatile 
notss. 

The  liability  of  the  holder  of  a  note  which  was 
subject  to  a  defense  for  transferring  it  to  a  bona 
fide  holder  who  compelled  the  maker  to  pay  it  was 
sustained  in  an  action  by  the  maker  in  Smith  v. 
€nff«  6  Maule  ft  B.  leo. 

And  this  was  followed  In  Horton  t.  Blley,  11 
Mees.  ft  W.  OK,  18  L.  J.  Bzch.  81,  in  which  case  there 
was  the  additional  element  of  a  violated  promise 
toy  the  holder  not  to  dispose  of  the  note. 

The  same  doctrine  was  asserted  In  this  country 
In  Murray  v.  Burling,  10  Johns.  172,  in  which  a  per- 
son receiving  a  note  to  raise  money  thereon  for  a 
spectfled  purpose,  which  was  to  pay  it  over  to  an- 
other person  who  was  to  give  it  to  the  maker  of 
the  note  to  be  applied  on  a  certain  debt,  was  held 
liable  for  the  transfer  of  the  note  for  a  different 
purpose  to  a  bona  fide  holder. 

This  case  was  foUowed  In  Decker  v.  Mathews,  \2 
N.  y.  813,  to  substantially  the  same  effect,  namely, 
that  one  who  misappropriates  an  accommodation 
note  by  using  it  for  an  unautboiiaed  purpose  be- 
fote  It  has  any  legal  Inception,  whereby  It  came 
Into  the  hands  of  a  bona  fide  holder.  Is  liable  for  the 
conversion  of  the  note.  In  such  a  case  It  Is  held 
not  to  be  necessary  for  the  plaintiff  to  pay  his  note 
before  bringing  the  action  for  conversion,  and 
that  the  measure  of  damages  recoverable  Is  the 
Ciiceoftlienote. 

So  an  action  lies  by  the  maker  of  a  note  for  Its 
eonverslon  when  It  was  delivered  to  the  defendant 
for  a  panicuhur  use  and  diverted  from  its  original 
purpose  and  transferred  to  third  parties  who  com- 
pelled the  maker  to  pay  It.  Hynes  v.  Patterson.  96 
H.  Y.L 

This  was  an  action  against  the  executors  of  the 
person  who  transferred  the  note.  The  note  was  In 
substance  an  accommodation  note  although  the 
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ant  after  it  became  aware  of  complainant's 
non  liability  on  the  note,     llec  rseU. 

The  facts  are  stated  in  the  opiniou. 

Messn,  Granberry  ft  Marka  for  appel- 
lant. 

Mr,  P.  D.  Haddin  for  appellee. 

Wilkes,  t/.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  for  damages  for  wronp^fuUj 
transferring  negotiable  paper  to  an  innocent 
holder  for  the  purpose  of  imposing  upon  the 
complainant  as  Indorser  a  liability  that 
would  not  have  existed  if  the  note  had  not 
been  so  transferred,  and  thereby  securing  an 
advantage  for  the  tiansferrer  of  the  paper. 
There  was  a  demurrer  to  the  declaration 
which  was  sustained  by  the  court,  and  plain- 
tiff appealed  and  has  assigned  errors. 

The  case,  as  made  out  by  the  declaration, 
is  that  certain  notes  made  by  the  Bond  Lum- 
ber Company  had  placed  upon  them  the  in- 


maker  received  ten  percent  of  the  proceeds  as  a 
commission  for  the  use  of  bis  credit  It  was  held 
that  he  was  not  under  any  obligation  to  restore 
anything  that  he  had  received  in  this  way  before 
bringing  his  action  for  damages,  since  the  holder 
of  the  note  had  paid  for  its  use  for  a  legitimate 
purpose  and  if  he  had  fialled  to  get  the  use  of  it 
because  he  attempted  to  appropriate  It  to  a  different 
use  it  was  his  owe  fault. 

An  unusually  good  illustration  of  the  doctrine  of 
the  main  case  is  found  in  Richardson  v.  Richard- 
son, 86  L.  R.  A.  80S.  148  lU.  fi68,  in  which  it  is  held 
that  a  widow  who  after  her  husband*s  death  nego- 
tiates to  a  bona  fide  holder  a  promtssory  note  made 
by  him  to  her  as  a  gift  and  which  was  therefore  not 
valid  in  her  hands,  might  be  compelled  to  refund 
to  his  estate  the  amount  which  the  estate  was  com- 
pelled to  pay  on  the  note. 

Where  a  note  was  given  for  the  purchase  price 
of  property  on  sale  with  warranty,  which  was 
afterwards  rescinded  for  breach  of  warranty,  and 
the  payees,  transferred  the  note  to  a  bona  tide  pur- 
chaser, they  were  held  liable  to  the  makers  for  the 
amount  of  the  note,  especially  after  Judgment  had 
been  recovered  against  the  makers  upon  the  note. 
Baker  y.  Brem.  4  li.  R.  A.  8T0,  lOB  N.  C.  TO. 

But  execution  on  a  Judarment  In  f^vor  of  the 
makers  was  stayed  until  the  defendanta  were  re- 
lieved of  their  liability  as  indorsers  on  the  note. 
IMd. 

A  case  similar  to  this  was  that  of  Buck  v.  Kent, 
8  Vt  W,  81  Am.  Dec  67V,  where  the  bolder  of  a  note 
received  on  an  exchange  of  horses  which  was  sub- 
ject Co  rescission  and  afterwards  actually  re- 
scinded, fraudulently  transferred  the  note  to  a 
bona  fide  holder.  He  was  held  liable  to  the  maker 
for  the  amount  of  the  note. 

So  the  holder  of  a  note  who  after  receiving  pay- 
ment thereof  but  retaining  possession  of  it  sold  It 
to  a  bona  llde  holder  before  maturity,  was  held  lia- 
Ue  to  the  maker  for  money  had  and  received  even 
before  Judgment  against  the  maker  on  the  note, 
because  no  defense  could  have  kieen  made  in  an 
action  on  the  note.  Connecticut  ft  P.  Hi  vers  R.  Oo. 
V.  Newell,  81  Vt.  884. 

So  where  the  holder  of  a  note  received  from  a 
surety  of  the  purchaser  of  land  under  an  a.ree- 
ment  to  return  it  in  case  a  prospective  sale  by  the 
purchaser  to  a  third  party  should  not  be  couaiim- 
mated  transferrexl  the  note  to  a  bona  llde  holder, 
he  was  held  to  have  done  so  without  right  because 
his  title  was  conditional  until  the  consummation  of 
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doTsemeDt  of  the  Nashville  Lumber  Com- 
pany. This  iDdorsemeDt  was  made  by  the 
secretary  of  the  Nashville  Company,  not  only 
for  accommodation,  but  without  anv  legal 
authority  and  was  ultra  mre$  and  void. 

The  defendant  bank  held  the  notes  thus 
indorsed  with  leeal  notice  of  their  infirmity 
wheD  made  and  mdorsed,  and  while  so  hold- 
ing them  the  plaintiff  company  further  no- 
tified it  that  the  indorsement  was  without 
consideration,  illegal  and  void  and  that  the 
companv  would  recognize  no  liability  on  ac- 
count of  the  same. 

Prior  to  maturity  the  defendant  bank  in- 
dorsed the  notes  to  the  Merchants'  National 
Bank  of  Louisville,  and  had  them  redis- 
counted  by  that  bank.  The  maker  of  the 
notes  was  insolvent  when  the  notes  were 
transferred  to  the  Louisville  bank  and  the 
declaration  states  that  the  Nashville  bank 
fraudulently  rediscounted  the  notes  for  the 
sole  purpose  of  creating  a  liability  against 
the  plaintiff  company  which  did  not  before 
exist,   and  because  of  the  creation  of  this 


liability,  plaintiff  claims  the  rij^ht  to  sue. 
Judgment  has  been  rendered  in  favor  of  the 
Louisville  bank  against  plaintiff  company 
for  the  amount  of  the  notes,  it  not  beins 
able  to  defend  against  the  Louisville  bank 
and  a  part  of  the  same  has  been  pai^.  Such 
is  the  case  as  made  out  in  the  bill.  Several 
of  the  j2:rounds  of  demurrer  are  not  well  laid, 
but  we  treat  them  toj?ether  as  raisin?  the  real 
question  at  issue  in  the  cause  which  may  be 
briefly  stated  as  follows : 

Can  the  holder  of  negotiable  paper,  upon 
which  there  is  the  void  Indorsement  of  a  cor- 
poration, known  to  be  such  by  the  holder, 
transfer  it  to  a  third  party  with  no  knowledge 
of  the  infirmity  and  thus  create  a  liability 
against  tke  indorser,  which  did  not  exist  in 
the  hands  of  the  holder  before  transfer?  The 
gist  of  the  action  is  the  knowingly  transfer- 
ring the  paper  for  the  express  purpose  of 
creating  such  liability  as  did  not  exist  be- 
fore the  transfer  and  by  which  the  transferrer 
is  to  be  benefited. 

While  some  special  objections  are  raised 


Buoh  sale  and  be  was  held  liable  for  the  oonversloD 
of  the  note.    Brown  v.  St.  Charles,  66  Mich.  71. 

One  holding  a  note  which  in  hisposseesion  is  sub- 
ject to  the  defense  of  fraud  is  liable  in  accordance 
with  the  same  general  rule  for  transferring  the 
note  to  a  bona  fide  holder  so  as  to  cut  off  the  de- 
fense. This  was  held  in  Hera  v.  Culver,  6  L.  R.  A. 
498,  77  Mich.  698;  Pearl  v.  Walter,  80  Mich.  817; 
Knight  v.  Linzey,  8  L.  R.  A.  476.  8(i  Mich.  396. 

The  gravamen  in  such  a  case  is  declared  In 
Metropolitan  Biev.  B.  Co.  v.  Eneeland,  8  L.  B.  A. 
253, 120  N.  Y.  184,  to  be  the  wrongful  aot  of  the  de- 
fendant in  causing  a  note  without  value  except  to 
a  bona  fide  holder  to  become  valuable  by  the  sale 
thereof  to  such  a  purchaser  as  could  enforce  it 
against  the  plaintiff.  It  is  further  said  that  the 
cases  relating  to  the  subject  rest  upon  the  princi- 
ple that  a  person  who  fraudulently  places  in  circu- 
lation the  negotiable  instrument  of  another 
whether  made  by  him  or  by  his  apparent  authority, 
and  thereby  renders  him  liable  to  pay  the  same  to 
a  bona  fide  purchaser,  is  guilty  of  tort,  and  in  the 
absenoe  of  special  circumstances  diminishing  its 
value  is  presumptively  liable  to  the  injured  party 
for  the  face  value  thereof. 

In  the  case  of  Metropolitan  Elev.  B.  Co.  v.  Knee- 
land,  supra,  directors  of  a  corporation  were  charged 
with  lia>.llity  for  the  wrongful  issue  of  the  notes  of 
the  corporation.  This  case  relies  in  part  upon  ttiat 
of  Farnham  v.  Benedict,  107  N.  T.  169,  in  which  it 
was  held  that  an  action  would  lie  for  the  transfer 
of  Invalid  town  bonds  to  a  bona  fide  purchaser 
thereby  depriving  the  town  of  a  defense  to  the 
bonds. 

A  similar  action  by  a  town  against  commissioners 
who  wrongfully  iiaued  bonds  that  went  into  the 
hands  of  bond  fide  holders  was  sustained  in  Ontario 
V.  Hill,  38  Hun,  280,  which  was  reversed  entirely  on 
other  grounds  in  99  N.  Y.  824. 

Of  a  similar  character  Is  the  case  of  Bets  v.  Daily, 
8  N.  r.  S.  B.  800,  in  which  an  action  for  fraud  and 
conspiracy  was  sustained  in  favor  of  a  partner 
Qguinst  his  co-partner  and  others  in  fraudulently 
issuing  and  negotiating  notes  of  the  partnership. 
He  was  held  entitled  to  damages  for  the  amount 
which  he  had  necessarily  paid  out  on  such  notes 
including  payments  made  by  him  pending  the  ac- 
tion up  to  the  time  of  trial,  and  to  interest  thereon. 

n.  CuUing  off  defense  of  indorser. 
Closely  similar  to  the  main  case  of  Nashvii<i<i 
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viUiB  is  that  of  Develin  v.  Coleman,  60  N.  Y.  581, 
where  a  note  was  indoi'sed  for  accommodation  in 
order  that  it  miRht  be  used  to  settle  certain  claims 
and  a  pending  suit  against  the  maker  when  these 
had  in  fact  been  settled  before  the  note  was  de- 
livered but  without  the  indorser^s  knowledge,  and 
the  person  to  whom  it  was  delivered  made  the 
settlement  and  had  a  claim  for  indemnity  against 
the  maker  to  which  he  applied  the  proceeds  of  the 
the  note  after  transferring  it  to  a  bona  flde  holder. 
It  was  held  that  he  was  liable  to  the  aooommodi^ 
tion  indorser  for  the  misappropriation  of  the 
note. 

So  in  Badger  v.  Hatch,  71  Me.  608,  the  bailee  of  an 
indorsed  note  with  power  to  dispose  of  it  in  a  par- 
ticular manner  and  upon  a  certain  condition,  who 
disposed  of  it  otherwise  before  the  performanoe  of 
such  condition  to  a  bona  fide  holder  who  collected 
it  of  the  maker,  was  held  liable  to  the  indorser 
who  had  obtained  the  note  by  exchanging  his  own- 
note  with  the  maker  for  it. 

A  very  strong  case  is  that  of  Comstock  v.  Hier, 
78  N.  Y.  209,  29  Am.  Bep.  142,  in  which  it  Is  held  that 
a  person  who  received  a  note  with  an  indorsement 
thereon  as  collateral  security  for  a  debt  of  a  maker 
and  was  thereby  charged  with  notice  or  put  upon. 
Inquiry  as  to  the  fact  that  the  indorsement  was  for 
accommodation,  is  liable  to  the  indorser  for  trans- 
ferring the  note  to  a  bona  flde  holder  even  if  it  was 
done  in  good  faith  and  in  ignorance  of  the  indorser*s- 
rights.  The  court  plainly  holds  that  the  holder 
having  possession  of  the  note  through  the  fraud  of 
others  under  circumstances  which  made  the  in- 
dorsement of  no  binding  force  in  his  bands  is  liable 
for  cutting  off  the  indorser*s  defense  by  transfer- 
ring the  note. 

The  doctrine  of  the  above  oases  is  by  no  means- 
denied  or  impaired  by  Freeman  v.  Yenner,  ISO  Mass. 
424,  which  denies  any  right  of  action  to  an  indorser 
against  a  transferee  who  fraudulentiy  obtains  his- 
unrestricted  indorsement  and  thereafter  refuses 
to  let  him  qualify  it  but  instead  negotiates  the  note 
to  a  bona  flde  bolder.  The  ground  of  the  decision, 
however,  was  simply  the  failure  to  prove  any  dam- 
age whatever  as  the  Indorser  had  not  yet  been- 
called  upon  to  pay  the  note  and  perhaps  never 
would  be  since  the  maker  might  pay  it  or  the 
amount  due  upon  it  might  be  collected  by  fore- 
closure of  a  mortgage  which  secured  it. 

in.  Effect  of  rvie  as  to  portiss  in  pari  delicto. 
There  is  some  disagreement  among  the  deoisione' 
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br  the  demurrer  to  the  form  of  the  declara- 
tfoD  and  the  statements  contained  in  it,  these 
objections  are  more  technical  than  real  and 
the  effect  of  the  demurrer  is  yirtually  to  con- 
cede that  the  defendant  bank  had  no  defense 
to  the  paper  when  it  made  the  transfer,  and 
that  it  was  transferred  to  the  Louisville  bank, 
apparently  in  due  course  of  trade,  for  the 
express  purpose  of  enabling  that  bank  to  col- 
lect the  note  despite  the  infirmity  in  it,  the 
proceeds  to  be  held  for  the  use  and  benefit  of 
the  Nashyille  bank,  and  thus  imposing  a 
liability  on  the  indorser  that  did  not  exist 
while  the  Nashville  bank  held  the  note. 

On  the  other  band,  plaintiff  concedes  that 
the  Nashville  bank  might,  if  holding  in  good 
faith,  have  transferred'the  note  in  due  course 
of  trade  and  made  plaintiff  liable  to  the 
transferee  without  liability  against  it,  for 
such  transfer,  but  the  gravamen  of  the  char/re 
is  that  the  transfer  was  made  not  in  due 
course  of  trade,  so  far  as  the  Nashville  bank 


was  concerned,  but  fraudulently  to  enable 
the  Louisville  bank  as  an  apparently  inno- 
cent holder  to  collect  the  proceeds  and  hold 
them  for  the  use  and  benefit  of  the  Nashville 
bank,  thus  enabling  the  Nashville  bank, 
through  the  Louisville  bank,  to  collect  the 
note  from  plaintiff  as  indorser  which  it  could 
not  do  if  ft  retained  tbe  note  In  its  own  pos- 
session. 

The  plaintiff  insists  that  while  the  notes 
affected  by  this  infirmity,  so  far  as  the  Nash- 
ville bank  is  concerned,  were  in  the  hands 
of  that  bank,  it  had  two  remedies  to  protect 
itself,  one  to  enjoin  the  transfer  of  the  notes 
till  the  indorsement  was  erased  and  the  other 
to  notify  the  holder  of  the  illegality  of  the 
indorsement  and  of  its  non- liability  on  ac- 
count of  it. 

It  is  said  the  former  course  was  doubtful 
and  embarrassed,  as  the  plaintiff  company 
could  not  allege  insolvency  of  the  Nashville 
bank,  nor  that  It  was  about  to  make  the  trans- 


as  to  the  rlflrbt  to  recover  for  the  transfer  of  a  note 
outtloiir  off  a  defense  where  the  plaintiff  was  in  any 
decree  a  participant  In  the  fraud  or  Ulefirality 
which  constituted  the  defense  that  was  out  off  by 
the  transfer. 

The  case  of  Smith  v.  Caff,  6  Haule  ft  8. 100,  sus- 
tained a  riffht  of  action  by  the  maker  of  a  note 
which  was  ffiven  to  Induce  the  payee  to  unite  In  a 
composition  with  creditors  and  which  was  such  an 
unauthorised  preference  as  to  make  tbo  note  In- 
valid in  his  hands,  where  he  transferred  the  note  to 
a  bona  fide  holder.  The  court  held  the  payee  liable 
to  reimburse  the  maker  and  said  it  was  **nota 
case  of  jMT  deUctunu  It  Is  oppression  on  one  side 
and  submission  on  the  other." 

This  case  was  followed  in  Horton  v.  Riley,  11 
Mees.  ft  W.  488, 18  JL  J.  Bzch.  81,  where  the  creditor 
who  took  the  note  for  the  balance  due  on  such 
composition  and  then  transferred  It  to  a  bona  fide 
holder  had  expressly  agreed  to  retain  the  note  in 
his  own  hands  but  violated  his  agreement. 

But  in  Bolinger  v.  Earle,  82  N.  Y.  888,  it  was  held 
that  the  maker  of  a  note  in  such  a  case  was  in  pari 
dUieto  and  could  not  recover  av ainst  his  creditor 
who  transferred  the  note  to  a  bona  fine  holder 
thus  cuttinff  off  the  defense  of  fraud  in  the  consid- 
eration. 

This  ease  (as  decided  in  the  lower  court)  is  fol- 
lowed In  Bolinger  v.  B^lston.  18  Jones  ft  8.  805. 

So  in  Haynes  v.  Rudd,  102  N.  T.  872,  66  Am.  Rep. 
818,  reverslnar  17  fluo.  477,  an  action  by  the  maker 
affainst  the  payee  of  a  note  which  was  obtained  by 
duress  and  was  given  to  compound  a  felony  and 
transferred  to  a  bona  fide  holder  who  collected  it, 
was  held  to  be  unsustainable  since  the  maker  was 
in  pari  delicto. 

On  the  other  hand,  the  maker  of  a  note  given  for 
Bohemian  oats  who  was  Induced  to  give  It  by  per- 
sistent acts  and  misrepresentations  was  not  denied 
relief  on  the  ground  that  he  was  in  pari  delicto, 
against  the  payee  who  transferred  the  note  to  a 
bona  fide  bolder.  Hess  v.  Culver,  8  L.  R  A.  488,  77 
Mich.  606.  Followed  In  Pearl  v.  Walter,  80  Mich. 
817;  Knight  v.  Linzey,  8  L.  R.  A. 478,  80  Mich.  aud. 

These  cases  held  that  the  maker  of  a  note  which 
Is  void  as  against  public  policy  may  be  less  guilty 
than  the  other  party  and  even  not  consciously 
guilty  at  alL 

As  the  court  exprosBos  u  *o  Hess  v.  Culver,  supra, 
**  where  a  man  is  defrauded,  sk  often  happens,  by 
the  mlsrepresen  tat  loos  o  .-ome  one  who  assumes 
knowledge,  and  where,  under  the  clrcumstancee, 
he  is  actually  deceived,  and  not  consciously  wrong, 
the  fact  that  the  transaction  is  against  public  pol- 
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icy  in  law  wlU  not  necessarily  compel  the  victim  to 
submit  to  the  fraud  of  the  actual  villain.** 

It  is  also  decided  in  Knight  v.  Linzey,  supra,  that 
If  an  innocentparty  has  been  defrauded  Into  giv- 
ing notes  he  is  not  obliged  to  contest  them  In  the 
hands  of  a  stranger  on  any  information  short  of 
the  certainty  that  the  latter  is  not  a  bona  fide 
holder  before  bringing  an  action  against  the  party 
defrauding  him. 

lY.  Form  of  action. 

Tn  states  where  modem  systems  of  practice  have 
been  adopted  the  question  as  to  the  form  of  action 
for  wrongfully  transferring  a  note  to  a  bona  fide 
holder  to  cut  off  a  defease  tliereto  is  free  from  dif- 
ficulty as  a  statement  of  the  facts  and  a  demand 
for  damages  will  be  suiScient. 

Thus  in  the  Michigan  cases  above  cited,  Hess  v. 
Culver,  8  L.  R.  A.  488,  77  Blich.  508;  Pearl  v.  Walter, 
80  Mich.  317;  Knight  v.  Linzey,  8  L.  R.  A.  476.  80 
Mich.  d96,~the  actions  seem  to  have  been  simple 
actions  for  damages  on  account  of  fraud. 

Bo  in  Baker  v.  Brem,  4  L.  R.  A.  870,  Iff)  N.  C.  Tl^ 
the  form  of  the  action  seems  to  be  that  of  i  s  mple 
action  for  damages  for  the  amount  of  the  note 
traosrcrred. 

In  Hichardsoo  v.  Richardson,  28  L.  R.  A.  805, 148 
HI.  563,  the  suit  was  by  a  bill  charging  the  defend- 
ant with  holding  the  proceeds  of  a  note  trans- 
ferred by  her  in  trust  for  the  estate  of  the  maker 
of  the  note  on  the  ground  that  the  defendant  held 
the  note  by  an  invalid  gift. 

In  Metropolitan  Elev.R.  Co.  v.  Kneeland,  8L.  R. 
A.  253, 1*20  N.  Y.  134,  the  court  says  the  essential  in- 
jury common  to  all  cases  is  the  fraudulent  im posi- 
tion of  liability.  Hence  there  should  be  a  common 
remedy  wbetner  It  is  called  an  action  in  conver- 
sion or  In  the  nature  of  conversion,  or  a  special  ac- 
tion on  tne  case. 

Tn  (^omstock  v.  Bier,  73  N.  Y.  260,  20  Am.  Rep. 
142,  it  is  also  held  that  a  wrongful  transfer  of  a 
note  to  a  bona  fide  holder  cutting  off  a  defense 
makes  one  liable  either  In  trover  or  for  money  had 
and  received. 

The  action  of  trover  or  an  action  of  that  nature 
Is  sustained  In  Buck  v.  Kent,  8  Vt.  00,  21  Am.  Dec 
S78:  Brown  v.  St.  Charles,  68  Mich.  71;  Decker  v. 
Mathews,  12  N.  Y.  313:  Murray  v.  Burling,  10  Johns. 
172;  Hyn(  a  v.  Patterson,  85  N.  Y.  1. 

A  right  of  action  for  money  had  and  received  is 
sustained  in  Smith  v.  Cuff, 6  Mauleft  S.  160;  Con- 
necticut ft  P.  Etivers  R.  Co.  v.  Newell,  81  Yt.  364. 
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fer.  Hence  the  latter  course  was  pursued  and 
the  claim  now  is  for  damages  for  making 
the  transfer  under  the  circumstances. 

We  have  been  cited  to  no  case  directly  in 
point  and  perhaps  there  is  none  to  be  found, 
though  we  think  the  principles  involved 
have  been  settled  upon  a  somewhat  different 
state  of  facts  in  several  cases. 

The  case  of  the  Metropolitan  BUv.  B,  Oo, 
V.  Krueland,  120  N.  Y.  184,  8  L.  R.  A.  262, 
is  relied  on.  That  was  an  action  for  dam- 
ages bv  the  corporation  against  its  directors, 
first,  for  illegally  voting  a  salary  to  the 
president  of  the  company  and,  second,  au> 
thorizing  the  issuance  of  negotiable  notes 
.therefor,  which  went  into  the  hands  of  an  in> 
nocent  holder. 

The  court  held  that  no  liability  attached 
to  the  directors  for  voting  the  salary  for  that 
being  illegal  created  no  liability,  but  that 
such  of  the  directors  as  voted  to  issue  the 
negotiable  notes  were  liable  because  such 
notes  did  create  a  liability  when  they  came 
into  the  hands  of  an  innocent  holder.  The 
oourt  said :  **  We  think  that  the  cases  re- 
lating to  this  subject  rest  upon  the  principle 
that  a  person  who  fraudulently  places  in  cir- 
culation the  negotiable  instrument  of  an- 
other, whether  made  by  him  or  by  his  ap- 
fiarent  authority,  and  thereby  renders  him 
iable  to  pay  the  same  to  a  bona  fide  pur- 
chaser, is  guilty  of  a  tort  and  .  .  .  li- 
able for  the  value  of  the  note.  The  essential 
injury  common  to  all  cases  of  this  cliaracter 
is  the  fraudulent  imposition  of  liability. 
Hence  there  should  Ims  a  common  remedy, 
whether  it  is  called  an  action  in  conversion 
or  in  the  nature  of  conversion  or  a  special  ac- 
tion on  the  case. " 

The  case  proceeds:  **In  what  respect  do 
these  wrongful  acts  of  the  directors  who  ne- 
gotiated tfie  notes  differ  from  these  cases 
which  were  held  to  authorize  an  action  for 
conversion  or  an  action  in  the  nature  of  con- 
version of  negotiable  paper? 

**  Is  there  not  in  each  the  same  presumption 
of  damage  springing  from  a  liability  wrong- 
fully imposed?  Were  not  all  of  these  ac- 
tions founded  on  the  fact  that  the  maker,  real 
or  apparent,  of  a  negotiable  Instrument  had, 
through  the  wrongful  acts  of  another,  become 
chargeable  so  that  he  could  be  compelled  to 
pay  such  instrument,  whic^  would  not  have 
ripened  into  a  valid  obligation  against  him 
but  for  such  wrongful  act?" 

There  are  numerous  cases  holding  a  party 
liable  for  the  unauthorized  conversion  of 
negotiable  paper.  In  Decker  v.  Mathews,  12 
N.  Y.  818,  it  is  said  in  substance  that  the 
gravamen  of  such  action  is  the  wrongful  act 
of  the  defendant  in  causing  a  note  without 
value  except  to  a  bona  fide  nolder  to  become 
valuable  by  a  sale  thereof  to  such  a  pur- 
chaser as  could  enforce  it  against  the  plain- 
tiff, and  the  riirht  of  action  accrues  as  soon 
as  the  transfer  Is  made  and  before  payment 
enforced. 

In  ThayefT  ▼.  Manl&y,  78  N.  Y.  805,  defend- 
ant fraudulentlv  induced  plaintiff  to  execute 
and  deliver  to  him  certain  notes,  but  before 
they  matured  plaintiff  demanded  their  re- 
turn to  him,  which  was  refused.  It  was 
held  that  as  defendant  had  it  in  his  power 
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when  suit  began  to  dispose  of  the  notes  to  a 
bona  fide  holder.  In  whose  hands  they  would 
have  been  valid,  plaintiff  was  entitled  to  re- 
cover their  full  value,  which  might  be  dis- 
charged by  a  return  of  the  notes. 

In  Farnham  v.  Benedict,  107  N.  Y.  169,  de- 
fendant being  in  possession  without  title  of 
certain  town  bonds  that  had  been  fraudulentlT 
issued  through  his  procurement  and  whida 
were  void  in  fact  but  apparently  valid,  sold 
them  to  bona  fide  purchasers  and  thus  ren- 
dered them  valid  and  binding  on  the  town 
which  was  compelled  to  pay  them.  It  was 
held  that  he  was  liable  to  the  town  for  the 
amount  of  the  bonds  and  that  an  action  lay 
either  in  the  nature  of  trover  for  the  face  of 
the  bonds  or  for  money  had  and  received  for 
the  monev  realized  therefrom  according  to 
the  rule  laid  down  in  Oofnstoek  v.  Hier,  78 
N.  Y.  269,  29  Am.  Rep.  142. 

In  Betz  V.  Iku^f,  8  N.  Y.  B.  R.  809,  it  was 
held  that  In  an  action  by  a  partner  against 
his  copartner  and  others  for  fraudulently 
making  notes  In  the  name  of  the  firm  and 
negotiating  them  to  Innocent  holders,  the 
cause  of  action  was  complete  when  the  wron^ 
was  done  and  that  payment  of  the  notes  was 
not  essential  to  recovery,  the  court  holding 
that  the  injury  was  done  when  the  notes  were 
first  negotiated. 

In  Ontario  ▼.  EOl,  88  Hon,  260,  the  de- 
fendants were  held  liable  for  wrongfully 
issuing  the  negotiable  notes  of  a  town,  some 
of  which  had  gone  into  the  hands  of  innocent 
holders.  This  case  was  afterwards  reversed 
but  not  on  this  point.  See  Ontario  ▼.  BXU, 
99  N.  Y.  824.  Bee  also  Eaas  ▼.  SaekeU,  40 
Minn.  68,  2  L.  R.  A.  449,  and  cases  there 
cited. 

In  the  case  at  bar,  it  is  proper  to  remember 
that  the  Nashville  bank  hid  title  to  this  paper 
as  against  the  maker  and  so  far  as  the  maker 
is  concerned  its  transfer  was  in  no  sense  a 
conversion  of  the  paper,  but  it  did  not  have 
the  legal  rieht  to  the  plaintiff's  indorsement 
nor  any  right  to  pass  it  to  another.  Never- 
theless, the  transfer  put  the  legal  title  to  the 
paper  and  its  indorsement  in  the  Louisville 
bank,  which  had  no  notice  of  the  infirmity 
of  the  paper,  and  hence  the  plaintiff  could 
not  defend  against  Its  suit.  It  must  be  borne 
in  mind  that  the  case  at  bar  is  not  the  case 
of  an  indorser  who  has  received  value  for  his 
name  and  credit  and  who  then  seeks  to  avoid 
the  oontraet,  in  which  case  he  must  refund 
the  money  or  be  denied  relief,  and  hence 
many  of  the  cases  cited  for  the  bank  do  not 
apply  and  need  not  be  commented  on. 

The  case  of  Freeman  v.  Venner,  120  Mass. 
424,  is  specially  relied  on  by  defendant  bank, 
but  in  that  case  Uie  plaintiff  upon  his. own 
showing  could  not  impeach  the  defendant's 
title  to  the  note  nor  his  right  to  transfer  that 
title  to  anotlier,  and  it  Is  not,  therefore, 
analogous  to  this.  • 

The  case  of  Solinger  ▼.  Earle/ SH  N.  Y. 
896-400,  is  also  relied  on,  but  in  that  case  the 
party  who  sought  damages  for  the  unau- 
thorized use  of  his  note  was  denied  relief  be- 
cause he  was  guilty  of  a  legal  vrrong  in 
putting  the  note  into  existence,  and  the  court 
repel  1^  him  because  of  this  wrong. 

In  the  case  at  bar,  however,  the  plaintiff 
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company  did  not  put  its  indorsement  into 
circulation,  but  it  was  made  without  consid- 
eration for  ac  <  mmodatlon  and  without  au- 
thority by  its  secretary  and  without  knowl- 
edge of  the  directory. 

The  case  as  presented  to  us  by  the  declara- 
tion and  demurrer  is  that  of  a  holder  of  paper 
upon  which  It  cannot  legally  recover  against 
an  indorser,  transferring  that  paper  to  a  third 
person  so  as  to  enable  such  person  to  collect 
ike  paper  from  the  indorser,  not  for  the  trans- 
feree's benefit  and  in  due  course  of  trade,  but 
for  the  use  and  benefit  of  the  transferring 
bank,  and  thus  indirectly  holding  the  in- 
dorser  liable   when  the  transferring  bank 


could  not  regularly  so  hold  it.  The  principle 
would  be  the  same  if  the  bank  at  Nashville 
had  held  the  note  of  the  plaintifif  on  which 
it  was  maker  and  which  for  any  reason  was 
void  and  had  before  maturity  transferred  it 
to  the  Louisyille  bank  in  order  to  enable  it 
to  collect  it  for  account  of  the  Nashville 
bank.  In  each  case  it  is  an  appropriation  to 
its  own  use  by  forms  of  law  of  the  credit  and 
money  of  the  indorser  or  maker  to  which  the 
Nashville  bank  had  no  right,  and  we  think 
the  case  falls  within  the  reason  of  the  cases 
here  cited.  We  are  of  opinion  there  %»  error 
in  the  ruling  of  the  court  below  and  it  is  reversed 
and  cause  remanded  for  trioL 
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!•  A  convey anee  in  trust  made  to  another 
subject  to  the  life  use  of  the  purchaser  of  prem- 
ises, and  hifl  risrht  to  direct  a  sale  of  the  property 

i  for  his  own  benefit  at  any  time,  creates  only  a 
naked  or  nominal  title  in  the  trustee  which  Is  In- 
valid under  Bev.  Btat.  1884, 1  8MB. 

S.  The  equitable  interest  of  »  pnr- 
ehaeer  in  Uuid^  wblcb  by  bis  direction  is  con- 
veyed to  a  third  person  under  an  invalid  naked 
trust  which  by  provision  of  statute  *is  deemed  a 
direct  oonveyanoe'^  to  himself,  is  subject  to  the 
fight  of  dower. 

(February  10, 1800.)  < 

APPEAL  by  complainant  from  a  Judjj^ment 
of  the  Circuit  Court  for  St.  Joseph 
County  in  favor  of  defendants  in  a  proceeding 
to  enforce  a  dower  interest  in  land  which  haa 
been  purchased  with  money  belonging  to  com- 
plainant's husband,  the  title  to  which  had  been 
taken  in  the  name  of  a  third  person  where  it 
lemained  at  the  husband's  death.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  A«  L.  Brick  and  Walter  Funk* 
for  appellant: 

By  one  line  of  authorities  a  man  may,  bona 
fide,  dispose  of  his  personal  property  during 
life,  even  though  it  be  done  to  defeat  bis  wife's 
rights;  but  not  when  the  transaction  is  merely 
colorable,  a  mere  device,  or  testamentary  in 
character,  or  in  view  of  death. 

PadJtBld  ▼.  PadfiM,  78  111.  16;  Kerr,  Fraud 
A  Mistake,  S90;  Thayer  v.  Thaper,  14  Vt.  107, 
89  Am.  Dec.  219,  noU:  MeOee  v.  McQee,  26  N. 
C.  105;  Littleton  v.  Littleton,  18  N.  C.  827; 
Davis  V.  Davis,  6  Mo.  188;  Stone  ▼.  Stone,  18 
Mo.  889;  Hays  v.  Benty,  1  Md.  Ch.  887;  Dun- 
ncek  V.  Dunnoek,  8  Md.  Ch.  140;  Feigley  v. 

NOXK.— The  power  of  a  man  to  defeat  bis  wif e*s 
dower  rights  is  the  subject  of  a  note  to  Flowers  y 
Flowers  (Ga.)  18  L.  B.  A.  75. 

Closely  similar  to  the  present  case,  but  on  the 
other  side  and  dilTerlng  from  it  in  tbe  want  of  any 
trust  in  the  title  to  the  property,  is  Phelps  v. 
Phelps  (N.  T.)  26  L.  B.  A.  ees. 
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Feigley,  7  Md.  687.  61  Am.  Dec.  875;  Sanborn 
V.  Lang,  41  Md.  107;  Rabbitt  v.  Qaither,  67 
Md.  94;  Thornton,  Gifs  <&  Advancements, 
§  516;  14  Cent.  L.  J.  108. 

By  another  line  of  authorities  a  conveyance 
of  personal  property  to  defeat  a  wife's  claim  at 
his  death  is  void. 

Thornton,  Gifts  &  Advancements,  g§  490, 
616;  Ooddard  v.  Snow,  1  Russ.  486;  Petty  y. 
Pttty,  4  B.  Mod.  215,  89  Am.  Dec.  601. 

The  general  rule  as  to  real  estate  is  that  any 
conveyance  made,  or  procured  to  be  made,  by 
a  husband  during  coverture  of  any  property  in 
which  the  wife  by  law  has  a  wifely  interest, 
the  purpose  of  which  beins^  to  defeat  that  in- 
terest, is  voidable  by  the  wue  at  her  huslMmd's 
death  in  so  far  as  her  interest  appears. 

14  Cent.  L.  J.  102. 

A  remainder  to  a  child  bought  with  the  hus- 
band's money,  will  be  treated  in  equity  as  the 
husband's  conveyance,  and  in  respect  of  the 
widow's  dower  right  it  will  be  regarded  that 
the  husband  was,  during  coverture,  seised  of 
an  estate  of  inheritance  in  the  land  which  he 
had  conveyed  away.  His  directing  the  taode 
of  conveyance  with  the  special  intent  to  de- 
fraud his  wife  of  her  dower  raises  a  use  in  him 
to  which  the  dower  would  attach. 

To  the  same  effect  is  the  case  of  Crecelius  y. 
Horst,  4  Mo.  App.  419,  and  again  is  our  case 
stronger  than  the  one  we  cite. 

Davis  V.  D/fvis,  5  Mo.  188;  Tucker  v.  Tucker, 
29  Mo.  850,  82  Mo.  464;  Stone  v.  Stone,  18  Mo. 
889.  See  also  Thayer  v.  Thayer,  14  Vt.  107, 
89  Am.  Dec.  211;  Jenny  v.  Jenny,  24  Vt  824; 
Petty  V.  PeUy,  supra;  KiUinger  v.  Reiden^ 
hauer,  6Serg.  ft  R  684;  Oilson  v.  Hutchinson, 
120  Mass.  27;  Sutaine  y.  Ferine,  6  Johns.  Ch. 
4^,  1  L.  ed.  1148,  9  Am.  Dec.  818;  Jiggitts  v. 
Jiggitts,  40  Miss.  725;  Littleton  v.  Littleton,  18 
N.  C.  827;  McGee  v.  McQee,  26  N.  C.  105; 
Rabbitt  v.  Qaither,  67  Md.  94;  Brewer  v.  Con- 
nell,  11  Humph.  500;  EeUy  v.  McQrath,  70 
Ala.  75,  45  Am.  Rep.  75;  Dearmond  v.  Dear- 
mond,  10  Ind.  191;  Bays  y.  Henry,  1  Md.  Ch. 
887;  Feigley  v.  Feigley,  7  Md.  687.  61  Am. 
Dec.  875;  Sanborn  v.  Lang,  41  Md.  107;  Toungs 
V.  Garter,  10  Hun,  194. 

Messrs.  Andrew  Anderson  and  Luciua 
Hubbard*  for  appellees: 

In  pleading  fraud  facts  must  be  pleaded,  not 
merely  epithets. 


See  also  34  L.  R.  A.  49:  41  L.  11.   A.  J.IS. 
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Bodkin  Y.  Merit,  102  Ind.  298;  Ourry  t. 
Keyaer,  80  Ind.  214;  Shirk  v.  Mite/tOl  (Ind.) 
March  15,  1894;  Stephens,  PI.  884,  885; 
Canant  y.  National  State  Bank  of  Terre  Haute, 
121  iDd.  328. 

The  husband  bought  the  land  in  question 
and  caused  it  to  be  conveyed  to  himself  for 
life,  remainder  in  fee  to  a  son  in  trust,  to  sell, 
pay  to  the  widow  $1,000,  and  divide  the  resi- 
due among  his  children. 

The  husband  could  in  1881  with  the  intent  to 
prevent  his  wife  from  obtaining  a  statutory 
right  of  one  third  of  his  property,  use  his 
money  and  notes  in  the  purchase  of  land  and 
cause  it  to  be  conveyed  as  stated. 

Beck  v.  Beck,  64  Iowa,  155;  Linet  v.  Linee, 
142  Pa.  149;  Dicket  son's  App.  115  Pa.  198; 
Prinffle  v.  PHngle,  59  Pa.  281;  Ellmaker  v. 
Elhnaker,  4  Watts,  91;  Cameron  v.  Cameron  ^ 
10  Smedes  &  M.  894,  48  Am.  Dec.  759;  Light- 
foot  V.  Golgin,  5  Munf.  (Va.)  42;  Steuart  v. 
Stewart,  5  Conn.  317;  Holmes  v.  Holmes,  3 
Paige,  363,  8  L.  ed.  186;  Thornton,  GifU  & 
Advancements,  g  488. 

To  sustain  a  charge  of  fraud  there  must  be 
an  iutention  to  affect  an  existing  right.  It 
cannot  be  alleged  where  the  intention  is  to  do 
what  a  man  has  a  perfect  right  to  do. 

Stewart  v.  Stewart,  and  Holmes  v.  Holmes, 
supra. 

The  interest  of  a  wife  in  personal  property 
is  a  mere  expectancy  like  that  of  an  heir:  even 
where  the  husband  could  not  deprive  her  of  it 
by  will. 

Oreiner  v.  Greiner,  58  Cal.  115. 

Such  a  transfer  is  valid  if  actually  made, 
and  only  in  cases  where  the  husband  has  made 
a  merely  colorable  assignment,  while  in  fact 
he  has  retained  absolute  control  during  his 
life,  can  it  be  attacked  by  the  widow. 
.  Padfield  v.  Fadfield,  78  ill.  18;  Thayer  v. 
TJiayer,  14  Vt.  107,  39  Am.  Dec.  211;  Hays  v. 
Henry,  1  Md.  Ch.  837;  Sanborn  v.  Lang,  41 
Md.  109;  Smith  v.  Hines,  10  Fla.  258:  Stewart, 
Mar.  &  Div.  §  462. 

Before  the  widow  can  have  dower  or  inherit, 
it  must  appear  that  the  husband  was  seised  in 
fee  during  I  he  marriage,  or  that  he  had  an 
equitable  estate  in  land  at  his  death. 

Rev.  Stat.  1881.  §  2491;  MiOer  v.  Wilson,  15 
Ohio,  108;  Durando  v.  Durando,  28  N.  Y. 
881. 

A  power  not  exercised  is  not  an  estate  either 
legal  or  equitable. 

Johnson  v.  Cus/ting,  15  N.  H.  298,  41  Am. 
Dec.  694;  Holmes  v.  Coghill,  7  Ves.  Jr.  499; 
Collins  V.  Carlisle,  7  B.  Mon.  14:  McOaughey 
V.  Henry,  15  B.  Mon.  383;  Thompson  v.  Vanee^ 
1  Met.  (Ky.)  670. 

Such  a  provision  as  is  contained  in  this  deed 
does  not  give  the  instrument  a  testamentary 
character-. 

Lines  v.  Lines,  142  Pa.  149;  Dickerson*s 
App.  115  Pa.  198;  Stone  v.  Hackett,  12  Gray, 
227. 

Haekneyt  «/.,  delivered  the  opinion  of 
the  court : 

In  the  year  1881,  Daniel  B.  Stroup  and 
the  apne riant  were  husband  and  wife,  and 
that  relation  continued  until  he  died,  intes- 
tate, in  tlie  year  1892,  leaving,  him  surviv- 
ing,  the  appellant  and  the  appellees,  as  his 
I.,  l^  A. 


widow  and  only  heira  at  law.     In  January, 
1881,  he  owned  in  fee  simple  a  tract  of  laud 
in  St.   Joseph  county,   which  he  sold   foi 
$6,400,  his  wife,  the  appellant,  joiniu;:  in 
tiie  conveyance.     Later,  and  in  the  sjime 
month,  he  purchased  another  tract  of  laud, 
in    said   county,    for  the   consideration   of 
$12,948.73,  which  sum  was  paid  by  him, 
though  $3,940.73  was  paid  of  the  said  pur- 
chase price  from  the  earnings  of  said  tract. 
The  deed  conveying  the  tract  so  purchased 
was,  at  his  direction,  so  made  as  to  convey 
the  fee  to  the  appellee  Daniel  F.   Stroup, 
subject  to  a  life  estate  In  said  Daniel  B. 
Stroup,  and  "to  have  and  to  hold  the  same 
unto  the  said  Daniel  F.    Stroup,   and  his 
executors,  to  his  and  their  issue,   forever, 
upon  the  trust  following,  that   is  to  say: 
The  said  Daniel  F.  Stroup  and  his  heirs  and 
executors  in  trust  are.  on  the  commencement 
of  said  trust  estate,   to  enter  on  and  take 
possession  of  and  rent  or  farm  said  land  to 
the  best  possible  advantage,  and,  as  soon  as 
can  be  consistently  done,  shall  sell  and  con- 
vey said  land  to  such  person  or  persons,  and 
on  such  terms,  and  for  such  price  or  prices, 
as  to  him  and  them  shall  seem  meet,  either 
at  public  or  private  sale,  with  or  without 
notice  thereof ;  and  the  net  proceeds  of  such 
sale  shall  first  pay  the  widow  of  said  Daniel 
B.  Stroup.  if  he  leaves  one  surviving  him, 
the  sum  of  one  thousand    ($1,000)   dollars, 
and  the  residue  of  said  net  proceeds  lie  or 
they  shall  divide  equally  among  such  child- 
ren of  said  Daniel  B.  Stroup  (including  i^aid 
Daniel  F.  Stroup,  if  he  be  then  living)  aa 
may  be  living  at  the  time  of  such  distribu- 
tion :  provided  that  if  either  be  dead,  leav- 
ing them  issue  surviving  them,  the  issue  of 
such  deceased  child  shall  take  such  dece- 
dent's share:  provided,  however,  that  if,  at 
any  time  during  the  life  of  Daniel  B.  Stroup, 
he,  the  said  Daniel  B.  Stroup,  shall  request 
the  said  trustee  and  shall  join  in  a  deed  there- 
for, the  said  trustee  shall  sell  and  conyey 
said  land  in  fee  to  such  person  or  persona 
and  upon  such  terms  and  uses  as  the  said 
Daniel  B.  Stroup  shall  direct,  and  shall  ren- 
der and  pay  over  and  deliver  to  such  Daniel 
B.  Stroup  all  money  and  securities  received 
on  such  sale.'*    The  appellant,  claiming  as 
widow  the  one  third,  in  fee,  of  the  lands  so 
purchased,  sued  the  appellees  in  three  para- 
graphs of  complaint,  seeking  to  quiet  title 
against  the  claim  of  the  appellees  as  to  said 
interest.     Each  paragraph  alleges  the  fore- 
going facts  and  the  additional  facts  that  the 
said  Daniel  B.  Stroup,  in  causing  said  landa 
so  purchased  to  be  conveyed  to  Daniel  F. 
Stroup,  desired  and  intended  to  cut  off  any 
claim  of  the  appellant  to  an  interest  in  said 
lands  as  his  wife  and  as  his  widow,  and  that 
said  lands,  at  the  death  of  her  husband,  were 
of  the  value  of  $15,(X)0.    The  first  paragraph 
alleged  that,  with  this  purpose  in  view,  the 
decedent  fraudulently  sold  said  tract,  so  first 
owned  by  him,  and  enticed  the  appellant  to 
join  in  tne  conveyance  thereof  and  with  the 
same  purpose,  and,  intending  to  defraud  the 
appellant  of  an  inchoate  interest  in  said  lands 
so  purchased,  caused  the  same  to  be  conveyed 
as  aforesaid,  without  her  knowledge  or  con- 
sent.   The  second  paragrmph  differs  from  th» 
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first  in  that  it  does  not  charire  a  fraudulent 
intent  in  selling  said  tract  so  first  owned  by 
the  decedent.  The  third  paragraph  differs 
from  the  second  only  in  its  allegation  that 
she  signed  the  deed  to  the  land  conveyed  by 
her  husband  *'with  the  understanding  and 
expectation  from  her  husband,  through  his 
representation  at  the  time,  that  he  would 
buy  other  real  estate  with  the  .  .  .  pro- 
ceeds of  the  sale  of  the  same,  in  which  she 
would  have  her  one- third  interest. "  To  these 
several  paragraphs  of  complaint  the  circuit 
court  sustained  the  appellees*  demurrer  for 
want  of  sufficient  facts,  and  this  ruling  is 
the  question  for  review. 

In  support  of  the  ruling  of  the  lower  court, 
appellees'  learned  counsel  insist  that  there 
are  no  allegations  of  actual  or  positive  fraud, 
without  which  the  complaint  should  bo  held 
insufficient ;  that  the  suit  does  not  attack  the 
convevance  in  which  the  appellant  joined, 
and  alleges  no  active  fraud  in  procuring  her 
to  so  join,  and,  in  consequence,  the  act  of 

Surchasing  other  lands,  and  causing  them  to 
e  conveyed  as  alleged,  was  but  the  disposi- 
tion of  personal  property,  upon  which  there 
was  no  legal  restraint  by  an  interest  of  the 
appellant  in  lieu  of  dower;  and  that,  the 
huslumd  never  having  been  seised  of  the 
lands  in  suit,  the  wife  could  have  no  in- 
choate interest  therein,  and  would  take  noth- 
ing therefrom  as  widow.  It  is  true  that,  or- 
dinarily, the  facts  constituting  the  allcL^ed 
fraud  must  be  pleaded,  and  are  not  supplied 
by  epithets.  Ourry  v.  K^ser,  80  Ind.  214 ; 
Bodkin  v.  Merit,  103  Ind.  398.  This  r  le 
would  defeat  the  allegation  of  fraudulent 
enticement  to  the  appellant  to  Join  in  the 
conveyance,  but  if  it  can  be  maintained  that 
an  investment  of  personal  assets  in  lands, 
the  title  to  which  ^y^  taken  in  the  name  of 
another,  but  colorubiy  and  is  in  fact  held  to 
the  use  and  benefit  of  the  husband,  with  in- 
tent to  defeat  any  claim  of  tlie  wife  to  an 
interest  by  virtue  of  her  marital  relation  or 
as  widow,  is  fraudulent  as  against  such  wife 
or  widow,  then  the  complaint  is  sufficient  in 

S leading  such  facts.  Indeed,  it  would  be 
ifficult  to  conceive  acts  more  positive  than 
those  alleged  at  the  same  time  consistent 
with  the  design  alleged.  It  would  require 
no  sharp  practice  in  making  the  purchase 
and  no  stratagem  to  induce  the  son  to  take  a 
trust  which  was  for  his  possible  future  bene- 
fit. But,  if  either  or  both  were  alleged,  we 
are  unable  to  see  how  they  would  add  to  the 
fraudulent  character  of  the  imposition  upon 
the  wife.  In  North  Carolina  and  in  Tennes- 
see there  are  statutes  forbidding  and  render- 
ing fraudulent  the  transfers  of  property  with 
intent  to  defeat  dower.  In  those  states  it 
has  been  held  that  if  the  disposition  is  not 
meant  to  be  simply  what  it  purports  to  be, 
but  if  the  donor  ininded  that  it  should  not 
interfere  with  his  own  enjoyment,  but  should 
hinder  that  of  his  wife,  it  would  amount  to 
the  fraud  contemplated  by  the  statutes.  Lii- 
tUton  V.  Littleton,  18  N.  C.  827 ;  Brewer  v. 
Connell,  11  Humph.  500;  14  Cent.  L.  J.  102. 
If  the  snme  disposition  may  be  held  fraud- 
ulent in  the  absence  of  a  statute  which,  un- 
der the  statutes  referred  to,  is  fraudulent, 
there  is  no  reason  supporting  the  proposition 
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that  more  positive  acts  are  esssential  to  the 
working  of  the  fraud.  In  14  Cent.  L.  J., 
eupra,  Judge  Thompson  states  the  rule  as  fol- 
lows: "The  books  furnish  a  conclusive  test 
by  which  to  determine  whether  such  a  dis- 
position is  or  is  not  good  as  against  the  wife's 
claim  for  dower.  Was  the  disposition  such 
as  to  cut  off  the  seisin  of  the  husband,  and 
at  the  same  time  reserve  to  him  the  use  of 
the  property  during  his  life,  and  to  dispose 
of  it  absolutely  to  the  exclusion  of  the  rights 
of  his  wife  upon  his  death?  In  other  words, 
was  it  testamentary  in  its  nature,— did  it 
operate  substantially  as  a  will  would  have 
operated?  Where  this  appears,  I  apprehend 
that  all  speculations  about  the  motives  or 
intent  of  the  husband  are  idle.  The  law 
will  conclusively  fix  to  his  act  a  fraudulent 
intent."  We  have  no  doubt  that  the  facts 
are  sufficiently  pleaded  to  present  the  ques- 
tion as  to  the  validity  of  the  transaction  as 
affecting  the  interests  of  the  appellant  in  the 
lands  purchased.  It  is  probably  true  that 
at  the  time  of  the  purchase  there  was  no  re- 
striction upon  the  right  of  the  husband  to 
make  complete  disposition  of  his  personal 
property  by  gift,  destruction,  or  other  means, 
and  that  such  disposition  would  not  affect 
any  vested  or  inchoate  interest  of  the  wife  in 
such  property.  It  is  sufficient  to  say,  how- 
ever, that  the  question  is  not  so  much  one 
of  the  disposition  of  personal  property  as  it 
is  one  of  the  fraudulent  covering  of  an  own- 
ership of  real  estate.  Here  the  husband  pur- 
chased and  paid  the  full  consideration  for 
the  lands  in  question.  He  reserved  to  him- 
self not  only  a  life  estate,  under  which  he 
enjoyed  the  full  uses  of  the  lands,  but  he 
reserved  such  absolute  dominion  over  the  fee 
as  to  stay  the  operation  of  the  colorable  trust 
until  after  his  death,  and  to  control,  with- 
out limitation  or  restriction,  the  sale  of  the 
fee ;  and  the  proceeds  of  the  sale,  it  was  care- 
fully provided,  should  return  to  him.  A 
mere  statement  of  the  transaction  discloses 
more  than  a  life  estate  in  the  husband,  more 
than  a  mere  equity  in  the  fee.  and  at  least  a 
legal  fee,  charged  only  with  a  trust  which, 
during  the  life  of  the  husband,  was  executed 
fully  by  the  signing  of  a  deed  to  a  purchaser 
from  the  eeetux  que  trust,  the  husband  and 
father.  Such  a  trust  has  no  validity,  and 
the  trustee  possesses  only  a  naked  or  nominal 
title,  which  does  not  impair  the  full  owner- 
ship of  the  cestui  que  trust  or  beneficiary. 
This  conclusion  is  sustained  by  the  statute, 
and  needs  no  resort  to  the  adjudications. 
Rev.  Stat.  1894,  P  8408  (Rev.  Stat.  1881, 
§  3981),  provides  that  "a  conveyance  or  de- 
vise of  lands  to  a  trustee  whose  title  is  nom- 
inal only,  and  who  has  no  power  of  disposi- 
tion or  management  of  such  lands,  is- void  as 
to  the  trustee,  and  shall  be  deemed  a  direct 
conveyance  or  devise  to  the  beneficiary." 
Leaving  out  of  view,  for  the  moment,  the 
element  of  the  deed  directing  disposition  of 
the  property  after  the  death  of  Daniel  B. 
Stroup,  we  have  no  doubt  that  he  was  the 
only  beneficiary,  and  possessed  full  power 
of  disposition  and  management,  and  that  the 
named  trustee  had  no  such  power,  and  pos- 
sessed but  a  nominal  title.  Oaylord  v.  Dodge, 
81  Ind.  41,  was  a  suit  by  a  widow  to  enforce 
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her  claim  as  widow  to  one  third  of  certain 
lands  purchased  by  her  husband,  and  con- 
veyed by  his  vendor,  without  condition  or 
limitation,  to  her  stepson.  By  independent 
express  trust,  the  grantee  agreed  to  liold  the 
lands  in  trust  for  and  to  convey  absolutely  to 
certain  other  children  of  the  husband,  upon 
request  of  the  donor.  The  claim  was  de- 
feated, upon  the  ground  that  there  was  no 
trust  created  in  favor  of  the  donor ;  that  the 
children  took  the  fee  under  the  deed  coupled 
with  said  trust;  and  that,  therefore,  the  hus- 
band was  not  at  any  time  seised  in  fee,  and 
had  no  equitable  interest  at  the  date  of  his 
death,  the  conveyance  by  the  trustee  to  the 
children  having  been  executed.  If  the  con- 
verse of  this  holding  can  be  maintained,— 
and  we  have  no  doubt  that  it  can,  —the  pres- 
ence of  a  trust  in  favor  of  the  donor  under 
wbich'no  estate  was  vested  in  another  and  the 
absolute  power  of  disposition  and  manage- 
ment were  reserved  to  him, — the  statute  would 
operate  on  the  conveyance  itself,  and  execute 
the  use,  by  declaring  the  conveyance  void  as 
to  the  trustee,  and  as  directly  vesting  title 
in  the  beneficiary.  The  trust,  as  created, 
gave  no  present  interest  or  title  to  the  appel- 
lees, no  right  enforceable  against  Daniel  B. 
Btroup  in  his  lifetime,  no  property  right  that 
was  the  subject  of  sale  and  conveyance,  no 
interest  not  completely  subject  to  the  control, 
even  to  the  extent  of  revocation  by  him  in 
case  he  should  desire  to  sell  the  property. 
As  to  the  appellees,  by  the  expressed  condi- 
tion of  the  trust,  the  trust  interest  did  not 
commence  or  arise  until  the  death  of  their 
father,  he  not  having  then  sold  the  land.  The 
deed  in  question  diners  from  those  in  Spencer 
V.  BMint,  106  Ind.  J!^,  and  CaUe  v.  Gates, 
1S5  Ind.  d73,  where  the  deeds  directly  and 
unequivocally  conveyed  a  fee  to  the  grantee, 
and  followed  the  language  of  the  grant  wit£ 
words  held  simply  to  postpone  the  enjov- 
ment  of  the  fee  until  alter  the  death  of  the 
grantor.  Here  we  have  no  grant  to  the  ap- 
pellees upon  a  condition  postooning  the  en- 
joyment of  the  estate  granted,  but  we  have 
a  grant  to  a  trustee  whose  primary  ceetui  que 
trust  is  the  father,  and  the  condition  is  a 
part  of  the  trust,  and  postpones  ownership 
an(l  title  until  after  the  death  of  the  father, 
he  not  then  having  sold  the  land.  *'An  in- 
strument, havinff  otherwise  the  formalities 
of  a  deed,  will  be  construed  to  operate  as  a 
deed  whenever  it  appears  therefrom  that  it 
was  the  intent  of  the  maker  to  convey  any 
estate  or  interest  whatever,  to  vest  upon  the 
execution  of  the  paper.  If,  however,  it  ao- 
pears  that  all  the  estate  which  it  was  the 

Surpose  to  convey  was  reserved  to  the  grantor 
uring  his  life,  and  the  deed  was  only  to 
take  effect  upon  the  death  of  the  grantor,  it 
will  be  construed  to  be  testamentary  in  its 
character. "  Spencer  v.  Rohtnns,  supra;  Wall 
V.  Wall,  SO  Miss.  91,  64  Am.  Dec.  147;  19 
Cent.  L.  J.  46;  Leaver  v.  Oauss,  62  Iowa, 
814 ;  Turner  v.  Scott,  51  Pa.  126.  In  19  Cent. 
L.  J.  46,  will  be  found  an  extended  collec- 
tion of  the  cases  upon  the  subject  of  deeds 
of  a  testamentary  character ;  and  there,  as  in 
the  cases  we  have  cited,  it  is  clearly  and 
firmly  settled  that  the  pivotal  question  is  the 
intention  of  the  grantor.    If  to  postpone  title 
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and  enjoyment  until  after  his  death,  it  is 
testamentary ;  if  to  confer  title  and  poatpone 
the  enjoyment  thereof,  it  is  a  deed. 

Under  the  allegations  of  the  complaint  be- 
fore us,  and  opon  the  face  of  the  deed,  it 
was  manifest  that  the  intention  of  Daniel  B. 
Stroup  was  to  reserve  all  title,  power  of  dis- 
position, and  management  to  himself,  and  to 
provide  for  a  disposition  of  the  property 
upon  his  death.  The  conveyance  was  what 
some  of  the  ludges  have  called  "  a  will  in  dis- 
guise. "  It  is  unnecessarv  to  decide  whether, 
as  a  will,  it  is  valid  and  effective  to  devise 
any  part  of  the  lands  to  the  appellees.  When 
we  have  found  that,  as  a  deed,  it  conveyed 
no  interest  to  them,  and  that,  under  the  stat- 
ute of  trusts  and  uses,  the  deed  is  **  deemed 
a  direct  oonvevanoe"  to  Daniel  B.  Stroup, 
we  have  met  the  most  serious  objection  t-o 
the  complaint ;  namely,  that  he  never  became 
seised,  and  no  interest  existed  to  whidi  the 
widow's  marital  rights  could  attach.  Abso- 
lute seisin  during  coverture  is  not  always 
necessary  to  the  enforcement  of  the  widow's 
interest.  The  statute  creating  the  interest 
(Rev.  Stat  1894,  g  2652;  Rev.  Stat.  1881, 
g  2491)  provides  that  *'a  surviying  wife  is 
entitled  ...  to  one  third  of  afl  the  real 
estate  of  which  her  husband  may  have  been 
seised  in  fee  simple  at  any  time  during  the 
marriage,  and  in  the  conveyance  of  which. 
she  may  not  have  joined,  in  due  form  of  law, 
and  also  of  all  lands  in  which  her  husband 
had  an  equitable  interest  at  the  time  of  his 
death."  If  the  reservations  of  the  deed  in 
question  did  not,  by  the  aid  of  the  statute 
of  trusts  and  uses,  arise  to  the  force  of  an 
estate  in  fee  simple,  he  certainly  held,  by 
virtue  of  such  reservations,  an  equitable  in- 
terest at  the  time  of  his  death.  As  we  have 
shown,  he  paid  the  purchase  money,  and  held 
by  the  express  provisions  of  the  trust,  the 
uncontrolled  power  of  sale  to  his  own  use  and 
benefit ;  and,  if  the  fee  had  been  nominally 
in  the  trustee,  that  power  of  sale  to  his  ex- 
clusive use  was  enforceable  in  a  court  of 
chancery,  to  the  utter  destruction  of  such 
nominal  fee,  and  its  full  result  would  inure 
to  the  benefit  of  Daniel  B.  Stroup.  If,  how- 
ever, this  equitable  interest,  held  bv  him  at 
the  time  of  nis  death,  was  not  of  that  char- 
acter contemplated  by  the  statute  last  cited, 
it  at  least  illustrates  the  proposition  that  an 
absolute  seisin  is  not  in  all  cases  indispensa- 
ble. Another  illustration  of  this  proposition 
is  found  in  those  cases  which  hold  that  con- 
veyances in  anticipation  of  marriage  and  in- 
tended to  defeat  dower  are  void,  vearmond 
y.  Dearmond,  10  Ind.  191 ;  Steaine  v.  Ferine, 
5  Johns.  Ch.  482,  1  L.  ed.  1148,  9  Am.  Dec. 
818 ;  KeUy  v.  MeOrath,  70  Ala.  75,  45  Am. 
Rep.  75 ;  Fsttp  v.  Petty,  4  B.  Mon«  219 ;  Jone^ 
V.  Jones,  64  Wis.  801;  Lake  y.  Ifolan,  81 
Mich.  112;  Taunffs  v.  Garter,  10  Hun,  194; 
14  Cent.  L.  J.  102 ;  Boone,  Real  Prop,  g  56 ; 
Tiedeman,  Real  Prop,  g  126.  The  last- 
named  author  (sec.  121)  says:  ''In  order 
that  dower  can  attach,  the  husband  must  be 
seised  of  an  estate  of  inheritance  during  cov- 
erture. But  for  this  purpose  it  is  not  neoes- 
sary  that  the  husband  should  have  the  actual 
corporal  seisin.  Seisin  in  law,  with  a  pres- 
ent right  to  actual  seisin,  would  be  suflS- 
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cient."  Mann  ▼.  Edton^  89  Me.  26;  Atwfod 
T.  Attoood,  22  Pick.  288 ;  Dunham  r,  OOom, 
1  Paige,  685.  2  L.  ed.  780 :  Thamoi  v.  Thanuu, 
82  N.  G.  128 ;  Melntyrt  ▼.  OotteUo,  47  Him, 
289. 

What  we  have  said  as  to  the  effect  of  the 
statute  of  trusts  in  its  operation  upon  the  deed 
in  question  would  be  sufficient  for  the  pur- 
pose of  this  case,  and  would  secure  the  claim 
of  the  plaintiff ;  but  we  may  add  that,  while 
the  authorities  are  in  conflict,  the  weight  of 
authority  is  certainly  in  support  of  the  con- 
clusion that  where  the  husband,  intending 
to  defeat  the  claim  of  hie  wife  to  dower,  se- 
cures a  conveyance  of  lands  purchased  by 
him  to  be  made  but  colorably  to  another,  and 
securing  to  himself  the  full  use,  control,  and 
disposition  of  the  property,  sudi  conveyance 
is  fraudulent  as  against  the  wife,  and  she 
may,  before  or  after  his  death,  recover  that 
part  of  the  lands  which,  under  the  law, 
would  have  fallen  to  her  in  case  the  convey- 


ance had  been  to  her  husband,  Instead  of  b}' 
the  colorable  device  which  held  the  actual 
seisin  from  him.  McQee  v.  MeOee,  20  N.  C. 
105;  Dunnoek  v.  Dunnoek,  8  Md.  Oh.  140; 
Eay§  V.  Henry,  1  Md.  Ch.  837 ;  Ch-eeeliu*  v. 
Rarst,  4  Mo.  App.  419 ;  Bumek  v.  Buzick,  44 
Iowa,  259,  24  Am.  Rep.  740;  Tkayer  v. 
Thayer,  14  Yt.  107.  89  Am.  Dec.  211 :  San- 
bom  V.  Lang,  41  Md.  107 ;  QiUon  v.  HuUh- 
inean,  120  Mass.  29;  Babbitt  v.  Oaither,  67 
Md.  94 ;  Tucker  v.  Tucker,  29  Mo.  850 ;  8ton^ 
V.  Stone,  18  Mo.  889 ;  Jenny  v.  Jenny,  24  Y  t. 
824. 

In  our  judgment,  the  facts  stated  in  each 
paragraph  of  the  complaint  stated  a  cause  of 
action,  and,  if  proven,  would  entitle  the  ap> 
pellant  to  the  relief  prayed. 

The  judgment  of  the  Oireuit  Court  if  there- 
fore revereed,  with  instructions  to  overrule 
the  demurrer  to  said  complaint. 

Howardf  J.,  did  not  participate. 
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on  a  sidewalk  and  oot  goiofr  anywhere  la  not  so 
usinflr  the  walk  as  to  entitle  him  to  reoover  for 
iDJuriea  caused  by  defects  therein. 

(Ckstober  2S,  1894.) 

APPEAL  bv  plaintiff  from  a  Judgment  of 
the  Gircuit  Court  for  Washington  Gounty, 
In  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence 
In  permitting  its  sidewalk  to  get  out  of  repair. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesers.  Jayne  A  Watson  and  S.  Akin, 
for  appellant: 

As  a  general  rule  in  suits  for  damages  grow- 
ing  out  of  negligence,  it  is  not  necessary  for 
plaintiff  to  do  more  than  make  out  a  prima 
facie  case. 

Hickman  ▼.  Eaneae  City,  M,  d  B.  B.  Cd,  W 
Miss.  156. 

The  trend  of  modern  authorities,  in  their 
efforts  to  keep  pace  with  the  demands  of  an 
ever  advancing  civilization,  is  toward  placing 
a  more  liberal  construction  upon  the  use  to 
which  streets  and  highways  may  be  put 

The  city  owes  substantially  the  same  duty  to 
children  properly  upon  the  streets,  although 
engaged  in  play,  as  it  does  to  travelers  on 
business. 

Chicago  v.  Eeefe,  114  111.  222,  56  Am.  Rep. 
860;  Indianapdie  v.  Emmelman,  108  Ind.  580, 
68  Am.  Rep.  66. 

NoTK.— For  similar  questiooa  as  to  use  of  high- 
way  for  play,  see  note  to  Gibson  v.  Uuntlnexon 
(W.ya.)22L,R.A.HL 
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A  town  was  held  liable  for  Injuries  to  aa 
elephant  caused  by  a  defect  in  the  way. 

Gregory  v.  Adame,  14  Gray,  242.  * 

Bo  where  a  person  stopped  to  see  a  proces- 
sion pass. 

Vamey  v.  Manchester,  68  N.  H.  480.  40  Am. 
Rep.  692. 

In  Britton  v.  Cummington,  107  Mass.  847» 
where  a  traveler  stopped  to  pick  berries. 

So  where  a  pedestrian  stopped  to  tie  his 
shoes  on  a  door- step. 

Murray  v.  McShane,  62  Md.  617,  86  Am. 
Rep.  867:  Elliott,  Roads  &  Streets,  p.  474. 

At  the  moment  of  the  accident  appellant  was 
in  effect  and  to  all  intents  and  purposes  a  pe- 
destrian on  the  sidewalk.  At  the  time  of  the 
accident  he  had  started  in  pursuit  of  his  pup. 

The  evidence  does  not  show  how  far  the 
puppy  was  removed  from  appellant.  Had  he 
oot  sustained  bis  injury,  there  is  nothing  ii> 
show  bow  far  it  would  have  been  necessary 
for  him  to  ha^e  Journeyed  before  overtaking 
his  property. 

One  step  in  the  pursuit  of  a  lawful  enter* 
prise  entitles  appellant  to  just  as  much  protec> 
tion  as  if  he  had  made  a  hundred  steps. 

Varney  v.  Mancheeter,  eupra;  Bliss  v.  South 
Hadley,  146  Mass.  91;  fAKkett  v.  State,  47  Ala. 
46. 

Mr.  J*  H.  Wjnm  for  appellee. 

Woods*  c/.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  bv  the  appellant 
for  the  recovery  of  damages  for  injuries  sus- 
tained bv  him  in  consequence  of  defects  in 
a  sidewalk  in  the  citv  of  Greenville,  negli- 
gently suffered  to  exist.  To  the  declaratio?) 
filed,  appellee  interposed  the  plea  of  tl)c^ 
general  issue,  and  gave  notice  thereunder  (1) 
tnat  the  injury  complained  of  was  the  re 
suit  of  plaintiff's  own  negligence ;  and  (2V 
that  at  the  time  of  the  injurv,  and  for  a  rea- 
sonable time  before,  the  defendant  city  had 
exercised  and  exhausted  all  its  powers,  under 
the  law,  to  raise  money  for  the  repair  of  its 
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•treeU,  and  that  all  its  funds  were,  at  the 
time  mentioned,  exhausted.  After  all  the 
evidence  on  both  sides  liad  been  introduced, 
at  the  request  of  the  appellee,  the  court  in- 
structed the  jury  peremptorily  to  find  for  the 
defendant  city ;  and  from  the  judgment  of 
the  court,  following  such  instruction,  this 
appeal  is  prosecuted.  We  shall  disincumbcr 
our  consiaeration  of  the  appeal  by  omitting 
any  reference  to  the  notice  of  exhaustion  of 
power  and  funds  on  the  part  of  the  muoic- 
Ipality,  as  no  evidence  to  support  it  was  of- 
fered, and  by  omitting  any  discussion  of  the 
Question  of  the  conlributJory  negligence  of 
tne  appellant,  and  confine  ourselves  to  this 
single  question,  viz.  :  Was  the  appellant, 
at  me  time  of  receiving  the  injurv,  making 
such  use  of  the  street  and  sidewalk  as  will 
entitle  him  to  a  recovery  for  hurt  suffered  by 
reason  of  defects  in  the  sidewalk? 

It  is  elementary  law  that  streets  are  pri- 
marily designed  to  be  used  for  purposes  of 
transportation  and  travel ;  and  the  authorities 
are  uniform  to  the  effect  that,  in  the  absence 
of  any  express  statute  creating  liability, 
municipal  corporations,  clothed  with  plenary 
and  exclusive  control  over  their  streets,  are 
yet  liable,  by  implication,  for  injuries  re- 
sulting to  persons  properly  using  such  streets, 
for  failure  to  maintain  the  same  in  a  reason- 
ably safe  condition  for  travel.  That  the  rule 
as  stated  is  substantially  recognized  and  ap- 
plied by  the  courts  in  cases  of  statutory  and 
of  implied  liability  will  appear  by  exam- 
ination of  the  adjudications  of  courts  of  last 
resort  in  both  classes,  and  any  seeming  want 
of  harmony  will,  in  most  instances,  appear 
to  have  arisen  from  failure  to  confine  the 
language  of  the  several  courts  to  the  facts  of 
the  particular  case.  What  are  the  facts  as 
shown  in  the  evidence  Introduced  on  trial 
below  by  the  appellant,  which  are  supposed 
by  counsel  for  appellee  to  bar  any  recovery 
herein?  We  quote  from  the  testimony  of  the 
appellant:  "The  accident  occurred  in  this 
way :  I  had  a  puppy  there,  and  I  took  the 
pappy  out  on  the  sidewalk,  and  was  playing 
with  him  ;  and  he  jerked  loose  from  me,  and 
I  made  a  step  to  catch  it,  and  mv  foot  slipped 
into  one  of  those  cracks,  and  jerked  me  down, 
and,  before  I  could  recover,  the  plank  flew 
up,  and  struck  me  on  my  leg.  My  foot  was 
fastened  in  the  crack.  It  was  my  right  foot 
in  the  crack.  I  had  my  left  foot  on  the 
ground,  and  I  jerked  my  rieht  foot  up,  and 
the  plank  flew  up,  and  struck  me  on  the  left 
leg.  It  produced  a  compound  fracture  of  my 
leg."  On  cross  examination  the  appellant 
said  :  **  I  was  playing  with  a  dog  when  the 
accident  happened.  I  went  out  to  the  side- 
walk. I  had  a  pointer  puppy  there,  and  was 
playing  with  it.  It  tried  to  get  away  from 
me,  and  my  foot  slipped  off  the  plank,  and 
went  into  tne  crack ;  and  in  reaching  over,  I 
tried  to  pull  my  foot  out,  and  the  plank  flew 
up,  and  struck  me  on  the  leg.  My  leg  was 
broken.  .  .  .  The  plank  ran  on  the  side- 
walk crosswise.  My  foot  was  caught  cross- 
wise. Was  standing  rather  crosswise.  Was 
walking  along  when  the  accident  occurred. 
Was  playing  with  the  dog.  Was  going 
nowhere.  .  .  .  My  face  was  turned  to- 
wards the  fence;  turned    south.    The  dog 
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was  running  between  me  and  the  paling, 
and  I  stooped  to  catch  him,  and  my  foot 
slipped.'*  Tlie  case  thus  presented  is  that 
of  a  man  of  full  age  using  the  sidewalk, 
not  for  the  purpose  of  travel,  either  for  busi- 
ness or  exercise  or  pleasure,  but  for  tlie 
sole  purpose  of  playing  with  a  dog.  The 
appel  hint  had  come  out  of  his  boarding  house 
to  the  sidewalk.  He  was  standing,  and  was 
not  going  anywhere.  He  was  playing  with 
the  aog,  and  was  standing  with  his  back  to 
the  roadway,  and  his  face  turned  towards 
the  palings,  when,  in  an  effort  to  catch  the 
dog,  running  between  him  and  the  fen(%,  he 
stepped  and  received  his  injury.  Can  It  be 
satisfactorily  gathered  from  the  above  state- 
ment that  the  appellant,  when  htirt,  was 
making  such  reasonable  use  of  the  street  or 
Its  sidewalk,  at  the  time  of  receiving  the  in- 
jury complained  of,  as  will  bring  him  within 
the  category  of  those  for  whom  streets  and 
sidewalks  are  designed?  Was  he  a  traveler 
on  or  along  the  street,  who,  Incidentally 
halting  or  turning  aside  upon  his  way,  re- 
ceived his  hurt?  Was  the  municipality 
under  any  duty  to  the  appellant  to  keep  in 
repair  the  sidewalk  so  that  he  might  safely 
use  it  for  the  purpose  of  his  play  with  the 
dog?  Streets,  we  repeat,  are  designed  for 
travel,  primarily  ;  and  though  It  must  be  con- 
ceded that  one  using  the  street  for  travel  may 
incidentally  cease  to  move  on  continuously, 
and  yet  not  lose  his  right  as  a  traveler  on  the 
highway,  yet  it  cannot  be  deduced  from  this 
concession  that  one  not  using  the  street  for 
travel  may,  nevertheless,  convert  it  or  part 
of  it,  into  a  playground,  and  in  so  using  it, 
if  injury  occur  while  so  using  or  misusing 
the  street,  by  reason  of  defects  In  it,  hold  the 
negligent  municipality  liable.  To  recover, 
the  injured  party  must  flx  liability  upon  the 
municipality  ;  and,  to  fix  liability,  the  suf- 
ferer must  show  failure  on  its  part  to  dis- 
charge a  duty  to  him.  But  the  duty  to  re- 
pair "and  keep  In  reasonably  safe  condition 
streets  and  sidewalks  Is  due  only  to  those 
usln^  the  highways  for  the  purposes  of  their 
creation.  If  a  football  team  appropriate  a 
street  to  its  uses  in  playing  a  game,  and  one 
of  the  players  fall  into  a  nole  in  the  road- 
way, and  injury  result,  would  any  one  be 
found  to  say  that  he  could  rightfully  com- 
plain and  recover?  In  such  case  the  injured 
player  clearly  would  be  frustrating  the  very 
end  for  which  highways  are  ordained,  vi/.., 
the  convenient  and  safe  transportation  and 
travel  of  property  and  persons.  It  seems  to 
us  indisputable  that  one  contravening  the 
law  of  the  creation,  and  the  ends  for  which 
it  was  created,  cannot  be  hoard  to  complain 
if  ill  befall  him  because  of  his  own  wrong- 
doing. 

Many  cases  have  been  examined  by  us 
where  liability  was  imposed  and  recovery 
had  for  injuries  to  children,  not  of  the  age 
of  discretion,  when  playing  on  the  streets  or 
highways;  but  all  such  cases,  on  well-un- 
derstood legal  principles,  are  readily  dis- 
tinguishable from  the  case  at  bar.  Chicago 
y.  Keefe,  114  III.  222,  55  Am.  Rep.  8(M).  and 
Indianapolit  v.  Emmelman,  108  Ind.  580,  58 
Am.  Rep.  65,  cited  In  the  brief  of  appel- 
lant's counsel,  are  of  this  character.     Our 
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own  adjudications  are  along  the  same  line, 
in  like  cases.  Macheii  i.  Vtdctburg,  64  Miss. 
777 :  Vicksburg  t.  McLain,  67  Miss.  4.  Wben 
we  come  to  consider  the  cases  referred  toby  the 
•counsel  wherein  adults  received  injuries  in 
-streets,  we  shall  discover  that  none  of  them, 
•on  Uieir  facts,  at  all  resemble  the  case  at  bar. 
The  sinewy,  lucid,  and  caustically  humorous 
opinion  in  Vcvmey  v.  Maneheiter,  58  N.  U. 
480,  40  Am.  Rep.  599,  was  upon  these  facts, 
-in  a  word,  viz. :  vamey,  the  plaintiff,  went 
io  a  certain  street  in  Manchester  for  the  pur- 
pose of  seeiiig  a  procession  form  on  Decora- 
lion  Day.  He  went  down  one  side  of  the 
street  to  the  place  where  the  procession  was 
forming,  ana  crossed  over  the  street  to  get  a 
l>etter  view.  He  stood  looking  at  the  form- 
ing of  the  procession,  near  a  pile  of  lumber; 
«na,  after  so  standing  and  looking  from  three 
to  five  minutes,  the  lumber  fell,  and  crushed 
his  foot  Held,  that  a  person  is  ''traveling 
upon  a  highway"  when  he  is  making  a  rea- 
«onable  use  of  a  highway  as  a  way,  and  that 
the  law  does  not  prescribe  how  long  one  may 
«tand  on  a  street  without  ceasing  to  use  the 
way  as  a  way ;  but  that  the  question  was  one 
of  reasonable  use,  and  this  was  for  a  ]ury*8 
•determination,  if  there  is  any  evidence  on 
which  they  could  properly  find  the  use  was 
reasonable.  The  case  of  Murray  v.  McShane, 
■68  Md.  217,  86  Am.  Rep.  867,  is  that  of  an 
«dult  lawfully  passing  along  a  street,  and 
•topping  for  an  instant  on  a  doorsill  of  a 
house  fronting  the  street,  for  the  purpose  of 
«djuaiing  his  shoe,  and  suffering  injury  in 
oonsequenoe  of  a  brick  falling  from  a  di- 
lapidated wall,  negligently  permitted  to  re- 
main there.  Held,  that  travelers  on  a  street 
have  not  only  the  right  to  pass,  but  to  stop 
on  necessary  and  reasonable  occasions,  so  they 
4lo  not  obstruct  the  street  or  doorway.  In 
DttJfV  ▼•  Ihtbuque,  68  Iowa,  171,  50  Am.  Rep. 
748,  the  facts  were  that  Duffy,  who  was  a 
workman,  went  to  the  comer  of  the  two  in- 
tersecting streets  for  the  purpose  of  doing 
eome  work  on  a  house  there  situated.  After 
lie  had  unloaded  some  stuff  from  a  wagon,  he 
went  along  the  sidewalk  to  a  hydrant  eight 
feet  in  rear  of  the  house  and  a  foot  or  two 
from  the  line  of  the  sidewalk.  While  in  the 
act  of  drawing  water  from  the  hydrant,  with 
one  foot  on  the  ground,  and  the  other  on  the 
•idewalk,  a  section  of  a  roof,  negligently  left 
•tandinff  near,  was  blown  over  ny  a  gust  of 
wind,  fell  on  Duffy,  and  inflicted  the  in- 
juries of  which  he  complained.  Held,  that 
Duff's  stopping  to  draw  water  as  stated  was 
the  exercise  of  a  privilege  which  he  might 
lawfully  enjoy,  and  was  a  mere  incident  to 
the  general  use  of  the  street  which  he  was 
Jng. 


The  opinions  of  the  New  England  courts, 
where  liability  in  the  cbarncter  of  cases  which 
we  are  considering  is  of  statutory  creation, 
and  in  which,  as  is  sometimes  charged,  ex- 
treme and  antiquated  views  are  announced, 
it  will  be  found,  on  careful  analysis,  are  not 
out  of  general  accordance  with  the  spirit  of 
the  most,  not  to  say  all,  of  the  decisions  else- 
where which  we  have  examined.  In  the  case 
of  Bladgett  v.  Boston,  8  Allen,  287,  while  the 
court  deny  the  liability  of  the  city  for  in- 
juries received  by  a  boy  eleven  years  old, 
who  was  using  the  plank  sidewalk  on  the 
street  with  another  boy  for  purpose  of  play 
only,  yet  the  opinion  is  careful  to  limit  the 
effect  of  the  decision  by  saying :  **  We  do  not 
certainly  think  any  narrow  or  restricted  sig- 
nification should  fate  given  to  the  word  'trav- 
eler,'  as  used  in  the  statute.  It  may  well 
embrace  within  its  meaning,  as  applied  to 
the  subject-matter,  every  one,  whatever  may 
be  his  age  or  condition,  who  has  occasion  to 
pass  over  the  highway  for  any  purpose  of 
business,  convenience,  or  pleasure.  .  .  . 
We  by  no  means  intend  to  say  that  a  child 
who  receives  an  injury  caused  by  a  defect  or 
want  of  repair  in  a  road  or  street,  while 
passing  over  or  through  it,  would  be  barred 
of  all  remedy  against  a  town  merely  because, 
at  the  time  of  the  occurrence  of  the  accident, 
he  was  also  engaged  in  some  childish  sport 
or  amusement.  There  would  exist  in  such 
case  the  important  element  that  the  person 
injured  was  actually  traveling  over  the  way. 
But  this  element  is  wholly  wanting  in  the 
case  at  bar. "  Here,  as  i n  the  case  just  quoted 
from,  the  important  element  of  actual  use  of 
the  way  for  the  purpose  of  travel  is  wholly 
absent.  Here,  as  there,  the  case  shows  an 
appropriation  of  a  sidewalk  to  a  use  other 
than,  and  inconsistent  with,  that  for  which 
the  highway  was  established.  Here,  how- 
ever, Uie  offender  against  the  rights  of  the 
Sublic  was  an  adult,  and  not  a  child  of  de- 
atable  discretion.  Here,  in  addition,  the 
play  with  the  dog  was -not  a  mere  Incident 
to  the  general  and  proper  use  of  the  sidewalk 
by  the  appellant  in  passing  along  or  over  it. 
The  city  owed  him  no  duty  in  his  situation, 
and  using  the  street  as  he  was  doing.  The 
duty  was  on  the  municipality  to  keep  and 
maintain  the  street  in  reasonably  safe  repair 
for  travel,  and  liability  ensues,  upon  injury 
befalling  one  going  along  or  over  it,  whether 
for  purposes  of  business  or  pleasure,  by  rea- 
son of  failure  to  keep  and  perform  this  duty. 
But  to  one  simply  using  the  street  or  side- 
walk as  a  playground  the  city  owed  no  duty 
to  keep  its  streets  for  him  so  engaged  in  any 
repair. 
Affirmed, 
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beat  a  drum  upon  any  traveled  atrret  without 
special  permit  from  the  president  of  the  board 
of  trustees,  which  he  may  srant  whenever  in  hfs 
Judgment  It  shall  not  conflict  with  the  purposes 


Nora.— As  to  ordinances  regulating  street  pa- 1  As  to  ordinances  prohibiting  public  addrees  on 
eadesb  see  Bs  Qarrahad  (Wis.)  10  Li  R.  A.  868i  and  dty  coramoD  or  other  public  grounds,  see  Com.  v* 
-iMt^  lDavls(MaaB.)S6L.&A.m. 
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of  the  ordinanoe.  Is  DOt  ao  unoonstitutSooal  de- 
nial of  f Ddlyfdaal  riffhti. 
S.  Giving  an  ofltoer  power  to  grmnt 
permlflskm  to  beat  a  drum  io  a  street  when  in 
bis  Judmnent  it  wlU  not  violate  the  purpose  of 
an  ordinance  prohibiting  such  acts,  does  not 
make  the  ordinanoe  void. 

(January  6i,  IWL) 

APPLICATION  for  a  writ  of  habeas  corpus 
to  secare  the  release  of  petitioner  from 
custody  to  which  he  has  beeo  committed  for 
allegecF  violation  of  a  city  ordinaoce.    Denied, 
The  facts  are  stated  in  the  opioion. 
Me$tr».  H«  V.  Horehoase*  Hiram  D. 
Tottle*  and  J.  E.  RichartU  for  petitioner. 
Mr,  C.  C«  Bennett  for  respondent. 

HcFarlaacU  J,^  delfyered  the  opinion  of 
the  court: 

The  petitioner  is  under  sentence  of  im- 
prisonment for  a  yiolation  of  an  ordinance 
of  the  city  of  Redlands,  and  seeks  to  be  dis- 
charged on  habeas  corpus  upon  the  ground 
that  said  ordinance  is  wholly  inyalid  and 
▼old.  The  ordinanoe  is  entitled,  **  An  ordi- 
nance to  promote  safety  and  security  to  pub- 
lic travel  by  prohibiting  the  beatinf  of  drums 
and  certain  other  noises  on  the  traveled  streets 
or  avenues  of  the  city  of  Redlands  without 
special  permission  therefor,  and  authorizing 
such  permission  in  certain  cases;"  and  in 
the  body  of  the  ordinance  it  is  made  an  of- 
fense, punishable  by  fine  or  imprisonment, 
for  any  person  to,  amone  other  things,  "beat 
a  drum"  upon  any  traveled  street  of  the  city 
**  without  special  permit  in  writing  so  to  do 
first  had  and  obtained  from  the  president  of 
the  board  of  trustees  of  said  city,  which  per- 
mit the  president  of  said  board  may  grant 
whenever,  in  his  judgment,  the  issuance  of 
the  same  shall  not  conflict  with  the  aforesaid 
purposes  of  this  ordinance,  and  not  other- 
wise, provided  that  such  permit  shall  specify 
the  time  when  and  the  street  or  avenue  where 
any  of  said  Instruments  shall  be  so  used  as 
aforesaid. "  Petitioner  was  convicted  of  beat- 
ing a  drum  on  tiie  traveled  streets  of  said 
city  witJiout  a  pennit,  contrary  to  the  said 

J  provisions  of  said  ordinance.  It  appears 
rom  the  petition  that  petitioner  had  been  in 
the  habit  of  beating  a  drum  on  the  streets 
daily,  and  that,  upon  his  application  to  the 
president  of  the  board  for  a  permit  **  to  en- 
gage in  beating  a  drum  as  he  had  been  here- 
tofore doing, "  the  permit  was  refused ;  al- 
though, as  appears  from  the  petition,  ho 
was  eiven  a  permit  to  beat  his  drum  upon  a 
certain  occasion.  He  claims  the  right  to 
beat  his  drum, — not  on  special  occasions 
only,  as  other  people,  but  every  day,  with- 
out a  permit,  and  despite  the  ordinance. 

There  is  no  need  of  discussing  the  general 
power  and  right  of  a  city  to  prohibit  such 
noises  on  the  streets  as  those  made  by  the 
beating  of  drums.  We  do  not  understand 
counsel  for  petitioner   as  contesting  such 

Sower.  At  all  events,  it  certainly  exists, 
lut  the  point  urged  by  petitioner  is  that  the 
ordinance  is  void  because  it  gives  a  certain 
officer  authority  to  give  permits  to  beat  drums 
on  special  occasions ;  and  this  position  is  the 
only  one  which  needs  examination.    It  is 
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contended  that  the  clause  authoriziifg  a  per- 
mit is  partial  and  oppressive,  because  it 
gives  too  much  power  to  the  president  of  the 
boanl,  and  is  violative  of  general  constitu- 
tional principles  against  abridging  the  priv- 
ileges of  citisEens,  depriving  a  person  of  hia 
rights  without  due  process  of  law,  denying 
him  the  equal  protection  of  the  law,  etc 
The  continuous  or  daily  beating  of  dmma 
on  the  streets  of  a  city  would  be  an  intoler- 
able nuisance,  ^^ndangerilig  the  safety  of 
teams  and  the  occupants  of  vehicles  drawn 
by  animals,  as  well  as  of  pedestrians  liable 
to  be  injured  by  mnawaya,  and  stunning 
the  ears  with  din  so  constant  as  to  be  almost 
insulferable.  On  the  other  hand,  there  is 
usually  no  obiection  to  such  noises  on  a  few 
special  occasions,— either  when  there  aie 
patriotic  oelebrationa,  general Ijr  participated 
in  by  all  the  people,  or  processions  of  a  part 
of  the  people  united  in  civic  societies,  polit- 
ical parties,  etc  These  occasions  are  com- 
paratively few,  and  usually  well  known,  ao 
that  people  are  prepared  for  them ;  and  the 
processions  and  arums  are  generally  preceded 
by  policemen,  who  give  notice  of  the  ap- 
proaching uproar.  But  how  can  these  oc- 
casions M  provided  for?  By  an  ordinanoe 
which  shall  anticipate  and  state  in  detail 
beforehand  every  occasion  on  which  the 
noises  may  be  made?  Such  a  thing  is  prac- 
tically impossible.  No  human  foresight 
could  conjure  op  all  the  circumstances  under 
which  the  people  might  want  a  band  (with 
a  drum)  on  the  streets.  It  would  not  do  to 
name  legal  holidays  alone ;  that,  for  obvioua 
reasons,  would  be  too  narrow  a  provision. 
Neither  would  it  do  to  single  out,  in  addi- 
tion to  legal  holidays,  certain  other  enum- 
erated days,  as  for  instance,  the  first  Monday 
of  every  month ;  the  president  of  the  United 
States,  or  some  other  distinguished  nuui 
whose  advent  should  be  celebrated  with 
drums,  might  come  on  Tuesday.  Neither 
would  it  l^  possible  to  schedule  the  kinda 
or  characters  of  occasions  of  which  drum- 
beats would  be  a  necessair  part.  And  so 
the  practical  result  of  petitioner's  contention 
is  that  all  persons  must  be  allowed  to  beat 
drums  on  all  occasions  as  they  may  choose, 
or  no  person  must  be  allowed  to  beat  a  drum 
on  any  occasion  whatever. 

In  dealing  with  this  and  similar  ques- 
tions,— such  as  repairs  of  wooden  buildinga 
within  fire  limits,  carrying  concealed  weap- 
ons, using  public  buildings  and  grounds, 
ringing  bells  on  buildings  where  many  opera- 
tives are  employed,  haranguing  on  the  street* 
by  lecturers,  preachers,  etc.,  singing  or  play- 
ing on  musical  instruments  on  the  streets, 
and  the  like, — our  federal,  state,  and  muni- 
cipal governments  have  always  recognized 
the  practical  impossibility  of  providing  in 
advance  for  proper  exceptional  cases,  and  the 
necessity  of  giving  to  a  public  officer  some 
discretion  io  the  premises ;  and  laws  and  or- 
dinances based  on  that  principle  have  nearlr 
always  been  upheld  when  subjected  to  Judi- 
cial test.     Laws  are  not  made  upon  the  theory 
of  the  total  depravity  of  those  who  are  elected 
to  administer  them ;  and  the  presumption  ia 
that  municipal  officers  will  not  use  these 
small  powers  villainously  and  for  porposea 
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of  oppreMion  and  mischief.  Of  course,  it  is 
impossible  to  state  in  terras  the  extent  or  the 
limitatioD  of  what  is  known  as  the  **  police 

Sower;"  and  courts  have  not  attempted  to 
o  it.  Whether  or  not  that  power  lias  been 
exceeded  in  particular  cases  must  be  deter- 
mined as  the  cases  arise ;  and  to  find  the  law 
applicable  to  a  particular  case  we  roust  look 
to  see  what  courts  have  held  in  similar  cases. 
And  we  find  that  statutes  and  ordinances  sim- 
ilar in  character  to  the  one  in  question  In 
the  case  at  bar  haye  been  sustained  in  most 
of  the  cases  to  which  our  attention  has  been 
called.  We  will  notice  a  few  of  them. 
Statutes  and  ordinances  have  been  sustained 
prohibiting  awnings  without  the  consent  of 
the  mayor  and  aldermen  {Fedrick  v.  Bailey, 
13  Gray,  161)  ;  forbidding  orations,  ha- 
rangues, etc.,  in  a  park,  without  the  prior 
consent  of  the  park  commissioners  {Chm,  7. 
Abrahami,  150  mass.  57)  ;  or  upon  the  com- 
moD  or  other  grounds,  except  by  the  permis- 
sion of  the  city  government  committee  {Com, 
T.  Davis,  140  Mass.  485)  ;  **  beating  any  drum 
or  tambourine,  or  making  any  noise  with 
any  instrument  for  any  purpose  whatever, 
without  written  permission  of  the  president 
of  the  yillage"  on  any  street  or  sidewalk 
( Vanee  t.  Hadfield,  22  N.  Y.  8.  R.  868)  ; 
giving  the  right  to  manufacturers  and  others 
to  ring  bells  and  blow  whistles  in  such  man- 
ner and  at  such  hours  as  the  board  of  alder- 
men or  selectmen  may  in  writing  designate 
(Sawyer  v.  Davis,  186  Mass.  289,  40  Am. 
Rep.  27)  ;  prohibitins  the  erecting  or  repair- 
ing of  a  wooden  building  without  the  per- 
mission of  the  board  of  aldermen  (Bine  v. 
New  Baven,  40  Conn.  478)  ;  authorizing  har- 
bor masters  to  station  vessels,  and  to  assign 
to  each  its  place  {Vanderbilt  v.  Adams,  7 
Cow.  849)  ;  forbidding  the  occupancy  of  a 
place  on  the  street  for  a  stand  without  the 
permission  of  the  clerk  of  Faneuil  Hall  mar- 
ket {Nightingale,  Petitioner,  11  Pick.  168)  ; 
forbidding  the  keeping  of  swine  without  a 
permit  in  writing  irom  the  board  of  health 
{(iuineyY,  Kennard,  151  Mass.  568)  ;  forbid- 
ding the  erection  of  any  kind  of  a  building 
without  a  permit  from  the  commissioners  of 
the  town  throuffh  their  clerk  {EasUm  Comrs. 
▼.  Covey,  74  Md.  262)  ;  forbidding  any  per- 
son from  remaining  within  the  limits  of  the 
market  more  than  twenty  minutes  unless 
permitted  so  to  do  by  the  superintendent  or 
nis  deputy.  Com,  v.  Brooks,  109  Mass.  866. 
In  Barbier  v.  OonnoUy,  118  U.  8.  27.  28  L. 
ed.  928,  the  Supreme  Court  of  the  United 
States  had  under  consideration  an  ordinance 
which,  among  other  things,  prohibited  the 
carrying  on  of  the  business  of  a  laundry 
without  certificates  from  the  health  officer 
and  the  board  of  fire  wardens ;  and,  while 
that  part  of  the  ordinance  was  not  directly 
involved,  the  court  says  as  follows :  "  In  the 
case  before  us,  the  provisions  requiring  cer- 
tificates from  the  health  officer  and  the  board 
of  fire  wardens  may,  in  some  instances,  be 
unnecessary,  and  the  changes  to  be  made  to 
meet  the  conditions  prescril>ed  may  be  bur- 
densome; but,  as  we  have  seen,  this  is  a 
matter  for  the  determination  of  the  munici- 
pality in  the  execution  of  Its  police  powers, 
and  not  the  violation  of  any  substantial  right 
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of  the  individual."  Many  other  authorities 
to  the  same  point  as  those  above  noticed 
might  be  collected  outside  of  the  decisions 
in  our  own  state.  In  this  state  it  was  held 
in  JSz;  parte  CasineUo,  62  Cal.  688,  that  an 
ordiuance  giving  to  the  superintendent  of 
public  streets  the  power  to  determine  where, 
either  on  a  public  street  or  on  private  prem- 
ises, any  person  could  deposit** any  glass, 
broken  ware,  dirt,  rubbish,  garbage  or  filth." 
wa3  a  salutary  and  valid  **  police  regulation.*' 
In  the  Case  of  Guerrero,  69  Cal.  88,  it  was 
held  that  the  city  council  had  authority  to 
make  the  issuance  of  a  license  for  the  sale 
of  liquors  conditional  upon  the  appellant's 
obtaining  a  permit  from  the  board  of  police 
commissioners.  In  Ex  parte  Tuttle,  91  Cal. 
689,  an  ordinance  prohibiting  the  selling  of 
pools  on  horse  races,  except  within  the  In- 
closuro  of  a  i*ace  track  where  the  race  is  to 
be  run,  was  upheld,  and  it  was  declared  not 
to  be  void  because  its  effect  might  be  **  to  con- 
fer a  special  privilege  or  benefit  upon  those 
who  own  or  control  the  race  courses.  **  In 
Ex  parte  Fiike,  72  Cal.  126.  an  ordinance- 
was  upheld  which  prohibited  the  repair  of 
a  wooden  building  within  certain  fire  lim- 
its without  permission  in  writing  signed  by 
a  majority  of  the  fire  wardens  and  approved 
by  a  majority  of  the  committee  on  fire  de- 
partment ana  the  mayor.  In  that  case  we 
said  as  follows:  "It  is  clear,  however,  that 
a  literal  compliance  with  the  regulation  pro- 
hibiting tJie  repairing  of  a  wooden  builaing 
might  work  in  some  instances  useless  hard- 
ships. The  repair  of  a  leaking  roof  or  a 
broken  window  would  be  necessary  to  the 
comfort  and  health  of  a  family,  without  en- 
hancing the  danger  which  the  framers  of  the 
ordinance  sought  to  provide  against ;  and  re- 
pairs of  a  more  extensive  character  might  be 
made  to  particular  houses,  standing  in  par- 
ticular localities,  without  increasing  the  fire 
risks.  And  it  is  equally  clear  that  no  gen- 
eral rule  could  be  established  beforehand 
that  would  meet  the  emergencies  of  individ- 
ual cases.  Therefore  the  power  to  give  re- 
lief in  particular  instances  is  conferred  on 
certain  officers :  and  it  is  not  to  be  presumed 
that  they  will  exercise  it  wantonly,  or  for 
purposes  of  profit  or  oppression. ''^  In  E» 
parte  Christensen,  86  Cal.  208,  this  court  up- 
held an  ordinance  prohibiting  the  business 
of  a  retail  liquor  dealer  unless  he  procured 
the  permission  of  a  majority  of  the  board  of 
police  commissioners,  or,  upon  their  refusal, 
ike  permission  of  twelve  property  owners  in 
the  block.  The  foregoing  authorities,  in  our 
opinion,  clearly  establish  the  validity  of  the 
ordinance  here  in  question. 
Counsel  for  petitioner  rely  on  some  cases — 

Earticularly  8taU  v.  Bering,  84  Wis.  685,  19 
>.  R. -A.  &8,  and  Fraue*s  Com,  63  Mich. 
896,  which,  at  first  blush,  seem  to  conflict 
with  the  general  current  of  authorities  as 
above  presented.  But  upon  closer  examina- 
tion they  will  be  found  to  go  upon  a  distinc- 
tion or  principle — whether  sound  or  not— that 
is  not  applicable  to  the  case  at  bar.  They 
are  based  upon  the  theory  that  the  lawful  in- 
herent rights  of  men  cannot  be  entirely  sup- 
pressed or  destroyed  by  statute  or  ordinance, 
but  can  only  be  regulated  ;  and  that  all  reg- 
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nlatloDS  of  8ucb  rights  must  be  uniform,  etc. 
The  cases  cited  all  deal  with  ordi Dances  reg- 
ulating the  right  of  the  people  to  have  pro- 
cessions or  parades  in  the  streets;  and  ft  is 
this  right  that  is  discussed,  although  the  ac- 
companiment of  music  is  mentioned  io  some 
of  the  ordinances.  In  the  Wisconsin  case, 
tupra,  the  petitioner  "was  convicted  of  pa- 
rading the  streets."  Now,  the  public  have 
ao  undoubted  right  to  travel  on  the  street; 
that  is  what  a  street  is  for.  And  to  march 
along  a  street  in  a  procession  is  merely  to 
exercise  the  right  to  travel  on  it  Tlicrefore, 
if  the  cases  under  review  be  sound,  this  right 
can  only  be  regulated,  and  cannot  entirely 
be  suppressed ;  and  the  regulation  must  be 
uniform,**— although  it  is  difficult  to  under- 
stand how  the  crowded  streets  of  a  city  could 
be  practically  regulated  in  this  respect  with- 
out vesting  some  discretion  in  the  police  au- 
thorities. At  all  events,  the  cases  referred 
to  deal  with  a  right.  But  the  proposition 
that  a  man  has  a  natural,  ingrained,  invio- 
late, common-law,  or  constitutional  right  to 
beat  a  drum  on  the  traveled  streets  of  a  city 
has  no  foundation  in  reason  or  authority. 
As,  therefore,  it  is  not  a  right  that  may  not 
be  entirely  suppressed,  it  may  be  regulated 
«s  the  law-making  power  may  determine.  In 
Ex  parte  Tuttle,  supra,  it  was  held  that,  as 
betting  on  horse  races  was  demoralizing  in 
its  tendencies,  and  an  evil,  it  could  be  sup- 

gressed  by  onlinance;  and  that,  as  it  could 
e  suppressed,  no  one  could  be  heard  to  com- 
plain of  an  ordinance  regulating  it  because 
thereby  special  privileges  accni^  to  partic- 
ular persons.  And  in  Ex  parte  Ghrietensen 
this  court  distinctly  declarod  that  such  is 
the  rule.  The  court  said:  ''The  objection 
is  that  this  makes  the  license  depend  upon 
the  arbitrary  will  and  pleasure  of  the  board 
of  fire  commissioners.  .  .  .  But,  what- 
ever force  this  objection  might  have  in  ref- 
erence to  licenses  to  carry  on  the  ordinary 
vocations  of  life,  which  are  not  supposed  to 
have  any  injurious  tendencies,  it  has  no 
force  in  the  present  case.  It  la  well  settled 
that  the  governing  power  may  prohibit  the 
manufacture  and  traffic  In  liquor  altogether, 
provided  only  it  does  not  interfere  with  in- 
terstate commerce.  And,  if  the  governing 
power  can  prohibit  a  thing  altogether,  it  can 
impose  such  conditions  upon  its  existence  as 
It  pleases.  .  .  Even  if  it  be  conceded 
that  the  conditions  were  arbitrary,  they  were 
within  the  power  of  the  board. "  In  the  or- 
dinance involved  in  the  case  at  bar,  there  is 
no  attempt  to  suppress  processions  or  parades. 
It  does  not  interfere  with  travel,  but  seeks  to 
promote  the  comfort,  convenience,  and  safety 
of  travelers  by  preventing  that  which  makes 
traveling  uncomfortable  and  dangerous.  Its 
provisions  do  not  affect  private  premises, 
but  refer  solely  to  public  traveled  streets. 
It  nrohibiis  no  business  which  every  one  has 
a  right  to  pursue.  As  the  wants  and  comfort 
and  pleasure  of  the  public  require  that  the 
thing  prohibited,  although  in  the  abstract 
Injuriously  annoying,  should  on  special  oc- 
casions be  allowed,  the  ordinance  provides 
for  permitting  the  thing  to  be  done  on  such 
occasions;  and  the  granting  of  such  privi- 
leges is  not  taking  away  the  right  to  do  the 
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thing  from  others,  because  they  have  no  such 
right.  When  the  public  welfare  requires  it, 
a  nuisance  may,  for  special  purposes,  t>e  per- 
mitted. Piiieburgh,  C.  db  Si.  L.  B.  Co.  v. 
Brown,  67  Ind.  45,  33  Am.  Rep.  73 ;  Battler 
V.  Datie,  136  Mass.  239,  49  Am.  Rep.  27. 
As  all  such  occasions  cannot  be  foreseen  and 
provided  for  by  special  enactment,  some 
small  discretion  in  the  premises  is  granted 
to  a  certain  officer;  and  that  discretion  to 
grant  a  permit  is  limited  to  instances  where 
**the  issuance  of  the  same  shall  not  conflict 
with  the  aforesaid  purposes  of  this  ordi- 
nance," viz.,  *'to  promote  safety  and  secur- 
ity to  public  travel."  The  validity  of  such 
an  ordinance  is  clearly  established  bv  the 
current  of  authorities,  some  of  whida  are 
hereinbefore  cited.  It  is  entirely  within  the 
reasoning  of  the  Supreme  Court  of  the  United 
States  in  Orowley  v.  Chrutensen,  137  U.  8. 
86,  84  L.  ed.  620,  which  case  also  furnishes 
an  answer  to  petitioner's  claim  of  support 
from  Tick  Wo  v.  EopkinM,  118  U.  8.  873,  80 
L.  ed.  227. 

In  our  opinion,  the  ordinance  here  invoWed 
is  valid,  and  the  petitioner  should  be  re- 
manded. 

7^  writ  U  dismissed,  and  the  petitioner 
remanded  to  the  custody  of  the  marshal. 


We  concur :    Garoutte.  J,;  Van  Fleet, 
J,;  Beatty,  Ch.  J. 

Harrieen,  c/.,  dissenting: 

The  authority  of  the  city  to  make  police 
regulations  is  given  by  the  constitution,  and, 
although  it  is  derived  directly  from  the  peo- 
ple, instead  of  mediately  through  the  legis- 
lature, through  the  municipal  government 
act,  yet  it  is  a  legislative  power,  and,  like 
any  other  legislative  power,  is  to  be  exer- 
cised by  the  body  to  which  the  power  has 
been  intrusted.  The  power  to  make  laws  is 
a  sovereign  power,  and  its  exercise  by  the  leg- 
islative body  of  a  municipality,  being  a  del- 
egated power,  cannot  be  delegated  to  anj 
other  body  or  individual.  Mr.  Dillon  sava 
(Mun.  Corp.  96)  :  "The  principle  is  a  plain 
one  that  the  public  powers  or  trusts  devolved 
by  law  or  charter  upon  the  council  or  govern- 
ing body,  to  be  exercised  by  it  when~and  in 
such  manner  as  it  shall  Judge  best,  cannot 
be  delegated  to  others."  Mr.  Cooley  says 
(Const  Lim.  p.  248;  :  "So  far  as  its  func- 
tions are  legislative,  they  rest  in  the  discre- 
tion and  judgment  of  the  municipal  body  in- 
trusted with  them,  and  that  body  cannot  refer 
the  exercise  of  the  power  to  the  discretion 
and  judgment  of  its  subordinates,  or  of  any 
other  authority."  This  inhibition  includes, 
not  only  the  ordinance  itself  which  is  to  be 
adopted,  but  also  the  individuals  upon  whom 
it  is  to  operate,  as  well  as  the  times  and 
places  in  which  it  is  to  be  in  operation. 
The  legislative  body  of  the  municipality 
cannot  delegate  to  one  of  its  members,  or  to 
any  executive  officer  of  the  city,  the  power 
to  determine  whether  an  ordinance  shall  be 
operative  upon  certain  individuals,  or  at  cer- 
tain times,  any  more  than  it  can  delegate  to 
him  the  power  to  determine  whether  the  or- 
dinance shall  be  adopted,  or  shall  have  any 
operation ;  nor  can  it  confer  upon  soch  otRcrt 
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the  power  to  exempt  any  IndiTidual  that  he 
may  choose  from  the  operation  of  the  ordi- 
nance. **No  man's  rights  can  be  submitted, 
under  a  constitutional  government,  to  the 
discretion  of  anybody.''  Robuon  v.  Miner, 
68  Mich.  556.  Whenever  the  question  has 
been  presented  for  determination,  it  has  been 
uniformly  held  that  an  ordinance  which  con- 
fers upon  an  executive  officer  of  the  city  the 
right  to  determine  b^  his  own  will  whether 
it  shall  be  in  operation  or  not  in  the  partic- 
ular cases  to  which  it  is  directed  is  invalid. 
If  the  act  covered  bv  the  ordinance  is  one 
which  the  individual  has  no  inherent  right 
to  perform,  or  which  the  municipality  may 
prohibit  altogether,  a  privilege  to  perform 
the  act  may  be  made  to  depend  upon  the  com- 
plianoe  with  certain  conditions  or  the  pre- 
yious  approval  of  another  officer.  If,  how- 
ever, the  act  is  lawful  or  proper  in  itself, 
and  improper  only  as  it  may  affect  the  pub- 
lic, the  power  of  the  municipality  is  limited 
to  a  regulation  of  its  exercise,  and  such  regu- 
lation must  be  indicated  by  fixed  and  definite 
rules,  and  cannot  be  left  to  the  arbitrament 
of  any  officer.  This  rule  is  not  to  be  con- 
founaed  with  the  execution  of  the  ordinance 
by  the  officers  intrusted  therewith.  The  en- 
forcement of  the  ordinance  by  the  executive 
officer  of  the  city  is  entirely  distinct  from 
determining  whether  the  ordinance,  when 
adopted,  shall  be  in  force.  The  policeman 
may  have  a  discretion  to  determine  whether 
an  obatruction  of  the  streets  by  an  individual 
Is  such  a  violation  of  an  ordinance  forbid- 
ding the  obstruction  as  will  warrant  his  ar- 
rest, but  neither  he  nor  any  other  officer  can 
have  the  power  to  determine  whether  the  or- 
dinance itself  shall  be  suspended  for  the  ben- 
efit of  that  individual,  or  can  give  to  such 
individual  the  right  to  disregard  the  ordi- 
nance. The  right  of  the  harbor  master  to 
■tation  vessels  at  different  points  in  the  har- 
bor, or  of  the  policeman  to  prescribe  the  order 
of  carriages  at  a  theater,  or  of  the  superin- 
tendent of  streets  to  designate  a  place  for 
dumpinff  garbage,  is  not  the  exercise  of  a 
legislative  power,  but  rather  the  act  of  an 
executive  officer  to  enforce  the  ordinance. 
Accordingly,  it  has  been  held  that  an  ordi- 
nance conferring  upon  the  mayor  the  right 
to  determine  whether  a  stationary  steam  en- 
gine should  be  removed  was  void,  as  confer- 
ring upon  him  a  power  which  could  only  be 
exercised  by  the  city  council  {Baltimore  v. 
Badeeke,  49  Md.  217,  88  Am.  Rep.  289)  ; 
that  an  ordinance  providing  that  no  person 
should  erect  any  building  within  the  city 
limits  without  naving  obtained  permission 
from  the  board  of  aldermen  is  void,  since  it 
does  not  prescribe  a  uniform  rule  of  action 
for  governing  the  exercise  of  their  discretion 
(State  v.  Tenant,  110  N.  C.  609.  15  L.  R.  A. 
428)  ;  that  an  ordinance  forbidding  the  erec- 
tion of  livery  stables  in  any  block  without 
the  consent  of  tlie  owners  of  land  in  the  block 
is  invalid  (8t.  IxmU  v.  Bueedl,  116  Mo.  248, 
20L.  R.  A.  721) ;  that  an  ordinance  making 
it  unlawful  for  persons  to  parade  a  public 
street,  sinffing  or  beating  drums,  or  playing 
upon  musTcaf  instruments,  without  having 
obtained  the  consent  of  the  mayor,  is  void 
upon  the  ground  tliat  it  does  not  fix  the  con- 
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ditions  uniformly  ana  impartially,  and  is 
unreasonable  {Anderson  v.  Wellington,  40 
Kan.  173.  2  L.  R.  A.  110;  Be  Frazee,  63 
Mich.  896;  Bich  v.  NarernlU,  42  111.  App. 
222 ;  State  v.  Dering,  84  Wis.  585,  19  L.  H. 
A.  858)  ;  that  an  ordinance  that  no  parades 
or  processions  shall  be  allowed  upon  the 
streets  without  a  permit  from  the  police  de- 
partment is  invalid,  because  it  leaves  the 
power  of  restraining  processions  to  an  unre- 
gulated official  discretion,  when  the  whole 
matter,  if  regulated  at  all,  must  be  by  per- 
manent legal  provisions  operating  gencraUy 
and  impartially.  Chicago  v.  Ti-otter,  186111. 
480. 

There  are  many  cases  in  which  ordinances 
containing  such  a  provision  have  been  up- 
held, but  in  these  cases  the  effect  of  such  a 
provision  upon  the  ordinance  was  not  con- 
sidered by  the  court ;  the  only  question  pre- 
sented to  it  for  its  consideration  being  the 
validity  or  invalidity  of  the  ordinance  upon 
other  erounds.  In  these  cases  the  act  of  the 
court  in  sustaining  the  ordinance  cannot  be 
regarded  as  an  affirmance  of  the  power  to 
include  this  provision.  Ordinances  relating 
to  health  ana  security  from  fire,  which  pro- 
hibit certain  acts  without  a  permit  from  of- 
ficers in  charge  of  those  departments,  have 
been  sustained  upon  the  ground  that  the  safety 
of  the  citizen  from  disease  and  fire  were  of 
a  peculiar  character,  demanding  the  super- 
vision of  officers  particularly  skilled  in  ref- 
erence thereto,  and  to  whose  judgment  the 
matter  could  be  more  appropriately  referred. 
The  principles  applicable  to  these  ordi- 
nances, and  under  which^thev  may  be  up- 
held, have,  however,  no  application  to  the 
ordinance  under  discussion.  There  is  an- 
other line  of  cases  in  which  ordinances  have 
been  upheld  which  reserved  to  the  city  coun- 
cil or  to  the  lefi;i8lative  body  itself  the  power 
Xo  exempt  individuals  from  their  operation. 
This  is,  however,  entirely  consistent  with 
the  principle  above  laid  down.  It  is  not  a 
delegation  of  legislative  authority,  but  is 
an  exercise  of  that  authority  by  the  legisla- 
tive body  itself.  In  the  absence  of  any  re- 
strictions upon  its  exercise  of  the  legislative 
power  intrusted  to  it,  the  city  council  has 
the  same  power  to  enact  ordinances  appli- 
cable only  to  special  portions  of  the  city,  or 
to  designated  classes  or  individuals,  as  would 
the  legislature  of  the  state  in  the  absence 
of  constitutional  restrictions;  and  it  may 
equally  enact  an  ordinance  exempting  in- 
dividuals or  classes  from  the  operation  of  an 
ordinance,  or  suspendingthe  operation  of 
the  ordinance  entirely.  This  rule  also  in- 
cludes another  class  of  cases  in  which  an 
exemption  from  the  ordinance  is  made  by 
some  particular  branch  of  the  city  govern- 
ment. The  entire  legislative  power  which 
is  delegated  to  a  municipality  is  not  always 
conferml  upon  the  city  council.  It  may  be 
portioned  out  to  the  different  departments  of 
the  city,  and  authority  conferred  upon  those 
departments  to  legislate  upon  the  matters 
peculiarly  intrusted  to  their  care.  The  park 
commissioners  may  have  exclusive  authority 
to  determine  the  manner  and  times  in  which 
the  parks  shall  be  used.  The  health  depart- 
ment may  have  the  authority  to  enact  sanitary 
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rogulatioDB  for  the  entire  city.  Similar 
powers  may  be  io trusted  to  the  school  de- 
partment, the  harbor  commissioners,  the  pol- 
ice commissioners,  for  the  enactment  of  or- 
dinances relating  to  certain  subjects.  The 
ordinance  under  consideration  falls  within 
the  rule  hereinbefore  referred  to,  and  should 
be  declared  invalid.  It  confers  upon  the 
president  of  the  board  of  trustees  the  power 
to  suspend  its  operation  in  favor  of  any  in- 
dividual, whenever  he  may  elect,  and  to 
deny  the  same  favor  to  another  who  may  be 
equally  entitled  to  its  suspension.  It,  in 
fact,  confers  upon  him  the  power  to  deter- 
mine the  extent  to  which  the  ordinance  shall 
be  operative,  which  is  in  reality  the  power 
to  determine  whether  there  shall  be  such  an 
ordinance.  The  only  limitation  upon  the 
exercise  of  this  power  is  his  own  Judgment 
that  the  permit  will  not  conflict  with  the 
purposes  of  the  ordinance.  This  is  a  pure 
and  simple  delegation  to  him  of  the  legisla- 
tive power  which  has  been  conferred  upon 
the  trustees  themselves.  It  is  not  enough  to 
say  that  it  must  be  presumed  that  this  officer 


will  act  properlv.  The  question  is  not 
whether  a  power  that  has  been  conferred  will 
be  properly  exercised,  but  whether  there  has 
been  any  authority  given  to  confer  the  power. 
If  there  has  not,  It  is  no  answer  to  say  that 
it  will  not  be  abused.  In  a  country  under 
the  government  of  laws,  the  conduct  of  ita 
citizens  cannot  be  subjected  to  the  arbitrary 
will  of  any  individual.  The  mildest  des- 
potism has  no  place  in  a  constitutional  gov- 
ernment. Beating  a  drum  is  not  a  nuisance 
per  M,  or  in  violation  of  the  rights  of  others, 
and  it  does  not  of  necessity  interfere  with 
the  usual  and  proper  use  of  the  public 
streets.  The  authority  of  the  trustees  uf  the 
city  to  reffulate  the  use  of  the  streets,  or  the 
beating  of  drums  thereon,  is  not  denied,  but 
the  **  regulation''  must  be  made  by  the  city, 
and  cannot  be  delegated  by  it  to  the  presi- 
dent of  the  board  of  trustees. 

In  my  opinion,  the  ordinance  is  invalid, 
and  the  prisoner  should  be  discharged. 


We  concur:    De 
aJd,  J. 


Haven,  «/.;  Fitii^ 
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STATE  of  Ohio,  ex  rd,  Ross  W.  FUNCK, 

tj. 

Thomas  T.  McCARTY,  Judge. 

(51  Ohio  St.—.) 

•The  guaranty  contained  in  section  ten 
of  the  Bill  of  Rights*  that  an  accnsed 
person  shall  haye  a  *'trial  by  an  impartial 
jury  of  the  county  or  district  in  which  the  of- 
fense is  alleged  to  have  been  committed/*  does 
not  require  that  the  trial  shall  take  place  within 
the  Judicial  district  where  the  indictment  is 
found;  and  under  section  7263,  Revised  Statutes, 
the  court  in  which  an  indictment  is  returned 
may,  on  motion  of  the  accused,  if  an  impartial 
jury  cannot  be  had  there,  order  that  he  be  tried 
in  any  adjoioinff  county. 

(March  U,  ISeS.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  respondent  to  proceed  with  a  trial 
of  an  indictment  which  had  been  transferred 
to  his  court  from  Wayne  County.    Granted, 

Statement  by  Shanck.  «/.; 

On  the  8th  day  of  March,  1894,  one  Sarah 
Bnell  was  indicted  for  a  felony  in  Wayne 
county. 

She  moved  in  the  court  of  common  pleas 
for  a  change  of  venue,  and  the  court,  flndinff 
that  she  could  not  have  a  fair  and  impartial 
trial  in  Wayne  county,  sustained  her  motion 
and  ordered  that  she  be  tried  in  the  county 
of  Stark  which  adioins  Wayne  but  is  not  in 
the  same  judicial  district.  The  original  in- 
dictment, and  certified  transcript  of  the  pro- 

^Headnote  by  the  Ooubx. 

NOTB.--The  above  decision  is  a  novel  one  in  re- 
spect to  the  place  of  jury  trial,  and  we  believe  has 
no  very  near  precedent. 
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oeedings  were  sent  to  the  clerk  of  the  coiirt 
of  common  pleas  of  Stark  county.  The  de- 
fendant, Hon.  Thomas  T.  McCartv,  who  is 
a  Judge  of  the  court  of  common  pleas  hold- 
ing the  term  of  said  court  in  Stark  county, 
being  of  the  opinion  that  his  court  is  with- 
out jurisdiction  to  try  the  accused,  refuaea 
to  proceed. 

The  relator  prays  for  a  writ  of  mandamna 
commanding  him  as  such  judge  to  proceed 
with  the  trial  of  the  said  cause. 

Meetn.  J.  K.  Richards*  Atty-Gen.,  Boss 
W.  Funck,  Ag^ila  Wiiej*  and  A«  D. 
Meta  for  relator. 

Mr.  A«  A*  Thayer»  for  respondent: 

Counties  and  judicial  districts  for  Uie  trial 
of  crimes  existed  in  the  northwest  territory  at 
the  time  of  the  adoption  of  the  Constitution  of 
1802. 

The  phrase  ''county  or  district/'  found  in 
that  instrument,  will  be  held  to  have  reference 
to  such  ezistine  counties  and  districts. 

Ordinance  of  1787. 

The  same  word  used  more  than  once  in  the 
same  act  shall  be  presumed  to  have  been  used 
each  time  in  the  same  sense,  unless  a  diffeient 
intention  appears  therein. 

Bhodee  v.  Weldy,  46  Ohio  St.  284;  Suther- 
land, Stat.  Constr.  g  255. 

The  term  "district,"  as  used  in  the  bill  of 
rights,  contemplated  a  greater  district  than  a 
county. 

The  terms  "county"  or  "district,"  as  used 
in  the  clause,  must  both  be  held  to  have  mean- 
inir  and  a  use 

22e  i^^ati  and  i2s  F(?r(f,  46  Wis.  548;  Wheder 
V.  State,  24  Wis.  58;  8Me  v.  Knapp^  40  Kan. 
149;  Oliw  V.  State,  11  Neb.  1. 

The  term  "district"  here  undoubtedly 
means  judicial  district,  for  the  Constitution 
creates  these  districts;  and  when  It  aaya  that 
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certain  trials  aball  be  in  a  ''district"  it  cannot 
but  mean  that  district  in  which  the  court  exists 
mnd  has  its  Jurisdiction. 

8iaU  V.  McQehan.  27  Ohio  St.  280;  StaU  y. 
Myeri,  21  Ohio  L.  J.  61. 

Conunon  pleas  pudges  are  only  officers  of 
their  judicial  distncts,  and  have  no  extraterri- 
torial powers. 

Const,  art.  4,  §§  8.  10,  12,  15;  Bx  parU 
Jvdge$  (Dist.  Court  Case)  84  Ohio  St.  481; 
Cincinnati,  8,  db  0,  R.  Go.  v.  Sloan,  81  Ohio 
flt2. 

Shauekf  J.,  deliyered  the  opinion  of  the 
court: 

The  order  of  the  court  of  common  pleas 
of  Wayne  county,  as  counsel  agree,  is  within 
the  terms  of  section  7268,  Revised  Statutes : 
^All  criminal  cases  shall  be  tried  in  the 
county  where  the  offense  was  committed,  un- 
less it  appear  to  the  court,  by  affidavits,  that 
%  fair  and  impartial  trial  cannot  be  had  there- 
in;  in  which  case  the  court  shall  direct  that 
the  person  accused  be  tried  in  some  adjoining 
county. " 

But  the  contention  of  counsel  for  the  de- 
fendant is  that  the  natural  import  of  the 
terms  of  the  statute  must  be  restricted,  to  the 
end  that  it  may  not  conflict  with  section  10, 
article  1,  of  the  Constitution  which  guaran- 
tees to "  the  party  accused  .  .  .  a'speedy 
public  trial  by  an  impartial  jury  o'f  the 
county  or  district  in  which  the  offense  is 
alleged  to  have  been  committed."  The  rule 
of  interpretation  suggested  is  familiar ;  and 
Its  application  here  is  said  to  require  that  the 
statute  be  so  read  that  the  place  of  trial  shall 
be  changed  to  an  adjoining  county  of  the 
judicial  district.  The  argument  is  that  as 
the  word  "district"  is  used  in  this  section  of 
the  bill  of  riehts  with  reference  to  the  place 
where  a  judicial  inquiry  shall  be  conducted, 
it  should  be  understood  as  meaning  one  of  the 
judicial  districts  for  whose  creation  the  con- 
fftitution  makes  provision.  The  force  and 
aptness  of  this  reasoning  are  apparent ;  and 
it  seems  to  have  controlled  the  decisions  In 
•ome  of  the  cases  cited  from  other  states. 
Although  the  question  is,  so  far  as  we  know, 
not  settled  by  any  adjudication  in  this  state, 
we  are  aware  that  in,  at  least,  some  of  the 
districts,  the  practice  has  been  in  such  cases 
to  order  that  the  accused  be  tried  in  an  ad- 
Joining  county  of  the  same  district ;  though 
this  course  may  haye  been  prompted  by  a 
desire  to  avoid  the  question  which  we  are 
now  reauired  to  determine. 

Whether  the  considerations  stated  are  en- 
titled to  controlling  effect  must  be  determined 
by  opposing  considerations  suggested  by 
other  provisions  of  the  constitution  the  pur- 
pose for  which  this  guasanty  was  inserted  in 
the  bill  of  rights  and  the  generally  under- 
atood  meaning  of  its  terms  at  the  time  of  its 
adoption. 

Section  three  of  article  four  ordains  that 
"^the  state  shall  be  divided  into  nine  common 
pleas  districts,  of  which  the  county  of 
Hamilton  shall  constitute  one;  and  section 
twelve  of  article  eleven,  making  the  ap- 
portionment for  iudicial  purposes  that :  **  The 
county  of  Hamilton  shall  constitute  the  first 
district,   which  shall  not  be  subdivided." 
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We  cannot  adopt  the  yiew  of  counsel  for  the 
defendant,  unless  we  are  prepared  also  to 
adopt  the  view,  which  these  provisions  would 
make  inevitable,  that  the  trial  of  one  accused 
in  Hamilton  county  cannot  be  changed  to  any 
other  county.  In  this  connection,  and  in  the 
view  that  the  law  providing  for  a  change  of 
venue  is  of  a  general  nature,  the  provision 
of  section  76,  article  2,  is  significant :  ''All 
laws  of  a  general  nature  shall  have  a  uniform 
operation  throughout  the  state."  A  law  of 
this  nature  can  have  no  operation  anywhere, 
unless  there  be  such  interpretation  of  this 
cause  in  the  bill  of  rights  as  will  permit  it 
to  operate  everywhere. 

The  source  of  jurisdiction  to  try  an  accused 
person  is  found  in  other  provisions  of  the 
constitution.  This  clause  guarantees  to  him 
the  personal  right  indicated.  The  substance 
of  that  right  is  a  trial  before  an  impartial 
jury  of  the  county  in  which  the  offense  is 
alleged  to  have  been  committed,  or  so  near 
thereto  that  he  may  have  the  legitimate 
benefit  of  his  own  reputation  and  that  of  his 
witnesses,  and  that  he  nuiy,  with  as  much 
certainty  and  as  little  expense  and  incon- 
venience as  are  practicable,  secure  the  at- 
tendance of  his  witnesses.  For  the  preserva- 
tion of  that  right  the  accessibility  of  the 
place  of  trial  is  highly  important.  Whether 
the  boundary  of  a  judicial  district  intervenes, 
is  of  no  importance  whatever.  Weyrieh  y. 
Piople,  89  111.  90. 

That  the  term  ''district"  is  not  used  in  the 
sense  of  judicial  district  is  indicated  by  other 
provisions  of  the  instrument.  Although  sec- 
tion twelve,  article  eleven,  apportions  the 
state  for  judicial  purposes,  the  general  as- 
sembly is  authorized  to  erect  new  counties 
and  attach  them  to  a  convenient  district,  and 
b^  section  15,  article  4,  it  is  vested  with  con- 
tinuing power  to  change  the  districts,  or  to 
increase  or  diminish  the  number  of  the  dis- 
tricts. It  is  not,  therefore,  by  irrevocable 
provision  of  the  constitution,  but  by  the  ac- 
quiescence of  the  legislature,  that  the  counties 
of  Wayne  and  Stark  are  indifferent  judicial 
districts.  If  the  general  assembly  should  so 
exercise  the  powers  thus  expressly  granted  as 
to  place  these  counties  in  the  same  judicial 
district,  the  ground  of  the  defendant's  conten- 
tion would  disappear.  The  insubstantial  char- 
acter of  the  objection  to  the  jurisdiction  of  the 
court  of  common  pleas  of  Stark  county  ap* 

Sears  when  we  remember  that  there  can  be  no 
enial  of  the  authority  of  the  general  as- 
sembly to  provide  for  the  trial  there,  and  there 
is  really  nothing  more  Uian  a  doubt  as  to  the 
form  in  which  the  undoubted  power  has  been 
exercised. 

There  is  no  constitutional  right  to  a  trial 
in  an  adjoining  county,  unless  it  is  implied 
in  the  use  of  the  word,  ** district."  If  that 
should  be  construed  to  mean  the  judicial 
district,  it  would  result  that  the  place  of  trial 
might  be  changed  to  a  remote  county  of  tHe 
district,  whereby  the  right  guaranteed  would 
be  seriously  impaired.  The  provision  of  the 
statute,  that,  in  the  case  contemplated,  the 
place  of  trial  shall  be  changed  to  an  adjoin- 
ing county,  is  a  legislative  interpretation  of 
the  constitutional  guaranty.  That  interpreta- 
tion regards  the  district  as  the  vicinity ;  and 
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it  is  to  be  commended  unless  inflexible  rales 
forbid  the   preservation  of   the  guaranteed 
right  with  its  highest  value, 
it  would  perhaps  be  unprofitable,  if  it  were 

eracticable,  to  seek  the  meaning  of  this  term 
syond  the  bill  of  rights  in  the  Constitution 
of  1802,  whence  it  was  immediately  derived, 
when  incorporated  into  the  present  constitu- 
tion'. In  the  former  constitution  the  term 
could  not  have  had  the  meaning  now  claimed 
for  it  by  counsel  for  the  defendant,  since  the 
Judicial  district,  eo  nomine,  was  unknown  in 
that  instrument.  When  the  language  was  so 
derived  from  the  former  constitution,  it  had 
for  thirty- five  years  received  the  same  prac- 
tical interpretation  which  is  now  questioned. 
By  the  seventeenth  section  of  the  Act  en- 
titled, ''An  Act  pointing  out  the  mode  of 
trying  criminals,"  passed  February  26,  1816, 
the  general  assembly  provided  for  the  en- 
forcement of  the  constitutional  guaranty,  by 
a  change  of  the  place  of  trial  to  an  ''adjoin- 
ing county,"  if  a  proper  Jury  could  not  be 
had  in  that  in  which  the  offense  was  com- 
mitted. Wc  adopt  a.  familiar  and  salutary 
rule  of  interpretation  when  we  hold  that 
these  words  were  adopted  into  the  present 
constitution,  with  the  same  meaning  they 
were  known  to  have  in  that  from  which  they 
were  derived. 

To  myself  this  conclusion,  reached  after  a 
careful  consideration  of  the  reasons  involved, 
is  not  less  satisfactory  because  at  variance 
with  tentative  views  previously  entertained. 

Fdr&mptory  writ  aUoiced, 


City  of  OmCINNATI  et  al.,  Pljfb.  in  Err., 

V, 

Henry  BATSCHE  et  oL 

CO.  Ohio  St~.) 

*Where  a  dty  appropriates  land  Ibr  the 
purpose  of  wideninJif  a  part  of  a  street, 

and  provides  by  ordinanoe  that  the  ooets  and  ex- 
penses of  the  appropriation  shaU  be  asseased  by 
the  foot  front,  upon  the  lots  and  lands  abutting 
upon  the  part  widened,  and  upon  other  lots  and 
IftDds  abuttlDff  upon  the  line  of  such  street  be- 
tween certain  designated  points,  suoh  abutting 
lots  and  lands  being  declared  by  the  coundl  to  be 
those  which,  in  Its  opinion,  will  be  specially  bene- 
fited by  the  approprlation,~fleld: 

!•   The  assessment  will  be  deemed  to  be 
on  the  foot  firont  plan,  as  distinct  from  an 

*Headnotes  by  the  Ck>UBT. 


lent  in  proportion  to  the  benefits  that  maj- 
result  from  the  improvement,  or  according  to  th» 
value  of  the  property  asBcssod,  as  provided  by 
section  2264  of  the  Bevlsed  Statutes. 
8.  The  assessment  will  be  held  valid  and 
binding  only  as  to  such  lots  and  lands  as  bound 
and  abut  on  the  improvements 

8«  The  improvenientt  within  the  startn- 
tory  meaning,  has  reference  to  the  ape* 
dflc  things,  of  definite  location,  which  la 
done  or  added  to  the  street  whereby  It  Is  ini> 
proved.  The  term  Is  not  to  be  applied  indiscrim- 
inately to  any  part  of  the  street  because  It  may 
have  been  Improved,  in  the  sense  of  having  been 
benefited,  by  a  change  or  addition  nude  eia^ 
where  on  the  street. 

4*  Where  a  strip  of  fi^ronnd  from  on» 
side  of  a  street  ts  appropriated  for  tlie 

purpose  of  widening  such  street,  the  lots  and 
lands  fronting  on  the  opposite  side  of  the  street 
at  the  part  widened  wUi  be  held  to  abut  on  the 
improvement,  although  the  street  may  intervene 
between  the  abutting  lots  and  lands  and  Ui» 
strip  of  ground  appropriated. 

(February  5, 18HL) 

ERROR  to  the  General  Term  of  the  Saperior 
Court  of  the  City  of  Cincinnati  to  review 
a  judgment  in  favor  of  complainants  in  a  pro- 
ceeding to  enjoin  the  collection  of  certain  as^ 
sessments.    Modified  and  affirmed. 

Statement  hv  Dickman*  OK  J.: 

The  original  action  was  begun  in  the  sa- 
perior court  of  Cincinnati  by  Henry  Batscbe, 
one  of  the  defendants  in  error,  on  behalf  of 
himself  and  other  persons  named  in  hispe- 
tition,  to  wit:  Margaret  Wilmer,  the  Wal- 
ton Architectural  Iron  Company,  the  Ameri- 
can Cotton-  Oil  Company,  Cfiflford  Perin* 
Johanna  Kirkpatrick,  the  Queen  City  Spring- 
Company,  Charles  Harkness,  F.  A.  Suabcck 
Heirs  and  H.  W.  Schorfheide,  to  enjoin  the 
collection  of  a  special  assessment  levied  by 
the  city  of  Cincinnati,  one  of  the  plaintlfbi' 
in  error,  on  their  property  abutting  on  Cul- 
vert street,  between  Fifth  and  SixUi  streets, 
in  said  city,  to  pay  the  cost  of  condemning 
property  to  widen  and  open  Culvert  street  to 
Its  full  width  between  said  points. 

Prior  to  July  22,  1887,  Culvert  street,  be- 
tween Fifth  and  Sixth  streets,  was  partly 
opened  to  the  width  of  forty-three  feet,  but 
at  the  corner  of  Fifth  street  was  only  open 
about  twenty  feet,  a  lot  belonging  to  the  said 
Clifford  Perin  extending  out  into  the  street 
for  about  twenty- three  feet  at  Fifth  street, 
and  running  back  about  166  or  167  feet  and 
extending  about  fourteen  feet  into  the  street 
at  the  rear,  as  shown  by  the  plat  attached  to 
f^e  original  petition  of  which  the  foUowing^ 
is  a  copy : 


NOTB.— The  above  ease  makes  a  novel  applioa^ 
tlon  of  the  rule  as  to  abutting  or  fronting  lots, 
by  the  decision  that  lots  on  a  street  abut  on  an  Im- 
provement made  by  widening  the  street  on  the 
o^er  side.   As  to  the  validity  of  the  rule  as  to 
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frontage  assessments,  see  note  to  Baleigh  v.  Peaee 
(N.  C.)  17  L.  B.  A.  880.  But  see  Mauldin  v.  Green- 
ville (a  a)  antet  284,  denying  the  validity  of  aaob 
assessments  In  South  OaroUna.   * 
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SIXTH 


Joanna  Kirk 


Wm.  D.  Eirk 


TJi£  American  Cotton  Oil  Company. 


Do, 


13 
Do, 


12 
The  Walton  Aic/Utect  Iron  Company. 


11 
Do. 


10 
Do. 


9  Do. 


HARRlSOlSr  STREET. 


Margaret  WUmer. 


6 
Henry  Batsche. 


5 
Do, 


4 
Bo, 
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FIFTH 


STREET. 


r 


14 


Ths  American  Cotton  OH  Company. 


Do. 


F,  A.  Sndbeck. 


B.  W.  Sehorfheide. 


Geo.  C,  A.  Greyer, 


«S 


Charles  Barknea, 


^    Clifford  F&rin. 

So 


STREET. 
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This  lot,  80  pro1ectinf(  Into  the  lines  of  the 
street  and  shown  by  crossed  lines  on  the  plat, 
was  condemned  and  appropriated  by  ordin- 
ance of  the  city  of  Cincinnati  duly  passed 
July  22,  1887.  Said  ordinance  directed  the 
city  solicitor  of  said  city  to  institute  the  nec- 
essary proceedings  in  a  proper  court  to  ascer- 
tain the  compensation  to  be  paid  the  owners 
of  said  ground  so  condemned,  and  also  pro- 
vided for  a  special  assessment  in  the  follow- 
ing words: 

**  Section  2.  The  amount  so  found,  to- 
gether with  the  costs  and  expenses  of  said 
appropriation  and  the  interest  on  bonds  is- 
sued, shall  be  assessed  per  front  foot  upon  the 
lots  and  lands  bounding  and  abutting  upon 
said  Culvert  street,  as  opened  between  the 
north  line  of  Fifth  street  and  the  south  line 
of  Sixth  street ;  the  said  lots  and  lands  so 
bounding  and  abutting  Culvert  street,  be- 
tween the  points  aforesaid  being,  and  the 
same  are  hereby  declared  to  be  the  lots  and 
lands  which,  in  the  opinion  of  common  coun- 
cil, will  be  specially  benefited  by  said  ap- 
Sropriation  according  to  the  laws  and  or- 
i nances  on  the  subject  of  assessments ;  the 
assessment  therefore  to  be  payable  in  ten  an- 
nual installments,  and  the  same  collected  as 
grovided  by  law  and  the  assessing  ordinance 
ereafter  to  be  passed,  and  bonds  shall  be  is- 
sued in  anticipation  of  such  assessment.  ** 

In  pursuance  of  said  ordinance,  the  city 
solicitor  instituted  proceedings  for  the  pur- 
pose of  ascertaining  the  value  of  the  property 
appropriated,  and  such  value  was  found  to 
be  $4840.  The  bonds  of  the  city  were  issued 
in  anticipation  of  the  collection  of  the  assess- 
ment, and  the  compensation  for  the  property 
taken  and  costs  paid.  Thereafter,  on  Febru- 
ary 2,  1889,  the  city  passed  an  assessing  or- 
dinance to  assess  a  special  tax  on  the  real 
estate  bounding  and  abutting  on  Culvert 
street  between  Fifth  and  Sixth  streets,  on 
each  front  foot  at  the  rate  of  $52,837.67  per 
foot,  payable  in  ten  equal  annual  payments, 
with  interest  at  five  per  cent  per  annum  on 
the  deferred  payments,  and  in  default  of  pay- 
ment when  due  to  be  certified  forthwith  to 
the  county  auditor,  to  be  by  him  placed  on 
the  tax  duplicate  and  collected  according  to 
law. 

The  cause  to  enjoin  the  collection  of  such 
special  assessment  was  heard  in  the  superior 
court  at  special  term,  upon  the  original 
papers  and  pleadings  on  file,  but  the  court 
finding  that  important  questions  of  law  and 
fact  were  raisea  by  the  parties,  it  was  or- 
dered that  the  cause  be,  and  the  same  was  re- 
served to  the  superior  court  in  general  term 
upon  the  certified  bill  of  evidence  filed  in  the 
case. 

The  superior  court  in  general  term  found, 
that  the  said  lot  of  Clifford  Perin,  166.43  feet 
front  and  a  part  of  which  was  the  condemned 
strip,  is  the  only  lot  bounding  and  abutting 
on  the  strip  of  ground  condemned ;  and  also, 
that  the  lot  of  Henry  Batsche,  150  feet  front, 
and  16.48  feet  of  the  lot  of  Margaret  Wilmer 
bound  and  abut  upon  the  part  of  Culvert 
street  where  it  was  widened  under  the  con- 
demnation proceedings;  but  further  founcl 
that  none  of  the  property  owned  by  any  of  the 
other  complainants  in  the  petition  either! 
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bounds  or  abuts  upon  the  condemned  strip, 
or  lies  opposite  the  condemned  strip,  but  all 
of  it  abuts  upon  Culvert  street  where  no 
change  in  width  was  made  by  said  condem- 
nation proceedings. 

The  court  thereupon  ordered,  adjudged,  and' 
decreed  that  the  assessments  for  the  opening 
and  widening  of  Culvert  street  be,  and  the 
same  were,  declared  null  and  void  as  against 
all  the  parties  complaining  and  named  in  the 

S petition,  except  Johanna  Kirkpatrick  and 
largaret  Wilmer  (as  to  whom  the  cause  was 
not  taken  from  the  special  term  on  reserva- 
tion), and  except  the  assessment  upon  the 
said  lot  of  Clifford  Perin,  which  was  held  to 
be  valid  and  binding.  It  was  further  ordered 
and  adjudged,  that  the  defendanta,  the  city 
of  Cincinnati,  Edwin  Stevens,  city  comp- 
troller, Fred  Raine,  county  auditor,  and  John 
Zumstein,  county  treasurer,  be,  and  they  were 
perpetually  enioined  from  demanding,  col- 
lecting, or  certify inff  any  of  said  assessment, 
as  against  any  of  said  parties  named  in  the 
petition,  as  to  whom  said  assessments  were 
found  null  and  void ;  and  that  the  cause  be 
dismissed  as  to  Clifford  Perin,  and  that  the 
defendants  pay  the  cost  of  the  action.  Clif- 
ford Perin  excepted  to  the  judgment  as  to 
him,  but  authorized  no  petition  in  error  to 
be  filed,  and  the  defendants  excepted  to  that 
part  of  the  judgment  finding  said  assessments 
void,  and  enjoining  the  collection  of  the 
same. 

To  reverse  the  judgment  of  the  superior 
court  in  general  term,  this  proceeding  in  er- 
ror is  instituted. 

Ifessn,  Theodore  HoratmaA  and  John 
Galvin  forplaintiffs  in  error. 

Mr.  W.  M.  Ampty  for  defendants  in  error: 

Where  legal  and  illegal  assessments  for  bene- 
fits are  so  blended  that  they  cannot  be  sepa- 
rated, the  whole  assessment  will  be  set  aside. 

StaU  V.  Plainfidd,  38  N.  J.  L.  93. 

Where  a  principle  of  ap|H)rtionment  is 
adopted  different  from  that  prescribed,  the  as- 
sessment is  void. 

State  V.  Panaie,  88  N.  J.  L.  169. 

In  Kelly  v.  Cleveland,  84  Ohio  St.  469,  where 
the  plan  of  assessment  adopted  commingled 
the  benefit  and  the  frontage  plao,  the  assess- 
ment was  not  only  held  void  but  non-curable 
under  the  curative  section. 

Equality  is  necossarv. 

Jaeger  v.  Burr,  86  Ohio  St.  164. 

Dicknukn*  Oh,  J.,  delivered  the  opinion 
of  the  court : 

The  special  assessment,  the  validity*  of 
which  is  in  controversy,  was  on  the  front 
foot  plan,  one  of  the  modes  of  assessment 
designated  in  the  revised  statutes.  The  only 
question  in  this  case  which  we  deem  it  nec- 
essary to  consider  is,  whether  the  costs  and 
expenses  of  appropriating  property  to  open 
Culvert  street  should  have  been  assessed  per 
front  foot  upon  the  lots  and  lands  bounding 
and  abutting  upon  Culvert  street,  as  opened 
between  the  north  line  of  Fifth  street  and 
the  south  line  of  Sixth  street,  or  should 
have  been  assessed  only  on  the  lots  and  landa 
bounding  and  abutting  upon  that  section  of 
the  Btreet  which  embraced  the  improvement 
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or  property  appropriated.  And  the  Bame 
question,  in  principle,  it  may  be  here  stated, 
was  not,  as  suggested  in  argument  of  coun- 
sel, considered  or  passed  upon  by  this  court 
in  the  Andenon  v.  Bademaeher  Cases,  decided 
in  Caldtoell  v.   Carthage,  40  Ohio  St.  834. 

It  is  provided  by  section  2264  of  the  Re- 
vised Statutes,  that  when  the  corporation 
appropriates  lots  or  lands  for  the  purpose  of 
opening  or  widening  a  street,  the  council 
may  decline  to  assess  the  costs  and  expenses 
of  such  appropriation  on  the  general  tax  list, 
in  which  event,  such  costs  and  expenses 
^ shall  be  assessed  by  the  council  on  the 
abutting  and  such  adjacent  and  contiguous 
or  other  benefited  lots  and  lands  in  the  cor- 
poration, either  in  proportion  to  the  benefits 
which  may  result  from  the  improvement,  or 
according  to  the  value  of  the  property  as- 
SMBed,  or  by  the  foot  front  of  the  property 
bounding  and  abutting  upon  the  improve- 
ment, as  the  council,  by  ordinance  setting 
forth  specifically  the  lots  and  lands  to  be  as- 
sessed, may  determine  l)efore  the  improve- 
ment is  made,  and  in  the  manner  and  subject 
to  the  restrictions  herein  contained."  The 
statute  thus  provides  three  forms  of  special 
assessment :  (1)  in  proportion  to  benefits  re- 
salting  from  the  improvement:  (3)  accord- 
ing to  the  value  of  the  property  assessed  ;  and 
(8)  by  the  foot  front  of  the  property  bound- 
ing and  abutthig  upon  the  improvement, 
three  statutory  modes  of  apportioning  by 
special  assessment,  the  costs  and  expenses  of 
tno  improvement  upon  .the  lots  and  lands 
deemed  to  be  especially  benefited  thereby. 

The  earliest  law  in  this  state  authorizing 
municipal  corporations  to  levy  special  assess- 
ments, to  pay  for  land  appropriated  for  open- 
ing or  wiclening  streets,  on  the  property 
benefited  therebv,  independently  of  frontage 
or  the  value  of  the  abutting  property  as- 
sessed, is  found  in  section  689  of  the  Muni- 
cipal Code  ef  1809,  as  amended  April  12, 
1878.  70  Ohio  Laws,  126.  By  that  section, 
the  council  had  power  to  assess  the  costs  and 
expense  of  such  appropriation  upon  the  lots 
or  lands  benefited  therebv — including  not 
only  the  lots  and  lands  abutting  upon  the 
Btreet,  but  also  those  contiguous  and  adjacent. 
By  subsequent  section  679,  it  was  provided, 
that  if  in  the  opinion  of  the  council  or  board 
of  improvements,  the  same  would  be  equi- 
table, a  proportion  of  the  cost  of  making  the 
improvement  might  be  assessed  upon  such 
other  lots  or  lands  within  the  corporation, 
not  bounding  or  abutting  upon  the  improve- 
ment, as  would,  in  the  opinion  of  the  coun- 
cil or  board,  be  specially  accommodated  and 
benefited  therebv.  And  by  section  584,  in  all 
cases  in  which  it  might  be  determined  to  as- 
sess the  whole  or  any  part  of  the  cost  of  any 
improvement  upon  the  lots  or  lands  bounding 
or  abutting  upon  the  same,  or  upon  other 
lots  or  lands  benefited  thereby,  the  council 
might  require  the  board  of  improvements,  or 
might  appoint  three  disinterested  freeholders 
of  the  corporation,  or  vicinity,  to  report  to 
the  council  an  estimated  assessment  of  such 
•cost  on  the  lots  or  lands  to  be  charged  there- 
with, in  proportion,  as  nearly  as  might  be.  to 
the  benefits  which  might  result  from  the  im- 
provement to  the  several  lots  or  parcels  of 
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lands  so  assessed.  The  aforegoing  provisions 
of  sections  689  and  679  are  substantially 
embodied  in  section  2264  of  the  Revised 
Statutes;  and  section  684,  without  diminu- 
tion, has  been  carried  into  section  2277  of  the 
Revised  Statutes. 

A  plan  of  assessment  in  proportion  to  re- 
sulting benefits,  distinct  from  that  according 
to  valuation,  and  that  by  the  foot  front,  is 
therefore  provided  by  statute,  which  is  not. 
limited  to  lots  and  lands  bounding  and  abut- 
ting upon  the  improvement,  but  may  be  ex- 
tended to  lots  and  lands  contiguous  and  ad- 
jacent, though  situated  on  struts  other  than 
that  of  the  improvement. 

Special  assessments  according  to  valuation 
are  characterized  by  distinctive  features,  and 
are  regulated  bj  a  separate  statutory  plan 
under  section  2269  of  the  Revised  Statutes. 

It  must  be  evident  that  the  assessment 
under  consideration  in  the  case  at  bar  can  be 
referred  neither  to  the  class  according  to 
valuation,  nor  to  that  in  proportion  to 
benefits,  and  must  be  regarded  as  an  assess- 
ment by  the  foot  front  solely. 

It  is  true  that  in  the  condemnation  ordi- 
nance the  lots  and  lands  to  be  assessed, 
"bounding  and  abutting  upon  said  Culvert 
street"  between  the  given  points,  are  declared 
*'to  be  the  lots  and  lands  which,  in  the  opin- 
ion of  common  council,  will  be  specially 
benefited  bv  said  appropriation."  But  as 
properly  said  in  argument  of  counsel,  such 
declaration  of  benefits  to  accrue  was  only  the 
finding  and  recital  usual  in  ordinances  pro- 
▼idinfi^  for  assessments,  whether  by  benefits, 
by  valuation,  or  by  foot  front,  that  the  prop- 
erty to  be  assessed  is  the  property  benefited. 
Such  declaration  by  the  council,  that  the 
property  specially  assessed  will  derive  a 
special  benefit,  is  only  the  statement  of  a 
legal  presumption  that  accompanies  every 
special  assessment  to  pay  for  a  street  improve- 
ment. Whatever  may  be  the  plan  adopted* 
whether  by  the  foot  front,  according  to  valua- 
tion, or  in  proportion  tobenefits,  the  underlv* 
ing  principle  is,  that  those  who  are  to  make 
a  special  contribution  to  bear  the  cost  of  a 
public  improvement,  are  at  the  same  time  to 
suffer  no  pecuniary  loss  thereby— their  prop- 
erty being  increased  in  value  to  an  amount 
at  least  equal  to  the  sum  they  are  required 
to  pay.    Cooley,  Taxn.  2d  ed.  606. 

The  assessment  in  controversy  being  bv  the 
foot  front,  the  assessing  district  established 
by  the  council,  instead  of  including  only  lots 
and  lands  bounding  and  abutting  upon  the 
improvement,  embraced  non-abutting  prop- 
erty as  well,  lying  between  the  north  line  of 
Firth  street  and  the  south  line  of  Sixth 
street.  Recognizing  the  authority  of  the 
council  to  create  an  assessing  district,  it  must 
be  exercised  in  accordance  with  the  require- 
ment of  the  statute.  The  statute — section 
2264,  Revise<l  Statutes— requires  the  cotmcil 
to  set  forth  by  ordinance  ''specifically  the 
lots  and  lands  to  be  assessed ;"  but  when  the 
assessment  is  by  the  foot  front,  it  must  be 
''of  the  property  bounding  and  abutting  upon 
the  improvement. "  In  such  case,  the  legis- 
lature has  prescribed  the  assessing  district, 
which  excludes  property  not  bounding  and 
abutting  upon  the  improvement. 
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The  ImproTcment  upon  which  the  property 
must  nbuL  has  reference  to  the  specific  Uiing 
which  is  done  or  added  to  the  street  whereby 
it  is  improved.  The  improvement  is  the 
beneficial  or  valuable  change  or  addition,  and 
of  definite  location  on  the  line  of  the  street. 
In  the  present  case,  the  improvement  was 
embraced  in  that  part  of  Culvert  street,  which 
was  evidenced  by  appropriating  the  land  of 
Clifford  Perin.  But  it  cannot  be  properly 
Baid,  that  all  the  lots  and  lands  abutting  on 
Culvert  street,  between  Fifth  and  Sixth 
streets,  abutted  on  the  improvement,  within 
the  meaning  of  the  statute,  because  the  street 
between  those  points  might  be  improved,  in 
the  sense  of  being  benefited,  by  the  widening 
of  the  part  at  Fifth  street. 

The  record  discloses  that  the  assessment 
was  held  by  the  circuit  court  to  be  valid  and 
binding  as  to  the  property  of  Perin,  because 
it  abutted  on  the  strip  of  ground  condemned. 
But  the  property  of  Henry  Batsche,  bound- 
ing upon  the  part  of  Culvert  street  where  it 
was  widened  'under  the  condemnation  pro- 
ceedings, and  lying  opposite  the  condemned 
strip  was  relieved  from  the  assessment,  as 
land  not  abutting  upon  the  improvement. 
It  is  true  a  portion  of  the  street  intervened, 
and  the  land  of  Batsche  did  not  come  in 
actual  contact  with  the  ground  appro- 
priated ;  but  we  do  not  think  that  the  words 
of  the  statute,  **  bounding  and  abutting  upon 
the  improvement, "  are  to  be  so  restricted  in 
their  application,  as  to  exclude  property  in 
the  same  situation  as  that  of  Batsche  in  ref- 
erence to  the  improvement.  As  soon  as  the 
appropriation  was  made,  the  ground  became 
incorporated  as  part  and  parcel  of  the 
widened  portion  of  the  street,  and  the  prop- 
erty on  both  sides  of  the  street  abutted  then 
on  the  improvement.  Thereafter,  the  pro- 
prietors of  lots  fronting  on  both  sides  of  the 
street  might  enioy  the  free  and  lawful  use  of 
the  condemned  land  ;  and  the  easement  in  the 
street,  appendant  to  the  abutting  lots,  ex- 
tended as  well  to  the  newly  appropriated 
i:round  as  to  the  remaining  portion  of  the 
street  in  front  of  the  lots. 


In  Richards  ▼.  OineinnaU,  81  Ohio  St.  G06^ 
it  was  held  that.  Where  a  strip  of  land  ninetj- 
one  feet  in  width  was  dedicated  for  a  street^ 
and  the  municipal  authorities  improved  m 
street  thereon,  of  the  width  of  ninety  feet» 
leaving  one  foot  on  one  side  thereof  unused, 
except  in  sloping  the  embankments  and  ex- 
cavations, the  owners  of  property  abutting 
on  such  foot  of  land  became  liable  to  be  as- 
sessed as  owners  of  property  abutting  on  the 
improvement.  It  was  said  by  Mcllvaine,  «/..* 
**  It  seems  to  us  that,  in  order  to  exempt  these 
proprietors  from  assessment  as  abutters  on  the 
Improvement,  it  must  appear  that  this  in- 
tervening foot  of  land  deprives  them  of  full, 
free,  and  lawful  access  to  the  street  improyed. 
.  .  .  If  the  public  right  to  its  use  still 
continues,  .  .  .  their  liability  to  assess- 
ment is  certain.  That  this  foot  of  land,  be- 
fore the  improyement  of  the  avenue,  was  sub- 
ject to  the  use  of  the  public,  as  part  of  m 
highway,  is  not  disputed ;  and  we  are  unable 
to  find  any  ground  upon  which  it  can  be  held 
that  such  right  in  the  public  has  terminated.* 

The  principle  thus  announced  by  this  court 
was  applied  in  Chicago^  B,  dk  Q,  B.  Oo.  y. 
^iney,  186  111.  563,  where  the  sidewalks^ 
instead  of  the  street,  as  in  the  case  at  bar, 
intervened  between  the  street  improyement 
and  the  lots  bounding  on  the  sidewalks.  It 
was  there  held  that,  where  a  street  is  required 
to  be  improved  between  the  sidewalks  on 
either  side,  land  or  lots  extending  up  to  the 
sidewalk  will  be  subject  to  special  taxation 
to  defray  the  expenses  of  the  improyement, 
as  property  contiguous  to  such  street,  the 
sidewalks,  for  this  purpose,  beine  a  part  of 
the  street,  though  not  ordered  to  be  Improyed. 

In  accordance  with  the  foregoing  views,  the 
assessment  by  the  foot  front  should  be  held 
yalid  and  binding  as  to  the  property  of  Heniy 
Batsche — as  bounding  and  abutting  upon  tlie 
improvement — and  with  a  modification  of  tho 
judgment  of  the  Circuit  Court  in  that  respect^ 
the  judgment  of  that  court  should  be  affirmed, 

Minshall*  J.,  dissents  from  the  modiflcft- 
tion.    Spear»  J.»  did  not  sit  in  this  case. 


NEBRASKA  SUPREME  COURT. 


George  D.  SMILEY 
Alexander  MacDONALD,  Appt. 


(. 


.Neb.. 


.) 


^1.  Seetlon  I69  artlele  8»  of  the  Ck>nstl- 
tlon»  whleh  proTides  that  **the  legisla" 

^Headnotes  by  Post,  X 


tore  shall  not  iiass  looal  or  special 
laws  .  •  •  grantinK  to  any  oorporation,  aaeo- 
oiatlon,  or  individual,  any  speoid  or  exolosiys 
prtvileflres,  immunity,  or  f raoohise  whatever,**— 
Held^  not  a  restriction  upon  the  power  of  the  les- 
islature  over  the  subject  involved,  but  rather  as 
a  limitation  with  respect  to  the  manner  of  the 
exercise  of  such  power. 

8*   The  eonstitatioiial  proylsloii  aboro 
dted  does  not  prohibit  dtiea  of  the  metio- 


Noim— 3f<m<>po^  in  wntroBtfor  remowA  0/  oar- 

Bioun'  y.  HaoDoitau)  appears  to  represent  the 
rule  upon  the  subject  so  far  as  it  has  been  estab- 
lished by  the  reported  decisions,  while  Re  Lowa, 
post,  6iS,  seems  to  stand  alooe  in  so  far  as  it  holds 
that  the  regulations  for  the  removal  of  ffarbage 
and  filth  from  a  oity  mast  leave  a  way  open  to 
every  person  who  wiU  comply  with  the  ordinance 

27  L.  R.  A. 


to  engage  at  least  in  so  much  of  the  business  of 
scavengers  as  relates  to  entering  on  private  prop- 
erty and  removing  filth  and  garbage  therefrom. 
In  State  v.  Lowery,  40  N.  J.  L.  8B1,  the  court  says 
the  proper  control  of  the  Ume  and  mode  of  cleans- 
ing sinks,  cess-pools,  and  vaults  and  the  removal 
of  their  contents,  is  not  only  a  proper  subject  for 
municipal  concern,  but  is  imperatively  demanded 
by  a  Just  regard  for  the  comfort  and  health  of  the 


See  also  27  L.  R.  A.  545;  28  L.  R.   A.  070;  33  L.  R.  A.  804:  34  L.  R.  A.  279. 


1801 


Smilkt  v.  MacDomald. 


541 


potften  class  from  oontraotlnir  for  the  removal 
tlierefrom  of  dead  animaJs,  ffarbave,  and  other 
noxious  and  unwholesome  matter. 

3*  Nor  will  raeb  a  eontraet  be  held  Toid 

by  reason  of  a  stipulation  therein  that  the  priv- 
ilege thereby  conferred  upon  the  oontraotor  is 
exclusive. 

4.  The  lei^Uttare  caAnot  under  the 
Coulee  of  poliee  reg^nUktlon  arbitrarily 
Invade  private  property  or  personal 
rtfrbts.  The  test  when  such  regulations  are 
called  in  question,  is  whether  they  have  .some 
relation  to  the  public  health  or  public  welfare, 
«Dd  whether  such  is  in  fact  the  end  sought  to  be 
Attained. 

(October  tl8M.) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  District  Court  for  Douglas  County  in 
ftYor  of  plaintiff  in  a  suit  to  enjoin  perform- 
ance by  defendant  of  a  contract  by  which  he 
bad  undertaken  to  collect  aud  remove  the  gar- 
bage, etc.,  from  the  city   of   Omaha.    Be- 

The  facts  sufSciently  appear  in  the  opinion. 

Messrs.  Saunders,  Macfarland  A 
XMekeyt  for  appellant: 

It  is  not  the  province  of  the  courts  to  decide 
Ibat  any  particular  act  passed  by  the  legisla- 
ture in  the  exercise  of  its  police  power,  and 
as  a  health  law,  is  unconstitutional,  unless  it 
plainly  appears  to  be  so  on  the  face  of  the  act. 

Re  New  York  BU^.  R  O?.  TO  N.  Y.  851; 
People  ▼.  Albertsant  65  N.  Y.  50;  People  v. 
Draper,  15  N.  Y.  582;  Laws  1867.  chap.  908, 
1-18;  Be  Tawnsend,  80  N.  Y.  171;  People  t. 


Smith.  21  N.  Y.  595;  Lindenmutter  ▼.  People, 

83  Barb.  548;  Netiendarff  y.  Duryea,  69  N.  Y. 
557,  25  Am.  Rep.  285;  8tuyvesant  v.  Nem 
York,  7  Cow.  588;  Martin  v.  Mott.  25  U.  8. 12 
Wheat.  19,  6  L.  ed.  587. 

The  court  will  not  declare  a  law  unconstitu- 
tional unless  upon  its  face  it  is  plainly  and 
clearly  in  derogation  of  constitutional  limita- 
tions. 

People  V.  Orange  County  Suprs,  17  N.  Y. 
285*  Metropolitan   Board  of  Excine  v.  Barrie, 

84  N.  Y.  657;  Be  Bt^or^field  A  B.  Natural 
Qas  Light  Co.  v.  Bichardson,  68  Barb.  487; 
Mills,  £m.  Dom.  10;  Edgewood  B,  Co*s  App. 
79  Pa.  257;  Stockton  <k  V,  B.  Co.  v.  Stockton, 
41  Cal.  147;  PittOmrgh  v.  ScoU,  1  Pa.  809;  Bz 
parte  Smith  and  Ex  parte  Keating,  88  Cal.  702; 
SI.  Paul  V.  Colter,  12  Minn.  41.  90  Am.  Dec. 
278;  St.  Louis  v.  WAer,  44  Mo.  547;  Parson 
V.  Sweet,  18  N.  J.  L.  196;  Brooklyn  ▼.  Breslin, 
57  N.  Y.  591;  People  ▼.  New  York,  82  Barb. 
102;  Buffalo  4b  N.  F.  B.  Co.  ▼.  Buffalo,  5  Hill, 
209;  PeopU  V.  New  York,  11  Abb.  Pr.  289; 
New  York  A  H,  R  Co,  v.  New  York,  1  Hilt. 
562;  Schanck  v.  New  York,  10  Hun,  124.  af- 
firmed  69  N.  Y.  444;  Brinkmeyer  v.  Etans- 
ville,  29  Ind.  189;  Brewster  v.  Davenport,  61 
Iowa,  428;  Iron  B,  Co.  v.  Ironton,  19  Ohio  St. 
299;  Charleston  y.  Goldsmith,  2  Speera,  L. 
428;  Bill  v,  Charlotte,  72  N.  C.  55,  21  Am. 
Rep.  451:  Fisher  v.  Harritburg,  2  Grant,  Gas. 
291 ;  Baker  ▼.  Boston.  12  Pick.  184,  22  Am. 
Dec.  421;  Com.  v.  Bobertson,  5  Cush.  488;  Bs 

Wright,  29  Hun,  857. 

A  municipal  corporation  has  the  right  and 
power  to  grant,  if  it  deems  best,  the  exclusive 


communltj.  But  the  court  decided  that  In  order 
to  sustain  a  conviction  there  must  be  facts  shotvit 
which  plainly  eetablMi  a  deleterious  practice,  and 
It  Is  not  sulBclent  to  allege  that  plaintiff  brought 
a  load  of  prohibited  material  into  the  corporate 
limits. 

In  Walker  t.  Jameson  (Ind.)  May  S,  18M,  the 
validity  of  an  ordinance  and  contract  by  which 
the  exclusive  right  to  remove  garbage  was  given 
to  one  person  and  the  removal  was  to  be  at  the  ex- 
pense of  the  one  for  whom  the  services  are  per- 
formed, was  considered  and  helrl  valid. 

In  Re  Yandlne,  Petitioner.  6  Pick.  187,  17  Am. 
Dec.  851,  a  by-law  of  the  city  of  DofitoD  which  pro- 
biblted  any  person  not  duly  lioensod  by  the  mayor 
and  aldermen  to  remove  house  dirt  and  offal  from 
bouses  in  the  city,  was  held  to  be  valid  and  not  It 
restraint  of  trade  or  creating  a  monopoly,  oi 
though  the  question  of  contract  did  not  arise  U 
that  case.  The  court  said  the  dly  prefers  to  employ 
men  over  whom  It  has  an  entire  control  by  night 
and  by  day.  who?e  services  may  always  be  had  and 
who  will  be  able  from  habit  to  do  this  work  in  the 
best  possible  way  and  time;  and  the  correctness  of 
that  decision  was  apparently  recognind  in  Com. 
T.  Btodder,  2  Cush.  MS,  4B  Am.  Dec  679. 

In  passing  upon  the  validity  of  an  ordinance 
which  gave  a  certain  person  the  exclusive  right  to 
fforchase  and  remove  the  carcasses  of  dead  ani- 
mals, the  court  in  State  v.  Fisher,  tt  Mo.  177.  said  If 
the  privilege  of  purchasing  such  animals  woe 
unrestricted  and  depended  on  the  mere  volition  of 
the  persons,  then  no  absolute  arrangement  could 
iM  effected  by  which  the  sanitary  or  police  regulu- 
tions  could  be  carried  out.  Before  they  were  sold 
«r  the  price  was  agreed  upon  between  the  parties, 
ihey  would  lie  and  putrify  and  produce  infection 
4md  disease.  Therefore  the  only  safe  and  pr .  ctlcal 
node  of  arresting  and  destroying  the  evil  is  to 

JV  L.  R  A. 


'Online  the  removal  to  persons  who  have  a  license 
')r  contract  and  who  are  bound  to  remove  the  car- 
caspes  promptly  and  dispose  of  them  in  a  way  and 
:it  a  place,  where  the  health  of  the  Inhabitants 
will  not  be  Interfered  with. 

In  People  v.  Gordon,  81  Mich.  800,  the  ordinance 

required  that  no  one  but  the  city  contractor 

ithould  remove  garbage  from  the  city  except  in  a 

i^rtain  kind  of  vehicle  and  uoder  permit  of  the 

lienlt  h  officer.  It  was  contended  that  this  ordinance 

eras  void  as  granting  a  monopoly,  but  the  court 

refused  to  consider  that  branch  of  the  case  on  the 

ground  that  the  person  oomplalaed  against  had 

not  a  proper  vehicle  to  carry  on  the  business  and 

was  therefore  properly  convicted. 

In  Gregory  v.  New  York,  40  N.  Y.  278,  It  was  held 

hat  the  hoard  of  health  of  the  city  of  New  York 

ad  no  power  to  enter  into  a  contract  for  the 

.  emovml  of  the  oontents  of  sinks  and  vaults  tai  the 

dty  which  were  not  at  the  time  nuisances. 

In  River  Rendering  Co.  v.  Behr.  7  Mo.  App.  34ft, 
the  court  upheld  an  ordinance  giving  a  certain 
corporatioo  the  exclusive  privilege  of  removing 
dead  animals  from  the  streets  of  the  city,  saying: 
"The  dty  authorities  would  be  grossly  derelict  If 
they  left  the  ehanoes  of  the  removal  to  be  deter- 
mined by  the  owners  of  the  animals,  or  by  the  en- 
terprise of  publio  contractors.  They  are  In  duty 
liound  to  appoint  special  agencies  for  the  purpose 
and  to  render  performance  certain  by  whatever 
means  their  best  judgment  may  suggest  If  they 
find  that  this  certainty  can  be  secured  only  by  con- 
fining the  agencies  to  a  single  person  or  corpora- 
tion upon  terms  of  responsibility  for  the  failure 
to  conform,  it  la  their  duty  and  their  privilege  to 
so  secure  it.  The  agencies  are  appolotod  as  rather 
the  instrument  in  the  hands  of  the  municipal  au- 
thorities for  the  f ulflUment  of  the  public  duty, 
than  the  beneficiary  of  an  exclusive  privilege. 
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daty  of  remoying  the  garbage  to  one  person  or 
to  one  corporation. 

Butcheri  Benw,  Auo.  of  New  Orleans  y. 
Orescent  City  L,  8,  L.  A  S.  H.  Go,  b8  U.  S.  16 
Wall.  86,  21  L.  ed.  894;  2  Kent,  Qom,  840; 
Com.  V.  Alger, 1Q\i'&\k.  84;  Thorpe  y,  Rutland  d: 
B.  B,  Co,  27  Yt.  149, 62  Am.  Dec.  626;  Oibbont 
▼.  Ogden,  22  U.  S.  9  Wheat.  203.  6  L.  ed.  71; 
New  Tark  v.  Miln,  86  U.  8.  11  Pet.  102,  9  L. 
ed.  648;  Le  Claire  v.  Davenport,  18  Iowa,  210; 
Tiedeman,  Pol.  Powers,  816. 

If  the  city  can  say  that  everybody  who  may 
desire  cannot  remove  its  garbage,  it  can  say 
that  everybody  except  one  man  cannot  remove 
it. 

Biter  Rendering  Co.  t.  Behr,  7  Mo.  App. 
84d. 

A  by-law  of  a  city  prohibiting  any  person 
not  duly  licensed  by  its  authorities  from  re- 
moving the  garbage,  house  dirt,  and  offal 
from  the  city  u  not  in  restraint  of  trade  but 
reasonable  and  yalid  on  the  frround  that  it  is 
In  the  Interest  of  the  public  health. 

Beach.  Pub.  Corp.  §  995. 

Municipal  corporations  are  usually  given  au- 
thority to  pass  ordinaoces  providing  for  the 
preservation  of  the  public  health. 

15  Am.  &  Eng.  Encyclop.  Law,  %  8,  p. 
1172;  Bummerville  v.  PreeOeVj^  L.  R.  A.  854. 
88  S.  C.  56;  Charleston  y.  Wenttoorth  Street 
Baptist  Churchy  4   Strobh.  L.  806;  State  y. 


Charleston,  10  Rich.  L.  502;  ZMra  ▼.. 
Charleston,  1  Bay,  888;  Harrison  y.  BaUimcre„ 
1  GUI,  264;  Boehm  y.  Baitimore,  61  Md.  259; 
State  y.  Mott,  Id.  297, 48  Am.  Rep.  105;  Hues- 
ing  y.  Rock  Island,  128  111.  465:  State  v.  Low- 
ery,  49  N.  J.  L.  891;  WeU  y.  Rieard,  24  N.  J. 
Eq.  169;  Oregory  v.  New  York,  40  N.  Y.  278; 
Ctonin  y.  People,  82  N.  Y.  818,  87  Am.  Rep. 
5G4;  People  y.  MulhoUand,  82  N.  Y.  854,  87 
Am.  Rep.  568;  Metropolitan  Board  of  BMth 
y.  Bolster,  87  N.  Y.  661;  Johnson  v.  Bimon- 
ton,  48  Cal.  242;  Re  Linehan,  72  Cal.  114;  JBr 
parte  Schrader,  88  CaL  279:  Bliss  y.  Kraus,  1^ 
Ohio  St.  55;  State  y.  Cowan,  29  Mo.  880;  Mon^ 
roey.  Qerspach,  88  La.  Ann.  1011;  Kennedy  y. 
Phdps,  10  La.  Ann.  227;  Wrrf<yrd  y.  Petyp^,  14 
Mich.  41;  Dubois Y.  Augusta,  Dudley  (Qa.)  80; 
St,  Louis  y.  McCoy,  18  Mo.  288;  Metealf  y. 
St.  Louis,  11  Mo.  108;  Train  v.  Boston  Disin- 
ffCtingCo.  144  Mass.  528,  59  Am.  Rep.  118; 
Ex  parte  O^DonofMn,  24t  Fla.  281:  P&linsky  y. 
People,  78  N.  Y.  65;  Health  Department  ^ 
New  York  v.  Enoll,  70  N.  Y.  580;  People  y. 
Special  Session  Court  Justices,  7  Hun,  214. 

A  city  has  the  right  to  make  an  exdusiye 
contract  with  a  person  or  corporation  to  re- 
move the  garbage  and  offal. 

Vandine,  Petitioner,  6  Pick.  187,  17  Am. 
Dec.  851;  Bodm  v.  BaUimore,  61  Md  259; 
State  y.  Lowery,  49  N.  J.  L.  891;  Walker  r. 
Jameson  (Ind.)  May  9, 1894;  People  y.  Cordon, 


.  .  .  The  mere  removal  of  offensive  matter  or 
matter  likely  to  become  offensive  pertains  strictly 
to  the  municipal  police  authority.  It  is  not  prop- 
erly a  calling  open  to  all,  any  more  than  the  in- 
speotlon  of  sewers  or  the  guarding  of  public 
streets.**  But  that  ordinance  was  held  unconstitu- 
tional by  the  supreme  court  on  the  srround  that  it 
permitted  the  person  bavinjr  the  contract  to  con- 
vert the  property  to  his  own  use  to  the  exclusion 
of  the  riffhts  which  the  owner  might  have  to  dis- 
pose of  it  at  any  time  before  It  became  a  nuisance. 
River  Bendering  Go.  v.  Behr.TT  Mo.  91,  46  Am. 
Rep.  a. 

In  Morgan  v.  Cincinnati.  12  CIn.  H  Bull.  41,  un- 
der authority  to  make  all  needful  regulations  to 
promote  the  public  welfare  and  to  prevent  the 
prevalence  of  disease  the  court  held  that  the  city 
could  ordain  what  substances  should  be  taken  In 
charge  by  the  superintendent  of  street  cleaning 
and  the  board  of  public  health,  and  could  accom- 
plish this  by  such  instrumentality  as  is  proper  and 
convenient  and  not  interfering  with  private 
rights.  The  city  treasury  must  bear  the  expense, 
and  if  offal  found  on  the  streets  m  %y  be  regarded 
as  without  owner,  the  city  authorities  are  bound 
to  clean  the  higbwasrs,  can  dispose  of  such  sub- 
stances, and  if  they  are  valuable  for  tillage 
sucb  price  can  be  demanded  as  can  be  obtained 
witbout  assamtog  power  not  delegated,  and 
this  does  not  create  a  monopoly  interfering 
with  any  private  right. 

One  Thompson  had  contracted  with  the  city  for 
fSOOO  per  annum  to  remove  all  garbage  and  offal. 
Oomplainants  sought  to  enjoin  the  contract  be- 
cause it  interfered  with  their  businera  of  removing 
dead  hogs  from  droves  and  rendering  them.  Tbe 
court  held  that  sinoe  the  ordinance  provided  for  a 
permit  to  tbe  owner  to  remove  his  dead  animals 
himself  it  was  valid  and  could  not  be  questioned 
by  strangers. 

An  ordinance  requiring  persons  who  wish  to  en- 
gage in  the  business  of  cleaning  vaults  and  remov- 
ing garbage  and  offal  within  the  loity,  to  procure  a 
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license  and  be  subject  to  the  orders  of  the  board  of 
health,  is  valid.  Boehn  v.  Baltimore,  61  Md.  28^ 
In  that  case  the  court  says,  such*  powers  have  beoD 
universally  granted  to  municipalities  in  this  oouii> 
try. 

In  Louisville  v.  Wible.  84  Ky.  200,  the  court  en- 
forced  as  against  ^e  city  a  contract  giving  com- 
plainant the  exclusive*  right  to  remove  from  the 
city  the  carcasses  of  dead  animals. 

In  Swift  V.  New  York,  88  N.  Y.  S88,  a  contract 
for  the  removal  of  garbage  from  the  dty  wa» 
treated  as  valid  as  between  the  contractor  and  the 
city. 

In  Alpera  y.  San  nrandsoo  City  and  County,  8t 
Fed.  Rep.  606,  which  was  an  action  brought  to  en- 
Join  tbe  violation  of  a  contract  permitting  com* 
plalnantto  remove  all  dead  animals  from  the  city» 
tbe  court  says:  **There  is  no  doubt  that  the  con* 
tract  between  the  plaintiff  and  the^sity  is  one  within 
the  competency  of  the  municipality  to  make.  .  .  . 
And  provisions  for  such  removal  may  be  made  by 
contract  as  well  as  the  performance  of  any  other 
du£y  touching  the  health  and  comfort  of  the  city."** 
And  it  is  further  said:  'The  contract  in  questioD 
does  not  appear  to  be  open  to  any  serious  objec- 
tion,** although  the  question  of  the  granting  of  a. 
monopoly  was  not  considered,  but  in  the  subse- 
quent case  of  National  Fertiliser  Go.  y.  Lambert* 
48  Fed.  Rep.  460.  the  question  of  tbe  validity  of 
such  ordinance  on  the  ground  that  it  created  a> 
monopoly  was  distinctly  raised,  and  the  contract 
was  held  valid.  It  appearing  that  the  ordinance- 
gave  the  owner  a  right  to  remove  the  animals 
himself  if  he  chose  to  do  so. 

An  ordinance  which  provides  that  all  animala 
dying  within  the  city  shall  be  dispoeed  of  within 
twenty-four  boun  or  they  will  be  removed  by  a> 
person  with  whom  the  city  had  contracted  to  do- 
the  work,  does  not  prevent  the  owner  from  dis- 
posing of  the  animals  within  the  twenty-four  hoom 
In  any  way  be  cbooees  by  contract  or  otherwisa. 
Altpezs  V.  Brown,  60  OaL  447.  .  H.  P.  V, 


1804. 


Smilbt  v.  MacDokald. 


543 


81  Mich.  806;  Netopari  ▼.  Newport  Light  Co, 
84  Ky.  166;  D€9  Moines  Street  R.  Co,  v.  Dee 
Moines  Broad  Gauge  Street  R  Co,  78  Iowa, 
613;  KUvington  ▼.  Superior,  18  L.  R.  A.  46, 
88  Wis.  222. 
A  city  is  authorized  to  remoye  or  confiDo 

EersoDs  having  infectious  diseases,  and  they 
ave  the  power  to  hire  buildings  in  which  to 
confine  such  persons. 

Anderson  y.  0^ Conner,  9S  Ind.  168;  Boomy, 
Vtica,  2  Barb.  104. 

Messrs.  Breekenridge  A  Brecken* 
ridge,  for  appellee: 

A  municipal  corporation  possesses  and  can 
exercise  the  following  powers  and  no  others: 
First,  those  granted  in  express  words;  second, 
those  necessarily  or  fairly  implied,  or  incident 
to  the  powers  expressly  granted;  third,  those 
essential  to  the  declared  obiect  and  purposes 
of  the  corporation,  not  simply  conyenient,  but 
indispensable.  Any  fair  reasonable  doubt 
concerning  the  existence  of  power  is  resolved 
by  the  courts  against  the  corporation,  and  the 
power  is  denied. 

Dill,  Mun.  Corp.  4th  ed.  §  89;  Saginaw  Oas- 
Light  Co.  v.  Saginaw,  28  Fed.  Bep.  529. 

Section  15,article  8,of  the  Constitution  of  this 
state  contains  the  following  provision:  "The 
legislature  shall  not  pass  local  or  special  laws 
in  any  of  the  following  cases,  that  is  to  sa^: 
.  Qranting  to  any  corporation,  associa- 
tion, or  individual  any  special  or  exclusive 
privileges,  immunity,  or  franchise  whatever." 

Will  it  be  claimed  that  what  the  legislature 
cannot  do  under  the  constitution,  the  com- 
mon council  of  a  municipality  created  by  the 
legislature  can  dot 

See  Saginaw  Oas-Light  Co.  v.  Saginaw,  su- 
pra; Dill.  Mun.  Corp.  4th  ed.  §  862,  and  cases 
cited  in  note;  New  Orleans  das-Light  Co.  v. 
Louisiana  Light  dk  Heat  Producing  i  Mfg.  Co, 
115  U.  8. .650,  29.  L.  ed.  516. 

Pofltt  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the  dis- 
trict court  for  Douglas  county  restraining  the 
defendant  from  proceeding  under  a  contract 
with  the  city  of  Omaha  providing  for  the  re- 
moval of  the  garbage,  offal,  deaid  animals, 
etc.,  from  said  city.  In  view  of  the  import- 
ance of  the  question  at  issue  it  is  deemed 
proper  to  copy  at  length  from  the  petition, 
to  wit:  "The  plaintiff  states  to  the  court 
that  he  is  a  citizen  and  resident  of  the  city 
of  Omaha,  Nebraska,  and  a  tax-paver  therein 
and  has  been  such  resident  of  tne  city  of 
Omaha  and  tax-payer  therein  for,  to  wit,  the 
period  of  eight  (8)  years,  and  he  brings  this 
action  in  said  capacity,  as  a  tax- payer  and 
citizen  of  said  city,  against  this  defendant, 
Alexander  MacDonald,  and  states  to  the  court 
the  following  facts: 

"That  on  the  21st  day  of  July,  1898,  said 
Alexander  MacDonald,  the  defendant  herein, 
made  and  entered  into  a  pretended  contract 
or  agreement  with  the  city  of  Omaha,  under 
and  by  the  terms  of  which  for  a  period  of  ten 
years  from  and  after  January  1,  1894,  said 
Alexander  MacDonald,  in  consideration  of 
being  allowed  the  right  to  remove  dead  an- 
imals, garbage,  offal,  night  soil,  etc.,  within 
the  city  of  Omaha,,  for  the  period  of  ten  years 
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frc«n  and  after  January  1,  1894,  undet  the 
terms  and  stipulations  contained  in  said  pre- 
tended contract,  a  copy  of  which  is  hereto 
attached,  marked  'Exhibit  A,'  and  made  a 

f»art  hereof  as  though  incorporated  at  length 
n  the  body  of  this  petition,  agreed  to  pay 
the  said  city  of  Omaha,  annually,  for  such 
privilege,  at  the  end  of  each  year,  during  the 
existence  of  said  contract,  the  sum  of  two 
hundred  and  fifty  dollars  ($250). 

"Plaintiff  alleges  that  under  and  by  virtue 
of  the  terms  of  said  pretended  contract  the 
defendant  is  given  an  exclusive  privilege  and 
right,  which  is  illegal  and  contrary  to  law, 
and  is  permitted  thereunder  to  make  large 
profits  in  the  transaction  of  the  busing 
therein  specified,  and  that  the  compensation 
fixed  by  said  contract  or  agreement  is  bur- 
densome upon  the  tax- payers  of  said  city  and 
is  in  excess  of  the  reasonable  value  of  the 
services  to  be  so  rendered. 

"  The  plaintiff  further  says  that  the  contract 
as  aforesaid  is  unlawful  in  this,  to  wit,  that 
the  privilege  of  removing  garbage,  dead  ani- 
mals, offal,  night  soil,  etc.,  necessary  to  be 
removed,  under  the  reouirements  of  the  board 
of  health,  as  set  out  in  said  pretended  con- 
tract or  agreement  with  said  city  and  the  de- 
fendant is  a  franchise,  and  that  no  authority 
to  grant  said  franchise  to  said  defendant, 
Alexander  MacDonald,  was  ever  voted  by  the 
citizens  and  legal  voters  within  and  for  said 
city  of  Omaha,  Nebraska,  and  that  the  city 
council  and  the  municipal  authorities  of  saia 
city  of  Omaha  had  no  right  or  authority 
whatever  to  make  and  enter  into  any  such 
contract. 

"  Plaintiff  says  that  he  is  informed  and  be- 
lieves that  the  said  defendant  is  about  to  epter 
upon  the  execution  of  his  said  pretended  con- 
tract with  the  said  city,  and  if  permitted  to 
do  so  will,  under  color  of  authority  as  shown 
by  said  pretended  contract,  levy  and  assess 
upon  said  tax- payers  of  the  city  of  Omaha 
and  this  plaintiff  unlawful  dues  for  the  re- 
moval of  garbage,  dead  animals,  offal,  night 
soil,  etc. 

"  Plaintiff  alleges  that  he  is  without  remedy 
at  law. 

"  Wherefore  plaintiff  prays  that  said  pre- 
tended contract  between  the  said  city  of 
Omaha  and  said  Alexander  MacDonald  t)e  de- 
clared null  and  void  and  set  at  naught,  and 
that  the  defendant,  his  agents,  employ^,  and 
servants  be  perpetually  enjoined  from  pro- 
ceeding; under  said  pretended  contract  to  re- 
move dead  animals,  garbage,  offal,  night 
soil,  etc.,  or  any  other  filth  required  to  be 
removed  by  board  of  health  or  the  ordinances 
of  said  city  of  Omaha,  and  for  such  other  re- 
lief as  to  the  court  may  seem  meet. " 

The  contract  to  which  reference  is  therein 
made  is  as  follows : 

"This  agreement,  made  and  entered  into 
this  21st  day  of  July,  1898,  by  and  between 
the  city  of  Omaha,  party  of  the  first  part, 
and  Alexander  MacDonald,  party  of  the  sec- 
ond part, 

"  Witnesseth  :  that  the  party  of  the  second 
part,  in  consideration  of  being  allowed  to  re- 
move and  make  use  of  all  the  dead  animals, 
garbage,  offal,  night  soil,  etc.,  necessary  to 
be  removed,  as  may  be  required  by  the  board 
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of  health  or  ordinances  of  said  city  of  I 
Omaha,  during  the  period  of  ten  years  com- 
mencing January  1,  1894,  or  from  such  time 
prior  to  said  date  as  may  be  required  by  the 
mayor  and  council,  hereby  agrees,  in  ac- 
cordance with  the  ordinances  of  said  city  now 
existing  or  hereafter  passed,  and  in  accord- 
ance with  the  rules  and  regulations  of  the 
board  of  health  of  said  city,  and  as  may  be 
required  by  the  commissioners  of  health  upon 
payment  of  the  charges  herein  authorized,  to 
remove  to  some  place  or  places  at  least  two 
and  one  half  miles  outside  of  the  corporate 
limits  of  said  city,  and  if  within  three  miles 
of  the  corporate  limits  of  said  city  to  such 

Slaoe  or  places  as  may  be  designated  by  said 
oard  of  health,  and  dispose  of  the  same  in 
such  manner  as  not  to  cause  or  create  a  nuis- 
ance, all  dead  animals,  garbage,  manure, 
ashes,  filth,  offal,  night  soil,  etc.,  as  may 
BOW  or  hereafter  during  the  existence  of  this 
contract  be  required  to  be  removed  by  said 
ordinances,  rules,  or  regulations  at  not  ex- 
ceeding the  prices  following,  to  wit : 

*Each  deskd  animal  weighing  over  (MX) 
pounds,  $2.00.*    .    .     . 

*  Whenever  the  owner  of  any  dead  animals 
found  in  the  public  streets  or  at  any  public 
place  is  unknown,  the  said  party  oi  the  first 
part  agrees  to  pay  to  said  parly  of  the  second 
part  the  sum  above  specified  for  removing 
•uch  animals  upon  satisfactory  proof  being 
furnished  of  the  removal  of  any  such  animals 
and  that  the  owner  thereof  is  unknown. 

*It  is  further  understood  and  expressly 
agreed  that  for  the  privileges  herein  granted 
the  party  of  the  second  psrt  shall  annually 
pay  to  said  party  of  the  first  part  at  the  end 
of  each  year  the  sum  of  two  hundred  and  fifty 
($250)  dollars.  It  is  furtlier  understood  and 
expressly  agreed  by  said  party  of  the  second 
part  that  at  all  times  during  the  existence  of 
this  contract  he  shall  be  subject  to  the  orders 
of  said  board  of  health  and  to  the  ordinances 
of  said  city,  and  that  he  will  promptly  and 
faithfully  comply  with  the  same. 

"It  is  further  understood  and  agreed  that 
said  party  of  the  second  part  for  the  purpose 
of  removing  said  dead  animals,  garbage, 
manure,  ashes,  filth,  offal,  night  soil,  etc., 
shall  be  permitted  to  load  tke  same  upon  cars 
at  five  places  as  near  equally  distant  from 
each  otner  as  is  practical,  such  places  for 
loading  cars  to  be  approved  by  the  board  of 
health  of  said  city,  and  to  be  subject  to 
change  from  time  to  time  as  said  board  of 
heaitu  may  require.    .    .     ." 

To  the  foregoing  petition  a  general  de- 
murrer was  interposed  which  was  overruled 
and  the  defendant  refusing  to  plead  further 


a  decree  was  allowed  as  prayed  and  which  Is 
the  decree  involved  in  this  appeal. 

The  issue  involved  is  thus  tersely  stated  by 
counsel  for  plaintiff:  ''There  is  one  ques- 
tion only  presented  to  the  demurrer  and  that 
is  whether  the  contract  is  an  exclusive  fran- 
chise." The  plaintiff  has  assumed  the  af- 
firmative of  that  position  and  asserts  that  aaid 
contract  is  in  contemplation  of  law  a  fran- 
chise, and  therefore  within  the  prohibition 
contained  In  section  16  of  article  8  of  the 
Constitution.  The  provision  of  said  section 
which  is  invoked  in  this  action  is  as  fol- 
lows :  ''The  legislature  shall  not  pass  local 
or  special  laws  in  any  of  the  following  cases, 
that  is  to  say,  .  .  .  granting  to  any 
corporation,  association,  or  individual  any 
special  or  exclusive  privileges,  immunity, 
or  franchise  wliatever.  In  all  other  cases 
where  a  general  law  can  be  made  applicable 
no  special  law  shall  be  enacted." 

From  a  careful  analysis  of  that  proyisiOB 
it  would  seem  that  it  was  intended,  not  as  a 
restriction  upon  the  power  of  the  legislature 
over  the  subject  involved,  but  rather  as  a 
limitation  in  respect  to  the  manner  of  the 
exercise  of  that  power.  The  precise  limita- 
tion of  the  legislative  power  to  confer  by 
general  law  privileges  in  their  nature  ex- 
clusive is  foreign  to  our  present  inouiry.  It 
is  sufiScient  for  the  purpose  of  this  contro- 
versy that  according  to  recognized  rules  of 
construction,  the  people  of  the  state  must  ba 
understood  to  have  conferred  upon  the  legis- 
lature all  of  the  sovereign  power  resting  in 
them,  subject  only  to  the  limitations  of  the 
state  and  national  constitutions.  For,  as  said 
by  Judqe  Redfield  in  Thorpe  v.  RuUand  dk 
B.  0.  K  Of.,  87  Vt.  140,  62  Am.  Dec.  626: 
"The  American  legislatures  have  the  same 
unlimited  power  except  when  restrained  by 
written  constitutions,  as  the  British  parlia- 
ment. "  We  might  si^ely  rest  our  conclusion 
upon  the  reasons  stated,  but  there  are  other 
considerations  suggested  by  the  record  whidi 
it  is  deemed  proper  to  notice. 

It  will  be  observed  that  no  claim  is  made 
to  the  effect  that  the  contract  complained  of 
is  unauthorized  by  the  ordinances  of  the  eity 
of  Omaha.  The  inference  therefore,  is  that 
it  was  executed  in  pursuance  of  an  ordinance 
having  at  least  the  form  of  law. 

The  question  is  thus  presented  whether  the 
contracting  for  the  removal  of  the  garbage, 
offal,  and  other  unwholesome  substance  by 
contract  for  a  term  of  years  is  an  assumption 
of  power  bv  the  city  in  excess  of  that  con- 
ferrod  bjr  chapter  12a,  Oomp.  Stat ,  entitled 
Metropolitan  atiet,  and  which  for  convenienos 
will  be  referred  to  as  its  charter.    By  section 


*The  following  portion  of  the  Sffreement  may  be 
of  suffloient  Interest  to  warrant  Its  publioation 
here  altbouffh  It  was  omitted  by  the  court: 

'*BBcb  dead  anlma]  welirblnff  less  than  900  pounds, 
exoept  as  otherwise  herein  provided,  fLOO. 

**Dead  dofcs,  each*  76  oenta. 

**Dead  cats,  each,  S6  cents. 

**Each  load  of  manure,  ashes,  or  other  refuse 
matter,  60  cents. 

**Tbe  standard  of  a  load  of  manure  shall  be  sixty- 
four  cubic  feet,  and  tor  ashes  and  other  solid  re- 
fuse shall  be  27  cents  per  cubic  foot. 

**BBch  barrel  of  sarlMure  or  refuse  matter,  thirty 
gallons  or  more  In  slae,  JO  cents. 

"Barrels,  boxes,  or  other  receptacles  of  less  than 
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thirty  jrallons  of  garbage  or  other  refuse  mattee. 
for  each  ten  gallons,  10  cents. 

''For  removing  the  contents  of  any  water  ckiset, 
vanit,  cess-pool,  or  privy,  10  cents  per  oaMo  foot 
for  the  contents  actually  remored. 

*'It  la  further  understood  and  agreed  that  the 
rates  above  speoilled  are  the  rates  not  exceeding 
which  the  said  party  of  the  second  part  shall  be  au- 
thorised to  charge  and  collect  from  the  party  or 
parties  respectively  having  any  of  said  dead  ani* 
mals,  garbage,  manure,  ashes,  ref^ise,  or  othes 
matter  referred  to  removed. 

'^The  dead  animals  referred  to  above  as  weighing 
over  or  less  than  600  pounds  are  anlmalw  such  ai 
horses,  mules,  eatUe,  calves,  goats  and  the  ttA** 
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^  thereof  it  is  provided  that  "the  mayor  and 
council  shall  have  power  to  make  and  enforce 
all  police  regulations  for  the  good  govern- 
ment, general  welfare,  health,  safety,  and 
Mcarity  of  the  city  and  the  citizens  thereof 
in  addition  to  the  police  powers  expressly 
granted  herein,  and  in  the  exercise  of  the 
police  powers  may  pass  all  needful  and  prop- 
er ordinances.     .     .     ." 

By  section  27  it  is  provided  that  **  the  mayor 
«nd  council  shall  have  power  to  prevent  any 
person  or  persons  from  bringing,  depositing. 
or  having  or  leaving  upon  or  near  his  premises 
or  elsewhere  within  the  city,  any  putrid  or 
diseased  carcass  or  any  putrid  or  diseased  or 
unsound  beef,  pork,  poultry,  fish,  hides  or 
•kins  of  any  kind,  or  any  other  unwholesome 
fnibstance,  and  to  compel  the  removal  of  the 
same  at  the  expense  or  such  person  or  per- 
sons." 

It  requires  no  argument  to  prove  that  the 
subject  of  the  contract  before  us  is  within  the 
strict  letter  of  these  provisions  of  the  charter. 

The  boundary  line  which  divides  the  police 
power  of  the  state  from  the  other  functions 
of  government  is  often  difficult  to  discern. 
As  said  by  Shaw,  Oh,  J. ,  in  Com.  v.  Alger, 
7  Gush.  68:  ''It  is  much  easier  to  perceive 
and  realize  the  existence  and  source  of  this 
power  than  to  mark  its  boundaries  or  pre- 
scribe limits  to  its  exercise. "  It  may,  how- 
ever, with  safety  be  asserted  that  the  leffis- 
lature  cannot  under  tJie  guise  of  police 
regulations  arbitrarily  invade  personal  rights 
and  private  property.  On  the  other  hand  it 
should  appear  to  the  court,  when  such  regula- 
tions are  called  in  question,  that  they  have 
in  fact  some  relation  to  the  public  health  or 
public  welfare  and  Uiat  such  is  the  end 
sought  to  be  attained  thereby.  Re  Jaeobe,  98 
N.  Y.  98,  50  Am.  Rep.  686 ;  MiUett  v.  PeopU, 
117  111.  808,  57  Am.  Rep.  869.  But  the  re- 
moval of  the  noxious  ana  unwholesome  mat- 
ter mentioned  in  the  contract  tends  directly 
to  promote  the  public  health,  comfort,  and 
welfare  and  is  therefore  a  proper  exercise  of 
the  police  power ;  nor  is  the  fact  that  in  this 
instance  the  city  has  by  contract  conferred 
•n  exclusive  privilege  material.  From  the 
power  thus  conferred  upon  the  city  is  implied 
the  duty  to  determine  the  means  and  agencies 


best  adapted  to  the  end  in  view.  The  means 
adopted  appear  to  be  not  only  a  reasonable 
and  necessary  regulation  but  a  judicious 
exercise  of  the  discretion  conferred  upon  the 
city. 

That  the  object  of  all  such  regulations  can 
be  best  attained  hj  entrusting  the  work  in 
hand  to  a  responsible  contractor  who  pos- 
sesses the  facilities  for  carrying  it  on  with 
dispatch  and  with  the  least  possible  incon- 
venience to  the  public  is  apparent  to  all.  In 
the  case  of  VandiTie,  Petitumer,  6  Pick.  187, 
17  Am.  Dec.  851,  Putnam,  J.,  referring  to  a 
similar  regulation  of  the  city  of  Boston, 
said:  ''It  seems  to  us  the  city  authorities 
have  judged  well  in  the  matter.  They  prefer 
to  employ  men  over  whom  they  have  an 
entire  control  by  night  and  bv  day  whose 
services  mav  be  alwavs  had  and  who  will  be 
able  from  habit  to  do  the  work  in  the  best 
possible  way  and  time.  Practically  we  think 
the  main  object  of  city  government  will 
be  better  accomplished  by.  the  arrangement 
adopted  than  by  relying  upon  the  labor  of 
others  over  whom  the  government  would  have 
no  control.     .    .     . 

"  We  are  satisfied  that  the  bv-law  is  reason- 
able and  not  only  within  the  power  of  the 
government  to  prescril)e  but  well  adapted  to 
preserve  the  health  of  the  city." 

See  also  River  Rendering  Go.  v.  Behr,  7  Mo. 
App.  845;  Walker  v.  Jameson  (Ind.)  87  N. 
£.  Rep.  402 ;  Tiedeman,  Pol.  Powers,  p.  816, 
and  also,  as  applicable  in  principle,  Boehm 
V.  Baltimore,  61  Md.  259 ;  ,8tate  v.  Loufery, 
49  N.  .7.  L.  891 ;  People  v.  Gordon,  81  Mich. 
806 :  Eilvingion  v.  Superior,  88  Wis.  223,  18 
L.  R.  A.  45. 

The  alleged  excess  of  power  is  a  mere 
sanitary  measure  as  obviously  so  as  the 
familiar  and  necessary  quarantine  for  the 
detention  of  persons  exposed  to  contagious 
diseases.  In  either  case  the  privilege,  al- 
though exclusive,  is  but  an  incident  to  the 
proper  exercise  of  the  general  police  power 
of  the  state. 

The  judgment  of  the  district  court  is  there- 
fore reversed  and  the  cause  remanded  for  fur- 
ther proceedings  therein. 

Bevened, 


KANSAS  SUPREME  CX)URT. 


Re  M.  E.  LOWE. 


(. 


.Kmn. 


.) 


•OrdinaAce  No.  1718  of  the  city  of  To- 
peka*  entitled,  "Ad  ordlnaaoe  providing  tor 
city  Bcavenflrers.  prescribing  the  duties  and  regu- 
lations governing  the  same,  providing  a  license 
therefor,  flxiog  the  fees  to  be  charged,  penalties 
for  violating  rules  and  regulations  thereof,  and 
repealing  Ordinance  No.  604,  published  June  8d, 
1887.  and  Ordinance  No.  963,  published  July  19th, 
1889,**  as  amended  by  Ordinance  No.  1744,  attempts 
to  authorize  the  creation  of  a  monopoly  of  a  law- 
ful calliog,  Is  in  restraint  of  trade,  and  void. 

*Headnote  by  Allsn,  J, 


NOTS.— As  to  monopoly  in  oontraot  for  removal 
or  garbage,  see  note  to  case  urecedinr  this  one. 
S7L.  R  A. 


(March  9, 1898.) 

PETITION  for  a  writ  of  habeas  corpus  to 
procure  the  release  of  defendant  from  the 
costodv  of  the  chief  of  police  and  Jailer  of  the 
city  01  Topeka  to  which  he  had  been  com- 
mitted for  alleged  violation  of  a  dtj  ordinance. 
Petitioner  diecharged. 

Statement  by  Allen*  J. ; 

On  the  12th  day  of  September,  1804,  there 
was  filed  in  the  police  court  in  the  city  of 
TopelLaa  duly  verified  complaint  against  M. 
E.  Lowe,  charging  that  on  the  llUi  day  of 
September,  1894,  and  prior  thereto,  he  did 
then  and  there  unlawfully  engage  in  the  bus- 
iness of  a  city  scavengev,  contrary  to  the  or- 
dinances of  the  city  of  Topeka.  and  especially 
85 
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In  violation  of  Ordinance  No.  1718,  being 
an  ordinance  entitled  ^^  An  ordinance  provid- 
ing for  scavengers,"  etc.,  and  of  ordinances 
amendatory  thereto.  On  the  18th  of  Septem- 
ber, 1894,  upon  the  written  complaint  filed 
against  him,  a  warrant  was  issued  by  the 
police  judge  of  the  city  to  the  chief  of  po- 
lice, directing  him  to  arrest  M.  E.  Lowe, 
uid  bring  him  before  the  police  judge,  to 
be  dealt  with  according  to  law.  On  the 
dOth  of  September,  1894,  M.  E.  Lowe  pre- 
sented his  petition  to  one  of  the  justices  of 
this  court  for  a  writ  of  habeas  corpus.  His 
petition,  omitting  caption,  exhibits,  and 
verification,  was  as  follows :  "The  petition 
of  M.  E.  Iiowe  respectfully  shows :  That  he 
is  unlawfully  imprisoned,  detained,  con- 
fined, and  restrained  of  his  liberty  by  U.  0. 
Lindsey,  chief  of  police  of  the  city  of  To- 
peka,  and  Ed.  Woodruif,  keeper  and  jailer 
of  the  city  prison  of  said  city,  in  Shawnee 
oounty,  in  this  state,  at  the  city  jail  in  the 
city  of  Topeka,  in  the  county  of  Shawnee, 
Kansas.  That  the  imprisonment,  detention, 
confinement,  and  restraint  are  illegal,  and 
that  the  illegality  thereof  consists  in  this,  to 
wit :  That  the  only  pretext  or  cause  of  such 
arrest  and  detention  Is  by  virtue  of  a  warrant 
of  arrest  issued  out  of  the  police  court  of  the 
said  city,  upon  a  complaint  charging  the 
petitioner  with  the  alleged  violation  of  a 

Sretended  ordinance  of  the  city  of  Topeka, 
To.  1718,  copies  of  which  warrant,  com- 
plaint, and  ordinance  are  hereto  attached, 
marked  Exhibits  'A,'  'B,'  &  'C.'  respect- 
ively ;  and  that  the  said  pretended  ordinance 
is  null  and  void,  in  this,  to  wit:  In  at- 
tempting to  create  the  office  of  city  scavenger, 
for  which  there  is  no  authority  of  law,  and 
in  giving  the  mayor  authority  to  appoint  a 
city  scavenger,  which  is  not  provided  for  by 
law:  in  attempting  to  absolutcljr  prohibit 
any  person  or  persons  from  engaging  in  the 
business  of  a  scavenger  unless  appointed  by 
the  fnayor  and  approved  by  the  council ;  in 
attempting  to  break  up  the  business  of  this 
petitioner,  in  which  he  has  invested  a  large 
Bum  of  money,  and  has  been  engaged  in  for 
several  years ;  and  for  the  further  reason  the 
ordinance  is  in  derogation  of  the  vested  rights 
of  this  petitioner,  under  a  contract  entered 
into  between  himself  and  the  city  of  Topeka 
in  May  of  1898,  and  which  is  now  existing 
in  full  force  and  effect,  a  copy  of  which  con- 
tract is  hereto  attached,  marked  Exhibit '  D, ' 
and  made  a  part  of  this  petition.  Wherefore 
your  petitioner  prays  that  a  writ  of  habeas 
corpus  may  be  granted,  directed  to  the  said 
H.  0.  Lindsey  and  Ed.  Woodruff,  command- 
ing them  to  have  the  body  of  this  petitioner 
before  the  supreme  court,  at  a  time  and  place 
therein  to  be  specified,  to  do  and  receive 
what  shall  tlien  and  there  be  considered  by 
your  honors  concerning  him,  together  with 
the  time  and  cause  of  this  detention  and  said 
writ;  and  that  your  petitioner  may  be  re- 
stored to  his  liberty.  M.  E.  Lowe.  J.  8. 
Ensminger,  Atty.  for  Petitioner." 

Section  1  of. Ordinance  No.  1718, as  amended 
by  ordinance  1744,  referred  to  in  the  petition 
aa  Exhibit  ''O,"  reads: 

''Section  1.  That  section  one  of  Ordinance 
number  1718  be,  and  the  same  is  hereby, 
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amended  so  as  to  read:    'Section  one.  Th» 
mayor  shall  at  the  regular  meeting  in  May 
of  each  year,  by  and  with  the  consent  of  the- 
council,  appoint  two  or  more  suitable  per- 
sons, corporations,   or  firms  to  act  as  city 
scavengers  for  the  ensuing  year,  or  who  shaft 
hold  said  position  during  the  pleasure  of  the- 
mayor  ana  council.    A  license  shall  be  la- 
sue&  to  such  persons,  corporation,  or  firm  Id 
which  shall  be  written  or  printed  the  name- 
of  the  person  to  whom  Issura,  the  date  there- 
of and  the  time  when  the  same  shall  expire ; 
and  all  licenses  issued  to  city  scavengers- 
shall  expire  on  the  first  day  of  May  next- 
after  the  same  are  issued  unless  sooner  can- 
celed by  order  of  the  mayor  and  council,  and 
all  licenses  to  city  scavengers  shall  be  signed 
by  the  city  clerk,  and  attested  with  the  seal 
of  the  city.    No  license  shall  be  issued  to* 
scavengers  until  all  Uie  requirements  of  this- 
ordinance  shall  have  been  complied  with: 
provided,  however,  that  it  shall  be  the  duty 
of  the  mayor,  by  and  with  the  consent  of 
the  council,  to  appoint  two  or  more  suitable 
persons,  corporations,  or  firms  to  act  as  city^ 
scavenger  until  the  regular  meetinc  in  May^ 
1895,  or  to  fill  a  vacancy  or  vacancies  when- 
ever the  same  shall  occur  before  or  after  time, 
in  the  same  manner  as  appointing  for  a  ful> 
term.' " 

Section  4  provides,  among  other  things: 
"It  shall  be  the  duty  of  the  city  scavenger 
to  remove  the  contents  of  privy  vaults  and 
cess- pools,  dead  animals,  garlmge,  and  ofCal, 
when  directed  by  the  city  board  of  health  or 
the  mayor  and  council,  and  the  contents  of 
privy  vaults  and  cess- pools,  when  notified  by 
citizens  in  the  manner  hereinafter  specified. 
Citizens  may  notify  said  city  scavenger, 
verbally  or  in  writing,  of  any  cess- pool  or 
privy  vault  he  or  they  may  aesire  to  have 
emptied,  and  shall  tender  therewith  to  said 
city  scavenger  the  fee  for  such  services  as- 
herein  specified." 

Section  6  contains  the  following  'provis- 
ions :    ''It  shall  be  unlawful  for  any  persoik 
to  engage  in  the  business  of  a  scavenger  iik 
the  city  of  Topeka  without  procuring  a  li- 
cense therefor  in  the  manner  herein  provided, 
and  any  person,   corporation,   or  firm  who 
shall  so  enrage  in  such  business  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
being  found  guilty  of  said  offense  shall  be 
fined  in  any  sum  not  less  than  five  dollaia  or 
more  than  fifty  dollars  for  each  offense." 

Subsequently  a  writ  of  habeas  corpus  was- 
issued,  and  a  return  nmde  attempting  to- 
Justify  the  arrest  and  imprisonment  of  the 
petitioner  under  the  provisions  of  the  city  or- 
dinance No.  1718,  providing  for  city  scaven- 
gers. The  case  was  heard  before  the  oourt- 
at  the  October  sitting  for  1894. 

Mr.  J.  S«  Ensmiiifl^r  for  petitioner. 
Mr.  D.  O.  Tilloteon  for  respondent 

Allen,  J.,  delivered  the  opinion  of  the 

court : 

The  only  question  in  this  case  reguiring^ 
consideration  is  aa  to  the  validity  of  Ordi- 
nance No.  1718,  providing  for  the  appoint- 
ment of  city  icavenirers.  By  the  termi  of 
the  ordinance  as  amended  by  Ordinance  1744*. 
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It  ia  made  the  duty  of  the  mayor,  with  the 
coDsent  of  the  council,  to  appoint  two  or 
more  suitable  persons  to  act  as  city  scaven- 
gers. The  duties  of  the  scavengers  are  pre- 
scribed at  some  length,  and  include  a  re- 
moval of  the  contents  of  prfvy  vaults  and 
oess- pools,  dead  animals,  garbage,  and  offal. 
The  ordinance  fixes  the  compensation  to  be 
paid  by  private  persons  for  the  cleaning  of 
privy  vaults  and  cess- pools,  and  for  the  re- 
moval of  dead  animals,  but  not  for  any  other 
snavenger  work.  By  section  6  it  is  rendered 
unlawful  for  any  person  to  engage  in  the 
business  of  a  sea  veneer  without  naving  a  li- 
cense as  prescribed  by  the  ordinance,  and  a 
Senalty  is  imposed  for  a  violation  of  the  or- 
inanoe.  The  right  of  the  city  council  to 
pass  this  ordinance  is  claimed  under  subdi- 
vision 11  of  section  11  of  the  Act  to  incor- 
porate and  regulate  cities  of  the  first  class, 
being  chapter  18  of  the  General  Statutes  of 
1889,  which  provides  that  the  mayor  and 
council  shall  have  power  **  (11)  to  make  reg- 
ulations to  secure  the  general  health  of  the 
city,  to  prevent  and  remove  nuisances,  to  reg- 
ulate or  prohibit  the  construction  of  privy 
vaults  and  cess- pools,  and  to  regulate  or  sup- 
press those  already  constructed,  to  compel 
and  regulate  the  connection  of  all  property 
with  sewers,  to  suppress  hog -pens,  slaughter- 
houses and  stock- yards,  or  to  regulate  the 
same,  and  prescritle  and  enforce  resulations 
for  cleaning  and  keeping  the  same  In  order, 
and  the  cleaning  ana  keeping  in  order  all 
warehouses,  stables,  alleys,  yards,  private 
ways,  out- bouses  and  other  places  where 
offensive  matter  is  kept,  or  permitted  to  ac- 
cumulate, and  to  compel  and  regulate  Use 
removal  of  {garbage  and  filth  beyond  the  lim- 
its of  the  city." 

It  is  said  that  the  ordinance  is  a  reason- 
able regulation,  enacted  for  the  preservation 
of  Uie  health  of  the  people  of  the  city ;  that, 
of  necessity,  a  large  measure  of  discretion  is 
reposed  in  the  mayor  and  council  in  select- 
ing the  means  necessary  to  preserve  the 
health  of  the  inhabitants ;  and  that  in  enact- 
ing this  ordinance  the  mayor  and  council 
have  kept  within  the  limits  of  their  powers. 
That  accumulations  of  filth,  decaying  car- 
casses, fermenting  garbage,  are  not  only  of- 
fensive to  the  senses,  but  endanger  the  health 
of  the  community,  must  be  conceded.  It 
must  also  be  admitted  that  the  legislature 
may  properly  delegate  to  the  mayor  and  coun- 
cil the  power  to  make  all  necessary  regula- 
tions for  preserving  the  cleanliness  of  the 
dty,  and  to  prevent  the  accumulation  of  nui- 
sances. This  was  the  subject  under  consid- 
eration when  the  provision  last  quoted  was 
incorporated  in  the  statute.  Have  the  mayor 
and  council  exceeded  the  limits  of  their  au- 
thority? In  support  of  the  validity  of  the 
ordinance.  Slaughter- BauM  Ca$e$,  fy  U.  S. 
16  Wall.  86,  21  L.  ed.  894,  are  cited.  In 
these  cases  the  act  of  the  legislature  of 
Louisiana  granting  a  corporation  the  exclu- 
sive right  to  maintain  slaughter-houses  in 
the  parishes  of  Orleans,  Jefferson,  and  St. 
Bernard,  and  prohibiting  all  other  persons 
from  maintaining  and  using  slaughter-houses 
within  those  limits,  was  upheld,  the  chief 
justice  and  three  of  the  associate  justices 
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dissenting.  In  the  case  of  Butchen*  Union 
S.  H,  di  2.  A  X.  Co.  V.  Orescent  City  L.  8, 
L.  cfe  8,  E.  Co.,  Ill  U.  8.  746,  28  L.  ed. 
685,  it  was  held  that  the  exclusive  privilege 
given  to  the  slauehter-house  company  for  the 
term  of  twenty -nve  years  by  the  act  under 
consideration  in  the  case  first  cited  was  not 
binding  on  the  law-making  power  for  that 
period,  but  that,  under  the  provisions  of  the 
new  constitution,  the  legislature,  in  the  ex- 
ercise of  its  police  power  on  subjects  affect- 
ing public  health,  miffht  make  other  and 
different  provisions  and  regulations,  which 
would  have  the  effect  to  deprive  the  com- 
pany of  its  monopoly  under  the  charter. 
The  decision  was  placed  on  the  ground  that 
the  power  of  a  state  legislature  to  make  a 
contract  of  such  a  character  that,  under  the 

S revisions  of  the  Clonstitution  of  the  United 
tates,  it  cannot  be  modified  or  abrogated, 
does  not  extend  to  subjects  affecting  public 
health  or  public  morals,  so  as  to  limit  Uie 
future  exercise  of  legislative  power  on  those 
subjects,  to  the  prejudice  of  the  general  wel- 
fare. In  the  cases  of  Biver  Rendering  Co. 
V.  Behr,  7  Mo.  App.  845:  Alpere  v.  8an 
Franei9oo,  City  A  County,  82  Fed.  »ep.  608 ; 
and  LouindUs  v.  WibU,  84  Ky.  290, --the 
power  of  a  city  to  make  a  contract  with  a 
person  or  corporation  for  the  removal  of  dead 
animals,  not  slaughtered  for  food,  from  the 
citv,  and  granting  to  such  person  or  corpo- 
ration the  exclusive  privilege  of  using  the 
streets  of  the  city  for  such  purposes,  was  up- 
held as  a  proper  police  regulation.  The 
cases  of  Boehm  v.  Baltimore^  61  Md.  259,  and 
Vandins,  Petitioner,  %  Pick,  187,  17  Am.  Dec. 
851,  merely  uphold  city  ordinances  requir- 
ing licenses  and  regulating  the  business  of 
scavengers. 

It  wili  be  observed  that  the  ordinance 
under  consideration  authorizes  the  appoint- 
ment of  two  or  more  persons  as  scavengers. 
It  therefore  places  it  in  the  power  of  the 
mayor  to  grant  to  two  persons  a  monopoly 
of  the  scavengers'  business  within  the  lim- 
its of  the  city.  While  monopolies  of  any 
ordinary  legitimate  business  are  odious,  we 
have  seen  tliat  monopolies  are  upheld  when 
deem^  necessary  in  executing  a  dutv  in- 
cumbent on  the  city  authorities  or  the  leffis- 
lature  for  the  protection  of  the  public  health. 
It  ra  sometimes  a  matter  of  great  nicetv  and 
difficulty  to  determine  whether  a  particular 
business  or  calling  is  in  its  nature  so  directly 
connected  with  the  public  welfare  that  the 
performance  can  only  be  safelv  intrusted  to 
some  one  acting  under  public  authority. 
So  much  of  the  business  of  the  scavenger  as 
consists  in  removing  dead  animals,  it  would 
seem,  under  the  authorities,  may  properly 
be  regarded  as  a  public  function,  for  the 
discharge  of  which  a  monopoly  may  be 
created.  But  this  ordinance  goes  further, 
and  gives  to  the  scavengers  the  exclusive 
privilege,  also,  of  cleaning  privy  vaults  and 
cess- pools,  and  of  removing  garbage,  not 
only  from  the  streets,  but  from  the  private 
premises  of  the  citizens.  By  its  terms,  it 
would  prohibit  the  owners  from  performing 
these  services  for  themselves,  or  from  em- 
ploy ins  any  one  else  than  the  persons  ap- 
pointed.   It  not  only  makes  a  monopoly  of 
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the  cleaning  of  vaults  and  cesspools,  which 
are  necessarily  olleusive  to  the  senses,  hut  it 
also  includes  the  removal  of  garbage.  It 
would  be  somewhat  difficult  to  sav  just  what 
is  included  in  the  term  **'  garbage.  Webster 
defines  it  as  **  properly  that  which  Is  purged, 
or  cleansed  away ;  the  bowels  of  an  animal ; 
refuse  parts  of  flesh ;  offal ;  hence  the  refuse 
animal  and  vegetable  matter  from  a  kitchen. " 
It  will  be  observed  that  the  monopoly  under 
consideration  Is  not  one  granted  directly  by 
the  legislature,  as  in  the  case  first  cited,  but 
by  a  city  council,  claiming  to  act  under  leg- 
islative authority. 

Section  2  of  the  Bill  of  Rights  in  the  con- 
stitution of  this  state  reads  as  follows : 

*'Sec.  8.  All  political  power  Is  inherent  In 
the  people,  and  all  free  governments  are 
founded  on  their  authority,  and  are  instituted 
for  their  equal  protection  and  benefit.  No 
special  privileges  or  immunities  shall  ever 
be  granted  by  the  legislature,  which  may 
not  DC  altered,  revoked,  or  repealed  by  the 
same  body ;  and  Uiis  power  shall  be  exercised 
by  no  other  tribunal  or  agency." 

This  section  of  the  bill  of  rights  clearly 
prohibits  the  legislature  from  delegating  the 
power  to  a  city  to  grant  to  any  individual 
the  special  privilege  of  carrying  on  any  or- 
dinary business  or  calling. 

The  eleventh  subdivision  of  section  11  of 
the  Act  concerning  cities  of  the  first  class, 
above  quoted,  it  will  be  observed,  authorizes 
the  city  council  to  regulate  or  prohibit  the 
construction  of  privy  vaults  and  cess-pools, 
and  to  regulate  and  enforce  the  cleaning  of 
all  places  were  offensive  matter  is  permitted 
to  accumulate.  By  the  third  subdivision  of 
the  same  section,  the  mayor  and  council  are 
authorized  to  levy  and  collect  license  taxes 
on  and  regulate  a  great  number  of  businesses 
and  callings,  including  that  of  scavengers. 
In  other  parts  of  the  same  section,  power  is 
given  to  regulate  and  order  the  cleaning  of 
chimneys,  to  regulate  the  storage  of  powder 
and  other  combustible  and  explosive  sub- 
stances, as  well  as  to  regulate  many  other 
things  deemed  by  the  law- makers  proper  sub- 
lects  of  supervision  by  the  city  authorities. 
The  business  of  a  scavenger  msv  not  be  nice 
or  attractive,  but  the  removal  of  garbage  and 
filth  is  a  necessary  work,  which  has  been  or- 
dinarilv  performed  through  any  agency  the 
party  interested  might  select.  If  the  term 
''garbage"  includes  all  refuse  from  the 
kitchen,  then  the  waste  which  ordinarily  is 
used,  when  practicable,  to  feed  swine,  can 
oDly  be  removed  from  the  premises  by  the 

Person  appointed  under  this  ordinance, 
tivies  and  cess- pools  are  not  ordinarily 
deemed  nuisances  per  te.  They  are  not  so 
regarded  by  the  statute  under  consideration. 
They  may  be  permitted  or  not  by  the  city 
authorities,  according  as  the  circumstances 
and  surroundings  of  the  particular  place  or 
portion  of  the  citv  render  it  more  or  less 
dangerous  to  the  health  of  the  inhabitants. 
When  constructed,  they  are  on  private  prop- 
erty ;  and,  in  order  to  remove  tneir  contents 
or  to  remove  garbage  not  deposited  In  the 
streets  or  alleys,  it  would  be  necessary  to 
enter  private  premises.    We  are  not  cited  to 
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any  case  holding  that  a  monopoly  of  tliii 
business  may  be  created. 

In  Oregary  v.  Ifew  York,  40  K.  Y.  878,  it 
was  held  that  the  board  of  health  have  not 
power  to  assume  in  advance  that  all  the  sinks 
and  privies  in  the  city  of  New  York  are  or 
will  become  nuisances,  or  dangerous  to  the 
public  health,  and  contract  for  the  removal 
of  their  contents  indefinitely,  until  they  or 
the  common  council  order  otherwise,  and 
bind  the  defendant  to  pay  for  them.  In  tha 
case  of  State  v.  Lawery,  49  N.  J.  L.  891,  the 
defendant  was  charged  with  having  in  the 
night-time  carted,  carried,  and  taken  into 
the  township  a  load  of  night  soil,  in  viola- 
tion of  an  oral  nance  duly  passed  bv  the  town* 
ship  committee.  It  was  held  that,  in  the 
absence  of  any  further  showing,  the  act  was 
not  punishable,  and  in  the  opinion  the  court 
says :  "The  scavenger,  with  the  use  of  im- 
proved methods  of  protection,  may  use  the 
public  streets  without  injury  or  offense  to 
others ;  and,  cautious  as  courts  are  in  declar* 
ing  an  ordinance  void  as  being  unreasonable, 
they  would  hold  this  ordinance  to  be  so 
when  its  penalties  were  sought  to  be  enforced 
against  any  one  making  a  use  of  the  public 
streets  which  was  harmless  in  fact  The 
town  cannot  deny  to  citizens  the  use  of  its 
streets  to  cross  the  township  on  any  business 
that  is  inoffensive.  It  cannot,  by  merelv 
declaring  an  act  to  be  a  nuisance,  make  ft 
such."  In  EiehmondY,  DudUy,  129  Ind.  118^ 
18  L.  R.  A.  687,  it  was  held :  **  A  city  or- 
dinance placing  restrictions  upon  the  keep- 
ing and  storing  of  inflammable  or  explosive 
oils  is  invalid  which  fails  to  specify  the 
rules  and  conditions  to  be  observed  in  sudi 
business,  and  which  does  not  admit  of  the 
exercise  of  the  privilege  by  all  citizens 
alike,  who  will  comply  with  such  rules  and 
conditions,  but  which  does  admit  of  the  ex- 
ercise of  an  arbitrary  discrimination  by  the 
municipal  authorities  between  citizens  who 
will  so  comply."  In  Ee  Nash,  88  U.  C.  Q. 
B.  181,  it  was  held  that  a  by-law  that  "no 
person  shall  keep  a  slaughter-house  within 
the  city  without  the  special  resolution  of  the 
council**  was  void,  because  it  permitted  fav« 
oritism,  and  might  be  used  to  grant  a  mo* 
nopoly.  In  Beg,  v.  Johnetan,  w  U.  0.  Q. 
B.  649,  it  was  held  that  a  city  by-law  pro- 
viding that  no  person  other  than  chimney 
inspectors  appointed  by  the  municipal  coun- 
cil (of  whom  there  were  to  be  three)  should 
sweep,  or  cause  to  be  swept,  for  hire  or  gain, 
any  chimney  or  flue  in  the  city,  was  beyond 
the  power  of  the  corporation  under  the  au- 
thority given  to  them  to  enforce  the  proper 
cleaning  of  chimneys,  and  a  conviction  under 
it  was  quashed.  The  case  of  Bichrrumd  v. 
Dudley,  eupra,  and  the  one  last  cited  are,  in 
principle,  much  like  the  case  under  consid- 
eration for  the  power  of  the  city  authorities 
to  prevent  fires  is  everywhere  reganled  as  of 
prime  importance,  and  admits  no  delay  in 
its  execution.    Horr  &  B.  Mun.  Ord.  §  821. 

The  power  of  the  city  council  to  license 
and  regulate  the  business  of  scavengers  is 
not  now  questioned,  nor,  in  view  of  the  ex- 
press authoritv  contained  in  the  statute  above 
quoted,  can  there  be  any  question  of  theii 
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power  to  make  and  enforce  all  reasonable 
rules  and  regulations  for  the  conduct  of  this 
disagreeable  business.  Under  the  authori- 
ties, and  especially  in  view  of  the  constitu- 
tional provision  quoted,  these  regulations 
must  leave  a  way  open  to  every  person  who 
will  comply  with  the  requirements  of  the 
ordinance  to  engage,  at  least,  in  so  much  of 
Uie  business  of  scavengers  as  relates  to  en- 
tering on  private  property,   and  removing 


filth  and  garbage  therefrom.  This  ordinance 
clearly  authorizes  the  restriction  of  this  bus- 
iness to  two  persons,  to  be  selected  by  the 
mayor,  thereby  providing  for  a  monopoly. 
This  the  mayor  and  council  had  no  power  to 

do. 

The  ordinance  under  consideration  it  tMre- 
fore  void,  and  the  petitioner  ie  diecharged. 

All  the  Justices  concur. 
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V. 

John  G.  HAILET. 
( Tenn ) 

A  paMenger  on  a  fireifirl^t  train  with  the 
ooDductor*8  permissiOD  but  knowing  that  he  to 
violaliiDg  the  rules  of  the  road  assumes  the  risk 
of  aoddenta. 

(Vebraary  7, 1885.) 

ERROR  to  the  Circuit  Court  for  Davidson 
County,  to  review  a  Judgment  In  favor  of 
plaintiff  in  an  action  broughl  to  recover  dam- 
ages for  personal  injuries  received  by  plaintiff 
while  a  passenger  on  one  of  defendant's  freight 
trains,  which  was  alleged  to  have  been  caused 
by  defendant's  negligence.     Bevereed. 

The  facts  are  stated  In  the  opinion. 

Mr,  Baxter  Smith,  for  plaintiff  in  error: 

If  plaintiff  was  knowingly  violating  the 
company's  rule  he  would  not  have  been  law- 
fully on  the  train,  and  consequently  would 
have  been  an  intruder,  which  is  tantamount  to 
being  a  trespasser,  and  in  such  case  defend- 
ant's liability  would  have  been  only  for  wan 
ton  or  intentional  injury. 

Illinois  Oent,  B.  Co.  v.  Meaeham,  91  Tenn. 
480;  Gulf,  a  A  8.  K  R.  Co.  v.  OampbeU,  76 
Tex.  174;  Houston  A  T.  0.  B.  Co.  v.  Moore,  49 
Tex.  81,  80  Am.  Rep.  96. 

Th<e  conchictor  had  no  power  to  change  or 
relax  the  rule. 

International  A  0,  N»  R.  Co.  v.  Prince,  77 
Tex.  580;  Toledo,  W.  A  W.  B.  Oo.  t.  Brooks, 
81  Dl.  250;  Mc  Veety  v.  St.  Paul,  M.  A  M.  B.  Co. 
tl  L.  R.  A.  174,  45  Minn.  268. 

The  presumption  was  that  the  conductor  did 
not  have  authority  to  allow  plaintiff  to  ride. 

Waterbury  v.  New  York  Cent,  A  H.  R  B.  Co, 
17  Fed.  Rep.  671. 

A  person  riding  on  the  wrong  train,  in  will- 
ful violation  of  the  rules  of  the  company,  is  a 
trespasser. 

I^ke  Shore  A  M.  8.  B.  Co.  v.  Bosenzu>eig, 
118  Pa.  519;  Beary  v.  Louisville,  N.  0.  A  T.  B. 
Co.  40  La.  Ann.  82;  Great  Western  B.  Co,  v. 
Bunch,  18  App.  Cas.  81;  Virginus  Midland  B. 
Co,  V.  Boachy  88  Ya.  875;  19  Am.  &  Eog.  En- 
cyclop.  Law,  p.  983. 

The  presumption  of  the  law  is  that  a  party 
riding  on  a  freight  train  is  not  a  passenger,  and 

NoTB.— FOr  note  on  the  assumption  of  risks  by 
passengers  on  freight  trains,  see  Ohio  Yalley  B.  Oo. 
▼.  Walaon  (Ky.)  19  L.  B.  A.  8ia 
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that  the  conductor  had  no  authority  to  take 
him  as  a  passenger. 

Eaton  V.  Delaware,  L.  A  W.  B.  Co.  57  N. 
Y.  889.  15  Am.  Rep.  518;  Waterbury  v.  Hevs 
York  Cent.  A  H.  R  R  Co,  supra. 

Conductors  of  railroad  trains  are  but  agents,, 
authorized,  and  only  authorized,  to  run  train» 
according  to  prescribed  rules,  and  persons- 
dealing  with  them  are  bound  to  take  notice  or 
inquire  and  inform  themselves  of  the  extent  of 
their  powers. 

Alabama  G.  8.  B.  Oo,  v.  Carmichael,  9  L. 
R  A.  888,  90  Ala.  19. 

The  responsibility  of  the  railroad  where  one 
is  riding  on  a  freight  train  is  being  subject  to 
the  implied  condition  that  he  wfll  incur  the 
additional  risk  and  inconvenience  incident  to 
that  mode  of  transportation. 

Lucas  V.  Milwaukee  A  81.  P.  R  Co.  98  Wis. 
55,  41  Am.  Rep.  785;  Shoemaker  v.  Kingsbury, 
79  U.  B.  12  Wall.  869,  20  L.  ed.  482;  Beber  v. 
Bond,  88  Fed.  Rep.  822. 

Mr.  J.  D.  Wade*  for  defendant  in  error: 

Whs  lever  may  have  been  the  rules  of  the 
Louisville  &  Nashville  Railroad  with  regard 
to  persons  riding  on  freight  trains,  the  con- 
ductor of  the  train  was  the  agent  of  the  appel- 
lant, present  on  the  train  for  the  purpose  of 
enforcing  its  rules. 

He  had  charge  of  the  train,  and  any  act  of 
his  within  the  scope  of  running  the  train  would 
bind  the  appellant. 

The  conductor  suspended  the  rules  and  re- 
ceived appellee  as  a  passenger. 

Washburn  v.  NaslmlU  A  C.  B.  Co.  8  Head, 
688,  75  Am.  Dec.  784;  NashviOe  AC.RCo.  v. 
Starnes,  9  Hcisk.  52,  24  Am.  Rep.  296;  1  Redf. 
Railways,  511-515,  endnotes:  Lackawanna  A 
B,  B.  Co,  V.  Chenewith,  52  Pa.  887,  91  Am. 
Dec.  168;  Creed  v.  Pennsylvania  B.  Co.  86  Pa. 
189,  27  Am.  Rep.  698;  Angell,  Car.  g  575, 
note. 

As  a  general  rule,  the  company  as  carrier  of 
freight  and  passengers  is  liable  for  all  the  acta 
of  its  servants. 

Nashville  A  C.  B.  Co.  t.  Starnes,  9  Heisk. 
55,  24  Am.  Rep.  296. 

Messrs.  E.  R.  Tharman*  J.  W.  Mooret 
and  J.  P.  Hickman  also  for  defendant  In 
error. 

Snods^raM,  Ch.  J.,  delivered  the  opin- 
ion of  the  court  : 

This  is  a  suit  for  damages  for  iniuries  sus- 
tained on  a  freight  train  in  Florida.  Tliere 
was  a  recover V  of  $1,000,  and  the  defend- 
ant appealed  in  error. 


550 


TBNNBaSBB  SUP&KMB  COUBT. 


Feb.. 


TheplaiDtiH,  with  others,  applied,  through 
one  of  the  party,  for  passage  on  a  freight 
train,  and  was  informed  by  the  conductor 
that  it  was  against  the  rules  of  the  company 
to  take  passengers  on  that  train  without  they 
had  a  permit  from  the  superintendent,  but 
nevertheless,  after  so  advising  them,  he  took 
them  on  the  train,  and  received  fare  from 
them  as  passengers,  and  they,  being  so  ad- 
vised, took  passage  in  the  caboose.  This, 
with  six  other  cars  preceding  it,  was  thrown 
from  the  track  by  a  broken  wheel,  and  the 
injury  thus  inflicted. 

The  circuit  judge  charged  the  jury  that, 
if  the  plaintiff  obtained  passage  under  these 
circumstances,  ho  was  not  entitled  to  all  the 
rights  of  a  passenger;  but  he  did  not  tell 
them  just  what  relation  the  plaintiff  would 
occupv.  He  also  refused  to  charge  that  the 
defendant  owed  plaintiff  no  other  duty,  un- 
der these  circumstances,  than  not  to  will- 
fully or  intentionally  injure  him.  In  both 
respects  there  was  error:  The  judge  should 
have  said  to  the  jury  that  the  regulation  dis- 
allowing nassengers  on  a  freight  train  was 
a  reasonable  one,  and  the  conductor  of  such 
a  train,  in  the  absence  of  assumed  or  proven 
vuthority,  warnot  to  be  presumed  as  author- 
ized to  disregard  it;  ana,  if  it  appeared  in 
evidence  that  instead  of  assuming  such  au- 
thority the  conductor  in  fact  told  plaintiff 
or  his  representative  making  the  contract 
that  he  did  not  have  it,  and  the  plaintiff 
then  induced  him  to  take  plaintiff  on  the 
train  in  violation  of  such  rule  and  disregard 
of  his  obligations  to  the  company,  he  did 
not  thereby  become  a  passenger,  or  entitled 
to  the  rights  of  a  passenger,  but  was  a  tres- 
passer, and  took  the  risk  of  injury  as  such. 
This  is  the  law  according  to  the  great  weight 
of  authority,  and  maniiestlv  as  a  matter  of 
reason  and  justice.  There  is  no  evidence  in 
the  record  as  to  what  the  law  of  Florida  is, 
and  therefore  it  is  presumed  to  be  the  same 
as  our  own.  The  rule  in  this,  as  in  many 
other  states,  is  that,  if  one  take  passage  on  a 
train  or  in  a  car  not  provided  for  passengers, 
without  being  advised  that  he  is  not  per- 
mitted to  ride  on  such  train  or  car,  he  may 
recover  for  injuries  sustained  as  a  passenger 
while  so  riding.  Washburn  v.  NashviUe  d 
0.  B.  Go.  8  Head,  688,  76  Am.  Dec.  784. 
But  the  rule  is  different  if  he  has  no  right 
80  to  believe,  or  is  informed  to  the  con- 
trary. lllinaU  Cent,  B.  Co,  v.  Me€icham,  91 
Tenn.428 ;  TroUinger  y.Eoit  Tennsnee,  F.  db  G, 
B,  Co.  11  Lea,  688 ;  ToUdo,  W,  A  W,  B,  Co. 
T.  Brooks,  81  111.  245;  Houston  A  T,  0.  B, 
Co,  V.  Moors,  40  Tex.  81,  80  Am.  Kep.  08; 

87II.R.A. 


Oulf,  C,  4b  8.  F,  B,  Co,  v.  CampbOl,  76 
Tex.  174;  McVeety  v.  8t,  Paul,  M.  db  M. 
B,  Co.  45  Minn.  268.  11  L.  R.  A.  174. 

There  are  cases  apparently  holding  the 
contrary.  The  first  one  is  a  Pennsylvania 
decision,  under  which  a  shipper  was  allowed 
to  recover  damages  for  injuries  sustained 
while  his  freight  car  was  attached  to  a  paa- 
senger  train,  though  the  freight  agent  who 
made  the  arrangement  with  him  for  such 
shipment  told  the  shipper  when  the  applica- 
tion was  made  that  a  rule  of  the  company 
forbade  it.  The  passenger  train  to  which  the 
car  of  the  shipper  was  subsequently  attached 
was  not  then  present.  When  it  arrived,  how- 
ever, the  freight  car  was  attached,  and  it 
thus  appears  that  this  action  was  sanctioned 
bv  the  freight  agent  of  the  company,  and 
all  the  company's  representatives  on  the  paa- 
senger  train.  Under  such  circumstances,  the 
shipper  mi^ht  well  have  been  assumed  to 
have  participated  in  no  wrong  and  no  viola- 
tion of  the  rules  of  the  company.  He  had 
the  right  to  ask  the  freight  agent  to  attach 
his  car  to  the  passenger  train,  and  when  the 
agent  told  him  that  the  rules  of  the  company 
forbade  it  he  could  not  know  that,  before 
the  arrival  of  the  passenger  train,  the  agent 
might  not  have  obtained  the  requisite  au- 
thoritv  to  attach  it,  especially  as  he  subse- 
quently, with  the  assent  of  the  company's 
representatives  on  the  passenger  train  did  do 
so.  Lackawanna  dt  B.  B,  Co,  v.  Chsn&wUh, 
62  Pa.  882,  91  Am.  Dec.  168. 

Two  other  cases  cite  this  one  with  ap- 
proval,— Creed  v.  Pmnsylvania  B,  Co.  W 
Pa.  180,  26  Am.  Rep.  693 ;  Dunn  r.  Grand 
Trunk  B,  Co,  of  Canada,  68  Me.  187,  4  Am. 
Rep.  267, — but  they  are  both  cases  in  which 
the  passenger  does  not  appear  (as  in  the  case 
before  us)  "to  have  been  told  that  he  was  rid- 
ing in  violation  of  any  rule  of  the  company, 
and  therefore  do  not  fall  within  the  rule 
attempted  to  be  deduced  from  the  first  Penn- 
sylvania case,  but  are  properly  decided,  un- 
der all  the  cases,  and  are  in  strict  accord 
with  that  herein  laid  down.  If  the  case  in 
62  Pa.  be,  however,  treated  as  authority  there 
for  the  proposition  that  a  recovery  can  be  had 
for  an  injury  sustained  by  one  riding  on  a 
freight  train  by  inducing  a  conductor  to  vi- 
olate a  known  rule  of  the  company,  of  which 
the  conductor  at  the  time  informs  him,  it 
will  not  be  so  treated  here,  as  it  is  contrary 
to  the  former  holdings  of  this  court  and  to 
the  general  current  of  authority. 

The  judgment  muet  thertfore  be  reversed,  and 
the  case  remanded  for  a  new  trial. 
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1.  Building  In  »  eltjr  an  approach  to  a 
brIdM  over  railroad  tracks  leavloff  aooees  to 
abutaftg  owneri,  !■  not  additional  servitude. 

H.  Dama^  to  an  abattlng  owner  by 
an  elevated   approach  to  a  bridge 

aoroes  railroad  tracks  which  leaves  a  space  of 
about  SAven  and  one-half  feet  betireen  the 
structure  and  the  side  of  the  street  for  access  to 
hte  premises,  Is  damnum  obtgus  injuria. 

3*  A  pr<»vl«lon  that  all  contracts  tioir 
pnblie  improremente  or  bnlldlng  shall 

be  let  to  the  lowest  responsible  bidder  does  not 
prevent  a  city  from  constructiDg  such  work  nn- 
^er  the  direction  of  its  own  engineors  and  of- 


(January  81, 1806.) 

APPEAL  by  complainaot  from  a  Judgmeot 
of  the  Circuit  Court  of  the  City  of  Ro- 
anoke dissolving  an  iniunction  which  had 
been  irranted  to  restrain  aefendanls  from  con- 
•tructing  the  approaches  to  a  certain  bridge  io 
e  highway  in  front  of  complainant's  property. 
A'ffh'in^d, 

The  facta  are  stated  in  the  opinion. 

Mtun.  Scott  A  Staples,  for  appellant: 

The  structure  is  an  additional  burden  upon 
the  appellant's  fee  simple. 

Wutem  U.  TeUg.  Co,  t.  WiUianu,  8  L.  R 
A.  429,  86  Va.  696. 

Lot  owners  have  a  peculiar  interest  in  the 
edjacent street,  viz.,  easements  of  access,  light, 
end  air,  which  are  property  or  property  rights 
end  as  such  are  as  inviolable  as  the  property 
in  the  lots  themselves. 

2  Dill.  Mud.  Corp.  4th  ed.  g  712;  Elliott, 
Roads  &  Streets,  p.  626:  Branahan  v.  Ginein- 
mati  ffoiel  Co,  89  Ohio  St.  884,  48  Am. 
Rep.  467;  Siory  v.  New  York  Kiev.  H.  Co.  90 
K.  T.  146,  48  Am.  Rep.  146;  Norfolk  CUy  v. 
Chamherlaine,  29  OratU  684. 

Mancheattr  OoUon  MOU  v.  Manehe»Ur,  26 
dratt.  826.  settles  the  question  of  the  right  of 
the  appellant  to  an  injunction. 

OtiJuey  y.  Williamnburgh  Trtutea,  6  Paige, 
HeSi,  8  L.  ed.  978;  Clark  v.  Svracute,  18  Barb. 
38:  Kerr,  In  1.  199,  296,  804:  High,  Inl  g  860; 
fitory,  Eq.  Jur.  p.  258,  note;  2  Dill.  Mud. 
€orp.  |g  644, 661,  naU,  728;  Bodffee  v.  Seaboard 
^B.B.  Co.es  YtL.  668. 

The  owner  of  a  lot  fronting  on  a  street  has 
e  right  of  access  over  said  street  to  his  lot. 
This  right  of  access  is  a  property  right  within 

NOTH.— VOr  approach  as  part  of  bridge,  see  note 
to  fiavannab,  F.  *  W.  B.  Oo.  v.  Daniels  (Ua.)  SO  L. 
2LA410U 

Vor  injury  to  abutter's  easment  by  railroad  In 
street,  see  note  to  £igerer  v.  New  York  Gent  k  a. 
R.  B.  Go.  (N.  Y.ni  L.  R.  A.  88L 

For  vladnot  hi  street  damaflring  abutting  oirner 
«ee  also  Spencer  v.  Metropolitan  Street  B.  Oo.  (Mo.) 
IB  U  B.  A.  068,  and  Poeblo  v.  Strait  (Cola)  M  L.  B. 
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the  meaniog  of  the  constitution  of  Virginia, 
and  when  a  city  requires  a  street,  whether  by 
dedicatioQ  or  condemuatioo,  it  has  the  control 
of  that  street  as  a  pasaway,  but  sulHirdinata 
to  this  right  of  access  bv  the  lot  owner. 

Smith  V.  Alexandria.^d^  Gratt.  208,86  Am. 
Rep.  788;  Kehrer  v.  Richmond  City,  81  Va. 
746;  Story  v.  New  York  Elev.  &  Cb.  90  N.  Y. 
161.  48  Am.  Rep.  146;  Lahr  v.  Metropolitan 
Bleo.  B.  Co.  104  N.  Y.  268. 

Mr,  W.  A.  Glasmw,  Jr.,  for  appellee: 

The  right  to  '*  buHd  bridges  in  "  the  sti^t 
ex  neeeaeitate,  carries  with  it  the  right  also  to 
build  approaches  to  the  bridges. 

Sueeex  County  Chosen  Freeholden  v.  Strader, 

15  N.  J.  L.  108,  86  Am.  Dec.  580;  Com.  v. 
Deerfldd,  6  Allen,  449;  WiUii  v.  Winona 
(Minn.)  26  L.  R.  A.  142;  Northern  Tranep.  Co. 
of  Ohio  V.  C7ii€ago,  99  U.  8.  635,  26  L.  ed.  886. 

The  approach  to  Randolph  street  bridge  and 
the  bridge  itself  was  practically  completed  be- 
fore the  ioj auction  io  tbis  case  was  granted, 
and,  therefore,  an  injunction  should  not  have 
been  granted  to  restrain  the  building  of  the 
approach  to  said  bridge,  when  such  approach 
was  already  completed. 

10  Am.  &  Eng.  Encydop.  Law,  p.  790, 
note;  Qeorgia  Pae.  R.  Co.  v.  Douglaeville,  76 
Qa.  828;  Oaborne  v.  Missouri  Pac.  R.  Co.  147 
U.  8.  248.  87  L.  ed.  165. 

By  the  charter  of  the  city  of  Roanoke,  the 
trust  is  confided  to  it  and  the  duty  imposed 
upon  it,  not  only  of  opening  the  streets,  but  to 
"otherwise  improve  streets,  sidewalks,  and 
public  alleys  in  said  city,"  and  "to  build  bridges 
in  and  culverts  under 'said  streets;"  und  if  any 
injury  Is  caused  to  any  citizen  of  the  citv  by 
the  careful  and  reasonable  performance  of  the 
work  resolved  upon  in  furtherance  of  the 
duties  devolved  upon  said  city,  then  such 
damages  \&  damnum  absque  injuria. 

Smith  V.  Washington,  61  U.  8.  20  How.  186, 

16  L.  ed.  85S:  Sm>th  v.  Alexandria,  88  Qratt. 
208.  86  Am  Rep.  788. 

Messrs.  Thomas  W.  Miller  and  Eaton 
Randolph  also  for  appellee. 

Car  dwell*  J.,  delivered  the  opinion  of 
the  court : 

The  city  of  Roanoke,  on  the  29th  day  of 
July,  1890,  entered  into  an  agreement  in 
writing,  duly  executed,  with  the  Norifolk 
A  Western  Railroad  Companv,  whereby  the 
said  railroad  company  agreed  on  its  part  to 
build,  and  furnish  the  material  therefor,  at 
itii  own  expense,  an  overhead  bridge  across 
the  railroaa  at  three  points  in  the  city  of 
Roanoke,  among  the  number  at  Randolph 
street,  where  it  intersected  with  Railroad 
avenue,  running  parallel  to  said  railroad, 
and  in  consideration  whereof  the  city  of 
Roanoke  agreed  on  its  part  to  build  the  ap- 
proachea  to  said  bridges.  Accordingly,  the 
city  of  Roanoke  proceeded  to  construct  the 
approach  to  the  oridge  to  be  erected,  and 
which  has  been  erected,  by  the  Norfolk  A 
Western  Railroad  Company  across  its  road- 
bed at  the  point  named  in  Randolph  street, 
and  the  city  prosecuted  the  work  till  en- 
Joined,  as  will  be  hereinafter  stated.    On 


See  also  33  L.  R.  A.  827 ;  37  L.  R.  A.  030. 
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M,  Canal  Co.  80  U.  8.  18  Wall.  166,  20  L. 
ed.  557;  Hodges  y.  Seaboard  A  E,  B.  Co,  88 
Va.  653 ;  Western  U.  Teleg.  Co.  ▼.  Williams, 
66  Va.  696.  8  L.  R.  A.  429.  In  each  of  those 
cases  tlie  act  complained  of  was  committed 
by  a  private  corporation  for  private  gain,  and 
not  for  the  public  good  only.  There  is,  to 
our  mind,  a  marked  difference  between  a  pri- 
vate corporation,  or  any  third  party,  though 
claiming,  under  the  authority  of  the  legis- 
lature, the  ri^ht  to  place  additional  burdens 
upon  the  servitude  of  a  public  highway  for 
private  gain,  and  a  public  corporation 
clothed  with  authority  from  the  legislative 
power  to  improve  its  public  highways  so  as 
to  make  them  more  convenient  and  safe  to 
the  traveling  public  (2  Dill.  Mun.  Corp. 
[4th  ed.]  §§  715,  716)  ;  and  on  this  point  see 
opinion  of  this  court  in  Hodges  v.  Seaboard 
£  B.  B.  Co.  88  Va.  655,  where  Hinton,  J,, 
says:  ''The  easement  of  the  public  is  the 
right  to  use  and  improve  the  street  for  the 
purposes  of  a  highway  only.  A  railroad  on 
the  street,  being  foreign  to  such  purposes, 
is  an  interference  with  the  adjoining  owner's 
property  rights  in  the  soil,  and  an  acquisi- 
tion or  takinp;  of  an  estate  or  interest  in  his 
land,  for  which  ho  is  entitled  to  compensa- 
tion as  in  other  cases."  It  is  undeniable  that 
the  city  of  Roanoke,  lu  making  the  improve- 
ment in  Randolph  street  of  which  appellant 
complains,  was  the  agent  of  the  state,  and 
performing  a  public  duty  imposed  upon  it  by 
the  legislature;  and  that  persons  appointed 
or  authorized  by  law  to  make  or  improve  a 
highway  are  not  answerable  for  consequential 
damages,  if  they  act  within  their  jurisdic- 
tion, and  with  care  and  skill,  is  a  doctrine 
almost  universally  accepted  alike  in  Eng- 
land and  in  this  countiy.  See  opinion  of 
Mr.  Justice  Strong  In  Iforthern  Transp.  Co, 
of  Ohio  V.  CJiicago,  99  U.  S.  641,  25  L  ed. 
338,  and  cases  there  cited.  This  case,  as  we 
have  seen,  grew  out  of  the  construction  of  a 
tunnel  under  the  Chicago  river  along  the  line 
of  La  Salle  street,  under  authoritv  conferred 
upon  the  city  by  its  legislative  charter ;  and 
Mr.  Justice  Strong  further  says :  **  The  doc- 
trine, however  it  may  at  times  appear  to  be 
at  variance  with  natural  justice,  rests  upon 
the  soundest  legal  reason.  The  state  holds 
its  highways  in  trust  for  the  public.  Im- 
provements made  by  Its  direction  or  by  its 
authority  are  its  acts,  and  the  ultimate  re- 
sponsibility, of  course,  should  rest  upon  it. 
But  it  is  the  prerogative  of  the  state  to  be 
exempt  from  coercion  by  suit,  except  by 
its  own  consent.  This  prerogative  would 
amount  to  nothing  if  it  does  not  protect  the 
agents  for  improving  highways  which  the 
state  is  compelled  to  employ.  The  remedy, 
therefore,  for  a  consequential  injury  result- 
ing from  the  state's  action  through  its  agents, 
if  there  be  any,  must  be  that,  and  that  only, 
which  the  legislature  shall  give.  It  does 
not  ex  1st  at  common  law.  The  decisions  to 
which  we  have  referred  were  made  in  view 
of  Magna  Oharta  and  the  restriction  to  be 
found  in  the  constitution  of  every  state  that 

ftrivate  property  shall  not  be  taken  for  pub- 
ic use  without  just  compensation  being 
made.  But  acts  done  in  the  proper  exercise 
of  governmental  powers,  and  not  directly 
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encroaching  upon  private  property,  tbongh 
their  consequences  may  impair  its  use,  are 
universally  held  not  to  be  a  taking  within 
the  meaning  of  the  constitutional  provision. 
They  do  not  entitle  the  owner  of  such  prop- 
erty to  compensation  from  the  state  or  its 
agent,  or  give  him  any  right  of  action.  This 
is  supported  by  an  immense  weight  of  au- 
thority." Cooley,  Const.  Lim.  p.  542,  and 
noteSf  and  cases  there  cited.  Proceeding  fur- 
ther, this  eminent  jurist  says  that:  "The 
extremest  qualification  of  the  doctrine  is  to 
be  found,  perhaps,  in  PumpeUy  v.  Green  Baft 
d  M.  Canal  Co.  80  U.  S.  18  Wall.  166,  20 
L.  ed.  557,  and  in  Baton  t.  B^^slon,  C.  d  M. 
Bailroad,  51  N.  H.  504,  12  Am.  Rep.  147. 
In  those  cases  it  was  held  that  permanent 
flooding  of  private  property  may  be  regarded 
as  a  'taking.'  In  those  cases  there  was  a 
physical  invasion  of  the  real  estate  of  the 
private  owner,  and  a  practical  ouster  of  his 
possession.  But  in  the  present  case  there 
was  no  such  invasion. "  So  in  the  case  here 
under  consideration. 

A  case  almost  exactly  similar  to  the  one 
we  now  have  under  consideration  has  recently 
been  decided  by  the  supreme  court  of  Min- 
nesota, and  reported  in  the  N<'  Mi  western 
Reporter  (vol.  60,  p.  814),  styied  Willis  ▼. 
Winona,  26  L.  R.  A.  142.  The  syllabus  of 
that  case  is  as  follows :  "  (1)  The  city  of 
Winona,  under  express  legislative  authority, 
constructed  a  public  wagon  bridge  across  the 
Mississippi  river,  the  Mmnesota  end  of  whldi 
reaches  the  river  bank  near  the  foot  of  Main 
street,  and  at  considerable  height  above  the 
natural  level  of  the  land.  For  the  purpose 
of  connecting  the  brid^,  for  the  purposes 
of  travel  and  traffic,  with  Main  street  and 
other  public  streets,  the  city  constructed  an 
approach  in  and  alonff  the  center  of  Main 
street  in  front  of  plaintiff's  abutting  lot. 
This  approach,  which  consists  partly  of  solid 
abutments  and  partly  of  a  piankway  sup- 
ported by  iron  columns,  gradually  ascends 
from  the  natural  level  of  the  street  at  one 
end  to  the  level  of  the  bridge  at  the  other. 
(2)  Held,  that  the  construction  and  main- 
tenance of  this  approach  does  not  impose  any 
additional  servitude  on  the  street,  and  does 
not  render  the  city  liable  for  damages  to 
plaintiff's  lot,  in  the  absence  of  any  negli- 
gence on  the  part  of  the  city,  and  of  any 
statute  imposing  snoh  liability."  Judffs 
Mitchell,  who  delivered  the  opinion  of  the 
court  in  that  case,  in  summarizing  the  facts 
alleged  adds  to  what  is  stated  in  the  sylla- 
bus :  "This  approach  commences  in  the  cen- 
ter of  Main  street,  a  short  distance  south  of 
plaintiff's  lot,  and  gradually  rises  until  it 
reaches  the  height  of  about  25  feet  opposite 
the  north  end  of  the  lot.  This  approach  is 
24  feet  wide,  leaving  a  portion  of  the  street 
on  each  side  at  the  former  grade.  It  is  cor- 
ered  with  plank,  and  is  supported  by  abut- 
ments and  columns  of  iron  and  stone.  Ths 
construction  and  maintenanoe  of  this  ap- 
proach have  materially  reduced  the  value  of 
the  plaintiff's  lot,  but  there  is  no  allegation 
that  it  touches  the  body  of  the  plaintiff's 
lot,  or  that  it  was  negligently  oonstructed, 
or  in  any  manner  not  expressiy  authorized 
by  the  act  of  the  legislature."    And  upon 
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his  statement  of  what  the  act  of  the  legisla- 
ture—that is,  the  charter  of  the  city— pro- 
Tides  with  refereoce  to  private  property 
taken,  etc.,  it  fully  appears  that  it  is  id  ef- 
fect the  same  as  section  23  of  the  charter  of 
the  city  of  Roanoke,  relied  on  by  appellant. 
The  basis  of  the  claim  asserted  by  >Vil1is 
against  the  city  of  Winona  for  damages  was, 
AS  in  the  case  here,  based  on  two  grounds : 
<1)  That  the  Act  of  1891  (the  charter  of 
Winona),  authorizing  the  building  of  this 
bridge,  imposes  upon  the  city  a  positive  duty 
to  pajr  such  damages ;  and  (2)  that  the  con- 
struction of  this  bridge  approach  has  imposed 
mn  additional  servitude  upon  the  street  upon 
which  plaintiff's  lot  abuts.  But  the  court 
held,  in  its  strong  opinion,  supported  by 
numerous  authorities  cited,  that,  taking  all 
of  the  provisions  of  the  act  (that  Is,  the 
charter  of  Winona)  together,  it  was  not  in- 
tended to  impose  upon  the  city  a  liability 
to  pay  damages  where  none  already  existed, 
but  merely  to  provide  a  method  of  ascertain- 
inff  and  paying  damages  for  such  taking  of 
private  property  as,  under  existing  law,  en- 
titled the  owner  to  compensation ;  and  that 
the  construction  and  maintenance  of  the 
bridge  approach  are  not  an  additional  servi- 
tude on  the  street  for  which  the  plaintiff 
could  recover  damages,  saying  that  **  the  doc- 
trine of  the  courts  everywhere,  both  in  Eng- 
land and  this  country  (unless  Ohio  and 
Kentucky  are  exceptions),  is  that,  so  long 
as  there  is  no  application  of  the  street  to 
purposes  other  than  those  of  a  highway,  any 
establishment  or  change  of  grade  made  law- 
fully, and  not  negligently  performed,  does 
not  impose  an  additional  servitude  upon  the 
street,  and  hence  is  not  within  the  constitu- 
tional inhibition  against  taking  private  prop- 
erty without  compensation,  ana  is  not  the 
basis  for  an  action  of  damages,  unless  there 
be  an  express  statute  to  that  effect. " 

Stress  is  laid  by  appellant's  counsel  here 
upon  section  28  of  the  charter  of  the  city  of 
Roanoke,  as  imposing  the  duty  upon  the 
city  to  compensate  appellant  for  the  taking 
of  its  property  by  the  construction  of  the  ap- 

f broach  to  Randolph  street  bridge,  and  In 
ike  cases ;  bat  we  think  that  that  section  of 
the  charter  refers  to  the  acquisition  of  prop- 
erty for  the  opening  of  new  streets,  the  ex- 
tension of  those  already  opened  or  dedicated, 
and  to  the  building  or  estaolishment  of  work- 
houses, houses  of  correction,  and  other  build- 
ings or  improvements  contemplated  in  the 
charter;  and,  if  section  23  has  any  applica- 
tion to  appellant's  case,  it  is,  after  all,  but 
the  embodiment  of  the  established  law  of  the 
state,  and  only  provides  a  method  of  ascer- 
taining and  paying  damages  for  the  taking 
of  private  property'under  existing  law  where 
the  owner  is  entitled  to  compensation.  So, 
after  as  careful  examination  of  the  authori- 
ties reported  in  other  states  and  the  federal 
reports  as  we  could  give,  we  conclude  that, 
ainoe  we  find  from  the  authorities  cited  9upra 
that  the  building  of  an  approach  to  a  bridge 

S7L.R  A. 


authorized  by  law  to  be  built  is  but  the 
grading  of  the  street  to  adapt  it  to  the  uses 
and  needs  of  the  public,  the  determination 
of  the  case  under  consideration  must  be  gov- 
erned by  the  rulings  of  this  court  In  the  cases 
of  SmiA  V.  Alexandria  and  Kehr&r  v.  Bieh" 
mond  City,  tupra.  The  doctrine  laid  down 
in  those  cases  is  stated  clearly  by  Judgs 
Burks  in  the  first- named  case  as  follows: 
''The  validity  of  the  legislative  act,  similar 
to  the  charters  of  most  of  our  cities  and 
towns  in  respect  to  streets,  has  not  been,  and 
cannot  be.  Questioned ;  and,  the  city  coun- 
cil havinf^  lull  discretionary  power  there- 
under to  improve  the  streets  of  the  city  by 
grading  them,  the  due  exercise  of  the  power 
cannot,  in  the  nature  of  things,  be  wrongful 
in  a  legal  point  of  view ;  and  hence,  although 
it  may  be  attended  or  followed  by  damage, 
as  a  necessary  incident,  to  the  owners  of  ad- 
jacent lots,  such  damage  is  what  is  known 
in  the  law  as  ' damnum  abioue  injuria,*  and 
imposes  no  legal  liability.^  83  Gratt.  2tt, 
36  Am.  Rep.  768;  Dill.  Mun.  Corp.  gg  782, 
783.  The  opinion  of  the  court  by  Lewis,  P. , 
in  Kehrer  v.  lUehmond  City,  81  Va.  745,  but 
emphasizes  the  doctrine,— a  doctrine  that, 
we  admit,  appears  haish,  and  may  be  really 
so,  when  applied  to  some  cases ;  but  it  should 
be  remembered  that  it  is  not  the  province  of 
this  court  to  make  the  law,  but  rather  to  en- 
force it. 

It  is,  however,  contended  by  appellant 
that  because  section  50  of  the  charter  of  Roan- 
oke requires  all  contracts  for  the  erection  of 
public  improvements  or  buildings  within 
the  jurisdiction  of  the  city  council  to  be  let 
to  the  lowest  responsible  bidder,  after  notice, 
etc.,  all  the  acts  and  doings  of  the  city  In 
connection  with  the  building  or  construction 
of  the  bridge  approach  in  Randolph  street 
are  manifestly  contrary  to  law  and  illegal,— 
ultra  wre$. 

We  see  nothing  in  that  clause  of  the  charter 
which  inhibited  the  city  from  constructing 
public  buildings  or  improvements  under  di- 
rection of  i  ts  o wn  en g i  neers  and  officers.  It 
simply  provides  that  when  such  buildinffs 
or  improvements  are  let  to  contract,  it  shall 
be  to  the  lowest  bidder,  and  after  advertise- 
ment, as  provided.  Any  other  construction 
of  that  provision  would  prove  dangerous,  if 
not  injurious,  to  any  city,  since  we  see  from 
this  record  that,  if  that  construction  had  been 
followed,  the  approaches  to  the  overhead 
bridges  in  the  city  of  Roanoke  would  have 
cost  the  city  $8,000  or  $10,000  more  than 
they  will  under  the  mode  of  construction 
adopted  by  the  city. 

Upon  a  review  of  the  whole  case,  and  for 
reasons  stated,  we  are  of  opinion  that  the 
judgment  of  the  circuit  court  of  Roanoke 
city  dissolving  the  injunction  awarded  in 
the  case,  and  dismissing  appellant's  bill,  is 
clearly  right  In  all  respects,  and  most  be 
affirmed. 

Rehearing  denied. 
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WUOOKBIH  BUFJiEMB  COURT. 


WISCONSIN  SUPREME  COURT. 


Charles    ROSE,    Receiver    of   the   Consoli- 
dated Mutual  Fire  Ina  Co.,  Re^pt,, 

EIMBERLY  &  CLARE  CO.,  Appt. 
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A  eontract  made  bjr  mail  for  the  Insurance 
of  property  within  the  state  by  a  foreign  com- 
pany which  Is  prohibited  from  transactlnff  in- 
surance businesB  witbla  the  state  directly  or 
Indirectly, wlU  not  sustain  an  action  by  a  receiver 
of  the  company  against  the  policy  bolder  to 
recover  an  assoasment. 

(Mkrch  5,  ins.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Winnebago  County  Court  in  favor  of 
plaintiff  in  an  action  brought  to  compel  pay- 
ment of  an  assessment  upon  a  fire  insurance 
policy.    Reversed, 

Statement  by  Winslow*  J.: 

Action  by  the  receiver  of  an  insolvent 
foreign  mutual  insurance  company  to  recover 
an  assessment  made  upon  policy  holders. 
The  Consolidated  Mutual  Fire  Insurance 
Company  was  an  Illinois  corporation,  hav- 
ing its  principal  office  at  Chicago,  and  it 
never  complied  with  the  laws  of  the  state  of 
Wisconsin  relating  to  foreign  insurance  com- 
panies doing  business  within  this  state,  and 
consequently  had  no  license  to  transact  such 
business.  In  1890  the  defendant  made  ap- 
plication to  the  insurance  company  for  in- 
surance upon  its  property  in  Neenah,  in 
this  state.  The  applications  were  sent  by 
mail  to  the  office  of  the  insurance  company 
at  Chicago,  and  there  accepted,  and  the 
policies  mailed  to  the  defendant  at  Neenah. 
The  policies  contained  provisions  that  the 
insured  assumed  a  contingent  liability  equal 
to  three  times  the  annual  cash  premium, 
to  pay  losses  and  expenses,  the  same  to  be 
paid  upon  the  making  of  assessments  for 
that  purpose  by  the  officers  of  the  company. 
In  December,  1890,  the  officers  of  the  in- 
surance companv  made  an  assessment  of  20 
per  cent  upon  the  policy  holders,  upon  this 
contingent  liability  to  pay  losses  and  ex- 
penses, and  the  defendant  refused  to  pay. 
In  April,  1891,  the  plaintiff  was  appointed 
receiver  of  the  insurance  company  by  the 
proper  court  at  Chicago,  and  duly  qualified, 
and  brings  this  action  as  such  receiver.  It 
appeared  that  said  assessment  was  necessary 
to  pay  the  losses  and  expenses  of  the  com- 
pany outstanding.  Upon  these  facts,  which 
were  substantially  undisputed,  the  trial 
court  held  that  the  policies  were  valid  con- 
tracts of  insurance,  and  rendered  judgment 
for  the  plaintiff  for  the  amount  of  the  as- 
sessment, and  the  defendant  appealed. 

Nora.— For  restrictions  on  business  by  foreign 
insurance  companies,  see  note  to  State  v.  Acker- 
man  (Oblo)  24  L.  H.  A.  296,  and  as  to  wbat  insurance 
business  or  other  business  by  foreign  companies 
is  done  wltbin  the  state,  see  note  to  Gone  Export  k 
CtommiSBionOo.  V.  Poole  (a  0.)  24  L.  B.  A.  289. 
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Messrs,  Eaton  A  Weed,  for  appellant: 

The  issuing  of  a  policy  of  insurance  is  not 
a  transaction  of  commerce  within  the  clause 
which  declares  that  congress  shall  have  power 
"to  regulate  the  commerce  with  foreign  na- 
tions and  among  the  several  states." 

Paul  V.  Virginia,  75  U.  8.  8  Wall.  1(»,  !<► 
L.  ed.  857;  StaU  v.  Ihyte,  40  Wis.  175. 32  Am. 
Rep.  692;  Doyle  v.  Continental  Ins.  €h.  of  New 
York,  94  U.  a  585,  24  L.  ed.  148;  Cincinnati 
Mut.  Health  Assur.  Co.  v.  Rosenthal,  55  Dl.  85, » 
Am.  Rep.  626. 

A  state  has  the  right  to  impose  oonditiona 
not  in  conflict  with  the  United  States  Ck)n8ti- 
tution  upon  a  foreign  insurance   compaoY, 

Doyle  T.  Continental  Ins.  Go.  of  New  Tori, 
supra. 

An  action  cannot  be  maintained  In  this  state 
by  a  foreign  iosurance  company  upon  an  in- 
surance contract  unless  tue  company  has  flrat 
complied  with  our  laws. 

jEtna  Ins.  Co.  v.  Harvey,  11  Wis.  894. 

A  contract  in  violation  of  a  statute  is  void 
and  courts  will  not  aid  in  enforcing  it. 

Lemon  v.  Orosskopf,  22  Wis.  447.  99  Am. 
Dec.  68;  Bracked  Y.Hoyt,  29  N.  H.  267;  Bux- 
ton V.  Hamblen,  82  Me.  448;  Baneroft  t. 
Dumas,  21  V t.  456;  BautweU  v.  Foster,  24  Vt. 
485. 

Premium  notes  taken  by  a  foreign  insurance 
company  that  has  not  complied  with  the  la  we 
of  the  state  are  void. 

Cineinnaii  Mut,  Health  Assur  Co.  t.  BaseA- 
thai,  and  ^tna  Ins.  Co.  v.  Harvey,  mipra;^ 
Wood,  Fire  Ins.  ^  494. 

The  legislature  may  prohibit  or  permit  for- 
eign insurance  companies  to  do  business  in 
this  slate  and  if  permit  is  granted  may  impose 
such  restrictions  as  it  sees  fit. 

Mih/ionkee  Fire  Department  y,  He{fenstein„ 
16  Wis.  142;  Morse  y.  Home  Ins.  Co.  80  Wis. 
496,  11  Am.  Rep.  580. 

Contracts  contrary  to  the  provision  of  any 
statute  cannot  be  recovered  iipon. 

Melehoir  v.  MeCarty,  81  Wis.  252.  11  Am. 
Rep.  605;  JStna  Ins.  Co.  v.  Barvey,  supra. 

Foreign  insurance  companies  may  be  ex- 
cluded entirely  or  compelled  to  conform  to  the 
laws  of  the  state  where  they  are  permitted  to> 
do  business. 

Richards,  Ins.  g  4;  Doyle  v.  Continental 
Ins.  Co.  of  New  York,  supra;  Fire  Asso.  of 
Philadelphia  v.  New  York,  119  U.  B.  110,  80 
L.  ed.  842. 

Our  courts  will  not  enforce  a  contract  com- 
ing from  another  Jurisdiction  contrary  to  the 
policy  of  our  laws. 

Wight  V.  Rindskapf,  48  Wis.  844;  atanhO- 
her  V.  Mutual  MiU  Ins.  Co,  76  Wis.  285; 
Pierce  v.  People,  106  Dl.  11,  46  Am.  Rep.  688. 

Statutes  made  for  the  protection  of  one 
class  of  persons  against  another  are  only  ap> 
plicable  to  the  latter. 

First  Nat.  Bank  of  Milwaukee  t.  Plankin^ 
ton,  27  Wis.  177. 

A  contract  to  do  work  by  a  person  who  ie 
forbidden  to  do  the  work  without  a  license 
cannot  be  enforced. 

De  Wit  V.  Lander,  72  Wis.  120. 

Mr.  H.  C.  Phillipe,  for  respondent 


See  also  28  L.  R.  A.  430,  568;  36  L.  R.  A.  271. 
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The  trial  court  ■imply  enforced  the  law  of 
niiaois,  which  defendant  by  implication  is 
subject  to  in  making  these  cootracts. 

Canada  Southern  B,  Co,  ▼.  Qtbhard,  109  U. 
8.  527,  27  L.  ed.  1020. 

It  is  not  a  question  of  the  validity  of  the 
policies  but  the  right  to  litigate  in  this  state,  a 
liability  arising  from  a  contract  deliberately 
made  by  the  parties  in  Illinois. 

By  the  law  of  comity  as  well  as  by  statute 
respondent  has  this  privilege,  without  comply- 
ing with  a  prohibitory  statute,  on  a  contract 
made  in  its  own  state. 

Wis.  Rev.  Stat,  g  2602;  Bank  of  Augusta  y. 
Barle,  88  U.  8.  18  Pet.  519,  10  L.  ed.  274; 
OhristianY.  American  Freehold  Land  d  Mortg. 
Co.  89  Ala.  198;  Texas  Land  A  Uvrig,  Co,  ▼. 
Worsham,  76  Tex.  556;  PomUr  Bioer  Cattle  Co, 
y.  Custer  County  Comrs,  9  Mont  145;  Dixon 
y.  Order  of  Bailwap  Conductors  of  America, 
49  Fed.  Rep.  910. 

In  yoluntarilv  entering  into  these  contracts 
in  the  state  of  Illinois,  defendant  impliedly 
subjected  itself  to  the  laws  of  the  state  of  Illi- 
nois affecting  llabilitj;  and  anything  done  at 
the  legal  home  of  the  company  under  the  author- 
ity of  such  laws,  which  binds  those  in  like 
situation  with  himself,  will  necessarily  bind 
him. 

Canada  Southern  B.  Co,  y.  Gebhard,  109  U. 
8.  537,  27  L.  ed.  1020. 

Accepting  these  policies  and  havine  availed 
itself  of  the  benefits  of  them  it  cannot  oe  heard 
to  deny  liability  on  them. 

Lungstrass  v.  German  Ins.  Co,  57  Mo.  109; 
Merchants  Nat,  Bank  of  Boston  v.  State  Nat. 
Bank  of  Boston,  Tl  U.  8. 10  Wall.  644,  19  L. 
ed.  1018;  Marine  Ins,  Co.  v.  8t,  Kouis,  L  M,  <ft 
8.  B,  Co.  41  Fed.  Rep.  648;  White  Biver  Lum- 
ber Co,  v.  8outhu>esiem  Imp,  Asso.  55  Aik.  625; 
Shervood  v.  Alvis,  88  Ala.  115. 

These  contracts  are  Illinois  contracts. 

Lamb  V.  Bowser,  7  fiiss.  815;^if(irintf  Ins,  Co, 
y.  8t.  Louis,  I.  M,  <ft  8.  B.  Co.  supra;  Clay 
Fire  d  Marine  Ins.  Co.  v.  Huron  Salt  A  Lumber 
Mfg.  Co.  81  Mich.  846;  Columbia  F.  Ins.  Co.  v. 
Kinyon,  h7  N.  J.  L.  88;  Hyde  v.  Goodnow,  8 
N.  Y.  266;  Western  v.  Genesee  Mut.  Ins.  Co. 
12  N.  Y.  2C8;  Bailey  v.  Hope  Ins.  Co.  56  Me. 
474;  May,  Ins.  §  568. 

Made  in  the  domicil  of  the  company  they 
are  not  invalid  unless  expressly  so  declared  by 
statute. 

Toledo  Tie  A  Lumber  Go.  v.  Thomas,  38  W. 
Va.  566;  Sherwood  v.  Alvis,  supra;  American 
Loan  df  T.  Co,  v.  Bast  d  WeH  R  Co,  87  Fed. 
Rep.  242. 

The  policy  would  be  valid  against  the  com- 
pany as  a  mutual  company,  as  a  logical  se- 
quence, it  must  be  binding  on  defendant. 

Wright  V.  Lee,  2  8.  Dak.  596;  Ganser  v. 
Fireman's  Fund  Ins,  Co,  84  Minn.  872:  Dear- 
bom  Foundry  Co.  v.  Augustine,  5  Wash.  67. 

These  policies  were  bought,  issued,  de- 
livered and  paid  for  in  Chicago.  Under  these 
circumstances  It  is  not  a  question  of  statutory 
construction  or  application,  but  whether  the 
courts  of  this  state  are  closed  to  a  resident  of 
Illinois  that  happens  to  be  an  insurance  corpo- 
ration. 

Lamb  y.  Bowser,  7  Biss.  815,  872;  Marine 
Ins.  Co,  y,  8t,  Louis,  I,  M,  db  8,  R.  Co,  and 
Columbia  F,  Ins.  Co,  v.  Kinyon,  supra;  Hunt- 
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ley  V.  Merrill,  82  Barb.  626;  Hyde  v.  Gcodnow, 
and  Western  v.  Genesee  Mat.  Ins,  Co.  supra; 
Lester  y.  Webb,  5  Allen,  569. 

Winslow,  •/.,  delivered  the  opinion  of 
the  court: 

The  insurance  contracts  in  question  were 
made  outside  of  this  state  upon  property 
within  the  state,  by  a  foreign  company  which 
had  not  complied  with  the  laws  of  Wiscon- 
sin, and  was  thus  debarred  from  doing  busi- 
ness within  the  state.  The  question  arising 
is  not  whether  these  coutracts  can  be  enforced 
in  the  courts  of  Illinois  where  they  wero 
made.  It  might  well  be  that,  were  this  ac- 
tion pendingl^forean  Illinois  court,  it  would 
be  held  that,  the  contracts  being  Illinois  con- 
tracts, and  there  being  nothing  in  the  stat- 
utes or  policy  of  that  state  prohlbitinflr  them, 
they  would  bo  held  valid  and  bFnding. 
Such,  in  substance,  was  the  ruling  of  this 
court  in  the  case  of  Seamans  v.  Knapp,  8.  db 
Co.  Company  (decided  at  last  term)  ante, 
862,  where  a  contract  made  in  Wisconsin 
insuring  property  in  Missouri  by  a  Wis- 
consin insurance  company  which  had  no 
license  to  transact  business  in  Missouri  was 
upheld.  But  it  is  obvious  that  that  decision 
does  not  reach  or  control  this  case.  The 
question  here  presented  is  whether  the  courts 
of  this  state  will  enforce  a  contract  plainly 
and  squarely  opposed  to  the  public  policy 
and  laws  of  the  slate.  Doubtless  the  general 
rule  of  law  is  that  a  contract  valid  where 
made  is  valid  everywhere,  but  this  rule  is 
not  without  exception.  The  provisions  of 
our  statutes  which  prescribe  the  conditions 
upon  which  alone  foreign  insurance  com- 
panies may  do  business  within  this  state  are 
very  stringent  and  sweeping.  8anborn  & 
Berr^ man,  Anno.  Stat.  ^  1915-1919.  They 
provide,  in  substance,  that  no  foreign  fire  in- 
surance company  shall,  directly  or  indi- 
rectly, take  risks  or  transact  any  business  of 
insurance  In  this  state,  except  upon  com- 
pliance with  certain  specified  requirements. 
It  is  unnecessary  to  state  what  these  require- 
ments are  in  detail,  but  it  Is  sufficient  to  say 
that  they  include,  among  other  things,  the 
filing  of  verified  statements  showing  invest- 
ments of  capital  in  certain  spccifiea  securi- 
ties and  to  certain  amounts,  or,  in  lieu  there- 
of, a  deposit  with  the  state  treasurer  of  a 
certain  amount  of  United  States  bonds ;  also, 
the  payment  of  certain  license  fees,  and  the 
filing  of  various  documents  intended  for  the 
benefit  and  protection  of  policy  holders 
within  the  state ;  and  only  upon  compliance 
with  all  these  requirements  is  the  commis- 
sioner of  insurance  authorized  to  issue  the 
license  which  authorizes  the  doing  of  busi- 
ness within  this  state.  The  object  of  this 
statute  is  so  plain  that  it  cannot  be  mistaken. 
It  is  to  protect  our  citizens  against  irre- 
sponsible and  worthless  foreign  companies  of 
the  very  kind  which  we  have  now  before  us. 
The  evil  u)  be  corrected  is  not  the  writing  of 
a  policy  by  an  unlicensed  company  witnin 
this  state  alone,  but  the  writing  of  such  a 
policy  at  all.  Bearing  In  mind  the  object 
of  the  statute  and  the  evil  to  be  corrected,  it 
is  very  plain  that  the  object  will  be  largely 
defeated,  and  the  evil  will  flourish  as  before. 
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if  it  be  held  that  companies  without  lioeoBe 
can  establish  their  ageacies  Just  outside  of 
the  state  line  and  conduct  their  business  by 
mail.  Now,  it  will  be  observed  that  the 
legislature  was  not  content  with  providing 
that  no  unlicensed  company  should  make  a 
contract  of  insurance  within  this  state,  but 
provided  that  no  such  company  should,  di- 
rectlv  or  indirectly,  take  risks  or  transact 
any  business  of  insurance  in  this  state.  The 
writing  of  a  policy  of  insurance  upon  prop- 
erty situated  within  this  state  would  seem 
pretty  clearly  to  be,  in  some  decree  at  least, 
the  transaction  of  insurance  business  in  this 
state,  whether  the  policy  be  written  Just 
within  or  just  without  the  state  line.  It  was 
said  in  Stanhilher  y.  Mutual  MiU  Ins.  Ch.,  76 
Wis.  285,  on  page  291 :  ''A  contract  insur- 
ing property  in  this  state  necessarily  involves 
the  doing  of  business  in  this  state,  and  hence 


is  subject  to  the  laws  of  this  state. "  We  re- 
gard the  remark  as  entirely  correct,  and  fully 
as  applicable  to  the  present  case  as  to  the 
Stanhilher  (kue.  It  is  not  meant  by  this  that 
the  legislation  in  question  has  extraterritorial 
effect,^  or  that  it  will  invalidate  a  contract 
made  in  Illinois,  but  simply  that  when  that 
contract  is  a  contract  insuring  property 
within  this  state  it  is  airainst  the  policy  of 
our  law,  and  will  not  lie  enforced  bv  the 
courts  of  Wisconsin  unless  the  conditions 
prescribed  by  our  law  have  been  complied 
with.  In  no  other  way  can  the  manifest  pur- 
pose and  intent  of  the  statute  be  reached ;  any 
different  construction  would  render  the  law 
of  little  effect.  These  views  necessitate  re- 
versal of  the  Judgment. 

Judoment  reven&d,  and  action  remanded,, 
with  directions  to  enter  Judgment  for  the  de- 
fendant in  accordance  with  this  opinion. 


HIGHIGAK  SUPREME  COURT. 


H.  Foster  CHAFET 

V. 

John   T.    MATHEWS,  Receiver  of  James 
Moore.  Insolvent,  Plff.  in  Err, 
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1.  That  a  mortfifagre  to  carer  adTaa< 
hy  a  bank  rvmm  to  the  eaehier  Indivlda- 
ally  and  not  to  the  bank  will  not  prevent  its  en- 
f oroemeot  in  favor  of  the  bank,  if  no  one  will  be 
prejudloed  by  the  f  aot  that  it  was  taken  in  that 
form. 

8.  AffidaTite  for  renewal  of  a  perpetual 
mortgage  need  not  state  the  amount  of  matured 
indebtednesB  if  the  obligations  matured  and  un- 
matured exceed  the  amount  of  the  mortgage. 

8*  The  eeenritjr  of  a  mortfl^a^  is  not 
affected  by  statements  made  in  good  faith  by 
the  mortgagee  to  creditors  of  the  mortgagor 
that  the  latter  is  doing  a  good  busineas  and  will 
be  able  to  meet  his  obligations,  although  the 
statements  prove  to  be  untrue. 

4»  The  interest  of  a  Tendee  of  goods 

by  conditional  sale  will  pass  under  a  mortgage 
of  all  his  stock,  so  that  the  morttragee  may 
maintain  replevin  for  them  against  an  Insol- 
vency receiver  claiming  them  for  the  benefit  of 
aU  creditors. 

.(February  U,  ISOfi.) 

ERROR  to  the  Circuit  Court  for  Gratiot 
County  to  review  a  iud|2:ment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
possession  of  certain  goods  forming  part  of  a 
stock  which  defendant  had  taken  possession 
of  as  receiver  of  an  insolvent.  Affirmed. 
The  case  sufficiently  appears  in  the  opinion. 
Mr,  B.  H«  Sawjer,  for  plaintiff  in  error; 

NOTS.— The  above  case  seems  to  t)e  a  novel  one 
In  respect  to  the  right  of  a  mortgagee  under  a 
chattel  mortgage  to  claim  possession  of  goods 
whi^  the  mortgagor  bad  obtained  under  a  oon> 
ditlonai  sale  with  reservation  of  title. 

On  the  general  subject  of  such  sales,  see  noitB 
to  Weinstein  v.  Freyer  (Ala.)  12  L.  B.  A.  TOO;  Hine- 
man  v.  Matthews  (Pa.)  10  L.  K.  A.  flBL 

87  L.R.  A. 


The  recriver  could  not  impeach  a  f nudo 

lent  conveyance. 

Putnam  v.  Reunotde,  44  Mich.  118;  Kinier 
V.  Piekard,  67  Mich.  125;  Beineman  v.  Sart^ 
66  Mich.  64;  Boat  v.  Harl,  62  Mich.  420:  ^m* 
nedp  V.  Dmoion,  96  Mich.  79;  Boot  t.  Potter, 
69  Mich.  498;  Swftzer  v.  Bigby,  68  Mich.  90; 
How.  Btat.  chap.  803,  g  8741;  BaU  t.  StafUr, 

26  Hun,  868;   Southard  v.  Benner,  72   N. 
T.  424. 

The  same  rale  must  govern  the  mortgageoT* 
right  to  testify  in  this  case  as  would  if  the 
general  creditors  had,  prior  to  the  assignment 
of  Mr.  Moore,  attached  the  property  purported 
to  be  covered  by  the  mortgage. 

Bank  of  Vtiea  v.  Finefi,  8  Barb.  Ch.  294,  6 
L.  ed.  907,  49  Ahl  Dec.  176;  Stoddard  t. 
Hart,  28  N.  Y.  666;  Ladue  v.  Detroit  d  M.  B. 
Co.  18  Mich.  880,  87  Am.  Dec.  769;  Craw  ▼. 
Tappin,  2  Sandf.  Ch.  78,  7  L.  ed.  615;  Jenk- 
ineon  v.  Monroe  Broe,  61  Mich.  454;  Jones» 
Ghat.  Mortg.  2d  ed.  gg  98,  99;  Monnot  v. 
Ibert,  88  Barb.  24;  Davenport  t.  MeCheeneM,  85 
N.  Y.  248. 

The  testimony  of  Mr.  Chafey  was  cleaily 
incompetent  as  attempting  to  establish  and  at- 
tach to  the  mortgage  the  right  or  ownership  of 
the  bank,  and  the  claims  and  dealings  of  the 
bank  with  and  against  the  mortgagor,  Moore, 
the  bank  being  a  party  outside  of  the  record 
and  unknown  in  the  mortgage,  and  the  cred- 
itors so  far  as  they  were  informed  by  the 
mortgage  and  the  renewals  knew  only  thai 
Chafey  was  the  real  owner  and  mortgagee. 

Creditors  who  have  given  credit  after  the 
failure  to  comply  with  the  statute  as  to  re- 
newals, whether  with  knowledge  of  the  exist- 
ence of  the  mortgage  or  not»  are  not  affected 
by  the  mortgage. 

Ely  V.  OarnUy,  19  N.  Y.  496;  Herman, 
Chat  Mortg.  p.  191;  Been  v.  Waterbury,  a 
Bosw.  896;  F\tch  v.  Humphrey,  1  Denio.  168; 
Brigge  v.  Mette,  42  Mich.  14;  WethereU  ▼. 
Spencer,  8  Mich.  128;  Thompeon  t.  FaneeeAtai, 

27  N.  Y.  668. 

The  aflSdavitB  do  not  apprise  the  general 
creditors  of  the  nature  of  the  obligations  men- 
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tioned  Id  tbe  mortgage;  Dor  do  they  show  the 
amount  of  money  advaDced. 

Manwariug  v.  Jeniwn,  61  Mich.  117;  Her- 
man, Chat.  Mortg.  191;  Beers  v.  Waterbury, 
Fitck  ▼.  Humphrey,  Briggs  y.  Afette,  and 
Ladue  y.  Detroit  dt  Af.  B.  Co.  supra. 

Goods  furDisbed  and  deliyered  to  Moore  un- 
der the  coDtract  never  became  attached  to  and 
never  came  under  the  terms  of  the  mortgage 
of  the  plaintiffs. 

F.  J\J>etces  Brewery  Co.  y.  Merritt,  9  L.  R. 
A.  270.  82  Mich.  201;  Couse  v.  Tregent,  11 
Mich.  65;  Dunlap  y.  Qleason,  16  .Mich.  158. 13 
Am.  Dec.  231;  Preston  y.  Whitney,  23  Mich. 
260;  Johnston  y.  Whitemore,  27  Mich.  483; 
Whitney  y.  MeConneU,  29  Mich.  12;  8mit/i  v. 
Lozo,  42  Mich.  6;  Marauette  Mfg.  Co.  y.  Jef- 
fery.  49  Mich.  288;  Edwards  v.  Symons,  65 
Mich.  848;  Kendriek  y.  Beard,  81  Mich.  182; 
Wright  y.  Solomon,  19  Cftl.  64,  79  Am.  Dec. 
196. 

They  could  not,  any  more  than  a  factor  who 
has  possession  of  the  goods  and  sella  them  in 
his  own  name,  pledge  the  beer  for  their  own 
debt. 

Newson  y.  Thornton^  6  East,  17:  Rice  y. 
CutUr,  17  Wis.  852,  84  Am.  Dec.  747; 
Mrsehom  v.  Oanney,  98  Mass.  149. 

A  mortgage  covering  after- acquired  prop- 
erty does  not  take  precedence  of  a  lien  ex- 
pressly retained  on  such  property  for  its 
price. 

Wood  y.  BoUy  Mfg.  Co.  100  Ala.  826:  Nete 
Orleans  y.  MeUen,  '79  U.  B.  12  Wall.  862,  20 
L.  ed.  484;  Fosdiek  v.  Southwestern  Car  Co.  99 
17.  8.  256.  25  L.  ed.  844;  Vattier  y.  Hinde,  82 
XT.  S.  7  Pet.  271, 8  L.  ed.  682;  Central  Trust 
Co.  of  New  York  y.  Kneeland,  188  U.  8.  414, 
84  L.  ed.  1014;  Edwards  y.  i^pnons,  supra; 
Sweetser  y.  Biigby,  68  Mich.  18;  AngeU  y. 
Pickard,  61  Mich.  561;  Scott  y.  Chambers,  62 
Mich.  532;  Boot  y.  P^ttei\  59  Mich.  498. 

The  cashier's  statements  were  fraudulent. 

Beam  y.  Maeomber,  33  Mich.  127;  Beebe  y. 
Toung,  14  Mich.  138;  Converse  y.  Blumrieh,  14 
Mich.  109;  Ladue  v.  Detroit  A  M.  B.  Co.  13 
Mich.  407,  87  Am.  Dec.  759. 

Messrs.  Stone  4fe  Salter*  for  defendant  in 
error: 

The  aflQdavits  of  renewal  set  forth  with  en- 
tire certainty  the  interests  of  the  plaintiff  in 
the  property  coyered  by  the  mortgage  and 
folly  conform  to  the  statute. 

Manwaring  y.  Jenison,  61  Mich.  117. 

The  contract  does  not  provide  that  the  title 
to  the  goods  ordered  shall  not  pass  until  they 
are  paid  for.  It  simply  provides  that  it  shall 
remain  in  the  name  of  the  vendor  until  it  shall 
baye  received  the  money  for  same. 

Kendriek  v.  Beard,  81  Mich.  182;  Edwards 
y.  ^fmons,  65  Mich.  848. 

Until  after  demand  and  refusal  of  payment 
for  the  ffoods,  or  demand  for  the  possession  of 
the  goods,  the  possession  of  the  plaintiff  muat 
be  deemed  rightfol. 

Adams  y.  Wood,  61  Mich.  411. 

That  the  plaintiff  took  the  mortgage  in 
question  in  good  faith  for  a  valuable  consid- 
eration is  not  disputed.  He  had  a  right  to 
take  it  to  himself  instead  of  the  bank  and  as 
trustee  for  the  bank. 

Adams  y.  IHmann,  46  Mich.  186. 

97  L.R  A. 


And  the  defendants  could  not  question  ita 
execution. 
Brown  y.  Brabb,  67  Mich.  17. 

HcGrath,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

Plaintiff  was  on  the  23d  day  of  January, 
1891,  and  is  now,   the  cashier  of  the  First 
National  Bank  at  Ithaca.     On  that  date  he 
took  from  one  Moore,  who  was  a  customer  of 
tbe  bank,  a  chattel  mortgage  in  the  suth  of 
$4,000,  covering  Moore's  stock  of  merchan- 
dise, and  all  additions  and  accessions  to  said 
stock,    to   secure   the    payment  of  Moore 'a 
obligations,    both    present    and    future,    to 
the  bank.     The  bnnk  continued  to  discount 
Moore's  individual  paper,  as  well  as  that  of 
his  customers,   and  advance  moneys  upon 
drafts  drawn  by  Moore  upon  his  customers, 
until  August,    1893,    when  Moore  made  an 
assignment  for  the  benefit  of   his  creditors. 
The  assignee  failing  to  qualify,   defendant 
was  appointed  receiver,  and  took  poascssion. 
Plaintiff  replevied  the  stock  of  merchandiso 
under  his  mortgage. 

It  is  insisted  by  defendant: 

1.  That  the  mortgage  runs  to  plaintiff  in- 
dividually, and  not  to  the  bank.  Its  purpose, 
however,  was  fully  understood,  not  only  by 
the  mortgagor  but  by  the  creditors.  All  of 
the  business  was  done  through  plaintiff,  and 
no  one  appears  to  have  been  prejudiced  by  the 
fact  that  the  mortgage  did  not  run  directly 
to  the  bank. 

2.  That  the  affidavits  of  renewal  filed  Janu- 
ary 18,  1892,  and  January  3,  1893,  did  not 
correctly  set  forth  the  facts  as  they  existed 
at  that  time.  The  renewal  s  a1 1  ege  that  **  there 
is  due  and  remaining  unpaid  on  said  mort- 
gage the  sum  of  $4,000."  and  ^'that  the  in- 
terest of  said  M.  Foster  Clmfey  in  the  chattels 
therein  and  described  remains  unchanged.** 
It  appeals  upon  the  face  of  the  mortgage 
that  It  was  to  be  a  conti  nual  indemnity.  The 
mortgagee  was  not  required  to  state  the  actual 
amount  of  the  matured  indebtedness  upon 
those  dates,  so  long  as  the  obligations,  both 
matured  and  unmatured,  exceeded  that  sum. 

3.  That  plaintiff  made  representations  to 
certain  creoi tors  which  were  misleading,  and 
operated  as  a  fraud  upon  them.  It  is  not 
claimed  that  the  mortgagee  at  any  time  mis- 
represented the  state  of  the  account  between 
the  bank  and  the  mortgagor.  What  is  charged 
is  that,  upon  inquiry  made  by  creditors, 
plaintiff  lepresented  that  Moore  was  doing  a 
good  business,  and  would  be  able  to  meet  hia 
obligations.  These  were  opinions,  merely, 
and  there  was  nothing  to  show  that  they  were 
not  given  in  entire  good  faith.  Indeed,  at 
the  time  of  the  failure,  Moore  was  indebted 
to  the  bank  in  the  sum  of  $14,000,— a  sum 
largely  in  excess  of  the  security  held  by  the 
bank. 

4.  That  certain  goods  seized  by  plaintiff 
under  the  writ  ha<f  been  delivered  to  Moore 
by  the  McFarland  Carriage  Company,  under 
written  contracts,  by  the  terms  of  which  the 
title  to  the  goods  was  to  remain  in  the  car- 
riage company,  and  it  is  urged  that  plaintiff 
had  no  right  to  take  these  goods  under  hia 
writ.    The  right  to  possession  of  these  gooda 
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uader  the  contract  in  question  was  at  the 
date  of  the  assignment  in  Moore.  He  cannot 
be  said  to  have  had  no  interest  in  the  goods, 
and  whatever  interest  he  liad  passed  under 
the  mortfi^age.  Whatever  payments  he  may 
have  made  upon  them  inured  to  the  benefit 
of  the  mortgagee.  The  receiver  took  through 
Moore,  and  subject  to  the  mortgage.  He  can- 
not be  allowed,  in  this  proofing,  to  rep- 
resent the  carriage  company.  The  claim  of 
that  company  is  adverse  to  that  of  the  receiver 
and  the  creditors.  The  carriage  company, 
when  it  asserts  this  claim,  if  it  ever  does, 
will  do  so,  not  as  a  creditor,  but  as  having 


the  title  to  the  goods  In  question.  It  f  orther 
appears  that  the  carriage  company,  on  the 
14th  day  of  October,  1898,  filed  its  claim  aa 
a  creditor  for  the  balance  of  its  aocounti 
without  reference  to  any  claim  of  ownership. 
It  is  not  necessary  to  determine  whether  the 
filing  of  said  claim  was  a  waiver  of  its  rii^ht 
to  claim  title.  It  is  sufficient  that  Moore 
mortgaged  his  interest  in  these  goods— in- 
cluding, as  an  incident,  the  right  of  pos- 
session— to  plaintiff. 
The  judgment  %$  afflnned. 

The  other  Justices  concurred. 
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TtM  Tested  ri^t  to  »  delbnee  under  the 
statute  of  llmitatioiis  after  bar  of  a  cause 
of  action  is  complete,  to  protected  a^inst  subse- 
queot  changes  in  the  law  by  the  oonftitatlonal 
provision  that  all  '*rishu**shaUoontlnue  valid. 

(Februarys,  1808.) 

APPEAL  by  plaintiff  from  a  Jodgment  of 
the  Louisyille  Law  and  Equity  Court  in 
faTor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  tuleged  to 
have  been  caused  by  defendant's  negligence. 
Jfflrmed. 

The  facts  are  stated  In  the  opinion. 

Mewn,  Thomas  F.  Harffis.  Osear 
Tamer,  Jr.,  and  Matt  O'Doherty  for 
sppellant. 

Mr,  H.  8.  Barker  for  appellee. 

Pajrnter,  «7.,  delivered  the  opinion  of  the 
court: 

On  the  20th  day  of  January,  1891,  this  ac- 
tion was  brought  by  the  appellant,  Mary  L. 
O.  Lawrence,  against  the  citv  of  Louisville 
for  damages  for  personal  injury  alleged  to 
have  been  caused  by  the  neglect  of  the  city 
in  the  erection  and  use  of  its  bridge  at  the 
east  terminus  of  Breckenridge  street,  and 
that  the  bridge  was  defective  and  perilous, 
which  could  be  and  was  discovered  bv  the 
city ;  that  on  the  2d  dav  of  June,  1800,  she 
was  run  over  on  the  briage,  by  reason  of  the 
defect  in  the  construction  and  condition  of 
the  bridge,  and  her  leg  was  so  mangled  and 
injured  Uiat  it  became  necessary  to  amputate 
it.  Among  other  defenses  made  by  the  city 
was  that  more  than  six  months  had  elapsed 
from  the  time  the  cause  of  action  accrued  be- 
fore the  action  was  instituted,  and  it  pleaded 

KoTi.~For8ome  authorities  on  the  freneral  sub- 
ject of  vested  rlshts,  see  noU  to  Franklin  County 
Grammar  School  ▼.  Bailey  (Yt.)  10  L.  R.  A.  40ft. 

For  remedy  as  part  of  the  obligation  of  a  con- 
tract within  constitutional  protection,  see  fiotet  to 
Phloney  v.  Phinney  (Me.)  4  L.  B.  A  MS,  and  Best 
V.  Baum«ardner  (Fa.)  IL.  B.  A.  866L 

i»7L.R.A. 


the  statute  of  limitation  aa  a  bar  to  the  ao> 
tion.  The  statute  relied  upon  is  an  amend- 
ment to  the  charter  of  the  city  of  Louisvilla^ 
approved  March  29,  1882,  and  r^ds  as  fol* 
lows :  "  No  action  foi'  damages  of  any  char- 
acter whatever  to  either  person  or  property^ 
shall  be  instituted  or  maintained  against  the 
city,  unless  such  action  be  commenced  with- 
in six  months  after  the  accrual  of  the  causo 
of  action.  ...  A  demurrer  was  filed  to 
the  paragraph  of  the  answer  pleading  this 
statute  as  a  bar  to  the  action.  The  court 
overruled  the  demurrer.  Plaintilt  declining 
to  plead  further,  the  petition  was  dismis86(L 
To  review  this  action  of  the  court  the  cause 
is  before  this  court.  The  demurrer  was  over- 
ruled in  January,  1892.  The  statute  of  lim- 
itation, ifipra^  was  held  by  this  court  to  be 
constitutional  in  the  case  of  Pretion  v.  Louis- 
ffille,  84  Ey.  118.  This  court  held  a  similar 
statute  in  relation  to  the  city  of  Covington 
to  be  constitutional.  Ckmngion  v.  Hoaaiey, 
88  Ky.  444.  It  is  insisted  by  counsel  for  ap- 
pellant that  this  statute,  supra,  which  barred 
the  action  because  it  was  not  brought  with- 
in six  months,  was  not  in  force  when  the  de- 
murrer was  overruled  bv  the  court,  but  that 
the  general  limitation  law  of  the  state  was 
then  applicable,  which  did  not  bar  an  action 
for  such  injuries  for  one  year  after  the  cause 
of  action  accrued.  The  present  constitution 
was  adopted  September  vS,  1891.  It  is  con- 
tended that  by  the  schedule  of  the  constitu- 
tion all  laws  not  inconsistent  therewith  shall 
remain  in  force  until  altered  or  repealed  by 
the  general  assembly;  that  all  actions  not 
inconsistent  with  it  are  construed  as  valid, 
and  all  laws  inconsistent  with  the  constitu- 
tion shall  cease  upon  its  adoption ;  and  that 
as,  by  section  69,  subdiv.  5,  of  the  Consti- 
tution, the  general  assembly  is  prohibited 
from  passing  any  local  or  special  acts  "to 
regulate  the  limitation  of  civil  or  criminal 
causes,"  the  special  statute,  supra,  ceased, 
because  It  is  inconsistent  with  that  constitu- 
tional provision.  It  is  claimed,  as  the  spe- 
cial statute  ceased,  the  general  law  then  in 
force  became  applicable,  and,  as  the  action 
was  brought  within  one  year  from  the  time 
the  cause  accrued,  the  action  was  not  barred. 
In  other  words,  that  the  general  law  became 
retroactive,  and  restored  ner  right  to  main- 
,  tain  her  action,  and  destroyed  the  complete 


1805. 


LaW1«BNCS  v.  LoUIBVILUk 


Ml 


defense  which  the  city  had  to  it.  The  ques- 
tion as  to  whether  or  not  the  special  act  is 
inconsistent  with  the  constitution,  and  ceased 
on  its  adoption,  is  not  decided,  although  the 
court  may  consider  the  question  involved 
Apparently  from  that  point  of  view.  To 
reach  the  conclusion  which  the  court  an- 
nounces in  the  case,  it  is  not  necessary  to 
determine  that  the  special  statute  has  ceased. 
It  is  no  longer  an  open  question  as  to  the 
power  of  the  legislative  branch  of  the  gov- 
ernment to  pass  limitation  laws,  and  to  alter 
or  change  them  by  eztendine  the  time  for 
their  enforcement,  or  it  may  shorten  the  time 
by  giving  a  reasonable  time  for  asserting  the 
riffht.  The  power  to  do  this  before  the  bar 
takes  place  is  conceded.  In  some  cases  ret- 
rospective legislation  may  be  upheld.  How- 
ever, words  of  a  statute  oueht  not  to  have  a 
retrospective  operation  unless  they  are  so 
clear,  strong,  and  imperative  that  no  other 
meaning  can  be  annexed  to  them,  or  unless 
the  intention  of  the  legislature  cannot  be 
otherwise  satisfied.  Mr,  Justice  Paterson  in 
United  States  v.  ffetk,  7  U.  8.  8  Cranch,  809,  2 
L.  ed.  479 ;  Earvey  v.  l^ler,  69  U.  8.  2  Wall. 
847,  17  L.  ed.  875 ;  8ohn  v.  Wat&non,  84  U. 
8.  17  Wall.  596.  21  L.  ed.  787.  While  the 
first  subdivision  of  the  schedule  of  the  con- 
stitution continues  as  valid  all  actions  not 
inconsistent  therewith,  the  same  subdivision 
continues  as  valid  all  rights  not  inconsistent 
therewith.  It  reads  as  follows:  **.  .  . 
All  rights,  actions  .  .  .  not  inconsistent 
therewith  shall  continue  as  valid  as  if  the 
constitution  had  not  been  adopted.  .  .  ." 
At  the  time  of  the  adoption  of  the  constitu- 
tion, the  right  to  plead  the  statute  of  limita- 
tion had  accrued.  It  was  a  complete  bar  to 
the  action.  The  language  of  the  constitution 
ahows  an  intention  to* preserve  that  ''rieht*' 
as  fully  as  the  b  ond  subdivision  provides 
that  ''actions  ami  causes  of  actions,  except 
as  herein  provided,  shall  continue  and  re- 
main unaffected  by  the  adoption  of  this  con- 
stitution." It  follows  that  this  action  was 
unaffected  by  the  adoption  of  the  constitu- 
tion. The  right  to  recover,  or  the  cause  of 
action,  having  been  extinguished  by  the 
lapse  of  time,  the  adoption  of  the  constitu- 
tion did  not  revive  the  right  or  cause  of  ac- 
tion. Evidently  it  was  not  intended  that  it 
flhould  be  done.  The  law  making  branch  of 
the  ffovernment  has  no  more  power  to  destroy 
a  defense  that  has  accrued  than  it  has  to  take 
the  citizen's  property  **  without  due  process 
of  law."  When  one  is  released  from  a  de- 
mand by  the  statute  of  limitation,  his  right 
of  defense  is  as  valuable  as  the  right  to  in- 
stitute the  action.  When  the  defense  has  ac- 
crued, the  right  to  maintain  the  action  is 
destroyed.  When  one  has  occupied  land  ad- 
versely for  a  given  number  of  years,  tibe  stat- 
ute of  limitation  destroys  the  remedy  which 
the  owner  possesses  to  recover  it.  His  riffht 
was  extinguished  by  the  destruction  of  his 
remedy.  The  defense  is  in  the  nature  of  a 
vested  right.  In  the  application  of  the  stat- 
ute of  limitation,  it  is  the  same  whether  the 
suits  arise  ex  contrcKtu  or  ex  delicto.  Moore 
V.  StaU,  43  N.  J.  L.  208,  89  Am.  Rep.  558. 
Thouffh  a  debt  has  never  been  paid,  the  stat- 
ute or  limitation  bars  it  after  a  certain  lapse 


of  time,  and  no  legislative  authority  can  re- 
impose  the  obligation.  The  obligation  can 
only  be  imposed  by  .his  will  and  consent. 
When  one  is  guilty  of  a  tort,  and  immunity 
from  suit  has  arisen  by  operation  of  the  stat- 
ute of  limitation,  the  legislature  cannot  de- 
prive him  of  it,  any  more  than  it  can  the 
debtor  who  has  been  exempted  from  a  de- 
mand by  operation  of  the  statute  of  limita- 
tion. Na-ught  V.  OneaX,  1  111.  29  Appendix, 
was  an  action  for  slander,  and  the  court 
said :  "  If  the  cause  of  action  accrued  one 
year  or  more  before  the  repeal  of  the  statute 
of  limitation,  still  the  old  statute  of  limita- 
tion is  a  good  bar  to  the  action.  It  is  a  com- 
plete bar  before  the  repeal,  and  the  repeal  of 
a  statute  does  not  affect  the  rights  acquired 
under  the  repealed  statute."  In  Moore  v. 
Luee,  29  Pa.  262,  72  Am.  Deo.  629,  the  court 
said :  ''It  is  a  mistake  to  suppose  that  the 
person  barred  by  the  statute  loses -nothing 
but  his  remedy.  The  law  never  deliberately 
takes  away  all  remedy  without  an  intention 
to  destroy  the  right.  Remedies  are  fre- 
quently changed.  One  is  withdrawn  and 
others  remain,  or  one  is  substituted  for  an- 
other. But  when  all  remedies  are  taken  away 
after  a  specified  period  of  neglect  in  assert- 
ing rights,  and  when  this  is  done  for  the 
purpose  of  promoting  the  best  interests  of 
society,  the  right  itself  is  destroyed.  In 
Von  Hoffman  v.  Quincy,  71  U.  8.  4  Wall. 
554,  18  L.  ed.  409,  the  court  said :  "A  right 
without  a  remedy  is  as  if  it  were  not.  For 
every  beneficial  purpose,  It  may  be  said  not 
to  exist."  In  Spreeher  v.  Wakeley,  11  Wis. 
440,  the  court  said:  "And  although  it  is 
generally  true  that  the  statute  only  oars  the 
remedy,  and  does  not  destroy  the  right,  yet, 
when  the  defense  has  been  vested,  no  subse- 
quent revival  of  the  right  to  sue,  as  by  re- 
peal of  the  statute  or  other  act,  without  the 
consent  of  the  party  entitled  to  the  defense, 
could  take  away  or  destroy  such  defense." 
Kent,  Oh,  J. ,  in  Daeh  v.  Van  Kleeek,  7  Johns. 
477,  5  Am.  Dec.  291.  quotes  with  approval 
the  declaration  as  follows:  "A  law  can  be 
repealed  by  the  lawgiver,  but  the  rights 
which  have  been  acquired  under  it  while  it 
was  in  force  do  not  thereby  cease.  It  would 
be  an  act  of  absolute  injustice  to  abolish 
with  the  law  all  the  effects  which  it  pro- 
duced. "  In  Kinsman  v.  Cambridge,  121  Mass. 
558,  it  was  decided  that  the  8tatute  of  1874 
extending  the  time  for  filing  a  petition  for 
damages  for  land  taken  to  widen  a  street  did 
not  revive  an  action  already  barred  by  the 
statute  existing  before  the  new  act  was 
passed.  8utherland,  Stat.  Constr.  ^  480, 
holds  that  there  is  a  vested  right  in  a  defense 
to  an  action,  even  in  the  statute  of  limita- 
tion, when  thereby  the  bar  has  attached. 
Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations  (page  455),  savs:  "Regarding 
the  circumstances  under  which  a  man  may 
be  said  to  have  a  vested  right  to  a  defense 
against  a  demand  made  by  another,  it  is 
somewhat  difficult  to  lay  down  a  compre- 
hensive rule  which  the  authorities  will  jus- 
tify. It  is  certain  that  he  who  has  satisfied 
a  demand  cannot  have  it  revived  against  him, 
and  he  who  has  become  released  from  a  de- 
mand by  the  operation  of  the  statute  of  lim- 


STL-R-A 


86 


m 


Califobnia  Supreme  Court. 


itation  iB  equally  protected.  In  both  cases 
the  demand  is  gone,  and  to  restore  it  would 
be  to  create  a  new  contract  for  the  parties, — 
a  thing  quite  beyond  the  power  of  legisla- 
tion." In  Davii  ▼.  Minora  1  How.  (Miss.) 
188,  28  Am.  Dec.  825,  the  high  court  of  er- 
rors and  appeals  of  Mississippi  decided  that 
a  law  reyiving  the  riffht  of  action  barred  by 
the  statute  of  limitation  is  void.  The  chief 
justice,  in  delivering  the  opinion  of  the 
court,  said :  **  To  my  mind  it  is  clear  that 
the  moment  the  remedy  was  gone,  by  the 
running  of  the  statute,  the  rignt  was  gone 
also,  and  a  right  to  set  this  lapse  of  time  up 
as  a  defense  vested  in  the  opposite  part^,  and 
he  could  not  be  deprived  of  the  privilege, 
without  his  consent,  by  subsequent  litiga- 
tion. This  must  be  the  rule  if  a  defense 
may  form  the  subject  of  a  right,  and  that  it 
may  seems  to  me  to  be  clear."  It  was  de- 
cided in  Thompson  v.  Beiid,  41  Iowa,  48,  that 
the  repeal  of  the  statute  of  limitation  cannot 
act  retrospectively  so  as  to  disturb  rights 
acquired  thereunder,  and  deprive  parties  of 
protection  to  which  they  were  fully  entitled 
under  the  prior  enactment.  Th^  current  of 
decisions  in  other  states  treats  as  a  vested 
right  the  privilege  to  plead  the  statute  of 
limitation  when  it  has  run  and  become  a  bar 
to  a  demand  arising  either  ex  contractu  or  ex 
Mieto.    We  believe  the  right  of  defense  is 


just  as  important  as  the  right  to  bring  an 
action.  When  the  right  to  recover  property 
has  been  extinguished  because  of  the  statute 
of  limitation,  we  say  that  the  one  who  thus 
holds  has  a  vested  right.  He  acquired  it, 
not  by  a  moral,  but  a  legal,  remedy.  He  is, 
then,  beyond  the  power  of  the  legislature  to 
devest  him  of  his  rights  therein,  except  by 
his  consent  or  due  process  of  law.  From  a 
wise  public  policy,  the  legislature  has  de- 
clared that  a  cause  of  action  is  destroyed  by 
certain  neglect,  thus  securing  a  party  a  right 
to  withhold  his  property  from  subjection  to 
a  demand.  The  legislature  has  no  more  right 
in  the  one  than  in  the  other  case,  by  retro- 
spective legislation,  to  destroy  the  right  to 
property ;  each  being  held  by  virtue  of  the 
statute  of  limitation.  The  ri^ht  to  a  defense 
should  be  held  as  inviolate  as  the  rigl  t  of 
action.  When  the  remedy  is  destroyed,  the 
right  to  maintain  the  action  is  extinguished. 

From  the  foregoing  views,  it  will  be  seen 
that  the  court  is  of  the  opinion  that  the  de- 
murrer was  properly  sustained,  although, 
when  the  constitution  was  adopted,  the  six- 
months  statute  of  limitation  may  have  ceased, 
and  the  one  year  statute  become  operative, 
as  to  the  city  of  Ijouisville.  However,  thia 
point  is  not  decided. 

Judgmint  affirmed. 
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1.  An  »ttaeli]iient  of  property  of  an  in- 
solvent bank  whiob  has  failed  and  oioeed  its 
doors  oaoDOt  be  allowed  under  the  Bank  Oom- 
mJasioners*  Act, til,  which  fully  provides  for  the 
winding  up  of  Insolvent  banks  by  oommlflsloners, 
and  takes  them  out  of  the  operation  of  the  in- 
soivent  act  applicable  to  other  corporations. 

8.  The  complalntf  answer,  and  decree 
In  a  snlt  by  the  people  to  wind  np  an 
insolvent  bank  are  admissible  in  evidence 
agaiDSt  the  plaintiff  in  an  attachment  against 
such  bank  to  show  that  its  property  baa  been 
placed  beyond  the  reach  of  attachment. 

(February  5,  1806). 

APPEAL  hy  plaiotiff  from  a  Judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco,  dissolving  attach- 
ments which  they  had  sued  out  against  the 

NOTs.— As  to  preferences  of  creditors  of  insol- 
vent corporations  in  sreneral  whether  by  means  of 
Judicial  proceedings  or  otherwi8e,8ee  note  to  Lyons- 
Thomas  Hardware  Ck>.  v.  Perry  Stove  MfK.  Co. 
(Tex.)22L.R.  A.8Q2. 

The  above  case  is  an  unusual  one  in  holding,  by 
virtue  of  the  California  statute,  that  recognized 
insolvency  without  any  proceedings  to  wind  up  the 
corporation  defeats  the  remedy  of  attachment  in 
case  of  banka. 
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assets  of  the  bank  which  had  become  Insolvent. 
AfflTtned. 

The  facts  are  stated*  in  the  commissioner't 
opinion. 

Mesers,  A.  Barnard,  Thomas  A.  Cator» 
and  W.  H.  Hntton,  for  appellants: 

The  time  when  attacbment  ceases  to  be 
proper  should  be  the  commencement  of  the 
proceeding  uuder  the  act  to  have  the  bank  ad- 
Judged  insolvent 

Ifp  to  the  15th  day  of  August,  1898,  the 
Pacific  Bank  was  transacting  its  usual  busi- 
ness. The  right  of  attachment  then  clearly 
existed;  the  16th  day  of  October,  1808,  did  not 
dissolve  them. 

People  V.  San  FraneUeo  City  d  County  Super. 
Ct.  100  Cal.  120. 

The  attachments  stand  in  precisely  the  same 
position  that  they  would  if  a  receiver  were  in 
the  bank.  The  receiver  takes  the  property 
subject  to  attachment  liens. 

Von  Roun  v.  San  Francisco  Super.  Ct.  59 
Cal.  860;  Hubbard  v.  Hamilton  Bank,  7  Met. 
840;  Arnold  v.  Weimer,  40  Neb.  216:  Arnold 
V.  Qlobe  Investment  Co.  Id.  225;  Breene  v. 
Merchants  dh  Mechanics  Bank,  11  Colo.  97; 
Jones  V.  Bank  of  LeadviUe,  10  Colo.  464;  Ver- 
mont Marble  Co.  v.  San  Francisco  City  ^ 
County  Super.  Ct.  99  Cal.  581. 

The  bank  commissioners'  act  is  a  special 
statute  and  must  be  strictly  construed. 

Long  V.  San  Francisco  City  A  County  Super. 
Ct.  102  Cal.  452:    PecpU^s  Home  Sav.  Bank  v. 
San  Francisco  City  S  County  Super.  CL  103» 
Cal.  27. 


Cbai?b  t.  Pacific  Bajtx. 


Mm&n,  Sawyer  4fti  Bumettf  Dunn  ^ 
HePlke*  and  w.  T.  Banr®tt»  for  respond- 
ents: 

The  bank  Is  in  liquidation  under  the  bank 
oommiaslonera'  act,  and  the  judgment  of  the 
■uperior  court  relates  to  the  time  the  bank  be- 
came insolvent,  which  was  prior  to  the  attach- 
ments. 

First  Nat.  Bank  of  8elma  y.  CW9y,  88  T7.  S. 
81  WalL  e09,  22  L.  ed.  687;  NaUonal  Shoe  dt 
Leather  Bank  ▼.  Mechanics  Nat,  Bank  of  New- 
mrk,  89  N.  T.  467;  Centrai  Nat,  Bank  v.  Rich- 
land  Nat.  Bank  of  MantfiM,  52  How.  Pr. 
186;  TeajfiA  y.  San  PYaneieeo  City  d  County 
Buper,  Ct,  100  Cal.  106. 

The  object  of  the  commissioners'  bank  act 
Ib  to  have  the  assets  of  the  Pacific  Bank  ap- 
plied ratably  to  the  payment  of  its  debts;  to 
place  each  creditor  on  an  equal  footing. 

Atty-Gen,  y.  ContinentalJJ,  ln».  Oo.  63 How. 
Pr.  22. 

Under  the  bank  commissioners'  act  the  as- 
eets  of  the  bank  are  In  the  custody  of  the  law, 
under  the  superyision  of  the  commissioner  and 
no  Judgment  can  be  rendered. 

Those  actions  must  abate  because  it  would 
be  an  Idle  thing  for  the  court  to  render  a  Judg- 
ment and  then  not  be  able  to  enforce  it. 

Freeman,  Executions,  §  120;  Jackson  y. 
Lahee,  114  111.  287;  Texas  Trunk  B,  Co,  y. 
Lewis,  81  Tex.  1;  Edtoards  y.  Norton,  56  Tex. 
405;  Bowker  y.  Hill,  60  Me.  172;  Columbian 
Book  Oo,  y.  Be  Qolyer,  115  Mass.  69;  Pipher 
T.  Fordyce,  88  Ind.  486;  Hamilton-Brown  &ioe 
Oo,  y.  Mercer,  84  Iowa,  587;  WistoallY,  Samp- 
mm,  65  U.  S.  14  How.  52, 14  L.  ed.  822. 


C,  filed  the  following  opinion : 
Appeal  from  an  order  dissolying  an  attach- 
ment. On  the  10th  day  of  August,  1898,  the 
plaintiff  brought  his  action  in  the  superior 
court  of  the  city  and  county  of  San  Francisco 
to  recoyer  from  the  defendant,  a  banking  cor- 

S oration,  a  certain  sum  alleged  to  haye  been 
eposited  with  it  as  a  commercial  deposit, 
and  on  the  same  day  procured  a  writ  of  at- 
tachment to  issue  in  said  action,  and  which 
was  on  the  same  day  levied  upon  assets  of  said 
bank  suflScient  to  cover  his  claim.  On  No- 
vember 17,  1898,  the  defendant  served  upon 
plaintiff  notice  of  a  motion  to  dissolve  said 
attachment,  ^upon  the  ground  that  the  at- 
tachment was  improperly  issued  and  levied, 
and  on  the  ground  thht  said  attachment  la 
dissolved  by  operation  of  law,  by  reason  of 
the  transaction  of  unsafe  business  and  the  In- 
solvency and  suspension  of  business  by  said 
Pacific  Bank,  defendant,  prior  to  the  is- 
suance of  said  attachment,  and  by  reason  of 
the  Judgment  of  said  superior  court,  duly 
made  and  entered,  that  It  was  unsafe  for  said 
bank  to  continue  business,  and  that  said  bank 
was  insolvent,  and  enjoining  said  bank  from 
transacting  business."  Said  motion  was 
based  upon  aflSdavits  served  therewith,  and 
upon  the  records  and  papers  in  said  superior 
court  in  the  action  entitled :  **  The  People, 
etc.,  y.  Bndflc Bank,  No.  42,868."  The  af- 
fidayit  of  A.  Gerberding  read  In  support  of 
said  motion  shows,  in  substance,  the  follow- 
ing facts:  That  from  January  5,  1891,  he 
was  a  member  of  the  state  board  of  bank  com- 
missioners; that  the  defendant  was  incor- 
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porated  in  1868»  under  an  act  of  the  legisla- 
ture entitled  ^'An  act  to  provide  for  the 
formation  of  corporations  for  the  accumula- 
tion and  investment  of  funds  and  savings, " 
approved  April  11,  1862,  under  the  name  and 
style  of  the  Pacific  Accumulation  &  Loan 
Company,  with  a  capital  stock  of  |1,000,«- 
000 ;  that  in  1866  the  name  of  said  corpora- 
tion was  changed  to  that  of  the  Pacific  Bank, 
under  an  act  of  the  legislature  approved 
March  81,  1866,  authorizing  it  to  change  ita 
name ;  that  said  corporaticm  closed  its  Tioora 
for  business,  and  wholly  suspended  payment 
of  its  debts,  dues,  and  liabilities,  on  the  28d 
day  of  June,  1898,  and  has  not  since  resumed 
payment;  that  on  said  last- mentioned  day 
said  bank  held  in  trust  for  persons,  partner- 
ships, and  corporations  an  aggregate  fund 
amounting  to  about  |1,868,&1.45;  that, 
prior  to  said  last- mentioned  day,  said  bank 
commissioners  examined  said  bank,  and  found 
that  it  had  been  guilty  of  a  violation  of  law 
In  conducting  business  contrary  to  its  articles 
of  incorporation  in  an  unsafe  manner,  and  so 
as  to  seriously  jeopardize  the  capital,  prop- 
erty, and  business  of  the  bank,  and  thereupon 
directed  it,  by  an  order  addressed  to  it,  to 
discontinue  such  Illegal  and  unsafe  practices, 
and  to  conform  to  the  requirements  of  ita 
charter,  but  that  the  bank  refused  and  ne- 
glected to  comply  with  said  order;  that  on 
said  28d  day  of  June,  1893,  the  indebtedness 
of  said  bank  was  largely  in  excess  of  the  rei^ 
sonable  and  actual  value  of  its  assets;  that 
the  entire  capital  stock,  together  with  the 
surplus,  had  become  completely  exhausted, 
and  that  the  directors  ana  stockholders  ne- 
glected and  refused  to  pay  In  said  depleted 
stock,  or  any  part  of  it,  and  ^'that  on  said 
28d  day  of  June,  1898.  said  Pacific  Bank  waa 
wholly  insolvent  and  remains  so  insolvent  ;** 
that  the  commissioners  reported  the  condition 
of  the  bank  to  the  attorney- general,  as  re- 
quired by  law;  that  said 'attorney*  general 
commenced  an  action  in  the  superior  court 
on  the  14th  day  of  October,  1898,  entitled, 
•*  T^  People  of  the  8taU  of  California  v.  The 
Pacific  Bank,  a  Corporation,  etal.,"  In  which 
action  it  was  decreed  on  November  8,  1898» 
that  said  bank  was  insolvent,  etc.,  and  en- 
Joining  it  and  its  officers  from  transacting 
any  further  business.  The  complaint  in  said 
action  of  People  v.  Pacific  Bank  alleged  sub- 
stantially the  facts  stated  in  the  foregoing 
affidavit  of  Mr.  Gerberding.  and,  In  addition, 
specified  particular  acts  of  mismanagement 
and  of  losses  sustained  by  the  bank,  and  ita 
insolvency.  The  answer  of  the  bank  in  that 
case  denied  all  acts  of  fraud  and  mismanage- 
ment, admitted  its  insolvency,  and  alleged 
that  the  interest  of  the  creditors  and  stock- 
holders required  that  the  bank  should  be  en- 
Joined  from  the  transaction  of  any  further 
business,  and  that  its  business  and  affairs 
should  be  closed  under  the  provisions  of  the 
bank  commissioners'  act.  This  answer,  it 
was  further  alleged,  was  duly  authorized  by 
vote  of  the  board  of  directors. 

Appellant  excepted  to  the  reading  of  the 
said  complaint,  answer,  and  decree  in  sup- 

gort  of  said  motion,  upon  the  ground  that 
e  was  not  a  party  to  said  action,  and  was 
not  bound  by  the  proceedings  tiierein.    The 
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affidavits  read  by  appellant  in  opposition 
to  the  motion  did  not  deny  that  the  Pacific 
Bank  was  insolvent  on  the  28d  day  of  June, 
1898,  which  was  prior  to  the  issuance  of 
the  attachment,  nor  that  said  bank  was  in- 
corporated under  the  Act  of  1862,  providing 
for  the  formation  of  corporations  "for  the 
accumulation  and  investment  of  funds  and 
savings"  (Stat.  1863,  p.  199),  but  alleged 
that  it  conducted  the  business  of  a  commer- 
cial bank,  and  no  other,  and  advertised  and 
held  itself  out  as  ^'the  oldest  chartered  com- 
mercial bank  on  the  Pacific  coast ;"  that  the 
claim  upon  which  his  attachment  issued  was 
a  balance  due  him  upon  an  ordinary  commer- 
cial deposit ;  and  upon  these  facts  appellant 
contends  that  the  property  and  assets  of  the 
bank  were  properly  subject  to  attachment, 
and  that  the  court  erred  in  dissolving  it; 
while  counsel  for  respondent  contend  (1)  that 
the  Pacific  Bank  is  a  savinjips  bank ;  that  the 
Act  of  1862,  under  which  it  was  organized, 
declared  that  **  the  capital  stock  and  assets 
of  the  corporation  shall  be  a  security  to  de- 
positors who  are  not  stockholders,  ^  and  that 
such  security  is  sufficient  to  prevent  an  at- 
tachment under  section  588  of  the  Code  of 
Civil  Procedure ;  and  (3)  that,  at  the  time 
respondent  moved  to  dissolve  the  attachment, 
the  bank  was  in  liquidation  under  the  bank 
commissioners*  act,  and  that  the  Judgment  of 
the  superior  court  in  the  case  of  PeopU,  ex  rel. 
Bank  Cammiidaneri  v.  Pacific  Bank,  rendered 
November  8,  1898,  related  back  to  the  time 
the  bank  became  Insolvent,  viz.  June  38, 
1898,  which  was  prior  to  the  attachment. 
Whether  the  Pacific  Bank  should  be  held 
to  have  been  a  commercial  bank  or  a  savings 
bank  is  an  important  question,  in  some  as- 
pects affecting  the  settlement  and  adjustment 
of  its  affairs ;  but,  so  far  as  this  appeal  is 
concerned,  I  think  it  immaterial,  and  there- 
fore not  necessary  to  be  considered  or  decided ; 
for  if  it  were  beyond  doubt  or  question  that 
it  not  only  conducted  its  business  as  a  com- 
mercial bank,  but  was  chartered  as  such,  I 
think  the  attachment  was  properly  dissolved. 
Under  the  act  creating  a  board  of  bank  com- 
missioners, and  prescribing  their  duties  and 
powers  (Stat.  1877-78,  p.  740),  and  the 
amendments  thereof  (Stat.  1887,  p.  90) ,  the 
state  not  only  requires  all  banks,  including 
commercial  as  well  as  savings  banks,  to  re- 
port twice  each  year,  under  oath,  to  said 
iMiard,  their  financial  condition,  but  through 
said  board  exercises  the  high  prerogative 
power  of  visitation  without  notice,  and  of 
making  an  independent  examination  of  its 
books,  papers,  bonds,  and  all  securities,  "to 
ascertain  the  condition  of  every  such  corpora- 
tion, its  solvency,  its  ability  to  fulfill  all 
its  obligations  and  report  its  condition  to 
the  attorney -general  as  soon  as  practicable 
after  such  examination. "  Stat.  1887,  p.  91, 
g  4.  Section  11  of  said  Act,  as  amended 
(Stat  1887,  p.  91),  further  prescribing  the 
powers  and  duties  of  said  board  and  of  the 
attorney-general,  and  the  mode  of  liquidation 
of  insolvent  banking  corporations.  Is  quoted 
in  full  in  Psople  v.  San  Francisco  uity  4b 
County  Super.  Ot, ,  100  Cal. .  at  pages  111-114, 
and  need  not  be  inserted  here.  It  will  there 
be  seen  that  If  the  commissioners  find  that 
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the  bank  has  been  violating  its  charter  or 
the  law,  or  is  conductinir  its  busineea  in  an 
unsafe  manner,  they  shall  by  order  direct  the 
bank  to  discontinue  such  practices ;  and  if 
the  bank  refuses  to  comply  with  such  order, 
and  if  it  shall  appear  to  Uie  commissioners 
that  it  is  unsafe  for  such  bank  to  continue  to 
transact  business,  thev  shall  notify  the  at- 
torney-j^eneral  of  such  fact,  who,  after  ex- 
amination, in  his  discretion  may  commence 
suit  to  enjoin  and  prohibit  the  transaction  of 
any  further  business ;  and  if  the  court  Is  of 
opinion  that  it  is  unsafe  for  the  parties  in- 
terested, or  for  such  corporation,  to  continue 
to  transact  business,  and  that  such  corpora- 
tion is  insolvent,  he  shall  grant  the  injunc- 
tion, and  direct  the  bank  commissioners  to 
take  such  proceedinffs  against  such  corpora- 
tion as  may  be  decided  upon  by  its  creditors. 
This  section  further  fixes  the  time  within 
which  liquidation  shall  be  accomplished ;  that 
the  commissioners  shall  have  a  general  super- 
visory control  thereof,  mav  extend  the  time 
for  final  settlement,  shall  aesignate  the  num- 
ber of  officers  and  employes  necessary  to  close 
up  the  business  of  the  corporation,  and  fix  the 
salaries  of  the  same:  and  imposes  heavy 
penalties,  by  fine  or  imprisonment,  or  both, 
upon  any  officer  or  employ^  of  anv  insolvent 
corporation  mentioned  in  the  act  ir  they  shall 
disregard  or  refuse  to  obey  the  directions  of 
the  bank  commissioners  given  in  accordance 
with  the  provisions  of  the  act. 

It  needs  no  argument  to  show  that  the  exer- 
cise of  the  sovereign  power  of  the  state  over 
such  corporations  In  the  manner  above  in- 
dicated IS  Intended  for  the  protection,  not 
only  of  the  stockholders,  but  especially  for 
the  protection  of  depositors  and  all  others 
transacting  business  with  or  through  the 
bank.  In  BaopU  v.  San  FrancMoo  City  dt 
Ckntnty  Super,  Ct.,  supra,  certain  creditors  of 
tiie  Pacific  Bank,  the  respondent  here,  filed 
a  petition  in  insolvency  against  said  bank, 
under  the  Insolvent  Act  of  1880 ;  and  the  case 
there  was  an  application  on  relation  of  the 
bank  commissioners  for  a  writ  of  prohibition 
to  prevent  the  superior  court  from  proceeding 
under  the  insolvent  act  against  the  bank. 
After  quoting  said  section  11  of  the  Bank 
Commissioners*  Act,  the  court  said:  ^'We 
have  no  doubt  that  this  section  was  intended 
by  the  legislature  to  provide  for  every  case 
involving  the  winding  up  of  the  business  of 
a  banking  corporation,  and  that  it  necessarily 
supersedes  the  provisions  of  the  insolvent  adt 
of  1880  so  far  as  this  class  of  corporations  is 
concerned."  This  conclusion  was  approved 
in  Long  v.  San  Francisco  City  A  County 
Super,  a.  103  Cal.  449.  The  case  of  Peo- 
pie  V.  San  Francisco  City  A  County  Super. 
Ct.,  supra,  seems  to  me  to  be  conclusive 
of  the  question  involved  in  this  case.  If  the 
bank  commissioners'  act  operates  to  take 
banks  out  of  the  operation  of  the  insolvency 
act,  the  proceedings  under  which,  though 
summary  and  expensive,  result  in  the  equal 
distribution  of  its  assets  among  its  creditors, 
it  is  equally  clear  that  it  was  not  intended 
that  the  moment  a  bank  closed  its  doors  its 
assets  should  be  the  prey  of  the  first  creditors 
who  should  secure  the  issuance  of  attach- 
ments, and  thus  permit  its  assets  to  be  con- 
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Terted  into  moDey  by  a  atill  more  expeDsive 
process,  and  that  the  proceeds  should  be  ap- 
plied to  the  payment  In  full  of  these  attach- 
ments, leaving  other  creditors,  who,  by  rea- 
son of  distance  or  otherwise,  should  not  be 
informed  of  the  bank's  condition,  or  be  able 
to  secure  the  prompt  issuance  of  an  attach- 
ment, wholly  without  a  right  to  share  in  its 
assets.  The  great  care  and  supervision  exer- 
cised by  the  state  over  banking  corporations 
through  the  board  of  bank  commissiooers  in- 
dicates a  different  purpose  than  that  the 
commencement  of  proceedings  by  the  state 
through  the  attorney -general  should  be  a 
mere  signal  to  conveniently  located  creditors 
to  absorb  the  bank's  assets  by  means  of  writs 
of  attachment,  to  the  exclusion  of  equally 
meritorious  creditors  less  favorably  located. 
The  direction  of  the  statute  is  that  if  the 
court  should  be  of  the  opinion  that  it  is  un- 
safe for  the  corporation  to  continue  to  transact 
such  business,  and  that  it  is  insolvent,  an 
injunction  shall  be  issued,  and  thereupon 
"said  judge  shall  further  direct  said  com- 
missioners to  take  such  proceedings  against 
such  corooration  as  may  be  decided  upon  by 
its  creditors;"  thus  clearly  showing  that  the 
creditors— all  the  creditors — are  interested  in 
and  affected  by  the  proceedings  in  liquida- 
tion, and  are  to  be  equally  protected. 

Appellant  contends,  however,  that  the 
right  of  attachment  is  a  positive  statutory 
right,  and  that  the  bank  commissioners'  act 
makes  no  provision  for  dissolving  attach- 
ments levied  before  the  machinery  of  the  act 
was  put  in  motion  by  the  commencement  of 
the  action  by  the  people.  But,  before  the 
attachment  was  levied,   the  bank  had  sus- 

{ tended  and  closed  its  doors.  Tiie  affidavits 
n  support  of  the  motion  not  only  state  that 
fact,  but  also  that  it  was  in  fact  insolvent, 
and  these  facts  are  not  denied.  Under  these 
circumstances,  the  right  of  attachment  did 
not  exist.  Section  21  of  said  Bank  Commis- 
sioners' Act  (Stat.  1877-78,  p.  745)  declares 
that  "all  acts  are  hereby  repealed  in  so  far 
as  they  are  inconsistent  with  the  provisions 
of  this  act.^  It  requires  no  argument  to 
■how  that  the  right  of  attachment  under  the 

{provisions  of  the  Code  of  Civil  Procedure  is 
nconsistent  with  the  machinery  of  the  bank 
commissioners'  act,  as  well  as  with  its 
obvious  purpose  and  intent.    The  state  never 


intended  that  after  the  continued  exercise  of 
its  high  prerogative  powers  for  the  safety  of 
all  depositors  and  creditors,  as  well  as  stock- 
holders, its  purpose  should  be  Uiwarted  by 
the  seizure  oi  the  assets  of  the  bank  by  one 
or  more  creditors,  perchance  through  the  con- 
nivance of  one  of  its  officers  or  employes. 
In  the  later  case  of  FeopU*i  Home  8ae.  jSank 
V  San  Francisco  Oity  db  County  Super.  Ot,, 
108  Cal.  27,  a  case  involving  the  construction 
of  the  bank  commissioners'  act,  the  court 
said:  ''The  attorney- general  is  authorized 
to  proceed  against  the  corporation  alone,  and 
for  the  sole  purpose,  in  effect,  of  winding 
up  its  business.  In  other  words,  he  represents 
the  interests  of  the  people  in  a  matter  of 
public  concern." 

Appellant's  exceptions  to  the  complaint* 
answer,  and  decree  in  the  case  of  People  v. 
Paeific  Bank,  cannot  be  sustained.  As  the 
suit  was  by  the  people  under  a  statute  au- 
thorizing it,  and  for  the  purposes  herein- 
before stated,  the  judgment  aeclaring  the 
bank  insolvent  is  conclusive  for  all  the  pur- 
poses of  the  act,  and  binding  upon  appellant, 
so  far  at  least  as  concerns  his  right  to  main- 
tain his  attachment ;  and  the  pleadings  were 
properly  read,  for  the  purpose  of  sbowinff 
that  the  judj2:ment  of  insolvencv  was  rendered 
in  a  case  within  the  statute.  If  it  were  other- 
wise, since  the  affidavit  of  Mr.  Gerberding 
that  the  bank  was  in  fact  insolvent  on  June 
33,  and  ever  since  remained  so,  was  not  con- 
troverted the  order  dissolving  the  attachment 
might  have  been  properly  sustained  without 
the  evidence  excepted  to,  and,  if  so,  appel- 
lant was  not  preluaiced  by  its  admission.  As 
our  conclusion  is  based  upon  the  force  and  ef- 
fect of  the  bank  commissioners'  act,  and  pro- 
ceedings thereunder,  a  review  of  the  numer- 
ous cases  cited  by  appellant  which  do  not  refer 
to  this  statute  coula  not  be  profitable.  The 
order  appealed  from  should  be  affirmed,  but 
without  costs  to  either  party,  the  parties  hav- 
ing so  stipulated. 

We  concur:    Vaneliel^  0.;  Semrlth  0, 

Per  Curiaas: 

For  the  reasons  given  in  the  foregoinff 
opinion,  the  order  appealed  from  is  afflrmedt 
without  costs  to  either  party. 

Petition  for  rehearing  in  banc  denied. 
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FIRST  NATIONAL  BANK  OP  JOHNSON 

CITY 

£.  B.  MANN  et  al. 

( Tenn ) 

1.  The  dlfl'ereiiee  between  the  cash  and 
the  credit  priee  on  a  sale  of  property  may 


be  pat  iDto  the  form  of  interest  on  a  note  giveo 
for  the  purchase  price  without  vlolatlnir  the 
usury  law  although  tbe  per  cent  afcreed  upon  Is 
greater  than  the  lawful  rate  of  Interest. 

8.  Payment  of  a  principal  debt  pendinir 
■ait  on  a  note  held  only  as  collateral  security 
leaves  It  subject  to  any  defense  tbat  existed 
against  tbe  pledgeor  although  the  suit  may  be 
oontinued. 


Nova— DMiry  fn  de^tfrred  vaymenU  of  purchase 

mcneu. 

flBST  Nauowaij  Bank  v.  Makn  and  PsopXiB^s 
Bank  v.  Jaokson  fairly  represent  the  distinction 
which  runs  through  the  decisions  upon  this  subject. 
The  one  line  holds  tbat  there  may  be  a  cash  and  a 
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credit  price  for  property  and  that  the  adontion  of 
the  latter  will  not  be  usurious  although  it  Is  made 
up  of  the  cash  price  plus  interest  at  an  illegal  rate. 
The  other  line  holds  that  illegal  interest  cannot  be 
reserved  upon  the  purchase  price  although  it.is  pn^ 
vided  for  in  the  contract  of  sale.    The  distinotlon 
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8*  The  fact  that  in  asiiig^  a  blank:  fbrm* 
a  note  is  on  its  fiBrce  dated  at  a  certain 
place  and  made  payable  there  does  not  preveDt 
n  from  bein^  considered  a  contract  of  another 
state  in  which  tt  was  delivered  when  such  was  the 
Intention. 

(October  80, 18M.) 

CROSS-APPEALS  by  complainant  and  de- 
fendant Mann  from  a  decree  of  the  Chan- 
cery Court  for  Knox  County  rendered  in  an 
action  brought  to  compel  payment  of  a  prom- 
issorv  note,  the  complainant  appealing  from  so 
much  of  the  decree  as  held  that  it  had  not  suf- 
ficient interest  to  maintain  the  suit,  and  de- 
fendant Mann  appealing  from  so  much  of  the 
decree  as  overruled  his  demurrer  to  the  bill. 
Beversed, 

The  facts  are  stated  in  the  opinion. 

JfeMTf.  Kirkpatrick,  Williams  ft  Bow- 
man, for  complainant: 

The  note  being  given  in  part  payment  for  a 
stock  of  furniture  and  the  rate  at  eight  per 
cent  per  annum  being  contracted  for  in  the 
preliminary  negotiations  of  the  sale,  the  note  is 
not  usurious  in  Tennessee,  where  the  legal 
rate  of  interest  is  six  per  centum. 

Oarrityv.  Cripp,  4Baxt.  86;  Brown  y.  Gard- 
ner, 4  Lea,  145;  Reger  v.  (/Neal,  6  L.  R.  A. 
427,  88  W.  Va.  169. 

Recovery  upon  the  collateral  note  by  the 
pledgee,  does  not  depend  upon  the  maturity 
of  the  original  or  principal  debt;  nor  is  such 
recovery  limited  to  the  amount  of  the  principal 
debt. 

Jones,  Pledges,  g  664. 

The  suit  by  the  pledgee  upon  the  collateral 
note  ought  not  to  be  defeated  by  the  payment 
of  the  principal  debt  after  the  suit  is  brought. 
The  recovery  would  of  course  be  in  the  name 
of  the  complainant  bank,  but  in  trust  for  the 
pledgeor. 

Logan  y.  CaiteU,  88  Pa.  288,  82  Am.  Rep. 
468;  Bouser  y.  Smuer,  48  Ga.  416;  Jones, 
Pledges,  §  664. 

Mr,  J.  W.  Crumley  also  for  complainant 

Messrs,  Williams,  BCenderson  ft  Davis 
for  defendant 

Wilkes,  J,,  delivered  the  opinion  of  the 
eourt: 

This  is  an  action  upon  a  note  in  the  fol- 
lowing words : 


**  t2, 668. 00.  EnozTille,  Tenn. ,  May  lltii, 
1891. 

**  Eighteen  months  after  date  I  promise  to 
pay  to  the  order  of  R.  G.  Johnson  $2, 668.00, 
at  Holston  Banking  &  Trust  Company,  value 
received,  with  interest  at  8  per  cent  per  an- 
num. B.  B.  Mann.''  Indorsed:  "W.  W. 
Aveiy.    R.  G.  Johnson." 

The  note  was  not  paid  at  maturity,  and 
was  duly  protested,  and  notice  given,  and 
the  bill  ii  filed  against  the  maker  and  in- 
dorsers  by  the  First  National  Bank  of  Joiin- 
son  City  and  E.  S.  Wolfe.     The  bill  alleges 
that  the  note  was  executed  as  part  of  the 
consideration  for  a  stock  of  furniture   in 
Asheville,  N.  0.,  and  was  indorsed  to  com- 
plainant in  due  course  of  trade  for  value  and 
before  maturity ;  that  while  the  note  on  its 
face  purports  to  be  executed  at  Knox vi lie, 
Tenn.,  it  was  in  fact  executed  with  reference 
to  the  laws  of  North  Carolina,  whic^  permit 
the  charge  and  collection  of  8  per  cent  per 
annum  as  interest,  and  said  note  was  intended 
to  be  and  was  in  fact  a  North  Carolina  con- 
tract; that  the  stock  of  furniture  was  sold 
on  terms  of  part  cash  and  the  balance  on  a 
credit,  and  the  rate  of  interest  provided  for 
in  said  note  was  but  a  means  oi  compensat- 
ing for  the  time  granted  for  the  payment  of 
the  balance  of  the  purchase  price,  and  was 
in  no  sense  meant  to  be  a  charge  for  the  use 
of  money,  and  is  not  in  either  aspect  usuri- 
ous, but  is  a  property  contract     The  bill 
further  alleges  that,  in  addition  to  the  trans- 
fer of  the  note,  the  claim  of  Johnson  against 
Mann,  based  on  the  original  consideration, 
has  been  transferred  to  complainant,  and  it 
has  been  requested  to  bring  tiie  suit  by  said 
Johnson.    The  prayer  is  for  judgment  on 
the  note  and  8  per  cent  interest  and  protest 
fees,  or,  in  the  alternative,  for  Uie  amount 
of  the  original  consideration ;  the  recovery 
to  go  into~the  hands  of  the  bank,  to  be  dis- 
bursed according  to  the  rights  of  the  parties. 
The  parties  were  served  except  Avery,  who 
appears  not  to  have  b^n  found,  and  no  fur- 
ther action  appears  to  have  been  taken  as  to 
him.    Johnson  answered,  admitting  the  exe- 
cution of  the  note  and  the  consideration,  and 
that  it  was  a  North  Carolina  contract,  and 
that  under  the  laws  of  that  state  8  per  cent 
was  legal  interest ;  that  the  note  was  trans- 


seems  to  be  rather  fine  at  firstbut  further  consider- 
ation may  show  it  to  be  substantial.  In  the  ODe  case 
the  purchaser  pays  a  definite  price  for  the  privilege 
of  makinflr  his  payments  at  a  definite  time  in  the 
future.  Default  of  payment  then  will  subject  him 
only  to  payment  of  legal  interest  until  the  pay- 
ment Is  made.  In  the  other  case  the  purcbuBUBer 
gets  no  advantage  from  the  high  interest.  He 
may  pay  whenever  he  can  and  the  amount  of  lUe- 
gal  interest  which  he  will  pay  will  vary  with  the 
time  and  the  whole  transaction  is  in  reality  nothing 
more  than  a  usurious  contract 

MdMng  interest  a  part  of  the  jmrehase  price. 

Some  of  the  courts  have  taken  the  position  that 
the  transaction  would  not  be  within  the  usury 
laws  if  the  agreement  for  illegal  Interest  was  made 
a  part  of  the  purchase  price  of  the  property. 

Making  the  interest  part  of  the  purchase  price 
will  prevent  the  contract  from  being  usurious. 
Beete  v.  Bidgood,  7  Bam.  ft  C.  458. 

If  the  increased  rate  of  interest  is  In  fact  a  part 
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of  the  purchase  price  of  the  land,  it  is  not  Illefral. 
Swayne  v.  Riddle,  87  W.  Ya.  291;  Reger  v.  O'Neal,  6 
L.  a  A.  427,  83  W.  Va.  IM. 

Where  Interest  at  a  greater  rate  than  that  allowed 
by  law  is  in  fact  a  part  of  the  consideration  for 
land,  it  is  not  usurious.  Rhodes  v.  Henderson  Bldg. 
&  Loan  AsBO.  18  Ky.  L.  Rep.  778;  Brook  v.  Elliott, 
18  Ky.  L.  Rep.  587. 

That  the  contract  for  houses  Is  to  be  paid  in  in- 
stallments with  interest  at  a  higher  than  the  legal 
rate,  does  not  render  it  usurious  if  the  interest  was 
a  part  of  the  contract  price  of  the  houses.  Graeme 
V.  Adams,  28  Gratt.  225, 14  Am.  Rep.  180. 

In  Van  Schalck  v.  Edwards.  2  Johns.  Gas.  862,  two 
of  the  Judges  were  of  the  opinion  that  interest 
contracted  for  as  part  of  the  purchase  price  of 
land  was  not  illegal. 

The  interest  is  not  usurious  if  it  Is  part  of  the 
original  contract  price  of  the  land,  although  there 
was  no  cash  price  fixed.  Tousey  v.  Robinson,  1 
Met.  (Ky.)  663. 

But  the  majority  of  the  courts  have  refused  to 
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ferred  as  collateral  to  Wolfe  before  maturity, 
and  that  the  bank  had  no  interest  in  the  note 
except  a  right  to  use  ita  proceeds  during  cer- 
tain litigation  between  Wolfe  and  Johnson ; 
denies  that  anv  claim  against  Mann  on  the 
original  consideration  had  ever  been  assigned 
to  Wolfe  or  the  bank,  and  denying  that  the 
suit  was  at  his  request,  and  denying  all  lia- 
bility. Mann  also  answered,  and  with  his 
answer  filed  demurrer,  assigning  as  grounds : 

(1)  That  the  note  sued  on  was  usurious  and 
illegal  on  its  face,  and  could  not  be  enforced ; 

(2)  that  the  note  extinguished  all  prior 
claims ;  (8)  that  the  suit  was  multifarious, 
in  seeking  to  enforce  the  note  and  at  the  same 
time  to  set  same  aside  and  recover  on  the 
original  consideration.  The  demurrer  was 
overruled.  The  answer  set  up  that  there  had 
been  fraudulent  misrepresentations  in  the 
original  sale  as  to  the  stock  of  merchandise 
sola;  that  the  trade  was  actually  made  in 
Tennessee,  and  the  notes  accidentallv  exe- 
cuted in  North  Carolina,  but  dated  and  made 
payable  in  Tennessee,  and  for  property  lo- 
cated in  both  states ;  denies  that  the  contract 
was  a  North  Carolina  contract,  or  intended 
to  be  controlled  by  the  interest  laws  of  that 
state;  that  the  note  is  illegal,  because  it 
provides  for  a  usurious  rate  of  interest  on 
its  face,  and  its  terms  cannot  be  changed  by 
parol ;  that  the  bank  held  the  note  as  col- 
lateral, and  subject  to  all  equities  between 
the  original  parties.  The  case  proceeded  to 
proof  and  hearing,  when  the  chancellor  held 
that  complainant,  because  of  insufflciency  of 
Interest  or  title  in  the  note  sued  on,  was  not 
entitled  to  recover,  and  dismissed  the  bill. 
From  this  decree  complainant  appealed,  and 
defendant  Mann  also  appealed  from  the  de- 
cree of  the  chancellor  overruling  the  de- 
murrer, and  each  appellant  has  assigned  er- 
rors. 

It  further  appears  in  the  proof  that  the 
complainant  bank  and  Wolfe  each  held  this 
note  simply  as  collateral,  and  that  the  debts 
for  which  it  was  held  have  been  wholly  paid, 
pending  this  litigation.  It  is  evident  the 
complainants  must  recover  upon  the  note  sued 
on  in  this  case  if  they  recover  at  all,  as  the 
proof  shows  conclusively  that  no  assignment 
of  any  claim  growing  out  of  the  original 


consideration  was  ever  transferred  to  them, 
the  only  transfer  made  to  them  or  held  by 
them  being  the  note  and  its  indorsements, 
and  there  was  never  any  promise  to  tliem  ex- 
cept as  shown  by  the  note.  It  has  been  re- 
peatedly held  that  when  a  contract  is  usuri- 
ous on  its  face  the  payee  may  sue  on  the 
original  consideration,  but  an  assignee  or 
indorsee  cannot  recover  without  an  express 
promise  to  him.  OttenheifMr  v.  Cook,  10 
Heisk.  809.  No  recovery  can  therefore  be 
had  in  this  suit  against  the  defendants  un- 
less- it  can  be  maintained  upon  the  note  and 
its  indorsemeats. 

It  is  next  insisted  the  note  is  usurious  on 
its  face.  If  so,  there  can  be  no  recovery 
upon  it,  as  the  court  will  not  enforce  an  il- 
legal contract.  Isler  v.  Brumon,  6  Humph. 
277 ;  HutehiTU  v.  Turner,  8  Humph.  417 ; 
GauBev  v.  Tates,  Id.  008;  TTumpion  v.  M- 
lins,  2  Head,  444 ;  Caruthers  v.  Andretes,  d 
Coldw.  885;  GiU  v.  Cfreed,  8  Coldw.  298; 
Thomburg  v.  Harriti,  Id.  172 ;  GaU  v.  EUUr, 
6  Coldw.  640 ;  BieJiankon  v.  Broum,  1  Leg. 
Rep.  852.  And  this  would  be  so  without 
any  plea  of  usury  sworn  to,  as  the  defense 
rests  upon  the  illegality  appearing  on  the 
face  of  the  instrument,  and  not  as  set  up  by 
the  pleadings  or  as  developed  by  the  proof. 
It  is  insist^,  however,  in  argument  that 
the  note  is  not  usurious,  because  it  was  exe- 
cuted in  North  Carolina,  where  8  per  cent 
is  legal  interest.  The  note  appears  on  ita 
face  to  be  executed  at  Knoxville,  and  is 
shown  by  the  proof  and  the  face  of  the  note 
to  be  payable  at  Enoxville.  It  appears  that 
the  proposition  of  sale  was  submitted  to  de- 
fendant Mann  in  Knoxville,  and  accepted  by 
liim  there,  and  that  fact  was  wired  to  John- 
son at  Ashevi  1  le.  After  the  i  n voice  waa  taken 
at  Asheville  the  note  was  executed  at  that 
place,  and  delivered  at  that  place,  upon  a 
blank  used  in  the  Enoxville  business,  the 
parties  having  been  interested  in  a  business 
conducted  both  at  Enoxville  and  at  Ashe- 
ville. It  is  also  contended  that  the  contract 
is  a  property  contract,  and  the  rate  of  inter- 
est was  part  of  the  purchase  consideration 
ffiven  for  tne  property,  and  was  not  for  a 
loan  of  money  or  forbearance  of  a  debt,  which 
constitutes  usury  under  our  law.     The  ar- 


adopt  that  dootrine  and  have  held  that  suob  aeon- 
tract  oould  not  be  eDforoed. 

The  orlglDal  contract  cannot  stipulate  for  Inter- 
est at  more  than  the  legal  rate.  ComptOD  v.  Gomp- 
ton,  6  La.  Ann.  680. 

It  the  additional  sum  waa  Intended  aa  interest  the 
contract  cannot  be  upheld.  Torrey  v.  (^lant,  10 
Smedes  ft  M.  80;  Parohman  v.  McKinney,  IZSmedea 
A  M.  Oai;  Mitchell  v.  Griffith,  82  Mo.  515. 

More  than  the  statutory  amount  cannot  be  taken 
«n  the  deferred  amounts  of  thepurchaBe  money  of 
real  estate,  under  the  name  of  rent.  Soofleld  v. 
McNaught,  68  Ga.  09. 

But  rent  will  not  ordinarily  be  regarded  as  a 
«over  for  usury.    Sessiona  v.  Richmond,  1  R.  1. 898. 

Every  written  agreement  to  pay  Interest  on  a 
debt  in  excess  of  the  rate  allowed  by  law  as  com* 
pensation  for  making  the  debt  payable  in  the 
future,  or  for  forbearing  to  enforce  its  payment 
After  maturity  is  In  violation  of  the  Texas  statutes, 
whether  the  transaction  involves  a  loan  of  money 
or  the  sale  of  property,  or  any  other  agreement  by 
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which  a  debt  is  created.  Fisher  v.  Hoover,  8  Tex. 
Civ.  App.  81. 

If  the  price  is  payable  at  any  time  and  the  addi- 
tional amount  Is  to  be  paid  as  long  as  the  principal 
sum  remains  due  and  to  cease  when  it  is  paid,  it  is 
merely  a  cover  for  usury  and  is  lUegaL  Hartranft 
V.  Uhlinger,  116  Pa.  870. 

Where  the  price  of  a  thing  is  permitted  to  be  re- 
tained  for  the  accommodation  Of  a  purchaser  it  Is 
as  much  a  loan  as  if  it  had  been  paid  to  the  seUer 
in  the  first  instance  and  formally  returned  to  the 
purchaser.    Evans  v.  Negley,  18  Serg.  &  B.  818. 

If  the  contract  plainly  is  that  the  additional 
amount  shall  be  interest  at  a  usurious  rate  the 
contract  cannot  be  upheld.  Ckirllngton  v.  Gole- 
man,  8  Speers.  L.  888. 

A  statute  prohibiting  a  contract  in  which  more 
than  a  certain  rate  of  Interest  has  been  contracted 
for,  received  or  reserved,  wlD  cover  the  case  of  a 
sale  of  land,  upon  which  interest  is  reserved  at  a 
greater  rate  in  the  form  of  separate  notes,  one  set 
covering  the  principal  sum  and  the  legal  interest. 
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gument  is  that  the  8  per  cent  agreed  to  be 
given  is  a  part  of  the  consideration  to  be 

fiven,  and  is  but  a  mode  of  expressing  the 
ifference  between  the  cash  and  credit  price 
of  the  Koods  sold,  and  that  it  is  not  usurious 
to  charge  more  than  legal  interest  when 
credit  is  given,  and  this  difference  in  credit 
and  cash  price  may  as  well  be  put  in  the 
shape  of  a  per  cent  for  the  time  credit  is  ex- 
tended as  in  the  shape  of  a  round  sum  for 
such  time  or  credit.  In  other  words,  a  party 
may  be  willing  to  take  for  a  horse  $100  in 
custi,  but  would  not  be  willing  to  sell  the 
stiiue  horse  on  twelve  months'  credit  for  less 
timn  $120,  and  such  sale  at  $120  would  be 
legal,  and  not  in  any  respect  usurious;  and 
it  is  now  insisted  it  cannot  matter  whether 
the  additional  amount  of  $20  charged  for 
this  credit  is  stated  as  a  round  sum  or  as  a 
per  cent  upon  the  $100  for  the  twelve  months* 
credit  granted.  This  contention  is  well  sup- 
ported by  authorities  in  our  own  state  and 
elsewhere.  Oarrity  v.  Oripp,  4  Baxt.  y6; 
Brown  v,  Gardner ^  4  Lea,  157;  Reger  v. 
O'Neal,  88  W.  Va.  159,  6  L.  R.  A.  427 ; 
Tmtey  v.  Robinson,  1  Met.  (Ky.)  663; 
Graeme  v.  Adams,  28  Gratt.  225,  14  Am. 
Kep.  130 ;  Cutler  v.  Wright,  22  N.  Y.  472 ; 
llansbrough  v.  Peck,  72  U.  8.  6  Wall.  609.  18 
L.  ed.  524.  We  think  the  allegations  of  the 
bill  as  well  as  the  proof  bring  this  contract 
within  this  rule,  even  if  it  should  be  con- 
sidered a  Tennessee  contract.  There  is  in  it 
neither  the  loan  of  money  nor  the  forbear- 
ance of  a  debt,  and  the  per  cent  agreed  to  be 
f^iven  for  the  credit  was  a  part  or  the  orig- 
nal  consideration  for  the  trade,  and  we  are 
unable  to  see  in  it  any  device  or  attempt  to 
evade  the  usury  laws. 

There  is  another  feature  in  the  case  that 
it  is  material  to  mention.  It  appears  from 
the  proof  that  pending  this  litigation  the 
debts  due  the  bank  and  Wolfe  have  been 
paid,  for  which  this  note  was  pledged  as 
collateral,  and  neither  the  bank  nor  Wolfe 
has  now  any  interest  in  the  recovery.  Still, 
under  the  law,  notwithstanding  the  princi- 


pal debt  has  been  paid  pending  suit  on  th* 
collateral,  such  suit  may  prooerly  continue 
to  judgment,  and,  if  the  holaer  collect  the 
same,  he  will  hold  it  as  trustee  for  the  ben- 
efit of  the  debtor ;  that  is,  the  owner  of  the 
collateral.  Jones,  Pledges,  %^^\  Logan  v. 
Gassell,  88  Pa.  288,  82  Am.  Rep.  458.  But 
this  is  only  when  the  maker  will  not  be 
thereby  deprived  of  some  equitable  defense 
he  might  have  against  the  payee ;  or,  in  other 
words,  the  holder  can  only  recover  subject 
to  the  equities  of  the  maker  against   the 

Sayee.      Logan   v.    Cassell,   supra;  2  Pars, 
[otes  &  B.  437 ;  Pearee  v.  Austin,  4  Whart. 
489,  84  Am.  Dec.  528. 

In  this  case  it  is  alleged  that  there  are 
equities  as  between  Mann,  the  maker,  and 
Johnson,  the  payee,  of  the  notes,  and  some 
proof  is  taken  on  that  point,  but  it  is  not 
sufficient  to  determine  the  rights  of  these 
parties  as  between  themselves,  nor  has  the 
case  been  passed  upon  in  the  court  below 
with  a  view  to  an  adjudication  and  deter- 
mination of  these  equities.    We  are  of  opin- 
ion from  the  record  that  the  contract  is  a 
North  Carolina  contract,   and  so  intended, 
and  the  fact  that  the  note  is  dated  Knozville 
and  payable  in  Knoxville  arises  simply  from 
an  accidental  use  of  a  blank  note  with  these 
words  in  it,  and  not  from  a  design  to  make 
it  a  Tennessee  contract,  or  that  it  should  be 
governed  by  Tennessee  law.     This  being  so, 
complainant  has  the  right  to  collect  the  note 
from  Mann,  and  hold  the  proceeds,  as  trustee, 
for  Johnson,  but  subject  to  all  equities  ex- 
isting between  Mann  and  Johnson  arising 
out  of  the  trade  between  them. 

The  decree  of  the  chancellor  is  reversed,  and 
the  cause  remanded  for  such  further  proceed- 
ings as  may  be  necessary  to  fix  the  rights 
and  equities  between  Mann,  the  maker,  and 
Johnson,  the  payee,  growing  out  of  their 
contract  of  sale  and  purchase."  The  costs  of 
the  appeal  will  be  paid  equally  by  Mann 
and  Johnson,  and  the  costs  of  the  court  below 
will  be  adjudged  on  final  hearing. 


and  the  other  set,  the  ezoese  of  interest.  Crawford 
V.  JohnsoD,  11  Jnd.  2S8. 

Where  the  price  was  fixed  at  $1,000,  but  the  pur- 
chaser desiring  time.  It  was  atrreed  that  he  might 
have  three  years  If  the  price  was  increased  to 
$1,300,  and  the  contract  provided  that  there  might 
be  a  reduction  of  10  per  cent  per  annum  upon  the 
amounts  paid  before  that  time.  It  was  held  usuri- 
ous.   Thompson  y.  Nesbit,  2  Rich.  L.  78w 

In  KUenbogen  v.  Griffey,  65  Ark.a6a,  it  was  held 
that  ^'where  a  certain  price  was  fixed  for  property 
payable  in  one  year  at  a  certain  rate  of  Interest 
and  the  payment  of  other  charges,  each  element 
was  as  much  a  part  of  the  consideration  for  the 
sale  as  the  other  and  that  since  by  the  terms  of  the 
contract  the  price  fixed  for  the  forbearance  of 
money  was  within  the  statutory  limits,  the  other 
charges  did  not  make  it  usurious.*^  If  the  per  cent 
charged  was  a  part  of  the  contract  price  of  land  it 
does  not  appear  why  there  should  be  a  difference 
If  It  was  In  excess  of  the  statutory  rate,  but  the 
language  of  the  court  clearly  implies  that  if  it  had 
been  in  excess  of  statutory  rate,  there  would  have 
been  an  unlawful  charge  for  the  forbearance  of 
mon»y  which  would  not  have  been  upheld. 
Caeh  and  credit  prices. 

There  may  be  a  cash  and  a  credit  price  and  it  is 


lawful  and  not  usurious  for  the  seller  to  chargv 
more  for  the  property  when  sold  on  time, 
than  when  sold  for  cash,  but  If  the  land  is  sold 
at  a  cash  price  and  time  Is  given  upon  a  por- 
tion of  the  purchase  money  and  a  greater  rate 
of  interest  than  that  allowed  by  law  is  charged 
for  such  time,  the  contract  is  usurious;  in  other 
words  if  the  contract  was  that  the  property 
should  be  purchased  at  a  cash  valuation  and 
that  certain  payments  therefor  were  to  be  deferred 
in  consideration  that  a  greater  rate  of  interest 
than  that  allowed  by  law,  was  to  be  paid  by  the 
purchaser,  then  the  contract  would  be  usurious. 
Irvin  V.  Mathews,  75  Ga.  780;  Ford  v.  Hancock,  sa 
Ark.  248;  Borum  v.  Fonts,  15  Ind.  60;  Newklrk  v. 
Burson,  21Ind.  128. 

There  is  no  loan  of  money  nor  forbearance  of  a 
debt,  within  the  meaning  of  the  usury  laws,  when 
in  order  to  gain  time  for  the  payment  of  the  pur- 
chase price  of  property,  the  purchaser  agn-es  to 
pay  a  sum  in  excess  of  the  cash  price  which  haa 
been  asked  for  the  property.  Hogg  v.  Ruffner,  05 
U.  8. 1  Black,  116, 17  L.  ed.  88,  In  that  case  the  court 
says  a  vendor  mar  prefer  |100  in  band  to  double 
that  sum  in  expectancy,  and  a  purchaser  may  pre- 
fer the  greater  price  with  the  longer  credit;  and 
one  who  will  not  distinguish  between  things  that 
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1.  A  statute  llmitinip  the  rate  of  Interest 

upon  any  oontraot  ''for  the  hiring,  lendlner,  or 
use  of  money  or  other  oommodity"  applies  to  a 
promissory  note  for  the  purchase  prioeof  real 
estate. 

8.  One  of  three  Joint  makers  of  a 
note  for  tlie  purtdiase  prioe  of  real  estate  is  not 
limited  in  setting  up  the  defense  of  usury  to  the 
portion  corresponding  with  his  interest  in 
the  land,  and  the  fact  that  he  has  purchased  the 
Interests  of  his  co-makers  is  immaterial. 

(January  19, 1806.) 

APPEAL  by  plaintifr  from  a  judgmeDt  of 
the  Common  Pleas  Circuit  Court  for  Fair- 
field County  sustainiDg  defendant's  defense  of 
usury  in  a  proceeding  to  foreclose  a  mortgage. 
Affiftned. 

The  facta  are  stated  in  the  opinion. 

Mr,  J.  E.  McDonalds  for  appellant: 

The  note  having  been  given  for  the  pur- 
chase money  of  land,  is  not  a  * 'contract  aris- 
ing in  this  state  for  the  hiring,  lending,  or  use 
of  money  or  other  commodity." 

It  was  not  the  intention  of  the  legislature  to 
interfere  with  individuals  in  their  ordinary 
transactions  of  buying  and  selling. 

SeotiY,  Uayd,  S4  U.  8. 9  Pet.  418,  446,  9  L. 
ed.  178,  188. 

It  is  neither  a  present  loan  nor  is  it  a  for- 
bearance in  respect  to  some  debt  previously 
existing,  but  Ia  a  part  of  the  contract  price  for 
land  sold  and  conveyed. 

Swayne  v.  RiddU,  87  W.  Va.  291;  Harns- 
bargery.  Kinney,  6  Gratt.  287. 

When  a  party  buys  land  upon  bis  own  terms 
the  contract  is  not  in  violation  of  the  statute 
against  usury. 

WJueUr  V.  Marehhanka,  82  8.  C.  594. 


The  interest  of  Adam  Jackson  alone  could 
be  affected  thereby. 

The  defense  of  usury  is  personal  to  the  bor- 
rower, or  party  to  the  contract  against  which 
it  is  alleged. 

8teinY,  Indianapolis  Bldg.  Loan  Fand  and 
8av.  As9o.  18  Ind.  287,  81  Am.  Dec.  858, 
notes;  Stephens  v.  JUuir,  8  Ind.  852.  65 
Am.  Dec.  764;  LaddY.  Wiggin,  85  N.  H.  421, 
69  Am.  Dec.  558;  2  Pom.  £q.  Jur.  §  987,  p. 
458;  Cheney  v.  Dunlap,  5  L.  R.  A.  465, 27  Neb. 
401. 

Messrs.  Raf^sdale  ft  Ra^sdalet  for  re- 
spondent: 

An  offer  to  sell  land  at  one  price  for  cash, 
or  at  a  much  higher  price  on  a  long  credit,  has 
nothing  usurious  in  it  as  there  is  neither  a  loan 
nor  a  forbearance  of  a  debt. 

7  Wait,  Act.  &  Def.  61 S;  Wlieeler  v.  March- 
banks,  82  8.  C.  594. 

But  where  by  the  sale  <jf  land,  chattels,  or 
any  other  species  of  property  a  money  debt  is 
created  and  a  higher  rate  of  interest  than  the 
law  allows  is  charged  on  such  debt,  it  is  usury. 

Hogg  V.  Huffner,  66  U.  8. 1  Black,  116,  17 
L.  ed.  88;  Crawfordy,  Johnson,  11  Ind.  258; 7 
Wait.  Act.  &  Def.  618,  619;  Neiokirk  v.  Bur- 
son,  21  Ind.  129;  Scojield  v.  McNaugM,  52  Ga. 
69;  Shober  v.  Hauser,  20  N.  C.  91. 

Usury  laws  apply  to  mortgages  in  the  same 
manner  that  tbey  apply  to  contracts  in  general, 
and  the  same  principles  of  law  are  applicable 
to  the  inquiry,  whether  they  are  usurious  or 
not. 

1  Jones,  Mortg.  §  638;  7  Wait,  AcL  &  Def. 
616;  1  Hilliard,  Mortg.  585. 

A  stranger  cannot  set  up  the  defense  of 
usury.  But  it  is  otherwise  with  one  claiming 
under  aud  in  privity  with  the  mortgagor  in 
law  or  otherwise;  thus,  a  purchaser  from  the 
mortgagor  or  a  second  mortgagee. 

1  Hilhard,  Mong.  599;  Post  v.  DaH,  8  Paige, 
640,  4  L.  ed.  578;  Brolasky  v.  MiUer,  9  N.  J. 
Eq.  807;  Doub  v.  Barnes,  1  Md.  Ch.  127; 
Wesferfleld  v.  Bried,  26  N.  J.  Ea.  857;  Bridge 
V.    Hubbard,  15  Mass.  96,   8  Am.  Dec.  86; 


differ  may  say  with  apparent  truth  that  B  pa.v8 100 
per  nent  for  forbearance,  and  may  assert  that  such 
a  contract  is  usurious,  but  whatever  truth  tbere 
may  be  In  the  premised  the  conclusion  Is  manifestly 
erroneous. 

The  principle  of  that  case  was  applied  in  Gruell 
V.  Smalicy,  1  Du vail,  358. 

It  will  not  make  the  contract  usurious  althousrh 
the  credit  price  is  made  up  of  the  cash  prioe  plus 
interest  at  an  illegal  rate.  Brown  v.  Gardner,  4 
Lea,  145. 

In  every  article  of  value  the  time  within  which 
Its  price  is  to  be  paid  aifects  its  value,  it  bein^r 
worth  less  for  cash,  more  on  short  time,  and  still 
more  than  on  long  time.  Garrlty  v.  Orlpp,  4  Bazt. 
86.  In  thatoase  the  following  note  was  held  not  to 
be  usurious:  "One  day  after  date  I  promise  to  pay 
$20.00  for  40  bushels  of  com  at  60  oents  per  bushel, 
bearing  interest  at  ten  and  one  half  per  cent  (a 
legal  rate).  If  thla  note  is  not  paid  on  the  8th  day 
of  July,  the  note  is  to  be  paid  at  60  oents  per  bushel 
or  $24.00,  bearing  Interest  at  ten  aud  one  half  per 
cent." 

In  Newkirk  v.  Burson,  28  Ind.  486,  the  oases  of 

87  L.  R.  A. 


Crawford  v.  Johnson  aijd  Borum  v.  Fouts  are 
limited,  and  it  is  stated  that  their  doctrine  is  true 
only  where  there  was  a  cash  price  fixed  and  the 
usurious  rate  was  taken  upon  that  and  not  where 
the  interest  represents  the  difference  between  the 
cash  aud  credit  price  of  the  land. 

When  a  contract  for  land  is  made  upon  abasia  of 
a  certain  cash  price  and  the  purchaser  is  unable  to 
procure  the  money  and  the  vendor  agrees  to  deliver 
the  deed  upon  the  execution  of  notes  for  an 
amount  fifteen  per  cent  above  the  cash  prioe,  the 
transaction  will  not  be  usurious.  Dykes  v.  Bot- 
toms (Aia.)  June  15, 1893. 

A  mortgage  given  for  land  is  not  rendered  usur- 
ious by  the  fact  that  the  purchaser  not  being  able 
to  comply  with  the  terms  of  the  owner  of  the  land 
requiring  a  certain  amount  cash  agrees  to  gl?e  a 
mortgage  for  a  greater  amount  in  consideration  of 
which  the  vendor  agrees  to  execute  a  deed  in  case 
the  mortgage  can  be  disposed  of  in  the  market  for 
the  amount  of  cash  demanded  by  him.  Brooks  v. 
Avery,  4  N.  Y.  226. 

In  Cutler  v.  Wright,  22  N.  T.  472,  Selden,  J.,  says 
there  can  be  no  doubt  that  an  agreement  to  pay 
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Ounniion  v.  Oregg,  20  N.  H.  100:  Shufeli  v. 
Shufelt,  9  Paige,  187,  4  L.  ed.  689,  37  Am. 
Dec.  881;  Brookiv.  Avery,  4  N.  Y.  225;  Ber- 
dan  V.  Sedgwick,  44  N.  Y.  686;  Bvllard  v. 
Bajffior,  90  N.  Y.  197;  Banksv.  McClellan,  24 
iMd.  62;  MAlUter  y.  Jerman,  82  Miss.  142. 

Garyt  t/!,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  for  a  foreclosure 
of  a  mortgage  of  realty,  executed  by  Adam 
Jackson,  «^me8  Jackson,  and  Albert  Qladney 
to  Calvin  Br  ice  and  John  A.  Brice  and  as- 
signed by  them  to  the  plaintiff  herein  after 
maturity.  The  mortgage  was  given  to  se- 
cure the  payment  of  a  note  which  had  been 
executed  by  the  defendants  for  the  purchase 
money  of  the  mortgaged  premises.  It  was 
the  Joint  note  of  all  the  defendants  for  the 
«um  of  (1,595,  with  interest  from  date  at  10 
per  cent  per  annum,  and  was  dated  the  Ist 
day  of  January,  1888.  Before  the  commence- 
ment of  this  action  James  Jackson  and  Al- 
bert Gladney  had  conveyed  their  interests  in 
the  mortgaged  premises  to  Adam  Jackson, 
and  he  alone  answered  the  complaint.  His 
4inswer  interposed  the  defenses  of  payment 
•and  usury.  The  referee  to  whom  the  case 
was  referred  filed  a  report  adverse  to  the  de- 
fendant. The  case  came  on  for  trial  before 
his  honor  R.  C.  Watts,  presiding  judge,  on 
exceptions  to  the  report  of  the  referee.  His 
honor  modified  the  report  by  sustaining  the 
plea  of  usury  and  in  other  respects  not  ma- 
terial here.  The  plaintiff  appealed  to  this 
court  on  the  following  exceptions :  **  (1)  For 
that  his  honor  erred  in  holding  that  the  plea 
•of  usury  was  applicable  to  the  note  set  forth 
in  the  complaint,  and  that  the  plaintiff  could 
not  recover  anything  except  the  principal  of 
said  note,  without  costs.  (2)  Because  his 
honor  erred  in  not  holding  that  the  said  note 
was  given  for  the  purchase  money  of  the  tract 
•of  land  described'  in  the  mortgage,  and  for 
that  reason  the  interest  mentioned  and 
charged  therein  was  not  usurious.  (8)  *For 
that  his  honor  erred  in  not  holding  that  the 
note,  having  been  given  for  the  purchase 
monev  of  land,  was  not  a  'contract  arising 
in  this  state  for  the  hiring,  lending,  or  use 


of  money  or  other  commodity, '  and  fcherefora 
the  plea  of  usury  should  not  have  been  sus- 
tained. (4)  For  that  his  honor  erred  in  not 
holding  that  the  plea  of  usury,  even  if  ap- 
plicable, could  only  affect  said  note  and 
mortgage  to  the  extent  of  the  interest  of  Adam 
Jackson  in  the  land  at  time  said  note  and 
mortgage  were  executed.** 

This  case  is  ruled  by  the  principle  laid 
down  in  the  case  of  ThompMn  v.  JSTesbit,    9 
Rich.  L.  78,  the  facts  of  which  are  as  fol- 
lows :    To  an  action  of  assumpsit  on  a  note 
for  $1,800,  credited  by  $750  paid  at  various 
times,   the  defendant  pleaded  usury.     The 
note  was  given  for  a  nei^ro  sold  by  the  plain- 
tiff to  the  defendant.     The  plaintiff   asked 
$1,000  for  the  negro.     The  defendant   was 
willing  to  purchase  at  that  price,  but  could 
not  pay  the  cash.     The  plaintiff  was  willing 
to  give  any  time  that  the  defendant  wanted 
if  he  could  have  the  price  increased  by  the 
addition  to  the  $1,000  of  10  per  cent  per  an- 
num until  payment  should  be  made.     After 
consultation  with  several  persons  as  to   the 
best  means  of  carrying  out  their  bargain  so 
as  to  steer  clear  of  usury,  it  was  agreed  that 
the  defendant  should  fix  the  time,  and  the 
plaintiff  the  price.     The  defendant  said   he 
must  have  three  years;  the  plaintiff  said  he 
must  have  $800  more.     Whereupon  the  bill 
of  sale  wap  drawn,  expressing  the  considera- 
tion to  be  $1,000,  and  the  note  was  drawn  in 
the  following  words:    "Three  years  after 
date  I  promise  to  pay  H.  Thompson  or  l»earer 
thirteen  hundred  dollars,  to  be  paid  at  such 
times  as  I  please,  and  to  deduct  10  per  cent 
per  annum  off  of  the  amount  paid  at  each 
payment.     11th  Nov.,   1889.     Samuel  Nes- 
bit. "    The  intention  was  that  10  per  cent  per 
annum  should  be  added  to  each  payment  from 
the  time  it  was  made  until  the  note  became 
due,  so  that  the  defendant  should  have  the 
right  of  paying  as  he  pleased  within  three 
years,  and  upon  ^very  payment  should  have 
interest  calculated  in  the  same  manner  as  it 
had  been  done  on  the  $1,000.     His  honor  left 
it  to  the  jury  to  say  whether  there  was  a  bona 
fide  sale  of  the  neg^ro  at  $1,800  upon  credit 
with   a    stipulation   of   advantage   to    the 
defendant    upon    payments    anticipated,  oi 


the  purohase  money  of  land  in  installmeDts  of  a 
oertaln  amount  eaoh  Is  valid  and  cannot  be  de- 
feated for  usury. 

Affrument  am  to  inlerat  made  after  original  eon- 

tract  eompleied. 

After  a  oontraot  for  the  sale  of  land  has  once 
t>een  taken  out  of  the  statute  of  frauds  by  the 
taking  of  possession,  the  parties  cannot  affree  to 
postpone  payment  of  the  purohase  prfoe  for  a  con- 
-sidenitlon  which  ts  greater  than  the  statutory  rate 
of  interest.    Stewart  v.  Gross,  66  Ala.  22, 

If  the  price  of  goods  Is  payable  in  sixty  days  and 
-at  the  expiration  of  that  time  an  agreement  for 
further  credit  is  made,  interest  cannot  be  charged 
from  the  time  of  purchase  but  only  from  the  time 
of  such  agreement.  White  v.  Friedlander,  85  Ark. 
S2. 

Other  contracts. 

Where  by  a  contract  for  the  sale  of  goods  fifteen 
f)er  oent  is  to  be  added  to  the  purchase  price  in 
•ease  they  are  not  paid  for  within  thirty  days,  the 
-question  is  one  of  intention  whether  the  fifteen  per 
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oent  is  in  fact  a  part  of  the  price  of  the  goods  or  Is 
Interest  illegaliy  reserved  for  the  forebearance. 
Baas  V.  Patterson,  68  Miss.  810. 

A  sale  of  goods  on  three  months*  credit  which 
stipulates  that  in  case  the  money  is  not  paid  at  the 
end  of  that  time,  there  shall  be  an  allowance  of  a 
certain  amount  per  month  until  the  debt  is  paid,  is 
not  usurious.  Floyer  v.  Edwards  ilTfi)  I  Cowp. 
112. 

A  oontraot  to  pay  a  certain  gross  sum  for  sheep 
and  in  addition  two  pounds  of  wool  for  eaoh  sheep, 
each  year  for  two  years.  Is  not  necessarily  usurious. 
First  Nat.  Bank  of  Marshalltown  v.  Owen,  88 
Iowa,  185;  Gilmore  v.  Ferguson,  28  Iowa,  220. 

If  the  title  to  property  is  passed  through  the 
lender  for  the  purpose  of  disguising  the  usurious 
character  of  the  transaction,  it  will  not  be  upheld 
if  the  loan  was  In  fact  made  upon  usury.  Babcock 
V.  Stimmel,  88  N.  7. 8.  R.  1005. 

Paying  a  third  person  who  assists  the  intending 
purchaser  to  carry  out  his  agreement,  a  profit  on 
the  transaction  for  the  accomodation  rendered, 
will  not  be  usurious.  Wheeler  v.  Uarohtian  ks,  81 
S«  C.  iiM.  H.  P.  F« 
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whether  there  was  forbearance  of  (1,000  upon 
osarloas  terms.  The  court  in  that  case  said  ; 
^  The  effect  of  the  agreement  is  precisely  the 
same  as  if  the  note  had  been  taken  for  $1,000, 
the  price  of  the  negro,  with  usury  at  10  per 
cent  per  annum.  ...  No  proof  of  a  cor- 
rupt agreement  is  necessary,  for  the  contract 
may  be  usurious,  though  the  parties  did  not 
know  that  it  was  against  law."  The  court 
also  held  that  ''the  Jury  should  haye  been 
instructed  that  the  uncontradicted  state  of 
facts  submitted  to  them  presented  a  case  of 
usury,  and  that  they  should  find  for  the 
plaintiff  only  that  balance."  The  plea  of 
usury  was  sustained.  The  case  of  mteeUr 
y.  Marchbanki,  82  S.  0.  694,  does  not  con- 
flict with  the  case  Just  mentioned.  Chief 
Juttiee  Simpson,  in  delivering  the  opinion  of 
the  court  in  Wheeler  y.  MarManke^  says: 
^It  is  sufficient  for  us  to  say  that  the  ques- 
tion involyed  is  whether  the  transaction  be- 
tween the  parties,  and  which  ffave  rise  to 
the  action  below,  was  a  loan  of  money  by 
the  plaintiff  to  the  defendant,  or  was  a  sale 
of  land  to  said  defendant  by  said  plaintiff. " 
In  that  case  the  circuit  judge  found  that  the 
facts  made  out  a  sale  of  the  land ;  whereas, 
in  the  case  at  bar,  interest  eo  nomine,  at  a 
greater  rate  than  was  allowed  by  law  was 
charged  in  the  note  secured  by  the  mortgage. 

We  do  not  think  there  is  force  in  the  fourth 
exception  of  appellant.  The  defendant  was 
liabfe  on  the  note  to  the  full  extent,  and  had 
the  right  to  pl^ul  usury  to  such  extent.  The 
purchase  by  the  defendant  from  hisco-mort- 
gafforsof  their  two-thirds  interest  in  the  land 
dia  not  relieve  him  from  liability  on  the 
DOte,  and  therefore  should  not  affect  his  de- 
fense of  usury. 

It  i»  the  judgment  ef  this  court  that  the  judg- 
ment of  the  court  bdow  be  affirmed, 

HelTer»  Oh,  J.,  concurring: 

If  the  question  whether  the  contract  eyi- 
•denced  by  the  note  set  out  in  the  complaint 
was  such  a  contract  as  would  fall  under  the 
usury  law,  under  the  undisputed  evidence 
in  the  case,  were  an  open  question,  I  should 
feel  bound  to  hold  that  the  usury  law  did 
not  apply  to  such  contract.  The  contract 
here  sought  to  be  enforced,  having  been  en- 
tered into  on  the  Ist  day  of  January,  1888, 
before  the  Act  of  1883,  approved  2l8t  Decem- 
ber, 1882,  went  into  effect,  the  twenty  days 
not  having  expired,  must  be  governed  by  the 
law  which  was  in  force  at  the  time  the  con- 
tract was  entered  into.  That  law  will  be 
found  in  the  Act  of  1877  (10  Stat,  at  L.  p. 
^26),  incorporated  in  Gen.  Stat.  1882  as  sec- 
tion 1288.  That  statute  forbids  the  taking 
or  charging  interest,  at  greater  rate  than  7 
per  centum  per  annum,  ^upon  any  contract 
arising  in  this  state  for  the  hiring,  lending 
or  use  of  money  or  other  commodity."  It 
will  be  observed  that  the  statute  does  not 
forbid  the  taking  or  charging  of  interest  at  a 
greater  rate  than  7  per  cent  per  annum  upon 
any  contract  for  the  payment  of  money,  but 

1»7L.R.A. 


only  upon  any  contract  for  "  the  hiring,  lend- 
ing or  use  of  money  or  other  commodity." 
Hence,  when  the  (question  is  whetlier  a  given 
contract  falls  within  the  provision  of  the 
statute,  the  inquiry  must  necessarily  be 
whether  it  is  a  contract  for  "the  hiring, 
lending,  or  use  of  money  or  other  commodity. " 
If  it  is,  then  the  statute  applies ;  but  if  it  is 
not,  then  the  statute  does  not  apply.  If  the 
legislature  intended  that  the  usury  law 
should  apply  to  any  contract  for  the  payment 
of  money,  it  would  haye  been  very  easy  and 
most  natural  for  them  to  have  said  so.  But 
thejf  did  not  use  any  such  general  language, 
and,  on  the  contrary,  expressly  confined  the 
operation  of  the  statute  to  contracts  of  a 
particular  and  specified  character,  to  wit, 
contracts  "for  the  hiring,  lending  or  use  of 
money  or  other  commodity. "  Now,  in  this 
case  the  undisputed  evidence  is  that  the  con- 
tract here  in  question  was  a  contract  to  pay 
the  purchase  money  of  a  certain  tract  of  land, 
and  not  a  contract  for  the  hiring,  lending, 
or  use  of  money,  or  other  commodity.  It 
seems  to  me,  therefore,  that  under  a  proper 
construction  of  the  statute  the  contract  here 
sought  to  be  enforced  is  not  a  contract  to 
which  the  usury  law  applies;  and  I  would 
so  hold,  in  the  absence  of  controlling  author- 
ity to  the  contrary.  But  in  the  case  of 
Thompeon  v.  Neebit,  2  Rich.  L.  78,  cited  by 
Mr.  Justice  Gary  in  the  leading  opinion,  and 
fully  and  fairly  there  set  forth,  requires  a 
different  construction ;  and  yielding  to  the 
authority  of  that  case,  as  I  am  bound  to  do, 
I  must  concur  in  the  conclusion  reached  by 
Mr.  Justice  Gary.  It  is  true  that  the  case 
just  cited  arose  under  the  Act  of  1880  (6  Stat, 
at  L.  p.  400) ,  and  not  under  the  statute  which 
was  in  force  at  the  time  the  contract  in  ques- 
tion was  made ;  but  the  language  of  the  two 
statutes,  so  far  as  relates  to  the  particular 
question  here  under  consideration,  is,  in  my 
judgment,  substantially  the  same,  and  there* 
fore  the  construction  placed  by  the  former 
court  of  appeals  upon  the  language  of  the 
Act  of  1880  must  be  regarded  as  authoritative 
construction  of  similar  language  in  the  Act 
of  1877.  It  is  also  true  that  in  the  previous 
case  of  Qarlington  v.  CMeman,  2  Speers,  L. 
288,  it  is  plainly  intimated  by  0*Neall, 
J. ,  who  cites  the  case  of  Beete  v.  Bidgood,  7 
Bam.  A  C.  463,  that  the  usury  law  (Act  of 
1880)  did  not  apply  to  a  contract  to  secure 
the  payment  of  the  purchase  money  of  prop- 
erty sold.  But  I  do  not  understand  that  that 
was  a  point  decided  in  that  case.  At  all 
events,  the  case  of  Thompson  v.  Tfesbit,  supra, 
was  subseauently  decided,  and  is  therefore 
the  controlling  authority ;  especially  when 
we  find  that  JtMge  O'Neall,  who  had  prepared 
the  opinion  of  the  court  in  OarlingUm  v.  Cole- 
man, subsequently  concurred  in  the  decision 
in  the  case  of  Thompson  v.  Ifesbii.  As  to  the 
other  question,  I  do  not  deem  it  necessary  to 
add  anything  to  what  has  been  said  by  Mr. 
Justice  Gary. 
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V. 

City  of  DETROIT,  Plff.  in  Err. 
( Mich, ) 

1.  Beeovery  for  the  loss  of  services  of 
a  wife  and  ezpeiiBe  iQCurred  by  her  personal 
Injury  on  a  defeotlve  sidewalk  oannot  be  bad 
against  the  otty,  under  How.  Stut.,  8fi  1446e-144iB/^ 
which  authorizes  a  recovery  only  by  a  person 
''sustaining  bodily  injury/* or  the  owner  of  a 
''horse  ...  or  vehicle,  or  other  property" 
injured  by  defectiire  highways  or  sidewalks. 

2.  The  mere  impoflition  of  a  public  duty 
to  keep  highways  in  repair  upon  a  municipal 
corporation  does  not  create  a  private  right  of 
action  for  injuries  sustained  by  an  individuat 

(September  2S,  18M.) 

ERROR   to  the  Circuit  Court  for  Wayne 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages caused  to  him  by  reason  of  injuries  sus- 
tained by  his  wife  in  falling  upon  a  defective 
sidewalk  in  defendant  city.     Eetersed. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr,  John  J.  Speed  for  appellant. 
Mr,  Thomas  Mislop  for  appellee. 

Hooker,  J,^  delivered  the  opinion  of  the 
court: 

Plaintiff  recovered  a  Judgment  against  the 
city  of  Detroit,  based  upon  the  loss  of  the 
service  of  bis  wife,  who  was  injured  by  fall- 
ing upon  a  defective  sidewalk.  Money  paid 
for  surgical  attendance  and  nursing  constituted 
a  part  of  the  damages  recovered.  The  only 
question  presented  for  our  consideration  is 
whether  he  had  a  right  of  action. 

Municipal  corporations,  in  Michigan,  aie  lia- 
ble for  injuries  resulting  from  their  neglect  to 
repair  public  highways  only  where  made  so  by 
statute.  That  there  is  no  common-law  liabil- 
ity was  decided  in  the  case  of  Detroit  v. 
BlaMby,  21  Mich.  84,  4  Am.  Rep.  450,  which 
was  a  crosswalk  case.  It  was  followed  by 
MeGuteheon  v.  Homer,  48  Mich.  488,  88  Am. 
Rep.  212.  The  earlier  case  contains  an  ex- 
haustive discussion  of  the  subject,  holding  that 
the  duty  of  cities  to  repair  highways  is  a  public 
one,  and  that  a  right  of  private  action  does  not 
lie  for  negligence  in  such  cases.  Subsequently 
a  statutory  liability  was  created,  and  it  is  un- 
der this  that  the  plaintiff  must  recover,  if  at 
all.  The  statute  consists  of  several  sections, 
viz.,  8  How  Stat,  ^g  14466-1446^,  inclusive. 
Section  1  (1446e)  provides:  "That  any  person 
or  persons  sustaining  bodily  injury  upon  any 
of  the  public  highways  or  streets  in  this  state, 
by  reason  of  neglect  to  keep  such  public  hieb- 
ways  or  itreets,  and  all  bridges,  sidewalls, 

Non.— As  to  the  husband^  ri^ht  to  recover  in 
general  for  Injuries  to  bis  wife,  see  Skoglund  v. 
Minneapolis  Street  K.  Ck>.  (Minn.)  11 L.  R.  A.  ffiS,  and 
note.  The  above  case  is  peculiar  in  respect  to  the 
statutory  provisions  which  are  applied  to  defeat 
such  right  of  action. 

As  to  hu8band*s  negligence  to  bar  recovery  for 
wtfe*8  injuries,  see  note  to  Pennsylvania  B.  Co.  v. 
Goodenougb  (N.  J.)  2«  L.  R.  A.  4ea 
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crosswalks,  and  cnlvertfl  on  the  same  in  rem- 
sonable  repair,  and  in  condition   reasooablj 
safe  and  fit  for  travel  by  the  township,  village* 
city  or  corporation,  wboae  ooxjiorate  authority 
extends  over  such   public   highway,  street. 
bridge,  sidewalk,  crosswalk,  or  culvert,  and 
whose  duty  it  is  to  keep  the  same  in  reasona- 
ble repair,  such  township,  village,  city,  or  cor- 
poration shall  be  liable  to  and  snaU  pay  to  the 
person  or  persons  so  injured  or  disabled,  jual 
damages,  to  be  recovered  in  an  action  of  tres- 
pass on  the  case  before  any  court  of  competent 
Jurisdiction."    So  far  as  this  section  is  con- 
cerned, it  limits  the  liability  to  cases  of  bodily 
injury.    The  second  section  covers  property 
interests.    It  is  as  follows:  "If  any  horse  or 
other  animal,  or  any  cart,  carriage  or  vehicle, 
or  other  property,  shall  receive  any  injury  or 
damage  by  reason  of  neg^lect  by  any  townohip, 
village,  city  or  corporation  to  keep  in  repair 
any  public  highway,  street,  bridge,  sidewalk, 
crosswalk,  or   culvert,  the  township,  village, 
city,  or  corporation  whose  duty  it  is  to  keep 
such  public  highway,  street,  bridge,  sidewalk, 
crosswalk,  or  culvert  in  repair  shall  be  liable 
to  and  shall  pay  the  owner  thereof  Just  dam- 
ages, which  may  be  recovered  in  an  action  of 
trespass  on  the  case  before  any  court  of  com- 
mon Jurisdiction."    The  plaintiff's  case  does 
not  fall  within  the  first  section  (1)  because  he 
has  no  right  to  recover  for  the  bodilv  injury — 
t.  e,  pain    and    suffering,    etc.— of   another; 
(2)  because  the  statute  in  terms  limits  the  re- 
covery to  the  person  so  injured  or  disabled. 
Under  another  statute  the  right  of  action  has 
been  held  to  extend  to  administrators  or  per- 
sons injured.    Radio  v.  Detroit,  90  Mich.  92. 
If  his  case  is  covered  by  the  second  section^ 
it  must  be  because  he  is  injured  in  his  property. 
It  is  asserted  that  he  is  so  injured,  inasmuch 
as  he  has  lost  the  services  of  his  wife,  and  had 
been  obliged  to  spend  money  for  her  recovery. 
We  think  that  this  position  is  not  tenable. 
Services  (which  mav  or  may  not  be  rendered) 
can  hardly  be  called  present  property,  as  was 
held  in  Seed  v.   Beifatt,  20  Me.  246,  where  a 
father  was  denied  relief  upon  a  claim  of  loss 
of  services  of  a  minor  son  who  had  been  in- 
jured upon  a  defective  highway.    Moreover, 
while  this  statute  uses  the  word  "property," 
it  is  preceded  by  several  words  descripiive  of 

E articular  kinds  of  property,  and  the  provision 
i  thereby  limited  to  thingti  uf  a  like  kind.  In 
the  language  of  Chief  Juetice  Shaw:  "There- 
fore, though  the  word  'property'  is  used,  it 
follows  words  designating  goods  and  chattels^ 
and  could  not  extend  to  mere  rights."  liar- 
tDOod  V.  LoteeU,  4  Cush.  810;  Ohideey  v.  Canton^ 
17  Conn.  475.  Counsel  cites  the  following 
cases  supporting  this  rule  of  construction: 
American  Transp.  Co,  v.  Moore,  5  Mich.  868, 
886;  McDade  v.  People,  29  Mich.  60;  Board  of 
Education  v.  Detroit,  80  Mich.  500;  Brooke  v. 
Cook,  44  Mich.  617;  Wood  v.  Michigan  Air 
Line  R  Co,  81  Mich.  858,  862. 

Our  attention  is  called  to  the  case  of  Eiini 
V.  Winfield,  86  Wis.  154.  17  Am.  Rep.  482,  as 
an  authority  sustaining  the  plaintiff's  posidon, 
but  the  Wisconsin  statute  is  broader  than  that 
of  Michigan,  providing  that  if  any  damage 


See    also  33  L.  R.  A.  001 ;  40  L.  U.     A.  144. 
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•ball  happen  to  any  person,  his  team,  etc.,  luch 
person  may  recover.  It  may  therefore  be  dis- 
tinffuiahed  from  the  statute  of  this  state. 

Counsel  for  the  plaintiff  make  the  further 
point  that  section  144<Stf  makes  it  the  duty  of 
cities  to  keep  their  streets  io  reasonable  repair, 
so  that  they  may  be  reasonably  safe  and  fit  for 
travel,  etc.,  and  argues  that,  the  duty  being 
imposed,  the  liability  must  follow;  cilioi;  the 
case  of  Nantieoke  y.  Warne,  106  Pa.  873,  in 
support  of  the  propositiou.  * 'Whatever  the 
law  may  be  in  other  states,  Penosylvania  towns 
and  boroughs  are  bound  to  keep  roads  and 
streets  in  repair, and  are  liable  for  injuries  result- 
\fkfL  solely  from  negligence  in  performing  that 
duty.  The  liability  is  the  consequence  of  a 
neglect  of  a  statutory  duty,  and  the  right  of 
a  person  does  not  depend  on  the  construction 
of  a  statute  providing  who  may  recover,  and 
for  what,  in  case  of  injury  from  defect  in  the 
highway."  That  case  seems  to  recognize  the 
fact  that  some  states  hold  otherwise,  and  as  al- 
ready seen,  that  is  true  of  Michigan.  See  De- 
troit V.  Btackeby,  21  Mich.  84.  4  Am.  Rep.  460, 
which  asserts  the  doctrine  that  the  imposition 
of  a  public  duty  upon  a  municipal  corporation 
does  not  create  a  private  right  of  action  for  in- 
juries sustained  by  an  individual. 

Again,  the  statute  under  discussion  gives 
certain  rights  of  recovery,  but  only  against 
corporations  whose  duty  it  is  to  keep  streets  in 
repair.  This  appears  from  both  sections  1446e 
and  1446d.  The  succeedinir  section  prescribes 
the  duty.  As  these  sections  must  be  construed 
together,  and  in  the  light  of  the  previous  de- 
cisions of  the  court,  it  cannot  be  held  that  the 
effect  of  this  statute  was  to  give  a  right  of  ac- 
tion to  everybody  because  it  imposed  a  public 
duty.  If  such  was  the  leirislative  intent,  the 
first  two  sections  were  superfluous. 

The  judgment  of  the  Circuit  Court  muiibe 
T&cereed. 

No  new  trial  will  be  granted. 

I«oiic«  J'f  did  not  sit.  The  other  Justices 
concurred. 


John  T.   RICH,  Relator, 

V. 

William  CHAMBERLAIN. 
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1.   A  transflBr  of  a  eoiiTiet  from  one 
jilaco  of  Imprisonmeiit  to  another  is  not 

such  a  Judicial  act  that  It  cannot  be  performed 
by  the  ffovemor  under  authority  of  statute. 
S*  The  eonstitntloBjkl  power  of  the  |^t- 
emor  to  g^rant  a  pardon  or  commuta- 
tion of  sentenee  is  not  infringed  by  a  statute 
providing  a  board  of  pardons  to  Invet^tfgate  the 
facts  on  petition  for  a  pardon  and  to  report  the 
results  of  tbeir  investigation  with  such  recom- 
mendatloDS  as  to  them  shall  seem  expedient, 

KOTB.— As  to  encroBchments  on  the  power  of 
the  governor  In  respect  to  pardons  and  reprieves, 
see  also  Parker  v.  State  (Ind.)  28  L.  B.  A.  850;  Peo- 
ple V.  Monroe  Oooniy  Court  of  Sessions  (N.  T.)  28 
L.  R.  A.  866.  and  Peooi^  v  Cummings  (M loh.)  li  L. 
B.  A.  28&,  and  fioCi^ 
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where  such  recommendations  have  no  binding 
force  upon  the  governor. 

(JtfcOrotA,  Gh.  J.,  and  Hooher^  J.,  dteent  from  pn»- 

oemcm  «.) 

(Maroh  19, 1800.) 

APPLICATION  by  the  governor  of  the  state 
for  a  writ  of  mandamus  to  compel  the 
warden  of  the  state  prison  to  comply  with  re- 
lator's order  to  transfer  a  convict  from  the 
state  prison  to  the  house  of  correction. 
Qranted, 

The  facts  are  stated  in  the  opinion. 

Jfr.  Fred  A.  Maynard,  Atty-Qen.,  for  re- 
lator. 

Meesre.  Wilson  ft  Cobb,  for  respondent: 

Act  number  150  of  the  Public  Acts  of  1898, 
providing  for  "(he  advisoir  board  in  the  mat- 
ter of  paiidoDS,"  is  unconstftotiooal. 

fiiectioD  2  of  article  6  of  the  Constitution 
vests  the  pardoning  power  in  the  governor. 

This  provision  necessarily  imposes  upon  the 
governor  the  responsibility  of  examining  per- 
sonally all  applications  for  pardons  and  actine 
upon  bis  own  Judgment  from  a  knowledge  of 
the  facts  and  circumstances. 

Peopte  ▼.  Broion,  54  Mich.  28;  People  v. 
Moore,  62  Mich.  408;  People  v.  Oumminge,  14 
L.  R  A  286,  88  Mich.  251. 

The  statute  does  not  require  that  the  nilei 
of  the  different  prisons  shall  be  uniform. 
Good  time  when  earned  is  a  vested  riffht  which 
can  only  be  forfeited  in  pursuance  of  the  rules 
under  which  earned. 

lU  WaUh,  87  Mich.  466;  Be  OanJIeld,  98 
Mich.  644;  State  v.  MeCleUan,  87  Tenn.  62. 

The  duty  is  imposed  upon  Uie  courts  of  de- 
termining Judicially  to  what  prison  a  person 
convicted  of  a  crime  shall  be  sentence.  Such 
determination  must  be  embodied  in  and  be- 
come a  part  of  the  sentence. 

This  shows  clearly  that  it  was  the  intent  and 
understanding  of  the  legislature  that  the  deter- 
mination of  the  prison  should  form  a  constitu- 
ent part  of  the  sentence. 

Section  1,  article  6,  of  the  Constitution  vests 
the  judicial  power  in  the  courts,  which  in- 
cludes the  determination  of  the  punishment  to 
be  inflicted  in  criminal  cases,  within  the  statu- 
tory provisions,  and  the  particular  prison  at 
which  such  punishment  shall  be  inflicted. 

People  V.  Uumminge^  eupra. 

It  would  not  be  within  the  power  of  the 
conrt  to  change  the  place  of  confinement,  after 
the  sentence  is  once  imposed. 

People  V.  Meeerveff,  76  Mich.  228;  People  v. 
Kelleg,  79  Mich.  820. 

The  section  is  unconstitutional,  as  an  attempt 
to  confer  upon  the  advisory  board  and  the  gov- 
ernor judicial  powers. 

Chandler  v.  Natfi,  6  Mich.  409;  Rowe  ▼. 
Bowe,  28  Mich.  858;  Be  Buddington,  29  Mich. 
472;  Be  Burger,  89  Mich.  208;  lUor  v.  Wayne 
County  Auditartt,  48  Mich.  97. 

Hooker,  i/.,  delivered  the  opinion  of  the 
court: 

Act  118  of  the  Public  Acts  of  1898  is  an 
act  entitled  **  An  act  to  revise  and  consolidate 
the  laws  relative  to  the  throe  prisons  known 
as  the  state  prison  at  Jackson,  the  branch  of 
the  state  prison  at  Marquette,  and  the  house 
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of  correction  at  Ionia.  **  A  board  of  control 
was  provided  for  each,  consisting  of  three 
members,  to  be  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  of  the 
senate,  of  which  board  the  governor  is  ex  officio 
a  member.  These  boards  were  authorized  to 
make  general  rules  for  the  government  of 
their  respective  prisons.  Section  28  of  this 
law  authorizes  the  governor  to  order  the 
transfer  of  prisoners  from  one  to  another  of 
these  prisons,  upon  the  recommendation  of 
the  state  board  of  pardons.  Upon  such  recom- 
mendation the  governor  issued  his  order  and 
warrant,  as  provided  in  the  law  under  dis- 
cussion, for  the  transfer  and  removal  of  one 
William  E.  Stevenson,  a  convict,  from  the 
state  prison  to  the  house  of  correction.  The 
warden  of  the  state  prison  refused  com- 
pliance, and  these  proceedings  were  insti- 
tuted by  the  governor  to  compel  it. 

The  warden  returns  that  his  refusal  was 
in  pursuance  of  a  resolution  adopted  by  the 
board  of  control  of  the  prison  directing  him 
not  to  obey  the  command  of  the  governor, 
for  reasons  therein  set  forth.  A  copy  of  this 
resolution,  signed  by  two  of  the  appointed 
members,  is  attachea  to  the  answer  of  the 
warden.  The  authority  for  transferring  pris- 
oners is  found  in  section  28,  Act  118,  Laws 
1898. 

It  is  contended  that  the  transfer  is  a  Judi- 
cial act,  and  can  only  be  performed  by  an 
officer  clothed  with  Judicial  powers;  that 
the  determination  of  the  circuit  judge  as  to 
the  prison  in  which  the  convict  should  be 
confined  is  a  judicial  determination;  and 
that  the  prisoner  has  a  right  to  remain  in 
such  prison  for  the  period  of  his  imprison- 
ment; or,  at  all  events,  that  he  cannot  be 
summarily  removed  without  a  hearing.  It 
is  said  that  the  law  discriminates  between 
the  prisons ;  that  certain  offenders  cannot  be 
sentenced  to  the  state  prison ;  and  that  the 
worst  criminals  cannot  be  sentenced  to  the 
house  of  correction,  which  is  said  to  be  de- 
signed for  the  less  hardened  class  of  crimi  • 
nals.  The  legislature  has  full  authoritv  to 
provide  prisons,  and  to  determine  where 
prisoners  may  be  sent;  and  the  courts  have 
DO  discretion  as  to  the  place  to  which  crim- 
inals mav  be  sentenced  except  as  the  legis- 
lature gives  it.  Such  discretion  is  lodged 
with  the  circuit  judges,  and  they  act  judi- 
cially in  its  exercise.  But  this  doctrine  is 
a  Qualified  one,  or  rather  the  order  of  the 
Juage  is  qualified  by  the  law  and  such  rules 
and  regulations  of  the  prisons  as  may  have 
been  lawfully  adopted.  Every  sentence  is 
subject  to  these,  although  it  does  not  men- 
tion them.  The  law  requires  every  person 
convicted  of  murder  in  the  first  degree  to  be 
sentenced  to  solitary  confinement  and  hard 
labor  for  life.  Yet,  under  the  law  and  prison 
rules,  such  prisoners  are  taken  from  their 
solitary  confinement  after  a  short  time,  and 
are  allowed  to  work  with  other  convicts. 

Again,  all  sentences  direct  that  the  prison- 
ers be  confined  in  the  state  prison ;  but,  un- 
der the  law,  thev  mav  be  hired  to  do  work  out- 
side of  the  walls,  in  factories  or  mines  or 
upon  the  highways,  different  states  having 
different  rules.  The  sentence  is  always  im- 
posed and  received  under  and  interpreted  by 
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the  law  to  which  it  is  subject.     The  judge 
and  the  prisoner  act  with  the  knowledge  ol 
this  fact,  and  must  be  presumed  to  under- 
stand that,  while  the  judge  may  or  may  not 
sentence  a  prisoner  to  one  or  another  institu- 
tion, there  is  an  existing  law  under  which 
he  may  be  lawfully  transferred.    The  sen- 
tence impliedly  subjects  him  to  this  when,  in 
the  discretion  of  the  proper  executive  officer 
or  board,  crowded  prisons  or  any  other  rea- 
sons require  or  make  it  advisable.     We  need 
not  determine  whether  this  would  be  appli- 
cable to  cases  of  sentence  before  the  law  pro- 
viding for  transfer  took  effect.    The  judicial 
act  is  fully  performed  by  the  sentence,  which, 
though  in  form  absolute,  involves  conditiona 
imposed   hj  law  by  which   the  prisoner' a 
rights  are  limited  and  to  which  they  are  sub- 
ject ;  and  while  the  court  may  not,  in  terms, 
sentence  certain  classes  of  offenders  to  one  or 
the  other'  of  the  prisons,  the  sentence  con- 
strued by  the  law  is  to  the  designated  prison^ 
but  subject  to  transfer  in  accoraance  to  law. 
It  was  urged  at  the  hearing  that  section  28 
was  defective,  and  did  not  make  the  necessary 
provision  to  protect  the  rights  of  convicts; 
that  there  is  no  requirement  to  transfer  his 
personal  effects  from  one  prison  to  the  other ; 
and  that  no  method  is  provided  by  which  it 
can  be  determined  whether  or  not  he  was  en- 
titled to  what  is  called  ''good  time"  at  the 
time  of  the  transfer.    Doubtless,  these  are  the 
subjects  of  rules  made  by  the  boards  of  con- 
trol, but,  if  not,  the  former  is  of  little  im- 
portance, while,  as  to  the  latter,  the  prisoner 
might  be  amply  protected  by  a  presumption 
of  good  behavior,  unless  the  contrary  should 
appear.    The  action  of  the  governor,  under 
this  statute,  must  be  based  upon  a  recom- 
mendation of  the  advisory  board  of  pardons,, 
and,  if  such  board  has  no  legal  existence^ 
its  recommendation  would  be  of  no  validity, 
and  could  not  be  a  substantial  basis  of  action 
by  the  governor.    This  board  was  established 
in  1889,  and  a  new  act  was  passed  in  1898, 
under  which  the  present  board  exists.     The 
board  consists  of  four  members,  appointed 
by  the  governor,  by  and  with  the  advice  and 
consent  of  the  senate.    The  board  may  ap- 
point a  clerk,  may  hold  sessions  when  and 
where  occasion  may  require,  send  for  persona 
and  papers,  and  administer  oaths.    Its  duties 
are  to  investigate  the  cases  of  convicts,  con- 
fined in  the  various  prisons,  who  may  peti- 
tion for  pardons  or  for  license  to  go  at  large, 
and  to  report  to  the  governor  the  results  of 
investigations,  with  such  recommendationa 
as.  in  the  judgment  of  its  members,  shall 
seem  expedient,  either  in  respect  to  fNirdona 
or  commutations,  or  refusal  of' pardon  or  com- 
mutation.   The  act  provides,  further,  **  that 
upon  receiving  the  result  of  any  such  exam- 
ination, together  with  the  recommendationa 
aforesaid,  the  governor  may,  at  his  discre- 
tion, upon  such  conditions  with  such  restxic- 
tions,  and  under  such  limitations  as  he  may^ 
deem  proper,  grant  the  desired  pardon,  or 
commutation."    Const,  art.  5,  g  11,  provides 
that  ''he  [the  governor]  may  grant  reprieves, 
commutations  and  pardons  after  convictions, 
for  all  offenses  except  treason,   and  cases 
of  impeachment,  upon  such  conditions,  and 
with  such  restrictions  and  limitations  as  he 
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may  think  proper,  subject  to  regulations  pro- 
vided by  law  relative  to  the  manner  of  ap- 
plying for  pardons.  He  shall  communicate 
to  Uie  legislature  at  each  session,  informa- 
tion of  each  case  of  reprieve,  commutation 
or  pardon  granted,  and  the  reasons  there- 
for." This  section  of  the  constitution,  in 
express  terms,  lodges  the  pardoning  power 
with  the  governor,  and  with  it  the  co-ordi- 
nate branches  of  government  have  nothing 
to  do,  except  as  the  legislature  may  by  law 
provide  how  applications  may  be  made,  and 
is  entitled  to  a  report  of  action  taken.  Peo- 
ple 7.  Broton,  64  Mich.  28 ;  Bsople  v.  Jfoare, 
62  Mich.  498 ;  PiBople  v.  Oumn»ng$,  88  Mich. 
251,  14  L.  R.  A.  286 ;  United  States  v.  Wil- 
mm,  82  U.  S.  7  Pet.  160,  8  L.  ed.  640;  Bsc 
parte  WeUs,  69  U.  S.  18  How.  807,  16  L.  ed. 
421 ;  Ex  parte  Oarland,  71  U.  8.  4  Wall. 
883,  18  L.  ed.  866.  The  power  conferred  by 
this  section  of  the  constitution  is  practically 
unrestricted,  and  the  exercise  of  executive 
clemency  is  a  matter  of  discretion,  subject, 
perhaps,  to  the  remedy  by  impeachment  in 
case  of  flagrant  abuse.  It  cannot,  however, 
bo  treated  as  a  privilege.  It  is  as  much  an 
official  duty  as  any  other  act.  It  is  lodged 
in  the  governor,  not  for  the  benefit  of  the 
convict  only,  but  for  the  welfare  of  the  peo- 
ple, who  may  properlv  insist  upon  the  per- 
formance of  Uiat  duty  by  him,  if  a  pardon  is 
to  be  granted.  "A  pardon  is  an  act  of  grace, 
proce^ing  from  the  power  intrusted'' with 
Uie  execution  of  the  laws,  which  exempts 
the  individual  on  whom  it  is  bestowed  from 
the  punishment  the  law  inflicts  for  a  crime 
he  has  committed.  It  is  the  private,  though 
official,  act  of  the  executive  magistrate,  de- 
livered to  the  individual  for  whose  benefit 
it  is  intended."  Opinion  of  Chief  Justice 
Marshall  in  United  States  v.  Wilson,  82  U. 
B.  7  Pet.  160,  8  L.  ed.  648.  Lord  Coke  de- 
fines ** pardon"  as  "a  work  of  mercy,  whereby 
the  king,  either  before  or  after  conviction, 
forgiveth  any  offense,"  etc.  8  Inst.  288.  Bee 
also  1  Bishop,  Crim.  L.  §  898. 

There  are  many  reasons  why  a  power  of  this 
kind  should  be  confided  to  the  highest  exe- 
cutive officer.  It  involves  a  wide  discretion. 
The  proceedings  upon  the  trial  may  be  re- 
viewed. New  evidence  may  be  taken  upon 
which  to  rest  the  pardon,  thus,  in  effect, 
granting  a  new  trial.  It  may  be  ex  parte, 
after  the  witnesses  have  disappeared  or  are 
dead.  It  may  be  and  often  is  based  upon  an 
alleged  reform  of  an  offender.  Youth  or  age 
may  furnish  an  excuse  for  its  exercise.  Peti • 
tions  which  a  good-natured  public  sign  with- 
out readine,  and  importunities  of  interested 
persons  and  friends,  may  be  expected  wher- 
ever there  is  hope  of  success.  It  is  therefore 
of  the  highest  importance  to  the  public  that 
this  power  should  be  carefull}'  exercised, 
and  that  the  fullest  responsibility  should  rest 
upon  the  person  to  whom  it  is  confided. 
The  office  of  governor  seems  to  be  generally 
considered  the  proper  one  with  which  to 
lodge  such  responsibility,  and  the  public 
have  the  right  to  insist  upon  his  performance 
of  the  duty.  Not  only  is  it  beyond  the 
power  of  tlie  legislature  to  impose  the  duty 
upon  others,  but  it  should  not  in  any  way 
lessen  his  responsibility  to  the  public,  when 
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he  seta  aside  the  ludgment  of  court  and  jury 
bv  opening  the  doors  of  a  prison  to  a  con- 
vict^ felon.  If  the  act  in  question  does 
this,  it  should  not  be  sustained.  The  effect 
of  it  ii  to  establish  a  sort  of  tribunal  open 
to  convicts,  where  the  question  of  whether 
they  should  be  pardoned  or  be  licensed  to  go 
at  laree  may  be  tried.  The  conclusion 
reached, — t.  e,  the  result, —accompanied  by 
a  recommendation,  must  be  certified  to  the 

governor,  who  then  grants  or  refuses  a  par- 
on,  as  he  may  think  advisable. 
We  understand  that  the  practice  of  this 
board  is  to  conduct  its  investigations  with 
care  and  thoroughness,  to  reqmre  notice  to 
be  given  to  the  authorities,  to  reduce  proof 
to  writing,  and  to  return  the  same,  with  a 
report  in  detail,  to  the  governor.  This, 
however,  seems  to  be  under  rules  of  its  own 
devising,  or  prescribed  by  the  governor, 
for  the  act  requires  nothing  of  the  kind. 
This  is  unimportant,  however,  as  it  might 
be  remedied  by  legislation.  But  the  vital 
defect  in  the  act  islhat  it  tends  to  substitute 
the  judgment  of  the  board  for  that  of  the 
governor.  It  can  be  truly  said  that  the 
opinions  of  the  board  need  not  be  controlling. 
But  the  tendency  is  naturally  to  offer  an  op- 
portunity, if  not  an  inducement,  to  an  over- 
burdened magistrate,  to  depend  upon  the 
judgment  of  a  board  in  which  he  has  con- 
fidence, and  which  has  made  a  more  careful 
investigation  than  he  has  made,  and  to  act 
upon  the  recommendation  of  such  board, 
while  the  public  have  a  right  to  the  fullest 
exercise  of  his  own  understanding  and  judg- 
ment, which  they  have  signifi^  by  their 
constitution  that  thev  desire.  This  right 
should  not  be  thwarted  or  placed  in  jeopardy 
by  a  law  whose  natural  result  may  be  ex- 
pected to  contravene  the  spirit  of  the  consti- 
tutional provision.  A  loose  exercise  of  the 
pardoning  power  is  greatly  to  be  deplored, 
it  is  inexcusable.  It  s  a  blow  at  good  order, 
and  is  an  additional  hardship  upon  society, 
in  its  conflict  with  crime  and  criminals, — ^a 
conflict  which  is  irrepressible,  and  in  which 
the  criminal  has  many,  and  possibly  undue, 
advantages.  The  erection  of  a  court  of  par- 
dons is  of  such  doubtful  expediency,  offer- 
ing, as  it  does,  an  opportunity  to  the  con- 
vict—practically within  the  doors  of  every 
prison — to  press  his  suit  for  pardon,  that  it 
should  never  be  permitted  until  the  people 
have  signified  a  willingness  that  the  safe- 
guards placed  in  their  constitution  be  re- 
moved. The  erection  of  a  court  of  pardons 
is  to  invite  unworthy  applications.  A  prac- 
tice grows  up.  It  offers  a  premium  to  par- 
don-brokers, and  the  pardon,  in  place  of 
remaining  a  matter  of  high  executive  discre- 
tion, based  upon  legitimate  clemency,  de- 
generates to  a  routine  award  of  a  committee,, 
to  be  obtained  and  justified  by  compliance 
with  fixed  rules,  and  sought  as  an  assertion 
of  right  rather  than  clemency.  This  section 
contemplates  that  the  legislature  may  regu- 
late the  manner  of  applying  for  pardons, 
but  this  should  not  be  construed  to  confer 
the  power  to  limit  the  discretion  of  the  gov- 
ernor to  grant  pardons  or  to  require  any  other 
officer  to  first  pass  upon  the  question.  All 
power  is  taken  from  the  legislature  except 
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that  of  regulating  tho  manner  of  applying 
to  the  executive.  Act  150  does  not  profess 
or  attempt  to  do  this.  Its  title  is  silent  upon 
the  one  and  only  subject  in  relation  to  par-, 
dons  which  the  constitution  permits  the  leg- 
islature to  act  upon.  It  nowhere  provides 
how  applications  for  pardons  shall  be  ap- 
plied for,  or  that  such  applications  shall  be 
uniform.  It  does  not  regulate  applications 
for  pardons.  It  provides  for  a  board,  which 
must  act  in  cases  where  petitions  are  filed, 
and  gives  no  authority  to  the  board  to  act  in 
the  absence  of  petitions.  It  seems  to  regu- 
late the  board  which  the  act  creates,  instead 
of  regulating  the  manner  of  making  appli- 
cation to  the  only  officer  authorized  to  grant 
pardons.  Under  the  claim  that  it  is  prescrib- 
ing a  manner  of  applying  for  a  pardon,  it 
imposes  a  duty  to  investigate  and  report, 
ana  professes  tr  authorize  the  governor  to 
act  upon  such  report  and  recommendation. 
If  this  means  anything,  it  is  that  the  gover- 
nor might  lawfully  forego  any  investigation, 
and  act  upon  the  recommendation  of  the 
board,  substituting  their  judgment  for  his 
own.  The  answer  to  this  is  that  we  cannot 
suppose  that  the  governor  will  pay  any  at- 
tention to  the  recommendation,  because  the 
constitution  imposes  a  duty  upon  him.  The 
act  does  not  regulate  the  method  of  applying 
for  pardons,  it  does  provide  for  a  sort  of 
investigation,  which  we  are  told  that  the  leg- 
islature intended  should  be  disregarded.  In 
my  opinion,  this  was  not  the  legislative 
intent.  On  the  contrarv,  it  was  expected 
that  the  governor  would  do  just  what  the 
legislature  uncUrtook  to  provide  that  he 
might  do,  viz. ,  act  upon  the  report  and  recom- 
mendation without  personal  investigation. 
If  there  were  no  boanl  of  pardons,  a  governor 
would  not  be  likely  to  feel  at  liberty  to 
grant  a  pardon  upon  a  mere  application, 
without  investigation.  If  he  did,  such  a 
practice  would  not  meet  public  approval, 
nor  would  it  be  a  proper  discharge  of  his 
duty.  Tet  the  act  in  Question  provides  that 
he  may  do  that  very  thing,  and,  to  sustain 
the  act,  the  argument  must  be  made  that  the 
legislature  dianot  mean  what  the  language 
expressly  states,  but  intended  that  the  report 
and  recommendation  should  be  wholly  dis- 
regarded by  the  governor. 

Our  attention  has  not  been  called  to  a  case 
involving  the  question  that  has  been  dis- 
cussed. Our  own  investigation  has  disclosed 
that,  by  most  state  constitutions,  the  par- 
doning power  is  lodged  with  the  governor, 
as  it  is  with  the  president  under  the  Federal 
Constitution.  In  several  states  the  power  of 
the  governor  is  restricted,  possibly  to  cut  off 
any  danger  of  an  undue  exercise  of  the  power. 
In  most  of  these,  however,  the  consent  of 
the  governor  is  indispensable.  It  is,  how- 
ever, a  significant  fact,  and  one  that  bears 
forcibly  upon  this  case,  that  we  have  found 
no  instance  where  a  board  has  been  r**ented 
by  statute,  but  invariably  by  constitutional 
provisions.  In  Florida,  pardons  may  be 
granted  by  the  governor,  justices  of  the  su- 
preme court,  or  a  major  part  of  them,  pro- 
vided that  the  governor  be  one.  Fla.  Const, 
art.  6,  g  12.  In  Louisiana,  the  governor 
may  act  by  and  with  the  consent  of  the  sen- 
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ate.  La.  Const.  1868,  title  8.  In  Maine, 
after  conviction,  the  governor  may  pardon, 
with  the  advice  of  a  council  of  seven  mem- 
bers chosen  by  the  general  assembly.  Me. 
Const,  art.  5,  §  11.  in  Massachusetts,  the 
eovemor  and  a  council  of  nine  chosen  by  the 
legislature  may  ^rant  pardons.  Mass.  Ck>n8t 
art.  6,  chap.  2,  g  1.  In  Nevada,  the  gover- 
npr,  justices  of  the  supreme  court,  and  the 
attorney- general  constitu>'  tlie  bourd.  The 
governor  must  concur.  Ncv.  Ccmst.  1864, 
art.  5,  g  14.  In  New  Hampshire,  the  gover- 
nor acts,  with  the  advice  or  a  council  of  five 
elected  by  the  people.  N.  H.  Const,  art 
51.  In  New  Jersey,  the  governor,  chancel- 
lor, and  six  judges  of  the  court  of  error  con- 
stitute the  boai^.  The  governor  must  act 
N.  J.  Const,  art.  5,  g  10.  In  Pennsylvania, 
the  governor,  lieutenant  governor,  secretary 
of  state,  attorney -general,  and  secretary  of 
interior  affairs  constitute  the  board.  Any 
three  may  act.  Pa.  Const.  1878,  art.  4,  §  9. 
In  Vermont,  the  governor  and  a  council  con- 
sisting of  lieutenant  governor  and  13  council- 
men,  to  be  elected  by  the  people,  exercise  tha 
pardoning  power.  Yt.  Const.  1703.  Mich- 
igan appears  to  be  the  only  state  that  has 
attempted  to  regulate  the  matter  of  pardons 
by  statute.  As  we  have  already  said,  the 
subject  is  expressly  removed  from  legislative 
interference,  and  we  think  that  the  Law  of 
1898,  providing  for  the  advisory  board,  is 
clearly  unconstitutional.  Being  so,  said 
board  could  not.  lawfully  make  the  recom- 
mendation which  is  a  condition  precedent  to 
an  order  to  transfer  a  prisoner.  We  think 
that  the  writ  should  be  denied. 

HeOratht  Oh*  </.,  concurred  with  Hook- 
er* «/. 

Orajit.  J.:  We  concur  in  the  opinion  of 
Brother  Hooker,  except  that  portion  wherein 
he  holds  the  law  providing  for  the  board  of 
pardons  to  be  unconstitutional.  We  also 
agree  with  him  in  saying  that  "the  pardon* 
inff  power  should  be  careful Iv  exercised, 
and  that  the  fullest  responsibility  should 
rest  upon  the  person  to  whom  it  is  confided.  * 
That  power  is  vested  exclusively  in  the  gov> 
emor  of  the  state,  and  any  law  which  re- 
stricted this  power  would  be  unconstitutional 
and  void.  While,  however,  the  constitution 
unqualifiedly  vests  this  power  in  the  gov- 
ernor, it,  at  the  same  time  and  with  equal 
clearness,  vests  in  the  legislature  the  power 
to  provide,  by  law,  regulations  relative  to 
the  manner  of  applvlng  for  pardons.  Atticle 
5,  g  11.  Under  this  power,  it  would  clearly 
be  competent  for  the  legislature  to  provide 
as  regulations  that  the  petition  or  applica- 
tion should  be  under  oatn  *,  that  it  should  bo 
first  submitted  to  the  judge  and  prosecuting 
attorney,  for  them  to  indorse  thereon  or  at- 
tach thereto  such  statements  as  they  might 
deem  proper  to  make  touching  the  merits  of 
the  application,  and  designea  to  furnish  the 

governor  information  upon .  which  to  base 
is  action:  that  the  testimony  taken  upon 
the  trial,  if  it  exists,  should  accompany  the 
petition ;  and  that  testimony  unaer  oath 
should  be  taken  at  the  prison  or  elsewhere 
bearing  upon  the  reasons  urged  in  the  peti- 
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iioD  for  pardon.  Is  there  any  doubt  of  the 
right  of  the  governor  under  this  constitu- 
tional provision,  without  any  act  of  the  leg- 
islature, to  ask  the  opinion  or  advice  of  any 
of  these  officers,  or  to  ask  eitlier  to  examine 
the  facts,  the  conduct  of  the  prisoner  or  sny 
other  material  facts  upon  which  conviction 
was  based,  and  report  to  him,  without  any 
abnndonment  of  nis  constitutional  duty? 
How  else  can  he  obtain  the  necessary  facts 
upon  which  to  base  intelligent  action?  In 
the  absence  of  any  law  providing  regula- 
tions, the  governor  possesses  the  undoubted 
right  to  require,  as  a  condition  precedent  to 
ilie  consideration  of  application,  that  it  sliall 
be  accompanied  by  these  statements.  Cer- 
tainly, a  law  which  imposes  no  other  regu- 
lations than  those  which  he  himself  might 
impose  is  not  unconstitutional. 

Tiie  law  in  question  does  nothing  more 
than  to  prescribe  the  regulations  for  obtain- 
ing the  information  which  must  be  conceded 
to  bp  necessary  for  an  intelligent  and  proper 
exercise  of  the  pardoning  power.  No  gov- 
ernor ought  to  pardon  without  having  before 
him  the  facts  upon  which  the  conviction  was 
based,  as  well  as  the  conduct  of  the  prisoner 
after  conviction.  This  law  does  nothing 
more  than  to  prescribe  the  methods  and  reg- 
ulations for  obtaining  this  information  which 
is  so  necessary  for  an  intelligent  and  proper 
exercise  of  the  pardoning  power.  The  sec- 
tion of  the  act  upon  which  is  based  the  al- 
leged unconstitutionality  reads  as  follows: 
"  It  shall  be  the  duty  of  said  board  to  investi- 
gate the  cases  of  such  convicts  now  or  here- 
after confined  in  the  state  prisons  and  house 
or  houses  of  correction  as  may  petition  for 
pardon,  or  for  a  license  to  be  at  large,  and 
to  report  to  the  governor  the  results  of  their 
investigations,  with  such  recommendations 
'as  shall  in  their  Judgment  seem  expedient 
either  in  respect  to  pardons,  or  commuta- 
tions, or  refusal  of  pardon  or  commutation. 
Upon  receiving  the  result  of  any  such  exam- 
ination, together  with  the  recommendations 
aforesaid,  the  governor  may  at  his  discretion 
upon  such  conditions,  with  such  restrictions 
and  under  such  limitations  as  he  may  deem 
proper,  grant  the  desired  pardon  or  commu- 
tation, which  warrant  shall  be  obeyed  and 
executed  instead  of  the  sentence  originally 
awarded."  Pub.  Acts  1898,  Act  No.  150. 
§  6.  It  was  not  the  purpose  or  intention  of 
this  act  to  infringe  upon  the  constitutional 
prerogatives  or  power  of  the  governor.  The 
name  given  to  the  board  in  section  1— viz. 
**the  advisory  board  in  the  matter  of  par- 
dons"— clearly  indicates  this.  In  practice, 
as  shown  in  Brother  Hooker's  opinion,  the 
board  assumes  none  of  the  power  of  the  gov- 
ernor to  pardon,  but  recognizes  its  sole  duty 
to  be  to  gather  information ;  and  for  this 
purpose  it  conducts  its  investigation  with 
care  and  thoroughness,  requiring  notice  to 
the  authorities  and  proofs  to  be  taken  and 
returned  to  him  for  his  examination.  The 
faot  that  such  board  is  authorized  to  make 
recommendation  is  no  infringement  upon  ex- 
ecutive power.  It  might  as  well  be  held 
that  the  report  and  recommendation  of  the 
circuit  court  commissioner,  to  whom  a  case 
in.equity  has  been  referred,  were  an  infringe- 
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ment  upon  the  power  of  the  court,  upon 
which  the  constitution  and  the  law  have 
conferred  exclusive  Jurisdiction.  It  has  been 
a  common  practice  heretofore  for  the  trial 
judge,  the  prosecuting  attorney,  and  the  jury 
who  tried  the  prisoner  to  recommend  to  the 
governor  that  he  be  or  be  not  pardoned.  It 
might  as  well  be  held  that  such  recommenda- 
tions were  an  unconstitutional  interference 
with  his  power  as  to  hold  that  the  recom- 
mendations of  this  board  were  unconstitu- 
tional. The  recommendations  in  the  one  case 
are  of  no  greater  significance  than  in  the 
other.  In  neither  case  have  they  any  binding 
force  upon  him,  and  the  law  neither  provides 
nor  intends  that  they  shall  have.  We  hold  the 
law  to  be  constitutional,  and  the  power  to 
transfer  convicts  from  one  prison  to  another 
valid. 
The  writ  mu9t  ittue. 

Lonff  and  Mont|pomery9  JJ.,  concurred 
with  Grant.  J. 


ROUSE,  HAZARD  A  CO. 
Joseph  W.  DONOVAN.  Circuit  Judge. 
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A  statute  authoriaiiiK  ezecution  to  iMSwtm 
against  indlTldaal  members  of  a  limited 
partnership  to  the  extent  of  the  unpaid  portions 
of  their  subecriptiODS,  if  ezecutioo  against  the 
association  hBs  been  returned  unsatisfied,  does 
not  violate  tbe  constitutional  provision  requir- 
ing due  process  of  lai^,  where  it  ailows  Jadlcial 
investig'atlon  as  to  tbe  amount  remaining  un- 
paid on  such  subscriptions. 

(February  8B,  189Bb) 

APPLICATION  for  a  writ  of  mandamxiB  to 
compel  defendant  to  vacate  an  order 
which  had  been  granted,  refusing  to  permit 
execution  to  go  against  the  individual  mem- 
bers of  the  Detroit  Cycle  Company  upon  a 
Judgment  which  had  been  recovered  against 
the  company.     0 ranted. 

Statement  by  Grant,  J,: 

The  relator,  a  foreign  corporation,  re- 
covered Judgment  against  the  Detroit  Cycle 
Company,  a  limited  partnership  association, 
for  $1, 705. 50  and  costs,  being  for  goods  sold. 
The  cycle  company  was  organized  under 
chapter  79,  How.  Stat   Execution  was  issued, 

NOTB.— While  limited  partnerships  such  as  thai 
involved  in  the  above  case  have  been  created  un- 
der the  laws  of  a  considerable  number  of  states  In 
which  the  above  decision  wlU  be  important,  it 
would  seem  that  additional  importance  attaches  to 
tbe  ease  by  reason  of  statutes  in  some  of  the  statek 
authorizing  execution  against  stockholders  on 
Judgments  ag'iilnst  a  corporatloQ.  This  remedy 
has  not  yet  been  much  contested.  It  would  seem 
that  tiie  same  role  would  apply  in  case  of  execu- 
tions against  stockholders  that  would  apply  to  ex- 
ecutions against  members  of  a  limited  partnership 
on  Judgment  against  tbe  company.  As  to  tbe  dose 
relation  of  Joint-stock  companies  to  corporations, 
see  People  v.  Coleman  (N.  T.)  16L.  A.  A.  188^  and 
People  V.  Wemple  (N.  T.)  6  L.  A.  A.  808. 
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and  letarned  nuOa  bona.  The  plaintiff  Uien 
moYed  the  ooart  for  an  order  directing  exe- 
cution to  issue  against  the  indiyidual  mem- 
bers of  the  defendant  to  the  extent  of  the 
portions  of  their  subscriptions,  respectively. 
In  the  capital  of  the  company  not  paid  up. 
The  motion  was  based  upon  the  files  and 
records  of  the  cause,  and  an  affidavit  there- 
unto attached,  which  set  forth  the  judgment, 
the  organization  of  the  defendant,  the  is- 
suance of  execution  and  return,  a  copy  of  its 
articles  of  associati<m,  showing  that  the  as- 
sociation consisted  of  three  members;  that 
the  capital  stock  was  $10,000.  subscribed  for 
in  equal  amounts  bv  each  of  its  members ; 
that  $1,000  was  paid  in  by  each  at  Uie  time 
of  the  organization ;  that  the  balance  of  the 
capital,  $7,000,  was  to  be  paid  from  time  to 
time,  as  ne^ed ;  that  subsequently  each  mem- 
ber paid  in  $500,  and  that  the  balance  of  the 
capital  had  not  been  paid.  The  affidavit  fur- 
ther alleged  that  the  defendant  had  mortgaged 
all  its  property  to  one  creditor,  and  that  each 
member  had  executed  a  note  to  the  defendant 
for  the  balance  of  his  unpaid  subscriptions, 
and  had  then  turned  these  notes  over  to  that 
creditor,  with  the  agreement  that  they  were 
not  to  be  paid ;  that  such  action  was  in  fraud 
of  other  creditors  who  were  entitled  to  the 
amount  of  the  unpaid  capital  to  apply  upon 
their  debts.  A  copy  of  this  notice  and  of  the 
affidavit  was  duly  served  upon  the  defendant 
association,  and  each  of  its  members.  These 
members  appeared  specially  at  the  hearing  of 
the  motion,  and  protested  against  its  con- 
sideration by  the  court,  because  section  2366, 
How.  Stat.,  which  provides  for  the  issuing  of 
an  execution  against  the  individual  members, 
is  unconstitutional  and  void,  in  that  it 
Tiolates  section  1  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  and 
section  88  of  article  6  of  the  Constitution  of 
this  state,  both  of  which  provide  that  no 
person  shall  be  deprived  of  life,  liberty,  or 

J  property  without  due  process  of  law.  The 
ndge  sustained  this  contention,  and  denied 
the  motion.  Relator  thereupon  applied  to 
this  court  for  the  writ  of  mandamus  to  com- 
pel the  vacation  of  this  order  made  by  the 
respondent. 

The  section  upon  which  the  question  arises 
reads  as  f ol  lows :  "  The  members  of  any  such 
partnership  association  shall  not  be  liable 
under  any  judgment,  decree,  or  order  which 
shall  be  obtained  against  such  association,  or 
for  any  debt  or  engagement  of  such  company, 
further  or  otherwise  than  is  hereinafter  pro- 
Tided,  that  is  to  say :  If  any  execution  or 
other  process  in  the  nature  of  execution, 
either  at  law  or  in  equity,  shall  have  been 
issued  against  the  property  or  effects  of  the 
company,  and  if  there  cannot  be  found  suffi- 
cient thereof  whereon  to  levy  or  enforce  such 
execution  or  other  process,  then  such  execu- 
tion or  other  process  may  be  issued  against 
any  of  the  members  to  the  extent  of  the  por- 
tions of  their  subscriptions  respectively  in 
the  capital  of  the  association  not  then  paid 
tip :  provided  always,  that  no  such  execution 
shall  issue  against  any  member  except  upon 
an  order  of  court  or  of  a  Judge  of  the  court 
in  which  action,  suit,  or  other  proceedin 
shall  have  been  brought  or  instituted ;  an 

27  L.  R  A. 


the  said  court  or  judge  may  compel  the  pro- 
duction of  the  books  of  the  association,  show* 
ing  the  names  of  the  members  thereof,  and 
the  amount  of  capital  remaining  to  be  paid 
upon  their  respective  subscriptions,  and  mm 
them  or  other  sources  of  information,  aa- 
certain  the  truth  in  regard  tliereto,  and  may 
order  execution  to  issue  accordingly ;  and  tiia 
said  association  shall  be  and  it  u  hereby  re- 
quired to  Iceep  a  subscription  list  book  for 
that  purpose,  and  the  same  shall  be  open  to 
inspection  by  the  creditors  and  members  of 
the  association,  at  all  reasonable  times :  pro- 
vided, that  nothing  herein  contained  shall  be 
construed  to  exempt  the  memliers  of  such 
partnership  association  from  individual  lia- 
bility for  all  labor  perfonned  for  the  associa- 
tion. " 

Mr.  Otio  Ktrchner,  with  Mettn,  Bowen, 
Dovirlaa  Jb  Whitinef •  for  relator: 

Unincorporated  Joint-stock  companies  ex- 
isted in  Eogland,  and  although  prohibited  by  a 
statute  of  George  L  on  account  of  the  famous 
"  bubble."  tliey  have  been  recognized  as  exist- 
ing in  this  country  at  common  law.  Their  ex- 
istence in  the  state  of  Michigan  has  been  rec- 
ognized by  several  of  the  decisions  of  thb 
court 

See  Re  Ticknof^s  BUaU,  18  Mich.  44;  But- 
terfidd  v.  Bearddey.  28  Mich.  412;  AOen  v. 
DuJiUs,  43  Mich.  1,  88  Am.  Rep.  159. 

All  the  members  are  individually  liable  for 
the  debts  of  the  association,  and  real  estate 
held  by  them  is  held  as  by  ordinary  partner- 
ships. 

But  associations  similar  in  all  particulars  to 
the  one  in  question  in  this  litigation  first  made 
their  appearance  in  the  state  of  Pennsylvania. 

In  Moloney  v.  Bruce,  94  Pa.  249:  Bement  v. 
Philadelphia  Impact  Brick  Maeh.  Co,  12  Phila. 
494;  and  Cox  v.  WaiU,  157  Pa.  95.— ludgment 
was  first  obtained  against  the  defendant  asso- 
ciation, and  then  preci.^Iy  in  the  manner  in 
which  relator  is  aciio^  in  this  case,  the  lower 
court,  after  ascertaining  the  fact  that  there 
were  unpaid  subscriptions  to  the  capital  stock 
of  the  association,  ordered  executions  to  be  is- 
sued directly  against  the  members  who  hold  the 
unpaid  stock. 

In  ShdU  V.  Strong,  128  Pft.  815,  the  court 
holds  that "  plaintiffs  had  a  right  to  sue  them 
as  a  limited  partnership  association  in  the  mode 
pointed  out  by  the  act  because  they  held  them- 
selves out  as  such  aasociation.and  upon  failure 
to  recover  their  debt  by  execution  against  the 
association,  they  might  have  had  execution 
against  the  non-paying  members,  if  any  there 
were,  for  the  amount  of  their  unpaid  subscrip- 
tions. 

It  can  make  little  difference  how  the  court  is 
moved,  provided  due  notice  is  personally  given 
the  members  of  the  defendant  association. 

Lauder  Y  JVlia,  117  Pa.  804. 

The  statute  should  not  be  declared  unconsti 
tutional  unless  the  conflict  between  the  consti- 
tution and  the  statute  is  palpable  and  free  from 
reasonable  doubt. 

Green  Y.Oratee,  1  Doiigl.  (Mich.)  851;  8eoit 
V.  Smart,  1  Mich  295;  Southuarth  v  Palmyra 
d  J.  R.  Co,  2  Mich.  287;  Se-trs  v-  C&ttreU,  5 
Mich.  251 ;  Tyler  v.  People,  8  Mich.  820;  Pifo^ 
vU  V.  Blodffett,  18  Mich.  127;  PeopU  v.  Maha- 
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mey,  18  Mich.  481;  Inkttmr  t.  Carver,  16  MklL 
484. 

These  defeodaDts  are  not  in  position  to  lalBe 
the  question  of  its  unconstitutionality.  They 
are  absolutely  estopped  to  do  this. 

Not  only  a  corporation  and  its  members,  bat 
also  those  who  have  had  dealings  with  the  cor- 
poration as  such,  are  estopped  in  subsequent 
fitigation  between  the  members  of  the  associa- 
tion and  those  persons  who  have  thus  dealt 
with  it,  to  deny  the  legality  of  the  formation 
of  the  corporation. 

8u)artw<nit  ▼.  Michigan  Air  Line  R.  Co.  24 
Mich.  889:  MerehanVi  <ft  3l(fr$.  Bank  ▼.  Stone, 
88  Mich.  779;  HaU  Mfg.  Co.  of  Grand  Rapids 
▼.  American  Railway  Supply  Co.  48  Mich.  881; 
Esty  Mfg,  Co.  v.  Runnels,  56  Mich.  ISO;  Baton 
▼.  Walker,  6  L.  R.  A.  102,  76  Mich.  679;  Car- 
§on  City  8av.  Bank  y.  Carson  City  Elevator  Co. 

90  Mich.  660;  Chicago  d  0.  T.  R.  Co.  y.  Miller, 

91  Mich.  166;  McCarthy  y.  Lavaseke,  89  111. 
870, 81  Am.  Rep.  88;  Wheeloek  y.  Host,  Tl  HI. 
296;  Casey  y.  OaUi,  94  U.  S.  675.  24  L.  ed. 
168;  Pitkin  y.  Springfiold,  112  Mass.  509;  Real 
Y.  Bass,  86  Me.  825;  Corpus  Christi  y.  Central 
Wharf  S  Warehouse  Co.  (Tex.)  Sept.  18, 
1894. 

Inasmuch  as  the  respondent,  holding  the 
circuit  court  in  chancery,  had  full  power  to 
pass  upon  the  matter  of  relator's  petition  and 
a^ard  execution  against  the  parties  for  the 
amount  of  their  sul)scnptions  remaining  un- 
paid, it  would  seem  to  follow  that  it  is  com- 
petent, by  statute,  to  confer  upon  bim  the  same 
power  when  holding  the  circuit  court  at  law. 

The  power  thus  conferred  is  equitable  in  its 
nature,  and  the  partners  are  therefore  not  en- 
titled to  a  trial  by  Jury  of  the  matter  inyolyed. 

Flaherty  y.  McCormick,  1 18  111.  588;  Btate  y. 
Churchill,  48  Ark.  426;  Mahan  y.  Calender,  77 
Oa.  118;  Re  Burrows,  88  Kan.  fi16;  Bikenberry 
▼.  Edwards,  67  Iowa,  619,  56  Am.  Rep.  860; 
McKinsey  y.  Squires,  82  W.  Ya.  41:  Oa/rlHon 
▼.  Rugg,  5  L.  R.  A.  198,  149  Mass.  560. 

The  partners  baye  waiyed  any  claim  they 
might  have  had  to  a  Jury,  by  associating  under 
the  statute  they  must  be  deemed  to  baye  as- 
sented to  and  accepted  all  its  proyisions. 

People  Y.  Murray,  5  Hill,  468;  Cooley, 
Const.  Um.  6th  ed.  pp.  215  et  sea. 

Messrs.  Russel  ft  Campbell*  for  re- 
spondent: 

The  statute  proyides  for  no  notice  to  the  per- 
sons against  whom  the  execution  Is  to  issue. 
This  is  fatal  to  iu  constitutionality. 

Weimer  y.  Banbury,  80  Mich.  201;  £0  P^aeee, 
88  Mich.  896;  Noyes  y.  Hillier,  65  Mich.  686; 
Robison  y.  Miner,  68  Mich.  549;  Prince  y. 
Clark,  81  Mich.  169;  Bigh  ▼.  Grand  Rapids, 
84  Mich.  497;  Grand  Rapids  y.  Powers,  14  L. 
R  A.  498,  89  Mich.  94;  Davidson  y.  New  Or- 
leans, 96  U.  8.  97,  24  L.  ed.  616 ;  Risser  y. 
Mnft,  58  Mich.  185;  Parsons  T.  RusseU,  11 
Mich.  118,  88  Am.  Dec.  728. 

Gb'aat*  J.,  deliyered  the  opinion  of  the 
oourt: 

Joint-stock  companies,  similar  in  cliaracter 
to  those  authorized  by  the  statute  of  Michi- 
gan, were  early  organized  in  most  of  the 
states,  and  were  recognized  as  lawful  without 
legislatiye  enactmeni  Their  existence  and 
methods  were  early  modified  and  controlled 
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by  statute.  An  act,  simi  lar  in  character,  was 
passed  by  the  legislature  of  New  York  in 
1849.  Pennsylyania,  in  1874,  enacted  the 
first  law  in  this  country  for  the  organization 
of  limited  partnership  associations.  In  1877 
the  legislature  of  Michigan  passed  an  act 
similar  in  all  essentials  to  that  of  Pennsyl- 
yania. It  is  almost  an  exact  reprint  of  it. 
The  Pennsylyania  act  first  required  the 
capital  stock  to  be  paid  in  cash.  It  was  after- 
wards amended  so  as  to  permit  contributions 
to  be  made  in  real  or  personal  estate.  Vir- 
ginia, New  Jersey,  and  Ohio  enacted  Uie 
same  law  in  1875.  1880,  and  1881,  respect- 
iyely.  In  Pennsylyania  alone  does  the  law 
appear  to  baye  come  before  the  courts  of  last 
resort  for  construction.  The  supreme  court 
of  that  state  in  many  decisions  has  sustained 
Its  yalidity  in  its  entirety,  and  has  expressly 
passed  upon  the  question  now  before  us. 
Such  decisions  are  entitled  to  great  respect 
by  the  courts  of  sister  states,  and  in  most  cases 
are  held  to  be  controlling  when  the  law  has 
been  ena<^ted  after  the  construction  placed 
upon  it  by  the  court  of  that  state.  The  fol- 
lowing are  the  leading  cases  in  Pennsylyania 
sustaining  the  act :  Moloney  y.  Bruce,  94  Pa. 
249;  Bement  y.  Philadelphia  Impaet  Briek 
Maeh.  Co.  12  Phila.  494 ;  Lauder  y.  TiUia, 
117  Pa.  804 ;  Lauder  y.  Logan,  128  Pa.  84 ; 
Cae  Y.  WatU,  157  Pa.  98.  All  the  decisions 
of  that  state  were  rendered  after  the  passage 
of  the  act  in  Michigan,  and  therefore  it  can- 
not be  said  that  the  legislature  adopted  the 
construction  which  that  court  has  glyen.  The 
decision  in  the  case  now  before  the  court  must 
be  reached  with  the  well -recognized  prin- 
ciple in  yiew  that  ''the  power  declaring  laws 
unconstitutional  should  be  exercised  with 
extreme  caution,  and  neyer  where  serious 
doubt  exists  as  to  the  conflict.  In  case 
of  doubt,  eyery  possible  presumption,  not 
clearly  inconsistent  with  the  language  and 
the  subject-matter,  is  to  be  made  in  fayor  of 
the  constitutionality  of  the  act."  Sears  y. 
CottreU,  5  Mich.  259,  and  authorities  there 
cited.  The  due  process  of  law  required  by 
the  constitution  means  that  notice  or  sum- 
mons by  which  a  party  is  tendered  his  day 
in  court,  with  the  right  to  frame  an  issue  and 
be  heard  before  a  judgment  can  be  rendered 
or  execution  issued  which  shall  take  away 
his  liberty  or  property.  This  constitutional 
proyision  was  "  intenaed  only  to  protect  per- 
sons from  being  depriyed  of  their  property 
without  their  assent  unless  by  due  process  of 
law.  **  The  same  objection  was  raised  to  an 
entry  of  Judgment  upon  an  appeal  bond 
against  the  sureties  without  notice  to  them. 
But  it  was  held  that  the  bonds  should  ''be 
read  in  all  respects  as  if  the  whole  of  the 
statute  in  reference  to  the  appeal,  the  bond, 
and  mode  of  entering  up  Judgment  upon  it 
were  recited  at  larce  in  the  bond."  Chappee 
Y.  Thofnas,  5  Mi<m.  58.  80  the  summary 
seizure  upon  a  warrant,  without  a  suit,  of 
the  property  of  a  defaulting  township  treas- 
urer and  his  sureties  was  held  not  to  haye 
been  made  without  due  process  of  law. 
Weimer  y.  ^unbury,  80  Mich.  201.  This  was 
upon  the  ground  that  the  wirrant  was  an 
aaministratiye,  and  not  a  ludicial,  process. 
An  able  and  Instructlye  discussion  by   Mr. 
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Juitice  Ckwlej  on  the  meaning  of  due  process 
of  law  will  there  be  found. 

It  appears  conceded  that  if,  under  this  stat- 
ute, the  members  of  the  association  are  en- 
titled, as  a  matter  of  right,  to  their  day  in 
court  in  a  proceeding  where  the  issue  of  fact 
may  be  framed  and  determined,  the  notice 
given  is  due  process  of  law.  But  it  is 
insisted  that  the  statute  makes  no  provision 
for  a  trial,  and  it  is  left  to  the  court's 
discretion  to  give  one.  This  point  was  ex- 
pressly decided  in  Lauder  ▼.  TiUia^  tupra, 
in  which  execution  was  issued  against  the 
members  without  notice  to  them.  The  court 
held  that,  when  the  property  of  the  associa- 
tion was  exhausted,  the  court  should  subro- 
gate the  creditor  in  its  demands  against  its 
members  for  unpaid  subscriptions;  that  the 
association  was  not  in  position  to  show  cause 
for  its  debtors;  and  that  the  rule  to  show 
cause  why  execution  should  not  issue  should 
be  served  upon  the  members.  That  tlie  cred- 
itors of  such  associations  are  entitled  to  the 
unpaid  subscription  is  too  clear  for  argu- 
ment. The  proceeding  is  analogous  to  that 
authorized  by  statute,  whereby  the  judg- 
ment creditor  may  summon  his  judgment 
debtor  or  other  persons  before  the  court, 
after  return  of  an  execution  nulla  bona,  to 
disclose  property  subject  to  an  execution. 
The  proceeding  against  the  members  in  the 
oriffinal  suit  and  in  the  court,  in  which 
judgment  has  already  been  rendered  against 
them  in  their  collective  capacity,  is  ancillary 
to  that  suit  and  judgment.  By  their  own 
voluntary  act  in  organizing  they  have  read 
the  statute  into  their  articles  of  association, 
and  have  solemnly  ageed  with  their  creditors 
tliat  execution  may  issue  against  their  unpaid 
subscriptions.  The  issue  to  be  determined 
by  the  eourt  is  simple,  viz.,  how  much,  if 
any,  of  their  subscription  is  unpaid?  The 
statute  clearly  contemplates  and  provides 
for  an  investigation  by  the  court,  for  it  is 
authorized  to  compel  the  production  of  the 
books,  and  to  ascertain  the  truth  from  other 
sources  of  information.  The  court  has  juris- 
diction and  is  clothed  with  all  the  machinery 
necessary  to  frame  the  issue  and  afford  a 
trial  with  all  the  incidents  of  a  judicial  pro- 
ceeding. What  other  course  should  be  [>ur- 
sued?  The  creditors  are  certainly  not  with- 
out remedy,  for  this  would  result  in  the 
accomplishment  of  a  gross  fraud.  Should 
they  resort  to  a  court  of  equity?  No  such 
course  is  provided  by  this  statute,  and  all 
parties  would  still  be  in  the  same  court,  and 


before  the  same  judge,  and  with  the  same 
issue.  Is  there  any  objection  or  lack  of 
power  in  the  legislature  to  authorize  the 
court  of  law  to  determine  the  question?  We 
can  see  none.  We  think  ii  the  obvious  pur- 
pose of  the  statute  to  avoid  an  expensive 
proceeding  in  chancery,  which  might  neces- 
sarily result  in  the  appointment  of  a  receiver. 
It  must  be  presumed  that  the  legislature  un- 
derstood that  it  was  conferring  this  power 
upon  a  court  already  equipped  with  the  nec- 
essary machinery  to  bring  the  parties  before 
it  and  to  adjudicate  tneir  rights.  The 
learned  counsel  for  the  respondent  cite  and 
appear  to  rely  mainly  upon  Parwns  v.  Jiui- 
sell,  11  Mich.  113,  83  Am.  Dec.  728,  and 
Risser  v.  Hoyt,  53  Mich.  185.  It  is  unnec- 
essary to  review  these  decisions  at  length. 
We  think  the  distinction  between  them  and 
the  case  at  bar  is  apparent.  In  Parsons  v. 
Russell  the  boat  and  vessel  law  was  held  un- 
constitutional aud  void,  because  it  provided 
that  a  vessel  could  be  seized  and  sold  upon 
the  mere  assertion  of  a  debt,  without  any 
proof  to  substantiate  the  claim  before  a 
judicial  tribunal,  and  without  any  judgment 
or  decree  allowing  the  sale.  In  Risser  v. 
Hoyt,  Act.  No.  198  of  1883,  to  prevent  debtors 
from  giving  preference  to  creditors,  etc.,  was 
held  unconstitutional  for  many  rensona.  It 
was  held  that  the  act  provided  for  no 
judicial  proceedings  whatever,  nor  for  anv 
adjudication  upon  the  allegations  of  the  peti- 
tions filed.  Three  opinions  were  written,  in 
but  one  of  which  was  any  reference  made  to 
the  point  that  the  act  provided  for  the  taking 
of  property  without  aue  process  of  law.  In 
the  present  case  the  members  of  the  associa- 
tion, through  the  suit  against  it,  have  had 
their  day  in  court  to  test  the  relator's  claim, 
and  judgment  has  been  duly  entered.  The 
relator  is  entitled  to  a  levy  upon  all  the 
assets  of  the  association  and  to  a  sale  thereof 
in  satisfaction  of  his  judgment.  The  sub- 
sciptions  of  the  members  are  a  part  of  such 
assets,  which  they  are  legally  and  morally 
bound  to  contribute.  The  statute  and  their 
own  solemn  aereemcnt  have  provided  a 
simple  method  By  which  such  assets  can  be 
reached.  The  proceedings  taken  by  the 
relator  were  sucn  as  are  contemplated  by 
the  statute,  and  constitute  due  process  of 
law. 

I7ie  writ  of  mandamus  must  issue. 

The  other  Justices  concurred. 
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!•  ▲  olt^    may  do  anything^  with   its 

not  Incompatible  with  the  end   for 


NOKI.— ]V>r  rlffbts  of  abutting  owners  In  respect 
to  trees  on  streets,  see  Chase  v.  Oshkosh  (Wis.)  15 
L.  R.  A.  668,  and  nou;  Tate  v.  Qreensboro  (N.  CJ 
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which  streets  aro  established,  nnder  the  powen 
ffiven  by  the  Tllinols  general  inoorporacion  act 
to  lay  out,  establish,  open,  alter,  widen,  extend, 
grade,  pave,  or  otherwise  improve  its  streets  and 
sidewalks,  and  vacate  the  same. 

8«   Under  the  power  g^ven  by  the  Illi- 
nois statutes  to  »  eity  to  vacate  etreeta* 

it  may  vacate  a  strip  upon  each  side  of  the  street 


24  L.  R.  A.  eri:  Dailey  v.  Btate  (Ohio)  24  L.  K. 
State  V.  yinelaiid(N.  JjaBL.B.  i^.  686w 
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■o  as  to  narrow  it,  where  the  purpose  of  Darrow- 
tnff  is  not  for  the  heoeflt  of  priYate  owners,  but 
because  It  is  deemed  that  so  ffreat  a  width  of  street 
Is  not  required  for  public  use  and  oouFenienoe. 

8*  An  ordinance  waeatiny  »  strip  npon 
aaeb  side  'of  a  street  for  the  purpose  of 
narrowing  it  is  not  invalidated  by  a  provision 
that  suoh  strip  is  donated  and  given  to  the  abut- 
ting lot  ownen,  where  the  strip  was  laid  out  upon 
the  original  phit  of  the  oity  by  dedication  from 
the  land  owners,  as  opon  the  Taeation  of  such 
strip  the  title  of  the  abutting  ownece  to  suoh 
strips  beoome  absolute  by  operation  of  law,  and 
•uoh  provision  is  mere  surplusage. 

4*  A  street  line  fixed  by  a  walid  ordi- 
nance vaeatingf  a  strip  along  both  sides  of 
the  street  as  originally  laid  out  applies  to  and  is 
ooinoident  with  the  outside  line  of  suoh  street  as 
mentioned  in  a  subsequent  ordinance  providing 
for  and  locating  a  sldewalh  with  referenoe  to 
such  line. 

6.  Shade  trees  in  the  public  streets  of  a  city 
in  Illinois  are  the  property  of  the  municipality, 
and  it  has  complete  control  over  them. 

0*  A  elty  eonneil  in  Illinois  has  author- 
ity to  order  a  sidewalk  six  feet  wide  to  be  built 
along  the  line  of  a  street  86  feet  wide,  adjoining 
the  lots  of  abutting  owners. 

7«  The  location  of  a  sidewalk  upon  a 
street  is,  under  the  Illinois  statute,  within  the 
discretion  of  the  city  authorities,  and  cannot  be 
interfered  with  by  the  courts. 

8.   Acourtof  equity  has  no  Jurisdiction 

to  interfere  by  injunction  with  the  action  of 
municipal  authorities  within  their  well-recog- 
nized powers,  or  in  the  exercise  of  adiscretiooary 
power,  unless  the  power  or  discretion  is  mani- 
festly being  abused  to  the  oppression  of  the 
dtizeo. 

9«  Municipal  authorities  will  not  be  en- 
Joined  from  cutting  down  shade  trees  two  feet 
in  thickness  standing  within  the  line  of  a  side- 
walk ordered  to  be  constructed,  where  they 
would  constitute  permanent  obstructions  if  left 
standhig. 

(January  li,  1806.) 

APPEAL  by  defendant  from  a  decree  of  the 
Appellate  Court,  Fourth  District,  modify- 
ing and  affirming  a  judgment  of  the  Circuit 
Court  for  Wabash  County  which  granted  an 
injunctioD  restraining  defendant  from  cutting 
trees  in  the  street  in  front  of  complaiDant'a 
property.    Bever%9d, 


Statement  by  Baker,  J.; 

The  appellees  are  the  owners  and  in  pes- 
■ession  of  lot  829,  situated  on  the  north  side 
of  Sixth  street  in  the  city  of  Mt.  Carmel, 
Illinois,  near  the  center  in  width  of  which 
lot  is  located  their  dwelling  liouse,  in  which 
thev  have  resided  for  about  thirty  years.  On 
each  side  of  the  front  of  their  house,  in  the 
street,  are  two  large  maple  trees,  about  40 
feet  high  and  2  feet  in  diameter.     They  were 

fdanted  about  the  year  1857,  and  the  nearest 
s  situated  6  feet  from  the  south  line  of  the 
lot  and  north  line  of  the  street  as  the  city  was 
originally  platted.  The  sidewalks  here  be- 
fore constructed  were  always  placed  between 
said  lot  and  trees.  The  uniform  width  of  the 
streets  of  the  city  was  99  feet. 

In  July,  1891,  the  city  council  passed  an 
ordinance  in  relation  to  lawns  and  sidewalks, 
and  narrowing  or  cutting  down  the  width  of 
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streets,  and  donating  certain  portions  of 
ground  to  the  property  holders.  The  first  six 
sections  of  said  ordinance  were  as  follows: 

"Sec.  1.     That  there  shall  be  set  aside  for 
sidewalk  and  other  purposes  hereinafter  men- 
tioned 18  feet  on  both  sides  of  all  the  streete- 
in  said  citj  that  were  originally  laid  out  and 
are  now  99  feet  wide,  except  Market  street. 

**  Sec.  2.  That  the  city  surveyor,  under  the 
aupervision  of  the  street  committee,  shall 
survey  and  lay  off  said  18  feet  along  both 
sides  of  said  streets,  and  shall  designate  the 
outside  line  of  said  18  feet. 

''Sec.  8.  That  in  making  such  survey  no* 
street  or  any  part  thereof  shall  be  less  than 
sixyt- three  (63)  feet  in  width,  measuring 
from  outside  to  outside  line  of  said  18  feet. 

''Sec.  4.  That  a  strip  2  feet  wide  next  to 
the  property,  lands,  lot  or  lots  abutting  on 
said  streets  shall  be  and  is  hereby  vacated, 
donated  and  given  to,  and  shall  be  a  part  of 
said  lands,  lot  or  lots. 

''Sec.  5.  That  6  feet  of  the  remaining  16 
feet,  next  to  the  property,  lands,  lot  or  lots 
on  both  sides  of  said  streets  shall  be  set  apart 
upon  which  to  build  sidewalks,  and  the  re- 
mainder of  said  16  feet,  namely,  10  feet  more 
or  less,  on  both  sides  of  said  streets  shall  be 
set  apart  for  lawn  purposes. 

"Sec.  6.  That  the  city  shall  reUin  and 
have  full  control  of  said  16  feet,  along  both 
sides  of  said  streets  net  apart  for  sidewalk  and 
lawn  purposes,  and  shall  have  the  right  to 
grade  said  11  feet  on  both  sides  of  said  streets 
set  apart  for  sidewalk  and  lawn  purposes,  so 
as  to  make  said  10  feet  correspond  with 
the  established  grade  of  said  city.** 

On  July  25,  1892,  the  city  council  passed 
an  ordinance  for  the  construction  of  a  brick 
sidewalk  6  feet  in  width  on  the  north  side  of 
Sixth  street.  Said  ordinance  provided  that 
"said  sidewalk  shall  be  made  and  constructed 
along  the  outside  line  of  said  street  and  ad- 
joining the  property,  lands,  lot  or  lots  abut- 
ting on  said  street. " 

The  city,  in  constructing  the  sidewalk  un- 
der said  last- mentioned  ordinance,  recognized 
the  outside  line  of  Sixth  street  as  the  one 
established  by  the  ordinance  of  July,  1891, 
whereby  2  feet  of  each  side  of  the  street  was 
vacatea  and  donated  to  the  adjoining  lot 
owners,  thereby  extending  the  sidewalk  into 
the  street  so  far  as  to  include  the  larger  part 
of  the  bodies  of  the  above  mentioned  trees; 
and  these  trees  the  city  officials  proposed  to 
cut  down  and  move  out  of  the  way  of  said 
improvement. 

Thereupon  appellees  filed  their  bill  in 
chancery,  and  praved  for  and  obtained  a  writ 
of  injunction.  Upon  a  hearing  in  the  circuit 
court  the  injunction  was  made  perpetual. 
Upon  appeal  to  the  appellate  court,  the  in- 
junction was  so  modified  as  that  it  should 
remain  in  force  only  so  long  as  there  is  no 
public  necessity  for  a  sidewalk  along  lot  329 
in  excess  of  the  width  of  6  feet.  The  de- 
cree, as  thus  modified,  was  affirmed. 

Jfafr.  Georg^e  P«  Ramsey  for  appellant. 

Meurs.  Mnndy  A  Org^an  for  appellees. 

Baker»  J.^  delivered  the  opinion  of  the 
court: 
By  the  general  incorporation  act  under 
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which  the  city  of  Mt.  Carmel  is  organ i zed, 
It  has  power  to  lav  oat,  establish,  opeD, 
alter,  widen,  extend,  grade,  pave,  or  otner- 
wise  improye  its  streets  and' sidewalks,  and 
▼acate  the  same.  It  may  do  anything  with 
its  streets  which  is  not  incompatible  with  the 
end  for  which  streets  are  establ  ished .  Roberts 
▼.  Ohieago,  26  111.  249;  Murphy  ▼.  Chicago^ 
29  111.  279,  81  Am.  Dec.  807.  And  where  the 
municipal  authorities  are  acting  within  their 
well -recoj^ni zed  powers,  or  are  exercising  a 
discretionary  power,  a  court  of  equity  has  no 
jurisdiciion  to  interfero,  unless  the  power  or 
discretion  is  being  manifestly  abused  to  the 
oppression  of  the  citizen.  Brush  y.  Oar- 
bandaU,  79  111.  74. 

The  rights  of  the  parties  to  this  oontroyersy 
•eem  to  depend  largely  upon  the  question 
whether  the  city,  under  its  power  to  yacate 
streets,  has  power  to  yacate  only  a  portion  of 
a  street.  Under  the  familiar  rule,  that  the 
whole  of  a  thing  includes  all  of  its  parts, 
it  would  seem  that  it  has.  In  Byde  Park  y. 
Dunham,  85  111.  569,  this  court,  speaking  of 
the  village  there  a  party,  said:  *'The  cor- 
porate authorities  are  vested  with  complete 
control,  as  is  every  other  municipal  corpora- 
tion, over  its  streets.  They  may  contract  or 
widen  them,  whenever,  in  their  opinion, 
the  public  good  shall  so  require.  Property 
owners  purchase  and  hold  subject  to  these 
powers,  and  they  have  no  vested  right  to  deny 
the  widening,  contracting,  or  otherwise  im- 
proving any  street. "  From  the  decisions  in 
Ohicaoo  V.  Union  Eldg,  Amo,  102  111.  879,  40 
Am.  Rep.  598,  and  fisople  v.  Byde  Park,  117 
111.  462,  there  is  a  plain  implication  that  a 
municipal  corporation  may  vacate  a  part  of 
a  street  as  distinguished  from  the  vacation 
of  an  entire  street.  In  Meyer  v.  Teutopolis, 
181  111.  562,  an  ordinance  of  the  village  vacat- 
ing a  certain  portion  of  a  street  in  that  village 
was  held  valid.  In  Smith  v.  MeDowelt,  148 
111.  51,  22  L.  R.  A.  293,  the  ordinance  was 
not  held  invalid  on  the  ground  that  only  a 
portion  of  the  street  was  vacated.  It  was  a 
part  of  the  particular  case,  that  the  ordinance 
assumed  to  vacate  not  the  whole  but  a  portion 
only  of  the  street  there  invoWed,  but  the  gist 
of  the  decision  was  that  the  corporate  au- 
thorities had  no  power  to  so  vacate  for  the 
sole  benefit  and  use  of  a  private  person.  The 
vacation  of  an  entire  street,  under  like  cir- 
cumstances, would  be  alike  ultra  virea.  The 
rule  there  laid  down  would  be  applicable  to 
the  case  of  the  whole  of  a  street,  as  well  as 
to  that  of  a  portion  of  it.  We  said :  **Tho 
municipal  corporation  holding  and  controll- 
ing its  streets  in  trust  for  the  use  of  the  gen- 
eral public,  without  power  of  converting 
them  to  any  other  use,  it  follows,  necessarily, 
that  the  right  to  *  vacate  the  same'  is  to  oe 
exercised  only  when  the  municipal  authori- 
ties, in  the  exercise  of  their  discretion,  de- 
termine the  street  is  no  longer  reouircd  for 
the  public  use  or  convenience."  No  reason 
is  perceived  why  a  city  council  might  not 
under  some  circumstances,  and  in  th^  exer- 
cise of  a  sound  official  discretion,  conclude 
that  a  portion  of  a  street,  either  in  length  or 
in  width,  was  not  necessary  for  public  use 
and  convenience;  and  that  public  interests 
would  be  subserved  by  vacating  the  same,  and 
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thus  freeing  the  municipality  from  the  duty 
and  burden  of  keeping  it  in  good  and  safe 
condition  and  repair. 

This  case  is  wholly  different  from  Bmitk 
V.  McDowell,  supra.  It  conclusively  appears 
upon  the  face  of  the  ordinance,  as  well  as 
from  the  other  evidence  in  the  record,  that 
the  vacation  of  parts  of  the  public  streets  was 
for  entirely  legitimate  purposes,  and  in  fur- 
therance of  what  the  city  council,  in  the 
exercise  of  the  discretion  vested  in  them  by 
the  statute,  deemed  a  wise  and  salutary  pub- 
lic policy. 

The  streets  were  all  99  feet  wide,  and  it 
was  evidently  concluded  that  so  great  a  width 
of  street  was  not  required  for  public  use  and 
convenience,  except  in  respect  to  Market 
street,  the  business  street  of  the  city.  And, 
so,  the  ordinance  was  passed,  and  the  cost  of 
paving  and  maintaining  a  useless  width  of 
public  highway  lifted  from  the  shoulders  of 
the  municipality  and  its  taxpayers. 

It  is  claimed  that  section  4  of  the  ordinance 
is  void ;  that  the  citj:  authorities  had  no  power 
to  sell,  donate,  or  give  away  parts  of  the 
public  streets  that  they  lield  in  part. 

It  is  ordained  in  the  ordinance  **  that  a  strip 
two  feet  wide  next  to  the  property,  lands, 
lot  or  lots,  abutting  on  said  streets,  shall  be 
and  is  hereby  vacated."  It  is  admitted  that 
the  original  plat  of  the  city  and  streets  was 
signed  by  the  attorney  in  fact  of  tlie  pro- 
prietors of  the  land,  and  that  this  makes  it 
a  common- law  dedi  edition  of  the  streets. 
Oosselin  v.  Chicago,  108  111.  628;  EarU  v. 
Chicago,  186  111.  277;  Thomseny,  McCormick, 
186  111.  185.  It  therefore  resulted,  when  the 
strips  two  feet  wide  were  vacated  by  the  city, 
that  they  became  parts  of  the  lots  adjoining 
them,  and  the  lot  lines  were  extended  2  feet 
And  it  also  resulted  that  bv  operation  of  law 
the  titles  of  the  owners  of  the  abutting  lota 
to  the  portions  of  the  strips  located  in  front 
of  their  respective  lots  became  absolute,  and 
freed  from  the  incumbrance  of  the  easements 
that  had  been  upon  them. 

It  follows  that  the  concluding  words  of  the 
section,  to  the  effect  that  the  strip  taken  from 
the  streets  was  donated  and  given  to  the  lot  or 
lots,  were  but  mere  surplusage. 

The  Ordinance  of  1891  was  and  is  valid. 
And  when  the  city  council,  by  the  Ordinance 
of  July  25,  1892,  made  provision  for  the  con- 
struction of  a  brick  sidewalk  6  feet  in  width 
on  the  north  side  of  Sixth  street  and  tliat  it 
should  be  made  and  constructed  along  the 
outffide  line  of  said  street  and  adjoining  the 
lot  or  lots  abutting  on  said  street,  the  line 
so  fixed  by  the  ordinance  applied  to  and  was 
coincident  with  the  lot  line  and  street  line  as 
fixed  by  the  prior  Ordinance  of  1891. 

Shade  trees  in  the  public  streeta  of  a  citr 
are  the  property  of  the  municipality  ;  and  It 
has  complete  control  over  them.  Baker  v. 
Normal,  81  III.  108. 

There  was  nothing  unlawful  in  the  conduct 
of  the  city  officials.  The  council  had  au- 
thority to  order  a  brick  sidewalk  6  feet  wide 
to  be  built  along  the  line  of  the  street  and 
adjoining  the  lot  of  appellees.  It  is  to  be 
presumed  that  there  was  a  public  necessity 
for  its  construction.  At  all  events,  that  wa» 
a  matter  that  the  statute  submitted  to  their 
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discretion.  The  two  large  trees  were  in  the 
line  of  the  sidewalk  ordered,  and  the  larger 
part  of  their  bodies  were  within  the  limits 
noon  which  the  sidewalk  was  located  by  the 
ordinance. .  The  sidewalk  could  not  be  con- 
structed in  conformity  with  the  ordinance, 
without  cutting  them  down  and  removiug 
them.  If  left  standing,  they  would  be  per- 
manent obstructions.  We  do  not  think  that 
the  proposed  action  in  the  premises  of  the 
city  officials  can  justly  be  regarded  as 
wanton,  or  as  so  unreasonable  and  oppressiye 
as  to  gi ye  a  court  of  chancery  Jurisdiction  to 
interfere.  Bruth  y.  CarhondaU,  78  111.  74. 
In  fact  it  seems  to  us  that  it  would  be  more 
unreasonable  to  destroy  the  symmetry  and 
impair  the  conyenience  and  safety  of  the  side- 
walk, by  either  leaving  obstructions  in  it 


that  are  2  feet  in  diameter,  or  by  turning  it 
out,  on  the  south  side  of  the  trees,  6  or  7  reet 
into  the  roadway  of  the  street,  or  by  con- 
tracting it,  on  the  north  side  of  the  trees,  to 
the  width  of  4  feet— than  it  would  be  to  cut 
down  the  trees  that  do  not  belong  to  appel- 
lees, but  afford  shade  to  their  premises. 

In  our  opinion,  both  the  decree  of  the  cir- 
cuit court,  and  that  decree  as  modified  by  t^e 
appellate  court,  are  erroneous ;  as  is  also  the 
judgment  of  affirmance. 

The  judgment  and  the  decrees  are  reeeraed; 
and  the  cause  is  remanded  to  the  circuit 
court,  with  directions  to  dissolve  the  injunc- 
tion, and  dismiss  the  bill  of  complaint  for 
want  of  equity,  at  the  cost  of  the  com- 
plainants therein. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  SEVENTH  CIRCUIT. 


GOODLANDER  MILL  CO.,  Plff.  in  Err., 

V, 

STANDARD  OIL  CO. 

(^  Fed.  Rep.  40a) 

1.  CSrade  petroleum  Is  aot  so  dang^er- 
01IS  that  a  shipper  Is  bound  to  so  protect  and 
guard  It  that  harm  therefrom  shall  oome  to  no 
one,  bat  bis  duty  Is  performed  by  provitiloflr  a 
suitable  yehide  able  to  enooanter  the  usufcl  rIslES 
of  transportation. 

8*  VegUg^nee  in  omitting  to  li»Te  a 
proper  valTe  in  the  outlet  of  a  taok  car  Is 
not  the  proximate  cause  which  will  render  the 
shipper  liable  for  the  destruction  of  a  mUl  a  few 
feet  from  the  railroad  track  at  the  point  of  des- 
tination, which  results  from  the  act  of  the  oon- 
■iffDee*B  airents  in  openiDg  the  outlet  of  the  tank 
opon  which  they  were  unable  to  preyent  the  oU 
from  flowlDff  down  into  the  furnace  room  of  the 
mill  and  catching  fire. 

8.   Tbe  prozimate  eanse  of  an  ixjarjr  Is 

that  cause  which  in  natural  and  continuous  se- 
quences unbroken  by  any  efl^cient  Intervening 
oauae  produces  the  injury  and  without  which  the 
result  would  not  haye  occurred. 

(liay  8U  ISM.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois  to  reylew 
a  Judgment  in  favor  of  defendant  in  an  action 
brought  to  recover  the  value  of  certain  prop- 
erty which  was  destroyed  by  fire  through  de- 
fendant's alleged  negligence.    Affirmed, 

Statement  by  Jenkins,  Oireuit  Judge: 
In  November,  1887,  the  defendant  shipped 
in  a  tank  car  from  Lima,  Ohio,  to  the  Ft. 
Scott  Oas  Company,  at  Ft.  Scott,  Kan., 
some  6,000  foiilloDS  of  crude  petroleum,  de- 
liyerable  to  that  company  at  East  St.  Louis. 

NoTB.-~FOr  a  somewhat  similar  case  iovolvioff 
the  question  of  negligence  toward  employes  in 
falling  to  provide  a  stopcock  in  a  pipe  connecting 
an  oil  tank  with  a  burner,  see  PuUman*8  Palace  Car 
Co.  V.  Laack  (Til.)  18  L.  R.  A.  215. 

For  a  case  of  negligence  in  shipping  naphtha,  see 
Btandard  Oil  Go.  y.  TIemey  (Ky.)  U  L.  R.  A.  677. 

$7  L.  R.  A. 


The  tank  car  had  a  discharge  pipe  in  the 
bottom  and  about  the  center  of  the  tank,  some 
four  laches  in  diameter,  and  prolecting  about 
six  inches  below  the  bottom.  Tne  projection 
was  threaded  to  receive  a  heayy  cap  screw. 
Within  the  tank  the  discharge  pipe  is  fitted 
with  a  heayy  yalye  to  preyent  the  escape  of 
oil.  The  valye  rests  upon  a  shoulder  in  the 
upper  part  of  the  discharge  pipe.  Below 
the  shoulder  there  are  four  concaves  made  in 
the  yalye,  to  permit  the  flow  of  oil  upon 
raising  the  valve.  An  inflexible  iron  rod  is 
attached  to  the  valve,  extendng  through  the 
dome  on  the  top  of  the  tank,  and  projecting 
a  foot  or  more  aboye  it.  Within  the  tank  at 
the  top  there  is  a  coiled  wire  spring,  ar- 
rangea  to  hold  the  rod  down,  and  keep  the 
valye  in  position,  closing  Uie  outlet.  To 
discharge  the  contents  of  the  car  through  the 
lower  discharge  pipe,  the  cap  is  unscrewed 
and  the  pipe  coupling  attached.  The  yalye, 
by  means  of  the  rod,  is  then  lifted,  and  the 
oil  permitted  to  flow  through  the  outlet  into 
the  pipe,  and  conducted  to  the  reservoir  pro- 
vided for  its  reception.  The  tank  car  arrived 
at  Ft.  Scott  on  the  17th  of  Noyember,  and 
was  receiyed  by  the  consignee  on  the  next 
day.  The  gas  company  caused  the  car  to  be 
remoyed  from  the  yard  of  the  railroad  com- 
pany, where  it  was  deliyered,  and  to  be 
placed  upon  the  switch  track  of  another  com- 

Eany  located  in  a  street  a  half  mile  away, 
Btween  the  property  of  the  gas  company 
and  the  steam  flour  mill  of  the  plaintiff  in 
error.  This  was  done  for  the  purpose  of  pip- 
ing the  petroleum  contained  in  the  tank  into 
the  reservoir  of  the  gas  company,  located  be- 
yond the  mill,  and  upon  the  further  side  of 
an  intercepting  street.  The  railroad  track 
upon  which  the  tank  car  stood  was  three  feet 
distant  from  the  furnace  room  of  the  mill, 
the  latter  being  three  feet  below  the  leyel 
of  the  railroad  track  at  that  point.  The  car 
was  placed  directly  opposite  the  window  of 
the  furnace  room  of  the  mill.  On  the  after- 
noon of  the  18th  of  Noyember,  and  before  or 
at  the  time  of  the  remoyal  of  the  car  on  that 
day  it  was  observed  by  the  engineer  of  the 
switch  engine  that  the  tank  was  leaking,  the 


See  also  35  L.  R.  A.  109;  40  L.  R.   A.  528. 
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oil  dripping  at  the  outlet  under  tbe  car,  and 
forming  a  pool  upon  the  ground  On  the 
morning  of  the  19th  of  November,  two  serv- 
ants of  the  cas  company  undertook  to  dis- 
charge the  oil  into  the  reservoir  of  the  gas 
company,  through  a  pipe  laid  from  the  re- 
servoir to  the  tank  car.  One  of  them  ex- 
amined the  rod  at  the  top  of  tbe  car,  and  re- 
ported to  the  other  that  it  was  pushed  down, 
Indicating  the  valve  to  be  in  proper  position. 
The  other  went  under  the  car  with  a  wrench 
to  remove  the  cap,  and  attach  the  pipe  lead- 
ing to  tbe  reservoir.  He  observed  that  the 
cap  was  loose,  and  removed  it  with  his  hand  ; 
and  it  is  stated  in  the  brief  of  counsel  for 
plaintiff  in  error— without  reference  to  the 
record  for  verification  of  the  statement — that 
this  man  observed,  as  he  went  under  the  car 
for  the  purpose  of  removing  the  cap  and  at- 
tachinjT  the  coupling,  that  the  oil  was  leak- 
ing some,  but  that  he  did  not  deem  the  fact 
of  moment,  supposing  that  the  valve  was  in 
its  proper  position,  and  would  prevent  the 
discnarge  of  the  petroleum  until  it  was 
raised.  Upcn  removing  the  cap,  the  oil 
flowed  out  Wore  the  coupling  could  be  at- 
tached ;  and  despite  tbe  efforts  made  to  pre- 
vent, and  before  tbe  car  could  be  removed 
from  its  position,  the  oil  flowed  down  the 
descent,  tnrough  an  open  window,  into  the 
boiler  room,  and  also  upon  some  hot  ashes 
located  at  the  rear  of  the  engine  room  and 
boiler  house,  and  some  eight  feet  distant 
from  the  car,  and  caught  fire,  whereby  the 
mill  and  its  contents  were  destroyed,  and 
property  of  the  value  of  about  $107,000  con- 
sumed. After  the  fire  and  upon  examination 
of  the  tank,  it  was  discovered  that  it  con- 
tained no  valve ;  that  it  had  been  removed, 
but  how  or  when  is  not  disclosed  by  the  evi- 
dence, but  presumably  before  the  tank  car 
was  filled  with  the  oil  for  shipment.  The 
evidence  established  that  crude  petroleum 
oil  will  give  off  a  vapor  or  gas  which  will 
fiash  at  a  temperature  of  90**,  igniting  by 
contact  with  fire,  and  explosive  in  its  igni- 
tion ;  that  it  is  in  common  use  for  fuel  pur- 
poses; and  that  it  is  about  as  volatile  as 
turpentine.  The  action  against  the  Stand- 
ard Oil  Company  by  the  mill  owner  is  pred- 
icated upon  negligence  in  omitting  to  have 
a  proper  valve  in  the  outlet  of  the  tank.  At 
the  trial  of  the  cause,  and  upon  the  conclu- 
sion of  the  evidence  for  the  plaintiff,  the 
court  directed  the  jury  to  find  a  verdict  in 
favor  of  the  defendant. 

Before  Woods  and  Jenkins,  Circuit  Judges, 
and  fiunn,  District  Judge, 

Mr.  Myron  H«  Beach,  for  plaintiff  in 
error: 

Negligence  is  the  omission  to  do  something 
which  a  reasonable  man,  guided  upon  those 
considerations  which  ordinaiily  regulate  the 
conduct  of  human  affairs  would  do,  or  doing 
something  which  a  prudent  or  reasonable  man 
would  not  do. 

Parrott  v.  Wells,  83  U.  8.  15  Wall.  524.  21 
L.  ed.  206;  Blyth  v.  Birmingham  Waterworks 
Proprs.  11  Exdi.  781.  See  also  Baltimore  d 
P.  R.  Co.  V.  Jones,  95  U.  S.  489,  24  L.  ed.  506; 
Great  Western  R.  Co.  v.  Bau>orth,  39  111.  846; 
Beaven  ▼.  Pender,  L.  R.  11  Q.  B.  Div.  508. 

87  L.R  A. 


Defendant  is  bound  to  use  the  most  recently 
invented  and  apprgved  appliances  to  prevent 
Injury  to  the  public  in  the  trnosartion  of  ita 
business,  and  U  is  1ial)le  to  any  member  of  the 
public  for  damages  sustained  by  such  member 
by  reason  of  any  neglect  of  that  duty;  and  tbe 
law  considers  injurious  such  acts  as  a  reason- 
able careful  man  would  foresee  might  be  pro- 
ductive of  injury  and  which  he  would  atntain 
from  doing. 

Blj^th  V.  Birmingham  Watencorks  Proprs, 
and  Baltimore  db  P.  R,  Co.  v.  J'tnes,  supra. 

Defendant  is  liable  for  its  negligence. 

Thomas  v.  WincfiesUr,  6  N.  Y.  307,  57  Anu 
Dec.  455;  Heaven  v.  Pender,  supra;  George  ▼. 
Bkicington,  L.  R.  5  Excb.  1;  Wellington  v. 
Downer  Kerosene  Oil  Co.  104  Mass.  64;  Norton 
V.  Betoall,  106  Mass.  143,  8  Am.  Rep.  298; 
Bishop  V.  Weber,  139  Mass.  411,  52  Am.  Rep. 
715;  Schubert  v.  J.  R.  Clark  Co.  15  L.  R.  A. 
818,  40  MiuD.  831. 

Defendant  being  guilty  of  negligence  and  a 
breach  of  duty  by  wbich  the  plaiutiff  has  suf- 
fered damage,  it  was  the  duty  of  the  court  to 
submit  tbe  case  to  tbe  jury. 

Grand  Trunk  R,  Co,  of  Canada  v.  Ites,  144 
U.  S.  408,  86  L.  ed.  485:  New  Jersey  R  <t 
Transp.  Go.  v.  Pollard,  89  U.  S.  22  Wall.  341, 
22  L.  ed  877;  Delaware,  L.  d  W,  R.  Co.  v.  Con- 
verse, 139  U.  8.  469.  35  L.  ed.  213;  Thompson 
V.  Flint  d  P.  M.  R.  Co.  57  Mich.  300;  Lake 
Shore  d  M,  8,  R.  Co.  v.  MiWr,  25  Mich.  274; 
Detroit  d  M,  R  Ch.  v.  Van  Steinburg,  17 
Mich.  99;  Gai/nor  v.  Old  Colony  d  N  R.  Co. 
100  Mass.  208,  97  Am.  Dec.  96;  Marietta  d  G, 
R.  Co,  V.  IHchtley,  24  Oiiio  St.  654;  PennsyU 
vania  R.  Co.  v.  Ogier,  85  Pa.  60;  Robinson  v. 
Cone,  22  Vt.  213.  54  Am.  Dec.  67;  Jamison  v. 
San  JosS  d  S.  C.  R  Co.  55  Cal.  593;  Redf. 
Railways,  5th  ed.  §  183,  t  2;  16  Am.  &  Eng. 
Encyclop.  Law,  title,  Negligence,  402,  and 
note  e. 

Messi's.    W.   O.   Ewinif  and  Vlrg^il  P» 
for  defendant  in  error. 


Jenkins,    Circuit   Judge,    delivered    the 
opinion  of  the  court: 

Without  doubt,  whether  a  given  act  or 
omission  is  the  proximate  cause  of  an  injurv 
is  ordiuarilv  a  question  for  a  iury.  Mil- 
waukee d  St.  P.  R.  Co.  V.  Kellogg,  94  U.  8. 
469,  24  L.  ed.  256.  This,  however,  is  sub- 
ject to  the  well -settled  rule  that  the  court 
should  withdraw  a  case  from  the  jury,  and 
direct  a  verdict,  wiien  the  undisputed  evi- 
dence is  BO  conclusive  that  the  court  should 
set  aside  a  verdict  in  opposition  thereto. 
North  Pennsylvania  R,  Co,  v.  Commercial 
Nat.  Bank  of  Chicago,  128  U.  8.  727,  733, 
81  L.  ed.  287,  288 ;  Delaware,  L,  d  W.  R. 
Co.  V.  Converse,  189  U.  8.  469,  472,  85  L. 
ed.  213,  215 ;  Elliott  v.  Chicago,  M.  d  St.  P. 
R.  Co,  150  U.  8.  245,  87  L.  ed.  1068;  Union 
Pac,  R.  Co.  V.  McDonald,  152  U.  8.  262.  38 
L.  ed.  434.  The  ruling  directing  a  verdict 
upon  the  evidence  presented  by  the  plaintiff 
sanctions  a  review  of  that  evidence  here,  to 
enable  us  to  determine  whether,  as  matter  of 
law,  upon  the  testimony  adduced,  a  verdict 
for  the  plaintiff  could  have  been  sustained. 
American  Paper- Bag  Go,  v.  Van  Nortwiek, 
9  U.  8.  App.  25,  8  0.  C.  A.  274,  58  Fed. 
Rep.  752. 
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We  are  confronted,  therefore,  with  certain 
questions,  always  interesting  and  often  per- 
plexing, touching  the  law  of  negligence,— 
whether,  upon  the  facts  stated,  me  defend- 
ant stood  in  breach  of  duty  to  the  plainti£f, 
and  whether  the  omission  to  proyide  a  valve 
for  the  discharge  pipe  of  the  tank  was  the 
proximate  cause  of  the  ^destruction  of  the 
plaintiff's  mill. 

It  is  not  every  one  who  suffers  loss  from 
another's  negligence  that  may  recover  there- 
for. Negligence,  to  be  actionable,  must  oc- 
cur in  breach  of  a  legal  duty,  arising  out  of 
contract  or  otherwise,  owing  to  the  person 
sustaining  the  loss.  KaJU  v.  Lave,  37  N.  J. 
L.  5 ;  National  Sav.  Bank  of  District  of  Co- 
lumbia V.  Ward,  100  U.  S.  195,  26  L.  ed. 
621.  Mr.  Wharton  defines  ''legal  duty"  to 
be  "that  which  the  law  requires  to  be  done 
or  forborne  to  a  determinate  person,  or  to 
the  public  at  large  and  as  correlative  to  a 
right  vested  in  such  determinate  person  or 
in  the  public.''  Whart.  Ne^.  g  24.  There 
was  here  no  contractual  relation  between  the 
parties.  Any  duty  arising  out  of  the  con- 
tract was  due  to  the  gas  company,  not  to  the 
plainti|(.  If,  by  reason  of  the  shipment  of 
the  petroleum,  a  legal  duty  arose  in  favor 
of  the  plaintiff,  it  was  a  duty  distinct  and 
apart  from  the  contract, — a  dut^  implied  by 
law.  The  duty,  then,  upon  which  the  plain- 
tiff must  rely,  was  a  duty  owing  by  the  de- 
fendant to  the  public.  The  law  imposes  the 
obligation  that  one  should  so  use  one's  prop- 
erty that  injury  should  not  result  therefrom 
to  another.  This  duty,  however,  is  not  ab- 
solute; but  one  is  responsible  for  negligent 
use,  for  failure  to  do  or  forbear  that  which 
the  law  requires  to  be  done  or  forborne  in 
respect  of  the  use.  If  the  failure  to  provide 
a  valve  was  in  breach  of  a  duty  owing  to 
the  public,  it  must  be  because  the  character 
of  the  shipment  was  such  and  so  dangerous 
that  the  dereiuiant  owed  the  duty  to  afl  who 
might  in  any  way  l>e  brought  in  contact  with 
it,  to  so  protect  and  guard  it  that  harm  there- 
from should  come  to  no  one.  One  who  uses 
a  dangerous  agency  does  so  at  his  peril,  and 
must  respond  to  the  injuries  thereby  oc- 
casioned, not  caused  by  extraordinary  nat- 
ural occurrences,  or  by  the  interposition  of 
strangers.  Fletcher  v.  Rylands,  L.  R.  1 
£zch.  265.  279,  affirmed  Rylande  v.  FUteher, 
L.  R.  3  H.  L.  830.  The  books  are  replete 
with  cases  falling  within  and  illustrating 
this  principle.  Thus,  in  Thomas  v.  Win- 
cheater,  6  N.  Y.  897,  57  Am.  Dec.  465,  an 
apothecary  carelessly  labeled  a  poison  as  a 
harmless  medicine,  and  sent  it  so  labeled 
into  the  market.  He  was  held  liable  to  all 
who,  without  fault  on  their  part,  and  in  con- 
sequence of  the  false  label,  were  injured  by 
its  use.  Norton  v.  SetoaU,  106  Mass.  148,  8 
Am.  Rep.  298;  Bie^iop  v.  Weber,  189  Mass. 
411,  52  Am.  Rep.  715 ;  Datfis  ▼.  Ouamieri, 
45  Ohio  St.  470,— are  like  cases. 

The  rule  is  limited,  however,  and  Justly 
■o,  to  instruments  and  articles  in  their  nat- 
ure calculated  to  do  injury,  such  as  are  es- 
sentially and  in  their  elements  instruments 
of  danger;  to  acts  that  are  ordinarily  dan- 
gerous to  life  or  property.  Loop  v.  Liteh- 
field,  42  N.  Y.  851,  857,  1  Am.  Rep.  548. 
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And  so,  where  the  wrongful  act  is  not  im- 
mediately dangerous  to  the  life  or  properly 
of  others,  the  negligent  paity  is  liable  only 
to  the  party  with  whom  he  contracted.  CoUu 
▼.  Selden,  L.  R.  3  C.  P.  496,  cited  with  ap- 
proval in  National  Sav.  Bank  of  District  of 
Columbia  v.  Ward,  100  U.  8.  195,  204,  25  L. 
ed.  621,  624.  Thus,  in  Davidson  v.  NicJiols, 
11  Allen,  614,  the  defendant,  a  wholesale 
druggist,  negligently  delivered  to  a  customer 
sulphide  of  antimony  for  black  oxide  of 
manganese.  The  purchaser,  a  retail  drug- 
gist, delivered  the  package  unopened  to  the 
plaintiff,  both  supposing  the  substance  to  be 
black  oxide  of  manganese.  In  that  belief 
the  plaintiff  proceeded  to  use  the  same  in 
combination  with  chloride  of  potassium, — a 
substance  with  which  the  oxide  may  be  saifely 
and  properly  used,  but  from  the  combination 
of  whicn  with  sulphide  of  antimony  a  dan- 
gerous explosion  follows.  The  plaintiff  was 
injured  by  the  resulting  explosion,  and 
brought  suit.  The  court  held  Uie  defendant 
not  liable,  and,  after  declaring  that  there 
existed  no  privity  of  contract  between  the 
parties,  says: 

**  We  think  it  equally  clear  that  the  plain- 
tiff shows  no  cause  of  action  ex  delicto  against 
the  defendant.  The  insuperable  difficulty  is 
that  the  averments  in  the  declaration  do  not 
disclose  any  duty  or  obligation  which  rested 
on  the  defendants  towards~the  plaintiff  in  the 
sale  of  the  article  to  the  person  from  whom 
the  plaintiff  purchased.  As  has  been  already 
stated,  it  was  an  innocuous  substance,  which 
became  dangerous  only  when  used  in  com- 
position with  another  chemical  agent.  It 
was  not  sold  by  them  with  any  knowledge 
or  understanding  of  the  purpose  for  which 
it  was  intended  to  use  it,  nor  did  they  know 
that  it  was  to  be  resold  to  the  plaintiff. 
There  being  no  duty  imposed  on  the  defend- 
ants towards  the  plaintiff  arising  out  of  anj 
contract,  this  action  is  to  be  maintained,  if 
at  all,  by  showing  a  breach  of  some  duty  or 
obligation  impost  on  them  by  law.  They 
have  been  guilty  of  no  actionable  careless- 
ness or  negligence,  unless  it  can  be  shown 
that  they  were  bound  to  use  some  care  or 
caution  upon  which  the  plaintiff  has  right 
to  rely.  Failing  to  show  this,  or  to  aver  a 
state  of  facts  from  which  the  law  would 
imply  it,  the  gist  of  this  action,  which  is 
founded  on  alleged  negligence  and  want  of 
due  care,  is  wholly  wanting.  We  know  of 
no  rule  or  principle  of  law  by  which  a  ven- 
dor of  an  article  can  be  held  liable  for  mis- 
takes in  the  nature  or  quality  of  an  article 
arising  from  his  carelessness  and  negligence, 
which  causes  loss  or  injury  to  other  persons 
than  his  immediate  vendee,  where  there  has 
been  no  fraudulent  or  false  representation  in 
the  sale,  and  the  article  sold  was  in  itself 
harmless;  especially  where  the  sale  is  made 
without  any  notice  to  the  vendor  that  the  ar- 
ticle was  bought  for  a  third  person,  or  that 
it  was  intended  to  be  used  in  combination 
with  other  substances  which  may  make  it 
dangerous  or  injurious  to  person  or  propertv. 
In  such  case  a  vendor  assumes  no  responsibil- 
ity, and  incurs  no  liability  beyond  that 
which  results  from  his  contract  with  his 
vendee.    With  remote  vendees  of  the  article. 
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who  purchase  it  by  subsales  from  those  to 
whom  it  was  originally  sold,  he  enters  into 
no  contract,  either  express  or  implied,  and 
takes  on  himself  no  obligation  or  duty  what 
•ever.  Nor  has  he  done  any  wrongful  or  il- 
legal act  towards  third  persons  for  the  con- 
sequences of  which  he  is  liable.  The  general 
principle  applicable  to  this  class  of  cases  is 
that  a  vendor  takes  upon  himself  no  duty  or 
obligation  other  than  that  which  results  from 
his  contract.  For  breach  of  this,  he  is  liable 
only  to  those  with  whom  he  contracted.  All 
others  are  straugers.  The  law  fast<;ns  on  him 
no  general  or  public  duty  arising  out  of  his 
•contract  for  the  breach  of  which  he  can  be 
held  liable  to  those  not  in  privity  with  him." 

And  so  in  Losee  v.  Clute,  51  N.  T.  494.  10 
Am.  Rep.  638,  the  manufacturer  of  a  steam 
boiler  constructed  it  improperly  and  of  poor 
iron,  knowing  that  it  was  to  be  used  in  the 
vicinity  of  and  adjacent  to  dwelling  houses 
and  stores;  so  that,  in  case  of  an  explosion 
while  in  use,  there  would  be  likely  to  be 
destruction  to  human  life  and  adjacent  prop- 
•erty.  After  delivery  and  acceptance  by  the 
purchaser,  and  while  in  use  by  him,  an  ex- 
plosion occurred,  in  consequence  of  such  de- 
fective construction,  to  the  injury  of  a  third 
person.  It  was  held  that  the  latter  had  no 
cause  of  action  against  the  manufacturer. 

In  Bailey  v.  Northtoeatem  Ohio  Natural  Ocu 
(%.,40hioC.Ct.  Rep.  471,  the  defendant,  un- 
der contract  with  another,  put  in  fixtures  for 
usin^  natural  gas  for  heating  a  steam  boiler 
•connected  with  an  engine  in  the  electric 
plant  of  that  other.  By  reason  of  negligence 
and  imperfect  construction  of  the  fixtures,  an 
explosion  ensued,  and  the  engineer  in  charge 
of  the  boiler  and  engine  was  injured,  and 
brought  suit.  It  was  held  that  there  was  no 
contract  relation  between  the  plaintiff  and 
the  defendant,  and  that  the  defendant  owed 
him  no  duty.  It  was  there  conceded  that 
gas,  under  certain  circumstances,  might  be 
a  dangerous  article;  that  it  was  explosive 
when  allowed  to  escape  so  as  to  come  in 
contact  with  flame.  It  was  not  in  and  of  it- 
«elf  dangerous.  And  the  defendant  was  ac- 
quitted, although  the  imperfect  fixtures  were 
placed  by  it  for  the  purpose  of  being  used  in 
connection  with  the  use  of  gas  as  fuel.  See 
also,  Blakemore  v.  Bristol  A  E.  R.  Go,  8  El. 
A  Bl.  1035 ;  Burdick  v.  CfieadU,  26  Ohio  St. 
393,  20  Am.  Rep.  767;  Boddy  v.  UisnouH 
Pac.  R.  Co.  104  Mo.  234,  12  L.  R.  A.  746 ; 
Curiin  v.  Somerset,  140  Pa.  70,  12  L.  R.  A. 
322. 

There  is  a  class  of  cases  of  which  Heaven 
▼.  Pender,  L.  R.  11  Q.  B.  Div.  506,  and 
Deolin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
311,  are  examples,  holding  the  builder  of  a 
scaffolding  to  be  used  by  workmen,  and  neg- 
ligently constructed,  rendering  it  unsafe,  li- 
able for  an  injury  occurring  from  its  use. 
These  cases  recognize  the  rule  that  the  li- 
ability of  the  builder  is  in  general  only  to 
the  person  with  whom  he  contracted,  but  rest 
liability  to  third  persons  upon  the  ground 
that  the  defect  was  such  that  It  rendered  the 
article  in  itself  immediately  dangerous,  and 
that  serious  injury  was  the  natural  and  prob- 
able consequence  of  its  use.  Of  the  same 
character  is  the  case  of  Necker  v.  Hai^vey,  49 
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Mich.  517,  holding  the  constructor  of  an  ele- 
vator, while  in  possession  of  and  operating 
it,  liable  to  a  stranger  for  injuries  arising 
from  its  negligent  and  unsafe  construction ; 
otherwise,  if  possession  had  been  surren- 
dered. 

We  are  thus  brought  to  the  question 
whether  crude  petroleum  may  properly  be 
classified  as  a  ** dangerous  ag^ency,"  within 
the  meaning  of  the  rule.  It  is  an  extensive 
article  of  commerce,  transported  by  rail  to 
all  parts  of  the  land,  shipped  in  steamers  and 
sail  vessels  to  all  parts  of  the  world.  It  is 
innocuous  of  itself.  It  is  dangerdus  only 
when  in  considerable  quantity  it  is  brought 
in  contact  with  fire,  ft  is  in  general  use  for 
fuel  and  other  purposes.  It  is  no  more 
volatile  than  turpentine,  no  more  explosive 
than  gas ;  does  not  necessarily,  in  its  hand- 
ling, involve  imminent  danger  to  anv  one. 
It  IS  not  a  dangerous  agency  of  itself,  but 
becomes  such  by  subjection  to  a  high  degree 
of  heat,  or  from  actual  contact  with  fire. 
The  shipment  of  such  an  article  of  commerce 
casts  upon  the  shipper  a  certain  duty  to  the 
public, — that  of  providing  a  suitable  vehicle 
for  the  petroleum  in  all  respects  adapted  to 
the  purposes  of  carriage,  and  able  to  en- 
counter the  usual  risks  of  transportation,  so 
that  the  petroleum  in  its  transit  should  not 
be  exposed  to  danger  of  ignition  from  causes 
incident  to  its  transportai ion,. reasonably  to 
be  anticipated.  We  think  that  to  be  the  true 
limit  of  the  shipper's  duty,  and  that  dutv, 
as  it  appears  to  us  in  this  case,  was  properly 
discharged.  The  petroleum  was  contained 
in  a  tank  impervious  to  fire.  The  shipment 
reached  its  destination  in  safety.  The  case 
is  not  like  that  of  the  shipment  of  explosives, 
the  character  of  the  shipments  being  con- 
cealed. Brass  v.  Mditland,  6  El.  &  Bl.  470 ; 
Farrant  v.  Barnes,  11.  C.  B.  N.  S.  553;  77is 
Nitro- Glycerine  Gaae,  82  U.  S.  15  Wall.  524, 
21  L.  ed.  206.  Here  the  contents  of  the  tank 
were  declared  by  the  peculiar  construction 
of  the  car.  The  properties  of  the  petroleum 
were  known  to  the  consignee  and  to  the  pub- 
lic equally  with  the  defendant.  They  are 
matter  of  common  knowledge.  There  was 
here  no  disguise  and  no  concealment. 

It  may  be  said  that  it  was  the  duty  of  the 
shipper  so  to  equip  the  car  that  its  contents 
might  be  safely  discharged  in  ordinary  meth- 
ods and  by  the  exercise  of  due  care.  This 
we  may  concede.  It  was  a  duty,  however, 
growing  out  of  the  contract,  and  owing  to 
the  consignee;  and,  for  failure  therein,  the 
shipper  would  be  liable  to  the  consignee  for 
the  damages  naturally  and  proximately  flow- 
ing from  such  failure.  That  duty,  however, 
was  not  owing  to  the  plaintiff,  the  material 
shipped  not  being  in  and  of  itself  essentially 
dangerous. 

The  proximate  cause  of  an  injury  is  that 
cause  which,  in  natural. and  continuous  se- 
quence, unbroken  by  any  efficient  interven- 
ing cause,  produces  the  injury,  and  without 
which  the  result  would  not  have  occurred. 

In  jEtna  Ins.  Co,  v.  Boon,  95  U.  8.  117, 
130.  24  L.  ed.  895,  398,  the  court  says: 
**  The  proximate  cause  is  the  efficient  cause,  — 
the  one  that  necessarily  sets  the  other  causes 
in  operation.    The  causes  that  are  merely 
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incidental,  or  instruments  of  a  superior  or 
controlling  agency,  are  not  the  proximate 
•causes  and  the  responsible  ones." 

The  remote  cause  is  that  cause  which  some 
Independent  force  merely  took  advantage  of 
to  accomplish  something  not  the  probable 
or  natural  effect  thereof.  The  absence  of  the 
valve  was  doubtless,  in  a  sense,  a  cause  of 
the  injury, — an  antecedent  cause ;  but,  where 
the  negligent  act  is  not  wanton  or  malum  in 
40,  the  law  stops  at  the  immediate,  and  does 
not  reach  back  to  the  antecedent,  cause. 
The  causal  connection  between  the  negligence 
And  the  hurt  is  interrupted  by  the  interposi- 
tion of  an  independent  human  agency ;  and, 
jui  Mr.  Wharton  expresses  the  thought,  **  the 
intervener  acts  as  a  nonconductor,  and  in- 
sulates the  negliprenoe."  The  test  is:  Was 
Che  intervening  efficient  cause  a  new  and  in- 
dependent force,  acting  in  and  of  itself  in 
causing  the  injurv  and  superseding  the  orig- 
inal wrong  complained  of ,  so  as  to  make  it 
cemote  in  the  chain  of  causation,  although 
it  may  have  remotely  contributed  to  the  in- 
Jury  as  an  occasion  or  condition?  Here  the 
gas  company  gave  the  negligent  act  a  mis- 
chievous direction.  If  but  for  such  inter- 
gosition  the  defendant's  negligence  would 
ave  produced  no  injury,  the  causal  connec- 
tion IS  broken,  because  the  intervening  act 
made  the  act  of  negligence,  otherwise  in- 
nocuous, operative  to  injury.  The  injury 
must  be  the  natural  and  probable  conse- 
<iuence  of  the  negligent  act,  and  such  as 
ought  to  have  been  foreseen  in  the  light  of  at- 
tending circumstances.  Miltoavkee  A  St,  P. 
R.  Co,  V.  Kellogg,  94*  U.  8.  469,  24  L.  ed. 
iM.  There  the  court  says :  **  The  question 
always  is.  Was  there  an  unbroken  connection 
between  Uie  wrongful  act  and  the  injury, — 
A  continuous  operation?  Did  the  facts  con- 
stitute a  continuous  succession  of  events,  so 
linked  together  as  to  make  a  natural  whole, 
or  was  there  some  new  and  independent  cause 
intervening  between  the  wrong  and  the  in- 
jury?" 

The  negligent  omission  of  the  valve  did 
not  neoesMiriiy  set  the  other  causes  in  opera- 
tion. It  was,  in  the  language  of  the  Boon 
•Ctue,  above  referred  to,  the  incidental  cause, 
or  the  instrument  of  a  superior  and  controll  - 
ing  agency,  and  was  therefore  not  the  proxi- 
mate and  responsible  one.  If  the  owner  of 
«  magazine  in  which  gunpowder  is  stored 
should  carelessly  leave  open  its  door,  and  a 
ffesponsible  human  beins^  should  enter  with 
a  lighted  candle,  knowing  of  the  presence 
of  the  gunpowder,  and  an  explosion  should 
ensue,  could  it  be  affirmed  that  in  any  legal 
sense  the  careless  act  of  leaving  open  the 
door  was  the  cause  of  the  explosion?  8o 
liere  the  gas  company  had  received  this  oil 
into  its  possession.  It  was  entirely  harm- 
less in  and  of  itself.  The  natural  and  prob- 
able consequence  of  the  negligent  act  of  omis- 
sion charged  upon  the  de^ndant  was  the 
leakage  and  loss  of  the  oil.  The  omission 
of  the  valve  did  not  render  it  dangerous. 
If  not  interfered  with,  the  omission  of  the 
^alve  had  no  tendency  whatever  to  produce 
the  injury  complained  of.  The  petroleum 
^as  subject  to  ignition,  and  its  ignition  at 
the  time  and   place  produced  the  injury. 
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That  was  caused  by  subjecting  it  to  contact 
with  heat  and  fire.  That  was  done  bv  the 
gas  company,  which  had  possession  ana  con- 
trol of  the  oil,  and  acted  independently,  and 
not  under  the  direction  of  the  defendant. 
The  company  was  chargeable  wiUi  knowl- 
edge of  the  properties  of  petroleum,  and  had 
actual  knowledge,  through  its  servants,  that 
the  oil  was  leaking  from  the  discharge  pipe, 
and  this  prior  to  the  removal  of  the  car  from 
the  yards  of  the  carrier.  With  this  knowl- 
edge, the  company  placed  the  car  within 
three  feet  of  the  engine  and  boilers  of  a  mill 
located  below  the  grade  of  the  railway,  and 
with  knowledge  of  the  leakage,  sufficient, 
in  view  of  the  dangerous  proximity  of  fire, 
to  place  a  careful  person  upon  diligent  in- 
quiry, undertook  to  discharge  the  oil  in  close 
proximity  to  hot  ashes,  and  near  an  open 
window  of  the  boiler  room.  We  cannot  say 
that  the  negligent  omission  of  the  valve 
"necessarily  set  the  other  causes  in  opera- 
tion;** nor  can  we  say  that  the  injury  was 
the  natural  and  probable  consequence  of  the 
negligent  act.  In  marshaling  the  probable 
consequences  which  ordinary  sagacity  should 
have  foreseen  as  probably  resulting  from  the 
omission  of  the  valve,  it  would,  as  we  con- 
ceive, appear  unlikely  and  abnormal  that 
this  injury  should  result.  We  are  of  opin- 
ion that  the  intervening  and  independent  act 
of  the  gas  company  was  the  efficient  cause, ' 
self  operating,  by  which  the  negligent  act 
of  the  defendant  was  rendered  effective  to  an 
injury  that  was  not  the  probable  and  natural 
consequence  of  the  act.  Hoag  v.  Lctkt  Shore 
ds  M,  S,  B.  Oo.  85  Pa.  298,  27  Am.  Rep. 
858 ;  Carter  v.  Towne,  98  Mass.  587,  98  Am. 
Dec.  882 ;  Seheffer  ▼.  Washington  City,  F. 
M.  dt  Q.  S.  R  Oo,  106  U.  S.  249,  28  L. 
ed.  1070 ;  St,  Louis,  L  M.  dk  S,  R.  Oo.  ▼. 
Commercial  Union  Ins,  Oo.  189  U.  8.  228,  85 
L.  ed.  154. 

The  cases  to  which  we  are  referred  are  not 
in  conflict  with  the  principles  asserted,  and 
are  quite  distinguishable  in  the  facts  from 
the  case  at  bar.  In  Oil  Creek  d  A,  B,  B. 
Co,  ▼.  Keighron,  74  Pa.  818,  the  negligent 
act  of  the  company's  servant  caused  a  collis- 
ion which  set  fire  to  the  cars  of  a  train, 
which  fire  directlv  communicated  to  and 
destroyed  plaintiff  s  house,  situated  within 
20  feet  of  the  track.  There  the  negligent 
act  was  immediately  dangerous,  ana  there 
was  no  intervening  cause  oetween  the  neg- 
ligence and  the  injury. 

In  Lynn  Oas  d  Electric  Oo,  ▼.  Meridsn  F. 
Ins.  Co.,  168  Mass.  670,  20  L.  R.  A.  297,  a 
fire  occurred  in  the  wire  tower  of  the  plain- 
tiff's building,  through  which  the  wires  for 
electric  lighting  were  carried  from  the  build- 
ing. The  fire  was  extinguished  without 
contact  with  other  parts  of  the  building,  and 
with  slight  damage  to  the  tower  or  its  con- 
tents. By  reason  of  the  fire,  a  connection 
was  made  between  the  lightning  arresters, 
causing  a  short  circuit;  and  the  short  cir- 
cuit resulted  in  an  extra  strain  upon  the  belt 
through  the  action  of  electricity,  thereby 
causing,  in  a  part  of  the  building  remote 
from  the  fire  and  untouched  thereby,  a  dis- 
ruption of  the  fiy  wheel  of  the  engine  and 
other  damage.    It  was  held,  and  justly  ao^ 
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that  there  was  unbroken  connection  between 
the  fire  and  the  injury,  and  without  the  in- 
tervention of  a  new  cause  acting  from  an  in- 
dependent source. 

We  are  of  opinion  that  if,  upon  the  facts 
presented,  a  Jury  had  rendered  a  verdict  for 


the  plaintiff,  it  would  lukve  been  the  duty 
of  the  court  to  liave  set  aside  the  verdict 
and  that,  therefore,  the  court  below  rightly 
directed  a  verdict  for  the  defendant^  and 
that  tfie  judgment  mutt  be  c^flrmed. 


VERMONT  SUPREME  COURT, 


Charles  W.  SCOTT 

V, 

SCHOOL  DISTRICT  NO.    9,  IN   WIL- 
LIAMSTOWN. 
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!•  An  allegation  of  nnavoidable  acci- 
dent, or  of  default  or  negflect  of  duty 
by  an  officer,  is  necessary  under  Rev.  Laws 
1880.  9078,  to  avoid  a  plea  of  the  statute  of  Urn- 
itatioDS  by  reason  of  tbe  failure  of  a  prior  writ, 
whether  that  is  regarded  as  an  abatement  or 
otherwise. 

8«  Usagfe  cannot  excuse  a  fSailure  of  the 
warning  of  a  school  district  meeting:  to 

specify  tbe  business  or  question  to  be  considered, 
as  required  by  Rev.  Laws  1880,  ft  621. 

8«  The  person  who  is  the  prudential 
committee  of  a  school  district  empowered 
to  hire  and  remove  teachers,  has  no  right  himself 
to  act  as  teacher. 

4.   A  school  district  is  liable  to  pay  for 

services  of  a  teacher  who,  though  duly  licensed 
to  teach,  had  no  valid  contract  where  he  taught 
without  objection,  and  properly  kept  and  re- 
turned the  school  register  by  reason  of  which 
the  district  drew  public  money  according  to  the 
attendance  at  his  school. 

(December  8, 180i.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Washington  County  Court  made 
during  the  trial  of  an  action  brought  to  re- 
cover for  services  as  teacher  of  defendant's 
school  and  for  repairs  made  upon  the  school- 
house  which  resulted  in  a  verdict  in  plaintiff's 
favor.    Reversed. 

A  demurrer  to  a  replication  to  the  plea  of 
the  statute  of  limitatioos  was  overruled  and 
exceptions  duly  reserved  under  a  stipulation 
that  the  case  might  proceed  without  prejudice. 
Plaintiff  resided  in  the  school  district  aud  was 
appointed  prudential  committee  by  the  select- 
men of  the  town.  In  September,  1885,  a 
meeting  of  the  district  was  held  under  the  fol- 
lowing warning:  '*The  legal  voters  of  school 
district  No.  9  m  the  town  of  Williamstown 
are  hereby  notified  to  meet  at  school  house  in 
said  district  on  the  18tb  day  of  September, 
1884,  at  1  o'clock  in  the  afternoon,  to  consider 
and  act  on  the  following  propositions:  (1)  to 
choose  a  moderator  to  govern  said  meeting;  (2) 
to  see  If  the  district  will  vote  to  sustain  a  school 
or  schools  in  said  district,  and  to  fix  the  time 
for  the  commencement  of  the  terms  thereof, 
and  the  length  of  such  terms;  (8)  to  see  if  the 

NOTB.— As  to  contracts  by  officers  in  a  double 
•epacity,  see  note  to  Tippecanoe  Ooanty  v.  Mit- 
•lieU  (IndJ  15  L.  B.  A.  620. 
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district  will  vote  a  tax  upon  the  grand  list  to 
defray  the  expense  of  such  school  or  schools, 
or  take  other  measures  therefor;  (4)  to  trans- 
act any  proper  and  necessary  business."  At 
that  meeting  the  district  voted  to  sustain  a 
school  for  eight  months  beginning  September 
2  and  to  provide  for  the  instruction  of  those 
who  might  wish  to  attend  school  in  the  winter 
in  adjoining  districts.  Plaintiff  as  prudential 
committee  not  being  able  to  satisfactorily  pro- 
vide for  the  instruction  of  the  scholars  in  the 
adjoining  district,  decided  to  teach  the  school 
himself.  The  district  drew  the  public  money 
npon  the  attendance  of  the  scholars  during  the 
term.  Plaintiff  made  some  repairs  upon  the 
scboolhouse  and  provided  some  fuel  for  which 
he  charged  $2.50. 

Further  facts  appear  in  the  opinion. 

Mr.  Edward  W.  Bisbee,  for  defendant: 

The  replication  must  show  all  that  is  nec^ 
essary  in  order  to  bring  the  case  within  the 
provision  of  the  statute  relied  on,  if  the  plain- 
tiff would  have  the  benefit  of  that  provision. 

Poland  V.  Orand  IVunk  R.  Co.  47  Vt.  77. 

Presumptions  which*  arise  from  pleadings 
are  to  be  those  most  uo  favorable  to  the  party 
pleading. 

Stephens,  PI.  p.  338;  Phdm  v.  Wood,  9  Vt. 
899;  S-pear  v.  (Jurtie,  40  Yt.  59;  Hayee  v. 
Stewart,  23  Vt.  622. 

To  bring  a  case  within  the  equity  of  the 
statute,  the  replication  must  show  a  case  in 
which  affirmative  equity  requires  the  operation 
of  the  statute;  and  must  preclude  the  idea  that 
the  exigency  for  such  extension  resulted  in 
any  part  from  the  fault  of  the  party  asking 
for  it. 

Poland  V.  Orand  Trunk  R,  Go,  47  Vt.  73; 
Bahcock  v.  Brown,  26  Vt.  550,  60  Am.  Dec 
290;  Datison  v.  Hefff'on,  81  Vt.  687. 

The  plaintiff  was  elected  prudential  commit- 
tee, and  as  such  it  was  his  duty  to  protect  and 
guard  the  interests  of  the  district.  This  he 
could  not  do  by  selling  himself  up  as  teacher, 
because  bis  own  financial  interests  thereby  be- 
came adverse  to  those  he  was  required  by  law 
to  protect. 

Judemne  v.  Ilardwiek,  49  Vt.  180;  Davenport 
V.  Johneon,  49  Vt.  403. 

Messrs.  W.  A.  A  O.  B.  Boyee  for  plaintiff. 

Rowell,  J.,  delivered  the  opinion  of  the 
court: 

The  replication  to  the  statute  of  limitations 
is  demurred  to.  The  replication  seeks  to 
bring  the  case  within  the  statute  (Rev.  Laws 
1880,  §  978),  that  if,  in  an  action  commenced 
within  the  time  limited,  the  writ  fails  of  a 
sufficient  service  or  return  by  unavoidable 
accident,  or  by  default  or  neglect  of  the  officer 
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to  whom  it  is  committed,  or  is  abated,  the 
plaintiff  may  commence  a  new  action  for  the 
«ame  cause  within  a;fear;  and  it  alleges,  in 
effect,  Miai  this  plaintiff  seasonably  com- 
mence a  former  action  for  the  same  cause, 
and  that  the  writ  therein  was  served  on  the 
defendant  only  fifteen  days  before  the  return 
day,  and  that,  for  that  reason,  the  defendant 
being  a  corporation,  and  therefore  entitled  to 
at  least  thirty  days*  notice,  the  county  court 
dismissed  the  action  on  motion,  to  which  the 
plaintiff  excepted,  but,  as  he  did  not  file  his 
exceptions  ih  time,  the  judgment  became 
final,  and  that  this  action  was  commenced 
within  one  year  thereafter.  The  replication 
is  not  good  as  constituting  an  answer  to  the 
plea  on  the  ground  of  a  failure  of  sufficient 
«ervice  of  the  writ  in  the  former  action,  for 
It  does  not  allege  that  such  failure  was  by 
unavoidable  accident,  nor  by  default  or  neg- 
lect of  the  officer  to  whom  the  writ  was  com- 
mitted, as  was  necessary  to  bring  the  case 
within  the  statute.  Nor  is  the  replication 
good  as  constituting  an  answer  to  the  plea  on 
the  ground  of  abatement  of  the  former  action, 
for  the  abatement  was  caused  solely  by  reason 
of  the  failure  of  service,  and  it  would  be 
illogical  to  give  the  abatement  greater  effect 
as  an  answer  to  the  plea  than  is  given  to  Uie 
thing  that  alone  caused  the  abatement,  such 
thing  itself  being,  when  occasioned  as  men- 
tionai  in  the  statute,  substantive  ground  for 
allowing  another  action  to  be  brought. 

The  offer  to  show  that  for  eight  or  nine 
years  the  district  had  used  this  same  form  of 
warning  in  respect  to  having  scholars  in- 
structed out  of  the  district  was  properly 
excluded.  The  statute  (He v.  Laws  1880, 
^  621),  required  that  warnings  for  school 
district  meetings  should  specify  the  business 
to  be  transacted  or  question  to  be  considered 
at  such  meetings.  This  warning  contained 
nothing  upon  the  subject  of  having  scholars 
instructed  out  of  the  district,  and  usage  could 
not  supply  the  defect.  The  powers  of  the 
district  being  wholly  statutory,  they  could 
not  be  enlarged  nor  diminished  by  proof  of 
usage.  1  Dill.  Mun.  Corp.  2d  ed.  §  856. 
Abuses  of  power  and  violations  of  rights 
derive  no  sanction  from  time  nor  usage. 
Hood  V.  Lynn,  1  Allen,  103.  The  vote  to 
have  the  scholars  instructed  out  of  the  district 
being  void,  the  plaintiff,  as  prudential  com- 
mittee, was  at  liberty  to  ** appoint  and  agree 
with  a  teacher  to  instruct"  a  school  in  the 
district ;  and  the  question  is  whether  he  could 
himself  instruct  the  school,  and  recover  for 
it  on  the  gtiantum  meruit.  As  said  in  Brovm 
V.  8c7u>ol  Digt,  No.  9  in  Clarendon,  56  Vt.  43, 
there  are  cases  in  this  state  that  seem  to  in- 
dicated that  agents  and  officers  of  corporations 
have  authority  to  pledge  the  credit  of  the 
corporation  to  one  another;  but,  after  a 
review  of  some  of  the  cases  the  true  rule  is 
there  said  to  be  that  a  committee  may  do 
by  one  of  its  members  what  it  has  a  right 
to  do  by  all,  and  that,  for  all  things  fur- 
nished or  done  by  one  or  all,  recoverv  can 
be  had  on  the  quantum  meruit  or  fmebant, 
and  that  it  is  not  understood  to  have  been 
decided  by  this  court  that  a  committee  with 
authority  only  to  contract  have  power  to 
enter  into  agreements  with  themselves.  The 
27  L.  R.  A. 


case  of  Langdon  v.  Castleton,  80  Vt  286, 
not  referred  to  in  Brown  v.  SeJiool  Diet,  No. 
9  in  Clarendon,  comes  nearer  to  holding  that 
than  any  other,  perhaps.  There  the  plain- 
tiff was  agent  of  the  aefendant  town  to  pro- 
secute and  defend  suits  in  which  the  town 
was  interested,  and,  being  himself  a  lawyer, 
he  prosecuted  a  suit  in  that  capacity ;  and 
it  was  held  that  he  could  recover  for  his  ser- 
vices and  disbursements  therein.  The  ques- 
tion is  not  discussed  in  the  opinion,  the 
court  merelv  saying  that  it  saw  no  reason 
why  the  plaintiff  was  not  legally  entitled 
to  be  paid,  and  that  such  had  been  the  gen- 
eral understanding  and  practice  in  such  cases. 
But  the  statute  concerning  the  powers  of  such 
agents  is  different  from  the  statute  concerning 
the  powers  of  prudential  committees  of  school 
districts  in  respect  of  hiring  teachers.  Buch 
agents  are  chosen,  to  use  the  language  of  the 
statute,  **to  prosecute  and  defend  suits  in 
which  the  town  is  interested.*'  This  language 
does  not  in  terms  nor  in  effect,  we  think, 
restrict  the  authority  of  the  agent  to  con- 
tracting for  legal  services,  but  leaves  him 
at  liberty  to  perform  them  himself,  if  com- 
petent. It  has  always  been  quite  the  practice 
for  towns  to  elect  lawyers  as  such  agents, 
because  they  could  act  in  the  double  capacity 
of  agent  and  lawyer,  and  thereby  make  it 
cheaper  and  better  for  the  town.  But  the 
statute  (Rev.  Laws  1880,  §  515),  concern- 
ing the  authority  of  prudential  committees 
of  school  districts  was  much  more  restric- 
tive. Its  language  was,  ** shall  appoint  and 
agree  with  a  teacher  to  instruct  the  school, 
and  remove  him  when  necessary."  This 
confined  their  authority  to  appointing  and 
agreeing ;  and,  as  their  official  power  in  this 
regard  was  fiduciair,  the  case  would  seem 
to  fall  logically  within  the  principle  that 
it  is  against  public  policy  to  allow  one 
standing  in  such  a  relation  to  contract  with 
himself  concerning  the  subject  of  his  trust ; 
and,  when  we  consider  that  it  was  the  duty 
of  such  committees  to  remove  a  teacher  when 
necessary,  the  case  all  the  more  clearly  falls 
within  that  principle,  for  it  is  fundamental 
that  a  man  shall  not  be  a  judge  in  his  own 
case,  and  that  doctrine  is  not  alone  appli- 
cable to  strictly  judicial  officers,  but  to  every 
one  who  acts  in  a  judicial  capacity,   as  a 

Srudential  committee  did  when  he  sat  to 
etermine  whether  it  was  necessary  to  remove 
a  teacher  or  not.  The  law  of  this  subject  Is 
so  well  settled  and  so  familiar  that  we  deem 
the  citation  of  authority  unnecessary,  but 
those  desirous  of  looking  into  the  books  will 
find  an  instructive  case  in  Pickett  v.  Wiota 
School  Diet.  No.  i,  25  Wis.  651,  8  Am.  Rep. 
105.  That  case  goes  much  further  than  this 
court  has  gone,  and  would  prohibit  recovery 
in  many  cases  where  we  permit  it ;  but  the 
ground  and  reason  of  the  law  is  there  well 
stated.  We  hold,  therefore,  that  the  plain- 
tiff had  no  authority  to  teach  the  school  him 
self. 

The  parents  in  the  district  sent  their  chil- 
dren to  school  without  objection,  and  the 
plaintiff  kept  the  school  register  properly, 
and  duly  returned  it  to  the  town  clerk's 
office,  and  the  district  drew  public  money 
according  to  the  attendance  that  term ;  and 
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tbe  question  arifes  whether  by  reason  of 
these  thioj^,  or  of  any  and  which  of  them, 
the  district  became  liable  to  the  plaintiff 
for  his  services.  If  it  did,  it  was  upon  the 
ground  of  assent  and  ratification.  It  is  said 
that  when  work  done  for  a  corporation 
without  complete  legal  authorization  is  for 
a  corporate  purpose,  and  beneficial  to  it, 
and  ttie  price  reasonable,  strong  evidenoe 
of  the  assent  of  the  corporation  is  not  re- 
quire, but  that  such  assent  must  be  shown, 
and  that  ratification,  whatever  its  form,  must 
be  by  the  principal  or  by  authorized  agents. 
1  Dill.  Mun.  Corp.  4th'  ed.  §§  464,  466.  The 
work  in  question  comes  within  this  prop- 
osition, in  that  it  was  done  without  such 
authorization,  was  for  a  corporate  purpose, 
and,  presumably,  beneficial  to  the  corpora- 
tion, and  we  think  it  further  comes  within 
it  in  that  it  was  assented  to  and  ratified  by 
an  authorized  agent.  B^  reason  of  tbe  plain- 
tiff's services  In  teaching  the  school  and 
properly  keeping  and  seasouably  reluming 
the  school  register,  the  district  became  and 
was  eutitled  to  a  proportionate  share  of  the 
public  moneys,  which  share  the  district  re- 


ceived in  due  course ;  and  it  was  presimiablj, 
as  the  statute  provided  it  should  be,    paid 
over  to  the  treasurer  of  the  district,  who 
was,  by  statute,  fully  authorized  to  accept 
and  receive  it,  which  made  his  act   in    this 
behalf,  in  legal   effect,  the  act  of  the    dis- 
ttrict.     And  so  the  question   is.    Had    the 
district,    by    authorized    corporate    action, 
accepted  and  received  this  money,  would  it 
thereby  have  made  itself  liable  to  the  plain- 
tiff for  his  services?    We  think   it   would 
have,  on  the  ground  that  if  one  accepts,  or 
knowingly  avails  himself  of,  the  benefit   of 
services  performed  for  him  without  his  au- 
thority,  and   the  fruits  of    which    he  can 
reject,  he  shall  be  held  to  pay  therefor  a  rea- 
sonable compensation, — a   principle  as  ap- 
plicable to  a  corporation  when  the  servicer 
are  performed  in  and  about  a  corporate  busi  - 
ness  as  to  an  individual.     One  cannot,    in 
such  a  case  accept  in  part  and  reject  in  part. 
If  he  accepts  in  part,  he  thereby  ratifies  and 
confirmes  the  whole. 

Judgment*  reverted,  demurrer  sustained, 
replication  adjudged  insufiloent,  and  cause 
remanded. 
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Margaret  H.   COLOROYE  et  <U.,  Bespts,, 

V. 

Fred.  J.  SMITH  et  ai.,  ApptB. 

aoe  Gal.  2S0.) 

Persons  having^  »  flranehiae  to  lay 
water  pipes  in  streets  cannot  relieve 
themselves  from  responsfbtllty  for  oegHsrence 
in  failing  to  oover  the  pipes  properly  by  letting 
the  work  to  independent  contraotors  and  re- 
quiring tbe  latter  by  express  stipulation  to  per- 
form  its  duty. 

(Marob  80,  ISOi.) 

APPEAL  by  defendants  from  a  judgment  of 
tbe  Superior  Court  for  Los  Angeles 
County  in  favor  of  plain tiflTs  in  an  action 
brought  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  causcKl  by  defend- 
ants' negligence.    Afflrmed, 

The  case  was  first  heard  in  department  and 
Commissioner  Haynes  handed  down  an  opin- 
ion containing  the  following  portions,  which 
did  not  appear  In  the  opinion  of  the  court  in 
banc,  which  was  afterwards  handed  down  in 
response  to  a  petition  for  rehearing: 

U  is  very  different  from  the  erection  of  a 
building,  or  the  doing  of  other  work  upon 
private  property,  which  does  not  constitute  a 
nuisance,  and  which  cauf»es  no  danger  to  tbe 
public  unless  negligently  performed.  Tbe 
owner,  in  such  case,  Ib  under  no  contract  re- 
lation to  the  public.  He  owes  a  duty,  how- 
ever,— ^tbat  of  care  to  prevent  accidents;  but 
when  he  selects  a  competent  workman,  and 

Note.— For  ezoeptions  to  Che  rule  excluding 
liability  of  an  employer  for  acts  of  an  Independ- 
ent contractor,  see  noU  to  Hawver  v.  Wbalen 
(Ohio)  14  r.R.  A.  828. 
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intrusts  the  whole  work  to  him,  he  dis- 
charges that  duty.  But  if  I  am  under  a  duty 
to  another,  created  by  contract  or  by  statute, 
it  is  obvious  that  I  cannot  relieve  myself  of 
any  of  its  obligations  by  contraclinir  witb  an- 
other to  do  the  same  work;  or,  if  a  work 
which  1  may  lawfully  do  creates  a  danger  to 
others.  I  cannot  escape  liability  by  contracting 
with  another  to  do  it;  for  by  contiacting  witb 
another  I  authorize  him  to  create  ihe  danger. 
But  where  the  work  is  unattended  with 
danger,  except  from  negligence,  a  coutnici  to 
do  the  work  excludes  negligence,  and  the  con- 
tractor is  liable.  Attenlioii  is  not  railed  by 
counsel  to  any  case  in  this  court  where  the 
question  here  presented  appears  to  have  been 
considered,  but  authorities  elsewhere  are 
abundant,  and  quite  generally  uniform  in 
support  of  the  views  above  expressed.  In 
Gray  v.  Pullen,  5  Best  &  S.  970,  A.  was  enh 
powered,  under  the  metropolis  local  mansge- 
ment  act  (18  &  10  Vict.),  to  make  a  drain  from 
his  premises  to  a  sewer  by  cutting  a  trench 
across  a  highway,  and  filling  it  up  after  the 
drain  should  be  completed.  For  this  purpose 
he  employed  a  contractor,  by  whose  negli- 
gence it  was  filled  up  improperly,  in  conse^ 
quence  of  which  damage  ensued  to  B.  Held, 
that  A.  was  responsible  in  an  action  by  B.  In 
Boteer  v.  PeaU,  L.  R.  1  Q.  B.  Div.  S21,  826, 
Cockbum,  Gh,  J.,  said:  "A  man  who  orders 
a  work  to  be  executed,  from  which,  in  the 
natural  course  of  things,  injurious  conse- 
quences to  bis  neighbor  most  be  expected  to 
arise,  unless  means  are  adopted  by  which  such 
consequences  may  be  prevented,  is  bound  to 
see  to  tbe  doing  of  that  which  is  necessary  to 
prevent  the  mischief,  and  cannot  relieve  him- 
self of  his  responsibility  by  employinc^  some 
one  else  to  do  what  is  necessary  to  prevent  tbe 
act  he  has  ordered  to  be  done  from  becoming 
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wrongfuL  There  le  an  obyious  difference  be- 
tween committiDg  work  to  a  contractor  to  be 
executed,  from  which,  if  properly  done,  do 
injurious  consequences  can  arise,  and  handing 
over  to  him  work  to  be  done,  from  which 
mischieyous  consequences  will  arise  unless 
preventive  measures  are  adopted/'  In  Pickard 
V.  SmWi,  10  C.  fi.  N.  8.  410,  the  defendant, 
bavins  employed  a  ooal  merchant  to  put  coals 
into  his  cellar,  was  held  liable  for  injury  suf- 
fered by  the  plaintiff  from  his  falling  through 
the  cellar  opening,  which  had  been  left  open 
by  the  negligence  of  the  coal  merchant's  ser- 
vants. In  this  case,  after  referring  to  the  gen- 
eral rule  placing  the  liability  upon  an  inde- 
pendent contractor,  the  court  said:  "That 
rule,  is,  however,  inapplicable  to  cases  in 
which  the  act  which  occasions  the  injury  is 
one  which  the  contractor  was  employee!  to  do, 
nor,  by  a  parity  of  reasoning,  to  cases  in 
which  the  contractor  is  intrusted  with  the 
performance  of  a  duty  incumbent  upon  his 
employer,  and  neelects  its  fulfillment,  whereby 
an  injury  is  occasioned." 

Appellants  contend  that  in  this  state  muni- 
cipal corporations  are  not  liable  for  injuries 
resulting  from  imperfections  in  the  streets,  and 
upon  this  ground  attempt  to  distinguish  this 
case  from  a  large  number  of  cases  where  the 
city  was  primarily  liable,  and  also  from  other 
cases  where  the  person  or  corporation  which 
had  obtained  permission  to  do  the  work  had 
agreed  with  the  city  to  be  answerable  for  all 
damages  that  misrht  be  sustained.  Whether 
or  not  the  city  of  Pomona  was  liable  for  the  in- 
jury to  respondent  is  immaterial.  The  con- 
tractors, O'Tieill  and  Osier,  were  undoubtedly 
liable,  and  if  so,  appellants  would  have  been 
liable,  had  they  done  the  work  themselves; 
and  the  question  here  is  whether  they  did  or 
could  relieve  themselves  from  responsibility 
by  letting  the  work  to  independent  contrac- 
tors. Nor  does  the  fact  that  there  was  not  an 
express  contract  between  appellants  and  the 
city  to  answer  all  damages  at  all  affect  the 

?lue8tion,  since  the  impli^  obligation  arising 
rom  the  franchise  and  the  character  of  the 
work  imposed  upon  them  a  liability  for  inju- 
ries caused  by  their  negligence,  in  every  re- 
spect as  condusive  as  an  express  contract 
Ohieago  v.  Bobbins,  67  U.  8.  2  Black,  418, 17 
L.  ed.  298:  Bobbins  v.  Ohieago,  71 U.  8.  4  Wall. 
657,  18  L.  ed.  427^nd  8t.  Poful  Water  Go.  v. 
Ware,  88 U.  8.  16  Wall.  566,  21  L.  ed.  486,  all 
sustain  the  view  we  have  taken.  Woodman  v. 
Metropolitan  B.  Co.  149  Mass.  886,  4  L.  R.  A. 
218,  and  Curtis  v.  Kiley.  158  Mass.  128,  on  ap- 
pellants' brief,  are  directly  against  them.  The 
first  of  these  cases  was  that  of  a  street-railway 
corporation  which  employed  a  contractor  to 
lay  a  new  track  in  a  city  street,  and  through 
whose  negligence  in  not  properly  guarding  ue 
work  the  mjury  happened.  The  railway  com- 
pany was  held  liable.  The  court  said:  "If 
the  performance  of  a  lawful  contract  neces- 
sarily will  bring  wrongful  consequences  to 
pass,  unless  guigded  against,  and  if,  as  in  the 
present  case,  the  contract  cannot  be  performed 
except  under  the  right  of  the  employer,  who 
retains  the  right  of  access  to  the  premises,  the 
law  may  require  the  employer,  at  his  peril,  to 
see  that  due  care  is  used  to  prevent  harm, 
whatever  the  nature  of  his  contract  with  Uiose 
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whom  he  employs.*'  In  the  American  case» 
above  referred  to  will  be  found  cases  cited  from* 
many  of  the  states  sustaining  the  same  doc- 
trine. Appellants,  however,  seem  to  relv 
principally  upon  the  case  of  Atlanta  dk  F.  B, 
Co.  V.  Kimberly,  87  Qa.  161,  and  FuUon 
County  Street  R  Co.  v.  MeConneU,  87  Ga.  756. 
In  the  first  of  these  cases  the  court  recognizes 
and  enumerates  the  exceptions  to  respondeat 
superior,  but  concludes  that  the  facts  do  not 
bring  it  within  any  of  the  exceptions.  The 
correctness  of  its  conclusion  in  that  case  may 
well  be  doubted,  though  whether  correct  or 
not  need  not  be  considered  here,  since  the  case 
at  bar  comes  clearly  within  the  second  excep- 
tion to  the  general  rule  there  stated,  and  to 
which  the  learned  justice  cites  Bov>er  v.  Beate, 
and  Pickard  v.  Smith,  supra.  ThOjbroad  dis- 
tinction between  that  case  and  the  case  at  bar 
is  apparent,  since  the  trenches  could  not  be 
dug  in  the  streets  of  Pomona  without  danger 
to  those  having  occasion  to  use  the  streets, 
while  a  railroad  embankment  could  be  con- 
structed without  danger  of  creating  a  nuisance 
by  impounding  water  which  by  stagnation  pro- 
duced malaria,  and  thereby  became  a  nui- 
sance. The  second  case,  Fulton  County  Street 
B.  Co.  V.  McGonneU,  supports  appellant's  oon- 
tention,  but  the  court  clearly  came  to  a  wrong 
conclusion.  But  three  cases  are  cited  in  sup- 
port of  the  conclusions  reached  by  the  court 
One  of  these,  Overton  v.  Freeman,  11 C.  B.  867, 
was  a  "common  pleas"  decision  made  in  1862, 
and  which  is  in  direct  conflict  with  Oray  v. 
Pullen,  6  Best  &  8.  970  (decided  in  1864,  tb^ 
exchequer  chamber,  on  appeal  from  queen's 
bench);  and  upon  the  appeal  Overton  v.  Free- 
man was  not  only  cited  in  the  argument,  but 
quoted  from,  and,  though  it  is  not  referred  ta- 
in the  opinion,  it  was  clearly  overruled.  An- 
other of  the  cases  there  cited  is  Haekett  v.  Wes- 
tern U.  Teleg.  Co.  80  Wis.  187.  There  the  de- 
fendant contracted  with  a  railroad  company 
to  erect  for  it  a  line  of  telegraph.  A  hole  was- 
left  unguarded  overnight,  into  which  a  child 
fell,  and  was  injured.  A  clear  distinction  be- 
tween that  case  and  the  one  at  bar  is  stated  by 
the  court  as  follows:  "The  railroad  company 
was  not  required,  by  its  contract,  to  dig  any 
hole  in  a  trayeled  public  street;"  while  here 
the  work  was  required  to  be  done  in  a  public- 
street  in  a  city,  and  the  nesligence  was  in  do- 
ing improperly  that  whicn  the  contract  re- 
quired to  be  done,  and  not  in  some  matter  col- 
lateral to,  and  not  required  to  be  done  in  the 
performance  of,  the  contract.  The  other  case- 
referred  to  in  the  case  of  FuUon  County  Street 
R  Co.  V.  MeConneU  is  that  of  Atlanta  dbF.R 
Co.  V.  Kimberly,  above  noticed. 

The  judgment  and  order  appealed  from- 
should  be  mrmed. 

We  concur:  Yanclief,  0.;  Temple,  (X 

Messrs.  Joy  Sb  SiuBner»  G«  E.  Bnmnmr^ 
and  Edwin  A«  Meserye*  for  appellants: 

The  independent  contractors  who  performed 
the  work  in  this  case  are  alone  liable,  and  the- 
doctrine  of  respondeat  superior  does  not  apply. 

BosweU  V.  fjaird,S  Cal.  469, 68  Am.  Dec.  845;. 
Du  Pratt  y.  Lick,  88  Cal.  691;  CtHale  v.  Sao^ 
ramento,  48  Cal.  212;  Krause  v.  Sacramento^ 
48  Cal.  221;  Aston  v.  29olan,  68  Cal.  269;  Ben^ 
net  V.  Truebody,  66  Cal.  509, 66  Am.  Rep.  117; 
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Fulton  County  Street  R.  €o.  v.  MeConneU,  87 
•Oa.  756;  HackeU  ?.  Western  D.  Teleg.  Co,  80 
Wis.  187;  Cvertov  v.  Freeman,  11  C.  B.  867; 
EUi$  V.  Sheffield  Oas  Consumers  Co.  23  L.  J. 
Q.  B.  N.  8.  43;  Blake  v,  Ferris,  5  N.  Y.  48,  65 
Am.  Dec.  804;  lUUiard  v.  Richardson,  8  Gray, 
349,  63  Am.  Dec.  743;  Burgess  v.  Gra^,  1  C.  B. 
578;  Peaehey  v.  Rottland,  13  C.  B.  181;  Zfo66*< 
V.  London  d  N,  W,  K  Co,  4  Exch.  254. 

Mesgrs.  A.  W.  Hntton,  P.  C.  Tonner, 
and  J.  W.  Swanwick,  for  respondents: 

Appellants  bad  no  ri^bt  to  use  the  streets  of 
tbe  city  of  Pomona  for  tbe  purpose  of  laying 
water-pipes  therein  except  upon  compliance 
witb  tbe  provisions  of  tbe  constitution  in  re- 
gard to  such  use,  and  as  they  have  failed  to 
show  tbat  they  complied  with  those  pro- 
visions, thev  were  mere  trespassers  upon  the 
street,  and  liable  for  any  injury  resulting  from 
their  negligence,  without  rcsrard  to  the  ques- 
tion of  independent  contractor. 

Wood,  Mast.  &  8.  §  316,  p.  624;  Stone  v. 
Cheshire  K  Corp,  10  N.  H.  427,  61  Am.  Dec. 
192. 

This  case  falls  within  the  well-established 
•exceptions  to  the  independent  contractor  rule. 

Stone  V.  Cheshire  R,  Corp.  supra:  Wbart. 
Neg.  §  180;  St<yrrs  v.  Utica,  17  N.  Y,  104,  72 
Am.  Dec.  437;  Chicago  v.  Bobbins,  67  U.  8.  2 
Black,  418,  17  L.  ed.  298;  Robbins  v.  Chicago, 
71  U.  8.  4  Wall.  657,  18  L.  ed.  427;  Woodman 
V.  Metropolitan  B,  Co,  149  Mass.  835,  4  L.  li. 
A.  218. 

Per  Curiam: 

Action  for  personal  Injuries.  Appeal  by 
defendants  from  the  judgment,  and  an  order 
denying  a  new  trial.  Appellants,  as  cooart- 
ners  doing  business  under  tbe  name  of  the 
Citizens'  Wat«r  Company  of  Pomona,  ob- 
tained from  the  city  of  Pomona,  by  ordi- 
nance, a  ^rant  or  franchise  to  dig  trenches 
and  lay  pipes  in  tbe  streets  of  the  city  for 
the  purpose  of  selling  to  and  supplying  its 
inhabitants  with  water.  Afterwards,  on 
June  1,  1889,  appellants  contracted  with 
M.  O'Neill  and  Frank  Osier  to  dig  and  fill 
the  trenches  for  the  pipe  at  a  specified  price 
per  100  feet,  a  part  to  be  2  feet  wide,  and 
part  20  inches  wide,  and  all  80  inches  deep. 
The  contract  contained  the  following  clause : 
'*8aid  ditches  to  be  filled  as  required  by  city 
ordinance.  All  road  crossings  to  be  prop- 
erly tamped  and  kept  in  repair  for  sixty 
days  after  completion  of  the  work.  Parties 
digging  ditch  to  be  responsible  for  all  dam- 
ages resulting  by  reason  of  injury  to,  or 
brealsing  of,  any  pipes  owned  by  other  per- 
sons. ^  The  ordinance  required  the  grantee 
(appellants)  or  its  assigns,  immediately  after 
layine  the  pipes,  to  restore  the  streets  to 
their  ?ormer  condition,  And  have  the  same  in 
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as  good  repair  as  before  ;  the  work  to  be  done 
under  the  direction,  and  to  tiic  Siitisfnction, 
of  the  superintendent  of  streets.  Plaintiff 
Margaret  A.  Colgruve  (wife  of  her  coplain- 
tiff),  on  June  15.  1889,  was  driving  along 
Garey  avenue,  where  defendants'  pipe  had 
been  laid,  and  the  ircnch  improperly  filled 
with  loose  dirt,  in  which  her  buggy  wheels 
sank,  whereby  she  was  thrown  out  and  in- 
jured. There  were  no  guards  along  the  line 
of  the  trench,  nor  any  notice  of  its  unsafe 
condition.  Several  exceptions  were  taken  to 
evidence,  and  to  the  refusal  of  the  court  to 
give  to  the  jury  certain  instructions  requested 
by  defendants;  but  all  these  exceptions  pre- 
sent a  single  question,  arising  upon  the  issue 
raised  by  defendant's  answer,  to  the  effect 
that  0*r^eill  and  Osier  were  independent 
contractors,  in  the  exclusive  control  of  the 
work  of  fillinir  up  the  ditch,  and  for  whose 
negligence  defendants  claim  they  are  not  li- 
able. 

It  is  commonly  stated— and,  in  a  large 
class  of  cases,  correctly — that  the  principle 
of  respondeat  superior  does  not  apply  where 
the  negligent  or  wrongful  act  is  that  of  an 
independent  contractor,  or  of  bis  servant  or 
em  ploy  6,  unless  the  superior  has  been  guiltr 
of  negligence  in  contracting  with  an  unfit 
person.  For  a  full  discussion  of  the  general 
doctrine  above  stated,  see  Bosicetl  v.  /Mini,  8 
Cal.  469,  68  Am.  Dec.  845.  Rut  there  are 
exceptions  to  the  general  doctrine,  and  this 
case,  we  think,  is  one  of  them.  The  board 
of  trustees  of  the  city  was  charged  by  the  law 
with  the  care  and  maintenance  of  the  streets 
in  a  safe  and  proper  condition  for  the  use  of 
the  public.  Appellants  could  not  lawfully 
dig  trenches  ann  lay  water  pipes  wilhout  ex- 
press authority  from  the  city.  If  they  had 
undertaken  to  do  so,  and  had  contracted  with 
another  to  do  the  work,  they  would  not,  by 
such  contract,  have  relieved  themselves  from 
liability  to  the  city  for  the  trespass,  nor 
to  individuals  who  might  have  sustained 
special  injury.  Nor  does  the  fact  that  they 
obtained  from  the  city  a  franchise  or  permis- 
sion to  dig  up  the  street  and  lay  their  pipes 
relieve  them  from  more  than  the  unlawful 
character  of  the  work.  They  stand  in  a  con- 
tract relation  to  the  public,  represented  by 
the  city  authorities,  to  do  the  work  in  the 
manner  required  by  the  ordinance,  and  can- 
not relieve  themselves  of  the  duty  imposed 
by  that  contract  by  contracting  with  another 
to  do  the  work.  These  trenches  could  not  be 
dug  in  the  street  without  danger  to  the  pub- 
lic. If  done  without  authority,  a  nuisance 
would  necessarily  be  created ;  and,  if  not 
done  in  the  manner  required  by  the  ordi- 
nance, the  departure  creates  a  nuisance. 

!%« judgment  and  order  are  affirmed. 
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City  of  TOPEKA  ei  al,  Piffs,  in  Err,, 

V, 

D.  W.  BOUTWELL, 
(88  Kan.  20.) 

*!•  Where  pertinent  qneations  of  fltct 
are  stated  in  writini^  and  handed  to  the 
court  by  a  i>arty  at  the  ooocluaion  of  the  testi- 
mony, to  be  submitted  to  the  jury  for  their  find- 
ings thereon,  it  is  error  for  the  trial  oourt  to 
refuse  to  submit  them. 

•Headnotes  by  Allbit,  J, 


8.  The  city  connellofthe  city  of  Topeka 
has  the  power  by  ordinance  to  require  the 
keepers  of  boarding  houses,  restaurants,  and 
hotels  to  furnish  the  street  commissioner  the 
names  of  persons  liable  to  poll  tax  boarding  or 
lodging  in  their  houses,  and  to  impose  a  fine  for 
refusal  to  do  so. 

8*  A  Judgment  duly  rendered  by  the 
police  court  of  a  city  cannot  be  held  void  be- 
cause of  a  defense  of  which  the  prisoner  did  not 
avail  himself. 

4*  Ordinance  No.  9 1  of  the  city  of  To- 
peka* approved  May  12, 1870,  permitting  prison- 


Harm,— Bight  to  compd  primners  to  Uibor, 
L  The  power  generiaXly, 
IL  Constitutional  reatrietions,  • 
ilL  Necettity  of  express  authorUy. 
TV.  Exception  when  labor  is  U  part  of  the  prison 

discipline. 
▼.  Oonstmction  of  statutes  conferring  the  power 
generaXiy, 

a.  Upon  what  eoutrts  conferred, 

b.  Vftr  what  orimes  imposed, 

0.  Place  of  performance, 
d.  27m  term  or  duration. 

VL  ImposHion  far  nonpayment  of  costs, 
yil.  Necessity  of  strict  compliance,      • 
Tin.  Deiegation  of  the  power, 
IZ.  Hiring  out  convicts. 

a.  Power  to  hire  ouL ' 

b.  The  contract. 

c  Hiring  by  suretff, 

d.  Leasing  prisons, 

e.  JlssigncibUity  of  contract, 

f.  Custody  and  management  of  eonviets. 

g.  Termination  of  contra4A. 

h.  Recovery  of  agrttd  compensation. 

1.  D(9posttfon  0/  proceeds, 

Z.  ff#Mto/ delay  in  exeeutiono/sentencs. 
XL  DiseManTebeeatiseo/inaMZitytopay. 
ZIL  PMMdy  for  improfptr  imposMxm, 

L  The  power  generally. 

The  right  to  pass  laws  imposing  hard  labor  as  a 
part  of  the  punishment  for  criminal  acts  is  almost 
universally  upheld  and  seldom  questioned,  except 
ander  constitutional  provisions  with  which  partic- 
ular enactments  on  that  subject  have  sometimes 
been  supposed  to  conflict 

This  is  particularly  the  case  in  England,  in  which 
nearly  if  not  all  of  the  punishments  provided  for 
expressly  include  bard  labor  or  penal  servitude, 
and  It  has  not  been  found  that  the  question  of  the 
power  to  do  so  has  ever  been  raifled,though  the  cases 
in  which  such  punishment  has  been  inflicted  have 
uniformly  treated  the  statutes  providing  therefor 
as  vaUd.  The  absence  of  Judicial  determination 
on  the  subject  is  probably  due  to  the  fact  that 
England  has  no  constitutional  restrictions  upon 
legislation  similar  to  those  under  which  the  ques- 
tion has  arisen  in  the  American  states. 

In  this  country  several  of  the  states,  distinctively 
Oaiifomia,  North  Carolina,  and  Vermont,  have 
made  provision  by  constitutional  enactment  for 
punishment  by  hard  labor. 

And  the  states  acquire  an  ownership  of  the  ser- 
vices of  convicts  sentenced  to  imprisonment  for 
crime  through  the  operation  of  constitutional  pro- 
visions prohibiting  involuntary  servitude,  except 
as  a  punishment  for  crime.  Oomer  y.  Bankhead, 
TO  Ala.  488. 

This  provision  Is  found  in  the  Federal  Constitu- 
tion, and  in  the  consdtutioni  of  a  large  majority  of 
the  states. 
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But  in  Holland  v.  State,  23  Fla.  128,  it  was  held 
that  authorizing  the  employment  at  hard  labor 
upon  public  works  of  all  persons  imprisoned  in  the 
Jails  under  sentence  upon  convictions  of  crime  or 
for  failure  to  pay  fines  and  costs,  is  purely  a  legis- 
lative act  which  violates  no  constitutional  pro- 
vision. 

And  the  whole  subject  was  said  to  be  within  the 
power  of  the  legislature,  subject  only  to  the  con- 
stitutional prohibition  against  cruel  and  unusual 
punishments,  in  State  v.  McGauley,  16  Cal.  4SB; 
People  v.  Brooks,  16  Oal.  11:  Mason  ft  Foard  Co.  v. 
Main  JeUico  Mountain  Coal  Co.  87  Ky.  466. 

Nor  is  a  statute  authorizing  county  commission- 
ers to  Employ  at  hard  labor  upon  pubUc  works  all 
persons  imprisoned  in  the  Jails  under  sentence  upon 
conviction  of  crime  or  imprisonment  for  failure  to 
pay  fine  and  costs  rendered  unconstitutional,  or 
made  the  exercise  of  a  Judicial  function,  by  the 
fact  that  it  does  not  contemplate  that  its  terms  shall 
be  pronounced  as  a  part  of  or  incorporated  in  the 
record  of  the  sentence  of  the  court,  or  that  they 
were  not  so  pronounced  or  incorporated.  Holland 
V.  State,  23  Fla.  123. 

The  power  to  impose  such  punishment  is  also  in- 
ferentlally  upheld  in  numerous  cases  turning  upon 
other  questions,  but  in  which  punishment  by  the 
imposition  of  labor  was  incidentally  involved.  To 
set  forth  all  such  cases  would  involve  the  incor- 
poration into  this  note  of  a  large  portion  of  the 
criminal  law  of  many  of  the  states,  therefore  a  few 
only  are  given  by  way  of  example. 

Thus  in  United  States  v.  Cobb,  4B  Fed.  Rep. 
670,  it  was  held  that  an  offense  punishable  by  im« 
prisonment  not  exceeding  one  year  without  hard 
labor  is  not  an  infamous  offense  which  must  be 
prosecuted  by  presentment  or  indictment. 

And  in  People  v.  Hawkins,  10  Misc.  66.  affirmed 
by  the  general  term  in  86  Hun,  48»  N.  Y.  Laws  1804» 
chap.  608,  requiring  goods  made  by  convict  labor  in 
another  state  to  be  branded,  labeled,  or  marked  as 
convict-made  when  exposed  for  sale  in  New  York, 
was  held  to  violate  the  Interstate  commerce  clause 
of  the  Federal  Constitution. 

And  in  Bronk  v.  RUey,  60  Hun,  489,  N.  Y.  Laws 
1888,  chap.  686,  prohibiting  the  use  of  certain  ma- 
chinery for  manufacturing  purposes  in  any  of  the 
penal  institutions  of  the  state  and  the  employment 
of  the  convicts  therein  at  certain  labor,  was  held  to 
apply  only  to  the  state  prisons  and  prisons  and  re- 
formatories constructed  by  the  state  and  not  to  a 
penitentiary  erected  by  a  county  which  was  man- 
aged by  a  local  board,  and  the  moneys  of  which  are 
subject  to  the  control  of  the  board  of  supervisors, 
though  prisoners  from  other  counties  might  be 
confined  in  it  under  contract  with  the  state. 

So  in  State  v.  Marti ndule.  47  Kan.  147,  and  State  v. 
Kirk,  Id.  161,  it  was  held  that  a  law  providing  thai 
eight  hours  shall  constitute  a  day*s  work  for  em- 
ployes of  the  state,  does  not  apply  to  the  officers, 
guards,  and  employ^  in  the  penitentiary,  for  the 
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CIS  committed  to  the  dty  prison  for  the  violation 
of  a  by-Law  or  ordinance  of  the  city,  necenary 
for  the  preservation  of  order  and  the  welfare  of 
society,  to  be  employed  by  the  dty  marshal  at 
labor,  either  on  the  streets  or  public  work  of  the 
dty,  or  4n  a  public  or  private  place,  beinir  cred- 
ited $1  a  day  on  the  Judcrment  for  each  day*B 
work  performed.  Is  not  in  conflict  with  section  6 
of  the  Bill  of  BJffhts  of  the  GonsUtutlon  of  the 
state,  or  article  18  of  the  Amendments  to  the  Oon- 
stitution  of  the  Cnited  States,  prohibiting  dairery 
and  involuntary  servitude. 

6«  The  manAiai  and  paHefunan.  of  a 
cityy  and  any  persons  aiding  and  abetting  them, 
are  liable  in  damages  for  unnecessary  cruelties 
and  indignities  inflicted  by  them  on  priaoneis  in 
their  charge. 

(ABen,Jn  tflssonts /rom  proposition  A4 
(February  0, 1804.) 


ERROR  to  the  District  Court  for  Bbawnee 
Couoty  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dun- 
ages  for  false  imprison  men  t.    Bmfened, 

Statement  by  Allen*  J,: 

D.  W.  Boutwell  brought  suit  in  the  district 
court  of  Sliawnee  county  against  the  city  of 
Topeka,  D.  C.  Metsker,  its  mayor,  John  F. 
Carter,  Joseph  Reed,  Pat  Wilson,  J.  W. 
Gardiner,  Henry  Bernard,  John  Ewing,  and 
Ben.  Williams,  charging  them  with  assault 
and  battery,  false  imprisonment,  and  other 
wrongs  and  indignities  connected  with  such 
imprisonment,  for  which  he  demanded  dam- 
ages. A  demurrer  on  the  part  of  the  city 
of  Topeka  to  the  petition  was  sustained. 
Demurrers  of  the  other  defendants  were  over- 
ruled.    Metsker,  by  his  answer,  denied  gen- 


reason  that  convicts  therein  are  required  by  law  to 
labor  ten  hours  per  day. 

And  in  State  v.  Charles,  U  La.  Ann.  660,  a  slave 
was  held  to  have  the  right  to  appeal  from  a  Judg- 
ment in  a  criminal  case  sentencing  him  to  corporal 
punishment  but  acquitting  him  of  any  capital  of- 
fense on  a  prosecution  for  having  struck  a  white 
man  so  as  to  cause  the  shedding  of  blood,  under 
La.  Ooost.,  art.  62,  granting  the  right  of  apfieal  In 
all  criminal  ca^es  punishable  with  death  or  Impito- 
onmeot  at  hard  labor. 

And  in  Smith  v.  State,  8  Lea,  744,  the  county 
•ourt  was  held  to  have  no  power  in  the  absence  of 
express  legislative  authority  to  adopt  rules  and 
regulations  giving  the  superintendent  of  the 
guards  authority  upon  his  own  determination  of 
ttie  facts  to  Inflict  corporal  punishment  upon 
eounty  convicts  sentenced  to  hard  labor  in  the 
county  workhouse. 

And  in  Porter  v.  Waters-Allen  Fdundry  ft  Maoh. 
Go.  (Tenn.)  Feb.  2, 189S,  it  was  held  that  an  employ^ 
who  voluntarily  engages  In  labor  with  convicts  in 
Ms  master^s  employ  does  not  thereby  release  him 
from  liability  for  injuries  sustained  by  reason  of 
the  maater^s  failure  to  use  the  required  caution  in 
employing,  controlling,  and  retaining  the  convicts. 

n.  ConaiitutUmal  reitrfctf ofw. 

The  oonstituilonal  prohibition  against  invol- 
vntary  servitude  was  designed  to  prevent  the  re- 
tstal>lishment  of  slavery  once  prevailing  in  some 
of  the  states  in  any  form,  and  does  not  apply  to  the 
punishment  of  offenders  against  the  law  by  the  im- 
position of  labor.  Monroe  v.  Meuer,  86  La.  Ann. 
lliHB. 

And  a  misdemeanor  is  a  crime  which  may  be 
punished  by  imprisonment  at  hard  labor  within  the 
meaning  of  this  provision.    Rt  Bergln,  81  Wis.  888. 

Thus,  requiring  the  father  of  a  bastard  child 
•ommltted  to  the  county  Jail  in  default  of  payment 
of  the  fine  and  costs  adjudged  against  him  to  work 
upon  the  public  roads  does  not  contravene  the  con- 
stitutional provision  of  the  United  States  and  of 
North  Carolina,  prohibiting  Involuntary  servitude 
except  as  a  punishment  for  crime,  as  under  N.  C. 
Code,  •  86,  the  begetting  of  a  bastard  child  is  a  mis- 
demeanor.   Myers  v.  StaflTord,  114  N.  C.  284. 

And  statutes  authorizing  punishment  for  misde- 
meanors by  Imprisonment  at  hard  iat>or  do  not  vi- 
•late  constitutional  provisions  that  no  one  shaU  t)e 
deprived  of  life,  liberty,  or  property  but  by  the 
Judgment  of  his  peen  or  the  law  of  the  land.  Dur- 
ham V.  State,  80  Tenn.  7X8. 

Bo  imprisonment  at  hard  labor  is  not  of  itself  a 
oruel  or  unusual  punishment  within  constitutional 
provisions  prohibiting  it.  State  v.  White,  44  Kan. 
n4. 

Nor  Is  labor  on  the  public  streets  a  cruel  or  un- 
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usual  punishment,  or  contrary  to  the  policy  of  the 
law.   lis  parte  BedeU,  80  Mo.  App.  12&. 

The  prohibition  against  cruel  and  unusual  pun- 
ishments applies  only  to  those  of  a  barbarous  char- 
acter unknown  to  the  common  law.  State  v. 
McOauley,  15  Gal.  428;  People  v.  Brooks,  16  Gal.  IL 

Thus  imprisonment  at  hard  labor  for  an  oflTenae 
of  minor  importance  is  not  a  cruel  or  unusual  pun- 
ishment within  constitutional  prohibitions  merely 
because  it  is  much  more  severe  than  the  puniab- 
ment  imposed  for  similar  offenses  of  much  greater 
magnitude.    State  v.  White,  mtpra. 

And  Kan.  Laws  1887,  chap.  160,  8 1  (Oen.  Stat.  188a, 
par.  2162,  ft  81),  making  illicit  interoourae  with  a 
female  under  eighteen  years  of  age  a  felony  for 
which  any  male  person  may  be  punished  by  Impria- 
oninent  in  the  penitentiary  at  hard  labor  for  a 
period  notices  than  live  nor  more  than  twenty-one 
years,  does  not  conflict  with  section  9  of  the  Bill  of 
Rights  prohibiting  cruel  and  unusual  punlahmenta. 
ibid. 

Nor  is  one  hundred  dollars  fine  or  the  alternative 
of  five  months*  work  excessive  punishment  for  aa 
act  of  fornication  by  a  young  woman  whose  posi- 
tion, pecuniary  or  physical,  is  not  shown  to  b» 
special  or  peculiar.    Hunt  v.  State,  81  Ga.  140. 

And  a  sentence  to  imprisonment  at  hard  labor  for 
two  years  for  obtaining  |8  by  means  of  a  fraud- 
ulent device  imposed  under  a  statute  making  two 
years  the  minimum  and  fixing  no  maximum  pen- 
alty is  not  cruel  or  unusual  within  the  oonstltu- 
tlonal  prohibition.  State  v.  WlUlama.  12  Ma  Apfk 
416,  affirmed  77  Mo.  810. 

Nor  is  a  fine  of  $60  and  Imprisonment  at  hard 
labor  In  a  house  of  correction  for  three  months  for 
maintaining  without  a  lioensea  tenement  for  the 
illegal  keeping  and  sale  of  intoxicating  liquors  ao 
excessive,  cruel,  or  unusual  punishment.  Perveer 
V.  Massachusetts,  72  U.  8.  6  WaU.  47S,  18  L.  ed.  608. 

The  prohibition  of  the  Federal  Gonstttutlon 
against  cruel  and  unusual  punishments  does  not 
apply  to  state  legislation  but  to  national  only, 
/bid. 

So  a  statute  authorizing  the  imprisonment  of  the 
defendant  in  a  criminal  action  in  the  county  Jail,  or 
at  the  discretion  of  the  court  at  hard  labor  for  the 
county  for  falling  to  pay  or  confess  Judgment  for 
the  costs,  does  not  contravene  a  constitutional  pro- 
vision prohibiting  Imprisonment  for  debt,  as  in 
criminal  cases  the  costs  are  not  a  debk  Morgan  v. 
State,  47  Ala.  84. 

And  imprisonment  for  the  ooets  Incurred  by  the 
state  under  sentence  to  hard  labor  for  their  satis- 
ractlon  does  not  violate  the  constitutional  pro- 
hibition, though  the  officers  and  witnesses  have  re- 
course tor  their  fees  against  the  fine  and  forfeiture 
fund  of  the  county  only.    Bailey  v.  State,  87  Ala.  4^ 

And  in  Nelson  v.  State,  46  Ala.  188,  it  was  said. 
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erally  the  allegations  of  the  petition.  Carter 
alleged  that  he  was  the  duly  appointed  and 
acting  marshal  of  the  city  of  Topeka ;  that 
on  the  14th  of  September,  1887,  the  plaintiff 
was  tried  before  one  Joseph  Reed,  police 
udge  of  said  city,  upon  a  charge  of  unlaw- 
uUy  refusing  to  give,  upon  request,  to  the 
street  commissioner  of  said  city,  the  names 
of  certain  persons,  liable  to  pay  a  poll  tax, 
then  lodging  in  a  certain  boarding  house,  of 
which  said  plaintiff  wss  the  keeper ;  that  the 
plaintiff  was  found  guilty  of  said  charge, 
and  sentenced  to  pay  a  fine  of  $25,  and  com- 
mitted to  Uie  city  prison  until  such  fine 
should  be  paid ;  that  the  plaintiff  was  also 
tried,  on  tne  same  day,  iMsfore  said  police 
udge,  upon  a  charge  of  resisting  an  officer 
n  the  discharge  of  his  duty,  found  guilty, 
and  sentenced  to  pay  a  fine  of  $75,  and  com- 


I 


mitted  to  the  city  prison  for  the  nonpayment 
thereof ;  that  it  became  his  duty,  as  marshal, 
to  confine  and  safely  keep  the  plaintiff  until 
he  should  comply  with  said  judgments ;  that, 
the  plaintiff  being  an  able- bodied  man,  the 
defendant  as  mar^al  did,  by  Tirtue  of  Or- 
dinance No.  91  of  said  city,  command  the' 
plaintiff  to  work  at  breaking  rock  on  the  rock 
pile,  which  the  plaintiff  refused  to  do ;  that 
m  his  treatment  of  the  plaintiff  he  used  no 
more  force  than  was  necessary  to  execute  the 
Judgment  of  the  court,  and  perform  his 
duties  as  the  custodian  of  such  prisoner.  The 
defendant  Wilson  alleges  that  he  was  a 
policeman  of  the  city ;  that  a  warrant  was 
duly  issued  by  the  police  judge  and  placed 
in  his  hands,  commanding  him  to  arrest  the 
plaintiff  on  a  charge  of  unlawfully  refusing^ 
to  furnish  the  street  commissioner  the  names 


that  a  sentenoe  to  hard  labor  uotil  the  oosts  of  the 
prosecution  are  paid  at  a  desiernated  rate  per  day 
Is  not  eqafvalent  to  a  sentence  of  Imprisonment 
until  the  costs  are  paid,  and  does  not  violate  the 
cooBtitutloDal  prohibition. 

To  hold  a  convict  for  any  contractual  liability 
for  advances  made  by  his  surety,  however,  whether 
in  money  or  in  property,  would  be  imprisonment 
for  debt  within  the  meaning  of  the  Constitution. 
Smith  V.  State,  88  Ala.  40. 

Nor  is  a  statute  aiithorizinir  the  letting  and  hiring 
of  labor  of  convicts  to  be  performed  at  designated 
coal  mines  an  tx  post  ftuU)  law  as  to  convicts  pre- 
viously pentenoed  when  they  were  required  to  be 
kept  at  hard  labor  at  the  prison  previous  to  the  en- 
actment thereof.  Mason  &  Foard  Co.  v.  Main  Jel- 
IJoo  Mountain  Coal  Go.  87  Ky.  467. 

ButlnKrparfe  Hunt,  28  Tex.  App.  861,  it  was  held 
that  a  law  reducing  the  rate  per  day  allowed  a 
county  convict  as  credit  on  bis  flue  and  costs  when 
working  it  out  by  manual  labor  does  not  apply 
to  a  judgment  rendered  prior  to  its  enactment,  as 
It  would  require  the  Infliction  of  a  greater  punish* 
ment  and  therefore  it  would  be  ex  pott  facto. 

So  the  letting  of  the  labor  of  convicts  to  a  corpo- 
ration under  legislative  authority  in  consideration 
of  their  being  fed,  clothed,  and  provided  for  by  the 
hirer  is  not  a  donation  or  gratuity  within  the 
meaning  of  the  Georgia  oonsiitiitional  provision 
requiring  the  concurrence  of  two  thirds  of  each 
branch  of  the  general  assembly  to  the  grant  of  a 
donation  or  gratuity.  Georgia  Penit«ntiary  Co.  v. 
Nelms,  66  Ga.  499, 88  Am.  Rep.  798. 

The  constitutional  prohibition  against  fixing  the 
inrice  of  manual  labor  by  law  refers  exclusively  to 
contract  labor  and  does  not  apply  to  a  sentence 
Imposing  a  fine  for  an  offense  and  requiring  the 
offender  In  default  of  payment  to  labor  a  desig- 
nated rate  per  day  until  the  same  is  paid.  Monroe 
▼.  Meuer,  86  La.  Ann.  119S. 

Nor  Is  Kentucky  Act  of  April  10,  1878,  under 
which  penalties  for  misdemeanors  in'  certain  cases 
oan  be  satisfied  by  requiring  the  accused  to  labor 
for  the  county  for  a  designated  period  unconstitu- 
tional,  as  discriminating  between  the  rich  and  poor 
because  the  rich  are  able  to  satisfy  their  fines  with 
money.    Com.  v.Sherley,  11  Ky.  L.  Rep.  641. 

And  an  act  authorizing  the  courts  of  a  county  to 
sentence  persons  conTlcted  of  misdemeanors  to  con- 
finement at  hard  labor  in  the  house  of  correction  is 
not  unequal  in  its  operation  and  therefore  uncon- 
stitutioiuQ  because  it  applies  to  that  county  only 
where  by  another  statute  all  tie  boards  of  county 
super visoiB  In  the  state  are  authorized  to  establish 
houses  of  coneotion  for  the  confinement  at  hard 
labor  of  persons  convicted  of  similar  offenses.  Re 
Bergin,  81  Wis.  883. 

Tennessee  Act  of  UflB»  chap.  88,  however,  provid- 
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ing  that  a  convict  shall  be  further  held  in  the  work- 
house after  working  out  the  imprisonment  and  all 
the  costs  in  the  case,  to  work  out  all  costs  which 
may  accrue  nf ter  conviction  for  clothinir  and  other 
necessaries,  violates  Tennessee  Bill  of  Rights,  sec- 
tion 8,  declaring  that  no  man  shall  bo  taken  or  ink- 
prisoned  or  deprived  of  his  liberty  but  by  the 
Judgment  of  his  peers  or  the  law  of  the  land,  as 
the  duration  of  such  imprisonment  would  be  de* 
terminable  alone  by  the  superintendent  or  keeper 
of  the  workhouse.    Knox  v.  State,  9  Baxt.  202. 

And  South  Carolina  Act  of  1885  as  amended  by 
Act  December  20,  1892,  is  unconstitutional  under 
&  C.  Const  1868,  art.  1,  S 19,  limiting  the  Jurisdic- 
tion of  Justices  in  criminal  cases  to  offenses  for 
which  the  punishment  does  not  exceed  a  fine  of 
$100  or  imprisonment  for  thirty  days,  so  far  as 
when  taken  in  connection  with  S.  0.  Gen.  Stat.. 
S  2616,  it  authorizes  the  addition  to  a  sentence  of 
imprisonment  thereunder,  a  requirement  of  hard 
labor.    State  v.  Williams,  40  8.  C.  878. 

And  a  trial  Justice  has  no  power  thereunder  to 
sentence  a  person  convicted  of  the  offense  of  carry- 
ing concealed  weapons  to  be  imprisoned  at  thirty 
days*  bard  labor.    Ibid. 

Sentence  to  imprisonment  with  hard  labor  is  an 
infamous  punishment  within  the  provision  of  tiie 
Federal  Constitution  requiring  prosecution  of  in- 
famous crimes  by  presentment  or  Indictment.  Bx 
parte  Wilson,  114  U.  S.  417, 28  L.  ed.  89. 

III.  NeeessUy  of  eacpren  authority. 

The  role  that  express  statutory  authority  is 
necessary  to  the  imposition  of  hard  lat)or  as  a  pun- 
ishment for  crime  is  almost  universal. 

The  word  **imprisonraent"  alone  and  unqualified* 
when  used  in  criminal  statutes,  does  not  import 
imprisonment  at  hard  labor.  State  v.  Hyland,  89 
La.  Ann.  799;  State  v.  Ryder,  Id.  204. 

Thus  in  United  States  v.  Cobb,  48  Fed.  Rep^  670,  it 
it  was  said  that  the  only  case  in  which  a  person  can 
besentenoed  toa  Jail  or  penitentiary  not  exceed- 
ing one  year  under  federal  statutes  is  where  the 
statutes  prescribe  hard  labor  as  part  of  the  punish- 
ment and  leave  the  term  of  imprisonment  in  the 
discretion  of  the  court,  citing  Robinson*s  Osse  tried 
at  a  former  term. 

So  a  statute  authorizing  a  city  court  to  punish 
offenses  by  fine  and  imprisonment  confers  no  au- 
thority to  impose  a  sentence  to  labor  on  the  streets 
as  a  punishment.    Ex  partt  Reynolds,  87  Ala.  138. 

And  a  sentence  of  imprisonment  at  hard  labor  in 
state  prison  for  the  term  of  one  year  upon  convic- 
tion of  a  misdemeanor  punishable  only  by  impris- 
onment'ln  a  penitentiary  or  county  Jail  for  not 
more  than  one  year  or  by  a  fine  of  not  more  than 
$500  or  by  both  is  without  authority  and  void. 
People  V.  Kelly,  97  N.  7. 212. 
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of  persons,  liable  to  poll  tax,  lodging  in  a 
boarding  house  of  which  he  was  keeper ;  that 
he  proceed  to  serye  such  warrant ;  that  the 
plaintiff  resisted  arrest  with  deadly  weapons ; 
that  he  used  no  more  force  in  making  the 
arrest  than  was  reasonably  necessary.  All  of 
the  other  defendants  justified  under  the  pro- 
cesses referred  to  in  the  answers  of  Carter  and 
Wilson.  Ordinance  No.  426,  providing  for 
the  collection  of  poll  taxes,  contains  this  sec- 
tion :  **  Sec.  4.  It  is  hereby  made  the  duty 
of  all  proprietors,  or  keepers  of  all  boarding 
bouses,  restaurants,  or  hotels  in  the  city  of 
Topeka,  to  furnish  to  the  street  commissioner, 
when  required  so  to  do,  the  names  of  all  per- 
sons boarding  or  lodging  in  their  houses,  and 
any  such  person,  who  shall  neglect  or  refuse 
so  to  do,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  upon  conyictlon  thereof 


in  the  police  court  of  said  city,  be  fined  !■ 
the  sum  of  not  less  than  $5.00  nor  more  than 
$25.00  for  each  offense."  Ordinance  No.  36, 
relating  to  misdemeanors,  contains  the  fol- 
lowing section :  "  ^ec.  14.  That  any  person 
conducting  himself  in  a  riotous  or  disorderly 
manner,  or  who  shall  resist  or  oppose  any 
oflficer  in  the  discharge  of  his  duty,  or  wfaio 
shall  openly  use  profane  or  indecent  lan- 
guage, or  indecently  expose  his  or  her  per- 
son, or  commit  any  nuisance  upon  any  street, 
sidewalk,  alley,  or  other  public  place  of  the 
city,  shall  be  fined  in  a  sum  not  less  than 
$1.00  nor  more  than  $100.00."  Ordinancs 
No.  91  provides  that  persons  committed  to 
the  city  prison  may  be  compelled  by  the 
marshal  to  work  at  "hard  labor,  and.  in  case 
of  refusal  to  so  work,  that  they  shall  be  kept 
in  close  confinement,  and  fed  on  bread  wd 


And  upon  whom  a  fine  is  imposed  with  a  direo- 
tton  that  he  be  ImprteoDed  \n  case  of  nonpayment 
under  Cal.  Penal  Ck>de,  section  241,  authorizinff 
punishment  by  a  fine  or  by  ImpriaonmeDt  or  by 
botb,  cannot  be  requirea  while  so  imprisoned  for 
nonpayment  of  the  fine  to  perform  labor  on  the 
streets  or  other  public  works.  Ex  parte  Kelly,  66 
Oal.lM. 

So  a  Judgrment  of  Imprisonment  for  contempt  of 
court  pursuant  to  California  Code,  fi  144ft,  allowing 
imprisonment  in  the  county  Jail  until  the  fine  im- 
posed is  paid  or  satisfied  by  such  imprisomnent  or 
otherwise  does  not  authorize  or  Justify  imprison- 
ment at  hard  labor.    f2e  FU  Kl,  80  Gal.  2QL 

And  a  sentence  to  imprisonment  at  hard  labor 
under  Pennsylvania  Act  of  January  29, 1820,  can- 
not be  imposed  od  conviction  for  fraudulent  insol- 
vency and  concealment  of  effects  in  order  to  derive 
future  benefit,  being  denounced  by  Pennsylvania 
Act  of  March  18,  1810,  for  which  the  prescribed 
punishment  is  a  term  of  imprisonment  only.  Gul- 
din  V.  Com.  6  Serg.  ft  R.  564. 

So  a  sentence  to  imprisonment  In  the  county  Jail 
at  hard  labor  is  illegal  under  a  statute  imposing  a 
punishment  of  imprisonment  in  the  penitentiary 
or  county  Jail  in  the  discretion  of  the  court,  though 
hard  labor  is  made  an  essential  part  of  a  sentence 
to  imprisonment  In  the  penitentiary  by  a  prior 
statute.    Daniels  v.  Com.  7  Pa.  371. 

And  Purdon's  Pennsy  1  vania  D1ge8t,645,  empower- 
ing the  court  to  extend  the  period  of  confinement 
in  certain  enumerated  cases  to  seven  years,  does 
not  include  larceny,  the  punishment  for  whicb  is 
specially  fixed  by  statute  ^nd  cannot  exceed  three 
years*  imprisonment  at  hard  labor.  Grimes  v.  Com. 
IfiSerg.  fta74. 

And  stealing  property  not  exceeding  $100  in  value 
In  a  dweUing  house  in  the  night-time  is  punishable 
under  Mass.  Rev.  Stat,  chap.  128,  as  a  simple  lar- 
ceny only,  by  imprisonment  for  not  more  than  one 
year,  and  a  pentenoe  for  that  offense  to  solitary 
confinement  in  addition  to  one  yearns  confinement 
at  hard  labor  is  reversible  error.  Tully  v.  Com.  4 
Met.  867. 

Nor  can  a  person  convicted  of  a  misdemeanor 
who  is  sentenced  to  ♦he  county  workhouse  to  work 
out  the  fine  and  costs  in  default  of  paying  or  so- 
curing  the  same  pursuant  to  Tennessee  Act  of 
1885.  chap.  83,  be  detained  to  work  out  the  tax  on 
litigation  imposed  by  Milliken  &  Vertrees'  Code, 
6  612,  upon  the  party  taxed  with  the  costs  or  prose- 
cutions by  presentment  or  indictment,  as  it  is  not 
costs  or  collectible  as  such  but  a  specific  tax  im- 
posed for  revenue  purposes  only.  Johnson  v. 
State.  85  Tenn.  325. 

And  a  sentence  for  keeping  a  nuisance  under 
Iowa  Code,  section  4002,  providing  that  the  person 
convicted  may  be  Imprisoned  until  the  fine  is  paid, 
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to  imprisonment  until  fine  and  costs  are  paid  by 
labor,  is  erroneous  as  Iowa  Code,  section  450it 
limits  the  power  of  the  oourt  to  direct  Imprison- 
ment to  one  day  per  every  three  and  one  third 
dollars  of  the  fine,  and  under  section  4736  thereof 
one  sentenced  to  labor  Is  entitled  to  credit  of  one 
dollar  and  a  half  a  day  on  the  Judgment.  State  ▼• 
Jordan,  80  Iowa,  887. 

And  a  trial  Justice  has  no  power  to  sentence  a 
person  convicted  of  the  offense  of  carrying  con- 
cealed deadly  weapons  to  be  imprisoned  at  thirty 
days'  hard  Ubor  under  R.  C.  Const.  1806,  art.  1.  fi  19, 
limiting  the  Jurisdiction  of  Justices  in  criminal 
cases  to  offenses  for  which  the  punishment  does 
not  exceed  a  fine  of  $100  or  imprisonment  for  thirty 
days,  and  South  Carolina  Act,  December  20, 1880, 
limiting  the  punishment  for  that  offense  to  a  fln« 
of  $100  or  to  imprisonment  foi  thirty  days.  Stats 
V.  Williams,  40  8.  a  373. 

So  additional  hard  labor  in  default  of  the  pay- 
ment of  a  fine  cannot  be  imposed  under  a  statute 
declaring  that  the  punishment  for  the  offense  shall 
not  exceed  a  stated  numtier  of  years  with  or  with- 
out hard  labor,  also  authorizing  the  imposition  of 
a  fine  where  the  accused  is  sentenced  to  imprison- 
ment at  hard  labor  for  the  entire  term  and  to  the 
payment  of  a  fine  in  addition  thereto.  State  v. 
Hyland,  38  La.  Ann.  700:  State  v.  Ryder.  Id.  294. 

Nor  can  such  additional  labor  be  imposed  where 
a  fine  has  not  been  imposed  as  the  penalty  or  a 
part  of  the  penalty  for  the  crime  In  question,  un- 
der Louisiana  Act  No.  88  of  1878,  section  1,  provid- 
ing for  imprisonment  at  hard  labor,  and  that  the 
defendant  may  be  charged  with  the  costs  of  the 
prosecution,  and  that  when  a  fine  is  imposed  as  a 
part  of  the  penalty  liquidation  of  suoh  fine  and 
costs  may  be  enforced  by  sentence  of  additional 
labor.    State  v.  Brannon,  84  La.  Ann.  942. 

In  Weaver  v.  Com.,  28  Pa.  445,  however,  it  was 
held  that  the  word  *'hard"  in  a  sentence  to  im- 
prisonment at  hard  labor,  following  the  language 
of  a  previous  statute,  will  be  treated  as  surplusage 
and  not  as  vitiating  the  sentence  when  the  later 
acts  upon  the  subject  exclude  it. 

And  in  Hodge  v.  Queen  (Ontario),  6  Crim.  L.  Mag. 
891,  it  was  held  that  power  to  impoee  punishment 
by  imprisonment  for  enforcing  any  law,  conferred 
by  the  British  North  American  Act  No.  15.  S  02,  in- 
cludes the  power  to  impoee  its  usual  accompani- 
meot  hard  labor. 

ly .  ExceptUm  when  labor  ia  a  part  of  the  prison 

digeipline. 

Where  the  punishment  provided  for  by  the  stat- 
ute is  imprisonment  alone,  a  sentence  to  confine- 
ment at  a  place  where  hard  labor  is  imposed  as  a 
consequence  of  the  imprisonment  is  not  in  excess 
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water  only,  iintfl  they  coDsent  to  work.  On 
the  issues  so  Joined  the  case  was  tried.  After 
the  testimony  was  concluded,  special  ques- 
tions for  the  jury  to  answer  were  filed  and 
handed  up  to  the  court  by  the  defendants' 
counsel,  with  the  instructions  asked  by  the 
defendants,  but  no  announcement  of  the  fact 
was  made,  and  plaintiff's  counsel  did  not 
know,  at  that  time,  that  such  special  ques- 
tions were  presented.  After  the  court  had 
charged  the  jury,  and  after  the  opening  argu- 
ment for  the  plaintiff  and  the  first  ar/i^uinent 
for  the  defendants  had  been  made,  the  court*s 
attention  was  called  to  the  special  questions 
by  the  defendants'  counsel  just  as  the  court 
adjourned  for  dinner.  Thereupon  the  court 
handed  the  questions  to  counsel  for  plaintiff, 
which  was  the  first  knowledge  they  had  of 
their  existence,  who,  upon  the  opening  of  the 


court  at  2  o'clock,  objected  to  the  presenta- 
tion of  said  special  questions,  and  also  asked 
an  opportunity  to  be  heard  by  the  court 
respecting  the  legality,  fitness,  and  relevancy 
to  the  issue  of  said  proposed  questions,  to 
which  counsel  for  the  defendants  objected. 
Thereupon  the  court  refused  to  submit  the 
special  questions  to  the  jury.  The  jury  were 
charged  that  section  4,  under  which  the 
original  complaint  was  filed  in  the  police 
court,  wasYoid,  and  plaintiff's  arrest  unlaw- 
ful ;  that,  such  beinff  the  case,  the  plaintiff 
could  not  be  guilty  of  any  offense  in  resisting 
said  oflScer  in  making  said  arrest ;  that  the 
judgment  of  the  police  court  was  illegal,  and 
the  subsequent  imprisonment  of  the  plaintiff 
was  unlawful  and  false.  It  was  shown  on  the 
trial  that  on  the  18th  dav  of  September,  1887, 
a  complaint  was  filed  by  Wilson,  charging 


of  the  power  oon  f erred.  Ex  parte  Karsteodlck,  06 
U.  8.  806.  S3  L.  ed.  880. 

This  ruling  was  cited  with  approval  in  BJx  parte 
Mills,  13S  U.  8. 263.  84  L.  ed.  107.  and  United  States 
V.  Pridgeon,  158  U.  6. 48,  88  L.  ed.  631,  but  both  cases 
turned  on  othdr  questioos. 

Thus  criminals  sentenced  by  United  States  courts 
to  the  penitentiaries  of  a  state  under  a  statute 
making  them  subject  to  the  same  discipline  and 
treatment  as  convicts  sentenced  by  the  state  courts 
are  subject  to  hard  labor  as  a  part  of  the  imprisoa- 
ment  when  by  the  laws  of  the  state  prisoners  are 
subject  thereto  unless  otherwise  provided  in  tbe 
sentence,  although  hard  labor  was  not  made  a  part 
of  tbe  punishment  by  the  terms  of  the  sentence. 
Ex  parte  Geary,  2  Biss.  48ft. 

And  In  Millar  v.  State,  2  Kan.  174,  '^penitentiary** 
was  held  to  be  an  English  word  signifying  a  prison 
or  place  of  punishment  In  which  convicts  sen- 
tenced  to  baid  labor  are  confined  by  authority  of 
law,  and  a  sentence  to  hard  labor  in  the  peniten- 
tiary was  sustained  though  no  statute  authorized 
punishment  by  confinement  at  hard  labor. 

So  a  sentence  to  imprisonment  at  hard  labor 
where  the  statutory  penalty  for  the  offense  is  im- 
prisonment only  is  not  Invalid  or  ineffectual  where 
hard  labor  is  made  a  oonsequenoe  of  tbe  imprison- 
ment by  statute  as  the  feature  of  hard  labor  would 
have  been  implied  in  a  sentence  of  imprisonment 
only.  United  States  v.  Prldgeon,  168  U.  S.  48.  88  L. 
ed.  681,  reversing  57  Fed.  Rep.  200;  Brown  v.  State, 
74  Ala.  478:  Miles  v.  People  (N.  Y.)  4  Cent.  L.  J.  607. 

And  a  Judgment  sentencing  a  prisoner  to  the 
state  prison  need  not  expressly  state  that  he  he 
put  to  hard  labor  where  hard  labor  is  a  component 
part  of  the  confinement  in  such  prison.  Gibbs  t. 
State.  45  N.  J.  L.  379,  46  Am.  Rep.  782;  People  y. 
Sadler,  97  N.  T.  146;  State  v.  Dick,  10  La.  Ann.  461. 

Such  a  sentence  Implies  that  the  contract  is  to  k)e 
subjected  to  the  treatment  prescrit)ed  for  others 
confined  at  the  same  place  for  similar  acts.  State 
V.  Dick,  supra. 

And  a  statutory  provision  that  the  convict  is  to  be 
received,  kept,  and  employed  in  the  manner  pre- 
scribed by  law  is  simply  directory  to  the  keeper  of 
tbe  prison  and  not  a  part  of  the  sentence,  the 
omission  of  which  would  invalidate  it.  People  v. 
Sadler,  ntpro. 

So  a  finding  by  the  Jury,  on  trial  of  a  slave  for 
murder,  of  guilty  without  capital  punishment  in 
accordance  with  the  provisions  of  Louisiana  Act 
of  1846,  page  118,  will  be  taken  as  intending  that 
the  defendant  shall  be  sentenced  to  hard  labor  for 
life  in  the  state  penitentiary  as  provided  in  section 
2  thereof.    State  v.  Dick,  supra. 

y.  Construetion  of  9tatiUee  conferring  tM  power 

generaJXy. 

An  act  upon  which  a  summary  oonviction  is 
97  L.  R.  A. 


founded,  empowering  Justices  to  impose  either  fine 
or  hard  labor  at  their  option,  authorizes  them  to 
impose  hard  labor  for  default  in  the  payment  of 
a  fine.  Queen  v.  Justloes  of  Tynemouth,  L.  £U 
16  Q.  a  Div.  647. 

Under  S.  C.  Gen.  Stat.,  1 8615,  it  Is  within  the  dis- 
cretion of  the  Judge  pronouncing  a  sentence  for 
selling  liquor  without  a  license  in  violation  of  Gen. 
Stat.,  S  1734,  whether  it  shall  be  in  the  penitentiary 
or  the  county  Jail  and  whether  it  shall  be  with  or 
without  hard  labor.    State  v.  Boyd.  85  S.  C.  260. 

And  in  State  v.  Jack,  14  La.  Ann.  886,  it  was  said 
that  both  corporal  punishment  and  imprisonment 
at  hard  labor  might  be  inflicted  on  a  slave  under 
Louisiana  Act  of  1887,  p.  233,  giving  the  oourt 
power  to  commute  the  sentence  and  inflict  a  lesser 
punishment  where  the  crime  charged  is  punishable 
with  death  or  imprisonment  at  hard  labor  for  life. 

And  in  State  v.  Turner,  18  S.  C.  106,  It  was  held 
that  South  Carolina  Act  of  1878  (16  Stat,  at  L.  468) 
providing  that  where  imprisonment  is  authorized 
by  a  statute  a  prisoner  convicted  thereunder ' 
might  be  sentenced  to  imprisonment  in  Jail  or 
penitentiary  with  or  without  hard  labor  is  a  gen- 
eral law  applicable  to  statutes  afterwards  enacted 
as  well  as  to  those  previously  in  force. 

So  article  74  of  Texas  Penal  Code  conferring 
power  upon  Juries  to  direct  that  confinement  may 
be  solitary  in  whole  or  in  part  to  lak>or  at  its  dis- 
cretion where  the  penalty  for  the  offense  com- 
mitted is  imprisonment  in  the  penitentiary  for  life 
does  not  conflict  with  article  618  thereof  as  origi- 
nally adopted  providing  that  murder  might  be  pun- 
ished by  death,  solitary  confinement  in  the  peni- 
tentiary for  life,  confinement  to  labor  for  a  term 
of  years,  etc.'  Oockrum  v.  State,  24  Tex.  804. 

And  imprisonment  at  hard  labor  as  a  punish- 
ment for  misdemeanors  is  authorized  by  Mllliken 
&  Vertrees*  Code,  section  6250,  which  is  not  repealed 
by  Tennessee  Workhouse  Law  of  1875  providing 
for  imprisonment  at  hard  Uibor  for  fines  and  costs 
only,  which  does  not  purport  to  k)e  a  revision  of 
the  former  law.    Durham  v.  State,  80  Tenn.  728. 

So  La.  Stat  April  6, 1848, 1 7,  authorizing  Juries  to 
pronounce  sentence  of  death,  imprisonment  at 
hard  labor  for  life,  or  imprisonment  for  a  shorter 
term  in  cases  in  which  capital  punishment  or  im- 
prisonment at  hard  labor  for  life  is  Inflicted  for  a 
crime  committed  by  a  slave,  was  not  repealed  by 
Louisiana  Statutes  of  June  1, 1846,  authorizing  the 
Jury  in  capital  cases  to  qualify  their  verdict  by 
adding  ''  without  capital  punishment,**  as  this  was 
intended  for  the  government  of  free  persons  alone. 
State  v.  Lewis.  8  La.  Ann.  808. 

And  where  a  term  of  two  years  is  fixed  on  oon- 
viction for  forgery  it  is  within  the  discretion  of 
the  court  under  Ala.  Code  1876.  II 4842, 4450,  to  elect 
whether  it  shall  be  hard  labor  for  the  county  or 
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the  defendant  with  «  Tiolation  of  section  4 
of  Ordinance  No.  426,  above  quoted.  A  war- 
lant  was  issued  on  sucli  complaint,  and 
placed  in  the  hands  of  Wilson,  who  was  a 
policeman,  to  serre.  The  plaintiff  resisted 
arrest.  W i  1  son  called  others  to  hia  assistance, 
OYerpowered  the  plaintiff,  put  him  in  a 
wagon,  and  took  him  to  the  citj  prison, 
where  he  was  kept  until  the  following  daj. 
On  the  14th  he  was  taken  before  the  police 
judge  for  trial.  He  refused  to  plead.  There- 
upon a  plea  of  not  guilty  was  entered  for 
him,  witnesses  were  examined,  he  was  found 
guilty  and  fined  f35,  and  ordered  to  stand 
committed  until  such  fine  should  be  paid. 
The  same  day  another  complaint  was  filed, 
under  section  14  of  Ordinance  No.  36,  above 
mentioned,  charging  the  plaintiff  with  re- 
sisting an  officer  in  serving  a  warrant  on 
plaintiff.     He  was  arraigned  on  this  charge 


also,  and  refused  to  plead.  A  plea  of  not 
guilty  was  entned  for  hioL  He  was  tried, 
couYicted,  and  sentenced  to  pay  a  fine  of  $76 
for  this  offense,  and  committed  to  the  city 
prison.  Tlie  marshal  kept  him  in  custody 
under  these  commitments  until  the  17tli  day 
of  September,  when  he  was  released  from 
custody  by  giving  a  bond  in  a  habeas  corpus 
proceeding  m  the  district  court  of  Shawnee 
county,  and  afterwards,  on  the  8th  day  of 
November,  1887,  was  discharged  under  such 
proceeding  by  said  court.  The  Jury  rendered 
a  verdict  m  favor  of  the  plaintiff  against  sil 
of  the  defendants  for  $2, 100.  The  defendants 
bring  the  case  here  for  review. 


fiom 


for 


Memn.  Donthitt, 
plaintifb  in  error: 
The  court  erred  in  this  case  in  refusing  to 


Impriaonment  in  the  penltentJarj.  Hobbs  v.  State, 
75  Ala.  1. 

In  Texas  it  is  deemed  to  be  the  duty  of  the  comt 
In  a  trial  for  murder  under  the  oonstitutioa  and 
statutes  to  inform  the  Jury  by  the  charge  that  the 
punishmeDt  therefor  misht  be  oom  muted  to  im- 
priaonment at  hard  latx>r  for  life,  a  failure  to  per- 
form which  is  a  ground  for  the  revereal  of  a  oonyio- 
tlon.    Haxshall  V.  State,  88 Tex.  664. 

And  an  instruction  to  the  Jury  that  if  tliey  find 
the  defeodaat  guUty  of  murder  they  will  asBces 
the  punishmeDt  at  deatb  or  at  solitary  confine- 
ment in  the  penitentiary  for  life,  etc.,  tnteaded  to 
he  in  conformity  to  Texas  Penal  Code,  article  74,  is  • 
erroneous  as  it  requires  them  to  make  tbe  punish-  ; 
ment  of  solitary  confinement  if  they  fix  it  at  im- 
prisonment for  life  and  does  not  leave  tliem  tbe 
discretion  contemplated  by  article  612  thereof  to 
make  the  confinement  solitary  or  thewboleora 
part  of  it  at  labor.    Cockrum  y.  State,  24  Tex.  894. 

So  Tex.  Const.,  art  6,  S  8,  em  powering  the  Jury  in 
a  capital  case  to  subetitute  Imprisonment  for  Ufe 
at  hard  labor  in. lieu  of  .the  death  penalty,  is  not 
a  repeal  of  the  former  law  inflicting  the  death 
penalty  or  an  amelioration  thereof  which  will  en- 
title a  defendant  whose  ofTense  was  committed  be- 
fore the  enactment  thereof  to  elect  whether  he  will 
be  tried  under  the  old  or  the  new  law  as  provided 
for  in  Texas  Criminal  Code,  article  14.  Dawson  t. 
State,  88  Tex.  ML 

a.  Upon  ishot  courts  eofi/erred. 

The  power  of  the  court  to  impose  labor  as  a  pun- 
ishment usually  if  not  universally  depends  upon 
Its  Jurisdiction  to  try  the  offense  for  which  such 
punishment  is  prescribed. 

In  E£  parU  McE:iv1tt,  66  Ala.  286,  however,  it 
was  held  that  authority  to  seutence  to  hard  labor 
for  the  county  for  the  payment  of  costs  was  con- 
fined by  tbe  express  words  of  the  statute  to 
county,  circuit,  and  city  courts,  and  did  not  ex- 
tend to  a  Justice  of  the  peace. 

But  in  Re  Long.  87  Ala.  4A,  it  was  conceded  by 
the  court  in  argument  that  the  amendment  mcor- 
porated  in  Ala.  Code  1886,  S  4504,  conferred  it  upon 
all  courts  having  Jurisdiction  to  try  and  convict 
of  criminal  oflTenses. 

'  In  Soutb  Carolina  the  Jurisdiction  of  Justices  of 
the  peace  in  criminal  cases  is  limited  to  offenses  for 
which  the  punishment  does  not  exceed  a  fine  of 
$100  or  Imprisonment  for  thirty  days,  by  article!, 
section  19,  of  the  Constitution  of  IH68,  thus  pro- 
hibiting the  imposition  of  labor.  State  v.  Williams, 
l08.a878L 

:b.  For  what  erfmet  imposed. 
The  object  of  this  subdivision  is  not  to  detail  all 
f7  L.  K.  A. 


tbe  crimes  and  mlsdemeanon  which  have  been 
made  subject  to  punishment  by  the  Imposition  of 
labor,  which  would  seem  to  be  impracticable,  bat 
merely  to  show  what  has  tieen  construed  to  be 
within  and  what  not  within  such  statutes  in  cases 
in  which  the  question  has  been  raised. 

Thus  Pennsylvania  Acts  March  7, 1788,  April  8i. 
17M,  and  April  4, 1807,  substituted  punishment  by 
impriaonment  at  hard  labor  in  the  place  of  whip- 
ping and  the  pillory  as  practiced  at  common  law. 

Under  these  statutes  it  was  held  that  hard  labor 
might  be  inflicted  on  persons  convicted  of  altering, 
publishing  and  passing  a  bank  note  of  another 
state  with  intent  to  defraud.  In  Lewis  v.  Com.  2 
Serg.  ft  K.  561. 

And  that  conspiracy  to  alter  forged  notes  of  a 
foreign  bank  with  intent  to  cheat  and  defraud  is 
thus  punishable,  in  Clary  v.  Com.  4  Pa.  2ia 

And  the  rule  was  applied  to  conspiracy  to  tie- 
fraud  by  use  of  false  bank  notes,  in  Collins  v.  Com. 
8  Serg.  ft  R.  280. 

And  to  pubUshlng  a  counterfeit  note  of  the 
Bank  of  America,  ta  Com.  v.  Searle,  2  BInn.  832^ 
4  Am.  Dec.  446. 

So  in  Com.  v.  Morton,  1  Kulp,  27S,  it  was  held 
that  Pennsylvania  Code  of  1880  does  not  repeal 
prior  laws  as  to  attempts  to  commit  crimes  and 
an  attempt  to  commit  burglary  is  punishable  by 
seven  years*  imprisonment  at  hard  labor. 

And  a  sentence  to  Imprisonment  at  bard  labor 
In  the  county  Jail  and  to  pay  a  fine  of  $150  and 
cost  of  prosecution  is  proper  in  Pennsylvania,  on 
conviction  of  a  keeper  of  the  common  Jail  for  vol- 
untarily sulfering  three  prisoners  to  escape  who 
were  charged  respectively  with  arson,  counter- 
felting,  and  larceny.    Weaver  v.  Com.  28  Pa.  445. 

But  an  assault  with  intent  to  pick  a  pocket  is  not 
an  offense  for  which  infamous  corporal  punish- 
ment could  have  been  inflicted  at  common  taw  and 
cannot  be  punished  by  imprisonment  at  hard  la- 
bor, under  Pennsylvania  Act  of  April  5,  17W. 
Rogers  v.  Com.  5  Serg.  ft  R.  468. 

In  North  Carolina  the  father  of  a  bastard  child 
who  is  committed  to  Jail  in  default  of  payment  of 
the  fine  and  costs  impoeed  upon  him  In  liastardy 
proceedings  may,  under  f  8448  of  tbe  CCde  empow- 
ering the  county  authorities  to  provide  for  the 
employment  on  its  public  highways  of  all  prisoners 
confined  within  its  Jn  Is  ')0  required  to  work  on  such 
highways  until  the  fi  le  and  costs  are  paid  or  be 
is  otherwise  discharged  by  law.  Myer  v.  Stafford, 
114  N.  C.  284. 

Tbe  offenses  for  which  It  was  intended  by  the 
Kentucky  Statute  (Oen.  Stat.  chap.  29)  to  preflcrit>e 
the  punishment  of  hard  labor,  are  such  as  may  be 
punished  thereunder  by  fine  and  imprisonment  in 
the  county  Jail  and  no  offenses  for  which  a  greater 
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fubmft  to  tbe  Jury  ipecfal  questiona  asked  for 
as  appears  in  record. 

Cude  Civ.  Proc.  par.  286;  Wichita  dbW^R. 
Co,  V.  Fechheimer,  36  EaD.  45;  WyandotU  ▼. 
Oil>ion,  25  Kan.  243;  AtcMwn,  T.  db  8,  F,  B. 
Of,  y.  Flunkett,  Id.  198;  Bent  y.  PMMck,  16 
Kan.  190. 

Whelber  section  4  of  Ordinance  426  is  con- 
stitutional and  legal  or  not,  the  warrant  issued 
under  tbe  same  was  a  protection  for  the  police 
officer,  if  he  proceeded  to  execute  tbe  same  in 
good  faith  and  in  a  reasonable  manner. 

Cooley,  Torts,  459;  Saviicool  y.  Boughton,  5 
Wend.  170,  21  Am.  Dec.  181,  and  full  discus- 
sion and  authorities  in  note,  pp.  190,  209»  21 
Am.  Dec. 

Mr,  W.  A«  S.  Bird,  also  for  plaintiffs  in 
error: 

Tbe  warrants  were  regularly  issued,  and  are 


fair  on  tbeir  faces,  and  are  a  complete  protec- 
tion to  tbe  officers. 

Cooley,  TorU,  2d  ed.  p.  538,  and  authorities 
there  cited;  Newell,  Malicious  Prosecutions,  g 
71,  and  authorities  cited;  Caasier  y.  Fates,  189 
Mass,  461;  Stetcart  y.  IJawUy,  21  Wend.  562; 
Bann  y.  Lloyd,  50  N.  J.  L.  1;  Henke  y.  Me- 
Cord,  56  Iowa,  378;  Trnmmell  y.  RttMellville, 
34  Ark.  106,  36  Am.  liep.  1;  Leib  y.  Shelby 
Iron  Co.  97  Ala.  626:  lie  Durant,  60  Vt.  176; 
lU  Milea,  52  Vt.  609. 

Me8er$.  G.  C.  Clemens  and  D,  Over- 
mjrer  for  defendant  in  error. 

AUeii»  </.,  deliyered  the  opinion  of  tbe 
court: 

Many  questions  are  discussed  by  counsel*. 
We  shall  consider  only  such  as  are  necessary 
for  the  disposal  of  the  case.    The  defendants 


or  other  puntehment  can  be  inflicted  are  within  its 
contemplation,  and  the  punishment  of  bard  labor 
eannot  be  imposed  In  addition  to  exclusion  from 
office  and  suffrage.    Eldridjre  y.  Com.  87  Ky.  865. 

So  in  Texas  seduction  is  a  felony,  and  one  con- 
victed of  that  crime  caonot  be  hired  out  for  the 
purpose  of  collecting?  the  fine  Imposed  upon  him  as 
a  punish  men  t  therefor  under  Tex.  Rev.  Stat.,  art. 
8608,  providing  that  a  person  convicted  of  a  misde- 
meanor or  petty  offense  who  shall  be  committed 
to  Jail  in  default  of  payment  of  the  fine  and'costs 
adjudged  against  him  may  be  hired  out  until  the 
money  received  for  his  fine  Is  sufficient  to  liquidate 
the  same  in  f  ulL    Ward  v.  White,  86  Tex.  170. 

And  In  Oallfornla  the  power  to  provide  for  the 
working  of  prisoners  is  confined  to  such  as  are 
eonsigned  to  the  county  Jail  as  a  punishment  and 
does  not  extend  to  cases  in  which  the  punishment 
tnflicted  is  a  fine  and  tbe  punishment  a  means 
adopted  for  its  collection.    Re  Fil  Kl,  80  Cal.  201. 

And  a  prisoner  confined  In  a  state  prison  who  Is 
held  and  Imprisoned  at  hard  labor  solely  for  the 
purpose  of  collecting  a  fine  Imposed  as  part  of  his 
punishment  after  he  has  served  the  full  term  of 
imprisonment  adjudged  against  him,  will  be  dis- 
charged on  habeas  corpus,  as  he  then  ceases  to  be 
a  convict  and  can  be  oonflned  only  without  labor, 
and  cannot  be  confined  In  an  institution  In  which 
all  prisoners  are  required  to  labor.  Ex  parte  Arras, 
T8  Cal.  a04. 

So  a  contempt  of  court  Is  not  a  misdemeanor 
within  Cal.  Stat.  1889,  9  80,  p.  280,  authorizing  the 
board  of  supervisors  of  a  county  to  require  a 
prisoner  confined  in  a  county  Jail  for  a  misde- 
tneanor  to  be  put  at  work.    Re  Fil  Ki,  mtpra. 

In  State  v.  Henderson,  47  La.  Ann.S42,  a  sentence 
of  one  year  at  hard  labor  for  petty  larceny  was  up- 
held under  La.  Rev.  Stat,  I  8U3,  that  section  not 
having  been  repealed  by  Act  No.  124  of  1874. 

o.  Place  of  verfwvuinee. 

What  particular  penitentiary  or  prison  the  labor 
Is  required  to  be  performed  in  under  the  statutes 
•conferring  the  right  to  impose  it  is  all  that  is  in- 
tended to  be  ti-eated  under  this  head;  as  to  place  of 
performance  where  the  labor  of  the  convicts  has 
been  leased  or  hired  out,  see  infra  heading:  Hiring 
out  eonvicte. 

The  place  of  imprisonment  or  hard  labor  is  de- 
termined under  the  Alabama  statutes,  not  by  the 
discretion  of  the  Jury,  but  by  the  period  of  time  for 
which  it  is  Imposed.  If  the  term  is  more  than  two 
years  It  must  be  in  the  penitentiary,  and  if  two 
years  or  less  and  more  than  one  it  may  In  the  dis- 
•cretlon  of  the  Judge,  be  either  Imprisonment  in  the 
penitentiary  or  in  the  county  Jail  or  to  hard  labor 
for  the  county,  and  if  twelve  months  or  less 
-whether  by  imprisonment  or  by  bard  labor  it  must 
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be  In  the  county  Jail  or  to  hard  labor  for  tlia 
county.   Ounter  v.  State,  88  Ala.  06L 

Thus  Ala.  Code  1886, 1 8788,  fixing  the  sentence  for 
manslaughter  in  the  first  degree  at  not  less  than  ona 
nor  more  than  teg  years*  imprisonment  in  the  peni- 
tentiary, is  qualified  by  f  4488  thereof,  subsequently 
enacted,  providing  that  when  the  sentence  is  to 
hard  labor  for  twelve  months  or  lees  it  most  be  to 
imprisonment  In  the  county  Jail  or  to  hard  labor 
for  the  county,  so  that  when  the  Jury  wishes  to  fix 
one  year  as  the  term  there  is  no  alternative  but  to 
prescribe  Imprisonment  in  the  county  Jail  or  at 
hard  labor  for  tbe  county.  Ex  parte  Brown  (Ala.) 
May  15, 1894. 

And  Ala.  Code  1886, 0  440dl,  authorizing  imprison- 
ment in  the  penitentiary.  Includes  hard  labor  for 
the  state  and  Is  not  confined  to  hard  labor  for  the 
county,  so  that  a  conviction  of  manslaughter  with 
thirty  months*  hard  labor  will  authorize  a  sentence 
of  imprisonment  in  the  penitentiary.  Gunter  v. 
State,  supra. 

So  a  convict  liable  to  punishment  by  solitary 
confinement  and  imprisonment  at  hard  labor  in  the 
state  prison  may,  under  Mass.  Rev.  Stat.,  chap.  148, 
S 19,  be  sentenced  to  the  house  of  correction  for  a 
term  not  exceeding  three  years,  but  he  Is  not  liable 
to  sentence  for  such  term  in  the  county  Jail  for  the 
same  offense,  the  house  of  correction  being  a  sub* 
stltute  for  the  state  prison  in  such  case  but  not  for 
the  county  JalL    Stevens  v.  Com.  4  Met.  800. 

Alabama  Code,  section  8733,  providing  that  a  per- 
son convicted  of  manslaughter  in  the  first  degrree 
must  at  the  discretion  of  the  Jury  be  imprisoned  in 
the  penitentiary  for  not  less  than  one  nor  more 
than  ten  years  is  amended  by  section  4492  thereof, 
subsequently  enacted,  providing  that  when  the  sen- 
tence is  for  twelve  months  or  less  it  most  be  to  the 
county  Jail,  or  to  hard  labor  for  tbe  county  by 
limiting  the  discretion  of  the  Jury  as  to  the  place  of 
punishment  In  such  oases.  Zanerv.  State,  90  Ala. 
6fil;  Henderson  v.  State,  96  Ala.  8S. 

And  Ala.  Code,  1 42P6,  providing  that  any  person 
convicted  of  murder  in  the  second  degree  must  be 
Imprisoned  in  the  penitentiary  or  sentenced  to  hard 
labor  for  the  county  for  not  less  than  ten  years  at 
the  discretion  of  the  Jury,  is  repealed  by  section 
4450  thereof,  subsequently  enacted,  providing  that 
when  the  period  of  punishment  or  labor  is  more 
than  two  jrenrs  the  sentence  mutt  be  to  the  peni- 
tentiary so  far  as  the  provision  for  hard  labor  for 
the  county  and  for  punishment  for  a  longer  period 
than  two  yeans  U  concerned.  Steele  v.  State,  61 
Ala.  218. 

And  Imprisonment  at  hard  labor  In  the  eonnty 
workhouse  may  be  imposed  as  a  punishment  for  a 
misdemeanor  under  Milliken  ft  Vertrees'  Code 
(Tenn.)  t  62C9,  providing  that  where  a  person  Is  by 
law  liable  to  be  imprisoned  Intheooonty  Jail  for 
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fUtad,  in  wrfting,  pertinent  sod  -.»i^^. . 
qaestions  of  fact  to  be  sabmitted  to  the  joiy. 
Tbeee  were  filed  with  the  clerk  and  handed 
to  the  court,  together  with  special  instnic- 
tiona  asked,  at  the  coDclusion  of  the  testi- 
mony. This  was  certainly  in  good  time.  It 
appears  tliat  the  attention  of  plainti if 's  coun- 
sel was  not  called  to  the  fact  that  special 
questions  were  asked  until  after  the  opening 
argument  by  the  plaintiff  and  one  argument 
on  behalf  of  the  defendants,  when  the  de- 
fendants* counsel  again  called  the  attentiDn 
of  the  court  to  the  questions.  The  court  then 
refused  to  submit  them.  The  only  excuse . 
hinted  at  in  the  record  is  that  plaiotiff's 
counsel  asked  leave  to  discuss  the  propriety 
of  the  questions,  to  which  the  defendants - 
objected,  and  that  they  were  not  submitted ' 


in  time.  In  this  the  court  erred.  Bent  ▼. 
Philbridt,  18  Kan.  190;  Atehimm,  T.  d:  S.  F. 
R.  Cb.  T.  TlttnkeU,  35  Kan.  198 ;  WyandaUt 
▼.  ^ttetm.  Id.  296;  Wichita  d:  W.  R.  Co,  ▼. 
Feehkeimer,  36  Kan.  45.  When  counsel  for 
the  defendants  presented  these  questions  to 
the  court,  and  requested  their  submission, 
they  iiad  done  all  the  law  required  of  them. 
It  might  have  been  well  for  the  court  or 
counsel  to  have  called  the  attention  of  the 
opposing  party  to  them,  but  we  cannot  bold 
that  a  failure  tn  do  so  deprived  tlte  defend- 
ants of  their  right  under  the  statute.  We 
also  think,  where  tlure  was  no  court  rule 
prescribing  the  time  within  which  such  ques- 
tions mif  ht  be  presentod.  that  the  derendanls 
were  still  in  time  when  thoy  called  the  at- 
tention of  the  court  and  opposing  counsel  to 


safe  keepfoflr  or  ponishment,  ooDflnement  tn  the 
workbouse,  if  one  be  prcvlded,  may  lo  the  discre- 
tion of  theoourt  or  Justtee  be  substftuted.  Dor- 
ham  V.  Bute,  flSTmn.  723w 

Under  North  CaroUna  Code,  I  8448,  the  dlsposi. 
tlon  of  persons  impriaonM  for  the  Donpajment  of 
•OBCs  rests  in  tlie  discretion  of  the  county  commis- 
sionen  and  tne  oourt  has  no  power  in  sentencing  a 
defendant  to  a  term  of  imprisonment  to  provide 
tUat  be  be  confined  in  the  workbouse  of  the  county 
after  liiB  imprisonment  has  terminated  until  the 
costs  are  paid.    State  v.  Norwood,  98  N.  C.  578L 

So  hi  Helton  v.  Miller,  14  Ind.  SH,  It  was  said 
that  if  the  leslslature  sees  fit  to  authorise  the 
workinir  of  convicts  outidde  of  the  prison  twunds 
no  one  l>ut  the  oonvlctB  themselves  can  dispute  tlie 
validity  of  the  law  and  refuse  to  oliey  It  while  it 
remains  upon  the  statute  books. 

Bot  convicts  in  tbe  state  prison  oannot  be 
worked  outside  of  the  prison  and  adjoining  state 
grounds  onder  8  Ind.  Bev.  Stat.,  0  58,  P^  484,  provid- 
tng  that  perwns  sentenced  to  state  prison  shall  be 
kept  at  bard  labor  therein,  and  Ind.  Act  of  1867, 
sections  10,  28.  providing  for  letting  of  convict 
latx>r  to  the  highest  bidder  and  the  continuance  of 
existing  contracts,  but  nowhere  In  terms  author- 
ising such  outside  latx>r.    IMd. 

And  a  convict  hi wf  ally  subject  to  imprisonment 
in  the  penitentiary  of  the  states,  who  is  confined  in 
a  branch  prison  m  charge  of  a  deputy  warden  by 
authority  of  the  board  of  prison  inspectors  and 
worked  in  a  coal  mine  by  a  lessee,  is  not  illegally 
confined  and  entitled  to  release  on  habeas  corpus 
under  Tennessee  Act  1880,  chap.  801.  authorizing 
branch  prisons  and  permitting  the  lessees  of  the 
penitentiary  in  such  a  case  to  work  the  convicts  at 
any  place  subject  to  the  rules  prescribed  thereby. 
State  V.  Jack,  00  Tenn.  614. 

A  prisoner  under  conviction  for  a  misdemeanor 
who  refuses  to  pay  the  fine  and  costs  adjudged 
against  him  may  be  required  by  the  commissioners* 
court  of  the  county,  under  Tez.  Rev.  Stat.,  arta 
8S01-8607,  to  labor  on  any  public  improvement  in 
process  of  construction  though  there  is  neither  a 
workhouse  nor  a  farm  in  the  county.  Ex  parte 
Bogle,  80  Tex.  App.  187. 

A  sentence  for  a  period  not  exceeding  one  year 
for  an  offense  against  the  United  States  punishable 
by  hard  labor  maybe  executed  in  a  state  peniten- 
tiary imder  IT.  S.  Bev.  Stat,  9  6641,  providing  for 
such  execution  when  the  sentence  is  for  a  longer 
period  than  one  year,  and  S  5648  thereof,  providing 
for  such  execution  where  the  sentence  is  to  im- 
prisonment and  confinement  at  hard  labor,  as  the 
former  section  applies  only  to  imprisonment  with- 
out labor  while  the  latter  applies  to  iraprisonmeDt 
with  hibor.    Ex  parU  Friday.  48  Fed.  Rep  016. 

See  also,  as  to  imprisonment  in  state  penitenti- 
aries for  crimes  against  federal  laws.  United  States 
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esses  cited  tupra  under  the  heading:    Exception 
when  labor  it  pnrC  of  the  prison  discipline. 

The  custody  of  prisoners  ordered  to  work  upon 
public  roads  may  be  awarded  to  a  responsible  per- 
son as  overseer  and  custodian,  under  Cai.  Penal 
Oode,  U 1613, 1614,  providing  that  certain  prisoners 
may  be  required  to  labor  on  the  public  works  or 
ways  of  the  county,  and  Cai.  Laws  1801,  p.  300.  sec 
2S,  suljsec  80,  requirina  such  work  to  be  done  un- 
der  the  direction  of  some  responsible  person,  not- 
withstanding CsL  PoL  Code,  sec.  4176,  subsec.  6, 
provfding  that  the  sberilT  must  take  charge  of  and 
keep  the  county  Jail  and  the  prisoners  therein. 
Hteks  V.  Folks,  97  Cai.  241. 

d.  The  term  or  duration. 

The  duration  of  tbe  period  of  labor  is  usually 
measured  by  the  length  of  the  sentence  or  by  some 
designated  portion  thereof. 

Thus  tbe  term  of  a  convict  sentenced  to  impris- 
onment in  the  penitentiary  at  hard  labor  for  two 
years  from  the  date  of  the  sentence  who  is  not 
transferred  to  the  penitentiary  until  a  later  dace 
liecause  of  an  appeal  taken  by  him,  begins  at  and 
should  date  from  the  time  he  is  actually  trans- 
ferred to  it.  Ex  parte  Duckett,  15  S.  C  210,  40  Am. 
Kep.691 

And  a  prisoner  sentenced  to  imprisonment  at 
hard  labor,  who  escapes  and  remains  for  a  time 
at  large,  must  serve  at  hard  labor  after  bis  recap- 
ture for  a  period  equal  to  that  part  of  his  senteooe 
which  had  not  expired  at  the  time  of  the  escape, 
as  the  terms  of  the  Judgment  cannot  l)e  satisfied 
except  by  the  serrioe  of  the  prisoner  for  the  spe- 
cified time  at  hard  labor.  Rt  Edwards,  43  N.  J.  L. 
655,  38  Am.  Rep.  6ia 

So  a  rule  adopted  by  workhouse  commissioners 
that  when  a  prisoner  is  arrested  he  may  at  once  go 
to  work  voluntarily  in  the  workhouse  and  the  time 
he  so  works  will  l>e  credited  upon  his  sentence  is 
unauthorized  and  void  and  will  not  be  allowed  to 
shorten  the  term  of  service  under  a  conviction  un- 
der Tennessee  Act  1876.  section  1,  providing  that  a 
person  convicted  of  a  misdemeanor  who  fails  to 
pay  or  secure  the  fine  and  cost  adjudged  against 
him  shall  be  confined  in  the  county  workhouse  af- 
ter the  term  of  his  imprisonment,  if  any.  has  ex- 
pired until  be  works  out  such  fine  and  costs,  as  the 
sentence  can  only  date  from  its  rendition.  Van- 
vabry  v.  Staton,  88  Tenn.  887. 

A  prisoner  cannot,  under  Bfassachusetts  Revised 
Statutes,  chap.  180,  f  8,  be  sentenced  to  hard  lalx>r 
for  the  maximum  term  provided  for  by  tbe  statute 
designating  the  term  of  imprisonment  without  dis- 
tributing it  specifically  into  periods  of  solitary 
confinement  and  confinement  at  hard  labor,  and 
add  thereto  dars  of  solitary  confinement;  the  ag- 
gregate of  both  must  be  kept  within  the  UmlL 
Stevens  V.  Com.  4  Met  80QL    - 
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them  before  the  noon  adjournment,  and  be- 
fore defendants*  argument  was  concluded. 
The  error  committed  in  this  particular  com- 
pels a  reyersal  as  to  all  of  the  defendants. 
It  is,  therefore,  unnecessary  to  consider  er- 
rors uri^ed  by  tlie  defendant  Metsker  alone. 

Upon  a  new  trial  the  court  will  be  required 
to  pass  on  the  validity  of  the  ordinance,  and 
the  legal  process  issued  thereon.  It  seems, 
therefore,  to  be  necessary  for  us  to  also  con- 
sider these  matters.  The  trial  court  held  sec- 
tion 4  of  Ordinance  426  void.  We  fail  to 
perceive  any  good  reason  for  so  holding.  It 
IS  a  proTision  to  enable  the  officers  of  the 
city  to  learn  the  names  of  persons  subject  to 
poll  tax.  Tbe  ordinance  of  which  it  is  a 
part  was  framed  to  require  the  performance 
of  labor  on,  or  the  payment  of  money  for  the 


improvement  of,  the  city's  streets.  This  is 
a  necessary  public  purpose.  All  revenue 
laws  have  distasteful  features.  It  is  neces- 
sary, in  their  enforcement,  that  methods 
somewhat  inquisitorial  be  pursued.  All  at- 
tempts of  the  public  to  gather  statistics, 
either  by  taxing  officers,  census  takers,  or  in 
any  other  manner,  necessarily  impose  some 
burdens  and  inconveniences  on  the  people. 
We  see  nothing  unreasonable  in  requiring 
the  keepers  of  boarding  houses  to  make 
known  to  the  officers  of  the  law  the  names  of 
their  boarders.  The  conviction,  therefore, 
under  the  complaint  filed  in  this  action  was 
not  void,  nor  was  the  warrant  under  which 
the  first  arrest  was  made.  However  this 
might  be,  there  is  no  pretense  that  the  s^'c- 
onof  complaint  did  not  charge  an  offense  under 


A  Judgment  oondemning  a  criminal  to  three 
yean*  Imprfsoomeot  at  bard  labor,  however,  and 
to  pay  thecoets  of  the  prosecution  or  remain  Im- 
prisoned one  day  longer,  is  not  illegal  where  the 
three  years  and  one  day  do  not  exceed  the  limit  of 
punishment  fixed  by  law.  State  v.  Nolan,  8  Rob. 
(La.)  518. 

So  under  Ohio  Rev.  Stat.,  1  1799,  tbeoourteen- 
tenoinga  person  convicted  of  crime  punishable  by 
Imprisonment  in  the  penitentiary,  is  authorized 
and  required  to  declare  in  the  sentenoe  ror  what 
period  he  shall  be  kept  at  bard  lubor  and  for  what 
period,  if  any,  he  shall  be  Icept  in  solitary  confine- 
ment   Ex  parte  Chirk,  60  Ohio  St.  649. 

But  a  sentence  to  seven  years*  penal  servitude 
on  each  uf  two  counts  charging  perjury  which  are 
not  identical,  the  one  to  t>egln  at  the  close  of  the 
other,  was  upheld  though  2  Oeo.  IL,  chap.  25,8  2,  as 
amended  by  subeequeDt  acts,  made  seven  years' 
penal  servitude  the  maximum  sentence  for  a  single 
act  of  perjury,  in  Castro  v.  Queen,  6  App.  Cas.  249, 
14  Cox.  Crtm.  Cas.  646,  60  L.  J.  Q.  a  607, 44  L.  T.  N. 
8.867. 

And  one  who  has  been  sentenced  to  hard  labor 
on  a  conviction  for  crime  may  on  a  second  convlo- 
tion  before  the  expiration  of  the  former  term  be 
again  sentenced  to  Imprisonment  at  bard  labor  to 
oommenoe  upon  the  day  on  which  the  former  sen- 
tence will  expire.    Russell  v.  Com.  7  Serg.  &  R.  489. 

So  in  Iowa  one  sentenced  to  pay  a  fine  for  the 
violation  of  a  city  ordinance  in  selling  liquor  with- 
out a  license  may  be  confined  at  bard  labor,  but 
under  Iowa  Code,  6  4509.  the  term  cannot  exceed 
one  day  for  every  three  and  one  third  dollars,  and 
be  is  entitled  to  a  credit  of  one  dollar  and  a  half 
upon  the  Judgment  for  each  day*i  labor.  Keokuk 
V.  Dresseil,  47  Iowa,  697. 

And  one  sentenced  to  pay  a  fine  on  conviction 
for  keepings  nuisance  can  only  be  imprisoned  for 
a  term  of  which  tbe  number  of  days  shall  be  equal 
to  one  for  every  three  and  one  third  dollars  of  the 
fine,  and  if  sentenced  to  continement  at  hard  labor 
be  is  entitled  to  a  credit  upon  the  Judgment  of  one 
dollar  and  fifty  cents  for  each  day *8  labor.  State 
▼.  Anwerda,  40  Iowa,  161. 

But  where  a  sentence  is  one  of  imprisonment  and 
costs  the  credit  of  thirty  cents  a  day  under  Florida 
act  authorizing  tbe  employment  of  convicts  at 
bard  labor  (Laws  March  7, 1877,  chap.  2090,  Bt  1,  2)  is 
applicable  to  costs  alone  and  no  credit  given  there- 
in will  operate  to  limit  tbe  power  of  the  county 
oommissiooers  to  employ  him  during  the  period  of 
his  sentence.    Holland  v.  State,  28  Fla.  123. 

Alabama  Revised  Code,  8  8700,  providing  that 
one  convicted  of  an  oflense  who  does  not  pay  or 
secure  the  fine  and  costs  adjudged  against  bim  may 
be  imprisoned  therefor  and  the  duration  of  his  im- 
prisonment is  to  be  determined  by  the  s mount  of 
the  fine,  is  supplemented  but  not  repealed  by  sec- 
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tlon  4061  thereof,  subsequently  enacted,  under 
which  tbe  unpaid  costs  were  also  to  be  considered 
in  determining  the  length  of  his  sentence  to  im- 
prisonment or  hard  labor.  Williams  v.  State,  66 
Ala.  166. 

Where  a  county  oonvlot  has  worked  on  a  county 
farm  a  sufficient  number  of  days  to  discharge  the 
fine  and  cost  adjudged  against  him  at  tbe  rate  pre- 
scribed by  law,  be  is  entitled  to  be  discharged  from 
further  confinement.  Six  varte  Dampler.  24  Tex. 
App,  661:  Ex  parts  Price,  11  Tex.  App.  688. 

And  this  is  tbe  rule  when  tbe  convict  Is  hired  out 
for  their  payment  though  the  hirer  and  his  sureties 
are  insolvent  and  the  Judgment  cannot  be  collected. 
Ex  parte  Price,  supra.  See  also  ir^ra  heading: 
Hiring  out  convicte. 

But  city  authorities  may  but  are  not  required  to 
cause  prisoners  to  work  In  tbe  streets  and  public 
grounds  of  the  city  under  Kan.  Gten.  Stat.  1889, 
chap.  19,  8  68,  and  one  who  is  confined  for  the  non- 
payment of  a  fine  and  costs  adjudged  against  him 
is  not  entitled  to  credit  thereon  for  the  time  of  bia 
confinement  nor  to  bia  discharge  after  tbe  lapse  of 
such  a  period  as  would  If  computed  at  the  rate  of 
allowance  for  work  provided  by  law,  amount  to  as 
much  as  tbe  fine  and  costs.    Re  MoCort,  62  Kan.  18. 

VI.  ImposUion fornonpavment of  eotts. 

Sentence  to  labor  for  nonpayment  of  tbe  costs  of 
prosecution  may  also  under  proper  authority  be 
imposed  on  persons  convicted  of  crime. 

Thus  in  Alabama  under  section  4781  of  tbe  Code 
when  hard  labor  is  imposed  tbe  court  may  prop- 
erly require  additional  hard  labor  for  the  county 
for  a  term  sufficient  to  cover  all  costs  and  offlcer*s 
fees.    Hobbs  v.  State,  76  Ala.  1. 

And  whenever  a  person  is  sentenced  to  hard 
labor  as  a  punishment  for  an  offense  of  which  he 
has  been  convicted,  either  in  default  of  the  pay- 
ment of  or  of  confession  of  Judgment  for  the  fine 
assessed  as  well  as  In  execution  of  the  original 
Judgment,  tbe  court  may  impose  additional  hard 
labor  under  tbe  provisions  of  Ala.  Code,  §4604,  for 
the  payment  of  costs.   Ex  parte  State,  87  Ala.  46. 

And  one  who  pays  a  One  adjudged  against  him 
but  does  not  pay  the  costs  or  confess  Judgment 
therefor  as  required  by  the  Alabama  oode  may  be 
sentenced  to  hard  labor  for  tbe  county  in  which 
tbe  trial  was  bad  for  a  period  necessary  to  pay  the 
costs  at  the  prescribed  rate  per  day  under  Rev. 
Code,  9  8769,  providing  for  such  sentence  In  case  of 
nonpayment  of  costs  and  fine.  Nelson  v.  State,  46 
Ala.  186. 

So  where  one  has  been  convicted  of  an  offensa 
punishable  by  fine  without  imprisonment,  and  he 
pays  tbe  fine  but  refuses  to  pay  the  costs,  payment 
thereof  may  be  enforced  by  sentence  to  ba^  labor 
under  Ala.  Code,  M  4608,  4604.  Ex  parts  Joloe  * 
Smith,  88  Ala.  128. 
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a  yalid  ordioance.  There  is  no  claim  that  a 
person  who,  in  fact,  resists  an  officer  in  the 
-discharge  of  his  duties  mar  not  be  punislicd 
for  so  doing.  The  defendant  had  the  priv- 
ilege of  showing,  if  he  could,  that  he  was 
not  guilty  of  the  offense,  but  if,  on  the  trial, 
the  court  found  him  guilty  and  assessed  a  fine 
against  him,  a  commitment  clearly  would 
not  be  ToId,  even  though  he  were  in  fact  in- 
nocent of  the  offense  charged. 

The  validity  of  Ordinance  No.  91,  author- 
izing the  marshal  to  compel  prisoners  con- 
ined  in  the  city  prison  to  work  at  hard  labor, 
is  challenged,  as  being  in  conflict  with  sec- 
tion 6  of  the  Bill  of  Rights  of  this  state, 
which  reads  as  follows:  ^'Sec.  6.  There 
ahall  be  no  slaverv  in  this  state ;  and  no  in- 
voluntary servituae,  except  for  the  punish- 


ment of  crime,  whereof  the  party  shall  have 
been  duly  convicted. "    The  authority  for  Hie 

Passage  of  the  ordinance  is  contained  in  sub- 
i vision  87,  section  11,  chapter  18,  of  Uie 
General  Statutes  of  1889,  by  which  the  mayor 
and  council  are  given  power  to  enact  ordi- 
nances "  to  regulate  the  police  of  the  city,  and 
to  impose  fines,  forfeitures,  and  penalties  for 
the  breach  of  any  ordinance,  and  to  provide 
for  the  recovery  and  collection  thereof,  and 
in  default  of  payment  to  provide  for  oonfine> 
ment  in  the  city  prison  or  to  hard  labor." 
The  ordinance  in  question  does  not  provide 
for  a  judgment  sentencing  the  defendant  to 
confinement  at  hard  labor,  out  authorizes  the 
marshal  to  require  the  prisoners  in  his  cus- 
tody to  labor.  The  ordinances  under  which 
the  convictions  were  had  authorized  punish- 


But  an  additional  tenn  of  bard  labor  for  the  pay- 
ment of  costs,  under  Ala.  Rev.  Code,  I  4061,  suflB- 
eient  to  pay  ail  the  costs  and  officer^  fees  in  the 
ease,  should  not  be  Imposed  upon  each  of  two  de- 
fendants Jointly  indicted  who  have  failed  to  pay 
them,  as  this  would  coerce  double  payment,  but  a 
•sentence  suflBcient  to  satisfy  one  half  thereof  should 
be  imposed  on  each,  though  either  might  be  made  to 
Day  the  whole.    Ooleman  v.  State,  56  Ala.  178. 

So  in  Tennessee  a  prisoner  convicted  of  a  felony 
whose  punishment  has  been  commuted  to  im- 
prisonment in  the  county  jail,  may  under  Tenn. 
Code,ll  6204,  pro vidmg  for  the  working  ou t  of  costs  in 
misdemeanor  cases,  and  Tenn.  Act  of  1881,  chap.  106, 
providing  that  persons  who  have  been  thus  con- 
▼icted  and  whose  punishment  is  thus  commuted 
may  be  compelled  to  work  out  the  term  of  impris- 
onment, be  required  to  work  the  costs  adjudged 
against  him  after  his  term  of  imprisonment  has  ex- 
pired.   Eaton  V.  State,  16  Lea.  200. 

And  Tex.  Bev.  Stat,  art.  8602,  providing  for  the 
hiring  out  of  convicts,  the  proceeds  of  hiring  to  t>e 
applied  to  the  payment  of  the  costs  and  floe,  but 
that  in  no  case  shall  the  county  be  liable  to  oflBcers 
for  their  oosts,  is  not  uncoostitutional,  but  it  ap- 
plies only  where  convicts  have  been  hired  out  to 
Individuals  or  companies  and  does  not  prevent  the 
sheriff  from  recovering  his  costs  from  the  county 
when  they  have  been  worked  out  by  the  convicts 
on  Hie  public  roads  or  county  farms.  Grayson 
•County  V.  May  (Tex.)  May  Term,  188^. 

It  is  only  costs  incurred  by  the  state  or  to  which 
the  state,  if  it  were  liable  for  costs,  could  be  sub- 
jected, however,  for  the  payment  of  which  a  con- 
vict may  be  compelled  to  lat>or.  Bradley  v.  State, 
^  Ala.  818. 

A  defendant  in  a  criminal  case  made  liable  to  im- 
prisonment at  hard  labor  for  the  payment  of  the 
eost  adjudged  against  him  cannot  be  required  to 
work  out  his  own  costs  although  he  is  liable  there- 
for.   Knox  V.  State,  9  Baxt.  808. 

The  fees  of  the  defendant's  own  witnesses  are  not 
a  part  of  the  oosts  for  the  payment  of  which  addi- 
tional hard  labor  may  be  imposed  upon  him.  Hill 
V.  State,  78  Ala.  1:  Bradley  v.  State,  supra. 

And  the  same  rule  applies  to  fees  of  the  officers 
of  the  court  for  servloes  rendered  him  in  making 
Ills  defense.    Bradley  v.  State,  guipra. 

But  compensation  of  the  sheriff  for  feedings 
prisoner  confined  in  Jail  to  answer  an  indictment 
4s  a  part  of  the  costs  taxable  against  him  on  convic- 
tion and  for  the  payment  of  which  hard  labor 
may  be  imposed.    Jbid. 

And  the  word  '*006ts  **  when  employed  with  ref- 
erence to  criminal  prosecutions  includes  ^*officer*s 
fees**  and  the  omission  of  the  words  '^officer's  fees*^ 
in  an  amendment  to  a  statute  providing  for  sen- 
tence to  hard  labor  for  payment  of  oosts  does  not 
change  the  character  of  the  liability  which  a  con- 

27  L.R.  ▲. 


Vict  may  be  required  to  discharge  by  bard  labor, 
ibid. 

See  also  supra  heading.  The  term  or  duration^  and 
infra  heading,  NecesmUy  ofttriet  eomplfanos. 

VII.  Neeeatily  of  strict  eomplfafiee. 

Where  the  statute  makes  hard  labor  a  part  of  the 
punishment  it  is  imperative  upon  the  court  to  in- 
clude it  in  the  sentence.  Eix  parte  Karstendldc  91 
U.S.  806,  28  L.ed.88e:  Ex  parte  Mills,  13bU.8.86S, 
84  L.  ed.  107;  United  States  v.  Pridgeon,  158  U.  S.  48, 
88  L.  ed.  681. 

While  the  above  statement  was  mere  dicta  It  has 
been  adopted  as  authority  In  Herman  ▼.  United 
States,  60  Fed.  Rep.  Wl,  and  Re  Johnson,  46  Fed. 
Rep.  477,  holding  that  a  sentence  to  simple  impris- 
onment of  which  hard  labor  is  not  made  a  pert  is 
void  where  the  statute  makes  hard  labor  a  part  of 
the  punishment. 

And  in  such  case  the  prisoner  Is  entitled  to  re- 
lease on  habeas  corpus.    Re  Johnson,  supra. 

So  under  Wis.  Stat.  (Act  1856,  chap.  181, 6  5)  a  di- 
rection for  confinement  at  hard  labor  is  an  essen- 
tial part  of  every  sentence  to  imprisonment  in  the 
state  prison,  the  omission  of  which  will  invalidate 
it.  Peglow  V.  State,  12  Wis.  684;  Benedict  v.  State, 
Id.  814. 

And  requires  the  remission  of  the  record  to  the 
trial  court  for  Judgment  upon  the  conviction  a<v> 
cording  to  law.    Benedict  v.  State,  supra. 

But  a  Judgment  that  the  defendant  be  punished 
by  confinement  at  hard  labor  in  the  state  prison 
for  the  term  of  ten  years  and  that  ten  days  of 
each  year  thereof  be  passed  in  solitary  imprleon- 
ment,  though  informal,  is  sufficient  under  the 
Wisconsin  statute.    Franz  v.  State,  IS  Wis.  687. 

And  a  sentence  to  separate  or  solitary  confine- 
ment at  hard  labor  is  good  under  Pennsylvania 
Act  of  April  28, 1829.  authorizmg  imprisonment  at 
solitary  labor.    Drew  v.  Oouu  1  Whart.  279. 

But  a  sentence  on  conviction  for  perjury  that 
the  convict  be  confined,  fed,  elothed  and  treated 
as  the  law  directs  is  erroneous,  the  prescribed  pun- 
ishment for  perjury  being  fine  and  imprisonment 
at  hard  labor.    Kroemer  v.  Com.  8  Binney,  677. 

And  the  same  rule  applies  to  a  sentence  for  an 
assault  and  battery  with  intent  to  kill  for  which 
a  similar  punishment  is  provided*  Scott  v.  Oom. 
SSerg.  &R.224. 

So  a  sentence  to  imprisonment  in  a  state  prison 
must,  under  Mass.  Rev.  Stat.,  chap.  188,  6  8,  be 
partly  to  solitary  confinement  and  partly  to  oon- 
fioement  at  hard  labor,  and  one  which  dixeots  no 
solitary  confinement  is  erroneous  and  reveisible 
on  appeal  by  the  oonviot.  Stevens  v.  G6m.  4  Met. 
860. 

This  statute,  however,  does  not  apply  to  addi- 
tional sentences  awarded  upon  information  ecalnsi 
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awiit  bj  flue.  The  police  judge  imposed  a 
Une  of  $25  under  the  first  complaint,  and 
-$75  under  the  second,  and  committed  the  de- 
fendant to  the  city  prison  until  the  fine  and 
<€06t8  should  be  paid.  In  neither  case  was 
there  any  Judgment  imposing  hard  labor  as  a 

ftunishment  for  the  yiolation  of  an  ordinance, 
t  was  said  by  this  court  in  Re  McGort,  53 
Kan.  18,  in  considering  an  ordinance  of  a 
city  of  the  second  class:  ''The  law  permits 
but  does  not  require  city  authorities  to  cause 
«ity  prisoners  to  work  on  the  streets  and  pub- 
lic grounds  of  the  city."  In  that  case  it  was 
•contended  by  the  prisoner  that  it  was  incum- 
bent on  the  city  authorities  to  cause  him  to 
work,  and  that  if  they  failed  to  do  so  he  was 
•entitled  to  the  same  credit  per  day  on  his 
fine  that  he  would  have  had  if  kept  at  work. 


The  question  as  to  the  power  of  the  city  to 
compel  the  performance  of  hard  labor  was 
not  raised,  ft  was  said  in  the  opinion  :  "The 
punishment  which  the  law  authorizes  is  a 
fine  and  the  costs.  If  the  defendant  pay  the 
fii^e  and  costs,  neither  imprisonment  nor  com- 
pulsory labor  can  be  imposed.  For  the  pur- 
pose of  enforcing  the  collection  of  the  fine 
the  law  authorizes  imprisonment,  and  for  the 
same  purpose  it  also  authorizes  the  employ- 
ment of  prisoners  on  the  streets.  **  In  order 
to  uphold  Ordinance  01,  so  far  as  it  author- 
izes compulsory  labor,  it  is  necessary  that 
it  be  imposed  as  a  punishment  for  crime. 
If  the  prisoner  is-unwilling  to  work,  clearly 
to  compel  him  to  do  so  would  be  to  impose 
involuntary  servitude.  Ex  parte  WiUan,  114 
U.  S.  417,  29  L.  ed.  89.     In  this  case,  and 


persons  who  have  been  before  convicted  and  sen- 
tenced.   Bump  V.  Com.  8  Met  683. 

Nor  can  a  prisoner  who  is  Benteaced  by  a  court 
of  competent  Jurisdiction  to  perform  hard  labor 
for  the  county  durlDg  a  specified  term  be  punished 
by  ooDflneniont  in  jali  for  that  period  but  will  be 
discharged  therefrom  od  habeas  corpus.  Ex  parte 
Pearson,  59  Ala.  654. 

So.  Ky.  Gen.  Stat,  chap.  29,  ft  2,  leavlner  it  to  the 
"discretion  of  the  Jury  flxiogthe  amount  of  the  fine 
to  say  in  its  verdict  whether  If  the  floe  and  costs 
•are  not  Immediately  paid  or  replevied  by  the  de- 
fendant he  shall  be  put  at  hard  labor  to  lieu  of  im- 
prisonment for  the  nonpayment  requires  it  to  say 
4n  terms  whether  he  shaU  be  put  at  hard  labor,  aid 
the  mere  use  of  the  words  In  the  verdict  "the 
working  statute  applied**  Is  not  sufBcleDt  to  sus- 
tain a  Judgment  therefor.    Eld  ridge  v.  Oom.  87  Ky. 

And  In  Alabama  a  Judgment  and  sentence  In  a 
criminal  case  In  which  the  fine  and  costs  are  not 
preseotly  paid  nor  a  Judgment  confessed  there- 
for should  specify  either  the  length  of  the  addi- 
tional term  of  hard  labor  for  the  costs  or  the  rate 
per  diem,  under  Ala.  Act  February  26, 1881,  fixing 
the  rate  at  not  less  than  80  cents  per  day  and  in 
cases  of  misdemeanors  not  less  than  eight  months, 
and  it  will  be  reversed  on  appeal  If  it  is  only  for 
auch  additional  term  as  may  be  necessary  to  pay 
the  court  costs  and  offlcer*8  fees  not  to  exceed 
eight  m  on  ths.    Armstrong  v.  State,  83  A  la.  49. 

So  in  imposing  additional  hard  labor  to  cover 
oosts  and  fees  under  the  Alabama  statute  the  court 
should  determine  before  the  adjournment  of  the 
term  and  specify  In  Its  Judgmc^nt  the  exact  num- 
ber of  days  of  the  additional  sentence.  Ooleman 
▼.  State,  SS  Ala.  178. 

And  a  sentence  which  In  one  part  condemns  the 
defendant  to  hard  labor  for  the  payment  of  the 
eosts  at  the  rate  of  forty  cents  per  day  the  terms  not 
to  exceed  eight  months,  and  which  In  another  part 
Axes  the  time  at  more  than  eight  months  and  for  a 
period  more  than  sufficient  to  pay  the  costs.  Is  io- 
eonsistent,  uncertain,  and  erroneous,  though  the 
latter  clause  is  in  excess  of  the  court  *s  Jurisdiction 
and  therefore  void.    Bradley  v.  State,  69  Ala.  318. 

In  State  v.  Dick,  10  La.  Ann.  461,  however.  It  was 
held  that  an  omission  by  a  magistrate  in  imposing 
a  sentence  to  insert  the  words  "at  hard  labor**  can- 
oot  be  assigned  by  the  convict  as  error  even  if  it  ex- 
onerates him  from  that  part  of  the  penalty. 

A  sentence  of  an  accessory  to  six  months  in  the 
ehain  gang  with  a  money  alternative  of  $200  after 
the  principal  had  been  sentenced  to  the  chain 
gang  for  a  life  term  with  a  money  alternative  of 
fSBO  does  not  violate  Georgia  Code,  Pectlim  4488. 
providing  that  an  accessory  shall  receive  and  suf- 
fer the  same  punishment  as  would  be  Inflicted 
apon  the  prindpal  it  being  within  the  limit  of 


what  might  have  been  Imposed  on  bloL  Anderson 
▼.State,  63  Ga.  675. 

And  a  Judgment  imposing  hard  labor  for  the 
county  for  the  payment  of  costs  at  a  specified  rate 
until  they  are  paid  without  specifying  the  amount 
or  number  of  days  will  not  be  held  erroneous  under 
the  Alabama  statute,  but  the  precise  amount,  the 
number  of  days  be  served,  and  the  time  allowed 
each  day*s  service  should  be  specified  therein. 
Walton  V.  State,  62  Ala.  197;  Walker  v.  State,  58 
Ala.  808;  mil  v.  State,  78  Ala.  1. 

A  sentence  to  hard  labor  on  nonpayment  of 
costs  *for  such  a  period  not  exceeding  eight 
months  at  a  rate  of  not  lees  than  thirty  cents  per 
day**  as  may  be  necessary  to  pay  the  oosts  Is  suf- 
ficiently definite  and  certain  where  it  afterwards 
recites  the  amount  of  the  costs  and  specifies  the 
number  of  days  for  which  hard  labor  Is  adjudged. 
Gady  v.  State,  88  Ala.  6L 

And  so  is  a  Judgment  specifying  the  exact  dura- 
tion of  the  additional  hard  labor  Imposed  for  costs 
where  the  record  does  not  show  that  the  bill  of 
costs  includes  any  for  the  pajrment  of  which  tlie 
defendant  cannot  be  legally  imprisoned.  Groom  v. 
State,  71  Ala.  14. 

See  also  tupra  headings:  The  term  or  durcUion, 
and  Imttoeition  for  nonpayment  of  costs. 

yill.  DdeoatUm  of  the  power. 

Authority  to  sentence  to  imprisonment  at  hard 
labor  cannot  be  delegated  by  the  court  or  Judge 
upon  which  it  Is  conferred. 

Thus  a  Judge  cannot  delegate  to  the  county  com- 
missioners authority  to  change  a  sentence  of  im- 
prisonment to  the  county  Jail  for  an  assault  with 
a  deadly  weapon  under  N.  C.  Code,  i  987,  to  im- 
prisonment in  the  workhouse  of  the  county.  State 
V.  Norwood,  98  N.  C.  678. 

A  resolution  of  aboard  of  county  commissioners 
authoriaJng  two  of  its  members  to  take  such  action 
as  In  their  Judgment  Is  nccesrary  to  utilize  the  la- 
bor of  county  prisoners  on  public  works,  however, 
is  not  an  illegal  delegation  by  the  board  of  its  pow- 
ers under  the  Florida  statute  relating  to  the  em- 
ployment of  convicts  (Laws  March  7, 1877,  p.  820)  as 
it  shows  a  determination  by  the  board  that  the 
statute  shall  be  enforced  leaving  the  details  to  the 
two  members  whose  action  is  not  put  beyond  the 
supervisiun  and  control  of  the  board.  Holland  v. 
State,  28  Fia.  123. 

But  power  to  provide  for  punishment  by  con- 
finement at  labor  for  violations  of  its  by-laws  and 
ordinances  may  be  conferred  upon  municipal 
bodies. 

Thus  authority  in  the  provincial  legislature  of  the 
province  of  Ontario  to  Impose  punishment  by  im- 
prisonment with  or  without  hard  labor  includes  the 
power  to  delegate  such  authority  to  municipal 
bodies  created  by  it  called  the  license  commis- 
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in  the  MeCori  Ca§\  on  payment  of  the  fine 
the  defendant  would  have  been  entitled  to 
discharge,  and  could  neither  have  been  con- 
fined in  prison  nor  required  to  labor.  The 
provisions  of  the  ordinances  authorizing  im- 
prisonment and  compulsory  labor  are  mere 
means  of  collecting  the  fines.  Neither  is 
imposed  as  a  puni.^hment.  It  is  wholly  un- 
necessary to  discuss  the  question  as  to 
whether  section  5,  which  guaruntees  the  right 
of  trial  by  jury,  has  been  violated.  For  au- 
thorities on  that  point,  see  State  y.  Topeka^ 
86  Kan.  76.  59  Am.  Rep.  529 ;  TU  Bolfi, 
80  Ran.  758 ;  Emporia  v.  Vdmer,  12  Kan. 
622 ;  IfeiUel  ▼.  Concordia,  14  Kan.  446.  The 
conclusion  is  inevitable  that  hard  labor  was 
not  imposed  on  the  plaintiff  as  a  punish- 


ment for  crime  whereof  he  had  been  duly 
convicted,  but  that  the  attempt  to  cause  hin> 
to  labor  was  made  in  pursuance  of  the  ordi- 
nance as  a  means  of  collecting  the  fines,  and 
was  therefore  in  violation  of  the  bill  of 
riffhts. 

It  is  claimed  by  the  plaintiff  that,  1» 
making  the  arrest,  in  taking  him  to  prison, 
and  while  in  confinement,  he  was  beaten  and 
treated  with  harshness  and  cruelty.  The 
policeman  who  made  the  arrest  had  the  right 
to  use  such  force  as  was  reasonably  necessary 
upder  the  circumstances  to  overcome  the 
plaintiff's  resistance,  and  where  resistance 
IS  made  with  deadly  weapons,  like  a  hatchet 
or  hammer,  the  officer  would  not  be  held  to 
that  degree  of  nice  and  scrupulous  care  Id 


■ionen.  Hodge  v.  Queen  (Ontario)  S  Crlm.  L.  Maff. 
801. 

And  offenders  againct  the  penal  by-laws  and  or- 
dinances of  a  city  may  t%  imprisoned  in  the  work- 
house and  confined  at  bard  labor  until  the  fine  and 
costs  adjudged  against  them  are  discharged  at  the 
rate  per  day  provided  by  law  where  such  imprison- 
ment Is  authorized  by  the  city  charter.  Berry  v. 
Brislan,  80  Ky.  6. 

But  such  authority,  like  that  conferred  directly 
upon  the  courts,  must  be  express  and  like  all  other 
delegated  power  must  be  strictly  construed  and 
substantially  If  not  literally  pursued. 

Thus  a  judgment  consigning  the  accused  to  the 
city  chain  gang  in  case  of  his  failure  to  pay  a  fine 
imposed  on  him  for  violation  of  an  ordinance  Is 
void  unless  ezpresdly  authorized,  and  general 
power  to  pre8crik)e,  impose,  and  exact  reasonable 
fines,  penalties,  and  imprisonments  does  not  include 
such  authority.    Osrr  v.  Conyers,  84  Oa.  287. 

And  county  supervisors  have  no  authority  to  put 
a  person  imprisoned  for  the  purpose  of  collecting 
a  fine  to  hard  labor  under  CaL  Const.,  art.  11,  S  11, 
providing  that  any  county,  city,  or  town  may  make 
and  enforce  within  its  limits  all  such  local,  police, 
sanitary  and  other  regulations  ns  are  not  in  conflict 
with  general  laws.    Rt  Fil  Ki.  80  Cal.  201. 

And  one  who  violates  an  ordinance  of  a  town 
cannot  be  required  to  work  out  his  fine  under  111. 
Act  1879,  p.  117,  providing  for  the  working  out  of 
fines,  as  that  act  is  Umiied  to  misdemeanors  in  vio- 
lation of  the  criminal  code,  and  does  not  apply  to 
offenses  under  ordinances  of  a  town  unless  the  au- 
thorities thereof  shall  have  so  provided  by  ordi- 
nance.   Kanouse  v.  Lexington,  12  111.  App.  318. 

Nor  can  a  money  fine  and  a  sentence  to  labor  be 
Imposed  in  the  same  case  under  a  municipal  char- 
ter authorizing  the  mayor  and  city  council  to  fine 
or  imprison,  or  to  sentence  to  labor  on  conviction 
for  violation  of  an  ordinance  and  in  the  event  the 
fine  and  costs  are  not  paid  to  require  the  offender 
to  work  them  out,  unlees  the  labor  Is  added  only 
for  the  purpose  of  enforcing  payment  of  the  fine. 
Ex  parte  Annbton,  84  Ala.  21. 

8o  a  municipal  ordinance  providing  for  punish- 
ment by  fine  or  imprisonment,  or  by  fine  and  im- 
prisonment, or  by  hard  labor  upon  the  streets  or 
public  works  of  the  cUy  for  violation  of  a  by-law 
or  ordinance  of  the  municipality  does  not  authorize 
the  imposition  of  a  money  fine  and  a  sentence  to 
hard  labor  for  the  same  offense  though  hard  labor 
may  under  another  ordinance  be  Imposed  for  non- 
payment of  the  fine.  Ex  parte  Montgomery,  79 
Ala.  275. 

And  an  ordinance  authorizing  the  mayor  or  pres- 
ident of  a  mun  icipality  to  commit  to  the  city  prison 
or  workhouse  or  place  of  correction  for  a  period  to 
be  determined  by  him  not  to  exceed  sixty  days  any 
convict  who  fails  to  pay  a  fine  penalty  or  forfeiture 
imposed  under  any  city  ordinance  does  not  author- 
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fze  a  sentence  to  pay  a  fine  of  a  designated  sum  or 
perform  sixty  days*  work  in  the  public  streets  of 
the  city.    Ex  parte  Martini.  28  Fla.  848. 

This  case  distinguishes  Ex  parte  Hunter,  16  Fla. 
67S,  ff^ra,  set  forth  under  heading.  Remedy  far 
improper  impoHlion,  on  the  ground  that  in  that 
case  there  was  improperly  and  inaccurately  in- 
serted In  the  Judgment  a  consequence  l^rally  flow- 
ing from  it  under  the  statute  whereas  In  the  case  at 
bar  the  ordinance  Is  not  enforceable  unless  there  is 
a  Judgment  in  accordance  with  it. 

IX.  HUrinQ  out  eonvieta. 

The  hiring  out  of  convicts  to  persons  or  corpora- 
tions desiring  their  services  in  the  execution  of 
private  enterprises  or  otherwise  as  contradistin- 
guished from  working  them  in  the  penal  institu- 
tions or  upon  pubUo  works  Is  practiced  by  a  num- 
ber of  the  states. 

Convicts  are  none  the  less  hired  out  by  the 
county,  however,  within  the  meaning  of  Ala.  Code 
1886,  6  4601.  prescribing  the  duties  of  state  inspeo- 
tura  with  relation  thereto,  because  hired  out  under 
contract  to  work  certain  public  roads  of  the 
county.    Jefferson  County  v.  Truss,  86  Ala.  486. 

a.  Power  to  hire  out. 

The  constitutionality  and  validfty  of  the  Ken- 
tucky Act  (Stat.  May  10, 1884)  authorizing  the  hiring 
out  of  convicts  by  the  state,  is  directly  uphclJ  in 
Mason  &  Foard  Co.  v.  Main  Jellico  Mountain  Coal 
Co.  87  Ky.  487. 

And  the  power  of  the  legislature  to  authorize 
contiacts  for  the  leasing  out  of  the  labor  of  con- 
victs was  also  sustained.  In  State  v.  McCauley,  15 
Cal.  429,  and  People  v.  Brooks,  16  Cal.  11,— the  court 
by  Field.  J.,  in  State  v.  McCauley,  tupra,  saying 
that  it  had  never  been  questioned. 

California,  however,  has  since  forbidden  the  let- 
ting of  convict  labor  by  contract  by  constitutional 
provision  and  statutes  conferring  tbe  power  have 
generally  hedged  it  with  restrictions  and  limita- 
tions designed  to  avoid  Injurious  effects  and  to 
prevent  abuse. 

Thus  New  York  Act  of  May,  183S,  with  relation  to 
state  prisons  was  designed  to  prevent  the  employ- 
ment of  convicts  in  those  trades  in  which  the  me- 
chanics of  the  country  were  engaged,  ezceptso  far 
as  such  convicts  had  already  l)een  Instructed  in 
such  trades,  and  to  regulate  the  making  of  con- 
tracts so  as  to  produce  a  fair  competition.  Young 
V.  Beardsley,  11  Paige,  93, 5  L.  ed.  68. 

And  the  intent  ot  the  Arkansas  statute  (Mansf. 
Dig.  H  1226. 1245)  authorizing  the  county  court  to 
contract  for  the  safe  keeping  of  persons  committed 
to  the  county  Jail,  is  that  the  contractor  shall  keep 
his  prisoners  in  the  county  where  they  were  con- 
victed, except  only  where  the  county  court  is  un- 
able to  contract  with  any  person  in  the  county  it 
might  contract  with  the  contractor  of  any  other 
county.    Re  Burrow,  56  Ark.  275. 
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-effectlDg  the  arrest  that  would  be  required 
in  ordinary  cases ;  but,  haviDg  OYeroome  such 
resistance  and  having  the  prisoner  fully  in 
his  power,  the  officer  is  then  liable  for  any 
unnecessary  harm  or  indignity  done  to  the 
prisoner.  It  is  the  duty  of  all  keepers  of 
jails  and  prisons  to  treat  their  prisoners  hu- 
manely. Keepers  of  city  prisoners  have  no 
warrant  or  authority  iu  law  to  be  harsh  and 
brutal  in  the  management  of  those  in  their 
custody.  For  all  needless  sufferings  and  in- 
dignities which  they  impose  they  are  ac- 
countable in  damages  to  the  party  injured, 
and  all  persons  aiding  or  assisting  in  such 
wrongs  are  liable  with  them. 

For  the  errors  mentioned,  the  judgment  mu$t 
-be  reverted,  and  a  new  trial  awarded. 


Horton,  Ch,  /.,  concurring  specially: 
I  do  not  assent  to  all  that  is  stated  in  the 
foregoing  opinion.  I  supposed  that  the 
power  01  a  city  to  require  city  prisoners, 
committed  to  the  city  jail,  to  work  was  no 
longer  a  subject  of  contention  in  this  state, 
but  it  is  questioned  again  in  this  case.  Be 
Dossier,  85  Kan.  678;  8taU  y.  Topeka,  86 
Kan.  76 ;  Be  McGori,  52  Kan.  18.  In  the 
latter  case,  it  was  expressly  held  by  this 
court  that  ''the  law  permits,  but  does  not 
require,  city  authorities  to  cause  city  prison- 
ers to  work  on  the  streets  and  public  grounds 
of  the  city.**  In  the  opinion  prepared  in  the 
JfeCort  Case  by  Allen,  «/.,  it  was  observed: 
*'The  punishment  which  the  law  authorizes 
is  a  fine  and  the  costs.    If  the  prisoner  pays 


And  under  Ala.  Sess.  Act  1888, 1 5,  p.  184,  and  Ala. 
Code  18T8, 0  4468,  the  same  requirement  exists,  un- 
less the  court  of  county  oommissiODers  shall  be  of 
the  opinion  that  the  interests  of  the  county  require 
them  to  be  hired  outside  It.  Ex  parte  Small,  81  Ala. 
'86:  Bx  parte  Crews,  78  Ala.  467. 

So  in  Trask  v.  SUte,  82  N.  J.  L.  478,  tt  was  said 
that  no  oontract  oouJd  leffaliy  be  made  for  the  labor 
of  the  prisonen  without  the  Ihnits  of  the  state,  as 
it  would  require  the  prisoners  to  go  beyond  its  Ju- 
risdiction and  control,  nor  could  any  oontract  be 
oaade  for  labor  without  the  prison  walls  as  that 
'Would  conflict  with  the  statute  requiring  the 
keeper  to  keep  the  prisoners  within  the  prison,  oor 
-<:ouId  they  be  employed  at  labor  injurious  to  the 
health  of  the  prisoners. 

A  convict  whose  serrioe  and  safe  keeping  have 
been  contracted  for  under  Mansf.  Ark.  Dig.,  |1245, 
providing  that  in  case  the  county  court  is  unable 
-to  make  a  contract  with  any  person  in  the  county 
it  may  contract  with  the  oontraotor  of  any  other 
-county,  however,  is  not  entitled  to  relief  on  habeas 
eorpus,  on  the  ground  that  the  person  thus  con- 
-tracting  was  not  the  contractor  of  another  county 
where  the  county  court  had  determined  tl^pugh 
•erroneously  that  he  was  such  contractor,  as  such 
determination  is  not  subject  to  collateral  attack. 
J2e  Burrow,  supra. 

And  an  order  of  the  court  of  commissioners  in 
Alabama  for  the  hiring  of  convicts  outside  of  the 
oounty  involves  a  finding  that  the  interests  of  the 
county  require  such  hiring  and  the  record  or  order 
need  not  recite  the  fact.  Ex  porte  White,  81  Ala. 
eO;  Ex  parte  Small,  Id«  86. 

So  the  power  when  conferred  is  strictly  confined 
-within  the  limits  prescrll)ed  by  the  statutes  confer- 
ring it  and  cannot  be  extended  by  implication. 

Thus  orders  passed  by  the  court  of  county  com- 
'tnissioners  authorizlnor  the  prolxite  judge  to  adopt 
■«uch  measures  as  to  him  may  seem  best  as  to  the 
Jetting  out  of  contracts  for  the  hire  of  county  con- 
victs is  not  a  compliance  with  Ala.  Code  1878,  sec- 
lion  4465,  requiring  the  court  itself  to  determine  in 
'What  manner  and  on  what  particular  works  the 
labor  shall  be  performed.  Ex  parte  Crews,  78  Ala. 
457. 

And  the  probate  Judge  has  no  power  to  make  a 
contract  for  the  hire  of  a  convict  under  the  Ala- 
bama statute  in  the  absence  of  action  on  the  part 
•of  the  commissioner's  court  determining  In  what 
manner  and  on  what  particular  works  the  labor 
-of  convicts  shall  t)e  performed,  as  required  by  Ala. 
<7ode  1876, 1%  4465,  4468,  and  in  such  case  the  agree- 
ment to  pay  for  the  convlct^s  services  would  be 
\  old  as  against  public  policy.  State  v.  Metcalfe, 
t5  Ala.  42. 

New  York  Act  of  May,  1886,  section  9,  providing 
Ihat  in  branches  of  business  in  which  the  con- 
isumption  of  the  country  is  chiefly  supplied  without 
■foreign  importation  the  number  of  convicts  to  be 
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employed  or  let  shall  be  limited  by  the  number  of 
convicts  who  had  learned  a  trade  before  coming  to 
prison  limits  the  number  to  such  as  had  learned 
the  particular  trade  to  which  the  contractor  em- 
ployment relates  and  not  to  the  number  who  had 
learned  any  trade  whatever.  Young  v.  Beardsley, 
11  Paige,  88, 5  L.  ed.  68. 

And  a  court  imposing  a  sentence  has  no  power 
at  a  subsequent  term  to  make  an  order  authorizing 
the  county  commissioners  to  farm  out  the  services 
of  the  prisoners  sentenced  under  N.  C.  Code,  8  8448, 
providing  that  it  shall  not  be  lawful  to  farm  out 
any  such  convicted  person  who  may  be  imprisoned 
for  the  nonpayment  of  a  fine  or  as  a  punishment 
for  an  offense  unless  the  court  before  whom  the 
trial  is  had  shall  in  Its  judgment  so  authorise. 
State  V.  Pearson,  100  N.  C.  414. 

So  the  court  has  no  power  under  N.  C.  Code, 
S8484,  to  direct  that  a  defendant  under  sentence  of 
imprisonment  shall  be  hired  out  by  the  county 
authorities.  It  can  only  authorise  it  to  be  done 
under  such  rules  and  regulations  as  may  be  pre- 
scribed by  the  commissioners.  State  v.  Johnson, 
94  N.  C.  868. 

It  may  in  its  discretion  fix  the  term  of  imprison- 
ment and  authorize  the  board  of  county  commis- 
sioners to  farm  out  the  convict  as  provided  in 
N.  C.  Code,  1 844vS,  or  employ  him  in  the  work-house 
as  provided  in  8  786  thereof,  but  the  imprisonment 
cannot  extend  beyond  the  time  fixed.  State  ▼. 
Williams,  97  N.  C.  414. 

And  in  Lunenburg  v.  Smith,  24  N.  8.  104,  it  was 
held  that  a  contract  by  which  a  munic1|>al  council 
hires  out  persons  sentenced  to  imprisonment  at 
hard  labor  to  work  for  private  parties  under  an 
arrangement  by  which  half  of  the  wages  is  to  go 
to  the  municipality  and  the  remainder  to  the 
prisoners  is  Illegal  and  no  recovery  can  be  had  for 
such  wages. 

The  duty  rests  with  the  sheriff  under  the  Arkan- 
sas statute,  upon  the  conviction  of  a  defendant  for 
a  misdemeanor  who  is  present  at  the  trial  to  retain 
him  in  his  custody  and  to  hire  him  out  as  directed 
by  the  Judgment  if  the  fine  and  costs  be  not  imme- 
diately paid,  and  voluntarily  permitting  him  to  go 
at  large  is  a  misdemeanor.  Griffin  v.  State,  87  Ark. 
487. 

And  one  convicted  of  a  misdemeanor  may  be 
hired  for  as  much  as  can  be  got  for  him,  not  less 
than  75  cents  per  day  under  Arkansas  Act  of  March 
10, 1877,  but  the  court  cannot  require  a  greater  hire 
per  day  than  the  minimum  fixed  by  statute,  nor 
direct  that  the  hiring  be  for  a  less  number  of  days 
than  one  for  every  seventy-five  cents  of  the  fine 
and  cost.    State  v.  Barnes,  87  Ark.  448. 

(n  Smith  V.  State,  78  Ala.  00,  an  indictment 
against  the  hirer  of  a  county  convict  for  a  negli- 
gent escape  was  sustained  and  the  bond  given  by 
him  and  recitals  therein  held  admissible  to  prove 
thefact  of  hiring. 


eo6 


EAJiaAS  SUFREJIB  COUBT. 


the  floe  and  coets,  neither  imprisonment  nor 
compulsory  labor  can  be  imposed.  For  the 
purpose  of  enforcing  collection  of  the  fine 
the  law  authorizes  imprisonment,  and  for 
the  same  purpose  it  also  authorizes  the  em- 
ployment of  prisoners  on  the  streets.  The 
statute  gives  the  city  council  the  power  to 
fix  the  rate  per  day  to  be  allowed  a  prisoner 
who  is  working  out  his  fine,  without  any 
limitation.  The  city  may  or  may  not  have 
work  on  which  it  would  be  profitable  or 
desirable  to  employ  city  prisoners.  If  the 
city  authorities  see  fit  to  put  the  prisoner  at 
work,  he  must  be  credited  on  the  fine  and 
costs  at  the  rate  of  one  dollar  per  day  for 
the  time  he  is  so  employed ;  and,  if  they  do 
not  see  fit  to  have  him   work,    he  will  get 


no  credit  for  the  time  he  remains   in  jail, 
but  can  be  discharged  at  any  time  on   pay- 
ment of  the  fine  and  costs.    This  court  ha» 
already  decided  that  fines  and  costs  are  not 
debts,  within  the  meaning  of  the  constitu- 
tional provision  forbidding  imprisonment  for 
debt.     Tiierefore,  when  it  is  stated  that  im- 
prisonment and   labor    imposed   under    the- 
provisions  of  a  statute  or  the  ordinances  of  a 
city  are  **  solely  the  means  of  collecting  a. 
debt,"  such  language  is  misleading,  as  the- 
word  *'debt*'  is  construed  in  the  constitution. 
A  fine  is  not  the  kind  of  a  debt  referred  to  in 
the  organic  law.    Ite  Wheeler,  \M  Kan.  96 ;  lU 
Boyd,xA,  570.     If,  however,  we  re  examine 
the  power  of  cities  of  this  state  to  compe)< 
persons  committed  to  city  prisons  to  work,. 


Mississippi  Ck)de  1888,  ohap.  23,  however,  provid- 
fns  that  one  senteDoed  for  a  mlBdemeanor  must 
remain  In  Jail  for  the  full  term  of  hissentenoeaDd 
cannot  be  delivered  to  the  county  contractor  or 
hired  out  is  not  applicable  to  contracts  between  a 
contractor  or  county  board  made  before  its  en- 
actment as  section  814  thereof  expreeely  provides 
that  that  chapter  shall  not  apply  to  existing  con- 
tracts.   ExvorU  HiU  (Miss.)  May  1,  1803. 

And  Minn.  Btat.,  March  8, 1887,  prohibitlnir  the 
farminir  out  of  convict  labor,  does  not  prevent  the 
relation  of  master  and  servant  from  existinff  be- 
tween one  who  has  contKicted  with  the  state  for 
the  erection  of  a  state  prison  and  a  convict  whose 
services  were  availed  of  by  arranRcment  with  the 
prison  authorities  who  was  injured  while  engaged 
tnBUch  work  by  the  fall  of  a  scaffold  upon  which 
he  was  standing,  where  the  contractor  knowingly 
received  the  benefit  of  his  labor.  Dalheim  v. 
Lemon,  46  Fed.  Rep.  2Sft. 

So  an  order  of  the  court  of  oommissioneTB  for  the 
hiring  of  convicts  sentenced  to  hard  labor  need  not 
determine  in  what  manner  and  on  what  particular 
work  the  convicts  shall  be  employed  as  required 
by  Ala.  Ck>de  1876,  section  4466,  where  It  merely  au- 
thorizes the  hiring  to  a  particular  personjind  does 
not  establish  a  system  of  hard  labor  for  the  county. 
Ex  'parte  White,  81  Ala.  80. 

And  an  order  of  such  court  declaring  it  best  and 
necessary  to  hire  convicts  out  of  the  county  pur- 
porting to  apply  to  convicts  for  the  current  year 
and  the  succeeding  year  cannot  be  objected  to  on 
the  ground  that  it  was  valid  for  twelve  months 
only  by  a  convict  sentenced  the  next  year  when  at 
the  expiration  of  the  first  year  and  before  his  con- 
viction the  court  had  made  a  similar  order  for  the 
second  year.   Ex  %Hirte  Small.  81  Ala.  85. 

Nor  Is  the  validity  of  an  order  for  the  hiring  of 
convicts  sentenced  to  hard  labor  for  the  county 
impaired  by  a  failure  to  transcribe  it  on  the  final 
records  of  the  court  as  required  by  Ala.  Code  1876, 
1 4468,  where  a  written  memoranda  thereof  Is  made 
at  the  time  by  the  probate  Judge.  Ex  parte  White, 
tupra. 

So  the  commissioners  of  a  county  have  the 
power  under  N.  C.  Laws  1876-77,  chap.  196,  author- 
izing them  to  provide  for  the  employment  of  con- 
victs on  public  works  or  other  labor  for  indi- 
viduals or  corporations  to  hire  a  man  imprisoned 
for  fornication  and  adultery  to  bis  wife  upon  her 
giving  bond  with  surety  for  the  price.  State  v. 
Shaft,  78  N.  a  464. 

b.  The  eontraeL 

The  rule  requiring  strict  conformity  to  statutory 
authority  is  particularly  applicable  to  steps  pre- 
Umloary  to  the  execution  or  the  contract. 

Thus  a  contract  by  which  the  agent  of  a  prison 
hires  a  convict  to  another  without  giving  notice  in 
a  newspaper  for  sealed  proposals  for  letting  oon- 

«7  L.  R.  A. 


victe  as  required  by  Mich.  Sess.  Laws  1842,  p.  180,  i» 
void  as  the  mode  of  letting  prescribed  by  the  stat- 
ute is  a  limitation  upon  the  power  to  let  and  not 
merely  directory  as  to  method.  Agent  of  Stat* 
Prison  V.  Lathrop,  1  Mich.  488. 

And  a  contract  by  the  oommissloneis  for  the  let- 
ting of  the  labor  of  convicts  under  the  Illinois 
Penitentiary  Act,  ft§  86,  86,  noi^ntended  as  a  mere 
temporary  arrangement,  is  not  valid  unless  made 
upon  sealed  bids  or  proposals  after  such  letting  ie 
advertised  as  required  by  law  pursuant  to  seotiOD 
S6  thereof,  and  when  not  so  made  It  will  be  treated 
as  a  temporary  arrangement  J  only.  People  v. 
Dulaney,  96  III.  508. 

Nor  are  the  commissioners  authorized  under 
Illinois  Penitentiary  Act.  H  25.  26.  to  act  upon  a  bid 
or  proposal  of  one  wishing  to  employ  convicts  who 
has  authorized  the  submission  thereof  to  them  In 
due  form  and  season  unless  It  was  so  In  fact  sub- 
mitted as  a  sealed  hid  or  proposal.    Ibid 

So  an  offer  to  give  as  much  or  more  than  any 
other  who  shall  send  in  proposals  for  the  hire  of 
convlot  labor  is  not  the  offer  of  any  price  within 
the  Intent  of  New  York  Laws,  May.  1835,  requir- 
ing the  publication  of  notice  and  sealed  proposal* 
therefor,  as  the  necessary  effect  of  such  an  offer 
would  t>e  to  prevent  fair  competition  for  the  con* 
tract    Jones  v.  Lynds,  7  Paige,  801, 4  L.  ed.  166. 

And  directors  of  a  prison  having  power  under 
Ohio  Act  of  April  28, 1864,  section  14,  to  hire  out 
convicts  In  such  manner  as  in  their  Judgment  will 
best  conserve  the  Interests  of  the  state,  who  flrive 
notice  pursuant  thereto  that  they  wHl  receive  bide 
for  a  specified  kind  of  work  and  that  bids  will  be 
considered  for  other  work  and  other  kinds  of  bus- 
iness reservinfr  the  right  to  select  such  bids  aa 
would  least  conflict  with  the  mechanical  Intereste 
of  the  state  cannot  be  compelled  by  mandamus  to 
accept  a  bid  for  the  work  specified  in  the  notice 
which  was  the  highest  bid.  They  are  at  liberty  t<^ 
reject  such  bid  and  accept  another  for  a  different 
kind  of  work.  State  v.  Ohio  Penitentiary,  5  Ohio 
St.  234. 

A  contract  for  the  employment  of  from  fifty  to 
one  hundred  convicts  for  three  years  with  the 
privilege  to  the  contractor  of  extending  the  period 
to  five  years  is  valid,  however,  under  N.  T.  Laws 
1847,  chap.  460,  §  77,  concerning  the  labor  of  con- 
victs m  state  prisons  providing  that  the  notice  of 
the  time  and  place  of  letting  every  contract  for 
the  labor  of  convicts  shall  specify  the  length  of 
time  for  which  their  services  are  to  be  let  not  ex- 
ceeding five  years  and  the  number  of  convicts  to 
which  the  contract  is  limited.  Horner  v.  Wood« 
23  N.  Y.  850,  reversing  16  Barb.  871. 

So  a  contract  with  the  warden  of  a  prison  for 
the  labor  of  prisoners  need  not  be  in  writing  un- 
der Mass.  Stat  1827,  chap.  118,  providing  that  aU 
contracts  on  account  of  the  state  prison  shall  bm 
made  with  the  warden  and  when  approved  by  the 
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i  think  the  validity  of  Ordinance  No.  91  of 
ibe  city  of  Topeka,  approved  May  13,  1870, 
may  be  sustained  upon  two  different  lines  of 
decisions,  either  of  which  is  amply  sufficient 
for  its  support.  The  ordinance  authorizes 
persons  committed  to  the  citv  prison  for  the 
nonpayment  of  fines  or  penalties  to  be  em- 
ployed by  the  city  marshal  at  labor,  either 
on  the  streets  or  public  work  of  the  city,  or 
in  a  public  or  private  place,  until  the  fine 
and  costs  are  paid ;  a  credit  of  $1  being  al- 
lowed on  the  Judgment  for  each  day's  work 
performed.  This  ordinance  was  passed  in 
conformity  to  subdivision  27,  section  11, 
chapter  18,  Oen.  Stat.  1880,  conferring  gen- 
eral powers  upon  the  mayor  and  council  of 
the  cities  of  the  first  class.    Paragraph  6(i6, 


Oen.  Stat.  1880.  A  similar  statute  permits 
confidence  men,  vagrants,  or  strolling  vaga- 
bonds to  be  set  to  work.  Paragraph  571,  Id. 
Another  statute  authorizes  county  commis- 
sioners, when  they  deem  it  advisable  so  to 
do,  to  put  to  work  prisoners  committed  to 
the  jails  of  their  respective  counties,  for  fail- 
ing to  pay  fines  and  costs.  Paragraphs  2510, 
5425,  Id.  Similar  statutes  exist  in  almost 
every  state  of  the  Union. 

Article  18  of  the  Amendments  to  the  United 
States  Constitution,  prohibiting  **  involun- 
tary servitude,"  is  substantially  the  same  as 
section  6  of  the  Bill  of  Rights  of  the  State 
Constitution.  Eorstendick  was  convicted 
May  1,  1876,  in  the  circuit  court  of  the  United 
States  for  the  district  of  Louisiana  for  coi 


iDspeotors  shall  be  Mndinsr  in  law  and  the  ap- 
proval may  be  by  implication  from  aots  as  well  as 
by  express  vote  and  need  not  appear  on  the  in- 
spector's records.    Austin  v.  Foster,  0  Pick.  84L 

And  one  transferring  convicts  to  private  indl- 
▼idoals  and  leasing  the  labor  of  future  convicts 
purportinff  to  be  between  the  state  actlnsr  by  the 
commissioners  under  California  Act  of  March  1, 
1866,  of  the  one  part  and  the  leesee  of  the  other,  is 
not  rendered  invalid  by  the  fact  that  it  was  signed 
by  the  commissioners  In  their  Individual  names 
and  not  with  the  name  of  the  state.  State  v.  Mo- 
Oauley,  IS  Gal.  429. 

And  one  for  the  hire  of  a  convict  reciting  the 
eounty  in  the  heading,  by  which  the  hirer  agrees 
to  keep  the  convict  at  hard  labor  '*  doing  any 
kind  of  farm  work  in  said  county  on  his  pvem- 
Ises,"  suf&ciently  expresses  the  kind  of  labor  and 
the  place  of  performance  as  required  by  Ala.  Gode 
1880.  S  4fi07.    Fuller  v.  State,  97  Ala.  27. 

So  the  prohibition  of  the  Alabama  statutes 
against  employing  convicts  upon  railroads  is  an 
Implied  condition  of  a  contract  hiring  them  out 
and  need  not  be  expressed  in  It  Ex  parte  White, 
II  Ala.  80. 

Sentences  for  three  separate  misdemeanors  im- 
posed upon  the  same  day  and  a  contract  letting  the 
person  convicted  to  hire  for  a  period  covering  all 
the  sentences  are  not  rendered  illegal  by  a  failure 
to  refer  to  Ala.  Gode  1886,  §  4668.  declaring  the  or- 
der in  which  the  several  sentences  eball  take  effect 
and  be  operative,  and  that  the  labor  under  the 
second  and  third  shall  commence  at  the  termina- 
tion of  the  punishment  under  the  previous  con* 
vlctlon.    Fuller  V.  State,  AApra. 

And  the  omission  of  the  stipulation  provided  for 
by  Arkansas  Act  of  March  2,  IsSl,  as  amended  by 
Act  of  1883,  page  126,  and  Acts  of  1808,  page  206,  re- 
quiring the  contrnctor  to  pay  the  costs  of  prosecu- 
tion is  not  a  jurisdictional  defect  which  wiU 
render  a  contract  for  the  hire  of  prisoners  void. 
Mx  parts  Adams  (Ark.)  Dec.  22, 1804. 

But  a  petition  for  a  mandamus  to  compe*  the 
performance  of  a  contract  with  penitentiary  com- 
mlssiooers  praying  that  they  be  compelled  to  as- 
sign to  the  relator  200  convicts  of  the  Idud  and 
quality  called  for  and  specified  in  the  agreement 
Is  uncertain  and  indefinite,  not  showing  the  act 
sought  to  be  coerced  where  the  agreement  con- 
tains Inconsistent  provisions  with  reference 
thereto.    People  v.  Dulaney,  96  111.  60B. 

A  contract  for  the  employment  of  convict  labor 
eannot  be  rendered  Illegal  by  a  statute  enacted 
subsequent  to  its  execution  if  it  was  In  substantial 
eompliance  with  the  law  as  It  existed  at  the  time  it 
was  made,  and  the  legidature  has  no  power  to 
make  the  opinion  of  the  attorney-general  as  to  the 
validity  of  a  contract  for  the  employment  of  eon- 
▼let  Jabor  previously  made,  oonduslve  upon  the 
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contractor.    Young  ▼.  Beardsley,  11  Paige,  98,  6  U 
ed.68. 

c.  H4rina  bv  surety. 

Some  of  the  states,  notably  Alabama  and  Texas, 
have  provided  by  statute  for  the  hiring  of  a  con- 
vict sentenced  to  pay  a  fine  and  costs  to  one  who 
becomes  his  surety  for  their  payment,  to  enable 
him  to  work  them  out  imposing  penalties  for  an 
escape  or  a  breach  thereof,  or  noaking  It  a  misde- 
meanor. 

Such  a  statute  making  It  a  misdemeanor  for  a 
convict  to  leave  or  escape  from  the  service  of  his 
surety,  with  whom  he  has  confessed  Judgment 
for  the  fines  and  'costs  adjudged  agabist  him  in 
consideration  of  his  agreement  to  serve  him  and 
subjecting  him  to  fine  and  imprisonment  therefor 
does  not  violate  the  constitutional  prohibition 
against  Imprisonment  If  or  debt.  Lee  v.  State,  75 
Ala.  20. 

And  Infancy  is  no  defense  to  a  prosecution 
against  a  convict  for  breach  of  contract  of  service 
with  his  surety  for  the  fine  and  costs  Imposed  upon 
him.    Wynn  v.  State,  82  Ala.  56. 

And  a  contract  by  which  a  convict  is  hired  out 
for  the  payment  of  a  fine  and  costs  adjudged 
against  him  under  which  he  has  performed  suiB- 
clent  labor  to  discharge  them  cannot  be  varied  by 
parol  evidence  by  the  hirer  on  habeas  corpus  for 
the  release  of  the  convict  showing  that  the  hiring 
was  not  for  the  full  amount.  Ex  porta  Price,  11* 
Tex.  App.  588. 

But  a  contract  by  a  convict  under  Ala.  Code, 
§  8882,  authorizing  one  convicted  of  an  offense  to 
enter  Into  a  contract  of  service  with  his  surety  for 
the  ;payment  of  the  fine  and  costs  Imposed,  and 
providing  penalties  for  the  violation  thereof,  Is 
void  where  it  includes  an  obligation  for  sums 
other  than  such  fine  and  costs.  Ex  pari§  Davis,  06 
Ala.  9. 

And  advances  made  to  a  convict  by  his  surety, 
though  Included  in  the  contract  of  service  between 
them,  are  not  within  the  purview  of  Ala.  Sees. 
Aots  1882-63.  p.  166,  making  it  a  misdemeanor  for  a 
convict  to  leave  or  escape  from  the  service  of  his 
surety,  and  In  such  case  he  cannot  be  prosecuted 
criminaUy  for  a  breach  thereof.  Smith  v.  State, 
88  Ala.  40;  Wynn  v.  State,  supttk 

So  a  contract  between  a  convict  and  his  surety 
by  which  they  engage  in  farming  on  shares  under 
the  direction  of  the  surety  who  furnishes  the  land 
and  tools  and  Is  to  apply  the  convict's  share  to  the 
repayment  of  the  costs  and  fines  paid  by  him,  and 
if  that  is  insufilclent  he  is  to  work  with  his  surety 
either  on  reasonable  wages  or  on  shares  until  they 
are  fully  paid,  does  not  create  the  relation  of  em- 
ployer and  employ6  between  them  and  a  breach 
thereof  by  the  convict  is  nota  criminal  offense  un- 
der Ala.  Grim.  Gode  1886, 9  888SI,  providing  for  eon- 
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spiracj,  and  senteDced  to  pay  a  fine  of  $2,- 
000,  and  to  be  confined  for  sixteen  months  in 
the  penitentiary  at  Moundsville,  W.  Ya. 
The  statute  under  which  he  was  convicted 
did  not  make  hard  labor  a  part  of  the  pun- 
ishment, and  labor  was  not  imposed  by,  or 
included  in,  the  sentence.  After  his  convic- 
tion, Eorstendick  was  confined  in  the  peni- 
tentiary at  Moundsville,  and  was  compelled 
by  the  authorities  in  charge  to  perform  hard 
labor.  He  objected,  and  commenced  his  pro- 
ceedings in  the  Supreme  Court  of  the  United 
States  to  obtain  his  discharge  by  habeas  cor- 
pus. His  contention  was  that,  **  where  the 
f punishment  provided  for  by  the  statute  is 
mprisonment  alone,  a  sentence  to  confine- 
ment at  a  place  where  hard  labor  is  imposed 


SB  a  oonseauence  of  the  imprisonment  la  in 
excess  of  tne  power  ocnferred. "  His  writ 
was  denied,  uhisf  Justice  Waite,  in  deliver- 
ing the  opinion  in  that  case,  stated  that  *'as 
early  as  1834  congress  enacted  that,  when- 
ever any  criminal  convicted  of  any  offense 
against  the  United  States  shall  be  imprisoned 
in  pursuance  of  such  conviction,  or  of  the 
sentence  thereon,  in  the  prison  or  peni- 
tentiary of  any  state  or  territory,  such  crim- 
inal shall,  in  all  respects,  be  subject  to  the 
same  discipline  and  treatment  as  convicts 
sentenced  bv  the  courts  of  the  state  or  ter- 
ritory In  which  such  prison  or  penitentiary 
is  situated,"  and  then  observed:  "Where 
the  statute  requires  imprisonment  alone,  the 
several  provisions  which  have  just  been  re- 


tracts of  Bcrvioe  between  a  convlot  and  bis  surety 
and  Imposing  a  penalty  for  the  breach  thereof. 
Wlnslow  V.  State.  S9  Ala.  68. 

d.  Leaf*na  prisons. 

Borne  of  the  states  have  provided  for  the  leasing 
of  their  prisoDB  tofretber  with  the  labor  of  the 
ooDvlots  therein  confined. 

Sucb  a  contract  is  not  affected  by  the  subeequent 
repeal  of  the  act  under  which  it  was  made.  People 
V.  Brookm  16  Gal.  U. 

And  a  covenant  in  a  lease  of  convicts  with  the 
prison  shops  and  prison  grounds  to  furnish  such 
shop  room  and  grounds  as  might  be  necessary  for 
the  use  of  tbe  convicts  lensed,  made  by  tbe  in- 
spectors and  warden  of  tbe  prison  in  excess  of 
their  authority,  may  be  ratified  by  tbe  legislature, 
but  tbe  intent  to  ratify  must  plainly  appear. 
Dieter  Reed  v.  Seymour,  24  Minn.  273. 

So  an  act  appropriating  money  to  defray  tbe  ex- 
penses of  a  prison,  passed  after  a  contract  leasing 
it  and  tbe  labor  of  the  convicts  therein  bad  been 
transmitted  to  the  senate  which  provided  tbat  no 
prison  should  receive  any  pay  for  supplies  fur- 
nished under  any  contract  with  tbe  directors  of 
the  prison  until  he  surrender  sucb  contract  and 
release  tbe  state  from  all  liability  for  sucb  supplies 
furnished  after  tbe  leasing  of  tbe  prison  under 
a  designated  act,  is  a  legislative  recognition  of  tbe 
validity  and  existence  of  sucb  contract.  People  v. 
-  Brooks,  supra. 

Mansf.  Ark.  Dig.,  8 1262,  placing  tbe  manairement, 
eontrol,  and  biring  of  county  convicts  under  the 
Jurisdiction  of  tbe  county  courts  and  authorizing 
tbem  to  let  tbe  contract  to  keep  and  work  them  to 
some  suitable  person  or  persons,  bowever,  does  not 
give  sucb  power  to  tbe  county  Judge  In  vacation, 
and  a  contract  thus  made  by  tbe  county  Judge  is 
void.    Greer  v.  Critz,  58  Ark.  247. 

And  Minn.  Laws  1866,  cbap.  10,  authorizing  the 
inspectors  and  warden  of  tbe  state  prison  to  lease 
tbe  prison  shops  and  such  vacant  ground  as  the  in- 
spectors  deem  proper  and  to  let  to  service  all  able- 
bod>^d  convicts  confined  in  tbe  prison,  empowers 
tbem  to  lease  only  such  shops  and  grounds  as  tbe 
•state  poasespes  at  tbe  time  of  tbe  execution  of  tbe 
lease  or  during  its  continuance,  and  does  not  au- 
thorize a  covenant  intended  to  bind  tbe  state  to 
furnish  all  necessary  shop  room  and  grounds  for 
tbe  use  of  tbe  convicts  leased.  Reed  v.  Seymour, 
nipra. 

But  sucb  a  covenant  in  sucb  a  lease  Is  void  only 
as  to  tbe  excess  and  does  not  invalidate  the  whole 
lease.    Ibid, 

Wrongs  to  tbe  state  from  tbe  mismanagement 
of  a  prison  in  disregard  of  a  contract  leasing  tbe 
same  with  the  lat)or  of  tbe  convicts  therein  are  to 
be  redressed  by  proceeding  upon  the  bond  given 
bv  the  lessee  as  required  by  law  as  security  for  the 


performance  of  the  contract.    People  v.  Brooks, 
16  Gai.  XL 

e.  Assignability  of  contract, 

A  contract  with  the  agent  of  a  prison  for  the 
services  of  oonvicts  under  N.  Y.  Laws  1^47.  chap. 
400,  is  assignable  by  tbe  contractor,  as  bis  position 
is  not  quasi  offlclal  or  fiduciary  in  1u  character. 
Homer  v.  Wood,  23  N.  Y.  850. 

And  a  lease  of  convict  labor  made  pursuant  to 
California  Act  of  Bfarcb  21, 1866,  which  prescribes 
no  specific  form  therefor  and  contains  no  resmo- 
tlons  as  to  the  assignment  thereof,  which  is  assiirn- 
able  in  form,  is  not  forfeited  by  tbe  assignment 
thereof  and  cannot  l>e  objected  to  on  that  ground 
when  no  objection  to  tbe  form  was  taken  at  the 
time  it  was  made  and  it  bad  been  adopted,  ap- 
proved, and  acted  upon  by  both  parties,  but  the 
liability  of  tbe  assignor  personally  and  upon  his 
bond  is  not  affected  by  the  assignment.  State  v. 
McCauley.  16  CaL  429. 

But  an  assignee  of  a  contract  for  tbe  employ- 
ment of  convict  labor  takes  it  subject  to  all  tbe 
equities  tbat  attached  to  it  In  tbe  bunds  of  bis  as- 
signor'and  must  do  everything  bis  assignor  would 
bave  bad  to  do  If  it  bad  not  been  assigned  to  en- 
title bim  to  a  si'Cclflc  performance  thereof  unless 
the  other  party  thereto  has  relinquished  his  rigbts 
as  against  him.  Jones  v.  Lynds,  7  Paige,  801,  4  L. 
ed.  166. 

So  a  biter  of  convicts  who  sublets  tbem  may  re- 
cover of  bis  lessee  for  their  services.  Mason  A 
Foard  Co.  v.  Main  Jellico  Mountain  Coal  Go.  87  Ky. 
467. 

But  Mansf.  Ark.  Dig.,  H  4881,  4884,  4800.  providing 
for  the  leasing  of  tbe  state  penitentiary  making  tt 
tbe  duty  of  tbe  lessee  to  feed,  clothe,  and  provide 
for  the  convicts  and  maintain  discipline  among 
them,  imposing  a  penalty  for  failure  to  perform 
any  of  tbe  duties  thereby  imposed  upon  bim  and 
making  no  provision  for  the  biring  of  convicts  to 
other  persons,  does  not  authorize  sucb  biring  and 
oonvicts  held  in  restraint  under  an  agreement  for 
sucb  biring  will  be  delivered  upon  habeas  corpus 
to  the  custody  of  the  lessee.  State  v.  Neel,  48  Ark. 
888. 

Tbe  assignee  of  a  contract  for  tbe  labor  of  a 
designated  number  of  convicts  for  a  term  of  years 
In  which  it  was  stipulated  that  the  contractor 
should  bave  tbe  privilege  of  a  renewal  for  a 
further  term  of  years  provided  be  offered  as  fa* 
vorable  terms  as  any  other  responsible  person,  tbe 
assignment  of  which  was  assented  to  by  tbe  agent 
of  tbe  prison  on  condition  tbat  tbe  assignee  put  in 
proposals  under  a  notice  then  being  published  un- 
der the  provisions  of  a  statute  passed  subsequent  to 
the  execution  of  tbe  original  contract  and  pay  the 
balance  due  the  state  from  bis  assignor,  is  not  en- 
titled to  a  renewal  thereof  where  his  offer  over  and 
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ferred  to  place  it  within  the  power  of  the 
•court,  at  lis  discretion,  to  order  execution 
•of  its  sentence  at  a  place  where  labor  is  ex- 
acted as  part  of  the  discipline  and  treatment 
-of  the  institution,  or  not,  as  it  pleases."  Ex 
parts  Kaniendiek,  98  U.  S.  896,  28  L.  ed.  889. 
In  ExparU  Mills,  Petitioner,  185  IT.  S.  268. 84  L. 
-ed.  107,  Harlan,  J. ,  remarked  that  **  there  are 
offenses  against  the  United  States  for  which 
the  statute,  in  terms,  prescribes  punishment 
bj  imprisonment  at  hard  labor.  There  are 
others  the  punishment  of  which  is  'impris- 
onment' simply.  But,  in  cases  of  the  latter 
class,  the  sentence  of  imprisonment,  if  the 
imprisonment  be  for  a  longer  period  than  one 
year,  may  be  executed  in  a  state  prison  or 
penitentiary,  the  rules  of  which  prescribe 


hard  labor. "  Both  of  these  cases  fairly  de- 
cide that  persons  sentenced  to  imprisonment 
only  may  be  subject  to  hard  labor,  if  the  rules, 
of  the  jail  or  prison  exact  of  the  inmates  such 
discipline  and  treatment. 

Therefore,  if  it  be  conceded  that  hard  labor 
was  not  imposed  in  this  case,  as  a  punish- 
ment, yet,  within  the  decisions  of  the  United 
States  Supreme  Court,  the  sentence  of  im- 
prisonment may  be  executed  in  the  city 
prison,  the  rules  of  which  prescribe  hard 
labor  for  disci  pi  i  ne  and  treatment.  Further, 
we  have  industrial  and  reform  schools  in  the 
stjate,  where  incorrigible  girls  and  boys  who 
disregard  the  commands  of  their  parents,  or 
resort  to  immoral  places  or  practices,  may  be 
confined.     Labor,  to  a  reasonable  degree,  is 


abore  what  was  due  from  his  asslflrnor  was  not  as 
advantageous  as  that  of  another  and  the  new  law 
does  not  permit  the  agent  of  the  prison  to  make  a 
contract  In  the  terms  of  that  provided  for  by  the 
renewal  agreement.   Jones  v.  Lynds,  aupro. 

f.  CwtodyandfnanagemeniGfconvlctA, 

The  power  of  the  board  of  prison  directors  under 
the  California  statute  to  enter  into  contract  for 
the  employment  of  prison  labor  is  limited  by  the 
requirement  of  the  act  creating  the  board  and  pre- 
scribing its  powers  and  duties  and  does  not  extend 
to  any  contract  which  would  deprive  it  In  any  de- 
cree of  full  and  exclusive  control  of  the  prisoners, 
prison  labor,  grounds,  buildings  and  property. 
Porter  v.  Halght,  45  Gal.  031. 

And  N.  Y.  Laws  1817,  chap.  810.  providing  for 
oontraots  for  the  employment  of  convict  labor, 
dearly  contemplates  that  the  convicts  while  la- 
boring under  contracts  as  well  as  at  all  other  times 
shall  be  under  the  charge  of  the  keepers  and  the 
discipline  is  at  all  times  under  the  general  super- 
vision of  the  warden,  and  the  discipline  of  the 
prison  cannot  be  subordinate  to  the  convenience 
of  the  contractor,    Horner  v.  Wood,  23  N.  Y.  860. 

So  the  North  Carolina  statutes  authorizing  the 
working  of  persons  convicted  of  criminal  offenses 
upon  the  public  roads  under  the  supervision  of 
the  county  authorities  do  not  contravene  article 
11,  eectiOD  1,  of  that  state  authorizing  such  employ- 
ment and  the  farming  out  of  convict  lat)or  pro- 
vided by  the  government  and  discipline  of  convicts 
so  farmed  out  shall  be  under  control  of  a  state  of- 
ficer.   State  V.  Weathers,  i»  N.  C.  68R. 

And  Ala.  Special  Laws,  Bess.  Acts  1884-88,  p.  709, 
1886-87,  p.  818,  authorizing  the  county  commis- 
sioners to  hire  out  the  convicts  of  Jefferson  county 
to  the  contractor  for  the  working  of  public  roads 
requiring  the  employment  of  all  male  convicts  sen- 
tenced to  hard  labor  for  the  county  and  authoriz- 
ing the  appointment  of  a  superintendent  of  public 
works  who  is  required  to  inspect  and  supervise 
•such  convicts  are  not  repugnant  to  and  do  not 
supersede  the  general  statute  (Code,  $4601)  author- 
izing the  state  board  of  inspectors  to  visit  con- 
victs and  examine  into  tholr  treatment  and  condi- 
tion and  authorizing  the  governor  to  annul  any 
contract  of  hiring  on  the  report.  Jefferson  County 
▼.Trun,85  Ala.488. 

So  contractors  for  the  labor  of  prisoners  under 
Hansf.  Ark.  Dig.,  §  1283,  providing  that  the  con- 
tractor may  work  the  prisoners  under  the  same 
rules  and  regulations  w  convicts  are  worked  by 
the  lessees  of  the  state  penitentiary, which  rules  and 
regulations  are  prescribed  by  the  board  of  prison 
eommissioners,  cannot  inflict  corporal  punishment 
by  the  lash  upon  them  unless  such  board  has  pre- 
scribed the  use  of  the  lash  for  the  discipline  of 
•prisoners  in  the  penitentiary.    Werner  v.  State,  44 
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And  the  manager  of  the  lessee  of  county  convicts 
cannot  of  his  authority  Inflict  corporal  punish- 
ment upon  a  convict  for  a  violation  of  orders  and 
a  refusal  to  work,  notwithstanding  Tennessee  Act 
of  1876,  chap.  86,  authorizing  convicts  to  be  hired 
or  leased  out  giving  to  the  persons  hiring  them  all 
the  rights,  |k>wers,  and  privileges  of  the  superin- 
tendent of  the  workhouse.  Cornell  v.  State,  6  Lea, 
6S4. 

So  where  the  court  of  county  commissioners  de- 
termine on  letting  to  hire  as  the  mode  of  inflicting 
punishment  of  hard  labor  for  the  county  there 
must,  under  Ala.  Sess.  Acts^  1882-88,  S  6,  p.  1S5, 
1884-85,  %  85,  pp.  187, 196,  be  independent  letting  of 
the  two  classes,  persons  convicted  of  offenses  in- 
volving moral  turpitude  and  those  which  do  not, 
and  the  two  classes  cannot  be  worked  together  and 
should  not  be  let  to  one  hirer,  and  the  one  class  can 
be  put  at  labor  much  more  onerous  and  hazardous 
than  the  other.    Ex  parte  Crews,  78  Ala.  457. 

One  convicted  of  assault  and  battery  and  sen- 
tenced to  imprisonment  at  hard  labor  cannot  be 
let  to  fine  under  rules  adopted  for  persons  con- 
victed of  crimes  involving  moral  turpitude  and  re- 
quired to  work  on  railroads  or  in  mines,  or  hired 
out  of  the  county.    Ibid. 

But  it  is  not  necessary  under  Ala.  Code  1880,  § 
4668,  providing  that  convicts  sentenced  for  felonies 
shall  not  be  worked  or  confined  with  those  who  are 
sentenced  for  misdemeanors  not  invol\ing  moral 
turpitude  that  the  order  of  court  letting  them  to 
fine  should  so  declare,  but  the  statute  operates 
upon  the  contract  and  the  manner  of  its  execution 
by  the  contractor.  Ex  parte  Buckalew,  84  Ala. 
460. 

One  order  and  one  contract  embracing  the 
two  classes  of  convicts  Is  sufficient  when  the  terms 
as  to  each  class  are  specified  and  distinguished.  .  Ex 
parte  White,  81  Ala.  80. 

g.  Termination  of  contracL 

Neither  the  warden  nor  the  Inspectors  of  the 
penitentiary  nor  both  can  make  a  contract  for 
convict  labor  which  will  preclude  the  legislature 
from  adopting  a  different  system  which  will  neces- 
sarily interfere  therewith,  as  the  right  of  the  legis- 
lature to  change  its  policy  with  refercnce  to  the 
penal  system  must  he  taken  as  implied  in  the  con- 
tract.   Hancock  v.  Swing,  56  Mo.  101. 

In  entering  Into  a  contract  for  the  employment 
of  prison  labor  the  contractor  must  be  hell  to  bar- 
gain in  view  of  the  rights  of  the  directors  acting  in 
behalf  of  the  state,  to  annul  the  contract  whenever 
the  paramount  obligation  to  execute  the  powers 
conferred  upon  ttiem  by  the  legislation  may  re- 
quire it."    Porter  v.  Haight,  45  Cal.  631. 

The  right  of  a  lessee  of  the  labor  of  convicts  is 
subordinate  to  the  right  of  the  governor  to  pardon 
and  thereby  discharge  tbe  convicts  from  custody, 
and  to  such  modifications  in  the  extent  of  punlsh- 
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proper]  V  exacted  from  such  girls  and  boys  as 
a  part  or  the  discipline  and  treatment  of  these 
Institutions.  .  It  Is  not  imposed  in  all  such 
cases  as  a  punishment  for  crime ;  yet  I  do  not 
believe  it  will  be  contended  that  the  labor  so 
exacted  can  be  denominated  ''involuntary 
servitude,**  within  the  meaning  of  the  Con- 
stitution. Pub.  Doc.  1891-92,  vol.  2,  "Re- 
port of  State  Board  of  Charities,**  pp.  4,  55, 
86,  124.  Many  of  the  inmates  in  the  deaf  and 
dumb  institution  are  required  to  work  at 

Erinting,  cablnetmaking,  shoemaking,  and 
arnessmaking,  and  even  in  the  asylum  for 
imbecile  youth  children  are  comoelled  to  per- 
form physical  labor.  Pub.  Doc.  1891-93, 
vol.  2,  **  Report  of  State  Board  of  Charities,** 


pp.  4,  5.  If  the  trustees  and  super! ntendenti 
of  charitable  institutions  have  no  authority 
to  compel  any  boy  or  girl  confined  therein  to 
perform  labor  contrary  to  his  or  her  will, 
such  a  ruling  would  forbid  all  reasonable 
rules  for  the  discipline  or  good  health  of  the 
inmates.  It  is  a  trite  sayinc  that  **  laziness 
begins  in  cobwebs  and  ends  in  iron  chains,* 
and,  therefore,  it  is  not  favored,  either  in  oui 
reformatory  or  penal  institutions.  Of  course, 
all  labor  imposed  as  discipline,  or  as  a  meas- 
ure of  health,  must  be  reasonable  and  suit- 
able for  the  age,  the  sex,  and  the  condition 
of  the  person  from  whom  it  is  exacted.  If 
not  of  this  character,  the  courts  may  interfere 
and  correct  any  abuse.     In  the  McCori  Case, 


ment  as  may  be  made  by  future  leflrlslation.  State 
V.  MoGauley,  15  OaL  4S8. 

So  anorder  of  the  governor  iMsed  upon  a  report  of 
Uie  board  of  InspeotorB  annulllDgr  a  contract  of  hir- 
ing of  the  labor  of  oonviots  and  directing  their  re- 
moval from  Uie  custody  of  the  hirer  under  Ala. 
Code  188a,  §  4601,18  matter  of  discretion  not  requirlDg 
the  Judgment  of  any  court,  and  not  sirblect  to  re- 
view by  any  Judicial  tribunal.  Jetlerson  County  v. 
Truss,  86  Ala.  486w 

And  under  the  California  statute  the  board  of 
prison  directors  may  terminate  a  contract  for  the 
employment  of  convict  labor  whenever  in  their 
Judgment  the  proper  exercise  of  the  powers  con- 
ferred upon  them  require  it.  Porter  v.  Haight> 
tuprcu 

The  board  acts  Judicially,  in  determining 
whether  the  circumstances  of  a  particular  case  re- 
quire the  anuuUment  of  such  a  contract  made  by 
them  and  when  the  members  act  without  fraud  or 
malice  they  incur  no  personal  responsibility.    Ibid, 

So  a  contract  for  the  labor  of  prisoners,  made  by 
a  keeper  of  the  state  prison  for  a  term  which  will 
continue  beyond  the  term  of  his  official  existence, 
under  Nix.  New  Jersey  Dig.,816t  1 7,  providing  that 
the  keeper  of  the  state  prison  may  contract  for  the 
labor  of  the  prisoners,  is  not  binding  either  upon 
his  successor  or  the  state  as  the  statute  authorizes 
any  keeper  to  contract.  Trask  v.  State,  8S  N.  J.  L. 
478. 

And  the  courts  will  not  interfere  by  way  of  an  in- 
junction on  behalf  of  one  to  whom  the  warden  of 
the  penitentiary  leased  convicts  for  a  period  last- 
ing longer  than  his  official  term  where  the  legisla- 
ture declined  to  ratify  it  as  to  the  period  beyond 
his  term  but  adopted  a  new  system  inconsistent 
therewith.    Hancock  v.  Ewiug,  66  Mo.  101. 

Nor  will  a  contract  for  the  hire  of  convicts,  made 
by  the  warden  of  the  penitentiary  in  his  official  ca- 
pacity, containing  a  stipulation  against  personal 
liability  which  is  approved  by  the  governor,  be 
specifically  enforced  against  his  successor  n  office, 
as  the  action  for  that  purpose  would  be  eaeentially 
a  suit  against  the  state.  Comer  v.  Bankhead,  70 
Ala.  403. 

The  warden  of  the  penitentiary  is  the  agent  of 
the  state  and  a  contract  made  by  him  in  his  official 
capacity  for  the  hire  of  convicts  as  authorized  by 
law  which  is  approved  by  the  governor  is  the  con- 
tract of  the  state  and  not  of  the  warden  personally, 
especially  when  it  expressly  exempts  him  from  all 
personal  liability  thereon.    Ibid. 

The  state  cannot  have  relief  from  a  contract  for 
the  leasing  of  convict  labor  which  has  been  prop- 
eriy  assigned  to  another  by  the  lessee,  however, 
because  some  of  the  covenants  of  the  lease  do  not 
bind  the  assignee;  she  is  entitled  to  no  greater  ex- 
emption than  an  individual  from  the  consequences 
of  an  unwise  contract.  State  v.  McCauley,  16  Cal. 
420. 

Nor  can  she  rescind  a  contract  for  the  leasing  oi 
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convict  labor  for  breaches  of  the  covenant  of  the 
lease  by  the  lessee  and  his  assignee  while  she  heiaelf 
is  in  default  in  the  performance  thereof.    IMd. 

Or  where  it  has  been  in  part  performed  and  the 
parties  cannot  be  restored  to  their  original  posi- 
tion.   IMd. 

So  in  Bronk  v.  Riley,  60  Hun,  480,  it  was  held  that 
an  injunction  would  He  to  restrain  the  termination 
by  the  commissioners  of  a  penitentiary  of  a  con- 
tract by  which  they  employed  theplalntifT  as  man- 
ager to  oversee  and  conduct  a  manufacture  carried 
on  therein  and  leased  his  machinery  therefor  at  a 
specified  rental  for  a  fixed  period  where  the  ter- 
mination thereof  would  work  irreparable  injury. 

And  in  People  v.  Brooks,  16  CaL  11,  it  was  held 
that  a  state  entering  into  a  contract  leasing  a  prison 
and  the  labor  of  the  convicts  thereon  can  only  r^ 
sume  possession  of  the  prison  and  control  of  the 
convicts  by  making  compensation  as  is  required 
where  private  property  is  taken  for  public  use. 

h.  Recovery  of  agreed  eompenaalion. 

One  who  hires  convicts  and  receives  the  benefit 
of  their  labor  cannot  contend  that  the  kind  and 
place  of  labor  were  not  stated  in  the  contract  as 
required  by  law,  or  that  he  did  not  give  bond,  as 
such  requiremeota  were  designed  for  the  security 
of  the  county  and  the  welfare  of  the  convicts  and 
not  for  his  beneflL  Trammell  v.  Lee  County,  04 
Ala.  104. 

And  neither  the  escape  of  a  convict  nor  his  release 
by  pardon  will  relieve  a  person  to  whom  he  has 
been  delivered  for  labor  under  contract  with  the 
county  to  pay  his  costs  and  fine  under  the  Missis- 
sippi statute  providing  therefor,  from  liability  for 
such  costs  and  fine,  as  the  only  ground  upon  which 
he  is  relieved  from  liabiltty  is  the  death  of  the  con- 
vict as  provided  in  Mississippi  Code,  t  8160.  State 
V.  Banks,  66  Miss.  481. 

Evidence  that  some  of  the  convicts  escaped  Is  In- 
admissible in  an  action  against  a  hirer  of  convicts 
for  their  hire  where  he  has  bound  himself  to  pay 
for  the  full  term  of  their  sentences  less  the  services 
lost  to  him  by  death,  making  no  provision  for 
abatement  in  case  of  escape.  Trammell  v.  Loe 
County,  aupra. 

Contractors  for  convict  labor  against  whom  Judg- 
ment has  been  rendered  cannot  restrain  a  suit 
brought  for  the  collection  of  such  Judgment  on 
the  ground  that  the  contract  was  not  in  conformity 
with  law  when  they  have  violated  the  contract  by 
neglecting  to  pay  for  the  services  of  the  convicts 
the  benefits  from  which  have  been  received  by 
them  the  amounts  failing  due  from  time  to  tim« 
subsequent  to  the  rendition  of  the  Judgment. 
Young  V.  Beardsley,  11  Paige,  08, 6  L.  ed.  68. 

A  <k)ntract  leasing  a  prison  and  the  labor  of  the 
convicts  therein  for  an  entire  term  of  five  years 
for  the  maintenance  of  which  the  state  was  to  pay 
$10,000  per  month  in  consideration  of  which  large 
claims  against  the  state  were  relinquished  an* 
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tupra,  the  prisoner  complained  because  he 
was  not  permitted  to  work  for  the  city,  so 
that  his  fine  miffht  be  discharged. 

Again,  the  ordinance  may  be  upheld  along 
the  line  of  those  decisions  which  make  im- 

Jirisonment  and  hard  labor  a  part  of  the  pun- 
shment  or  peD»Hy,  or  **  the  means  of  enforc- 
ing the  collection  of  fines"  imposed  for  the 
preservation  of  order  and  the  welfare  of  so- 
ciety. The  statute  expressly  provides  that 
"  it  shall  be  part  of  the  judgment  that  the  de- 
fendant stand  committed  till  the  judgment 
be  complied  with."  Paragraph  609.  Qen. 
Stat.  1889 ;  Be  MeGort,  9itpra;  Be  Leuda,  81 
Kan.  71 ;  Ex  parte  BedeU,  20  Mo.  App.  125 ; 
B&rry  y.  Brialan,  86  Ky.  5 ;  State  y.  Peter- 
§(m,   88  Minn.  148;  Huddleaon  v.  Buffin,  0 


Ohio  St.  604 ;  Be  Long,  87  Ala.  46 ;  Oady  y. 
StaU,  88  Ala.  51 ;  Ex  parte  ding  Ah  Tong,  84f 
Cal.  165 ;  Preeton  y.  Lovimlle,  84  Ky.  118 ; 
Slaughter  Hovee  Gasee,  88  U.  S.  16  Wall.  68. 
21  L.  ed.  406;  Vanvabry  y.  Staion,  88  Tenn. 
884.  In  the  last  case  it  was  stated  that  ''the 
fine  and  costs  imposed  in  a  misdemeanor  case 
are  imposed  as  punishment.  If  the  prisoner 
cannot  pay  or  secure  them,  then  he  must  pay 
them  by  his  labor  in  the  workhouse,  at  the 
rate  of  twenty-fiye  cents  per  day,  in  addition 
to  his  jail  fees.  This  is  the  process  of  the 
law  for  the  payment  of  such  fines  and  costs.* 
In  answer  to  the  suggestion  that  the  sen- 
tence of  the  police  judge  did  not  impose  or 
include  ''confinement  at  hard  labor,"  and, 
therefore  that  it  cannot  be  exacted,  the  case 


buildiDflrB  were  erected  and  other  Improvements 
made  Is  entire  and  incapable  of  apportionment, 
and  the  measure  of  damages  for  a  breach  thereof 
by  the  state  is  the  fuli  sum  of  $10,000  per  month 
Including  a  period  during  which  the  lessee  and  bis 
assignee  were  forcibly  and  unlawfully  Itept  out  of 
possession.    People  v.  Brook?,  16  Gal.  11. 

A  state  may  demand  compensation  from  the  fed- 
eral government  for  entertaining  federal  convicts 
in  its  prisons,  although  it  so  employs  them  as  to 
derive  returns  from  their  labor.  Opinion  U.  & 
Atty-Oen.  Jan.  6, 1867,8  Ope.  Atty-Oen.  289. 

L  Disposition  of  proceeds. 

Moneys  arising  from  the  hire  of  convicts  sen- 
tenced to  bard  labor  under  the  Alabama  statute 
go  into  the  fine  and  forfeiture  fund  and  not  into 
the  general  fund  of  the  county.  State  v.  Ooleman, 
78  Ala.  550. 

And  under  the  North  Oarollna  oode  the  proceeds 
of  the  labor  of  a  convict  must  be  applied  to  the 
payment  of  the  fine  and  costs  adjudged  against 
him.    State  v.  Williams.  ITT  N.  a  414. 

A  fund  produced  by  hiring  out  convicts  sentenced 
for  misdemeanors  as  provided  for  in  Georgia  Code, 
1 4814.  however,  cannot  be  applied  by  the  solicitor 
general  to  the  payment  of  his  insolvent  costs  with- 
out express  statutory  authority,  whether  the  costs 
accrued  in  the  particular  cases  in  which  the  con- 
victions were  had  or  not    Black  v.  Flte,  88  Oa.  288. 

And  a  solicitor  general  or  attorney  at  law,  who 
with  the  consent  of  the  board  of  county  commis- 
slonezs  voluntarily  hired  out  certain  misdemeanor 
convicts,  is  not  entitled  to  payment  out  of  the  bire 
for  his  services,  either  in  hiring  or  oollectlng  the 
hire.    Flte  v.  Black,  88Ga.  888. 

X.  Effect  of  delay  in  execution  of  eenUnee, 

Imprisonment  in  Jail  cannot  be  substituted  fn 
the  place  of  a  sentence  to  hard  labor,  and  under 
such  a  sentence  where  the  commissioner's  court 
fails  for  unreasonable  time  to  establish  a  system  of 
hard  labor  the  conviot  is  entitled  to  his  discharge 
on  habeas  corpus.  Klrby  v.  State,  82  Ala.  51;  Ex 
parte  King,  82  Ala.  60;  Ex  parte  Crews,  78  Ala.  467. 

But  a  reasonable  time  depending  upon  the  cir- 
eumstances  of  the  case  must  be  allowed  for  the  de- 
livery of  a  person  sentenced  to  hard  labor  for  the 
oounty  to  the  proper  authority  who  is  to  carry  out 
the  sentence  and  the  sheriff  may  confine  him  in 
the  oounty  Jail  during  suoh  time.  Khrby  ▼.  State, 
euprcL 

What  is  a  reasonable  time  depends  upon  the  facts 
of  each  particular  case.   Ex  parte  King,  supra. 

Thus  a  conviot  sentenced  to  hard  labor  for  the 
oounty  under  the  Alabama  statute,  who  is  de- 
tained in  the  custody  of  the  sheriff  for  twenty  days 
because  of  a  failure  to  provide  for  his  reception,  is 
entitled,  where  his  sentenoe  had  not  been  sus- 
pended, to  Im  disoharged  on  habeas  corpus  though 
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the  time  granted  him  to  file  his  bill  of  exceptions 
for  appeal  had  not  expired.  Ex  parte  Ooucher 
(Ala.)  May  17, 18M. 

And  a  person  convicted  and  sentenced  to  hard 
labor  for  the  county  who  is  ordered  to  be  delivered 
to  the  commissioner  of  hard  labor  within  five  days 
after  the  adjournment  of  the  court,  is  entitled  to 
bis  discharge  on  habeas  oorpus  where  no  suoh  de- 
livery is  made  after  waiting  twelve  days  after  the 
expiration  of  the  Ave  days  before  making  bis  ap- 
plication.   Ex  parte  Crews,  stipro. 

So  a  woman  sentenced  to  hard  labor  who  has  a 
nursing  infant  and  who  is  rejected  on  account 
thereof  by  a  contractor  who  had  hired  all  convicts 
capable  of  performing  hard  labor,  and  no  steps 
had  been  talten  for  the  disposition  of  persons  in- 
capable of  performing  hard  labor,  cannot  be  de- 
tained in  Jail  by  the  sheriff  to  whom  she  had  been 
turned  over  for  delivery  to  the  hirer,  but  is  en- 
titled to  release  on  habeas  corpus.  Ex  parte  Stew- 
art, 96  Ala.  88. 

XL  Dfeeharge  beeauae  of  inability  to  pay. 

Some  of  the  states  have  provided  lor  the  dis- 
charge of  certain  convicts  under  specified  condi- 
tions in  case  of  their  inability  to  pay  the  fines  and 
costs  adjudged  against  them. 

Thus  where  a  county  has  provided  no  workhouse 
for  the  employment  of  misdemeanor  convicts  and 
cannot  utilize  their  labor  by  any  of  the  means  pro- 
vided for  by  law,  a  convict  who  is  unable  to  pay 
the  fines  and  costs  adjudged  against  him  may  de- 
mand an  opportunity  to  discharge  them  by  labor 
as  provided  for  by  Tex.  Code  Crlm.  Proc,  arta.  804, 
848,  and  if  no  such  opportunity  is  tendered  he  Is  en- 
titled to  his  discbarge  without  payment.  Ex  parte 
Stubblefleld,  1  Tex.  App.  767. 

But  he  is  entitled  to  discharge  under  Tex.  Code 
Crim.  Proc,  art.  818,  only  where  there  is  no  work- 
house or  farm  or  public  improvement  upon  which 
he  can  be  put  to  work  and  the  oounty  authorities 
fail  to  hire  him  out.  Ex  parte  Bogle,  80  Tex.  App. 
127. 

So  a  misdemeanor  oon  vlct  who  Is  also  Imprisoned 
on  a  charge  of  felony  cannot  obtain  his  discharge 
under  Tex.  Code  Crim.  Proc.,  art.  818,  providing 
that  a  misdemeanor  convict  may  work  out  the  fine 
and  costs  adjudged  against  him  and  obtain  his  dis- 
charge after  making  the  prescribed  affidavit  of  in- 
solvency.   Ex  parte  Godfrey,  11  Tex.  App.  84. 

So  in  North  Carolina  a  prisoner  held  for  nonpay- 
ment of  a  fine  and  costs  is  not  deprived  of  his  right 
to  obtain  a  discharge  by  showing  that  he  Is  unable 
to  pay,  as  provided  in  N.  C.  Code,  92987,  by  the  fact 
that  a  workhouse  has  been  establlsbed  by  the 
county  commissioners.  State  v.  WiUiame,  97  N.  C. 
414. 

Texas  Act  of  August  81, 1878,  providing  for  the 
employment  and  hiring  of  oounty  convicts,  does 
not  repeal  Tex.  Oode  Crim.  Proc.,  ans.  804, 84B,  pro- 
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of  Holland  v.  Stats,  23  Fla.  128,  is  directly 
in  point.  Tiie  syllabus  of  that  case  reads: 
''A  statute  authorizing  the  county  commis- 
sioner  to  employ  at  hard  labor  upon  public 
works  all  persons  imprisoned  in  the  jails  of 
the  several  counties,  under  sentence  upon 
conviction  of  crime  or  imprisonment  for 
failure  to  pay  fine  and  costs,  is  not  rendered 
unconstitutional  or  made  the  exercise  of  a 
judicial  function  b^  the  fact  that  it  does  not 
contemplate  that  its  terms  shall  be  pro- 
nounced as  a  part  of,  or  incorporated  in  the 
record  of,  the  sentence  of  the  court,  or  by  the 
fact  that  they  are  not  so  pronounced  or  in- 
corporated." Mr.  Justice  Wskuey,  in  deliver- 
ing the  opinion,  observed  :  **  Whenever  any 
express  sentence  of  imprisonment  in  the 
county  jail,  or  any  sentence  of  fine  and  costs, 
for  the  nonpayment  of  which  a  prisoner  will 
be  confined  in  the  county  jail,  is  rendered, 
8uch  prisoner  becomes  as  much  subject  to  the 
enforcement  of  the  provisions  of  the  act  in 
question  as  if  the  provisions  were  set  out 
in  the  sentence.  The  judgment  of  the  law 
is,  as  a  result  and  legal  consequence  of  the 
sentence  of  imprisonment,  that  he  is  liable 
to  the  provisions  stated,  if  the  county  com- 
missioners see  fit  to  so  employ  him,  and,  as 
a  legal  consequence  of  the  sentence  of  fine 
and  costs,  that  he  will,  if  he  does  not  pay 
them,  be  liable  to  the  eoforcement  of  such 
provisions  upon  being  put  in  the  county  jail. 
That  the  legislature  can  provide  that  persons 


who  may  be  so  convicted  of  crime  shall  be 
sentenced  and  made  to  labor  is  not  denied, 
and  we  know  of  no  reason  why  the  legis- 
lature cannot  provide  that  a  legal  sentence 
shall  have,  as  to  offenses  committed  sub- 
sequently to  its  enactment,  a  certain  legal 
effect,  although  the  effect  is  not  declared  in 
the  body  of  the  sentence. "  See  also  FogUr  t. 
Territory,  1  Wash.  411 ;  People  v.  Degiitn,  54 
Barb.   105,  6  Abb.  Pr.  N.  S.  87. 

In  this  case  the  police  judge  sentenced  the 
defendant  to  the  city  prison  for  the  nonpay- 
ment of  the  fines  assessed  against  him.  Or- 
dinance 1^0.  91,  authorizing  prisoners  com- 
mitted to  the  city  prison  for  nonpayment  of 
fines  or  penalties  to  work,  was  then  in  force, 
and  a  part  of  the  city  by-laws.  The  pro- 
visions of  this  ordinance  ought,  in  my  opin- 
ion, to  be  construed  in  connection  with  the 
sentence  imposed.  The  sentence  rendered 
carried  with  it  all  the  effect  which  the  ordi- 
nances of  the  city  then  in  force  gave  to  it, 
and  the  sentence,  by  its  legal  effect,  made 
the  provisions  of  the  ordinance  requiring 
labor  to  be  performed  a  part  thereof.  Both 
the  police  judge  and  the  defendant  under- 
stood, within  the  provisions  of  the  statute 
and  the  ordinances,  that  the  sentence  had  this 
effect.  In  this  connection  I  refer  to  the  fol- 
lowing language  of  Lurton.  «/.,  in  Durham 
V.  State,  89  Tenn.  72d:  "The  imposition  of 
labor  as  a  means  of  discipline  and  a  measure 
of  health  is  neither  cruel  nor  unusual.     It 


viding  for  the  discbarge  of  pauper  oonvtots.    Ex 
parte  Stubblefleld,  supra. 

And  Fla.  Act  March  7,  1877  (McClel.  Dig.  §§  1, 2)« 
authorizing  couDty  commissioners  to  employ  per- 
sons Imprisoned  In  Jail  under  sentence  upon  con- 
viction for  crime,  or  for  faUure  to  pay  fine  and 
costs  imposed  upon  such  conviction  at  labor  as 
therein  provided,  is  not  repealed  by  Fla.  Act  of 
May  S5, 1808,  providing  that  do  person  sentenced  to 
to  pay  a  fine  not  exceeding  $900  or  such  fine  and 
costs  shall  be  confined  longer  than  sixty  days  for 
the  nonpayment  thereof,  where  he  is  unable  to 
pay.    Ex  parte  Pells,  28  Fla.  67. 

XIT.  Remedy  for  improper  imposition. 

Habeas  corpus  is  the  proper  remedy  when  a  void 
■entenoe  to  Imprisonment  or  hard  labor  has  been 
Imposed.  Je;x  parte  McKivett,  66  Ala.  286;  Ex  parte 
Pearson,  60  Ala.  654;  Ex  parte  State,  87  Ala.  46;  Be 
Johnson,  46  Fed.  Rep.  477. 

Thus  a  sentence  to  hard  labor  for  a  term  in  ex- 
cess of  that  authorized  by  statute  is  not  merely  ir- 
regular but  void  authorizing  the  discharge  of  the 
defendant  on  habeas  corpus.  Ex  parte  State,  su- 
pro. 

And  a  sentence  to  confinement  at  bard  labor  in 
the  state  prison  for  a  period  of  years  is  invalid  and 
aground  for  the  reversal  of  the  Judgment  of  con- 
viction where  no  period  of  solitary  confinement 
whatever  is  fixed  as  required  by  Wis.  Rev.  Stat., 
chap.  150, 1 6»  And  it  is  immaterial  that  the  sen- 
tence pronounced  is  mUder  than  that  prescribed  by 
law.    Fitzgerald  v.  State,  4  Wis.  885. 

So  a  prisoner  sentenced  to  hard  labor  in  the  state 
prison  who  upon  writ  of  error  obtains  a  new  trial 
while  performing  such  labor  and  the  contractor  or 
the  state  retains  him  In  custody  after  the  Issue  of 
the  mandate  ordering  the  new  trial,  will,  on  habeas 
corpus,  either  be  remanded  to  the  Jailor  of  the 
county  where  his  cause  was  tried,  or  released  on 
ball  if  the  ease  la  bailable.  Ex  parte  Davis,  83  Fla. 
6a. 
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And  a  fine  with  imprisonment  in  case  of  nonpay- 
ment, coupled  with  an  unauthorized  direction  that 
the  prisoner  be  required  to  perform  labor  on  the 
streets  or  other  public  works,  is  a  unit  and  cannot 
be  rescinded  on  habeas  corpus  as  to  the  unauthor- 
ized portion  Irving  the  remainder  to  be  carried 
into  execution.    Ex  parte  Kelly,  65  Cal.  154. 

But  see  State  v.  Dick,  10  La.  Ann.  461.  otted  su- 
pra, under  heading:  NecesaUy  of  strict  eompUanct^ 
holding  that  the  convict  himaelf  cannot  take  ad- 
vantage of  the  Improper  omission  to  impose  labor. 

And  in  ReddilPa  Case,  1  Whart.  44ft,  it  was  held 
that  a  person  confined  in  a  prison  at  hard  labor 
who  was  transferred  upon  the  sale  thereof  to  an- 
other prison  where  he  was  kept  in  sobtary  oonflne- 
ment  was  not  entitled  to  release  on  habeas  corpus 
though  under  the  statutes  he  should  have  been  re- 
moved to  another  prison  there  to  be  kept  at  hard 
labor,  but  should  be  remanded  to  the  latter  prison. 

And  a  person  imprisoned  under  sentence  to  bard 
labor  who  upon  the  sale  of  the  prison  is  removed 
to  another  and  there  kept  without  being  put  to 
hard  labor  pending  the  completion  of  another 
prison  where  he  could  be  punished  according  to 
law  and  his  sentence,  is  not  entitled  to  discharge 
on  habeas  corpus,  but  should  be  removed  to  the 
new  penitentiary  as  soon  as  it  is  ready  for  the  re- 
ception of  convicts.    Pember^s  Case,  1  Whait.  480. 

So  a  sentence,  on  conviction  for  burglary,  to  hard 
labor  for  the  county  for  a  period  in  excess  of  two 
years,  though  irregular  under  Ala.  Code,  §  4450,  pro- 
viding that  a  sentence  in  excess  of  two  yeers  must 
be  to  imprisonment  in  the  penitentiary,  is  not  t 
nullity  and  does  not  entitle  the  prisoner  to  dis- 
charge on  habeas  corpus.  Ex  parte  Simmons,  6S 
Ala.  416. 

Nor  is  a  failure  to  Incorporate  a  stipulation  bind- 
ing the  contractors  to  pay  the  costs  In  a  contract 
for  the  employment  of  persons  committed  to  Jail 
as  provided  for  in  the  Arkansas  statute  an  Irregu- 
larity which  can  be  reviewed  on  habeas  oorpua.  Ex 
parte  Adams  (Ark.)  Dea  22, 1804. 

And  a  prisoner  who  is  unlawfully  pot  at  bard 
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operates,  when  rightly  regulated,  as  a  miti- 
galioD  rather  than  an  aggravation  of  the 
punishment  involved  in  imprisonment.    The 

grisoucr  may  be  disgraced  and  degraded  by 
is  punishment,  but  he  cannot  ascribe  his 
degradation  to  his  labor.  To  a  certain  degree 
it  compels  crime  to  support  itself,  and  in 
many  ways  the  power  to  require  convicts  to 
labor  is  a  valuable  addition  to  the  forces  of 
law  and  order."  This  case  is  not  within  the 
decision  of  Jaremillo  v.  Bomero,  1 N.  M.  190, 
where  compulsory  service  exacted  from  a 
**  peon"  or  a  servant  for  the  payment  of  an 
ordinary  debt  to  his  master  is  denounced  and 
forbidden.  About  all  decided  in  Ex  parte 
Wilson,  114  U.  8.  417,  29  L.  ed.  89,  is  that 
a  crime  punishable  by  imprisonment  under 
the  Constitution  and  laws  of  the  United 
States  for  a  term  of  years  at  hard  labor  is  an 
infamous  one,  and  that  no  person  can  be  law- 
fully convicted  therefor  except  upon  the 
presentment  or  indictment  of  a  grand  jury. 
In  conclusion,  it  is  perhaps  unnecessary  for 
me  to  say,  in  view  oi  what  is  stated  in  the 
principal  opinion,  that  the  constitution  of  the 


state  forbids  cruel  or  unusual  punishmentSr 
and  the  courts  have  ample  power  to  prevent 
such  punishments  from  being  inflicted.  In 
making  arrests  and  in  the  treatment  of 
prisoners,  in  or  out  of  city  prisons,  no  police 
or  other  officer  is  justified  in  using  unneces- 
sary harshness  or  excessive  violence.  If  any 
policeman,  to  magnify  his  office,  or  to  ex- 
aggerate his  importance,  or  for  any  other 
insufficient  reason,  transcends  his  power  in 
this  respect,  he  may  be  mulcted  in  damages 
and  also  criminally  punished,  but  a  person 
who  has  been  lawfully  arrested  is  bound  to 
submit  himself  peaceably  and  go  quietly 
with  the  officer. 

Johnston,  J. :  I  concur  in  the  views  ex- 
pressed by  the  Chief  Justice,  and  also  in  all 
said  by  Justice  Allen,  except  that  part  of  the 
opinion  which  holds  that  the  ordinance 
authorizing  the  employment  at  labor  of 
prisoners  committed  to  the  city  prison  for 
non-payment  of  fines  to  be  invalid. 

Rehearing  denied. 


labor  and  discharged  from  such  unlawful  Imprison- 
ment on  uabeas  corpus  is  not  thereby  discharged 
from  the  custody  of  the  sheriff  or  from  lawful 
Imprisonment  to  which  he  was  sentenced.  Re  Fil 
Ki.  80  CaJ.  201. 

And  a  senteooe  to  bard  labor  for  the  oounty  for 
a  period  sufiioient  to  pay  all  the  costs  and  officers* 
fees  not  ezceedlnv  a  designated  rate  per  day  will 
not  bo  disturbed  on  appeal  m  the  absence  of  ob- 
jection in  the  court  below.  Hall  v.  State,  S3  Ala. 
4fl8;  Mcintosh  v.  State,  52  AJa.  865. 

Nor  will  such  a  sentence  to  the  county  Jail  under 
Iowa  Laws  1B70,  chap.  89,  be  set  aside  on  appeal  on 
the  ground  that  that  act  authorizes  imprisonment 
at  hard  labor  only  in  case  of  an  able-bodied  male 
over  the  age  of  sixteen  and  under  the  age  of  fifty 
years  unless  the  appellant  affirmatively  shows  that 
such  facts  were  not  made  to  appear  on  the  trial  in 
the  court  below«   State  v.  Winstrand,  87  Iowa,  110. 

So  a  sentence  to  hard  labor  for  the  payment  of 
costs  for  a  period  longer  than  that  authorized  by 
law  may  be  corrected  on  appeal  from  the  Judg- 
ment, and  the  Judgment  as  'corrected  may  be  af> 
firmed  where  the  record  shows  no  other  error. 
Bradley  v.  State,  09  Ala.  818;  Vaughan  v.  State,  83 
Ala.  56. 

And  In  Ex  parte  Hunter,  16  FJa.  576,  it  was  held 
that  a  commitment  upon  the  imposition  of  a  floe 
directing  that  the  defendant  be  employed  at  labor 
at  the  county  Jail  not  exceeding  ninety  days  under 
a  statute  limiting  the  term  of  imprisonment  to 
sixty  days  is  not  thereby' rendered  illegal  so  as  to 
entitle  the  defendant  to  a  discharge,  but  so  much 
thereof  as  authorizes  imprisonment  for  ninety  days 
will  t>e  treated  as  surplusage. 

See  also  Benedict  v.  State,  12  Wis.  814,  set  forth 
tuvra,  under  heading:  Necessity  of  strict  compli- 
ance. 

And  in  Ex  parte  Adams  (Ark.)  Dec.  22, 1894,  it  was 
held  that  habeas  corpus  will  not  lie  to  rolaase  a 
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prisoner  hired  out  to  the  contractor  under  Ark. 
Act  of  March  22, 1881,  and  amendments  thereto  on 
the  ground  that  the  hiring  was  for  only  ten  cents 
per  day,  where  it  does  not  appear  that  a  more  ad- 
vantageous contract  could  have  been  made  and  be 
oould  not^be  held  under  any  contract  to  exceed 
one  day  for  every  fifty  cents  of  fine  and  costs,  al- 
though a  contract  for  a  greater  rate  would  lessen 
his  term. 

In  Herrington  ▼.  State,  87  Ala.  1,  however,  it  was 
held  that  the  statutes  lodge  the  power  to  pass  sen- 
tence with  the  trial  court  and  not  with  the  appel- 
late court  and  on  reversal  in  a  criminal  case  it 
must  be  remanded  to  the  trial  oourt  for  that  pur- 
pose. 

One  who  is  convicted  and  sent  to  the  penitentiary 
without  authority  and  there  required  to  perform 
hard  labor  by  the  warden  for  the  benefit  of  the 
lessee  of  the  penitentiary,  may  waive  the  tort  and 
maintain  an  action  against  him  for  such  services  as 
upon  an  implied  assumpsit,  but  such  an  action 
could  not  be  maintained  against  the  warden  as  he 
was  a  party  to  the  confinement  and  received  no 
beneQt  from  the  labor.  Patterson  v.  Prior,  18  Ind. 
440.  81  Am.  Dec.  367. 

And  a  convict  whose  services  have  been  farmed 
out  without  authority  may  recover  of  the  hUrer  the 
value  thereof.    Greer  v.  Critz.  58  Ark.  247. 

An  assignment  of  an  aeoouot  for  labor  performed 
by  a  person  convicted  of  an  offense  over  which  the 
court  had  no  Jurisdiction  under  which  he  was  con- 
fined In  the  penitentiary  at  hard  Ubor  is  good,  and 
the  assignee  can  recover  in  an  action  In  his  own 
name  against  the  lessee  of  the  penitentiary  as  upun 
an  Implied  contract  for  work  and  labor  done  with 
his  knowledge  and  at  his  requestt  though  his  as- 
signor was  then  a  prisoner  under  the  control  of  the 
warden  of  the  prison.  Patterson  v.  Crawford,  12 
Ind.  ML  V.  H.  a 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CmOUIT. 


SYNDICATE  INSURANCE  CO.  OF 
MINNEAPOLIS,  Hff.  in  Err., 

WUliam  O.  BOHN  et  ak 


NEW  HAMPSHIRE  FIRE  INSURANCE 
CO.,  Plff.  in  Err,, 

V. 

SAME. 


NEW  HAMPSHIRE  FIRE  INSURANCE 
CO.,  Plff.  in  Err., 

V. 

NATIONAL  LIFE  INSURANCE  CO.  OF 
MONTPELIBR.  VT. 


SYNDICATE   INSURANCE  CO.    OF 
MINNEAPOLIS,  P<^.  in  Err., 

9. 

SAMS. 

an  Fed.  Bep.  168.) 

i«  Sole  owners  of  the  capital  stock  of  a 
corporation  twve  not  the  sole  and  uncondi- 
tional ownership  of  the  oorporate  property 
within  the  meaninfr  of  an  insurance  policy,  which 
is  Toid  unless  they  have  such  ownership. 

8.  Neither  inquinr  nor  statements  before 
the  issue  of  policies  is  necessary  to  the  viUidity  of 
a  provision  makinir  lole  and  unconditional  own- 
ership essential. 

8.   One  who  makes  sworn  prooft  of  loss 

stating  that  he  owned  the  property  in  fee  simple 
cannot  claim  that  the  insurer  is  estopped  from 
denying  it  by  continuing  to  act  for  a  short  time 
on  the  assumption  that  the  oath  was  true,  after 
hearing  a  rumor  to  the  contrary. 

4.  Amorti^ai^  clause  declarln|^  that 
the  morti^ag^ee's  interest  shall  not  be 
invalidated  by  any  act  or  neglect  of  the 
mortgagor,  nor  by  any  change  in  title  or  posses- 
sion without  the  mortgagee's  notice,  make  a  new 
contract  between  the  insurer  and  mortgagee 
which  Is  unaflTeoted  by  the  false  statements  of 
the  mortgagor  as  to  his  title  or  ownership  of  the 
property  of  which  the  mortgagee  is  ignorant, 
whereby  the  insurance  never  became  valid  as  to 
the  mortgagor. 

(Decembe]:8,1894.) 

WRITS  of  error  by  defendaDts  to  review 
judgments  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska  in 
fayor  of  plaintiffs  in  actions  brought  to  recover 
the  amounts  alleged  to  be  due  on  policies  of 
fire  insuraoce,  in  which  the  National  Life  In- 
surance Company  claimed  an  interest  as  mort- 
gagee of  the  destroyed  property.  Reverted  a$ 
to  the  property  ownen. 

The  facts  are  stated  In  the  opinion. 

Before  Caldwell,  Sanborn,  and  Thayer,  Cir- 
euit  Judges. 

Mr.  A.  S.  Churchill  for  plaintiffs  in  error. 


Mr.  B.  O.  Bnrbank  for  the  property  own 
era. 

Meesn.  Charles  OflVitt  and  James  B. 
Meikle*  for  the  mortgagee: 

The  policies  sued  upon  were  written  withoui 
any  inquiry  being  made  of,  or  informatiou 
given  by,  the  Bohns  as  to  the  condition  of  the 
title  to  the  land  on  which  the  insured  build io^ 
stood. 

They  demanded  and  accepted  the  premi- 
ums, retained  them  two  years  and  until  after 
the  property  was  destroyed,  delivered  the  pol- 
icies without  asking  any  questions  or  calliniz 
attention  to  the  invalidating  clauses.  By  so 
doing  the  plaintiffs  in  error  waived  all  clauses 
in  their  policies  which  provided  for  their 
avoidance  for  any  then  existing  conditions. 

Clark  V.  Mavvfaetureri  Ins.  06.  49  U.  6. 
8  How.  235-250.  13  L.  ed.  1061-1067;  JoUjf  v. 
Baltimore  Equitable  8oe.  1  Harr.  &  Q.  205, 
18  Am.  Dec.  288;  Burritt  v.  Saratoga  County 
Mut.  F.  Ins.  Co.  6  Hill,  192,  40  Am.  Dec.  845; 
Philadelphia  Toot  Co.  v.  British  American 
Assur.  Co.  182  Pa.  286;  OUman  ▼.  DwUing 
House  Ins.  Co.  81  Me.  488:  POeer  3ffa. 
Co.  V.  8t.  Paul  Fire  dt  Marine  Ins.  Co.  41  Fed. 
Rep.  271:  DtoeUing  House  Ins.  Co.  v.  Hoffinan, 
125  Pa.  626:  Com.  ▼.  Bide  dt  Leat/ier  Ins.  Co. 
112  Mass.  186,  17  Am.  Rep.  72;  HaUy.  P^ 
pl^s  Mutual  F.  Ins.  Co.  6  Gray,  185;  Liberty 
Hall  Amo.  ▼.  Housatonie  Mut.  F.  Ins.  Co.  7 
Gray,  261;  Blake  v.  Exchange  Mut.  Ins.  Co.  oj 
Philadelphia,  12  Gray.  265;  Sibley  v.  PreseoU 
Ins.  Co.  57  Mich.  14;  Vatikirk  v.  Oitiwens  Ins. 
Co.  of  PitUburgh,  79  Wis.  627;  Peet  v.  Dakota 
Fire  dt  Marine  Ins.  Co.  1  S.  Dak.  462;  Wythe- 
viUe  Ins.  db  Bkg.  Co.  ▼.  Stults,  87  Ya.  629;  Cast- 
ner  v.  Farmers  Mut.  F.  Ins.  Co.  cfVan  Buren , 
46  Mich.  15. 

If  an  insurance  company  elects  to  Issue  a 
policy  without  an  application,  or  any  represen- 
tations concerning  title,  it  cannot,  after  loss, 
complain  that  insured's  interest  was  not  cor- 
rectly stated  in  the  policy,  or  that  an  existing 
incumbrance  was  not  disclosed. 

Western  Assur.  Co.  v.  Mason,  5  111.  App.  141; 
Hartford  Ins.  Co.  v.  Haas,  2  L.  R.  A.  64,  87 
Kv.  531;  Washington  Mills  Emery  Mfg.  Co.  ▼. 
y^eymouth  db  B.  Mut.  F.  Ins.Co.l^  Mass. 608; 
Trade  Ins.  Co.  v.  Barradiff,  46N.  J.  L.  648,  46 
Am.  Rep.  792;  Agricultural  Ins.  Co.  v.  Yates, 

10  Ey.  L.  Rep.  984;  Oueit  v.  New  Hampshire 
F.  Ins.  Co.  66  Mich.  98;  O^Brien  v.  Ohio  Ins. 
Co.  52  Mich.  181;  Bawls  v.  American  Mut.  L. 
Ins.  Co.  86  Barb.  857 ;  Alkan  v.  Nem  Hamp 
shire  Ins.  Co.  58  Wis.  186;  Orietock  ▼.  Boyal 
Ins.  Co.  87  Mich.  428;  Morrison  v.  TenTiessee 
Marine  F.  Ins.  Co.  18  Mo.  262,59  Am.Dec.  299; 
HaU  V.  Niagara  F.  Ins.  Co.  18  L.  R  A.  185, 93 
Mich.  184;  Uoose  v.  Preseott  Ins.  Co.  of  Boston, 

11  L.  R  A.  840,  84  Mich.  809. 

If  a  company,  fire,  life,  accident  or  other 
kind,  accepts  an  application  for  a  policy  of  inaur- 


NOTB.— For  other  oases  deflninir  the  rights  of  a 
mortgaffee  under  a  clause  providing  that  his  inter- 
est In  an  insurancepolloy  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  pronerty,  see  Phenlz  Ins.  Go.  v.  Omaha  Loan 
&T.  C  o.(N>b.)2r)  L.  R.  A.  «79,  and  Eddy  v.  London 

27  L.  R.  A. 


Assur.  Corp.  (N.  Y.)  26 L.  R.  A.  680.  Seealso  noU  to 
former  case  on  effect  of  mortgage  slip  on  insuranoe 
policy. 

That  a  stockholder  has  an  Insurable  Interest  in 
oorporate  property,  see  Biggs  ▼•  Oommerola]  Mot. 
Ins.  Ck>.  (N.  r.)  10  L.  R.  A.  08ii 


{<<H*  nlfto  30  L.  R.  A.  073. 
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Stndicaib  Ins,  Co.  of  Minneapolis  y.  Bohm. 
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tnce  and  issues  the  policjjr  wbile  any  question 
or  questions  in  the  appliCAtion  remain  unan- 
swered, such  company  'waives  the  information 
called  for  by  such  question. 

P/iCBnixMut.  L.  Ins.  Co.  v.  Raddin,  120  U.  8. 
183-197,  80  L.  ed.  644.  649;  Dupbar  v.  Phenir 
In$,  Co,  of  Brooklyn,  72  Wis.  492;  LoHlUxrd  F. 
Itu,Co,  ▼.  McCuUoefi,  21  Ohio  St.  179,  8  Am. 
Rep.  62;  Dayton  2ns.  Co.  v.  Kelly,  24  Ohio  St. 
846,  16  Am.  Rep.  612;  BardweU  ▼.  Conway 
Mui.  F.  Ins.  Co.  122  Mass.  90;  Armenia  Ins. 
Co.  T.  Pavl,  91  Pa.  520,  86  Am.  Rep.  676; 
aNeill  V.  Ottawa  Aar.  Ins.  Co.  80  U.  0.  C.  P. 
161;  Dodge  County  Mut.  Ins.  Co.  y.  Rogers,  12 
Wis.837;  Tiefenthaly.  Citizens  Mut.  F,  Ins.  Go. 
^f  Kent,  58  Mich.  806;  Carson  v.  Jersey 
City  Ins.  Co.  48  N.  J.  L.  800, 89  Am.  Rep.  584; 
Jersey  City  Ins.  Co.y.  Carson,  44  N.  J.  L  210; 
John  Hancock  Mut.L.  Ins.  Co.  ▼.  DcUy,  65  Ind. 
6;  Bohrbach  v.  Qermania  F.  Ins.  Co.  62  N.  Y. 
61,  20  Am.  Rep.  451. 

ConcedinjT  tliat  the  policies  were  invalid  as 
to  William  Q.  and  Conrad  Bohn,  the  mortgage 
clauses  attached  to  and  made  a  part  of  the  pol- 
tcies  contracted  all  this  insurance  directly  with 
the  mortgagee,  the  National  Life  Insurance 
Company,  and  under  the  terms  of  these  mort- 
g^e  clauses  the  mortgagee's  rights  were  not 
afi^ct^d  by  ^^j  actor  either  of  the  Bohns 
either  prior  or  subsequent  to  the  issue  of  the 
policies  in  suit 

Ormsby  v.  Phenix  Ins.  Co.  of  Brooklyn  (8. 
Dak.)  March  8.  1894'  Hastings  ▼.  Westchester 
F.  Ins.  C<?.78  N.  Y.  141;  Hartford  F.  Ins.  Co. 
T. ,  Olcott,  97  HI  439;  City  Five  Cents  8av. 
Bank  v.  Pennsylvania  F.  Ins.  Co.  122  Mass. 
165;  Phanix  Ins.  Co.  ▼.  Floyd.  19  Hun,  287; 
Foster  v.  lettable  Mut.  F.  Ins.  Co.  2  Gray, 
216;  EUis  ▼.  Council  Bluffs  Ins.  Co.  64  Iowa, 
607;  BUis  ▼.  Insurance  Co.  of  North  America, 
82  Fed.  Rep.  646;  National  Bank  of  D.  0. 
MiUs  A  Co.T.  Union  Ins.  Co.  88  Cal  497;  Hart 
fordF.  Ins.  Co.  v  Walsh,  54 111.167, 5  Am.Rep. 
115;  Ld>anon  Mut.  Ins.  Co.  v.  Leathers  (Pa.) 
16  Ins.  L.  J.  977;  Fayette  County  Mut. 
Int.  Co.  V.  JV«^Pa.)  8  Ins.  L.  J.  265;  Brady 
■w.  Northwestern  Itis.  Go.  11  Mich  425. 

Sanborn,  Circuit  Judge,  delivered  the 
-opinion  of  the  court : 

Are  the  sole  owners  of  the  capital  stock  of 
■ft  corporation,  who  have  procured  policies 
of  insurance  against  fire,  running  to  them- 
aelves,  in  their  individual  names,  upon  a 
building,  the  title  to  which  was  in  the  cor- 
poration, debarred  from  any  recovery  on  the 
policies  by  the  provisions  therein  to  the  ef- 
fect that  the  policies  shall  be  void  if  the 
Interest  of  the  assured  is  not  the  sole  and 
unconditional  ownership  of  the  property  de- 
scribed, or  if  that  interest  is  not  truly  stated 
to  the  companies,  or  in  the  policies  or  in  the 
Indorsements  thereon?  If  so,  is  a  mortgagee 
whose  interest  is  insured  by  the  ''union 
-mortgage  clause''  attached  to  such  policies 
-also  debarred  from  any  recovery  by  these 
provisions  of  the  policies?  These  are  the 
principal  questions  presented  In  these  cases. 
They  were  raised  by  separate  exceptions  to 
the  refusal  of  the  court  below  to  instruct  the 
Jury  to  return  a  verdict  in  favor  of  either  of 
the  plaintiffs  in  error  in  any  of  these  cases 
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at  the  close  of  the  trial,  when  the  evidence 
established  the  following  undisputed  facts: 

In  1888  the  defendants  in  error  William 
Q.  Bohn  and  Conrad  Bohn  were  the  owners 
in  fee  simple  of  the  building  destroyed,  and 
the  lot  on  which  it  stood.  Mr.  Doud,  the 
agent  of  the  plaintiff  in  error  the  Syndicate 
Insurance  Company,  solicited  their  insur* 
ance,  and  William  Q.  Bohn,  one  of  the  de* 
fendants  in  error,  told  him  that  he  and  Con- 
rad Bohn  were  the  owners  of  the  building, 
and  directed  him  to  insure  it  in  the  compan- 
ies he  represented,  in  their  names.  There- 
upon he  issued  to  them  a  policy  of  the  Syn- 
dicate Insurance  Company,  for  the  sum  of 
$5,000,  for  the  term  of  one  year,  covering 
this  building,  and  delivered  it  to  the  Bohns. 
In  October,  1888,  they  mortgaged  the  insured 
property  to  the  defendant  in  error  the  Na- 
tional Life  Insurance  Company,  for  $25,000, 
and  covenanted  in  the  mortgage  to  keep  it 
insured  for  that  amount  for  the  benefit  of 
the  mortgagee.  Thereupon  the  policy  of 
the  Syndicate  Insurance  Company  was  pre- 
sented to  its  agent,  and,  at  the  request  of 
the  Bohns  and  the  mortgagee,  he  attached  to 
this  policy  the  union  mortgage  clause,  and 
delivered  it  to  the  mortgagee.  That  mort- 
gage clause  reads  as  follows: 

Mt  is  hereby  agreed  that  any  loss  or  dam- 
age that  may  be  ascertained  and  proved  to 
be  due  under  this  policy  to  the  assured  shall 
be  held  payable  for  the  account  of  said  as- 
sured to  the  National  Life  Insurance  Co., 
mortgagee  or  beneficiaries,  or  its  assigns, 
subject  to  the  following  stipulations:  (1) 
It  is  agreed  that  this  insurance,  as  to  the  in- 
terests of  the  above-named  mortgagee  or  ben- 
eficiary, or  its  assigns,  only,  shall  not  be 
invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  property  insured, 
nor  by  the  occupancy  of  the  premises  for 
purposes  more  hazardous  than  are  permitted 
by  the  terms  of  this  policy,  nor  by  any 
change  in  title  or  possession,  whether  by 
legal  process,  voluntary  transfer,  or  convey- 
ance of  the  premises,  or  for  nonoccupation  of 
the  premises:  provided,  that  the  mortgagee 
or  beneficiary  shall  notify  this  company  of 
any  change  of  ownership  or  increase  of  haz- 
ard which  shall  come  to  the  knowledge  of 
said  mortgagee  or  beneficiary,  and  shallhave 
permission  for  such  change  of  ownership  or 
such  increased  hazard,  as  shall  come  to  his 
notice,  duly  indorsed  on  this  policy :   and 

Erovided,  further,  that  every  increase  of 
azard  not  permitted  to  the  mortgagor  or 
owner  shall  be  paid  by  the  mortgagee  or 
beneficiary,  on  reasonable  demand,  ana  after 
demand  made  by  this  company  upon  and  re- 
fusal by  the  mortgagor  or  owner  to  pay,  ac- 
cording to  the  established  scale  of  rate;  the 
company  reserving  the  right  to  cancel  the 
policy  at  any  time  on  the  terms  in  said  pol- 
icy provided,  on  giving  to  the  mortgagee 
ten  (10)  days*  notice  of  their  intention  so 
to  do,  and  after  such  ten  (10)  days  the  pol- 
icy and  this  agreement  shall  be  void.  The 
foregoing  stipulntions,  however,  shall  not 
be  held,  under  any  circumstances,  to  modify 
the  terms  of  contribution  provided  in  the 
printed  conditions  of  this  policy,  in  case  of 
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other  InBUiBnce  on  the  same  property ;  it  he- 
ing  expressly  understood  that  this  insurance 
is  upon  the  interest  of  said  mortgagor  or 
owner,  or  assigns,  and  that  other  insurance 
on  the  interest  of  said  mortgagor  or  owner, 
or  assigns,  is  to  contribute  according  to  said 
conditions.  (2)  It  is  also  agreed  that  when- 
ever this  company  shall  pay  to  the  mnrtgdiiee 
or  beneficiary  aoy  sum  for  loss  under  this 
policy,  and  shall  claim  that,  as  to  the  mort 
^gor  or  owner,  no  liability  therefor  existed. 
It  sball  at  once,  and  to  the  eitent  of  such 
payment,  be  legally  subrogated  to  all  the 
rights  of  the  party  to  whom  such  payment 
shall  be  made,  under  any  and  all  securities 
held  by  such  party  on  the  proferty  in  ques- 
tion, for  the  payment  of  said  debt.  But  such 
subrogation  shall  be  in  subordination  to  the 
claim  of  said  party  for  the  balance  of  the 
debt  so  secured,  or  this  company  may,  at  its 
option,  pay  to  said  mortgagee  or  beneficiary 
the  whole  of  the  debt  so  secured,  including 
such  sums  as  said  mortgagee  or  beneficiary 
may  then  have  paid  for  taxes  or  fire  insur- 
ance upon  the  property  described  in  such 
mortgage  or  trust  deed,  pursuant  to  the  terms 
thereof,  with  all  interest  that  may  have  ac- 
crued thereon  to  the  date  of  such  payment, 
and  shall  thereupon  receive  from  the  party 
to  whom  such  payments  shall  be  made  an 
assignment  and  transfer  of  said  debt,  with 
all  the  securities  lield  by  said  party  on  the 
property  in  question  for  the  payment  there- 
of. If  the  above-named  mortgagee  should 
assign  this  mortgage,  the  above  agreement 
shall  be  binding  between  said  insurance  com- 

Sany  and  the  assigns  without  notice  to  said 
isurance  company  of  said  assignment" 

The  original  policy  of  the  Syndicate  In- 
surance Company,  and  the  policy  here  in 
suit,  insured  the  Bohns  against  loss  or  dam- 
age by  fire  to  "their  four-story  brick  ware- 
house situated   on   tax   lot   12, 

Omaha,  Neb not  exceeding  the 

sum  insured,  nor  the  interest  of  the  assured 
therein,"  and  contained  the  following  pro- 
visions : 

"^The  assured,  by  the  acceptance  of  this 
policy,  hereby  covenants  and  agrees  (1)  that 
any  application,  plan,  survey,  or  description 
referred  to  in  this  policy  is  true,  and  shall 
be  and  form  a  part  of  this  policy;  that  no 
fact  material  to  the  risk,  or  relating  to  its 
condition,  situation,  or  ownership,  has  been 
concealed  ;  and  that  the  interest  of  the  as- 
sured therein  has  been  truly  stated  to  this 
company.  If  the  interest  of  the  assured  be 
other  than  the  unconditional  and  sole  owner- 
ship of  the  property,  or  if  the  building  in- 
sured stands  on  leased  ground,  it  must  oe  so 
expressed  in  the  policy."  **This  policy 
shall  become  void  and  of  no  effect  (1)  by 
the  failure  or  neglect  of  the  assured  to  com- 
ply with  its  terms,  conditions,  and  covenants; 
(2)  by  the  sale  or  transfer,  or  any  change  in 
the  title  or  possession  of  the  property  insured 
(except  in  case  of  succession  by  reason  of 
death  of  the  assured),  whether  by  legal  pro- 
cess or  judicial  decree,  or  voluntary  transfer 
or  conveyance." 

In  May,  1889,  the  Bohns  conveyed  the 
building  insured,  and  the  lot  on  which  it 
stood,    by    warranty  deed,    subject   to  the 
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125,000  mortgage,  to  the  Bohn  Sash  A  l>oor 
Company,  a  manufacturing  corporation,  the 
capital  stock  of  which  they  owned ;  but  thi» 
fact  was  unknown  to  all  the  other  parties  to 
these  actions  until  after  the  fire.  About  the 
1st  of  September.  1889,  Mr.  Ooud,  the  agL-nt 
of  the  Syndicate  Company,  inquired  of  the 
Bohns  whether  he  should  renew  the  policies 
he  had  issued  on  this  building,  and  they  di- 
rected him  to  do  so ;  and  thereupon  he  issued 
a  new  policy  of  the  Syndicate  Company  for 
the  term  of  one  year,  and  delivered  it  to  th» 
mortgagee.  He  told  the  Bohns  that  he  had 
lost  the  afency  of  one  of  the  companies  that 
had  issued  a  policy  to  them  the  year  before, 
and  that  he  was  not  the  agent  of  the  New 
Hampshire  Fire  Insurance  Company,  but 
that  he  proposed  to  place  $2,500  with  that 
company,  and  they  authorized  him  to  do  so. 
He  then  told  the  a^nts  of  that  company 
that  the  Bohns  ownra  the  building,  and  di- 
rected them  to  issue  in  their  name  a  policy 
of  that  company,  for  $2,500,  for  one  year, 
and  to  attach  the  union  mortgage  clause  to 
it.  They  did  so,  and  the  policy  was  de- 
livered to  the  mortgagee.  About  the  Ist  of 
September,  1890,  )lr.  Doud  again  inquired 
of  the  Bohns  if  he  should  renew  the  policies. 
They  authorized  him  to  do  so,  and  he  issued 
the  policy  of  the  Syndicate  Company,  and 

grocured  the  issue  of  the  policy  of  the  New 
[ampshire  Company,  here  in  suit.  The  pol- 
icy of  the  plaintiff  in  error  the  New  Hamp- 
shire Fire  Insurance  Company  declares  that 
that  company  insures  William  Q.  and  Con- 
rad Bohn  against  loss  or  damage  by  fire,  Ex- 
cept as  thereinafter  provided,  to  an  amount 
not  exceeding  $2,5()0,  "on  their  four-story 
brick  warehouse,  situate  on  tax  lot  12, 
Omaha,  Neb.,"  and  provides  that,  "this  en- 
tire policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  fact  or  circumstance 
concerning  this  insurance,  or  the  subiect 
thereof,  or  if  the  interest  of  the  insured  in 
the  property  be  not  truly  stated  herein.* 
"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  ...  if  the  inter- 
est of  the  insured  be  other  than  unconditional 
and  sole  ownership,  or  if  the  subject  of  in- 
surance be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple." 

The  building  insured  was  destroyed  by  fire 
May  12,  1891.  It  was  then  worth  $34,000. 
The  amount  of  insurance  upon  it  under  these 
and  similar  policies,  payable  to  the  mort- 
gagee under  the  mortgage  clause  we  have 
set  forth  above,  was  $25,000,  but  payments 
had  been  made  upon  the  mortgage  debt  un- 
til there  was  only  about  $21,000  owing  upon 
it.  The  two  policies  here  in  suit  contained 
the  usual  contribution  clause.  The  mort- 
gaG:ee,  the  National  Life  Insurance  Company, 
and  the  Bohns,  brought  separate  actions  upon 
each  of  these  policies.  These  actions  were 
consolidated  by  order  of  the  court,  and  tried 
to  the  same  jury.  The  mortgagee  recovered 
a  judgment  against  each  of  the  plaintiffs  in 
error  for  such  a  proportion  of  the  amount 
owing  on  the  mortgage  debt  as  the  amount 
of  its  policy  bore  to  the  $25,000  insurance, 
and  the  Bohns  recovered  a  judgment  against 
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each  of  them  for  the  remainder  of  the  amount 
of  the  face  of  their  policies  respectively. 
These  are  the  four  Judgments  before  us  for 
review.  Can  they  be  sustained?  Let  us  first 
look  at  the  judgments  in  favor  of  the  Bobns. 

By  the  provisions  of  tliese  policies  wliicb 
we  have  quoted,  the  Bohns  made  plain  con- 
tracts with  the  insurers  that  tbey  bad  truly 
stated  their  interest  in  the  property  insured, 
and  that  if  that  interest  was  not  the  sole  and 
unconditional  ownership  of  that  property  the 
policies  should  be  void.  At  the  time  these 
policies  were  issued,  and  at  the  time  of  the 
ore,  they  were  neither  the  sole  and  uncondi- 
tional owners  of  this  property,  nor  had  they 
any  legal  title  to  it,  or  any  equitable  title 
that  they  could  convert  into  a  legal  title. 
The  legal  title  was  in  a  corporation,  and  they 
were  mere  stockholders  in  that  corporation. 
They  could  not  convey  or  incumber  the  title 
to  this  propert;^  by  their  deed  or  mortgage, 
nor  could  the  title  to  it  be  passed  or  affected 
by  any  sale  of  their  interest  in  it  under  judg- 
ment and  execution  against  them,  stock- 
holders of  a  corporation  are  entitled  to  a 
distributive  share  of  its  profits  while  it  con- 
tinues in  operation,  and,  at  its  dissolution, 
to  a  just  proportion  of  the  proceeds  of  the 
corporate  assets  remaining,  if  any,  after  all 
the  corporate  debts  are  paid,  but  they  are 
far  from  being  the  unconditional  owners  of 
the  propertv  of  the  corporation.  The  title 
and  ownership  of  such  property  is  vested  in 
the  corporation  itself, — in  an  entity  as  dis- 
tinct and  separate  from  its  stockholders  as  is 
any  individual  trustee  from  his  cestui  que 
trust.  The  corporation  itself  can  sell,  con- 
vey, mortgage,  and  deal  with  the  corporate 
property  as  its  own,  subject  only  to  the  re- 
strictions of  its  charter,  while  its  stockhold 
ers  can  do  none  of  these  things.  These 
stockholders  were  not,  therefore,  the  sole  or 
unconditional  owners  of  the  property  de- 
scribed in  these  policies.  Biggs  v.  Coinmer- 
eial  Mut.  Ins.  Co.  125  N.  Y.  7.  10  L.  R.  A. 
684;  Plimpton  v.  Bigelow,  93  N.  Y.  593; 
Van  Allen  v.  T?ie  Assessors,  70  U.  S.  3  Wall. 
678,  18  L.  ed.  229 ;  McCoi-miek  v.  Springfield 
Fire  <fc  MaHne  Ins.  Co.  66  Cal.  861 ;  Philips 
y.  Knox  County  Mut.  Ins.  Co.  20  Ohio,  174, 
184. 

It  is  not  unworthy  of  notice  here  that  one 
of  the  errors  assigned  in  this  record  is  that 
the  court  below  excluded  evideuce  of  the  in- 
solvency of  the  Bohn  Stish  &  Door  Company 
at  the  time  of  the  fire.  This  would  have 
been  a  fatal  error,  if  it  could  be  conceded 
that  the  interest  of  the  Bohns,  as  stockhold- 
ers, was  insured  by  these  policies.  The  in- 
surance companies  were  not  liable,  in  any 
event,  to  pay  to  the  Bohns  any  more  than  the 
loss  that  resulted  to  their  interest  from  this 
fire.  The  extent  of  that  loss  was  much  less  if 
the  corporation  was  insolvent,  if  the  amount 
of  its  debts  was  greater  than  the  value  of  its 
assets,  and  If  its  stock  was  consequently 
worthless,  than  if  the  value  of  its  assets  ex- 
ceeded its  debts  by  the  par  value  of  its  stock, 
as  the  court  seems  to  have  conclusively  pre- 
sumed. 

But  we  are  unable  to  conclude  that  the 
Interest  of  the  Bohns,  as  stockholders  of  this 
corporation,  was  insured  by  these  policies. 

27  L.R  A. 


These  are  not  cases  in  which  the  assured  has 
fully  stated  the  condition  of  his  title  at  the 
time  the  policies  issued,  and  an  inadeqiiate 
or  incorrect  description  of  that  interest  has 
been  made,  through  some  fault  or  neglect  of 
the  agent  of  the  insurance  companies. ~  Wlien 
the  policy  of  the  Syndicate  Company  was 
issued,  in  1888,  one  of  the  Bohns  informed 
the  agent  of  the  company  that  they  were  The 
owners  of  the  building,  and  directed  him  to 
issue  the  policies  in  tlieir  names.  The  poli- 
cies were  so  issued  and  delivered  to  them. 
The  Syndicate  policy  then  issued  contained 
the  same  provisions  found  in  that  now*  in 
suit,  and  the  Bohns  must  be  conclusively 
presumed  to  have  read  and  to  have  assented 
to  the  contracts  these  provisions  contained. 
The  order  that  they  gave  in  1889  to  renew 
their  polici^,  and  to  procure  a  new  policy 
from  the  New  Hampshire  Company,  without 
giving  any  notice  of  the  conveyance  of  the 
property  they  had  made,  or  of  any  change 
in  their  interest  or  title,  w^  an  order. to  pro- 
cure the  new  policy,  and  to  issue  the  re- 
newals on  the  faith  of  the  original  representa- 
tion they  had  made,  and  on  the  same  terms 
upon  which  the  original  policies  were  issued. 
The  subsequent  order  for  renewals  in  1890 
was  of  like  character.  These  orders  were  in 
effect  reiterations  in  1889  and  1890  of  the 
original  statement  that  they  were  the  owners 
of  the  property,  and  as  they  gave  no  notice 
of  their  conveyance  of  it,  or  of  any  change 
in  their  interest,  the  agent  and  the  companies 
«vere  clearly  entitled  to  rely  upon  that  state- 
ment. 

These  contracts  are  neither  novel  nor  pe- 
culiar. Contracts  practically  identical  in 
legal  effect  are,  and  have  been  for  many 
vears,  common  to  nearly  all  policies  upon 
buildings.  Their  terms  are  so  familiar  to 
insurers  and  insured  that  a  policy  upon  a 
building,  that  did  not  contain  some  of  them 
would  be  nearly  as  unique  as  a  decree  of  an 
English  court  in  Norman  French  in  this 
decade.  Nor  are  they  unjust,  unreasonable, 
or  unfair  contracts.  They  rest  upon  a  sound 
policy  of  the  business  of  insurance,  —a  policy 
founded  in  reason,  and  in  accord  with  an 
enlightened  public  policy  ;  the  policy  of  re- 
ducing the  moral  hazard  to  which  the  under- 
writer is  exposed.  "Moral  hazard,"  in  in- 
surance, is  but  another  name  for  a  pecuniary 
interest  in  the  insured  to  permit  the  property 
to  burn.  Statistics,  experience,  and  observa- 
tion all  teach  that  the  moral  hazard  is  least 
when  the  pecuniarv  interest  of  the  insured 
in  the  protection  oi  the  property  against  fire 
is  greatest,  and  that  the  moral  hazard  is 
greatest  when  the  insured  may  gain  most  by 
the  burning  of  the  propertj'.  Take  the  case 
at  bar.  The  property  described  in  these  poli- 
cies that  was  destroyed  by  fire  was  worth 
$84,000.  It  was  insured  for  $25,000,  pay- 
able to  a  mortgagee  whose  interest  was  but 
$21,000.  If  the  Bohns  had  been  the  owners 
of  this  property,  and  had  recovered  the  en- 
tire $25,000  insurance,  they  would  have  lost 
$9,000  by  the  fire.  But  suppose  that  the 
corporation  that  owned  the  property  was  in- 
solvent, as  the  plaintiffs  in  error  offered  to 
prove,  and  that  the  stock  of  the  Bohns  was 
worthless.    In  that  event,  if  they  could  re- 
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•cover  on  all  of  these  policies,  they  would 
make  a  clear  prodt  of  $4,000  by  the  burning 
of  this  building,  after  their  mortgage  debt 
was  paid.  It  goes  without  saying  that  the 
moral  hazard— the  danger  that  the  property 
would  burn — was  vastly  greater  in  the  latter 
than  in  the  former  case,  and  tlie  fact  that 
the  Bohns  were  not  the  owners  of  the  prop- 
•«rty  insured,  but  were  mere  stockholders  of 
a  corporation  that  did  own  it,  was  very  ma- 
terial to  this  risk.  If  there  could  be  any 
doubt  of  this  fact,  the  evidence  in  this  rec- 
ord is  full  and  undisputed  that  the  risk  was 
frreater,  and  the  rate  of  iDSurance  higher, 
or  the  insuraoce  of  stocldiolders  against  the 
destruction  of  corporate  property  than  it 
was  for  the  insure uce  of  the  owners  of  that 
property. 

It  is  contended  that  the  contracts  in  these 
policies,  which  exclude  the  Bohns  from  in- 
•surance  under  them  upon  anv  interest  but 
that  of  unconditional  ownership,  are  without 
binding  force,  because  no  inquiry  respecting 
their  title  was  made  by  the  companies,  and 
no  statement  concerning  it  was  made  by  the 
Bohns,  when  these  policies  were  issued. 
But  neither  inquiry  nor  statement  before  the 
Issue  of  the  policies  was  requisite  to  the 
yalidity  of  these  contracts.  The  policies 
themselves,  containing,  as  they  did,  the  con- 
tracts that  they  should  be  yoid  if  the  inter- 
•est  of  the  assured  had  not  been  truly  stated 
to  the  company,  or  if  it  was  not  truly  stated 
in  the  policy,  or  if  it  was  not  the  sole  and 
unconditional  ownership,  and  a  description 
of  it  was  not  indorsed  on  the  policy,  were 
pointed  inquiries  of  the  assured  whether 
their  interest  was  the  sole  and  unconditional 
ownership  of  the  property  described,  and 
their  silence  and  acceptance  of  the  policies 
was  the  answer.  The  policies  themselves 
were  notice  to  the  Bohns  that  the  companies 
deemed  their  interest  that  of  unconditional 
ownership,  that  they  insured  them  against 
loss  to  that  interest  only,  and  that  they  ex- 
pressly excluded  every  other  interest  from 
the  insurance  unless  the  Bohns  immediately 
notified  them  that  they  held  a  di£Ferent  in- 
terest, and  caused  a  true  description  of  it  to 
be  written  into  or  indorsed  upon  the  policies. 
The  silent  acceptance  of  the  policies  by  the 
Bohns  closed  these  contracts,  and  bound  them 
to  the  agreement  tendered  bv  the  policies, 
that  every  interest  of  theirs  out  that  of  un- 
conditional ownership  was  excluded  from 
the  promised  indemnity.  Columbian  Ins. 
Go.  of  Alexandria  v.  Lawrence,  27  U.  8.  2 
Pet.  25,  49,  7  L.  ed.  335,  344;  Waller  v. 
Northern  Aseur.  Co,  10  Fed.  Rep.  232 ;  Col- 
line  V.  St.  Paul  Fire  A  Marine  Ins.  Co.  44 
Minn.  440 ;  Lasher  v.  8t.  Joseph  Fire  d  Ma- 
Tins  2ns.  Co.  88  N.  Y.  423,  427 ;  Weed  v. 
London  A  L.  F.  Ins.  Co.  116  N.  Y.  106,  113; 
Diffenbaugk  ▼.  Union  F.  Ins.  Co.  150  Pa. 
■270 ;  FuUer  v.  Phcenix  Ins.  Co.  61  Iowa,  350 ; 
Waller  v.  Northern  Assur.  Co.  64  Iowa,  101 ; 
MersY.  Franklin  Ins.  Co.  68  Mo.  127,  132; 
McFetridge  v.  Phcenix  Ins.  Co.  of  Brooklyn 
64  Wis.  200;  Henning  y.  Western  Assur.  Co. 
77  Iowa,  819 ;  Liberty  Ins.  Co.  of  New  York 
Y.  Boulden,  96  Ala.  508 ;  Pelican  Ins.  Co.  v. 
Smith,  92  Ala.  428. 
Finally  it  is  said  that  the  plaintiffs  in  er- 
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ror  are  estopped  from  enforcing,  and  ha.ve 
waived,  these  provisions  of  the  policies,  be- 
cause, after  they  had  heard  a  rumor  that  the 
Bohns  had  conveyed  the  property,  and  after 
the  latter  had  furnished  proofs  of  loss  under 
the  policies,  the   insurance  companies  dc- 
manaed  that  they  should  submit  to  an   ex- 
amination under  oath,  as  provided  by    the 
policies,  and  that  they  should  produce    pa- 
pers, vouchers,  and  plans  and  specificaiiona 
for  the  building  destroyed,  and  pursuant  to 
these  demands  the  Bohns  incurred  the   ex- 
pense of  employing  an  attorney  to  attend 
such  an  examination,  that  was  never  hail. 
This  position  is  untenable,  for  two  reasons : 
First,  because  there  is  no  evidence  in   this 
record  that  would  warrant  a  finding  by   a 
jury  that  when  the  companies  made  tliese 
demands  they  knew  that  the  Bohns  were  not 
the  unconditional  owners  of  the  property  at 
the  time  of  the  fire,  and  no  estoppel  or  waiver 
could  arise  from  any  action  of  theirs  in  ignor- 
ance of  that  fact;   and,  second,  becauae   in 
proofs  of  loss,  which  were  required  by  the 
terms  of  the  policies  to  be  verified  by  the 
oath  of  the  assured,  and  which  were  sworn 
to  April  8,  1891,  and  were  furnished  to  the 
companies  under  the  provisions  of  the  poli- 
cies, the  Bohns  falsely  stated  "  that  the  prop- 
erty insured  was  owned  in  fee  simple  by  the 
said  William  G.  Bohn  and  Conrad  Bohn." 
After  such  a  statement  under  oath,  it  does 
not  lie  in  the  mouths  of  these  men  to  say 
that  the  companies  are  estopped  from  enforc- 
ing these  contracts,  or  that  they  waived  them, 
because  they  hesitated  for  a  time  to  believe 
that  this  oath  was  false,  or  were  induced  by 
it  to  proceed  for  a  time  as  though  it  was 
true.    There  was  no  estoppel  or  waiver  hers. 
The  contracts  contained  in  the  provisions 
of  these  policies  we  have  been  considering 
were,   then,   such  as  it  was  custoomry   to 
make  in  cases  like  those  before  us.     The 
Bohns  themselves  had  made  such  contracts 
twice,  before  the  policy  in  suit  was  issued, 
with  one  of  the  plaintiffs  in  error,  and  once 
w  i  th  the  other.    The  obj ect  of  these  contracts 
was  one  fit  to  be  attained.     It  was  the  re- 
duction of  the  moral  hazard  in  fire  insurance, 
and  the  consequent  reduction  of  the  unneces- 
sary destruction  of  property.     The  contracts 
were  fair,  plain,  ana  unequivocal.     By  their 
very  terms,  they  excluded  the  Bohns  from 
all  insurance  under  these  policies  unless  they 
were  the  sole  and  unconditional  owners  of 
the  property  they  described.     They  were  not 
the  owners  of  it  at  all.    They  had  neither 
the  legal  title,  nor  any  eaui table  title  that 
they  could  convert  into  a  legal  title.     It  is 
not  the  province  of  the  court  to  abrogate,  to 
modify,  or  to  refine  away  these  contracts,  nor 
to  make  new  contracts  for  the  parties ;  and 
these  contracts,  as  they  stand,  form  an  im- 

f pregnable  defense  to  the  actions  against  these 
nsurance  companies  brought  by  the  Bohns. 
The  court  should  so  have  instructed  the  Jury. 
Our  conclusion  is  that  provisions  in  poli- 
cies of  insurance  to  the  effect  that  the  poli- 
cies shall  be  void  if  the  interest  of  the 
insured  is  not  the  sole  and  unconditional 
ownership  of  the  property  described  in  the 
policies,  or  if  that  interest  is  not  truly  stated 
to  the  companies,  or  in  the  policies,  or  in 
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Jibe  indonements  thereoD,  ooDstitute  a  com- 
plete defense  to  actions  by  tbe  sole  Btock- 
iiolders  of  a  corporation  upon  policies  issued 
to  tbemselves,  as  owners,  upon  property 
•owned  by  the  corporation. 

Let  us  now  turn  to  the  judgments  in  favor 
-of  the  mortgagee.  Are  these  provisions  of 
-the  policies  alike  fatal  to  any  recovery  in 
its  behalf?  Tbe  plaintiffs  in  error  insist 
that  they  are.  They  say  that  the  only  in- 
terest insured  here  is  that  of  the  mortgagors ; 
that  the  mortnge  clause  simply  makes  the 
4)roceeds  of  that  insurance  payable  to  the 
mortgagee  to  the  extent  of  the  mortgage  debt ; 
that  the  facts  that  the  balance  of  the  pro- 
ceeds belonff  to,  and  all  of  these  proceeds, 
if  the  debt  is  paid  by  the  mortgagors,  revert 
to,  the  mortgagors,  and  the  very  terms  of 
the  first  sentence  of  the  mortgage  clause, 
▼is.,  *'It  is  agreed  that  any  loss  or  damage 
that  may  be  ascertained  and  proved  to  be 
due  under  this  policy  to  the  assured  shall 
be  held  payable  for  the  account  of  the  as- 
sured to  the  National  Life  Insurance  Com- 
pany, mortgagee,  or  beneficiaries,  or  its  as- 
signs, subject  to  the  following  stipulations/' 
limit  the  mortgagee's  right  to  recover  to  such 
amounts  as  became  due  or  payable  to  the  as- 
sured, the  Bohns,  for  damage  to  their  inter- 
est in  the  property;  and  that  inasmuch  as 
they  had  no  interest  insured,  and  no  amount 
•ever  became  due  or  payable  to  them,  nothing 
«ver  became  due  to  the  mortgagee.  It  is 
•not  difficult  to  dispose  of  this  argument.  It 
.proves  too  much.  If  it  were  sound,  the 
mortgagee  could  not  recover  if,  after  a  valid 
policy,  with  the  mortgage  clause  attached, 
iiad  been  delivered  to  the  mortgagee,  the 
mortgagors  bad  conveyed  or  burned  the  prop- 
erty or  violated  any  of  the  material  pro- 
visions of  the  policy  as  to  the  occupancy  or 
use  of  the  premises.  But  one  of  the  ^  follow- 
ing stipulations,  **  to  which  the  first  sentence 
of  this  mortgage  clause  is  **  subject, "  is  that 
this  insurance,  as  to  the  interest  of  the  mort- 
gagee only,  ''shall  not  be  invalidatbd  by  any 
ftct  or  neglect  of  the  mortgagor  or  owner  of 
the  property  insured ;"  and  it  is  too  clear  and 
too  well  settled  to  admit  of  discussion  that 
iio  act  or  neglect  of  the  mortgagors,  done  or 
permitted  after  the  policies  and  mortgage 
clauses  were  delivered  to  the  mortgagee,  al- 
though fatal  to  the  mortgagor's  recovery, 
could  deprive  the  uninformed  mortgagee  of 
its  indemnity.  Oity  Fiw  Cents  8av,  Bank 
T.  Fenmylvania  F.  Iru.  Co.  123  Mass.  166; 
Phanix  Ins,  (Jo.  ▼.  Flcyd,  19  Hun,  287 ;  Hart- 
j^  F,  Ins.  Co.  ▼.  Olcott,  97  111.  489,  46R. 
But  the  plaintiffs  in  error  say  that,  although 
the  indemnity  of  tbe  blameless  mortgagee  is 
protected  by  this  contract  against  any  act  or 
■neglect  of  the  mortgagors  subsequent  to  the 
issue  of  the  mortgage  clause,  yet  any  prior 
.«ct  or  neglect  of  theirs,  which  excludes  their 
interest  from  insurance  under  the  policies, 
precludes  the  mortgagee  from  obtaining  any 
Indemnity  under  this  mortgage  clause.  Be- 
fore we  assent  to  a  construction  of  this  con- 
tract so  narrow  and  subtile,  it  will  not  be 
vn instructive  to  notice  the  history  and  pur- 
pose of  this  clause,  and  the  situation  of  these 
parties  when  they  made  it  their  contract. 
we  all  know  that  twenty  years  ago  a  con- 
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tract  between  a  mortgagee  and  an  insurance 
company,  like  that  before  us,  was  novel  and 
rare.  At  that  time  the  customary  method  of 
indemnifying  the  mortgagee  against  loss  by 
fire  was  to  indorse  upon  the  policy  the  words, 

''Loss,  if  any,  payable  to ,  mortgagee, 

as  his  interest  may  appear,  **  or  words  of  sim- 
ilar import.  To-day  such  an  indorsement 
is  rare,  and  a  contract  similar  to  the  mortga^ 
clause  before  us  is  in  general  use.  Why  this 
change?  The  reason  is  not  far  to  seek.  Tlie 
old  indorsement  made  the  mortgagee  a  sim- 
ple appointee  of  the  mortgagor,  and  put  his 
indemnity  at  the  risk  of  every  act  or  neglect 
of  the  mortgagor  that  would  avoid  the  orig- 
inal policy  In  his  hands.  Baldinn  v.  Phjomix 
Ins,  C59.  60  N.  H.  164;  Martin  v.  Franklin 
F,  Ins.  a>.  88  N.  J.  L.  140,  20  Am.  Rep. 
372 ;  StaU  Ins.  Co.  ▼.  Maackens,  Id.  564.  In- 
demnity so  precarious,  so  liable  to  be  de- 
stroyed by  the  ignorance,  carelessness,  or 
fraud  of  the  mortgaf^ors,  was  not  satisfactory 
to  the  mortgagees;  and  they  proceeded  to 
make  contracts  with  the  insurance  companies 
similar  tn  that  before  us,  for  the  purpose  of 
securing  indemnity  to  their  interests  that 
should  not  be  affected  by  any  act  or  negli- 
gence of  the  mortgagors.  * 

In  1878  oae  of  these  contracts  came  before 
the  court  of  appeals  of  the  state  of  New  York 
in  Hastings  v.  Westchester  F.  Ins.  Co.,  78  N. 
Y.  141,  150,  154.  for  judicial  interpretation. 
It  was  a  mortgage  clause  attached  to  an  orig- 
inal policy  running  to  the  mortgagor,  ana, 
so  far  as  the  question  we  are  now  considering 
is  concern^,  the  terms  of  that  clause  were 
identical  with  those  contained  in  the  contract 
before  us.  It  provided  that  **  this  insurance, 
as  to  the  interest  of  the  mortgagee  only,  shall 
not  be  invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  the  property  in- 
sured. "  The  original  pol  icy  contained  a  con • 
tribution  clause  to  the  effect  that,  if  there 
was  any  other  insurance  on  the  property, 
whether  prior  or  subsequent  to  the  issue  oif 
the  policy,  the  assured  should  be  entitled  to 
no  greater  proportion  of  the  loss  sustained 
than  the  sum  thereby  insured  bore  to  the 
whole  amount  of  insurance  on  the  property. 
The  mortgage  clause  contained  no  such  pro- 
vision. Before  either  the  policy  or  the  mort- 
gage clause  was  issued,  tne  mortgagor  had 
procured  $4,000  insurance  on  the  same  prop- 
erty in  another  company,  but  neither  the  in- 
surance company  nor  the  mortgagee  was 
aware  of  this  fact  until  after  the  loss.  The 
question  presented  was  whether  or  not  the 
mortgagee's  insurance  was  reduced,  under 
the  contribution  clause  of  the  original  policy, 
by  the  prior  insurance  obtained  by  the  mort- 
gagor. The  court  held  that  it  was  not ;  that 
the  mortgage  clause  constituted  a  new  and 
independent  contract  between  the  mortgagee 
and  the  insurance  company,  and  effected  a 
separate  insurance  of  his  interest,  unaffected 
by  any  act  or  neglect  of  the  mortgagor,  of 
which  he  was  ignorant,  whether  that  act  or 
neglect  was  prior  or  subsequent  to  the  issue 
of  the  mortgage  clause.  In  1882.  in  Meriden 
8av.  Bank  v.  Home  Mut.  F.  Ins.  Co. ,  50  Conn. 
896.  the  question  arose  whether  or  not  a  mort- 
gagee, who  had  made  a  collateral  agreement 
with  the  insurance  company,  similar  in  terms 
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to  the  mortgage  clause  before  at,  as  to  all  the 

iosiirance  policies  of  that  company  which  the 
mortgagee  held,  could  main  tain  an  action  on 
that  agreement,  and  a  policj  referred  to  there- 
in, without  joining  the  mortgagor;  and  tlie 
supreme  court  of  Connecticut  held  that  it 
could,  cited  Htuting^  y.  WestcfiesUr  F.  Im. 
Co.,  tupra,  with  approval,  and  declared  that, 
while  tbej  would  not  then  hold  that  the  col- 
lateral agreement  waa  a  distinct  and  inde- 
pendent contract  of  insurance,  it  was  "an 
agreement  relating  to  an  existing  policy,  by 
which  certain  conditions  are  dispensed  with, 
and  certain  privileges  are  secured  to  the  In- 
surers which  they  would  not  otherwise  have, 
and  the  plaintiffs  are  made  a  party  to  the 
contract  of  insurance."  In  1883,  in  Davis  v. 
Oerman  American  In$.  Co.^  135  Mass.  251,  a 
case  arose  in  which  a  mortgagor,  whose  poli- 
cies provided  that  they  should  become  void 
if  the  property  was  sold  or  transferred,  had 
sold  and  conveyed  the  property  insured  dur- 
ing the  term  of  his  policies,  and  the  mort- 
gagees had  subsequently  entered  and  taken 
possession  of  it  for  default  in  the  payment  of 
the  mortgage  debt.  The  mortgagees  knew 
that  the  mortgagor  had  conveyed  away  the 
property,  and  without  stating  this  fact  to  the 
insurance  compar.y,  and  upon  a  statement  of 
their  entry  for  default  and  possession  only, 
and  without  paying  any  additional  premi- 
ums, they  procured  indorsements  on  the  poli- 
cies substantially  identical  with  the  mort- 
gage clause  in  question,  with  this  exception, 
viz.  these  indorsements  commence  with  this 
recital:  ''Davis,  Taylor,  and  Demmon,  the 
parties  to  whom  this  policy  is  payable  in 
case  of  loss,  being  mortgagees,  have  entered 
for  breach  of  the  conditions  of  their  said 
mortgage."  The  supreme  judicial  court  of 
Massachusetts  held  that  this  recital  indicated 
that  it  was  not  the  intention  of  the  parties  to 
these  indorsements  to  insure  the  interest  of 
the  mortgagees,  as  such,  but  to  insure  to  the 
mortgagees,  as  owners,  the  interest  the  mort- 
gagor originally  had,  on  the  supposition  that 
the  entry  and  possession  had  transferred  that 
interest  to  the  mortgagees  in  the  same  way 
that  a  sale  of  the  premises  by  the  mortgagor 
while  he  owned  them,  and  the  assignment 
of  the  policies,  would  have  done,  and  that 
inasmuch  as  the  mortgagor  had  no  interest 
In  the  property,  and  no  insurance  upon  it, 
at  the  time  the  mortgagees  entered  and  took 
the  possession,  the  mortgagees  obtained  none. 
That  court  further  held  that,  if  the  indorse- 
ments could  be  construed  as  an  insurance  of 
the  interest  of  the  mortgagees,  they  were 
without  consideration,  and  did  not  bind  the 
Insurance  company. 

We  have  reviewed  the  two  cases  last  ad- 
verted to  at  some  length,  because  they  are 
the  only  cases  which  treat  of  this  mortgage 
clause  that  have  been  called  to  our  attention 
by  the  counsel  for  the  insurance  companies  in 
support  of  his  contention,  or  that  are  claimed 
by  him  to  be  in  conflict  with  the  decision  of 
the  New  York  court  of  appeals  in  Eaatingi  v. 
Westchester  F.  Ins.  Co.  supra.  As  we  have 
seen,  these  two  cases  are  not  in  conflict  with 
that  decision.  The  courts  that  rendered  these 
decisions  neither  considered  nor  decided  the 
question  presented  in  the  New  York  case. 
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'  On  the  other  hand,  the  decision  in  that  case 
has  been  uniformly  cited  with  approval  in 
every  case  in  which  any  question  concerning 
,  the  construction  of  this  mortgage  clause  has 
arisen,  from  1878  to  the  present  time.  Oii§ 
Five  Cent*  Sat.  Batik  y.  Plennaylvania  F.  Ins, 
Co,  132  Mass.  165 :  Phaniz  Ins.  Co.  ▼.  Fhffd^ 
19  Hon,  287 ;  Barifmd  F.  Ins,  Co.  ▼.  (Hcait^ 
91  111.  439,  455.  And  it  has  lately  been  fol- 
lowed  upon  the  precise  question  here  at  issue 
by  the  supreme  court  of  South  Dakota  in 
Ormsbjf  ▼.  Phenix  Ins.  Co.  ef  Brooklyn,  58  N. 
W.  Rep.  301,  308.  What,  now,  was  the  sit- 
uation and  relation  of  the  parties  to  this  con* 
tract  in  the  case  at  hand  when  Uiis  mortgage 
clause  was  issued?  During  the  ten  years 
which  followed  the  announcement  of  the  de- 
cision in  Bastings  y.  Weatehester  F.  Ins.  Go.^ 
supra,  the  old  form  of  indorsement,  "Lass, 

if  any,  payable  to ,  mortgagee,  as  his 

interest  may  appear,"  gradually  disappeared 
from  the  face  of  insurance  policies,  and  this 
mortgage  clause,  or  a  similar  contract,  took 
its  place.  That  decision  had  settled  that  in 
New  York,  at  least,  such  a  clause  protected 
the  mortgagee  against  any  act  or  neglect  of 
the  mortgairor,  whether  prior  or  subsequent 
to  its  issue.  That  decision  had  been  ro- 
peatedly  approved  by  courts  of  high  rank, 
and  never  aisapproved.  Under  these  cir- 
cumstances, the  Bohns,  in  1888,  mortgaged 
the  building  insured,  and  the  lot  on  which 
it  stood,  to  the  defendant  in  error  the  Na- 
tional Life  Insurance  Company,  for  $25,000, 
and,  in  part  consideration  for  the  loan  thus 
procured,  covenanted  to  keep  the  building 
insured,  for  the  benefit  of  the  mortgagee,  in 
such  companies,  and  by  such  a  mortgage  in- 
demnity clause,  as  the  mortgagee  should 
select.  Pursuant  to  that  covenant,  the  mort- 
gagors did  procure  and  deliver  to  the  mort* 
^ageein  October,  1888,  policies  of  insurance, 
in  their  own  names,  to  the  amount  of  $25, 000, 
with  this  union  mortgage  clause  attached, 
for  the  benefit  of  the  mortgagee.  One  of 
these  policies,  together  with  this  mortgage 
clause,  was  issued  by  the  plaintiff  in  error 
the  Syndicate  Fire  Insurance  Company. 
This  insurance  was  valid  in  its  inception. 
It  ceased,  however,  to  insure  the  mortgagors 
in  May,  1889,  because  they  then  conveyed 
the  property  insured  to  the  corporation ;  but, 
as  to  the  mortgagee,  it  remained  in  force 
until  the  fall  of  1889,  when  these  contracts 
of  indemnity  expired  by  limitation.  The 
mortgagors  then  procured  a  renewal  policy 
from  the  Syndicate  Company,  and  a  new 
policy  from  the  plaintiff  in  error  the  New 
Hampshire  Fire  Insurance  Company,  for  the 
term  of  one  year,  with  this  mortgage  clause 
attached  to  each,  and  delivered  them  to  the 
mortgagee,  and  at  the  end  of  that  year  they 
procured  and  delivered  to  the  mortgagee  the 
policies  and  mortgage  clauses  here  in  suit 
It  is  true  that  the  Bohns  paid  the  premiums 
for  this  insurance,  but  a  promise  to  pay  or 
indemnify  is  no  less  binding  when  the  con- 
sideration is  paid  by  a  third  party  than 
when  it  comes  directly  from  the  payee  or 
the  insured.  Hartford  F.  Ins.  Co.  v.  Oteott, 
97  111.  439,  454,  and  cases  there  cited.  The 
agreement  evidenced  by  this  mortgage  clause 
was  therefore  a  valid  contract  between  the 
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mortgagee  and  the  iDsurance  companies, 
made  upon  sufficient  consideration,  for  the 
evident  purpose  of  protecting  the  indemnity 
guaranteed  to  the  mortgagee  by  these  com- 
panies against  destruction  by  any  act  or  neg- 
lect of  the  mort|[agor8.  Was  it  that  contract 
that  the  indemnity  of  the  mortgagee  should 
not  be  protected  against  any  prior  act  or  neg- 
ligence of  the  mortgagors?  There  is  no  such 
restriction  in  the  contract.  It  provides  that 
the  mortgagee's  interest  shall  not  be  inval- 
idated by  any  act  or  neglect  of  the  mort 
gagors,  by  any  occupancy  or  vacancy,  or  by 
any  change  of  title  or  possession  of  the  prem- 
ises, provided  that  the  mortgagee  shall  notify 
the  insurance  company  of  any  change  of 
ownership  or  increase  of  hazard  that  may 
come  to  its  knowledge,  shall  have  permission 
therefor  indorsed  on  the  policy,  and  shall 
pay  for  it.  It  provides  that  when  the  insur- 
■anoe  company  pavs  to  the  mortgagee  any 
loss  under  the  policy,  for  which  it  claims 
that  no  liability  to  the  mortgagors  existed, 
it  shall  be  legally  subrogated  to  all  the 
rights  of  the  mortgagee,  in  subordination  to 
the  mortgagee's  claim  for  the  balance  of  its 
•debt,  or  that  it  may,  at  its  option,  pay  the 
entire  debt  of  tlie  mortgagee,  and  take  an 
assignment  to  it«elf  of  all  the  securities. 
And  it  finally  provides  that,  if  the  mort- 
gagee assigns  the  mortgage,  the  agreement 
tiontained  in  the  mortgage  clause  shall  be 
binding  between  the  insurance  company  and 
the  assigns,  without  notice  to  Uie  insurance 
company  of  the  assignment.  What  apter 
terms  could  be  chosen  to  effect  a  separate 
insurance  on  the  interest  of  the  mortgagee, 
to  free  that  insurance  from  any  possible  in- 
fluence of  any  act  or  neglect  oi  the  mort- 
gagor, and  to  make  it  dependent  solely  on 
the  course  of  action  of  the  mortgagee  and  the 
insurance  company  ?  None  occur  to  us.  And 
these  terms  are  found  in  a  contract  between 
the  mortgagee  and  the  Insurance  company. 
They  secure  to  the  insurance  company  cer- 
tain riirhts  in  the  contemplated  contingency 
that  the  mortgagee's  contract  of  insurance 
may  be  valid  when  that  of  the  mortgagor  Is 
▼oid,  and  they  eipressly  provide  that  this 
contract  shall  run  with  the  mortgage.  When 
this  mortgage  clause  was  attached  to  the  poli- 
cies in  suit,  it  had  been  introduced  and  gen- 
erally adopted  by  insurance  companies  and 
mortgagees  to  secure  indemnity  to  the  latter. 
The  purpose  of  its  introduction  and  adoption 
had  been  to  protect  that  indemnity  against 
every  act  and  neglect  of  the  mortgagors, 
whether  prior  or  subsequent  to  the  issue  of 
the  mortgage  indemnity  clause.  Ten  years 
before,  the  highest  judicial  tribunal  of  the 
•tate  of  New  York  had  declared  that  a  mort- 
gage clause  which  contained  these  provisions 
accomplished  that  purpose,  and  every  court 
whose  attention  had  been  called  to  the  ques- 
tion had  approved  that  decision.  Under  these 
circumstances,  the  mortgagee  and  the  insur- 
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ance  companies  in  these  cases  selected  a  mort- 
gage clause  that  contained  these  identical 
provisions,  and  made  it  their  contract.  The 
inference  is  irresistible  that  they  intended 
to,  and  that  they  did  thereby,  agree  that  no 
act  or  neglect  of  the  mortgagor,  unknown  to 
the  mortgagee,  whether  prior  or  subsequent 
to  the  date  of  this  contract,  should  avoid  it. 
Moreover,  these  insurance  companies  cannot 
now  be  heard  to  say  that  these  contracts  were 
void  in  their  inception,  as  to  the  interest  of 
the  mortgagee.  They  tendered  to  this  mort- 
gagee their  own  policies  running  to  third 
parties,  and  their  contracts  with  the  mort- 
gagee that  these  policies  should  not  be  in- 
validated by  any  act  or  neglect  of  those 
parties.  The  policies  had  been  issued  by 
themselves,  and  any  third  party  had  the 
right  to  rely  upon  their  statement  as  to  the 
validity  of  their  own  policies.  The  policies 
certainly  could  not  be  invalidated  unless 
they  were  then  valid,  and  the  tender  of  them 
to  this  mortgagee  as  contracts  of  insurance 
of  its  interest  as  mortgagee,  with  promises 
that  they  should  not  be  invalidated,  was  a 
clear  representation  to  the  latter  that  those 
policies  were  then  valid.  The  mortgairee 
undoubtedly  relied  upon  this  representation, 
and  on  the  faith  of  It  accepted  the  policies 
and  the  mortgage  clauses  as  binding  agree- 
ments of  indemnity.  If  the  insurance  com- 
panies had  notified  this  mortgagee  at  any 
time  before  the  loss  that  the  original  poli- 
cies were  or  might  have  been  invalid  at  the 
inception  of  the  contracts  between  them,  the 
latter  would  undoubtedly  have  surrendered 
the  contracts,  and  sought  insurance  else- 
where. The^  waited  until  the  loss  had  oc- 
curred, and  It  is  now  too  late  for  them  to 
retract  their  representations.  They  are  es- 
topped to  deny  the  truth  of  their  statement, 
to  the  manifest  injury  of  the  mortgagee. 

Our  conclusion  is  that  the  eiTect  of  the 
union  mortgage  clause,  when  attached  to  a 
policy  of  insurance  running  to  the  mort- 
gagor, is  to  make  a  new  and  separate  contract 
between  the  mortgagee  and  the  insurance 
company,  and  to  effect  a  separate  Insurance 
of  the  interest  of  the  mortgagee,  dependent 
for  its  validity  solely  upon  the  course  of  ac- 
tion of  the  insurance  company  and  the  mort- 
gagee, and  unaffected  by  any  act  or  neglect 
of  tlie  mortgagor,  of  which  the  mortgagee  is 
ignorant,  whether  such  act  or  neglect  was 
done  or  permitted  prior  or  subsequent  to  the 
issue  of  the  mortgage  clause. 

In  view  of  this  conclusion,  a  careful  exam- 
ination  of  the  record*  discloses  no  prejudicial 
error  in  the  trial  of  the  cases  between  the  mort- 
gagee and  the  insurance  companies,  and  tlie 
judgments  in  those  causes  must  be  affirmed, 

t/ie  two  judgments  in  favor  of  William  O, 
Bohn  and  Conrad  Bohn  against  the  plaintiffs 
in  error,  respectively^  must  be  reversed,  and  the 
eases  remanded,  with  directions  to  award  a 
new  trial,  and  it  is  so  ordered. 
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•1.   A  telepr&ph  eompanj'  is  a  pablle 

carrier  of  intelligenoe,  with  righis  and  duties 
analogous  to  those  of  a  pubUc  carrier  of  goods 
or  pa^eenffers. 

8.  Section  7,  article  1 1»  of  <»iir  Consti- 
tntion  limito  the  legislature  in  the  regulation 
of  telegraph  companies  to  the  oorrectlon  of 
abuees  and  prevention  of  unjust  discrimination. 

8.  Not  all  discrimination  in  rates  is  nn- 
tnst.  In  order  to  constitute  an  unjust  dl8Crimi> 
oatloD.  there  must  be  a  difTerenoe  in  rates  un- 
der substantially  similar  conditions  as  to  service. 

4.  Chapter  89a.  CTomp.  Stat.*  reipalat- 
in^  telegraph  companies,  prohibits— 
First,  all  partiality  or  discrimination  between 
patrons  in  the  handling  of  business;  second,  all 
partiality  or  discrimination  in  rates  for  similar 
servicee:  thirrS,  partiality  or  discrimination  as  to 
terms  of  payment  or  delivery;  and,  fourth,  all 
dlecrimioation  in  favor  of  perK)ns  transmitting 
dispatches  to  the  greater  distance. 

6»  In  so  fitr  as  the  act  referred  to  for- 
bids unjnst  discriminationt  and  disregard- 
ing the  penalties  imposed  by  the  act,  it  merely 
declares  principles  recognized  by  the  common 
law. 

6.  Either  nnder  the  common  law  or  the 
statute,  a  telegraph  company  must  charge  for 
its  services  no  more  than  a  reasonable  rate;  un- 
der liise  conditions  it  must  render  its  services  vo 
all  patrons  on  equal  terms;  and  it  must  not  so 
discriminate  in  its  rates  to  diflTerent  patrons  as  to 
give  one  an  undue  preference  over  another. 

7.  It  is  not  an  undue  preference  to 
make  to  one  patron  a  less  rate  than  to 
another,  where  there  exist  differences  in  condi- 
tions affecting  the  expense  or  difficulty  of  per- 
forming the  service  which  fairly  Justify  a  differ- 
ence in  rates. 

8.  Where  it  'Is  shown  that  a  difTerenee 
in  rates  exists,  but  that  there  is  also  a  sub- 
stantial difference  in  conditions  affecting  the  dif- 
ficulty or  expense  of  performing  the  service,  no 
cause  of  action  arises  without  evidence  to  show 
that  the  difference  in  rates  is  disproportionate  to 
the  difference  in  conditions.  A  Jury  cannot  be 
permitted  to  find  such  dispropordoa  without 
evidence. 

(March  8, 1806J 

ERROR  to  the  District  Coart  for  Laocaster 
County  to  review  a  judgment  in  favor  of 
plain ti£F  id  an  action  brought  to  recover  back 
charges  paid  by  plaintiff  to  defendant  for  the 
transmission   of  tele^craph   messages,    which 

*Headnotes  by  Irvzns,  0. 


were  alleged  to  hsTe  been  an  illegal  diseihni- 
nation  a^^nst  it    Bscened. 

The  facts  are  staled  in  the  opinion. 

Meaar$.  H.  D.  Estabrook  and  John  H. 
Amest  for  plaintilf  in  error: 

An  individual  cannot  make  a  discriminaiioQ 
in  rates  a  foundation  for  an  actioD  in  damages, 
unless  he  can  show  that  in  some  wav  it  has 
been  made  at  his  own  expense,  or.  in  otbei 
words,  tends  to  create  a  monopoly  m  the  fa- 
vored party  or  parties. 

Intentate  Ckmmeree  C&mmimion  ▼.  BaUi- 
mare  dO.RCo.B  Inters.  Com.  Bep.  192,  49 
Fed.  Rep.  87;  NichoUtm  ▼.  EaUway  Oo,  Nev.  A 
McN.  47;  HoHer  v.  RaUtoayCo,  Id.  80;  Bayla 
V.  Kansas  Pae.  R.  Oo,  5  L.  R.  A.  480,  2  Inters. 
Com.  Rep.  648,  18  Colo.  181;  MeNeeM  ▼.  MU- 
souri  Pae,  B,  Co.22  Ma  App.  224;  Hays  v. 
Pennsylvania  B.  Co,  12  Fed.  Rep.  809;  8eo- 
field  V.  Lake  Shore  A  M.  8.  R  Oo.  48  Ohio  6t 
571,  54  Am.  Rep.  846;  Lotspeieh  t.  Central  R 
df  Bkg.  Co.  78  Ala.  806;  Cleveland,  C.  0.  dt  L 
R  Oo.  V.  Closser,  9  L.  R.  A.  754,  8  Inters. 
Com.  Rep.  887, 126  Ind.  848;  Johnson  y.  Ben- 
saeola  db  P.  R  Oo.  16  Fla.  628,  26  Am.  Rep. 
781. 

By  the  act  of  congress  the  regulation  of  the 
rates  of  compensation  and  tolls  for  the  trans- 
mission of  dispatches  over  the  lines  of  the 
plaintiff  in  error  is  withdrawn  from  state  Juris- 
diction, and  as  this  action  is  an  attempt  at 
such  regulation,  it  should  for  that  reason  be 
dismi8S(Kl. 

Leloup  V.  Port  of  Mobile.  127  U.  8.  640,  32 
L.  ed.  811,  2  Inters.  Com.  Rep.  184;  Wabash, 
St.  L.  db  P.  R.  Oo.  V.  Illinois,  118  U.  8.  557. 
80  L.  ed.  244.  1  Inters.  Com.  Rep.  81;  WesUrn 
U.  Teleg.  Co.  v.  Pendleton,  122  U.  8.  849,  80 
L.  ed.  1188,  1  Inters.  Com.  Rep.  806. 

Irvine*  C,  filed  the  following  opinion: 
The  Call  Publishing  Company  is  a  cor- 
poration publishing  a  dailv  newspaper  in  the 
city  of  Lincoln.  It  brought  this  suit  against 
the  Western  Union  Telegraph  Company,  al- 
leging that  since  July  1,  1888,  it  had  been 
receiving  from  the  telegraph  company  the 
dispatches  of  the  Associated  Press  collected 
by  that  organization  at  Chicago  and  trans- 
mitted daily  from  Chicago  to  Lincoln,  as 
well  as  to  other  cities ;  that  there  existed  be- 
tween the  Associated  Press  and  the  telegraph 
company  a  contract  which  prevented  the  Call 
Company  from  procuring  its  news  otherwise 
than  over  the  lines  of  the  telegraph  com- 
pany ;  that  during  said  period  the  telegraph 
company  had  charged  and  collected  from  the 
Call  Company  $75  per  month  for  transmitting 
such  dispatches,  nor  exceeding  1,500  words 
each  day;  that  the  State  Journal  Company 
published  in  the  city  of  Lincoln  a  daily 
newspaper,  which  had  been  during  the  whole 
of  such  period,  and  prior  thereto,  receiving 


NOTB.— The  question  involved  in  the  above  case 
Is  somewhat  novel.  But  for  the  kindred  question 
of  the  riffht  of  a  common  carrier  at  common  law 
to  discrimioate  in  rates,  see  note  to  Louisville,  R 
ft  St.  L.  Consol.  B.  Co.  v.  Wilson  (Ind.)  18  L.  R.  A. 
106,  also  Cowden  v.  Padflc  Coast  88.  Co.  (CaL)  18  L. 
R.  A.  20. 
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For  reasonable  discriminations,  see  Lou^h  v. 
Outerbridge  (N.  Y.)  25  L.  EL  A.  (174:  Hoover  v. 
Pennsylvania  R.  Co.  (Pa.)  22  L.  B.  A.  268;  Bayles  v. 
Kansas  Pac  R.  Co.  (Colo.)  6  L.  R,  A.  480;  Clev»> 
land,  a  a  ft  I.  R.  Co.  V.  aosser  (Ind.)  a  L.  B.  A.  764. 


i 


18M. 


WsBTBUi  Unioh  Tsu  Co.  V.  Call  Publibhinq  Ca 


9S» 


the  Bame  dispatches ;  that  during  the  whole 
of  said  period  the  telegraph  company  un- 
justly discriminated  in  favor  of  the  State 
Journal  Company,  and  against  the  Call  Com- 
panf,  and  ffave  to  the  State  Journal  Com- 
pany an  undue  advantage,  in  that  it  charged 
the  State  Journal  Company  for  the  same, 
like,  and  contemporaneous  services  as  were 
rendered  to  the  Call  Comoany  only  the  sum 
of  $1.60  per  100  words  daily  per  month ;  that 
the  amount  charged  and  collected  by  the 
telegraph  company  from  the  Call  Company 
was  excessive  and  unjust  to  the  amount  of 
the  excess  of  the  charge  to  it  over  that  to  the 
State  Journal  Companv ;  that,  immediately 
upon  discovering  such  discrimination,  the 
Call  Company  demanded  repayment  of  such 
excess,  which  was  refused.  Damages  were 
alleged  on  this  account  in  the  sum  or  $1,962, 
for  whidi  judgment  was  prayed.  The  tele- 
graph company  admitted  the  charges  made 
to  the  Call  Company,  and  admitted  that  it 
cbarf;ed  the  State  Journal  Company  for  its 
dispatches  $125  per  month,  but  denied  that 
it  had  given  the  State  Journal  Company  any 
undue  lul vantage,  or  that  it  had  unjustly  dis- 
criminated in  favor  of  the  State  Journal 
Company.  It  further  alleged  that  tiie  Call 
Company  published  an  evening  paper,  and 
received  over  the  telegraph  company's  lines 
dispatches  not  exceeding  1,500  words  per 
day,  all  transmitted  ana  delivered  in  the 
daytime,  and  that  this  charge  was  fair  and 
reasonable,  and  was  no  greater  than  was 
charged  other  persons  for  similar  services. 
It  further  alleged  that  it  had  accepted  the 
provisions  of  the  act  of  congress  of  1888  in  re- 

Sard  to  telegraph  companies,  and  pleaded 
lat  the  subject-matter  of  the  action  was 
within  the  exclusive  jurisdiction  of  the  fed- 
eral courts ;  and  it  further  pleaded  that  it  at 
all  times  had  been  ready  to  transmit  all  dis- 
patches with  impartiality  in  the  order  in 
which  they  were  received,  and  had  ever  been 
willing  to  offer  the  same  and  equal  facilities 
to  the  plaintiff  and  all  publishers  of  news- 
papers, and  to  furnish  dispatches  for  publi- 
cation to  all  newspapers  on  the  same  condi- 
tions as  to  payment  and  delivery.  The  reply 
was  a  general  denial.  There  was  a  veraict 
for  the  plaintiff  for  $076,  upon  which  judg- 
ment was  rendered,  and  the  telegraph  com- 
pany prosecutes  error.  The  errors  assigned 
relate  to  the  instructions  given  and  refused, 
and  to  the  sufficiency  of  the  evidence.  The 
assignments  of  error  in  regard  to  the  instruc- 
tions group  themselves  in  the  same  manner 
aa  in  the  case  of  Eiatt  v.  Kinkaidy  40  Neb. 
178.  One  assif^nment  is  directed  against  the 
instructions  given  by  the  court  en  masse. 
Another  Is  directed  against  those  asked  by 
the  telegraph  company  and  refused.  Some 
of  those  given  by  the  court  were  manifestly 
correct,  and  at  feast  one  asked  by  the  tele- 
graph company  was  substantially  covered  by 
the  court's  charge.  These  assignments  must 
therefore  be  overruled,  and  we  are  remitted, 
in  an  examination  of  the  case,  to  a  considera- 
tioii  of  the  sufficiency  of  the  evidence. 

The  evidence  shows,  without  substantial 
eonfllct,  that  prior  to  July,  1888,  a  newspaper 
had  been  published  in  the  city  of  Lincoln 
known  as  the  "  State  Democrat.  *    This  paper 
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bad  acquired  what  is  styled  a  ''franchise*  Ia* 
the  Northwestern  Associated  Press,  and  had 
been  receiving  the  dispatches  of  that  orffan- 
ization,  paying  to  the  Assosiated  Press  $20, 
per  month  therefor,  and  paying  to  the  tele- 
graph company  for  transmitting  and  deliver* 
ing  the  dispatches  $76  per  month  for  a  max- 
imum of  1,400  words  per  day.  The  manner 
in  which  this  contract  was  brought  about 
was  that  Mr.  Calhoun,  the  proprietor  of  the- 
State  Democrat,  negotiated  with  the  manager 
of  the  press  association  for  procuring  its- 
news,  and  was  by  the  manager  informeathat 
he  should  first  make  terms  with  the  telegraph 
com  pany  for  transm  i tti  n g  the  messages.     Ne  - 

gotiations  were  entered  into  between  Mr. 
ialhoun  and  the  telegraph  company,  result- 
ing in  an  offer  by  the  telegraph  company  to* 
transmit  1,400  words  per  day  for  $75  per 
month,  and  this  offer  was  accepted  by  Mr. 
Calhoun.  About  July  1,  1888,  Mr.  Calhoun- 
sold  his  paper  to  the  Call  Company,  and  as- 
signed to  that  company  the  franchise  which 
he  had  acquired  in  the  Northwestern  Asso- 
ciated Press.  No  new  contract  is  disclosed 
between  the  Call  Company  and  the  telegraph 
company,  but  the  telegraph  company  con- 
tinued to  deliver  and  the  Call  to  receive  the 
dispatches  in  the  same  manner  as  they  had 
been  transmitted  and  received  to  and  by  the- 
Democrat  before  sale,  and  the  Call  Company 
paid  the  rate  of  $75  per  month.  The  paper 
published  by  the  Call  Company  was  an  even- 
ing paper,  published  between  i  and  4  o'clock 
in  the  afternoon.  The  State  Journal  Com- 
pany published  a  morning  paper.  It  was- 
also  a  member  of  the  Associated  Press,  and 
received  over  the  wires  of  the  telegraph  com- 
pany dispatches  not  to  exceed  5, 600  words  a- 
day,  for  which  it  paid,  during  this  period, 
the  sum  of  $125  per  month,  it  also  was  a 
member  of  the  United  Press,  another  associa- 
tion for  the  collection  of  news,  and  received 
through  that  association,  over  the  wires  of 
the  Postal  Telegraph  Company,  from  7.500- 
to  8,000  words  per  day,  for  which  it  paid  to 
the  Postal  Company  $200.  The  Associated 
Press  transmits  its  news  in  two  groups,  called 
"reports."  The  day  report  is  transmitted 
between  11  A.  M.  and  about  2 :80  P.  M.,  and. 
is  for  the  especial  benefit  of  evening  papers. 
It  is  this  report  which  the  Call  Company  re- 
ceived. The  night  report  is  usually  trans> 
mitted  at  night,  and  generally  between  7  P. 
M.  and  8  A.  M. ,  and  is  for  the  especial  bene- 
fit of  morning  papers.  The  Journal  Com- 
pany's contract  strictly  included  only  the- 
night  report,  but  for  many  years  It  has  in 
fact  received  both  day  and  night  reports. 
Prior  to  the  acquisition  by  the  Democrat  of 
Its  franchise  in  the  Associated  Press,  the  day 
report  to  the  Journal  was  relayed  at  Omaha, 
whence  it  was  usually  transmitted  to  Lincoln 
by  wire,  but  sometimes  by  mail.  Th» 
Journal  Company  sent  to  the  office  of  the  tele- 
graph company  for  this  report,  and  usually 
obtained  It,  about  4  P.  M.  After  the  Demo- 
crat's acquisition  of  the  franchise,  the  day 
report  was  transmitted  from  Chicago  directly, 
except  when  the  weather  or  other  influencet 
required  a  relay  at  Omaha.  It  was  sent  in 
time  for  use  by  the  afternoon  paper,  wa» 
committed  to  writing  on  manifold  paper,  one 
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copy  delivered  to  the  Democrat,  and,  after 
its  sale,  to  the  Call,  and  the  other  to  the 
Journal.  The  Journal  was  not  permitted  to 
use  this  report  until  after  it  had  been  pub- 
lished Id  the  Call.  It  was  also  shown  that 
in  order  to  be  of  any  service  to  the  Gall  the 
day  report  must  be  delivered  to  it  not  later 
than  8  o'clock  in  the  afternoon,  while  the 
night  report  to  the  Journal  might  be  trans- 
mitted at  any  time  prior  to  about  3  o'clock 
in  the  morning.  Prior  to  the  contract  be- 
tween the  Democrat  and  the  telegraph  com- 
pany for  the  day  report,  the  telegraph  com- 
Eany  used  but  one  wire  between  Omaha  and 
lincoln.  In  order  to  promptly  transmit  the 
day  report  to  the  Democrat,  the  telegraph 
company  was  required  to  erect  another  wire, 
and  employ  an  additional  operator  at  Lin- 
coln. Neither  this  wire  nor  this  operator 
was  employed  exclusively  for  transmitting 
the  report.  Other  business  between  the  two 
cities  demanded  additional  facilities,  and 
this  wire  and  this  operator,  when  not  engaged 
in  transmitting  the  press  report,  were  lued 
for  commercial  business.  But  the  necessity 
of  transmitting  this  report  was  one  of  the 
elements,  and  evidently  a  large  one,  in  re- 
quirine;  the  telegraph  company  to  so  increase 
ita  facilities.  During  the  hours  within  which 
the  day  report  must  be  transmitted,  the 
facilities  of  the  telegraph  company  are  taied 
with  a  great  burden  of  commercial  business, 
and  during  those  hours  certain  wires  are 
leased  to  individuals  to  accommodate  their 
business.  After  4  o'clock  in  the  afternoon 
these  leased  wires  are  free,  and  can  be  used 
by  the  telegraph  company  for  other  purposes. 
During  the  night,  when  the  night  report  is 
transmitted,  not  only  are  these  leased  wires 
free  for  use  by  the  telegraph  company,  but 
there  is  not  the  same  pressure  of  commercial 
business  generally,  and  it  is  the  established 
usage  of  telegraph  companies,  on  account  of 
these  circumstances,  to  transmit  messages 
during  the  night  at  less  rates  than  in  the 
daytime.  There  is  also  evidence  tending  to 
show  that  there  were  more  morning  papers 
to  divide  the  aggregate  cost  of  transmitting 
the  night  report  than  there  were  evening 
papers  to  divide  the  aggregate  cost  of  trans- 
mitting the  day  report.  There  was  some 
question  made  as  to  whether  or  not  the  Call 
and  the  Journal  were  in  any  sense  com- 
petitors in  such  a  way  that  either  could  be 
affected  by  the  relative  rates  charged.  On 
this  point  we  have  no  doubt  that  a  state  of 
competition  was  shown.  One  was  a  morning 
paper,  the  other  an  evening  paper,  and  the 
same  persons  frequently  buy  or  subscribe  to 
both.  It  was  shown  that  the  advertising  rates 
of  a  newspaper  depend  chieflv  upon  its  cir- 
culation, and  that  its  circulation  depends 
largely  vpon  its  ability  to  supoly  the  news 
to  Its  patrons ;  that  a  paper  with  good  facili- 
ties for  obtaining  and  publishing  the  news 
will,  other  things  being  equal,  exceed  in  cir- 
culation a  paper  with  poorer  facilities,  and 
that  these  influences  operate,  as  between 
newspapers  having  the  same  field  of  circula- 
tion, although  one  be  published  in  the  morn- 
ing and  the  other  in  the  evening.  Indeed, 
It  would  hardly  require  evidence  to  establish 
such  patent  fact. 


From  the  foregoing  statement  of  the  cvi 
dence  it  will  be  seen  that  the  followini;  prop- 
ositions were  established:  First.  That  the 
actual  rate  charged  to  the  Call  was  much 
greater  than  the  actual  rate  charged  tt^the 
Journal.  Second.  That  the  two  papers  were 
in  such  sense  competitors  that  if  one,  for  a 
given  sum,  could  not  obtain  the  same  news 
facilities  as  the  other  for  the  same  sum,  the 
difference  would  operate  to  the  disadvantage 
of  the^former.  Third.  That  from  the  require- 
ments of  the  two  papers,  baaed  upon  their 
respective  hours  of  publication,  there  was  a 
marked  and  substantial  difference  in  condi- 
tions affecting  the  convenience  and  expense 
of  the  telegraph  company  in  transmitting  to 
each  its  dispatches.  Fourth.  That  there  was 
no  evidence  of  any  character  showing  to  what 
extent  this  difference  in  conditions  affected 
the  telegraph  company ;  there  was  no  evi- 
dence tending  to  show  that  the  charge  to  the 
Call  Company  was  in  itself  unreasonably 
high,  that  the  charge  to  the  Journal  Com- 
pany was  unreasonably  low,  or  that  the 
charge  to  either  was  greater  or  leas  than  the 
ordinary  or  reasonable  charge  to  others  for 
similar  services.  It  follows,  therefore,  that 
the  verdict  was  sustained  by  the  evidence  if. 
as  a  matter  of  law,  it  was  sufficient  to  show 
either  that  another  person  was  obtaining 
dispatches  for  a  less  sum  than  the  plaintiff, 
without  reganl  to  differences  in  conditions, 
or  if  it  was  sulficient  to  show  a  difference  in 
rate  accompanied  by  a  difference  in  condi- 
tions, leaving  to  the  jury,  without  other  evi- 
dence, the  duty  of  comparing  the  difference 
in  rates  with  the  difference  in  conditions, 
and  determining  without  other  aid  whether 
or  not  the  difference  in  rates  was  dispropor- 
tionate to  the  difference  in  conditions.  But 
the  verdict  was  not  sustained  by  the  evidence 
if  a  mere  difference  in  rates,  without  regard 
to  conditions,  was  insufficient  to  ground  a 
right  of  action,  or  a  difference  both  in  rates 
and  conditions  being  shown,  it  was  also  nec- 
essary to  establish  by  evidence  that  these 
differences  were  disproportionate. 

The  action  was  evidently  begun  under  sec- 
tion 8,  chap.  8da,  Comp.  Stat.,  providing 
that:  *'It  shall  be  unlawful  for  any  tele- 
graph company,  association  or  organization, 
engaged  in  the  business  of  forwarding  dis- 
patches by  telegraph,  to  demand,  collect,  or 
receive  from  any  publisher  or  proprietor  of 
a  newspaper  anv  greater  sum  for  a  given 
service  than  it  aemands,  charges  or  collects 
from  the  publisher  or  proprietor  of  any  other 
newspaper  for  a  like  service,  .  .  .  and 
.  .  .  such  telegraph  company  or  as- 
sociation shall  be  liable  for  all  damages  sus- 
tained by  the  person  or  parties  in  consequence 
of  such'discrimination."  Our  constitution 
contains  an  express  grant  of  authority  to 
legislate  upon  this  subject.  Article  11,  sec- 
tion 7,  of  the  Constitution  is  as  follows: 
''The  legislature  shall  pass  laws  to  correct 
abuses  and  prevent  unjust  discrimination  and 
extortion  in  all  charges  of  express,  telegraph, 
and  railroad  companies  In  this  state,  and  en- 
force such  laws  by  adequate  penalties  to  the 
extent,  if  necessary  for  that  purpose,  of  for- 
feiture of  their  property  and  franchises.' 
In  the  absence  of  such  a  provision  in  a  statA 
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constitution,  there  could  be  little  doubt  of 
the  power  of  the  Isgislature  in  the  premises. 
But  '^expresnio  uniiL*  est  exeluiio  alUrius, "  and, 
the  constitution  containing  this  express  grant 
of  power,  the  provision  quoted  must  be  taken 
as  establishing  tilie  limits  of  legislative  au- 
thority upon  this  subject.  We  refer  to  the 
€oustitutional  provision  because  it  simply 
frants  the  right  to  prevent  by  legislation 
^unjust  discrimination."  This  phrase  has 
been  frequently  used  by  the  courts  and  legis- 
latures, and  has  obtained  a  well-settled  con* 
•«truction.  It  is  not  every  discrimination 
which  is  unlust.  So  many  cases  illustrate 
this  principle  that  it  would  be  difficult  to 
'Collate  them.  But  the  eeneral  nature  of  the 
decisions  may  be  readily  seen  from  an  ex- 
amination of  the  note  to  Boot  v.  Long  Island 
B.  Co.,  11  Am.  St.  Rep.  648,  114  N.  Y.  800, 
4  L.  R.  A.  881,  2  Inters.  Com.  Rep.  576.  In 
-xwnstruing  our  statute  it  is  necessary  to  bear 
in  mind  the  constitutional  limitation  quoted, 
«nd  the  statute  bears  a  Just  and  reasonable 
construction  withia  that  limitation.  It  pro- 
Tides  in  its  fifth  section  that  all  tele|i;raph 
•companies  shall  transmit  all  dispatches  with 
impartiality  in  the  order  in  which  the^  are 
'Teceived,  and  use  due  diligence  in  their  de- 
livery, without  discrimination  as  to  any  per- 
son or  party  to  whom  they  may  be  directed. 
This  section  evidently  refers  to  the  duty  of 
the  telegraph  company  as  to  the  mode  of  con- 
ducting its  business,  and  not  to  the  charges 
Iherefor,  and  forbids  partiality  or  discrimina- 
tion in  the  transmission  of  messages.  Section 
'7  is  very  similar  in  its  terms  to  what  is 
known  as  *'the  long  and  short  haul  clause*' 
of  the  interestate  commerce  act,  and  forbids 
the  charging  of  a  greater  sum  for  the  trans- 
•mission  of  a  message  over  a  given  distance 
than  it  charges  for  a  similar  message  over  a 
greater  distance,  but  adds  this  significant 
proviso :  **  That  dispatches  transmitted  dur- 
ing the  night  and  dispatches  for  publication 
in  newspapers  may  be  forwarded  and  de- 
livered at  reduced  'rates ;  such  rates  must, 
however,  be  uniform  to  all  patrons  for  the 
«ame  service.**  Section  8  we  have  already 
quoted,  so  far  as  It  is  material.  Section  9 
provides  that:  ''Every  telegraph  company 
And  ever^  press  association  engaged  in  the 
transmission,  collection,  distribution  or  pub- 
lication of  dispntcbes  shall  afford  the  same 
.«nd  equal  facilities  to  all  publishers  of  news- 
papers, and  furnish  the  dispatches,  collected 
by  them  for  publication  in  any  given  lo- 
cality, to  all  newspapers  there  published,  on 
-the  same  conditions  as  to  payment  and  de- 
livery.** An  analysis  of  these  provisions 
<lisclo8es  that  the  legislature  sought,  by  the 
act  referred  to,  to  prohibit — First,  all  par- 
tiality or  discrimination  between  patrons  in 
the  hamiling  of  business;  second,  all  par- 
tiality or  discrimination  in  regard  to  rates 
for  similar  services;  third,  all  such  par- 
tiality or  discrimination  as  to  terms  of  pay- 
ment or  delivery  ;  and,  fourth,  all  discrim- 
ination in  favor  of  persons  transmitting 
•dispatchs  to  the  greater  distance.  Without 
▼iolence  to  the  language  of  the  act.  and  with- 
-out  giving  it  an  Interpretation  oeyond  the 
•constitutional  grant  of  power,  it  cannot  be 
•construed  so  as  to  require  a  telegraph  com- 


pany to  transmit  messages  to  two  patrons 
under  different  conditions  at  the  same  rate. 
So  interpreted,  we  do  not  think  that  the  act» 
in  BO  far  as  it  affects  civil  actions,  and  dis- 
regarding the  penalties  it  imposes,  Is  any- 
thing more  than  declaratory  of  the  common 
law.  In  the  present  state  of  civilization  it 
would  be  idle  to  assert  that  a  telegraph  com- 
pany is  not  charged  with  a  public  function. 
The  telegraph  company  in  this  case  does  not 
BO  assert.  It  is  now  the  established  law  that 
a  telegraph  company  is  a  public  carrier  of 
intelligence,  with  rights  and  duties  anal- 
ogous to  those  of  a  public  carrier  of  goods  or 
passengerB.  The  law  regulating  the  duties 
of  railroads  and  other  carriers  is,  therefore, 
largely  applicable  to  telegraph  companies. 
The  act  of  congress  known  as  the  **  Interstate 
Commerce  Act"  contains  few  new  features, 
and  was  chiefly  designed  to  carry  into  stat- 
utes of  the  United  States  (the  United  States, 
as  such,  not  having  any  common  law)  the 
principles  of  the  common  law  already  en- 
forced by  the  states  in  their  domestic  affairs. 
England  and  many  of  the  states  have  adopted 
similar  statutes,  not  so  much  to  ingraft  new 
principles  upon  the  law  as  to  make  certain 
and  more  readily  enforce  principles  already 
established. 

It  is  argued  by  the  telegraph  company  that 
no  cause  of  action  can  be  predicated  upon 
the  mere  fact  that  another  patron  obtained 
services  for  a  lesser  rate,  unless  it  be  shown 
that  the  rate  charged  the  complainant  is  in 
itself  unreasonable  and  excessive.  There  are 
cases  to  this  effect,  but  we  cannot  lend  our 
assent  either  to  their  reasoning  or  to  their 
conclusion.  On  the  contrary,  we  believe  the 
true  rule  to  be  that  rates  must  not  only  be 
reasonable  in  themselves,  but  must  be  rela- 
tively reasonable ;  that  is,  that  a  person  or 
corporation  engaged  in  public  business,  and 
obligated  to  render  its  services  to  all  persons 
having  occasion  to  avail  tliemselves  thereof, 
is  bound  in  fixing  its  rates  to  observe  two 
rules :  First,  its  rates  must  be  reasonable ; 
and,  second,  it  must  not,  without  a  just  and 
reasonable  isround  for  discrimination,  render 
to  one  patron  services  at  a  less  rate  than  it 
renders  to  another,  where  such  discrimina- 
tion operates  to  the  disadvantage  of  that 
other.  Boards-of 'Trade  Unions.  Chicago,  M. 
dt  St.  P.  R.  Co,  1 1.  C.  C.  Rep.  215,  1  Inters. 
Com.  Rep.  608 ;  Hays  v.  Pennsylvania  Co,  19 
Fed.  Rep.  809 ;  Seofield  v.  Lake  Shore  d  M, 
S.  R,  Go.  48  Ohio  St.  571,  54  Am.  Rep.  846 ; 
Chicago  dk  A.  K  Co.  v.  Fettle.  67  111.  11,  16 
Am.  Rep.  599 ;  Indianapolis,  D.  dk  S.  R.  Co. 
V.  JEh^n,  118  111.  250 ;  Messenger  v.  Pennsyl- 
vania R.  Co.  86  N.  J.  L.  407,  18  Am.  Rep. 
457 :  State  v.  Delatoare,  L.  ds  W.  R.  Go.  48 
N.  J.  L.  55,  57  Am.  Rep.  548 ;  McDvffee  v. 
P&rtland  dt  R.  Railroad,  52  N.  H.  480,  18 
Am.  Rep.  72 ;  Houston  db  T.  C.  R.  Co.  v. 
Rust,  58  Tex.  98;  Ragan  v.  Aiken,  9  Lea, 
609,  42  Am.  Rep.  684.  But  it  is  not  unjust 
discrimination— it  is  not  contrary  to  the  com- 
mon law,  and  it  is  not  contrary  to  our  stat- 
ute—to make  a  difference  in  rates  where  the 
expense  or  difficulty  of  performing  the  serv- 
ices renders  such  discrimination  fair  and  rea- 
sonable. Many  of  the  cases  already  cited 
ill ustrute  this  principle.    In  addition  thereto 
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there  may  be  cited  IntentaU  Commerce  Gem- 
mimon  ▼.  Baltimore  d  0.  B.  Co.  48  Fed. 
Bep.  87,  8  Inters.  Com.  Hep.  193 ;  BayUe  ▼. 
Kaneae  Pae,  B.  Co.  13  Colo.  181,  6  L.  R.  A. 
480,  2  Inters.  Com.  Rep.  648 ;  Jtooi  ▼.  Long 
Island  B.  Co,  eupra;  Savitu  v.  Ohio  d  M.  B. 
Co.  49  111.  App.  815 ;  Id.  160  111.  208.  With 
the  general  rule  announced  in  the  latter  cases 
we  concur,  but  we  do  not  wish  to  commit 
ourselves  to  its  application  in  all  of  them. 
Some  cases  justify  a  discrimination  merely 
on  account  of  the  quantity  of  business  trans- 
acted. In  the  language  of  Baye  y.  Fenn- 
eylvania  Co,  and  Scofidd  ▼.  Lake  Sunre  d  M.  8, 
B.  Co, ,  tupra,  such  a  discrimination  in  favor 
of  the  patron  having  the  larger  business  tends 
to  create  monopoly,  destroy  competition,  and 
is  contrary  to  public  policy.  The  same  ob- 
lection  can  be  urged  to  the  giving  of  priv- 
ileged rates  for  the  purpose  of  obtaining  the 
business  of  a  particular  patron,  and  a  dis- 
crimination on  this  eround  is,  we  think, 
▼ery  justly  condemned  by  the  house  of  lords 
in  the  case  of  Londoi^  dS.  W,  B,  Co.  v.  Ever- 
thed,  L.  R.  8  App.  Cas.  1029.  Many  of  the 
cases  cited  construe  statutes,  but  they  were 
statutes  declaring  what  we  think  to  be  com- 
mon-law rules,  so  that,  whether  this  case  be 
viewed  as  one  under  our  statute  relating  to 
telegraph  companies  or  one  based  upon  the 
common  law,  we  think  the  principles  govern- 
ing it  are  the  same.  These  are  that  the  tele- 
graph company  was  bound — First,  to  charge 
lor  services  no  more  than  what  was  reason- 
able: second,  that  under  like  conditions  it 
must  render  services  to  all  patrons  on  equal 
terms ;  third,*  that  it  must  not  so  discrimi- 
nate in  its  rates  to  different  patrons  as  to  give 
one  an  undue  preference  over  another ;  but, 
fourth,  it  is  not  an  undue  preference  to  make 
to  one  patron  a  less  rate  than  to  another  when 
there  exist  differences  in  conditions,  as  to  the 
expense  or  difficulty  of  the  services  rendered, 
which  fairly  justify  such  a  difference  in 
rates.  As  we  have  already  stated,  a  con- 
siderable difference  in  the  absolute  rates 
charged  the  Call  Company  and  the  Journal 
Company  was  shown,  but  there  were  also 
ahown  differences  in  conditions  affecting  the 
expense  and  difficulty  of  rendering  the  serv- 
ices, which,  at  common  law,  would  justify 
some  difference  in  rates,  and  this  difference 
was  one  which  the  proviso  quoted  from  the 
seventh  section  of  our  statute  expressly  recog- 
nizes as  justifying  a  discrimination  in  this 
state.  There  was  no  evidence  to  show  that 
the  rate  charged  the  Call  Company  was  un- 
reasonably high,  there  was  no  evidence  to 
show  that  the  rate  charged  the  Journal  Com- 
pany was  unreasonably  low,  there  was  no 
eviJence  to  show  what  difference  in  rates  was 
demanded  or  justified  by  the  exigencies  of 
the  differences  in  conditions  of  service.  We 
do  not  think  that  the  enforcement  of  contracts 
deliberately  entered  into  should  be  put  to  the 
hazard  of  a  mere  conjecture  by  a  jury,  with- 
out evidence  upon  which  to  base  their  ver- 
dict. How  can  it  be  said  that  a  jury  acts 
upon  the  evidence,  and  reaches  a  verdict 
solely  upon  a  consideration  thereof,  when, 
having  established  a  difference  in  rates  and 
a  difference  in  conditions,  without  anything 
to  show  how  ons  difference  affects  the  other, 
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or  to  what  extent  it  is  permitted  to  naeasuTe- 
one  against  the  other,  and  to  say  that  to  the- 
extent  of  $1  or  to  the  extent  of  $1,000  the 
difference  in  rates  was  disproportionate  to- 
the  difference  in  conditions?  It  may  be  said 
that  it  would  be  difficult  to  produce  evidence 
to  show  to  what  extent  such  differences  in 
conditions  reasonably  affect  rates.  This  may 
be  true,  but  the  answer  is  that,  whatever  may 
be  the  difficulties  of  the  proof,  a  verdict 
must  be  based  upon  the  proof ;  and  a  verdict 
must  be  founded  upon  evidence,  and  not  upoD 
the  conjecture  of  the  jury,  or  its  genera) 
judgment  as  to  what  is  fair,  without  evidence- 
whereon  to  found  such  judgment. 

The  chief  justice  takes  a  different  view, 
and  thinks  there  is  found  in  the  evidence  a 
basis  for  the  verdict.  This  conclusion  is  ar- 
rived at  by  considering  the  service  performed 
for  the  Journal,  so  far  as  the  day  report  i» 
concerned,  as  similar  in  its  conditions  to^ 
that  performed  for  the  Call.  We  agree  with 
him  that  it  is  the  fair  inference  for  the  evi- 
dence of  the  witness  Hathaway  that  the  sum 
of  $125  per  month  paid  by  the  Journal  is  in- 
tended to  include  compensation  for  both  day 
and  night  reports,  but  we  do  not  think  that 
any  basis  of  comparison  is  thus  formed.  The 
chief  justice  argued  that  because  the  day  re- 
port is  now  taken  from  the  wires  on  manifold 
paper,  and  one  copy  given  to  the  Call  and 
the  other  to  the  Journal,  the  conditions  of 
service  as  to  this  report  are  the  same.  In 
this  we  think  there  is  overlooked  the  fact 
that  it  is  only  on  account  of  the  Call's  con- 
tract that  the  telegraph  company  is  required 
to  deliver  the  report  to  either  paper  at  the 
time  or  in  the  manner  in  which  it  is  now  de- 
livered. At  the  risk  of  some  repetition,  we 
shall  point  out  what  are  conceived  to  be  the 
differences  in  the  conditions  affecting  the  two> 
papers.  Before  the  Call,  or,  rather,  its  pre- 
decessor, the  Democrat,  began  to  take  tii» 
report,  the  day  report  was  delivered  to  the 
Journal  at  the  convenience  of  the  telegraph 
company.  The  Journal  had  no  contract  re- 
quiring the  deliveiy  of  this  report  at  any 
particular  time.  This  is  shown  by  the  testi- 
mony buth  of  Mr.  Calhoun  and  of  ^Ir.  Hor- 
ton.  The  Journal  makes  use  of  this  day 
report  only  to  assist  it  in  editing  the  night  re- 
port, and  did  not  then  have,  nor  has  it  now, 
any  use  for  the  day  report  until  evening.  In- 
deed, now  that  there  is  an  evening  paper  in 
Lincoln,  for  the  purposes  of  the  Journal  it 
might  wait  until  the  Call  appeared,  and  use 
the  dispatches  published  in  that  paper,  with- 
out depending  upon  the  telegraph  company 
at  all.  Under  the  former  conditions,  there- 
fore, commercial  business  was  given  the  right 
of  way  on  the  wires,  and  the  day  report  was 
transmitted  during  lulls  in  the  commercial 
business,  witliout  any  requirement  that  it 
should  go  to  Lincoln  before  evening.  In  tak- 
ing advantage  of  this  right  to  give  commer- 
cial business  the  preference,  there  was  then  a 
delay  of  several  hours  at  Omaha.  According 
to  the  testimony  on  behalf  of  both  parties, 
the  dav  report  is  of  no  use  to  the  Call  unless 
it  is  all  received  by  8  o'clock,  or  within  a 
few  minutes  thereafter,  and  this  report  now 
has  the  right  of  way  during  the  hours  of  its 
transmission,  as  against  commercial  business. 
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In  order  to  accommodate  this  business,  the 
telegraph  company  was  compelled  to  increase 
its  lacillties  between  OmsJia  and  Lincoln. 
The  evidence  is  undisputed  upon  this.  Mr. 
Uorton  says,  in  answer  to  a  question  as  to 
what  the  telegraph  company  did  to  enable  it 
to  make  this  day  report :  **  I  put  up  an  ad- 
ditional wire  between  Omaha  and  Lincoln, 
over  the  Missouri  Pacific  Railway.  We  had 
to  employ  an  additional  operator  at  Lincoln 
to  take  the  afternoon  reports.  A  portion  of 
his  time,  of  course,  was  utilized  in  other 
business.  Q,  What  portion  of  the  time  was 
devoted  to  this  exclusively?  A.  From  11 
o'clock  to  8:80.  Q.  How  much  was  his  salary 
per  month 7  A,  $eO."  On  cross-examination 
the  same  witness  was  asked  whether  it  was 
not  the  growth  of  commercial  business  that 
made  it  necessary  to  put  in  a  new  wire  for 
this  report.  His  answer  was:  "That  was 
partly  it.  Certainly  we  would  not  have 
Duilt  a  wire  on  purpose  to  accommodate  one 
newspaper  at  $75  a  month. "  From  this  we 
think  It  appears,  not  that  the  wire  was 
erected  chiefly  on  account  of  the  commercial 
.business,  but  that  it  was  the  necessitv  of 
supplying  the  day  report  to  the  Call  wnich 
was  the  immediate  cause  of  erecting  the 
wire.  Under  the  old  conditions  the  Journal 
paid  the  same  rate  which  it  does  dow  for  its 
report.  Those  conditions  were  then,  and  are 
now,  sufficient  for  the  purposes  of  the  Jour- 
nal. The  fact  that  it  gets  the  dav  report  on 
manifold  paper  as  early  as  the  Call  is  a  mat- 
ter of  no  consequence  to  the  Journal,  as  it  is 
not  allowed  to  use  the  report  until  after  the 
Call  is  published.  Both  Mr.  Cox  and  Mr. 
Calhoan  testify  to  this.  To  hold  that  the 
conditions  are  now  similar,  and  that  the 
Journal  and  Call  must  have  the  same  rate, 
would  require  either  that  the  telegraph  com- 
pany make  its  rate  for  the  increased  service 
as  low  as  it  was  for  the  former  service,  or 
else  that  it  increase  the  rate  charged  the 
Journal,  although  the  Journal  Is  in  no  wise 
interested  in  the  increase  of  service.  We 
think,  therefore,  that  the  conditions  of  service 
which  theCall  requires  and  which  the  Journal 
requires  are  so  different  as  to  leave  no  basis 
for  a  comparison. 
Bev&ned  and  r^anded, 

Norral*  Oh.  «7.,  dissenting: 
I  do  not  concur  in  the  conclusion  reached 
by  Gammimaner  Irvine,  that  there  is  no  evi- 
dence in  the  bill  of  exceptions  to  sustain  the 
verdict  and  judgment.  The  record  shows 
without  controversy  that  for  nearly  three 
years  prior  to  the  bringing  of  this  action  the 
Call  Company  paid  the  telegraph  company 
the  sum  of  $76  per  month  for  transmitting 
in  the  dav  time  tlM  dispatches  or  reports  nf 
the  Associated  Press,  containing  not  exceed- 
ing 1,600  words  each  day,  and  during  this 
f period  manifold  copies  of  the  dispatches  were 
ikewise  delivered  by  the  telegraph  company 
to  the  State  Journal  Company,  and  the  last- 
named  company  also,  in  addition  to  said  day 
reports,  received  each  night  from  the  As- 
sociate Press,  over  the  wires  of  the  tele- 
graph company,  dispatches  not  exceeding 
6,600  words ;  that  the  State  Journal  Company 
paid  for  transmitting  the  dispatches  receiveci 

27  L.  R.  A. 


by  it  during  said  time  the  sum  of  $136  per 
month,  and  no  more.  Whether  the  last- 
named  sum  was  paid  for  both  the  dav  and 
night  reports  or  messages,  or  for  nignt  re- 
ports alone,  the  evidence  is  conflicting.  Mr. 
C.  B.  Horton,  the  assistant  superintendent  of 
the  telegraph  company,  in  his  testimony  says 
no  compensation  was  received  for  transmit- 
ting the  day  messages,  but  the  sum  of  $126 
was  paid  for  the  night  dispatches  alone ;  that 
no  charge  was  mad^  for  the  day  reports,  but 
the  same  were  furnished  the  State  Journal 
Company  without  compensation,  as  a  mere 
gratuity.  Mr.  J.  D.  Calhoun  testified  that 
the  State  Journal  Company  paid  $126  for  the 
transmission  of  both  the  day  and  night  re- 
ports received  by  it.  Mr.  H.  D.  Hathaway » 
the  manager  of  the  State  Journal  Company^ 
beinff  interrogated,  while  upon  the  witness 
stand,  whether  anything  was  paid  for  the 
day  reports,  answered:  "No.  sir,  except,, 
as  we  paid,  it  might  be  included  in  the  whole 
arrangement. "  The  fair  inference  to  be  drawn 
from  the  testimony  of  the  last-named  witness 
is  that  no  specified  amount  was  collected  for 
the  day  reports  alone,  but  that  the  sum  col- 
lected—$126  per  month — was  for  both  re- 
ports. The  record  discloses  that  the  usual 
rate  charged  for  night  reports  or  messages  is 
four  times  less  than  that  paid  for  sending  the 
day  reports  of  the  same  number  of  words. 
This  being  true,  it  is  not  reasonable  to  sup- 
pose that  the  State  Journal  Company  would 
pav  $126  per  month  for  the  night  dispatches 
merely,  when  the  Call  Company  was  paying 
$76  per  month  for  the  day  reports  received 
by  it.  According  to  the  customary  difference 
between  the  day  and  night  rates,  the  State 
.Journal  Company,  if  we  adopt  as  a  basis  the 
sum  the  Call  Company  was  charged  for  its 
dispatches,  should  have  paid  but  $76  per 
month,  had  the  night  reports  contained  6,000 
words  each,  instead  of  paying  $126  per  month 
for  the  transmission  of  dispatches  of  6,600 
words  each,  as  is  claimed  by  the  telegraph 
company. 

In  my  views,  the  plaintiff  was  entitled  to 
a  verdict  for  some  amount,  whether  the  State 
Journal  Company  paid  $126  for  both  the  day 
and  night  dispatches,  or  for  the  night  reports 
alone.  If,  as  contended  by  the  telegraph 
company,  nothing  was  charged  the  State 
Journal  Company  for  the  day  reports,  and  the 
evidence  before  the  jurv  was  suflicient  to  au- 
thorize them  in  so  finding,  then  it  is  patent 
that  the  plaintiff  in  error  did  not  render  the 
services  to  the  Call  Company  on  the  same 
terms  it  did  to  another  patron,  but  unjustly 
and  unlawfully  discriminated  in  its  rates 
against  the  defendant  in  error.  The  evidence 
shows  that  the  State  Journal  Company  had 
been  receiving  the  day  reports  (m  the  As-  * 
sociated  Press  for  a  long  time  prior  to  the 
dat«  the  Call  Company  commenced  taking 
them,  and  no  additional  trouble,  costs,  and 
expense  were  incurred  by  the  telegraph  com- 
pany in  furnishing  the  reports  to  the  defend- 
ant in  error,  inasmuch  as  the  dav  reports 
were  taken  off  the  wires  on  manifold  paper, 
and  one  copy  thereof  was  delivered  to  the 
State  Journal  Company  and  the  other  copy  to 
the  defendant  in  error.  It  is  true  that  after 
the   Call   Company  began  taking  the  dit- 


628 


NXBRAUA  SUFBXMS  OOUBT. 


patches  the  plafntift  In  error  pat  up  another 
wire  between  Lincoln  and  Omaha,  but  the 
evidence  shows  that  this  was  done  chiefly  to 
provide  additional  facilities  for  taking  care 
of  the  rapid  increase  of  its  oommercial  busi- 
ness. Prior  to  the  time  the  Democrat,  Uie 
predecessor  of  the  Call,  commenced  taJiing 
the  dispatches,  the  day  reports  were  usually 
deliveied  to  the  Journal  Company  about  4 
o  clock  in  the  afternoon,  which  was  no  later 
than  they  are  now  received.  These  reports 
vcre  sometimes  forwarded  to  the  Journal 
Company  by  mail,  but  the  common  practice, 
as  well  as  the  most  convenient  mode  for  the 
telegraph  company,  was  to  send  them  over 
the  wire.  Now  there  is  no  relav  at  Omaha, 
but  the  day  reports  are  received  at  Lincoln 
at  the  same  time  as  in  Omaha ;  but,  so  far  as 
the  proofs  show,  the  trouble  and  expense  to 
the  telegraph  company  were  not  increased  by 
the  change,  but  lessened.  That  formerly  it 
was  under  no  contract  to  deliver  the  day  re- 
ports at  a  particular  hour  is  unimportant, 
inasmuch  as  the  fact  remains  that  there  has 
been  no  substantial  change  in  the  time  of 
delivery  since  the  contract  with  the  pub- 
lishers of  the  Democrat  was  made.  Nor  is 
it  material  that  the  Call  is  an  evening  paper, 
and  the  Journal  is  published  in  the  morn- 
ing, and  that  the  latter  has  no  use  for  the 
day  report  until  late  in  the  afternoon  or 
eight.  There  is  a  total  lack  of  evidence  to 
show  that  these  facts,  or  any  of  them,  in  the 
least  affected  the  expense  or  difficulty  of  per- 
forming the  service.  It  also  appears  bv  the 
testimony  of  Mr.  Cox,  one  of  the  proprietors 
of  the  Call,  and  Mr.  Calhoun,  formerly  roan- 
aging  editor  of  the  Journal,  that  the  day  dis- 
{ patches  appear  regularly  and  in  full  in  the 
ast-named  paper.  It  is  said,  however,  that 
the  Journal  Company,  without  any  extra  cost 
to  it,  might  have  taken  the  dispatches  from 
the  Call,  Instead  of  depending  upon  the  tele- 
graph company.  This  could  have  been  done 
only  to  the  extent  the  Call  uses  them.  Mr. 
Cox  testifies,  and  it  is  undisputed,  that  the 
Call  did  not  always  contain  the  full  report, 
oi  even  half  of  it.  Sometimes  it  is  received 
too  late  for  use  in  tiie  evening  paper.  We 
have  not  overlooked  the  fact  that  the  Call 
contract  contains  a  clause  to  the  effect  that 
the  telegraph  company  should  not  deliver  the 
day  report  to  anv  other  paper  in  Lincoln 
until  after  the  Call  goes  to  press.  This  pro- 
vision is  of  no  validity.  A  telegraph  com- 
pany is  a  common  carrier,  and  must  treat  all 
persons  al  ike.  It  cannot  discriminate  against 
its  patrons,  or  give  one  paper  a  monopoly  of 
the  Associated  Preaa  dispatches.  It  could  no 
more  do  that  than  a  railroad  companv  could 
contract  with  A.  to  carry  his  stock  from 
Li  neon  to  South  Omaha,  and  provide  therein 
tliat  the  stock  of  B.,  consigned  to  the  same 
place  of  destination,  and  carried  on  the  same 
train,  shall  not  be  delivered  until  A*s  stock 
has  been  delivered  and  sold.  Again,  the 
stipulation  in  the  Call  contract  did  not  affect 
the  Journal  Company,  for  the  reason  that  the 
latter  had  no  use  for  the  day  report  until  in 
the  evening.  We  are  convinced  that  the 
services  rendered  the  defendant  in  error,  the 
State  Journal  Company,  as  to  the  day  dis- 
patches,  were  under  like  conditions  as  to 
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costs  and  expense ;  therefore,  upon  the  testi- 
mony of  Mr.  Horton  alone,  the  plaintiff  was 
entitled  to  recover.  The  rule  iS|  where  a 
telegraph  company  charges  one  person  a 
higher  rate  than  it  exacts  from  another  for 
the  transmission  of  dispatches  under  like  con- 
ditions, the  difference  between  the  charges 
is  the  measure  of  damages  the  one  who  has 
been  discriminated  against  is  entitled  to  re- 
cover. Cook  V.  Chicago,  B,  L  d  P.  R.  Co, 
81  Iowa,  551,  9  L.  R.  A.  764,  8  Inters.  Com. 
Rep.  388 ;  aeofieUL  v.  Lake  Shore  db  M.  JS.  IL 
Co.  48  Ohio  St.  571,  64  Am.  Rep.  846 ;  Laui$' 
viUe,  B,  d  8t,  L,  Coneol.  R  Co,  v.  WiUon, 
182  Ind.  517,  18  L.  R.  A.  105 :  Hays  v.  P^n- 
tyltania  Co.  12  Fed.  Rep.  809 ;  SamueU  ▼. 
LouiitOU  d  If.  R.  Co.  81  Fed.  Rep.  57,  4 
Inters.  Com.  Rep.  420.  The  plaintiff  below 
was  entitled  to  a  verdict,  even  though  the 
State  Journal  Companjr  paid  $125  per  mouth 
for  both  the  day  and  night  reports. 

It  will  be  observed  that  the  Call  Company 
was  required  to  pay  for  the  transmission  of 
its  dispatches  at  the  rate  of  f5  per  month  for 
each  100  words,  while  the  State  Journal  was 
charged  for  the  messages  received  by  it  a 
little  over  $1.76  per  month  per  100  words. 
There  is  no  room  for  doubt  that  this  differ- 
ence in  rates  would  constitute  an  unjust  dis- 
crimination against  the  Call  Company,  for 
which  it  would  be  entitled  to  recover  the 
difference  between  the  amount  paid  by  it  and 
the  more  favorable  rates  granted  the  State 
Journal  Company,  were  it  not  for  the  fact 
that  all  the  messages  to  the  two  companies 
were  not  transmitted  by  the  plaintiff  in  er- 
ror under  1  ike  conditions  as  to  service.  What 
were  the  differences  in  conditions  which  af- 
fected the  costs  or  expense  of  the  transmis- 
sion of  the  messages?  The  day  reports,  as 
we  have  already  seen,  were  sent  to  each  of 
the  two  patrons  under  practically  similar 
conditions,  and  at  the  same  time.  As  to  the 
day  reports,  as  we  have  seen,  there  could  be 
no  difference  in  the  costs  or  expense  of  the 
service.  The  night  and  day  messages  or  re- 
ports were  transmitted  under  conditions  ma- 
terially different.  It  was  shown  that  such 
difference  in  conditions  necessarily  made  the 
tolls  charged  for  the  night  reports  less  than 
the  rates  received  for  the  service  rendered  in 
transmitting  the  day  messages  of  the  same 
number  of  words.  I  do  not  agree  with  my 
associates  that  there  was  no  evidence  of  any 
character  showing  to  what  extent  the  differ- 
ence in  conditions  affected  the  telegraph  com- 
pany. On  the  contrary,  I  am  fully  persuaded 
that  there  is  such  evidence  in  the  record,  and 
that  it  shows  the  difference  in  the  rates 
charged  was  not  proportionate  to  the  differ- 
ence in  the  conditions  which  affected  the  ex- 
pense of  performing  the  service.  Mr.  C.  B. 
Horton,  the  witness  already  mentioned,  testi- 
fied upon  this  branch  of  tbe  case  as  follows: 
**  Q,  What,  if  any,  difference  is  there  in  the 
cost  of  operating  or  handling  news  at  night 
and  during  the  aa^, — what  difference  in  cost 
and  in  the  convenience?  State  wherein  it  is. 
A.  In  the  daytime,  as  everybody  knows,  our 
wires  are  loaded  with  important  business, — 
board  of  trade  grain  messages, — and  we  have 
wires  leased  durine  those  hours,  and  they  are 
filled  and  occupiea.    At  night  we  liave  idle 
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wires,  and  we  utilize  them.  A  lower  rate 
hat  always  been  made  in  the  nip[ht  service. 
On  press  reports,  it  is  about  one  to  four, — 
one  of  day  to*  four  at  night.  Q.  One  word 
at  day  to  four  at  night?  A,  Tes,  sir.  I  be- 
lieve that  is  the  rule  in  all  of  our  contracts. 
Q,  Whether  it  is  by  the  word  or  by  the  job? 
A.  Tes,  sir."  The  foregoing  eviaence  was 
sufficient  to  authorize  the  jury  in  finding  the 
difference  in  rates  between  the  day  and  night 
reports.  The  Call  Company  should  not  have 
been  charged  more  than  four  times  the  rates 
charged  for  the  night  messages.  The  differ- 
ence between  the  rates  paid  and  the  tolls 
which  should  have  been  charged  for  service 
rendered  the  defendant  in  error  was  fully 
established  by  the  evidence.  It  paid  $5  for 
each  100  words  daily  per  month,  when  the 
rate  should  have   Men  not  exceeding  $4. 


There  was  therefore  an  unjust  discrimination 
of  $1  per  100  words  per  month,  which 
amounted  to  |15  per  month.  This  sum  was 
overpaid  each  month  for  84  months,  making 
an  aggregate  of  $510,  to  which  should  bo 
added  interest  at  7  per  cent  on  each  payment, 
from  the  date  thereof  until  the  rendition  of 
the  judgment  in  the  court  below,  amounting 
to  $88.80.  So,  under  this  view  of  the  case, 
the  Call  Company  was  entitled  to  a  verdict 
for  at  least  the  sum  of  $503.30,  while  if,  as 
the  telegrai)h  company  contends,  and  tiiere 
is  some  evidence  in  the  report  tending  to 
show,  the  Journal  Company  paid  nothing  for 
the  day  reports,  the  verdict  is  none  too  large. 
The  judgment  should  be  affirmed,  or  at  lenst 
it  should  be  allowed  to  stand  upon  the  de- 
fendant in  error  entering  a  remittitur  for  th« 
amount  the  verdict  is  in  excess  of  $598. 80, 
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!•  The  eanae  of  death  ie  »  qvestioii  fbr 

the  Jury  where  one  witness  testilles  that  it  was 
a  outtinff,  another  that  it  was  tetanus,  and  the 
third  that  it  was  both. 

8*  A  piatol  wound  caaains^  tetanqe,  with 
ffreat  bodily  pain  and  delirium  or  fever,  may  be 
found  to  be  Uio  proximate  cause  of  death  where 
a  person  Insured  acralnst  accidents,  excluding  sui- 
olde,  sane  or  insane,  and  iotentiooai  injuries,  cuts 
his  throat  in  a  period  of  delirium  or  state  of 
frensy  which  is  uncontrollable. 

8*  Statements  made  ae  to  the  canee  of 
death  In  prooft  of  loos  are  not  conclusive, 
althouflrh  they  have  the  probative  foroe  of  solemn 
admissions  under  oath  against  interest. 

(December  a,  ISQl) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  amount  alleged 
to  be  due  on  a  policy  of  accident  insurance. 

The  facts  are  stated  in  the  opinion. 

Before  Caldwell,  Sanborn,  and  Thayer,  dfr- 
euit  Jvdge9, 

Mr,  Cnarlee  OlAitt,  for  plaintiff  in  enor: 

The  court  erred  in  not  rendering  judgment 
for  the  insurance  company  on  ttie  "special 
verdict." 

On  this  policy  there  could  be  no  Judgment 
for  the  beneficiary  unless  the  facts  found  es- 
tablished that  the  insured  did  in  fact  die  from 
an  accidental  injury. 

It  was  incumbent  upon  the  plaintiff  to  show, 
from  all  the  evidence,  that  the  death  of  the  in- 

NOTB.— As  to  proximate  cause  of  death,  see  wAt 
to  Freeman  v.  Mercantile  Hut.  Ace.  Asso.  (Mass.) 
17L.  R.  A.  753;  also  Manufacturer's  Aoa  Indemnity 
Go.  V.  Morgan  (a  a  App.  Stb  C.)  22  L.  R.  A.  ftBOl 
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sured  was  the  result,  not  only  of  external  and 
violent,  but  of  aocideotHl  means. 

Travelers  Ins,  Go.  of  Hartford,  Conn,  ▼. 
MeConkey,  127  Q.  S.  6«6,  82  L.  ed.  811;  Mer- 
rett  V.  Preferred  Maeonic  Mut,  Aeo.  Amo.  98 
Mich.  888. 

The  finding  that  the  "pistol-shot  wound 
was  the  proximate  cause"  of  death  should  have 
been  entirely  disregarded  on  the  hearing  of  the 
motion  for  judgment. 

The  flndinff  was  a  conclusion  of  law. 

IndinnapoUs,  P.  db  C,  R.  Co.  v.  By9h,  101 
Ind.  684;  Dixon  ▼.  Duke,  86  Ind.  484;  PiiU^ 
burgh,  C.  d  Ct,  L,  R  Co.  v.  Spencer,  (^  Ind. 
189;  MilUr  ▼.  Shackleford,  4  Dana,  264;  7 
Bacon,  Abr.  Verdict,  letter  E;  Toledo,  8e.  L.  eft 
K.  G,  R.  Co.  V.  Tapp,  6  Ind.  App.  804;  Thomp- 
son.  Trials,  §  2653;  2  Tidd,  Pr.  807;  Quieen^ 
berry  v.  ArtiM,  1  Duvall,  80;  Poormany,  MilU, 
85  Cal.  118,  95  Am.  Dec.  90;  BoydsUm  v.  Gil^ 
ner,  8  Or.  118;  Van  Wert  v.  Webiier,  8  Ohio  St. 
420;  People  v.  Lothrop,  8  Colo.  428;  Smith  v. 
Loekwood,  18  Barb.  209. 

The  facts  otherwise  found  by  the  Jury  clearly 
show  that  the  pistol-shot  wound  was  not  the 
proximate  cause  of  death. 

The  evidence  shows  that  the  insured  com- 
mitted suicide.  The  finding  that  the  pistol- 
shot  wound  was  the  "proximate  cause"  of 
death  was  contrary  to  the  evidence. 

The  test  of  the  duty  to  direct  a  verdict  is 
whether  the  court  would  be  bound  to  set  a 
verdict  aside  as  against  the  evidence  if  ren- 
dered against  the  ^rty  io  whose  favor  it  was 
directed. 

SchuylkiU  dh  D.  Imp.  db  R.  Co,  ▼.  Muneon,  81 
U.  S.  14  Wall.  442,  20  L.  ed.  867;  Pteaaanis  v. 
Fant,  80  U.  8.  22  WalL  120,  22  L.  ed.  783; 
Marion  County  Comrs,  v.  Clark,  94  U.  8.  284, 
24  L.  ed.  61;  QriggeY,  HousUm,  104  U.  8.  658, 
26  L.  ed.  840;  BagUy  v.  Cleveland  Rotting  Mill 
Go.  21  Fed.  Rep.  159;  Baglfy  v.  Bou)e,  105  N. 
7.  1^1,  59  Am.  Rep.  488;  Bulger  v.  Rosa,  119 
N.  T.  460;  Ltmgley  v.  Daley,  1  8.  Dak.  257. 

Not  one  decision  can  be  found  of  any  English 
or  American  court  of  last  resort  in  which  the 
clause  excepting  "suicide,  sane  or  insane"  has 
been  held  insu£Sclent  to  relieve  the  insurer  from 
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liabilitjfor  self-killing  because  of  tbe  insured 's 
delirious  or  otherwise  uncontrollable  couditiou 
of  mind. 

Bigel<m  v.  Btrkshire  L.  Ins.  Co,  93  U.  8.  284, 
28  L.  ed.  918;  Travelers  Ins.  Co,  of  Hartford, 
Conn.  Y.  McConkep,  127  U.  8.  661,  32  L.  ed. 
808;  Chapman  v.  Republic  L,  Ins.  Co,  4  Ins. 
L.  J.  511;  Riley  v.  Harifwd  Life  d  Annuity 
Ins.  Co,  25  Fed.  Rep.  816;  Degogorza  v.  Knick- 
erbocker L.  Ins.  Co.  65  N.  Y.  282;  BiUings  v. 
Accident  Ins.  Co.  of  North  America,  17  L.  R. 

A.  89,  64  Vt.  78;  Scarth  v.  Security  Mut.  L. 
8oe.  75  Iowa,  846. 

Tbe  pistol-sbot  wound  could  not,  under  any 
possible  circumstances,  as  a  matler  of  law,  have 
been  the  proximate  cause  of  the  cutting  of  the 
throat,  whether  in  a  period  of  delirium  or  state 
of  frenzy,  uncontrollable  because  of  the  great 
pain  and  bodily  suffering  caused  by  the  locJs:]aw. 

Scheffer  V.  Washington  City,  V.  M.  &  O.  8.  B. 
Co.  105  U.  8.  249,  252,  26  L.  ed.  1070,  1071; 
Louisiana  Mut.  Ins.  Co.  y.  Ihoeed,  74  U.  8. 
7  Wall  44,  19  L.  ed.  65;  Iladley  y.  BaxendaU, 
9  Ezch.  841;  /xiwrenee  ▼.  Accidental  Ins.  Co. 
L.  R.  7  Q.  B.  Diy.  221 ;  Pike  v.  Grand  Trunk 

B.  Co.  of  Canada,  89  Fed.  Rep.  255:  Henry  y. 
St.  Louis,  K.  C.  AN.  B.Go.  76  Mo.  289, 48  Am. 
Rep.  762;  West  Mahanoy  Twp.  y.  Watson,  112 
Pa.  574,  56  Am.  Rep.  886. 

The  court  erred  in  its  instructions  as  to  what 
constituted  the  "  proximate  cause"  of  the  in- 
sured's death. 

Louisiana  Mut.  Ins.  Go.  y.  Tieeed,  Scheffer 
▼.  Washington  City,  V.  M.  d  G.  8.  B.  Co.  and 
DeQogorza  y.  Knickerbocker  L.  Ins.  Co.  supra; 
Harris  Y.  TrateUrs  Ins.  Co.  7  Am.  L.  Rey.589; 
Clark  y  State,  S2  Neb.  246;  Milwaukee  dh  St. 
P.  R.  Co.  V.  KeUogg,  94  U.  8.  469,  24  L.  ed. 
256;  Chicago,  8t.  P.  M.  db  0.  R.  Co.  y.  EUioU, 
20  L.  R.  A.  582,  55  Fed.  Rep.  949;  McCarthy 
y.  Travelers  Ins.  Co.  of  Hartford,  Conn.  8  Biss. 
862;  Accident  Ins.  Co.  of  North  America  v. 
Orandal,  120  U.  8.  527.  80  L.  ed.  740;  The 
Clara,  55  Fed.  Rep.  1020:  Streeter  y.  Western 
Union  Mut.  Life  A  Ace.  Soc.  of  United  States, 
65  Mich.  199;  Smith  y.  Accident  Ins.  Co.  L.  R. 
5  Exch.  802. 

Messrs.  Allen  W.  Field  and  Edward  P. 
Holmes  for  defendant  in  error. 

Sanborn,  Circuit  Judge,  deliyered  the 
opinion  of  the  court : 

The  first  question  in  this  case  is  whether 
or  not  the  court  below  should  haye  instructed 
the  jury  to  return  a  yerdict  in  fayor  of  the 
plaintiff  in  error.  The  Trayelers'  Insurance 
Company  of  Hartford  Conn.,  the  plaintiff 
in  error,  insured,  by  its  written  policy,  Dr. 
Leonard  H.  Robbins,  a  physician  of  Lincoln, 
Neb.,  for  a  term  of  one  year,  against  death 
that  should  result  from  "bodily  injuries 
effected  during  the  term  of  this  insurance, 
through  external,  yioleut,  and  accidental 
means  alone,  .  .  .  independently  of  all 
other  causes."  The  policy  proyided  that: 
•*Thi8  insurance  does  not  coyer  disappear- 
ances; noi  suicide,  sane  or  insane;  .  .  . 
nor  accident,  nor  death,  .  .  .  resulting 
wholly  or  partly  .  .  .  from  .  .  . 
disease  or  bodily  infirmity,  hernia,  fits,  yer- 
tigo,  sleepwalking,  .  .  .  intentional  in- 
juries (iritlicted  by  the  insured  or  any  other 
person)." 
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8amucl  M.  Meiick,  the  defendant  in  er- 
ror, as  administrator  of  the  doctor's  estate, 
brought  this  action  on  the  policy,  and  re- 
coyered  a  judgment  in  the  court  below.  In 
his  petition  the  administrator  alleged  that  the 
doctor  died  June  18,  1890,  and  that  his  death 
was  caused  by  an  accidental  shot  wound  in 
his  foot,  which  he  inflicted  upon  himself 
June  1,  1890.  The  answer  denied  this  alle- 
gation, and  alleged  that  his  death  was  causscd 
by  his  cutting  his  own  throat  with  a  scalpel, 
and  that  it  resulted  from  intentional  self- 
inflicted  injury.  The  reply  denied  these  al- 
legations of  the  answer. 

There  was  eyidence  that  the  doctor  aoci- 
dentally  sent  a  bullet  through  the  fleshy  por- 
tion of  nis  foot,  June  1,  1890 ;  that  the  wound 
thus  caused  became  yery  painful, confined  him 
to  his  bed,  caused  a  feyer,  and  gradually  re- 
duced his  strength,  until  he  died,  June  18, 
1890 ;  that  this  gunshot  wound  was  just  such 
an  injury  as  would  naturally  produce  tetanus 
or  lockjaw;  that  the  doctor  and  his  physi- 
cians feared  that  disease  from  the  first,  and 
that  they  used  chloral  and  chloroform  to  re- 
lieye  the  pain  and  ward  off  this  disease :  that 
in  the  early  morning  of  June  18,  1890,  while 
the  deceased  was  alone  in  his  room,  be  was 
seized  with  tetanus ;  that  this  disease  causes 
the  most  excruciating  pains  that  human  be- 
ings eyer  suffer;  that  it  is  fatal  in  a  yast 
majority  of  cases;  that  it  produces  spasms 
or  convulsions,  and  sometimes  causes  death 
by  a  spasm  of  the  larynx,  which  preyents  the 
passage  of  air  through  the  trachea  to  or  from 
the  lungs ;  that  the  doctor  was  found  dead  in 
his  bed,  June  18,  1890,  with  a  scalpel  in  his 
right  hand,   and  his  trachea  and  both  his 
jugular  yeins  cut ;  that  the  tetanus  was  suf- 
ficient to  produce  the  death,  and  the  throat- 
cutting  was  sufiQcient  to  produce  it.     The 
administrator,    who   was  not  a   physician, 
stated  in  his  proofs  of  loss  that  the  insured 
"took  a  knife  and  cut  his  throat;  all  eyi- 
dence shows  that  the  conditions  of  his  mind 
and  his  physical  condition  that  prompted 
the  suicide  was  caused  by  the  shot  wound  ;* 
and  he  testified  that  he  thought  the  loss  of 
blood  from  the  cut  produced  the  death,  but 
he  could  not  say  posit! yely.     On  the  other 
hand,  Dr.  Shoemaker,  who  was  the  attend- 
ing physician,  testified  that  tetanus  was  the 
only  cause  that  he  should  attribute  the  death 
to  in  this  case :  and  Dr.  Hatch,  another  phy- 
sician, in  answer  to  an  inquiry  for  his  opin- 
ion, said :    **  Well,  there  was  conclusiye  eyi- 
dence that  the  man  was  in  the  embrace  of 
tetanic  spasms.    It  is  impossible  for  mortal 
to  tell,  and  no  one  but  the  recording  angel 
will  be  able  to  tell.     He  was  in  the  embrace 
of  tetanic  spasms.     I  think  both.    I  think 
t«tanic  spasms  and  the  cut, — the  two  were 
present  when  breath  left  the  body. " 

Under  this  state  of  the  eyidence,  it  is  as- 
signed as  error  that  the  court  below  refused 
to  instruct  the  jury  to  return  a  yerdict  for 
the  insurance  company ;  and  it  is  contended 
that  the  question  whether  the  shot  wound 
which  caused  the  tetanus,  or  the  throat  cut- 
ting, was  the  proximate  cause  of  the  death, 
was  a  question  of  law  for  the  court. 

In  Milwaukee  d  St.  P.  R.  Co.  y.  Kellogg, 
94  U.  8.  469,  474,  476,  24  L.  ed.  256,  358. 
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•269,  Mr,  Justice  Strong,  who  deliyered  the 
4>pinioQ  of  the  court,  said:  ''The  true  rule 
is  that  what  is  the  proximate  cause  of  an  in- 
jury is  ordinarily  a  question  for  the  jury. 
It  is  not  a  question  of  science  or  of  legal 
knowledge.  .  .  .  In  the  nature  of  things, 
^here  is  in  every  transaction  a  succession  of 
•events,  more  or  less  dependent  upon  those 
preceding ;  and  it  is  the  province  of  a  jury 
.to  look  at  this  succession  of  events  or  facts, 
and  ascertain  whether  they  are  naturally  and 
probably  connected  with  each  other  by  a  con- 
-tinuous  sequence,  or  are  dissevered  by  new 
4ind  independent  agencies,  and  this  must  be 
'determined  in  view  of  the  circumstances  ex- 
isting at  the  time." 

This  opinion  of  the  supreme  court  is  a 

^complete  answer  to  the  contention  of  the 

plaintiff  in  error  here.     Union  Pae,  E.  Co. 

^.  GaUaghan,  6  G.  G.  A.  209,  208,  66  Fed. 

Rep.  988. 

It  is  ur^red  that  this  question  was  for  the 
•court,  and  that  the  court  was  bound  to  de- 
•clare  that  the  cutting  was  the  proximate  ef- 
ficient cause  of  the  death  in  this  case,  be- 
'Cause  the  evidence  was  uncontradicted  that 
the  cutting  was  later  in  time  than  the  shot 
wound,  and  was  sufficient  to  cause  the  death. 
This  position  might  be  maintained  if  the 
•cutting  was  not  itself  produced  by  the  shot 
wound,  and  if  the  evidence  was  uncontra- 
•dicted  that  the  death  would  not  have  occurred 
«s  soon  from  the  tetanus  in  the  absence  of  the 
'Cutting.  But  the  argument  begs  the  primary 
<luestion  in  the  case, — whether  the  cutting 
was  a  cause  of  the  death  at  all.  If  it  neither 
caused  nor  hastened  the  death  of  the  insured, 
then  it  was  in  no  sense  a  cause  of  it;  and, 
Siowever  new  or  sufficient  it  may  have  been 
to  have  caused  it,  it  could  not  relieve  the 
Insurance  company  from  a  death  whose  sole 
«ause  was  the  accidental  injury.  This  ques- 
tion was  peculiarly  one  of  fact.  The  insur- 
ance company  had  agreed  to  pay  the  prom- 
ised indemnity  for  any  death  that  resulted 
from  the  accidental  shot  wound  alone.  The 
•question  was,  what  did  in  fact  cause  the 
•death, — the  shot  wound,  the  cutting,  or  both? 
Kor  would  this  case  be  withdrawn  from  the 
•«fi[ect  of  this  rule  if  the  evidence  upon  this 
<]uestion  was  undisputed,  for  the  question  is 
■always  for  tne  jury  where  a  given  state  of 
facts  is  such  that  reasonable  men  may  fairly 
-differ  upon  it.  It  is  only  when  all  reason- 
able men,  fairly  exercising  their  judgments, 
must  draw  the  same  conclusion  from  an  ad- 
mitted state  of  facts,  that  it  becomes  the  duty 
•of  the  court  to  withdraw  a  question  of  fact 
from  the  jury.  Orand  lYunk  R.  Go.  of  Can- 
dida V.  Ives,  144  U.  8.  408.  417,  86  L.  ed. 
485.  489;  Union  Pac.  B.  Go.  v.  Jarvi,  10  U. 
«.  App.  439.  450,  461,  8  C.  C.  A.  483,  437, 
488,  and  53  Fed.  Rep.  65 ;  Northtoeatem  Fuel 
Co.  V.  Danielson,  12  U.  8.  App.  688,  6  C. 
O.  A.  636.  57  Fed.  Rep.  915;  llUnois 
Gent.  R.  Go.  v.  KeUey,  10  U.  8.  App.  587, 
«44,  ff  G.  G.  A.  689,  598,  58  Fed.  Rep. 
459;  Oulf,  G.  iSb  S.  F.  R.  Go.  v.  Ellis,  10  U. 
«.  App.  640.  644,  4  G.  G.  A.  454,  466,  54 
Fed.  Hep.  481. 

But  the  evidence  in  this  case  was  not 
undisputed.  One  witness  testified  that  he 
thought  the  cutting  was  the  cause  of  the 

JS7  L.  R.  A. 


death,  another  that  tetanus  was,  and  a  third 
that  it  was  both.  It  waa  at  least  doubtful 
what  answer  ou^ht  to  be  given  to  the  ques- 
tion upon  the  evidence.  It  was  by  no  means 
clear  that  no  reasonable  man  could  fairly, 
draw  the  conclusion  that  the  shot  woun(\^ 
and  not  the  cutting,  was  the  cause  of  ths 
death ;  and  the  request  to  withdraw  the  case 
from  the  jury  was  properly  denied. 

A  special  verdict  was  rendered  by  the  jury, 
and.it  is  assigned  as  error  that  the  court  tie- 
low  rendered  judgment  thereon  for  the  de- 
fendant in  error.  Before  entering  upon  the 
discussion  of  this  assignment,  let  us  consider 
what  finding  were  necessary  to  sustain  the 
claims  of  the  respective  parties  to  this  liti- 
gatio?!.  The  administrator  had  alleged  that 
the  shot  wound  was  the  cause  of  the  death, 
and  the  burden  of  proof  was  upon  him  to  es- 
tablish that  fact.  The  insurance  company 
had  denied  this  averment,  and  had  alleged 
that  the  death  was  caused  by  the  suicidal 
throat  cutting;  and  the  administrator  had 
denied  this  allegation.  That  the  death  was 
caused  by  suicide,  or  self-inflicted  injuries, 
or  resulted  from  any  of  the  excepted  causes 
named  in  the  policy,  was  matter  of  defense, 
and  the  burden  of  proof  was  upon  the  insur- 
ance company  to  establish  it.  Again,  where 
it  is  doubtful  from  the  facts  of  a  case  whether 
a  death  was  caused  by  accidental  injuries  or 
by  the  suicidal  act  of  the  deceased,  a  pre- 
sumption of  law  arises  that  the  accident,  and 
not  the  suicidal  act,  was  the  cause.  MaXlory 
V.  Tracers  Ins.  Go.  of  Hartford,  Gonn.  4l1 
N.  Y.  52,  7  Am.  Rep.  410;  Gronkhite  v. 
Traveiers  Ins.  Go.  of  Hartford,  Gonn.  75  Wis. 
116 ;  Travelers  Ins.  Go.  of  Hartford,  Gonn.  v. 
McGonkey,  127  U.  8.  661.  667,  82  L.  ed.  808, 
811. 

The  only  finding,  then,  requisite  to  sustain 
the  administrator's  case  here  was  that  the 
shot  wound  caused  the  death.  It  was  not 
incumbent  upon  him  to  obtain  a  finding  that 
the  cut  pleaded  by  the  insurance  company 
did  not  cause  it ;  that  was  the  necessary  legal 
effect  of  a  finding  that  the  shot  wound  did 
cause  it,  in  the  absence  of  any  further  find- 
ing as  to  the  cause  of  the  death.  On  the 
other  hand,  it  was  necessary  to  the  defenses 
of  the  insurance  company  that  it  should  ei- 
ther prevent  a  finding  that  the  shot  wound 
was  the  cause  of  the  death,  or  procure  an 
affirmative  finding  that  it  was  caused  wholly 
or  partly  by  a  suicidal  act  or  intentional 
self-infiicted  injury.  In  this  state  of  the 
case,  the  court  submitted  to  the  jury  three 
findings  upon  this  question,  and  instructed 
them  to  return  those  which  stated  the  facts 
as  they  found  them.  The  three  proposed 
findings  were : 

**■  (10)  We  find  that  the  pistol  shot  wound 
received  by  the  said  Leonard  H.  Robbins,  on 
the  1st  day  of  June,  1890,  was  an  accident, 
and  one  insured  against  in  said  policy  of  in- 
surance; and  that  said  pistol-shot  wound 
was  the  proximate  cause  of  the  said  Leonard 
H.  Robbins'  death,  on  or  about  the  18th  day 
of  June,  1890. " 

**  (8)  We  find  that  on  or  about  the  18th 
day  of  June,  1890,  after  being  confined  to 
his  bed  from  the  effects  of  said  wound,  tet- 
anus or  lockjaw  had  set  in,  superinduced 
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and  canted  by  said  pistol-shot  wound ;  and 
that  the  said  Leonard  H.  Robbins,  while  in 
a  state  of  frenzy  and  delirium,  and  in  the 
agonies  of  tetanic  convulsions,  caused  bv 
said  wound,  seized  a  scalpel,  and  cut  his 
throat;  and  that  death  followed  from  the 
two  causes  combined ;  but  whether  or  not 
the  said  Leonard  H.  Robbins  died  from  loss 
of  blood  resulting  from  said  cut  in  the  throat, 
or  from  tetanic  convulsions  or  lockjaw,  we, 
the  jury,  are  unable  to  determine. " 

"  (18)  We  find  that  the  wound  inflicted  by 
the  said  deceased  with  a  scalpel  was  a  mortal 
wound,  and  that  the  same  caused  the  death 
of  said  Robbins.  ^ 

It  will  be  seen  that  the  tenth  finding  was 
that  the  shot  wound  was  the  cause  of  the 
death,  the  eighth  was  that  the  shot  wound 
and  the  throat  cutting  together  caused  the 
death,  and  the  eighteenth  was  that  the  throat 
cutting  alone  caused  it.  The  jury  returned 
the  tenth  finding,  and  rejected  the  eighth 
and  eighteenth.  In  effect  they  thus  found 
tiiat  the  pistol-shot  wound  caused  the  death, 
and  that  the  cutting  neither  caused  or  as- 
sisted to  cause  it.  This  was  certainly  as 
conclusive  of  this  question  as  a  general  ver- 
dict for  the  administrator,  and  fully  author- 
ized the  judgment  in  his  favor. 

The  jury  also  made  the  following  findings 
with  reference  to  the  cutting  of  the  throat : 

**  (8)  We  find  that  the  wound  inflicted  on 
the  throat  of  the  insured  was  sufficient  to 
produce  death,  independent  of  any  and  all 
other  causes ;  and  we  further  find  that  teta- 
nus, suffered  by  the  insured,  superinduced 
by  the  pistol-shot  wound,  was  sufficient  to 
produce  death,  independent  of  all  and  any 
other  causes.'' 

**  (9)  We  find  that  the  insured,  Leonard 
H.  Robbins,  cut  his  own  throat  with  a  scal- 
pel, to  end  great  and  excruciating  pains 
which  he,  the  said  Robbins,  was  then  suffer- 
ing from  the  effects  of  the  pistol-shot  wound 
in  his  foot. " 

"(11)  We  find  that  the  cutting  of  his 
throat  by  Leonard  H.  Robbins  was  an  act 
caused  by  physical  pain  and  suffering,  which 
he  was  unable  to  resist  or  control,  resulting 
from  the  wound  in  the  foot ;  whether  volun- 
tary or  involuntary,  we,  the  jury,  are  un- 
able to  decide." 

It  is  said  that  the  ninth  finding— that  the 
insured  cut  his  own  throat  with  a  scalpel, 
to  end  great  and  excruciating  pains — is  a 
finding  of  iLtentional  self-destruction,  and 
is  a  bar  to  any  judgment  for  the  adminis- 
trator under  the  clause  of  the  policy  which 
excepts  death  by  suicide.  It  is  a  conclusive 
answer  to  this  proposition  that  the  jury  re- 
fused to  find  that  the  cutting  either  caused 
or  contributed  to  the  death,  and  did  find  that 
the  shot  wound  caused  it ;  hence  whether  the 
cutting^  was  intentional  or  unintentional  be- 
comes immaterial,  since  it  had  no  part,  ac- 
cording to  this  verdict,  in  producing  the 
death. 

The  exception  to  the  action  of  the  court  in 
rendering  judgment  upon  the  findings  of  the 
Jury  cannot  be  sustained. 

The  objection  that  the  findings  of  the  jury 
are  contrary  to  the  weight  of  the  evidence 
cannot  be  considered  by  this  court.     In  an 
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action  at  law,  this  is  a  court  for  the  correc- 
tion of  the  errors  of  law  of  the  court  belo^ 
only.    There  was,  as  we  have  already  beld» 
sufficient  evidence  to  warrant  the  submiasioik. 
of  the  question  of  proximate  cause  to  th» 
jury  in  this  case.     The  court  below  submit- 
ted no  error  in  weighing  this  evidence  ;  that 
duty  was  performed  by  the  jury,  and  not  by 
the  court ;  and  hence  there  is  no  ruling  of 
the  court  in  that  regard  for  us  to  review^ 
and  it  is  not  our  province  to  review  and  cor- 
rect the  findings  of  the  jury  on  questions  of 
fact  properly  submitted  to  them.     Gulf,  G. 
A  8.  F.  B.  Go.  V.  Ellis,  4  C.  C.  A.  454,  456, 
10  U.  S.  App.  640,  64  Fed.  Rep.  481 ;  Ztn- 
coln  V.  Sun   vapor  Street- Light  Go.  8  C.    C^ 
A.  258,  257,  258,  69  Fed.  Rep.  756. 

The  conclusions  we  have  thus  reached 
upon  the  evidence  and  the  findings  of  the 
jury  render  it  unnecessary  to  considTer  in  thi» 
case  the  vexed  question,  exhaustively  dis- 
cussed in  the  briefs  of  counsel,  whether  th» 
throat  cutting  was  suicidal  or  accidental, 
with  the  intent  of  self-destruction  or  witlk 
the  intent  to  cure  or  mitigate  a  mortal  mal- 
ady. 

it  is  assigned   as  error   that   the    court 
charged  the  jury,  in  effect,  that  if  they  found 
that  the  pistol  shot  wound  was  an  accident, 
that  the  wound  caused  tetanus,  great  bodily- 
pain,  and  delirium  or  fever,  and  that,  while- 
in  that  state  of  fever  and  delirium,  the  in- 
sured cut  his  own  throat,  being  impelled 
thereto  by  the  intense  agony  caused  by  said 
wound,  which  the  deceased  was  unable  to 
resist  or  overcome,    then  the  shot  wound 
might  be  considered  a  proximate  cause  of 
this  injury ;  and  that  if,  in  a  period  of  de- 
lirium or  a  state  of  frenzy,  uncontrollable^ 
because  of  the  great  pain  and  bodily  suffer- 
ing caused  by  the  lockjaw  that  was  produced 
by  the  shot  wound,  he  cut  his  own  throat 
with  a  scalpel,   from  the  direct  effects  of 
which  he  died,  they  might,  notwithstanding, 
find  that  the  proximate  cause  of  the  deat^ 
was  the  pistol-shot  wound  accidentally  re- 
ceived in  the  foot.     If  this  charge  was  erron- 
eous, it  is  difficult  to  see  how  the  plainiiff 
in  error  could  have  been  prejudiced  by   it, 
in  view  of  the  refusal  of  the  jury  to  sustaiz^ 
by  their  findings  its  defense  that  the  cutting 
either  caused  or  contributed  to  cause  tbi^ 
death.      As,  however,  the  claim  is  strenu- 
ously urged  that  it  must  have  infiuenced  the- 
jury,  we  proceed  to  consider  it.     The  criti- 
cism made  of  this  charge  was  that  the  pistol- 
shot  wound  was  too  remote  from  the  cutting: 
and  the  death  to  be  considered  as  the  mov- 
ing cause  of  either,  and  that  the  court  should 
have  told  the  jury  that  it  must  appear  fron^ 
the  evidence  that  the  cutting  of  the  deceased's- 
throat  was  the  natural  and  probable  conse- 
quence of  the  shot  in  the  foot,  and  ought  to 
have  been  foreseen  in  the  light  of  attending 
circumstances,  and  that  it  niust  appear  that 
the  death  naturally  followed  from  the  shot 
wound,  without  the  intervention  of  some  act 
of  the  deceased  not  reasonably  to  be  expected, 
before  they  could  find  that  the  shot  wound 
was  the  proximate  cause  of  the  death.     The- 
question  whether  or  not  the  court  ought  to 
have  given  to  the  jury  the  general  rules  of 
law  on  the  subject  of  proximate  cause  env 
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bodied  in  this  criticism  is  not  before  this 
courts  because  the  plaintiff  in  error  did  not 
request  the  court  below  to  gWe  them;  they 
were  merely  urged  arguendo  in  the  exceptions 
to  the  charge.  The  only  question  here  is 
whether,  in  the  state  of  the  case  set  forth  in 
this  instruction,  the  pistol-shot  wound  was 
so  remote  from  the  injury  inflicted  by  the 
cutting  and  the  death  that  it  could  not  be 
found  to  be  their  efficient  or  moving  cause. 
The  proximate  cause  has  been  so  lately  de- 
tined  and  the  rules  for  its  discovery  so  fully 
stated  by  this  court  that  it  is  only  necessary 
to  refer  to  CJiicago,  8i.  P.  M,  A  O,  R,  Co.  v. 
FAliott,  6  C.:C.  A.  847,  55  Fed.  Rep.  949, 
20  L.  R.  A.  582 ;  Union  Pae.  R.  Co.  v.  CaU 
laghan,  6  0.  C.  A.  205,  56  Fed.  Rep.  988; 
and  Missouri  Pae.  R.  Co.  ▼.  Moseley,  o  0.  C. 
A.  641,  57  Fed.  Rep.  921,  for  our  views  of 
the  law  upon  this  subject.  In  the  last  case 
we  said  that :  **  The  proximate  cause  is  not 
always,  nor  generally,  the  act  or  omission 
nearest  in  time  or  place  to  the  effect  it  pro- 
duces. In  the  sequence  of  events  there  are 
often  many  remote  or  incidental  causes  nearer 
in  point  of  time  and  place  to  the  effect  than 
the  efficient  moving  caifse,  and  yet  subordi- 
nate to  it,  and  often  themselves  influenced, 
if  not  produced,  by  it."  Page  925,  57  Fed. 
Rep.  Hnd  page  641,  6  C.  C.  A. 

And  in  Chicago,  8i.  P.  M.  dt  0.  R,  Co,  v. 
Elliott,  supra,  we  said  :  ''Obviously,  the  re- 
lations of  causes  to  thei^  effects  differ  so 
widely,  and  are  so  varioui,  that  no  fixed  line 
can  be  drawn,  that  will  in  each  case  divide 
the  proximate  from  the  remote  cause.  The 
best  that  can  be  done  is  to  carefully  apply 
ibe  rule  of  law  to  the  circumstances  of  each 
case,  as  it  arises."  Page  952,  55  Fed.  Rep. 
and  page  847,  5  0.  0.  A.  and  20  L.  R.  A. 
585. 

The  question  presented  by  this  instruction 
is,  like  most  questions  involving  this  doc- 
trine of  proximate  caitee,  perpfexing  and 
difficult ;  but  after  as  careful  a  consideration 
as  we  are  able  to  give  to  the  supposed  case 
stated  in  this  instruction,  in  the  light  of  the 
authorities  and  the  exhaustive  arguments 
presented  by  counsel,  we  are  unwilling  to 
say  that  the  wound  in  the  foot  might  not 
have  been  the  efficient  cause  of  the  death  un- 
der the  facts  and  circumstances  there  set 
forth.  It  must  be  borne  in  mind  that  the 
doctrine  of  proximate  cause  has  a  different 
relation  to  an  action  for  negligence  from 
that  which  it  bears  to  a  contract  to  indemnify 
for  the  result  of  a  gi  ven  cause.  In  the  former 
it  measures  the  liability,  while  in  the  latter 
the  contract  fixes  the  extent  of  the  liability. 
In  an  action  for  negligence  the  liability  ex- 
tends only  to  the  natural  and  probable  con- 
sequences of  the  negligent  act.  In  the  case 
in  hand  the  contract  is  to  indemnify  the 
insured  against  death  that  shall  result  with- 
in ninety  days  from  accidental  bodily  in- 
1  uries  alone.  The  company  was  undoubted  ly 
liable  under  this  contract  lor  the  death  of  the 
insured  if  that  death  did  in  fact  result  from 
the  accidental  shot  wound  alone.  The  cru- 
cial question  was  whether  or  not  it  did  in 
fact  so  result,  and  the  doctrine  of  proximate 
cause  was  applicable  to  this  case  onlv  to  aid 
in  finding  a  just  answer  to  this  Question,  and 
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not  to  measure  the  liability  which  the  con- 
tract had  fixed. 

The  authority  chiefly  relied  on  to  sustain 
the  exception  to  his  instruction  is  Seheffer  v. 
Wasfiington  City,  V.  M.  db  G.  8.  R.  Co.  105 
U.  S.  249,  26  L.  ed.  1070.  That  was  an  ac- 
tion for  negligence.  The  plaintiff  was  in- 
jured in  a  railroad  wreck.  The  complaint 
alleged  that  the  injury  caused  phantasms, 
illusions,  and  forebodings,  which  eventually 
prostrated  the  reasoning  powers  of'  the  as- 
sured, and  caused  him  to  take  his  own  life 
eight  months  after  the  injury.  The  supreme 
court  declared  that  the  original  injury  was 
too  remote  to  be  deemed  the  proximate  cause 
of  the  death,  and  that  the  act  of  self* destruc- 
tion was  a  new  intervening  cause  which 
must  be  held  responsible  for  it.  But  it  is 
far  from  following  from  this  decision  that 
if  the  railroad  company  had  contracted  to 
indemnify  Mr.  Seheffer  against  a  death  that 
resulted  from  that  wreck,  and  the  injury 
there  received  had  confined  him  to  his  bed, 
had  worn  and  exhausted  him  with  pain,  and 
then  caused  an  agony  of  delirium  and  fever 
that  irresistibly  impelled  him  to  take  his 
own  life  only  eighteen  days  after  the  injury, 
that  court  or  any  court  would  have  declared 
the  injury  too  remote  to  be  deemed  the  effi- 
cient cause  of  the  death.  So,  in  Streeier  v. 
Western  Union  Mut.  Life  d  Ace.  8oe.  of 
United  Slates,  65  Mich.  199,  cited  by  coun- 
sel, where  the  insured  received  an  injury  at 
the  base  of  his  brain  from  a  fall  on  the  side- 
walk, complained  of  pains  in  his  head, 
changed  his  demeanor,  and  after  six  weeks 
shot  himself  at  a  time  when  some  of  the  wit- 
nesses testified  that  he  was  unable  to  control 
his  physical  actions,  the  court  held  that  the 
fall  was  too  remote  and  unconnected  with  the 
act  of  self-destruction  to  stand  as  its  moving 
cause.  But  it  is  unprofitable  to  review  the 
cases.  In  these  and  other  cases  cited  for 
plaintiff  in  error  the  original  negligence  or 
accident  is  so  much  further  removed,  so  much 
more  disconnected,  from  the  fatal  effect  than 
the  shot  wound  in  this  case  is  from  the  cut- 
ting, that  they  form  no  criterion  for  its  de 
termination. 

In  the  case  in  hand  the  original  cause  is 
near  in  time, — only  eighteen  days  from  the 
fatal  effect ;  while  in  the  Seheffer  Case  it  was 
eight  months,  and  in  the  Streeter  Case  six 
weeks,  from  it.  In  this  case  the  sequence  of 
events  is  neither  unnatural  nor  improbable, 
and  the  chain  of  causation  seems  to  us  un- 
broken. It  was  not  unnatural  nor  improba- 
ble that  the  shot  wound  in  the  foot  should 
produce  great  pain  and  fever.  It  was  not 
unnaturainor  improbable  that  it  should  pro- 
duce tetanus,  and  that  tetanus  should  produce 
uncontrollable  pain,  fever,  and  delirium.  It 
was  neither  unnatural  nor  improbable  that 
a  man  in  the  torture  of  uncontrollable  agony 
and  in  a  delirium  or  fever  should  be  irre- 
sistibly impelled' to  do  himself  an  injury  in 
an  attempt  to  abate  his  suffering,  or  that,  if 
he  was  a  phvsician,  and  familiar  with  the  use 
of  a  scalpel,  near  at  hand,  he  should  seize 
and  use  that  to  relieve  his  pain.  The  uni- 
versal practice  of  providing  such  sufferers 
with  constant  attendants,  in  order  to  prevent 
just  such  accidents,  is  convincing  proof  that 
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this  was  neither  an  unnatural  nor  an  improb- 
able consequence  of  the  excruciating  torture 
ot  the  lockjaw  that  the  shot  wound  produced. 
We  are  forced  to  the  conclusion  that,  if  the 
jury  found  the  facts  as  stated  in  this  instruc- 
tion, they  might  well  find  that  the  shot 
wound  was  the  efficient  cause  which  set  in 
motion  the  tiain  of  events  that  in  their  nat- 
ural sequence  produced  the  cuttinir  and  the 
death, — the  causa  causans  without  which  nei- 
ther would  have  been.  But  it  is  said  that 
this  view  is  erroneous,  because  the  cutting 
was  a  new  and  sufficient  cause  of  the  death, 
which  intervened  between  the  shot  wound 
and  the  fatal  result,  and  thus  became  itself 
its  proximate  cause.  This  position  is  unten- 
able, because  in  the  state  of  facts  set  forth  in 
this  instruction  the  cutting  was  not  a  new 
'Cause,  nor  a  cause  independent  of  the  orig- 
inal efficient  cause,  — the  shot  wound.  It  was 
only  an  effect  of  that  cause, — an  incidental 
means  produced  and  used  Iw  the  original 
moving  cause  to  produce  its'nital  effect.  In 
the  absence  of  t^e  shot  wound  the  cutting 
would  never  have  been.  That  was  dependent 
<entirelv  for  its  existence  and  for  its  effect 
upon  the  original  accident,  and  was  a  mere 
.  link  in  the  chain  of  causation  between  that 
and  the  death.  The  intervening  cause  that 
will  prevent  a  recovery  for  a  death  which 
results  from  an  accidental  bodily  injury  in- 
demnified against  by  contract  must  be  a  new 
and  independent  cause,  which  interrupts  the 
natural  sequence  of  events,  turns  aside  their 
course,  prevents  the  natural  and  probable  re- 
sult of  the  original  accidental  injurv,  and 
produces  a  different  result,  that  could  not 
reasonably  be  anticipated.  It  may  not  be  a 
mere  effect  of  that  injury,  produced  by  it, 
«nd  dependent  upon  it  for  both  its  existence 
«nd  its  effect.  Uni&n  Pac,  R.  Co.  v.  Col- 
laghan,  6  C.  C.  A.  205,  66  Fed.  Rep.  988, 
994 ;  Milwaukee  A  St,  P,  B.  Oo.  v.  Kellogg, 
94  U.  S.  469.  475,  24  L.  ed.  256,  259.  If  the 
jury  found  that  the  facts  were  as  they  were 
stated  in  this  instruction,  the  cutting  was 
neither  a  new  cause  nor  a  cause  independent 
of  the  shot  wound,  but  a  mere  effect  of  it. 
Therefore,  it  could  not  have  been  the  proxi- 
mate or  moving  cause  of  the  death. 

For  the  reasons  already  given  in  the  affirm- 
ance of  the  instruction  we  have  been  consid- 
•ering,  there  was  no  error  in  the  refusal  of 
the  court  to  give  the  counter  instruction  re- 
quested by  counsel  for  the  plaintiff  in  error, 
to  the  effect  that  the  jury  could  not  find  that 
the  wound  inflicted  by  the  scalpel  was  caused 
by  the  shot  wound,  and  that,  if  thev  found 
the  wound  inflicted  with  the  scalpel  was  a 
mortal  wound,  they  could  not  find  that  the 
shot  wound  was  a  cause  of  the  death. 

Complaint  is  made  that  the  court  below 
refused  to  give  four  elaborate  instructions 
upon  the  burden  of  proof,  requested  by  coun- 
sel for  plaintiff  in  error.  But  in  its  charge 
the  court  told  the  jury  that,  to  entitle  the 
plaintiff  to  recover,  it  wa#  necessary  for  them 
to  find  from  the  evidence  that  the  death  of 
the  assured  was  proximately  caused  by  such 
an  accident  as  was  covered  by  the  terms  of 
the  policy ;  that  it  was  the  duty  of  the  de- 
fendant in  error  to  establish,  by  a  prepond- 
eranoe  of  proof,  the  truth  of  every  affirmative 
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proposition  which  it  was  necessary  for  hira 
to  show,  in  order  to  justify  a  recovery  ;  and 
that  they  could  not  base  any  of  their  findings 
upon  conjecture.     In  view  of  the  fact  that 
the  court  submitted  the  crucial  questions  in 
the  case — whether  or  not  the  shot  wound  was 
the  proximate  cause  of  the  death,  and  whether 
or  not  the  cutting  of  the  throat  either  caused 
or  contributed  tothe  death — to  the  jury  by 
special  proposed  findings  on  these  questions, 
in  accordance  with  the  respective  claims  of 
the  parties  in  their  pleadings,  we  are   per- 
suaded that  there  was  no  error  in  the  refusal 
of  the  court  to  charge  more  at  length  upon 
the  burden  of  proof.    The  rule  of  law   was 
fairly  stated,  and,  where  this  is  done  in  the 
general  charge,  there  is  no  error  in  a  refusal 
to  give  instructions  upon  the  same  subject 
requested  by  counsel.     Union  Pan.   22.    Co. 
V.  Jami,  10  U.  8.  App.   489,  453,  8  C.    C. 
A.  488,  489,  and  58  Fed.  Rep.  65 ;  Qutf,  G. 
<ft  8.  F,  R  Oo.  V.  WashingUm,  4  U.  S.  App. 
121,  1  0.  C.  A.  286,  and  49  Fed.  Rep.  347. 
It  is  assigned  as  error  that  the  court  in- 
structed the  jury  with  reference  to  the  sUite- 
ments  in  the  proof  of  loss  tiiat  "  the  deceased, 
Leonard  H.  Robbins;  took  a  knife,  and  cut 
his  throat.    All  evidence  shows  that  the  con- 
dition of  his  mind  and  his  physical  condi- 
tion, that  prompted  the  suicide,  was  caused 
by  the  shot  wound,** — that  they  were  at  lib- 
erty, in  determining  the  cause  of  death,  to 
consider  this  statement  of  the  defendant  in 
error,  but  that  it  was  not  in  any  manner  con- 
clusive upon  him ;  that  they  should  only 
give  to  it  such  weight  as  they  thought  it 
might  be  entitled  to  receive ;  that,  whatever 
cause  of  death  might  have  been  alleged  in 
the  proof  of  death,  he  was  at  liberty,  on  the 
trial,  to  show  that  the  death  resulted  from 
some  other  or  different  cause;  and  that,   in 
determining  the  cause  of  death,  thev  should 
be  governed  by  all  the  evidence  that  Lad  been 
introduced  upon  that  question.    The  bettei 
rule  upon  this  subject  is  that  statements  oi 
this  nature  in  proofs  of  loss  are  binding  and 
conclusive  upon  the  party  who  makes  them 
until,  by  pleading  or  otherwise,  he  gives 
the  insurance  company  reasonable  notice'that 
he  was  mistaken  in  his  statement,  and  that 
he  will  endeavor  to  show  that  the  death  was 
the  result  of  a  different  cause  from  that  stated 
in  his  proofs.     After  the  insurance  company 
has  received  due  notice  of  this  fact,    the 
proofs  have  the  probative  force  of  solemn  ad- 
missions under  oath  affainst  interest,  but  they 
are  not  conclusive.    Mutual  Ben,  L,  Jns.  Co. 
▼.  Newton,  89  U.  8.  22  Wall.  82,  22  L.  ed. 
793 ;  Keels  v.  Mutual  Reserve  Fund  Life  As». 
29  Fed.  Rep.  198,  201 ;  McMaster  v.  Iwur- 
anee  Oo.  of  JXorth  America,  55  N.  Y.  222,  2*>8, 
233,  14  Am.  Rep.  289 ;  Parmelee  v.  Iloj^man 
F.  Ins.  Oo.  54  N.  Y.  198.     There  was  noth 
ing  in  the  charge  of  the  court  in  conflict 
with  this  rule.    Ample  notice  of  the  claim 
of  the  defendant  in  error  that  the  death  wna 
not  caused  by  suicide  was  ffiven  in  the  plead- 
ings, and  the  proof  itself  disclosed  the  claim 
that  the  cutting  was  an  effect  of  the  acci- 
dental shot  wound.     The  court,  it  is  true, 
declared  that  this  statement  was  not  in  any 
manner  conclusive ;  but,  if  it  was  conclusive, 
it  was  conclusive  in  every  manner.     Tha 
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«ourt  told  the  Jury  that  they  should  only 
give  it  such  weight  as  they  thought  it  was 
entitled  to  reoeive ;  but  there  was  no  error 
In  this,  for  the  presumption  is  that  they 
thought  it  was  entitled  to  receive  its  lawful 
probative  force.  The  fact  is  that  there  is  no 
positive  error  in  the  charge  the  court  gave 
here.  The  real  complaint  of  counsel  is  that 
the  court  did  not  also  charge  the  jury  that 
the  weight  which  they  should  give  to  the 
€tatement  was  that  of  a  solemn  admission  un- 
der oath  afi:ainst  interest.  Undoubtedly,  the 
•court  would  have  so  charged  if  its  attention 
had  been  called  to  it,  and  it  had  been  re- 
quested so  to  do.  It  was  not.  The  question 
was  not  presented  to  it,  and  was  not  ruled 
upon,  ana  cannot  now  be  successfully  urged 
upon  our  consideration. 
Finally,  it  is  insisted  that  the  court  erred 


in  directing  the  jury  to  find  the  special  ver- 
dict Upon  an  examination  of  the  record, 
however,  we  discover  that  no  objection  to 
this  course  of  proceeding  was  made  at  the 
trial.  On  the  oUier  hand,  counsel  for  the 
plaintiff  in  error  requested  the  court  to  sub- 
mit four  special  questions  to  the  jury,  and 
his  only  exceptions  relative  to  this  subject 
were  to  the  refusal  of  the  court  to  submit  his 
questions,  and  to  the  statement  of  facts  in 
certain  of  the  proposed  flndines  it  did  sub- 
mit. The  court  below,  thereiore,  was  not 
called  upon  to  rule  upon  this  question,  and 
there  is  no  ruline  here  for  us  to  review. 

ThejudftMni  behto  muBi  be  affirmed,  with 
costs ;  and  it  is  so  ordered. 

Rehearing  denied. 
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^Held  that*  upon  the  ftkets  stated  In  the 
eomplaint*  the  eaae  eemes  within  the 
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role  that  where  tbe  drawee  of  a  Un  of  ex- 
obange,  or  the  banker  upon  whom  a  check  has 
been  drawn,  pays  a  check  or  blU  upon  which  the 
drawer*!  sUrnature  has  been  fonred^he  cannot 
reooyer  back  the  amount  if  the  party  to  whop 
he  paid  it  was  a  bona  flde  holder. 

(February  I,  IflSS.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Municipal  Court  for  the  City  of  Min- 


NOTB.— I>rairee*8  duty  to  know  9fonatum  of  dronoer. 
L  Duty  of  tHintc 

a.  In  o^nerdL 

b.  Neglioenee  or  fanOt  of  VfOiriM  fitiUjMimQ  pay- 

menu 
TL  Duly  of  other  partiea, 

1.  Duty  of  banfk, 

a.  IngeneroL 

The  above  case  of  Gsbmahia  Bank  ov  Mnm- 
Apous  T.  Boutbll  is  lo  accord  with  the  general 
doctrine  thouiph  the  viirorons  diesentlng  opinion 
l8  not  without  some  support.  As  between  the 
bank  and  its  depositOTS  it  Is  clearly  established 
that  a  bank  paying  checks  purporting  to  be  drawn 
by  him  must  know  the  signature  and  takes  the 
risk  of  its  forgery  and  must  bear  the  loss  if  his 
subsequent  negligeDce  does  not  shift  it  upon  him. 
As  to  this,  see  note  to  First  Nat^  Bank  of  Birming- 
ham ▼.  Allen  (Ala.)  ante,  420. 

In  Bank  of  Bu  Albans  ▼.  Fsrmezs  k  Mechanics 
Bank  (1888)  10  Y t.  141, 88  Am.  Dec.  188,  it  was  held 
that  a  drawee  bank  which  paid  a  forged  check  to 
another  bank  could  not  on  discovering  the  forgery 
about  two  months  afterwards  recover  back  the 
money.  This  decision,  however,  seems  to  be  baaed 
00  the  effect  of  the  delay  in  discovering  the  for- 
gery rather  than  upon  the  general  rule  whioh  re- 
quires the  drawee  to  know  the  drawer*s  signature. 
The  fact  that  the  bank  obtaining  payment  had 
bought  tbe  check  of  a  stranger  appeared  in  the 
case  and  although  not  discussed  may  have  had 
some  weight  in  preventing  the  court  from  basing 
the  decision  on  the  rule  that  a  drawee  having 
paid  a  forged  oheck  cannot  recover  back  the 
money. 

The  general  rule  requiring  the  drawee  to  know 
the  drawer's  signature  is  as  old  as  the  case  of  Price 
T.  Neale  (1762)  3  Burr.  1364, 1  W.  Bl.  880,  in  which  a 
bona  ilde  holder  who  took  a  draft  on  the  faith  of 
an  acceptance  and  obtained  payment  thereof  was 
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held  entitled  to  retain  the  money.  But  the  doc- 
trine has  not  been  confined  to  the  protection  of 
bona  flde  holders  who  have  been  mislead  by  the 
drawee  or  induced  by  him  to  purchase  the  forged 
instrument. 

Thus  in  the  case  of  Levy  v.  Bank  of  the  United 
States  (1808)  1  Binn.  27, 4  DaU.  284,  it  was  held  that  a 
bank  receiving  a  forged  check  upon  itself  and 
crediting  it  as  a  deposit  of  cash  was  bound  thereby 
and  could  be  compelled  to  recognise  the  depo6ttor*s 
right  to  the  credit  although  the  forgery  was  dis- 
covered the  same  day.  Tt  was  further  held  that  a 
mere  promise  of  the  depositor  under  misconcep- 
tion of  his  rights  when  urged  to  give  his  check  to 
the  bank  for  the  amount  on  the  grround  that  the 
check  deposited  was  forged,  that  if  it  was  forged 
he  would  consider  it  no  deposit,  was  not  Mndina 
upon  him  when  he  did  not  comply  with  the  de- 
mand to  refund. 

The  general  doctrine  is  also  asserted  In  Oommer- 
oiai  ft  Farmers*  Nat.  Bank  v.  First  Nat.  Bank  of 
Baltimore  a888)  80  Md.  11, 96  Am.  Dec.  564,  where  it 
is  held  that  a  drawee  which  pays  a  forged  check 
through  the  clearing  house  must  bear  the  loss  so 
far  as  the  ooUecting  bank  has  innocently  paid  out 
the  proceeds.  But  its  right  to  the  balance  of  tbe 
proceeds  remaining  in  the  collecting  bank  was 
conceded. 

The  same  ^petrlne  that  a  drawee  bank  is  bound 
to  know  the  signature  of  the  drawer  of  a  check 
and  cannot  recover  from  a  bank  to  which  it  was 
paid  is  also  decided  in  First  Nat.  Bank  of  Carthage 
V.  Yost  (1800)  84  N.  T.  8.  R.  ISO,  in  which  the  bank 
obtaining  payment  had  previously  bought  the 
checks. 

Likewise  in  Salt  Springs  Bank  v.  Syracuse  Sav. 
Inst.  (1868)  62  Barb.  101,  the  drawee's  payment  of  a 
forged  check  with  a  forged  acceptance  by  its  cash- 
ier was  held  to  throw  the  loss  on  the  bank,  and 
that  it  could  not  recover  the  money  from  the 
payee  bank  which  had  '*ashed  it. 


See  also  41  L.  R.  A.  584,  695;  44  L.  R.  A.  131 
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neapolis  in  fa^or  of  defendaDts  Id  an  action 
brought  to  recover  the  amount  which  had 
been  paid  by  plaintiff  upon  a  forged  check 
brought  against  it  and  indorsed  by  the  defend- 
ants.   Affirmed. 

The  facts  are  stated  in  the  opinions. 

Mr,  C.  O.  Laybonm*  for  appellant: 

The  modern  doctrine  undoubtedly  is  that 
where  the  payee,  holder,  or  presenter  of  the 
forged  paper  has  himself  been  in  default,  or  if 
he  has  himself  been  guilty  of  negligence  prior 
to  that  of  the  drawee  bans,  or  if  by  any  act  of 
his  own  he  has  at  all  contributed  to  induce  the 
bank's  negligence,  then  he  may  lose  the  right 
to  cast  his  loss  upon  the  bank. 

Morse,  Banks  &  Banking,  g  466. 

If  both  parties  are  innocent  equally,  or  both 
negligent  equally,  or  the  holder  chiefly  negli- 
gent, the  bank  may  recover. 

2  Morse,  Banks  &  Banking,  §  466,  pp.  744, 
776;  EUis  v.  OhioLife  Ins.  db  T.  Co.  A  Ohio 
Bt.  628,  64  Am.  Dec.  610. 

Unless  the  drawee's  mistake  as  to  the  signa- 
ture of  the  drawer  has  caused  the  holder  some 
loss,  or  the  paper  has  b^n  taken  by  a  bona  fide 
holder  subsequently  to  acceptance  by  the 
drawee,  the  latter  should  not  be  held  absolutely 
to  a  knowledge  of  his  correspondent's  signa- 
ture. 

McKleray  v.  Southern  Bank  of  Kentucky,  14 
La.  Ann.  462,  74  Am.  Dec.  488. 

If  the  loss  can  be  traced  to  the  fault  or  neg- 
ligence of  either  party,  it  shall  be  fixed  on  him. 

Otoueester  Hank  v.  Saletn  Bank,  17  Mass.  42. 

He  through  whose  means  a  loss  happened, 
abould  sustain  it,  although  innocent,  rather 


than  he  who  is  not  wholly  innocent  but  wlioUj 
without  the  imputation  of  negligence. 

First  Nat.  Bank  of  I^eavenworth  v.  Tappan, 
6  Ean.  466,  7  Am.  Rep.  56a 

Where  no  negligence  is  imputable  to  the 
drawee  in  failing  to  detect  the  forgery,  waot  of 
notice  within  the  time  which  ordinarily  charges 
previous  parties  on  negotiable  paper  is  excused 
provided  notice  is  given  to  the  holder  as  soon 
as  the  forgery  is  discovered. 

City  Bank  of  Houston  v.  F^rst  Nat.  Bank 
of  Houston,  46  Tex.  208;  Third  Nat.  Bank  eT 
St.  Ixniis  V.  Allen,  69  Mo.  810;  Canal  Bank  v. 
Bank  of  Albany,  1  Hill,  287;  National  Bank 
of  Commerce  v.  NationcU  Mechanics  Big.  Astto. 
66  N.  T.  211.  14  Am.  Rep.  282;  Tjiwrence  v. 
American  Nat.  Bank,  64  N.  T.  483;  l^Lrnlmll 
V.  Bowyer,  40  N.  Y.  456,  100  Am.  Dec.  523; 
Qoddard  v.  Merchants  Bank,  4  N.  Y.  147. 

Where  by  a  settled  course  of  business  be- 
tween the  parties,  or  by  a  general  custom  in 
the  place  and  applicable  to  the  business  in 
which  both  parties  are  engaged,  the  bolder 
takes  upon  himself  the  duty  to  exercise  some 
material  precaution  to  prevent  the  fraud,  ?ind 
by  his  negligent  failure  to  perform  it  has  con- 
tributed to  induce  the  payee  to  act  upon  the 
paper  as  genuine,  and  to  advance  the  money 
upon  it,  the  drawee  shall  not  be  held  respon- 
sible. 

EllU  V.  Ohio  Life  Ins.  dh  T.  Co.  4,  Ohio  St. 
628,  64  Am.  Dec.  610;  2  Morse,  Banks  &  Bank- 
ing. §  466,  p.  477;  State  Nat,  Bank  at  Keokuk,, 
Iowa  V.  Freedmen's  Sav.  dk  T.  Co.  2  Dill.  11. 

Money  paid  by  one  party  to  another  through 
a  mutual  mistake  of  facts  may  be  recovered 


And  where  a  bank  had  in  good  faith  ad- 
vanced money  on  forced  checks  and  collected 
them  of  the  drawee  It  was  held  that  the  latter, 
must  bear  the  Ices,  especially  where  the  depositor 
lived  near  by  and  the  checks  continued  to  be  pre- 
sented and  paid  for  several  months  before  the  for- 
gery was  discovered.  Deposit  Bank  of  George- 
town V.  Fayette  KaL  Bank  (iSSO)  7  L.  R.  A.  848, 90 
Ky.ia 

This  doctrine  is  recogrnized  in  a  peculiar  way  in 
First  Nat.  Bank  of  Chicago  v.  Northwestern  Nat. 
Bank  of  Chicago  aSBi)  (111.)  S6  L.  R.  A.  288,  In 
which  a  collecting  bank  called  on  by  the  drawee 
bank  to  refund  payments  made  on  checks  with 
forged  indorsements  was  estopped  to  claim  that 
the  loss  must  fall  on  the  drawee  because  the  signa- 
ture of  the  drawer  also  was  forged,  since  the 
drawee  was  estopped  to  set  up  the  forgery  of  the 
drawer's  signature,  and  as  the  estoppel  must  be 
mutual  the  indorser  also  was  precluded  from  as- 
serting that  fact  against  the  drawee. 

On  payment  of  a  check  through  a  clearing  house 
the  rule  is  modified  by  reason  of  the  fact  that  the 
payment  is  made  without  seeing  the  check  and 
with  an  understanding  that  checks  not  good  may 
be  returned  within  a  limited  time.  In  such  a  case 
where  the  drawee  bank  failed  to  return  a  check 
within  the  time  limited  by  dearing-hduse  rules  but 
returned  It  on  a  subsequent  day  to  the  collecting 
bank,  which  received  it  and  charged  it  to  another 
bank  not  a  member  of  the  clearing  house  for 
which  the  collection  was  nude,  it  was  held  that  the 
latter  could  not  object  if  the  collecting  bank 
waived  the  benefit  of  the  clearing-house  rule  In  re- 
spect to  the  time  of  return  and  that  the  ordinary 
rule  as  to  the  effect  of  payment  of  checks  by  the 
drawee  did  not  apply.  Stuyvesant  Bank  v.  Na- 
tional Mechanics  Bkg.  Asso.  (1872)  7  Lans.  187. 
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But  several  months  after  fftrged  checks  are  paid 
through  the  clearing  house  a  drawee  cannot  get 
back  the  money  paid  by  credit  at  the  clearing 
house ;  and  the  other  party  if  forced  by  the  clear- 
ing house  to  allow  credit  therefor  may  maintain  an 
action  for  the  amount  against  the  drawee.  Na- 
tional Bank  of  the  Commonwealth  v.  Grocers  Nat. 
Bank  (1807)  86  How.  Pr.  412, 2  Daly,  »8. 

A  check  or  bank  draft  with  a  forged  signature, 
although  it  was  re- written  after  erasing  a  genuine 
signature  and  raising  the  amount,  was  held  alto- 
gether a  forgery  and  not  a  raised  or  altered  instru* 
ment  within  the  rule  as  to  payment  by  the  drawee. 
National  Park  Bank  v.  Ninth  Nat.  Bank  (1871)  46  N. 
Y.  77,  reversing  55  Barb.  87,  7  Abb.  Pr.  N.  S.  isa 

The  payment  by  a  bank  on  a  forged  indorsement 
of  a  depositor's  name  on  its  cashier's  check  upon 
itself,  was  held  binding  on  the  bank  and  it  was  de- 
nied the  right  to  recover  against  any  indorser, 
while  an  Indorser  voluntarily  repaying  the  money 
was  denied  the  right  to  recover  of  the  prior  Indor- 
ser who  innocently  made  a  blank  Indoraement  and 
identified  the  holder  who  bore  the  same  name  a» 
the  payee.  People's  Nat.  Bank  v.  Westfall  (18M> 
(Colo.)  27  Chicago  Legal  News,  141. 

In  Pennsylvania  the  rule  is  changed  by  the  But- 
ute  of  1848  so  that  a  drawee  can  recover  back 
money  paid  on  a  forgery  of  the  drawer's  oaroe. 
Tradesmen's  Nat.  Bank  v.  Third  Nat.  Bank  of  Pitts- 
burg (1h70)  66  Pa.  486;  Com  Bxoh.  Nat.  Bank  r. 
NaUonai  Bank  of  the  Bepubllc  (1875)  78  Pa.  SSSL 
The  above  cases  are  both  instances  of  payment 
through  a  clearing  bouse,  but  the  statute  was  held 
to  permit  recovery  after  the  time  allowed  by  clear- 
ing-house rules  for  adjusting  errors. 

Quite  similar  to  the  cases  on  this  subject  of  tJit 
drawee's  duty  to  recognize  the  drawer's  slgnatoit 
is  the  case  which  holds  that  a  bank  leoeiving  for- 
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back,  and  that,  too,  though  the  pi^er  may  have 
been  negligent,  unless  his  negligeDce  has 
cause!  a  loss  to  an  innocent  party. 

Lawrence  v.  American  NaU  Bank,  64  N.  Y. 
485;  2  Morse,  Banks  &  Banking,  g  464,  p.  768; 
Hortsman  t.  Henshate,  62  U.  8.  11  How.  177, 
18  L.  ed.  658. 

Even  the  ostensible  maker  of  a  note  paying 
Innocently  upon  his  own  forged  signature 
<havinff  failed  to  discover  the  forgery),  may 
sue  and  recover  from  the  person  to  whom  pay- 
ment was  made. 

Carpenter  v.  Northhorough  Nat,  Bank,  128 
Mass.  69;  Welch  y.  Goodwin,  128  Mass.  71,  25 
Am.  Rep.  24;  2  Morse,  Banks  &  Banking, 
§464. 

After  a  party  (a  drawee  bank  if  you  please) 
has  paid  out  money  on  a  forged  paper,  it  will 
not  be  able  to  recover  of  the  supposed  drawer 
«ven  though  he  should  have  pronounced  it 
<after  payment),  his  genuine  paper.  The  sup- 
posed drawer  is  not  estopped  to  deny  his  as- 
sertion, unless  the  other  party  has  thereby  been 
led  to  do  some  act  or  thing  to  his  injury. 

Weiseer  v.  Denidon,  10  N.  Y.  68,  61  Am. 
Dec.  781;  Hall  y.  Bute,  10  Mass.  40. 

The  transferrer  of  a  negotiable  check, 
whether  by  delivery  or  indorsement,  warrants 
his  title  and  that  it  is  what  it  purports  to  be. 

State  Bank  v.  Fearing,  16  Pick.  583,  28  Am. 
Dec.  265;  National  BanJccf  North  America  of 
Boiton  V.  Bangs,  106  Mass.  445,  8  Am.  Rep. 
849:  Morse,  Banks  &  Banking,  §  477. 

The  indorsement  of  a  third  party  on  a  check 
must  be  absolutely  meaningless  if  it  does  not 
signify  a  guaran^  of  the  genuineness  of  all 
prior  signatures. 


TumbuU  y.  Bowyer,  40  N.  Y.  456,  100  Am. 
Dec.  628;  National  Bank  of  North  America  of 
Boston  V.  Bangs,  106  Mass.  441,  8  Am.  Rep. 
849;  Bolles,  Banks  &  Depositors,  §  209,  p.  211; 
City  Bank  of  Houston  v.  First  Nat,  Bank  of 
Houston,  45  Tex.  208;  Story,  Prom.  Notes,  §S 
185,  879,  880,  887,  and  cases  there  referred  to; 
Star  Fire  Ins,  Go,  v.  New  Hampshire  Nat. 
Bank,  60  N.  H.  442;  ThraU  v.  Newell,  19  Vt 
202,  47  Am.  Dec.  682;  Aldrich  v.  Jackson,  6 
R.  L  218;  State  Bank  v.  Fearing,  supra;  Mer- 
riam  v.  Wc^tt,  8  Allen,  258.  80  Am.  Dec 
69;  Lobdell  v.  Baker,  1  Met.  198,  85  Am.  Dec. 
858;  Central  Nat.  Bank  of  New  York  v.  North 
Biver  Bank,  44  Hun,  ll5. 

The  presumption  of  the  genuineness  arises 
when  the  check  comes  to  the  drawee  bank 
through  respectable  channels. 

State  Nat.  Bank  at  Keokuk,  Iowa  y.  Freed- 
men's  Sav.  db  T,  Co.  %  Dill.  11;  McKleroy  v. 
Southern  Bank  of  Kentucky,  14  La.  Ann.  462, 
74  Am.  Dec.  438;  Rouvant  v.  San  Antonio 
Nat.  Bank,  68  Tex.  610. 

Mr.  John  M.  Miller^  for  Boutell  Bros., 
resDondents: 

If  a  bank  pays  out  money  on  a  forged  check 
it  cannot  charge  the  depositor  or  the  payee. 

BemhHmer  y.  Marshall,  2  Minn.  81,  72  Am. 
Dec.  79;  8  Randolph.  Com.  Paper,  §  1487;  8 
Dan.  Neg.  Inst  tl654,  1656;  8  Am.  &  Eng. 
Encyclop.  Law,  pp.  222-224. 

Generally  where  no  fsult  or  negligence  is 
imputable,  the  loss  has  been  suffered  to  remain 
where  the  course  of  business  has  placed  it. 

Bemfieimer  y.  Marshall,  supra;  Oloucester 
Bank  V.  Salem  Bank,  17  Mass.  42;  Oommercial 
db  Farmers  Nat.  Bank  v.  First  Nat.  Bank  qf 


creries  of  its  own  notes  as  cash  is  bound  thereby. 
Bank  of  United  States  v.  Bank  of  tbe  State  of 
Georgia  (1825)  28  U.  S.  10  Wheat.  833, 6  L.  ed.  884. 

And  where  bank  notes  were  stolen  after  tbe 
cashier  had  signed  them  and  were  then  completed 
by  for^ng  the  slirnature  of  tbe  president,  they 
were  held  not  blndinflr  on  the  bank,  although  the 
burden  of  dlsprovinff  the  president's  siffnature 
rested  on  the  bank  as  against  a  bona  fide  holder. 
But  mere  hesitation  in  respect  to  declaring  the 
forgeries  which  was  to  obtain  knowledge  although 
the  forgery  was  suspected  was  held  not  to  amount 
to  an  adoption.  Salem  Bank  v.  Oloucester  Bank 
<i820)  17  Mass.  1, 0  Am.  Dec.  111. 

Where  a  sealed  package  of  forged  bank  notes 
was  received  by  the  cashier  away  from  the  bank 
and  outside  of  banking  hours  under  representa- 
tions that  they  were  good.  It  was  held  that  he 
should  have  reasonable  time  to  count  and  examine 
them.  But  a  delay  for  fifteen  days  after  counting 
and  placing  In  the  vault  before  taking  any  further 
notice  of  them,  and  then  merely  proposing  to  ex- 
amine them  without  any  express  disavowal  of 
them,  was  held  fatal,  although  there  was  no  proof 
that  the  other  bank  could  have  saved  itself  from 
floes  If  notified  earlier.  It  was  held  to  be  not  a 
question  for  the  Jury  but  an  unreasonable  delay  as 
a  matter  of  law.  Gloucester  Bank  v.  Salem  Bank 
0820)  17  Mass.  88. 

A  bank  which  pays  a  draft  drawn  on  its  depositor 
and  made  payable  to  the  bank  when  bis  acceptance 
has  been  forged  thereon  cannot  recover  t>ack  the 
money.  Smith  v.  Mercer  (1815)  0  Taunt  78, 1  Marsh. 
458. 

M  the  payment  by  a  bank  of  an  accepted  draft 
on  an  Inauranoe  company  which  was  one  of  its  dc 
positOTB,  with  forged  mdorsements  on  the  draft, 
was  held  invalid  as  against  the  Insurance  company 

27  L.R.  A. 


although  the  forged  Indorsements  were  upon  it 
when  it  was  accepted  and  it  was  a  custom  of  the 
insurance  company,  but  this  was  not  known  to  tbe 
bank,  to  require  Indonements  before  acceptance. 
Roberts  V. Tucker  (18ftD  16  Q.  &560,20  L.  J.  Q.  B. 
270, 15  Jur.  9St. 

A  bank  diseotmMticra  bill  on  the  faith  of  a  forged 
acceptance  by  a  customer  is  held  not  to  be  within 
the  rule  requiring  a  bank  to  know  the  hand  writing 
of  Its  customer  when  paying  his  bills.  Fuller  v. 
Smith  (182i)  1  Oar.  ft  P.m,  Byan  ft  M.  tfL 

b.  NcoUgence  or  faUU  of  party  dUainlno  paymanL 

The  general  rule  established  by  the  cases  In  the 
preceding  division  has  been  modified  in  a  few  cases 
in  which  fault  or  negligence  on  the  part  of  the 
bank  obtaining  payment,  which  to  held  to  have 
contributed  to  the  deception  of  the  drawee.  Is  held 
ground  for  compelling  repayment  of  the  money 
to  the  latter.  Thus  in  People*S  Bank  of  Springfield 
V.  Franklin  Bank  of  Clarksville  (1889)  6  L.  B.  A.  724, 
88  Tenn.  299,  which  Is  an  important  case  on  this 
branch  of  the  subject,  it  is  held  that  a  bank  which 
accepts  and  cashes  a  check  drawn  on  a  bank  In  an- 
other county  to  which  the  signatures  of  the  drawer 
and  payee  have  both  been  forged  without  requir- 
ing identification  of  the  person  to  whom  payment 
is  made,  or  taking  any  steps  to  preserve  any  evi- 
dence of  his  identity,  must  refund  to  the  drawee 
bank  the  money  paid  on  the  check  when  the  drawee 
discovers  the  forgery. 

So  it  has  been  said  that  only  when  tbe  party  re* 
ceiving  the  money  has  in  no  way  contributed  to 
the  success  of  the  fraud  or  to  the  mistake  of  fact 
under  which  payment  Is  made  does  the  presump- 
tion that  the  drawee  knows  the  makers  signature 
prevail.  National  Bank  of  North  America  of  Bos- 
ton V.  Bangs  .0871)  106  Mass.  441, 8  Am.  Bep.  840; 
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Baltimon,  80  Md.  11,  96  Am.  Bee.  654;  FirH 
Nat  Bank  qf  Quinep  y.  Bicker,  71  111.  489,  23 
Am.  Rep.  104;  Lety  ▼.  Bank  of  United  States, 
1  BiDD.  27;  Bank  of  St.  Albang  ▼.  Farmers  A 
Mechanics  Bank,  10  Yt.  141,  88  Am.  Dec.  188; 
Peoples  Bank  of  SpringfiM  v.  Franklin  Bank 
of  Clarksville,  6  L.  R  A.  724.  88  Tenn.  2»9. 

A  bank  "is  even  more  bound"  to  know  Rucb 
depositor's  handwriting,  than  a  drawee  is 
bound  to  know  a  drawer's. 

2  Dan.  Neg.  Inst.  1654;  Welch  y.  Goodwin, 
128  Mass.  71,  25  Am.  Rep.  24. 

Mr.  A.  Ueland,  for  Washington  Bank,  re- 
spondent: 

The  rule  that  a  drawee  is  bound  to  know 
the  drawer's  signature  is  particularly  applica- 
ble to  banks  in  cashingtheir  depositors  checks. 

Smith  V.  Mercer,  6  Taunt.  76. 

The  rule  is  not  only  reasonable  but  neces- 
sary. 

Morse,  Banks  A  Banking,  2d  ed.  pp.  828- 
888;  Bernheimer  y.  Mars/iatl,  2  Minn.  78,  72 
Am.  Dec.  79;  Levy  v.  Bank  of  United  States, 
1  Binn.  27;  Bank  of  United  States  v.  Bank  of 
the  State  of  Georgia,  28  U.  8.  10  Wheat.  854,  6 
L.  ed.  840. 

The  drawee's  right  to  recover  is  based  upon 
some  negligent  act  or  omission  of  the  person  to 
whom  the  money  has  been  paid,  or  some 
breach  of  duty  on  his  part  towards  the  drawee, 
which  has  misled  the  latter. 

Commercial  A  Farmers  Nat.  Bank  ▼.  First 
Nat.  Bank  of  Baltimore,  80  Md.  11,  96  Am. 
Dec.  554. 


Hitehellt  .J.,  deliTered  the  opinion  of  the 

court : 

This  action  was  brought  to  reoover  money 
paid  on  a  forged  check.  To  the  complaint 
the  defendants  separately  demurred,  on  the 
ground  that  it  dia  not  state  a  cause  of  ac- 
tion. This  appeal  is  from  an  order  sustain- 
ing these  demurrers.  The  complaint  is  very 
prolix,  but  the  substance  of  its  allegations 
IS  as  follows:  Osborne  &  Clark,  lumber 
dealers  in  Minneapolis,  were  customers  of 
the  plaintiff  bank,  with  which  they  kept  a 
large  deposit.  They  had  in  their  employ  a 
man  name  Seymour,  at  a  salary  of  $7  per 
week,  "a  man  of  limited  means  and  small 
personal  resources, "  which  facts  were  known 
to  Boutell  Bros.  Boutell  Bros,  had  sold 
Seymour  some  goods  on  credit  on  the  install- 
ment plan,  upon  which  there  was  due  an  in- 
stallment of  $10.  During  business  hours  of 
April  11th,  Seymour  went  to  Boutell  Bros.* 
place  of  business  in  Minneapolis,  with  a 
check  for  $457.90,  payable  to  his  own  order, 
purporting  to  be  drawn  by  his  employers, 
Osborne  &  Clark  on  plaintiff  bank ;  where- 
upon Seymour  and  Boutell  Bros,  both  in- 
dorsed the  check  for  the  purpose  of  giving 
it  (sredit  and  putting  it  in  circulation,  and 
to  enable  Seymour  to  pay  the  $10,  and  then 
went  over  to  the  defendant  bank,  and  prfr> 
sen  ted  the  check  thus  indorsed  (Boutell  Bros. 
identifying  Seymour),  and  requested  the 
bank  to  cash  it,  which  it  did,  paying  the 
money  to  Seymour  and  Boutell  Bros.     Al- 


FfTSt  Nat.  Bank  of  Danvers  v.  First  Nat.  Bank  of 
Salem  (1890)  151  Mass.  280. 

Id  National  Bank  of  North  America  of  Boston  v. 
Baoers,  sujpra,  a  payee  who  takes  a  forged  check 
from  a  person  other  than  the  apparent  maker  of 
It  is  held  sufficiently  put  upon  Inquiry  to  make 
him  liable  to  refund  money  paid  by  the  drawee. 

Tn  First  Nat  Bank  of  Danvers  v.  First  Nat.  Bank 
of  Salem,  supra,  a  bank  caBhinff  a  check  on  another 
for  a  stranger  without  the  Identification  required 
by  custom  was  held  liable  to  refund  to  the  drawee 
which  paid  it.  The  netriifirenoe  of  the  drawee  bank 
in  discovering  the  forgery  of  the  check  after  pay- 
ment was  held  not  to  prevent  recovering  back  the 
money  from  the  other  bank  if  the  latter  bad  not 
\)eeu  prejudiced  by  the  delay. 

The  earliest  case  to  present  this  doctrine  was 
Ellis  V.  Ohio  Life  Ins.  &  T.  Co.  (1855)  4  Ohio  St.  628, 
64  Am.  Dec.  610,  which  held  that  a  drawee  bank 
which  paid  forged  checks  without  examination 
when  presented  by  another  bank  in  tbe  same  town 
according  to  a  custom  which  authorized  the  ex- 
amination and  return  on  the  same  day  if  not  good, 
but  did  not  discover  the  forgery  for  ten  days,  was 
held  entitled'  to  recover  If  the  other  bank  con- 
tributed to  the  mistake  in  payment  by  negligently 
taking  tbe  check  without  making  the  Inquiry  re- 
quired by  custom  as  to  the  validity  of  the  indorse- 
ment, and  tbe  drawee  bank  acted  in  reliance  on 
the  presumption  that  such  caution  had  been  exer- 
cised. 

A  bank  cashing  for  a  stranger  a  forged  check  on 
another  bank  relying  merely  on  comparison  of  tbe 
signature  with  a  genuine  signature  of  the  supposed 
maker  without  any  proof  of  the  identity  of  the 
payee  or  any  Inquiries  about  him  was  held  liable  to 
refund  money  received  by  it  from  tbe  drawee  bank 
as  the  drawee  had  the  right  to  assume  that  the  in- 
strument with  the  indorsement  of  the  bank  which 
cashed  It  was  genuine.  The  court  said:  '* After 
careful  examination  of  tbe  authorities  we  have  no 
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doubt  that  a  party  who  pays  a  forged  check  doe» 
so  at  bis  peril,  and  if  by  means  of  his  indonemeot 
and  use  of  the  same  he  thereby  obtains  money  from 
another  he  is  liable  for  the  amount  thus  received.** 
First  Nat.  Bank  of  Orleans  v.  State  Bank  of  Alma 
(1888)  22  Neb.  760.  This  case  seems  to  ignore  the 
rule  as  to  the  obligation  of  the  drawee  to  know  the 
drawer^  signature  and  rests  the  decision  on  th» 
effect  of  the  indorsement  as  a  warranty  of  genuine- 
ness. In  this  respect  the  case  is  exceptional.  But 
perhaps  the  language  above  quoted  should  be  re- 
stricted to  the  facts  of  tbe  particular  case  which 
tbe  court  regarded  as  showing  a  fault  In  thus  cash- 
ing the  check  of  a  stranger. 

But  on  the  other  hand  the  receiving  of  a  check 
on  deposit  from  a  stranger,  even  if  contrary  to  the 
custom  of  the  bank,  and  sending  it  through  the 
clearing  house  without  communicating  that  fact, 
is  held  in  Commercial  &  Farmers  Nat.  Bank  v.  First 
Nat.  Bank  of  Baltimore  (1868)  80  Md.  11, 96  Am.  Deo» 
654,  not  to  relieve  the  drawee  from  the  risk  of  pay- 
ing it  if  tbe  makers  signature  Is  forged. 

So  in  Salt  Springs  Bank  v.  Syracuse  Sav.  In9t» 
086?)  62  Barb.  101,  the  fact  that  a  check  on  another 
bank  was  cashed  for  a  stranger  although  the  pre- 
tended drawer  was  not  a  customer  of  the  bank 
which  cashed  it,  was  held  not  to  relieve  tbe  drawee 
from  the  loss  if  tbe  check  was  foiged. 

But  an  exception  to  the  rule  that  a  bank  is  t)oun<l 
to  know  tbe  signature  of  tbe  depositor  is  also 
recognised  in  Rouvant  v.  San  Antonio  Nat.  Bank 
a886)  63  Tex.  610,  where  the  party  receiving  the 
payment  is  in  fault.  It  Is  held  that  the  payee  of  a 
check  who  is  a  responsible  merchant  known  to  the 
bank  who  indorses  and  collects  the  check  without 
disclosing  grounds  for  suspicion  thereby  aids  to 
mislead  the  bank,  as  the  bank  might  well  assume 
that  there  was  no  question  of  the  Identity  of  the 
person  who  drew  and  signed  it  The  court  says: 
**Here  the  check  had  not  gone  into  circulation;  it 
was  drawn  in  favor  of  R  and  was  indorsed 
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ihoui^h  the  places  of  businefls  of  both  Osborne 
A  Clark  and  of  plaintiff  were  within  a  few 
blocks,  and  of  ready  access,  Boutell  Bros, 
made  no  inquiry  to  ascertain  the  genuine- 
ness of  the  check,  and  the  defendant  bank  took 
no  means  to  assure  itself  of  the  fact,  except 
the  identification  of  Seymour  by  Boutell 
Bros,  and  the  indorsement  of  the  check  by 
the  latter.  The  next  day  the  defendant  bank 
presented  the  check  to  the  plaintiff,  which, 
after  examining  the  signature  and  believing 
it  to  be  genuine,  induced  thereto  by  its  ap- 
parent genuineness  (it  not  being  possible  by 
ordinary  care  to  detect  the  forgery),  and  by 
the  financial  standing  and  integrity  of  the 
defendant  bank,  which  presented  it,  and  of 
Boutell  Bros.,  who  had  indorsed  it,  '*in  the 
exercise  of  due  care  and  caution, "  paid  the 
check.  It  is  also  alleged  that  it  was  the  cus- 
tom and  practice  among  all  the  banks  in 
Minneapolis,  well  known  to  the  defendants, 
for  the  bank  upon  which  any  clieck  purports 
to  be  drawn  to  pay  it  when  presented  by  any 
other  bank  (provided  the  drawer  has  suffi- 
cient funds),  relying  upon  the  genuineness 
of  the  check  and  of  all  prior  indorsements ; 
also  not  to  pay  a  check  ''of  any  considerable 
size''  purporting  to  be  drawn  by  one  of  its 
depositors  unless  the  party  presenting  it  is 
Identified,  ''save  when  indorsements  of  re- 
sponsible parties  known  to  the  drawee  bank 
are  indorsed  thereon."  On  April  24  plaintiff 
discovered  that  the  signature  of  Osborne  & 
Clark  was  a  forgery,  and  immediately  noti- 
fied the  defendants  of  the  fact,  tendered  back 


the  check,  and  demanded  payment  of  the 
amount,  which  was  refused.  The  signature- 
of  Osborne  &  Clark  had  been  forged  by  Sey- 
mour,  who  absconded  April  12,  the  same^ 
day  on  which  plaintiff  paid  the  check,  but 
whether  before  or  after  is  not  alleged.  His- 
whereabouts  is  still  unknown. 

These  facts  present  the  question,  upon 
which  so  much  has  of  late  years  been  said 
and  written,  whether  the  drawer  of  a  bill  of 
exchange,  or  the  banker  upon  whom  a  check 
has  been  drawn,  who  has  paid  a  bill  or  check 
upon  which  the  drawer's  signature  has  been 
forged,  can,  upon  discovery  of  the  forgery, 
recover  back  the  amount  from  the  holder, 
and,  if  so,  under  what  circumstances  he  may 
thus  recover.  It  is  a  well-settled  rule  of  law 
that  money  paid  under  a  mistake  of  fact  may 
be  recovered  back,  however  negligent  the 
party  paying  may  have  been  in  making  the 
mistake,  unless  the  payment  has  caused  such 
a  change  in  the  position  of  the  other  party^ 
that  it  would  be  uniust  to  require  him  to  re> 
fund.  And  the  tendency  of  the  modem  au- 
thorities Is  to  extend  rather  than  to  curtail 
the  operation  of  this  rule.  One  generally 
received  exception  to  the  rule  is  that  where 
the  drawee  of  a  bill  of  exchange,  or  the 
banker  uoon  whom  a  check  has  been  drawn, 
pays  a  bill  or  check  upon  which  the  drawer's 
signature  has  been  forged,  he  must  stand  the 
loss,  and  cannot  recover  back  the  amount,  if 
the  party  to  whom  he  paid  it  was  a  bona  fide- 
holder.  This  doctrine  was  established  in 
England  in  1762,  in  the  leading  case  of  Price 


and  ooUected  by  him.  At  that  time  be  was  a  re- 
sponsible merchant  in  the  otty  of  San  Antonio  and 
was  known  to  the  t)ank  as  suoh.  When  the  check 
was  preaented  payable  to  and  indorsed  by  him  the 
bank  might  well  assume  that  there  were  no  sus- 
picious circumetanoee  attending  its  execution, 
and  no  question  as  to  the  identity  of  the  penon 
who  drew  and  signed  It.  At  leaat  his  rocelving 
and  indorsing  the  check  would  have  a  tendency  to 
mislead  and  throw  the  offloen  of  the  bank  olf  tlieir 
guard  and  cause  them  to  accept  and  pay  the  check 
without  subjecting  It  to  the  same  scrutiny  as  if  it 
had  been  indorsed  and  presented  by  a  stranger.'^ 
In  this  case  the  payee  of  the  check  took  it  with 
knowledge  of  the  suspicious  circumstance  that  it 
was  executed  by  a  person  who  had  previously 
given  him  a  check  in  a  different  name. 

Likewise  it  was  held  in  First  Nat.  Bank  of 
Quinoy  v.  Bicker  (1874)  71  Tli.  439,  iS  Am.  Bep.  104, 
that  one  who  obtains  money  on  a  forged  dieck, 
wliich  he  suspects  to  be  forged,  by  Indorsing  it  as 
a  condition  of  its  payment  by  the  drawee  bank 
which  doubts  the  signature  but  consents  to  pay  it 
if  be  will  indorse  it,  must  refund  to  the  drawee 
bank  on  its  proving  a  forgery  and  demanding 
back  the  money  within  a  few  hours.  It  is  declarerl 
in  First  Nat.  Bank  of  Quincy  v.  Bicker,  supra,  tl  at 
the  rule  requiring  the  drawee  to  know  the  draw- 
er's signature  presupposes  good  faith  of  the  other 
party  to  the  transaction  as  a  bona  fide  holder. 

The  forgery  of  a  bank  check  or  draft  on  another 
bank  was  held  not  to  make  a  bank  liable  beoauf  c 
of  its  lack  of  care  in  keeping  its  blanks  and  b) 
selling  a  similar  genuine  draft  to  a  stranger  an<> 
Inclosing  his  signature  at  his  request  to  tin 
drawee  bank  although  the  cashier  became  some- 
what suspicious  because  of  the  premium  paid  by 
the  stranger  and  did  not  communicate  his  sus- , 
pjcions  to  the  drawee  bank.  Leavltt  v.  Stantun 
(1844)  Hill  &  D.  Supp.  iia. 
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n.  Duty  of  other  parties. 

The  first  declaration  of  the  doctrine  that  a  drawee 
must  know  the  signature  of  his  drawer  seems  to 
be  that  made  In  Price  v.  Neale  (1768)  3  Burr.  1364, 1 
W.  Bl.  880,  in  which  a  drawee  after  payment  of 
forged  bills  to  a  bona  fide  holder  who  took  one  of 
them  after  acceptance  by  the  drawee,  was  denied^ 
the  right  to  recover  back  his  money  on  the  ground 
that  if  there  was  any  negligence  it  was  that  of  the- 
drawee  and  that  it  was  incumbent  on  him  to  be 
satisfied  that  the  signature  *'was  the  drawer'» 
hand  **  before  acceptance  or  payment. 

A  drawee  of  forged  drafts  purporting  to  be- 
drawn  to  the  drawer's  own  order  and  to  ha^e  his. 
indorsement,  who  pays  them  to  a  bank  which  has 
cashed  them  for  an  unknown  party  without  re- 
quiring his  Indorsement  and  thus  left  the  drawee 
to  presume  that  they  were  discounted  for  the 
drawer  himself,  was  held  in  Howard  v.  Mississippi 
Valley  Bank  of  Vicksburg  (1876)  28  La.  Ann.  727, 2^ 
Am.  Rep.  ]OK,to  be  without  remedy  against  the  bank 
although  he  paid  them  acting  on  such  presump- 
tion* The  court  seems  to  have  decided  the  case 
chiefly  on  the  doctrine  that  the  drawee  must 
know  his  drawer^s  hand,  although  it  recited  that 
continuous  acts  of  accepting  and  paying  drafte 
were  calculated  to  induce  the  bank  to  suppose 
cbat  he  knew  them  to  be  genuine. 

The  doctrine  has  a  strong  application  In  Bern- 
heimer  v.  Marshall  (1858)  2  Minn.  78, 72  Am.  Dec.  79, 
I n  which  a  drawee  who  paid  a  draft  by  check  sent  by 
his  bookkeeper  without  examining  the  instrument 
although  he  had  opportunity  to  do  so,  was  held 
hound  by  the  payment  and  was  denied  the  right  to 
recover  on  finding  that  the  draft  was  forged.  The 
mere  statement  of  the  party  presenting  the  forged. 
Iraft  that  he  had  a  draft  of  the  drawer  was  held 
.ot  to  constitute  a  guaranty  of  the  genuineness  of 
:  lie  signature. 

The  right  of  a  drawee  to  recover  after  payment; 
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T.  NeaUf  8  Burr.  1855,  in  which  Lord  Mans- 
field stopped  defendant's  counsel,  saying  the 
case  was  one  that  could  not  be  made  plainer 
by  argument;  that  it  was  incumbent  upon 
the  plaintiff  (the  drawee)  to  be  satisfied  that 
the  bill  drawn  upon  him  was  in  the  drawer's 
hand  before  he  accepted  or  paid  it.  The  same 
doctrine  was  firmly  established  in  the  com- 
mercial law  of  this  country  in  Bank  of  United 
StaUs  V.  Bank  of  the  Stats  of  Georgia,  23  U. 
6.  10  Wheat.  833,  6  L.  ed.  884,  in  which 
Mr.  Justice  Story,  referring  to  Price  v.  Neale, 
fiaid :  **  After  some  research,  we  have  not 
been  able  to  find  a  single  case  in  which  the 
general  doctrine  thus  asserted  has  been  shaken 
or  even  doubted.  **  And,  so  far  as  we  have 
been  able  to  discover,  this  general  doctrine 
is  recognized  as  the  law  by  the  courts  of 


every  state  in  the  Union  except  Penn8\  i 
vania,  where  the  rule  has  been  changed  by 
statute.  The  doctrine  was  announced  and 
applied  by  this  court  as  early  as  Bemheimer 
V.  MarsIiaU,  a  Minn.  78  (Gil.  61),  72  Am. 
Dec.  79.  That  was  a  case  of  a  forged  draft, 
but  the  doctrine  is  equally  applicable  to  a 
forged  check.  Indeed,  if  there  is  any  differ- 
ence in  the  cases,  the  reasons  upon  which  the 
doctrine  rests  apply  with  more  force  to  the 
latter  than  the  former,  for  not  only  do  diecke 
pass  from  hand  to  hand  as  money  more  fre- 
quently and  rapidly  than  do  drafts  or  ordi- 
nary bills  of  exchange,  bat  a  banker  is  ''even 
more  bound"  to  ku^w  a  customer's  hand- 
writing than  a  drawee  of  a  bill  of  exchange 
is  bound  to  know  the  drawers.  Many  roodeni 
text- writers,  some  of  them  of  learning  and 


of  a  fonred  draft  was  denied  in  Yogel  v.  Ball  (1888) 
iKi  Tez.  604,  where  the  claim  wan  asserted  against  a 
coliectioff  bank  whioh  had  paid  over  the  money 
and  whiob  did  not  indorse  the  draft  but  merely 
cave  a  reoelpt  therefor.  Tbe  right  of  aotlon 
against  any  other  party  was  not  decided. 

Where  tbe  imyee^s  Indorsement  as  well  as  the 
-drawer^B  signature  was  forged  tbe  drawee  who 
paid  tbe  bill  without  fault  on  bis  part  was  allowed 
to  recover  back  the  money  from  an  mdorser  wbose 
position  was  not  changed  after  tbe  payment  was 
made,  on  tbe  ground  that  tbe  indorsement  was  a 
representation  if  not  a  warranty  of  the  genulne- 
nefls  of  tbe  preceding  indorsement  by  the  payee 
which  gave  a  right  of  action  to  the  drawee  even  if 
he  was  estopped  to  deny  the  drawer^s  signature. 
McCall  V.  Coming  (1848)  3  La.  Ann.  409,48  Am.  Dec. 
464. 

An  exception  to  the  rule  which  denies  the  right 
of  a  drawee  to  recover  back  moiicy  paid  on  a 
forged  draft  is  made  wbere  tbe  payment  was  innp- 
oentiy  made  to  a  holder  wbo  bad  bought  tbe  draft 
and  thus  incurred  his  loss  before  acceptance  and 
without  any  act  of  the  drawee  to  mislead  him. 
McKleroy  v.  Southern  Bank  of  Kentucky  (1859) 
14  La.  Ann.  462, 74  Am.  Dec  438 

Where  a  check  was  sent  to  a  bank  which  was  a 
member  of  a  clearing  bouse  in  accordance  with  a 
continuing  arrangement  to  send  a  check  dally  for 
tbe  balance  of  paper  taken  up  through  the  clear- 
ing house  for  the  maker  of  the  check,  and  the  bal- 
ance for  which  the  check  was  given  Included  tbe 
payment  of  a  forgred  certificate  of  deposit  which 
was  not  taken  up  through  tbe  clearing  house  and 
was  not  shown  to  tbe  maker,  he  was  held  entitled 
to  recover  back  the  amount  of  the  forged  certifi- 
cate on  discovering  tbe  forgery  after  banking 
hours  on  the  same  day.  Allen  v.  Fourth  Nat  Bank 
<1874)  60  N.  Y.  12. 

One  wbo  intervenes  for  the  honor  of  a  supposed 
drawer  of  a  draft  on  which  pasrment  has  been  re- 
fused for  lack  of  funds  and  pays  it  without  seeing 
the  draft  may  recover,  but  if  he  saw  tbe  draft  he 
would  be  within  tbe  same  rule  that  applies  to 
drawees  and  could  not  recover.  Goddard  v.  Mer- 
chants Bank  '(I860)  4  N.  Y.  147,  affirming  2  Sandf. 
247. 

Tbe  agent  of  a  steamboat,  wbo-voluntarily  called 
at  a  bank  as  requested  by  a  forged  letter  to  take 
up  a  forged  draft  purporting  to  be  drawn  by  tbe 
clerk  of  tbe  steamboat  on  tbe  captain  and  paid  it, 
was  denied  the  right  to  recover  back  his  money 
from  the  bank  after  it  had  paid  over  the  money  in 
good  faith.  Stephenson  v.  Mount  (1867)  19  La.  Ann. 
205. 

But  one  wbo  is  called  on  to  pay  bills  for  the 
honor  of  an  apparent  Indorser  whose  name  was  in 
fact  forged  was  held  entitled  to  recover  back  the 
money  on  discovering  the  forgery,  at  least  when 
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the  remedy  of  the  other  party  was  still  open,  be- 
cause the  presentment  for  payment  for -the  booor 
of  the  drawer  was  held  to  be  a  representation  of 
the  genuineness  of  the  Indorsement.  Wilkiosoa  t. 
Johnston  a824)  8  Barn,  ft  G.  428,  5  Dowl.  ft  R.  4flB. 

An  acceptor  after  protest  for  tbe  honor  of  the 
drawer  on  request  of  tbe  drawee  of  a  forged  bill 
who  had  refused  to  accept  it  only  because  of  finan- 
cial embarrassment  was  held  bound  to  pay  to  a 
bona  fide  holder  who  discounted  the  bill  on  tbe 
faith  of  the  acceptance,  although  thepayee^s  name 
was  fictitious.  Phillips  v.  Imthum  (1866)  L.  EL  1  G. 
P.468,85  L.  J.aP.220, 14  L.T.  N.  8. 406, 14  Week. 
Rep.  653. 

The  general  doctrine  that  an  acceptance  is  an  ac- 
knowledgment of  the  drawer's  signature  Is  de- 
clared in  Wilkinson  v.  Lutwldge  (1726)  1  Stranire. 
648,  where  it  Is  said  that  the  drawee  is  supposed  to 
know  the  band  of  his  own  correspondent,  but  that 
this  is  not  conclusive. 

So  in  Jenys  v.  Fawler  (1783)  2  Strange,  046,  tbe 
court  was  strongly  inclined  to  think  that  even 
actual  proof  of  forgery  would  not  excuse  a  drawee 
against  his  own  acceptance  which  had  given  credit 
to  an  indorsement-. 

The  acceptance  of  a  bill  payable  to  the  drawer^ 
order  although  an  admission  of  his  signature  does 
not  admit  that  an  indorsement  thereon  and  appar- 
ently in  tbe  same  handwriting  purporting  to  be  his 
is  genuine.    Williams  v.  Drezel  (iSS»)  14  Md.  566. 

The  receipt  and  payment  of  forged  United  States 
treasury  notes  by  the  assistant  treasurer  at  New 
York  is  not  binding  on  tbe  government  because 
that  officer  had  no  authority  to  settle,  adjust,  or 
determine  the  validity  of  claims  against  tbe  gov- 
ernment. Ck>oke  V.  United  States  a875)  91  XJ.  8. 880. 
28  L.  ed.  237. 

A  bank  at  which  a  township  order  was  made  pay- 
able was  held  entitled  to  recover  on  discovering 
that  it  was  forged  agatnst  an  indorser  who  obtained 
payment,  unless  the  delay  in  discovering  tbe  forg- 
ery of  tbe  instrument  was  such  as  to  put  the  in- 
dorser in  a  worse  position  than  If  payment  had 
been  refused.  Indiana  Kat.  Itank  of  La  Fkyette  v. 
First  Nat.  Bank  of  Crawfordsville  (Tnd.)  Feb.  2. 18M. 

Similar  to  the  cases  about  a  drawee^  duty  to 
know  tbe  drawer's  signature  are  the  cases  as  to  the 
obligation  of  the  maker  of  a  note  to  recognize  his 
own  signature. 

In  Welch  v.  Goodwin  (1877)  123  Mass.  71, 25  Am. 
Rep.  21  it  was  held  that  one  who  paid  a  note  to 
which  bis  name  was  forged  could  recover  baok  the 
money  if  be  had  not  been  guilty  of  laches. 

In  Wilson  V.  Alexander  (1842)  4  111.  802,  an  admin- 
istrator who  paid  a  forged  note  apparently  signed 
by  his  intestate  was  allowed  to  recover  baok  tbe 
money.  Tne  court  distinguished  this  case  from 
that  of  payment  by  the  supposed  maker. 
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Ability,  haT6  assailed  the  correctness  of  this 
doctrine,  contending  that  the  general  rule  as 
to  money  paid  under  mistake  of  fact  should 
Apply,  and  that  the  law  ought  to  be  that  the 
bank,  although  at  fault  in  not  discovering 
the  forgery  of  its  customer's  signature,  can 
recover  even  from  an  innocent  holder,  if  he 
will  then  be  in  no  worse  condition  than  if 
the  bank  had  refused  to  pay  the  draft  or 
4:heck.     See  2  Parsons,  Notes  <&  Bills,  80; 
Morse,  Banks  &  Banking,  chap.  88;   Dan. 
Neg.    Inst.    chap.  42;   also.   Am.   L.   Rev. 
April,  1875,  p.  411,  and  note  to  Peovle*s  Bank 
-of  Springfield  v.  Franklin  Bank  of'ClarkwiOe 
(Tenn.)  17  Am.  St.  Rep.  889,  88  Tenn.  299, 
-6  L.  R.  A.  724.     We  shall  not  enter  upon  a 
consideration  of  the  soundness  of  the  argu- 
ment against  the  doctrine,  or  as  to  which 
rule  we  would  adopt  if  the  question  was  r« 
^ntegra^  because  we  do  not  feel  at  liberty  to 
overrule  or  disregard  a  doctrine  so  well  es- 
tablished and  so  firmly  rooted  in  the  com- 
mercial law  of  the  country.    If  the  rule  Is 
incorrect  or  works  badly    in   practice,    its 
-change  must  be  left  to  the  legislature.     We 
may  say,  however,  that  the  opponents  of  the 
<loctrine  Bcem  to  have  found  no  followers 
Among  the  courts.    We  may  also  suggest  that 
perhaps  the  courts  themselves  have  given  the 
•opponents  of   the  doctrine  an   unnecessary 
vantage  ground,   by  frequently   placing  ft 
•exclusively  on  the  narrow  ground  of  actual 
negligence  on  part  of  the  drawee  in  not  dis- 
covering the  forgery,  because  he  was  bound 
to  know  the  signature  of  his  own  customer 
or  correspondent.     It   is  undoubtedly  true 
that  he  is  in  better  position  than  a  stranger 
to  know  his  customer's  signature,  and  that 
men  have  a  right  to  deal  with  checks  and 
•drafts  on  that  assumption;  but  it  does  not 
«eem  to  us  that  the  doctrine  rests  entirely 
on  this  narrow  basis  of  actual  negligence  on 
part  of  the  drawee.     The  money  of  the  com- 
mercial world  is  no  longer  coin.     The  ex- 
changes of  commerce  are  now  made  almost 
entirely  bv  means  of  drafts  and  checks.     It 
was  largely  in  deference  to  this  fact  that  the 
^recovery  of  money  paid  on  paper  of  this 
kind,  to  which  the  drawer's  signature  was 
forged,  was  made  an  exception  to  the  general 
rule  as  to  the  recovery  of  money  paid  under 
A  mistake  of  fact.     In  view  of  the  use  of  this 
class  of  paper  as  money,  it  was  considered 
that   public   policy  required   that,   as   be- 
tween the  drawee  and  good-faith  holders,  the 
•drawee  bank  should  be  deemed  the  place  of 
■final  settlement  where  all  prior  mistakes  and 
forgeries  should  be  corrected  and  settled  once 
for  all,  and,  if  not  then  corrected,  payment 
should  be  treated  as  final ;  that  there  must 
l)e  a  fixed  and  definite  time  and  place  to  ad- 
Just  and  end  these  things  as  to  innocent  hold- 
ers ;  and  that  that  time  and  place  should  be 
the  paying  bank  and  the  date  of  payment ; 
And  that,  if  not  done  then,  the  failure  to  do 
«o  must  be  deemed  the  constructive  fault  of 
the  payee  bank,  which  must  take  the  conse- 
ouences.      See  dissenting    opinion  of  Mr. 
Jtutiee  Snodgrass  in  People* e  Bank  of  Qpring- 
JUtd  V.  Franklin  Bank  of  ClarknilU,  88  Tenn. 
•299.  %  L.  R.  A.  724. 

The  rule  that,  if  a  bank  pays  a  check 
vnder  the  misconception  that  it  has  funds  of 


the  drawer,  it  cannot  recover  from  a  bona 
fide  holder,  but  must  look  to  the  drawer 
alone  for  redress,  is  founded  on  much  the 
same  reasons.  There  is  not  as  much  force  aa 
may  at  first  seem  in  the  suggestion  of  prac- 
tical objections  to  the  doctrine.  In  Targe 
commercial  centers,  where  vast  numbers  of 
checks  have  to  be  rapidly  exchanged  be- 
tween banks,  it  is  always  done  Uirough  and 
under  the  clearing  house  rules,  adopted  hj 
the  banks  for  mutual  convenience,  by  which 
checks  paid  in  that  way  may  be  returned 
within  a  certain  time,  if  it  be  found  that 
they  are  not  genuine  or  that  the  drawer  had 
no  funds.  And  the  doctrine  has  no  applica- 
tion to  cases  where,  as  is  common  in  cities, 
a  customer  of  a  bank  deposits  checks  pur- 
porting to  be  drawn  on  other  banks.  En- 
tirely different  principles  apply  to  such 
cases.  But  while  the  general  doctrine  is  too 
well  established  to  be  overruled  or  disre- 
garded, yet  it  is  undoubtedly  true  that  the 
trend  of  the  modern  authorities  is  to  impose 
upon  it  some  limitations  and  modifications; 
so  that  it  is  not  now  always  easy  to  defi- 
nitely state  when  a  case  falls  within  the 
doctrine  or  comes  within  the  general  rule  as 
to  money  paid  by  mistake.  From  what  ex- 
amination we  have  been  able  to  make  of  the 
authorities,  we  have  arrived  at  the  conclu- 
sion that  there  are  very  few  well-considered 
cases  which  go  further  than  to  hold  that  the 
bank  may  recover  back  money  paid  on  a 
check  to  which  the  signature  of  one  of  its 
customers  was  forged,  when  there  was  a  lack 
of  good  faith  on  part  of  the  payee  towards 
the  bank,  as  when  he  knew  the  check  was 
forged,  or  knew  of  circumstances  casting 
suspicion  on  its  genuineness  not  known  to 
the  bank,  and  which  he  did  not  communicate 
to  it,  or  where  the  holder  was  negligent  in 
not  making  due  inquiry  as  to  the  validity 
of  the  check  before  he  took  it,  and  the 
drawee,  having  a  right  to  presume  that  he 
had  made  such^inquiry,  was  thereby  excused 
from  itself  making  inquiry  before  paving 
it.  In  the  first  case  the  holder  is  really  a 
party  to  the  fraud,  and  is  not  a  good -faith 
holder.  In  the  second  case,  he  has,  by  his 
negligence,  contributed  to  the  consummation 
of  the  mistake  on  part  of  the  drawee  by  mis- 
leading him. 

There  is  no  allegation  that  either  of  the 
defendants  knew  or  suspected  that  the  check 
was  forged.  So  far  as  appears,  they  both 
acted  in  entire  good  faith.  All  that  is 
claimed  against  either  is  negligence.  It  re- 
mains only  to  consider  whether  either  is 
charf^ed  in  the  complaint  with  any  act  of 
negligence  in  failing  to  make  proper  inquiry 
as  to  the  genuineness  of  the  check,  and 
which  the  plaintiff  assumed,  and  had  a  right 
to  assume,  that  they^  had  made,  so  as  to  ex- 
cuse it  for  not  making  the  investigation  as 
to  the  genuineness  oi  its  own  customer's 
signature  which  it  otherwise  would  have 
made.  So  far  as  the  defendant  bank  is  con- 
cerned, there  is  only  one  side  to  the  ques- 
tion. When  it  was  requested  to  c&eh  a  check 
purporting  to  be  drawn  by  one  not  its  cus- 
tomer, on  another  bank,  payable  to  a  person 
unknown  to  it,  it  took  the  precautions, 
which  any  prudent  bank  would  have  taken, 
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to  hare  the  pajee  Identified  and  Uie  cbeck 
indoned  by  a  responsible  party,  and  tberfby 
protect  itself  against  loas  in  case  the  check 
was  not  honored  wlien  presented  for  payment. 
This  is  just  what  any  bank  would  naturally 
do,  and  has  a  right  to  do,  under  such  oir- 
cumstances,  instSul  of  going  in  seardi  of 
the  maker  of  the  check  to  ascertain  from  him 
if  his  signature  is  genuine,  and  then  going 
to  the  drawee  bank  to  ascertain  if  he  has 
funds  on  deposit  with  which  to  meet  it.  It 
owned  the  plaintiff  no  duty  to  investigate 
as  to  the  genuineness  of  Uie  signature  of  its 
own  customer,  and  the  plaintiff  had  no  right 
to  assume  tliat  it  had  made  such  iuTestiga- 
tion.  It  seems  to  us  that  the  same  is  true 
as  to  Boutell  Bros.  The  distinction  must 
be  kept  clearly  in  mind  between  their  duty 
and  responsibility  to  the  defendant  bank  or 
any  other  bona  fide  indorsee  of  the  check, 
and  their  duty  and  responsibility  to  the 
plaintiff  bank,  with  reference  to  the  genuine- 
ness of  the  signature  of  its  own  customer. 
By  indorsing  the  check,  Boutell  Bros,  un- 
doubtedly guaranteed  to  the  defendant  bank 
the  genuineness  both  of  Osborne  &  Clark's 
signature  and  of  Seymour* s  indorsement  as 
the  payee.  That  was  the  very  purpose  of 
their  indorsement.  /Lnd,  if  the  indorsement 
of  Seymour  had  proved  to  be  forged,  they 
would  no  doubt  have  been  liable  to  plaintiff 
had  it  been  thus  led  to  pay  the  check  to  one 
not  the  owner  of  it ;  for  by  indorsing  it  they 
guaranteed  to  all  persons,  including  plain- 
tiff, the  genuineness  of  the  preceding  in- 
dorsement.     But  upon  the  question  oi  the 

genuineness  of  the  signature  of  Osborne  & 
lark,  the  drawee's  own  customers,  the  case 
stands  upon  an  entirely  different  looting. 
Not  being  the  original  pavees  of  the  check, 
the  indorsement  of  Boutell  Bros,  constituted 
DO  guaranty  or  representation  to  the  drawee 
that  the  signature  of  the  drawer  was  genuine ; 
and  the  plaintiff  had  no  right  to  rely  on  it 
as  such,  or  to  assume  that  Boutell  Bros,  had 
investigated  as  to  its  genuineness.  That  was 
a  matter  which  it  devolved  on  the  plaintiff 
to  ascertain  for  itself  when  the  check  was 
presented.  In  fact,  the  complaint  negatives 
the  idea  that  the  plaintiff  acted  on  anv  such 
assumption ;  for  it  is  alleged  that  it  did 
examine  the  signature  with  due  care  and 
caution,  that  it  was  to  all  appearances  gen- 
uine, and  that  it  was  not  possible  by  any 
ordinary  care  or  precaution  to  detect  the  for- 
gery. 

Our  conclusion  is  that  as  to  both  demurrers 
the  Older  appealed  from  must  be  affirmed. 

Canty,  J, ,  dissenting : 

I  cannot  concur  In  the  foregoing  opinion. 
Because  error  is  gray  with  age  is  no  reason 
why  it  should  be  respected  or  followed.  It 
teems  to  me  that  the  foregoing  opinion  is  a 
mere  apology  for  such  error,  and  this. is  true 
of  the  opinion  in  most  of  the  modem  cases 
on  the  question  here  involved.  I  concede 
that  it  is  good  public  policy  to  hold  that  a 
banker  should  know  the  signature  of  his  de- 
positor. It  tends  to  greater  vigilance  on  the 
part  of  the  baoker,  and  more  prompt  discov- 
ery of  the  forgery,  which  makes  the  busi- 
ness of  forgery  more  dangerous  and  less  suc- 
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I  cessful.     But  it  does  not  follow  that  this  ia 
•  tlie  only  principle  involved  in  this  kind  of 
a  case,  or  that  it  should  overturn  and  ex 
elude  alt  other  well-established  principles 
applicable  tliereto.     There  is  no  stronger  or 
better  established  principle  of  law  or  publie 
policy  than  that  which  holds  that  no  one 
shall  be  allowed  to  retain  the  consideration 
received  by  him  on  a  forged  instrument, 
however  innocent  he  may  be,  unless  he  can 
invoke  the  aid  of  the  doctrine  of  estoppel. 
Even  when  a  person  has  been  deceived  by 
the  forgery  of  his  own  signature,  and  liaa 
paid  the  forged  obligation,  he  may  recover 
back  the  money  so  paid,  from  an  innocent 
holder.      WeUh  ▼.  Goodwin,  123  Mass.  71.  25 
Am.  Rep.  24;  8  Morse,  Banks  &  Banking, 
g  464,  p.  768.     This  principle  tends  to  causo 
greater  vigilance  on  the  part  of  every  one 
about  to  take  such  paper,  and  to  prevent  him, 
when  he  has  taken  it,  from  suppressing  his 
suspicions,  and  putting  the  paper  off  on  some 
one  else,  instead  of  investigating  the  matter 
and    pursuing    the    guilty   parties.      Why 
should  the  law  in  such  a  case  offer  a  pre- 
mium on  attempting  to  put  the  paper  off  on 
.  the  drawee  bank?    The  money  of  a  bank  ia 
j  not  legitimate  plunder,  and  a  person  receiv- 
ing it'through  mistake  and  without  consid- 
eration ought  not  to  be  entitled  to  retain  it. 
The  mere  fact  that  a  bank  pays  a  forged 
check  drawn  upon  it  is  no  reason  why   it 
should  lose  its  money.     It  was  the  absolute 
duty  of  the  bank   to  know   its  depositor*a 
siguature,   and  detect  the   forgerv,   and    it 
should  suffer  any  loss  caused  by  its  failure 
to  perform  that  duty ;  but  there  is  no  princi- 
ple of  law  which  says  that,  when  such  fail- 
ure has  caused  no  loss,  the  bank  shall,  as  a 
mere  penalty,  forfeit  the  money  so  paid  by 
it. 

The  transfer  of  negotiable  paper  by  one 
holder  to  another  is  accompanied  by  an  im- 
plied warranty  that  the  paper  is  genuine. 
Brown  v.  Ames  (Minn.)  61  N.  W.  Rep.  448. 
But,  when  a  bank  pays  a  check  drawn  upon 
I  it,  there  is  no  such  implied  warranty  that 
I  the  signature  of  the  maker  is  genuine.     On 
the  contrary,  it  is  the  duty  of  the  bank  to 
ascertain,    when    the    check    is    presented, 
whether  or  not  the  signature  to  it  is  genuine. 
It  owes  this  duty  not  only  to  the  innocent 
holder  presenting  the  check,  but  also  to  all 
prior  innocent  holders.     If  it  fails  in  this 
duty,  it  can  only  recover  back  the  money  sr> 
paid  by  it  on  the  ground  that  it  was  paid 
and  received  by  mutual  mistake  and  with- 
out consideration,  and  that  none  of  the  suc- 
cessive innocent  holders  through  whose  hands 
the  cbeck  passed  will  suffer  any  loss  by  rea- 
son of  such  failure  if  compelled  to  returi> 
the  consideration  received  by  him ;  that  ia 
that  none  of  such  Innocent  holders  will  be 
in  a  worse  position  when  he  has  returned 
such  consideration  than  he  would  be  if  the 
check  had  not  been  paid  by  the  bank.     There 
is  no  reason  why  this  rule  should  lead  to 
multiplicity  of  actions,   or  result  in  con- 
ditions too  complex  for  practical  solution. 
When  the  bank  brings  suit  against  the  last 
holder  to  whom  it  paid  the  check,  he  cai> 
give  notice  of  the  suit  to  the  next  prior 
holder  of  whom  he  received  it,  and  who  ia 
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liable  over  to  him  on  such  implied  warranty, 
and  Uiereby  bind  tack  prior  holder  by  the 
result  of  the  suit.  See  Ijne  v.  6^»d#tm,  2 
Fla.  698 ;  Eip  ▼.  Briglum,  6  Johns.  168,  7 
Johns.  168 ;  People  v.  Judges  of  Monroe  Oom* 
man  FUae,  1  Wend.  19 ;  Blasdale  ▼.  Babeoek, 
1  Johns.  617 ;  Blgelow,  Estoppel,  84. 

I  see  no  reason  why  the  second  last  holder 
of  the  check  cannot  in  like  manner  give  no- 
tice of  the  suit  to  the  third  last  holder  of  it, 
and  thereby  bind  him  by  the  result  of  that 
luit    And  it  seems  to  me  that  the  defense 


will  be  entitled  to  plead  and  prove  tlie  ex 
istence  of  as  many  successive  innocent  prior 
holders  as  it  can,  and  thereupon  the  burden 
should,  perhaps,  be  thrown  on  the  plaintiff 
bank  to  prove  that  none  of  these  holders  will 
be  in  a  worse  position  when  he  has,  by  rea- 
son of  the  recovery  of  the  bank,  been  com- 
pelled to  return  the  consideration  received 
by  him,  than  he  would  be  if  the  bank  had 
never  paid  the  check. 

Rehearing  denied. 
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A  eondition  la  not  created  by  an  habeodum 
clause  '*to  have  and  to  hold    ...   as  and  for  a 

I  street,  to  be  kept  aa  a  public  hlfftaway,"  f oilowlDg 
a  granting  clause  conveying  absolutely  a  por- 
UOD  of  a  larger  tract  of  land  which  a  dty  was 
acquiring  In  accordance  with  a  resolution  direct- 
ing its  acqulBitiOD  "for  public  u*e**  wben  the  en- 
tire property  was  Immediately  devoted  to  tbe 
Qses  Of  the  public  squaie  which  could  not  be  done 
If  the  strip  was  devoted  to  street  purposes  and 
the  opening  of  the  street  would  be  prbfltleis  both 
to  the  grantor  and  the  pubUo. 

(March  27, 1800^; 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Superior  Court  for  Baltimore  in  favor 
defendants  in  an  action  brought  to  recover  pos- 
session of  a  strip  of  land  which  defendants 
claimed  tinder  a  deed  from  plaintiffs.  Af- 
finned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  M.  Men^ngevt  James 
8«  Calwell*  Thomas  MacKensiet  and 
John  V.  L.  Findlay»  for  appellants: 

The  conveyance  was  for  a  special  purpose, 
to  wit,  "as  and  for  a  street  to  be  kept  as  a 
public  highway,"  and  that  purpose  being  em- 
Dodied  in  the  deed  as  one  of  its  conditions,  the 
mayor  and  dty  council  must  have  taken  the 
title  subject  to  the  conditions. 

Bigelow,  Estoppel,  p.  684,  and  note  4;  DOl. 
If  on.  Corp.  §  576. 

As  it  appears  from  the  terms  of  the  deed  it- 
self that  there  was  a  condition  attached  to  the 
grant,  it  necessarily  follows  that  tbe  intention 
was  not  to  grant  a  fee. 

1  P.  G.  L.  art.  21,  §  11  (Code  1888);  Hauh 
kins  V.  Chapman,  86  Md.  88;  Foos  v.  Scarf,  66 
Md.  811;  i&0d  V.  QUmffer,  66  Md.  288. 

Grantee  must  use  the  land  in  strict  conform- 
ity with  tbe  uses,  expressed  in  the  deed. 

Second  Unitersatist  Soe,  of  Baltimore  v.  Du- 
gan,  65  Md.  464;  Kelso  v.  Stigar,  76  Md.  886; 
Heard  v.  Brooklyn,  60  N.  Y.  246;  Bom  v. 
Buck,  48  Md.  865. 

Nora— For  conditions  In  deeds  as  to  use  of  land 
for  apeoltled  charitable  or  quasi  public  purpose, 
aee  noCs  to  Greene  v.  O*0onnor  (B.  L)  19  L.  B.  A. 
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Having  failed  to  use  the  land  in  accordance 
with  the  terms  of  the  deed  and  conditions  con- 
tained therein,  the  plaintiffs  are  entitled  to 
have  and  possess  the  same. 

Beed  v.  Stoufer,  Second  Vhiversalist  Soe.  of 
Baltimore   v.  Dugan,  and  EeUo  v.    SOgar, 
eupra. 

The  court  will  so  construe  the  deed  as  to 
carry  the  intention  into  effect. 

MaWiews  v.  Ward,  10  GiU  &  J.  448;  Ware 
V.  Richardson,  8  Md.  505,  56  Am.  Dec.  762; 
Athert  v.  Thomas,  78  Md.  181;  Martindale. 
Conv.pp.  90,  101;  Herrick  v.  Hopkins,  28  Me. 
217;  Watters  v.  Bredin,  70  Pa.  288;  Richard- 
son V.  Palmer,  88  N.  H.  212;  ThraU  v.  NewU, 
19  Vt.  202,  47  Am.  Dec.  682;  Winter  v.  WhiU, 
70  Md.  805;  Handy  v.  MeKin,  64  Md.  666. 

Wherever  the  habendum  can  be  construed 
so  as  to  stand  with  the  premises  it  may  explain 
or  abridge  the  grant. 

Lee  V.  Tucker,  66  Va.  9;  Rupert  v.  Penner, 
17  L.  R.  A.  824.  86  Neb.  587;  Second  Univer- 
salist  Soe.  of  Baltimore  v.  Dugan,  66  Md.  471. 

The  habendum  describes,  limits,  and  defines 
the  estate  granted. 

Bee  Bouvier.  L.  Diet  title  aeed;  o  Am.  A 
Eng.  Bncyclop.  Law,  p.  457;  4  Kent,  Com. 
§  67,  title  Habendum;  8  Washb.  Beal  Prop, 
p.  440. 

The  mayor  and  city  council  has  no  power  to 
receive  donations  unaffected  by  the  trusts 
fastened  upon  them  by  the  donors,  either  by 
will  or  deed 

City  Code,  Charter,  p.  81;  Darling  v.  Balti- 
more, 51  Md.  1;  Bamum  v.  Baltimore,  62  Md. 
276,  50  Am.  Rep.  219. 

A  gift  or  grant  of  property  to  a  grantee  or 
donee,  to  be  applied  to  a  certain  purpose,  fast- 
ens a  trust  on  the  holder  of  the  legal  estate. 

Ware  v.  RicJiardson,  supra, 

Mr.  Thomas  G.  EUbyes,  for  appellee: 

The  granting  clause  by  the  words  "do  grant 
unto  the  mayor  and  city  couocO  of  Baltimore 
and  its  successors/'  conveys  to  said  city  a  fee- 
simple  estate,  and  if  the  words  in  habendum 
'^as  and  for  a  street  to  be  kept  as  a  public 
highway,"  are  words  of  condition  subse- 
quent which,  if  operative  and  effective  would 
create  a  base  or  defeasible  fee  upon  a  breach 
of  which  a  forfeiture  and  reverter  would  oc- 
cur in  favor  of  the  grantors,  then  these  words 
occurring  in  the  habendum  would  create  a  re- 
pugnancy between  it  and  the  estate  conveyed 
in  the  granting  clause,  and  be  inoperative  in 
so  far  as  these  words  limited  or  diminished  the 
fee-simple  estate  previously  granted. 


See  also  37  L.  R.  A.  794 ;  40  L.  R.   A.  402. 
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1  Bl.  Com.  4(19;  BegenU  of  XJnitenity  nf 
Maryland  ▼.  WtUiams,  9  Gill  &  J.  865,  31  Am. 
Dec  72;  1  Washb.  Real  Prop.  §  63,  p.  90;  Aug. 
A  A.  Priv.  Corp.  chap.  5.  §  172;  6  Am.  &  Eng. 
Encyclop.  Law,  p.  876,  title  Estates;  Comyn's 
Die.  Estate,  A.  2,  216;  2  Preston,  Estates,  1, 
p.  7;  Congregational  8oe.  of  Halifax  t.  Stark, 
84  yt.  243;  NievU  ▼.  New  York  £  E.  B,  Co.  12 
N.  Y.  12t. 

The  habendum  of  a  deed  must  give  way  if  in 
conflict  with  or  repugnant  to  the  granting 
clause  of  a  deed. 

Bitdd  ▼.  Brooke,  8  Gill,  198,  48  Am.  Dec. 
321;  Farquharson  v.  Eicbelberger,  15  Md.  68; 
WinUr  ▼.  Oorsueh,  51  Md.  186;  Foreman  ▼. 
Presbyterian  Asso,  of  Baltimore  (Md.)  Dec.  18, 
1894. 

The  words  "as  and  for  a  street  to  be  kept  as 
a  public  highway,"  occurring  in  the  habendum, 
do  not  in  i^emaeWes  create  a  condition  subse- 
quent 

A  condition  sabseqnent  is  never  favored,  be- 
cause it  works  a  forfeiture,  and  forfeitures, 
both  in  law  and  equity,  are  "odious." 

4  Kent,  Com.  125,  180,  182;  Stanley  t.  Colt, 
72  U.  B.  5  Wall  119,  18  L.  ed.  592;  PasehaU 
V.  Passmore,  IJ  Pa.  295;  Farnham  v.  Thomp- 
son, 84  Minn.  880;  Eark  ▼.  Dawes,  8  Md.  Ch. 
280. 

The  fact  that  the  consideration  was  nominal 
in  the  deed  which  it  is  claimed  has  words  creat- 
ing a  condition  subsequent,  does  not  change 
the  rules  of  law  as  to  the  construction  of  the 
words,  but  only  makes  a  condition  suhsequent 
more  readily  implied. 

Oleott  V.  Gabert,  86  Tex.  121. 

The  mere  declaration  of  the  uses  to  which 
the  granted  premises  are  to  be  applied  does  not 
ordinarily  import  a  condition. 

Ibid.;  Packard  ▼.  Ames,  16  Gray,  827;  Bavh 
eon  ▼.  Uxbridge  School  DisL  No.  6,  7  Allen, 
129,  88  Am.  Dec.  670;  HeaUon  t.  Randolph 
County  Comrs.  20  Ind.  898. 

Where  the  use  or  purpose  declared  in  the 
deed  is  not  for  the  special  benefit  of  the 
grantor,  but  for  the  public  at  large,  the  courts 
are  not  inclined  to  treat  the  words  as  creating 
a  condition  subsequent. 

Oleott  T.  GaJbert,  Packard  t.  Ames,  and  Ravh 
eon  T.  Vabridge  School  Dist,  No,  6,  supra: 
Greene  v.  O'Connor,  19  L.  R.  A.  262,  18  R.  I. 
49;  Thornton  ▼.  TrammeU,  89  Ga.  209;  Pas- 
ehall  ▼.  Pasemore,  15  Pa.  295;  LabereeY.  Carle- 
ton,  53  Me.  211;  Gadberry  ▼.  Sheppard,  27 
Miss.  208;  Farnham  v.  ^mpson,  84  Minn. 
880;  Sumner  Y,  Darnell,  18  L.  R.  A.  178,  note, 
128  Ind.  88;  Hague  ▼.  Ahrens,  8  U.  8.  App. 
244,  58  Fed.  Rep.  58:  ^anley  ▼.  Colt,  72  U.  8. 
6  Wall.  119, 18  li.  ed.  502;  StetmH  v.  Redditt, 
8  Md.  71;  NewbM  ▼.  Glenn,  67  Md.  490. 

In  ascertaining  whether  the  words  "as  and 
for  a  street  to  be  kept  as  a  public  highway" 
create  a  condition  subsequent,  the  intention  of 
the  grantors  is  controlling. 

The  resolution,  the  incapacity  of  the  appel- 
lee to  take  the  land  in  question  for  a  street,  but 
only  for  a  part  of  a  public  square,  under  the 
express  provislona  of  said  resolution,  the  re- 
citals in  the  other  deed  made  three  days  later, 
and  all  the  surrounding  facts,  conclusively 
show  that  it  was  not  the  intention  of  the  gran- 
tors by  the  use  of  these  words  to  create  a  con- 1 
dition  subsequent 
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The  Bedemptorist  v.  Wenig  (Md.)  June  19. 
1894;  Stanley  Y.  Colt,  and  PasehaU  v.  Baeemore^ 
supra;  Lyon  v.  Horsey,  108  N.  T.  264;  New^ 
boldY,  Glenn,  supra. 


J.,  delivered  Uie  opiniim  of  the 

court: 

This  is  an  -.«ction  of  ejectment,  brought  by 
the  appellant  to  recover  from  the  appellee 
a  strip  of  land  running  through  Perkins' 
Spring  property  in  the  city  of  Baltimore. 
The  case  was  heard  below  upon  an  agreed 
statement  of  facts,  and  from  the  pro  forma 
judgment  thereupon  rendered  this  appeal  Is 
taken 

On  the  16th  day  of  October.  1873,  the 
mayor  and  city  council  of  Baltimore  passed 
a  resolution  authorizing  and  directing  the 
city  comptroller  to  lease  "for  public  use* 
all  that  portion  of  the  Perkins  Sprine  prop- 
erty located  within  the  boimds  of  Ogiston, 
Gkorge,  and  Chatsworth  streets  (except  a 
portion  theretofore  leased)  "at  a  rate  not  to 
exceed  four  dollars  and  a- half  per  front  foot, 
for  the  building  lots  contained  within  said 
bounds,"  with  the  right  reserved  "to  pur- 
chase at  six  per  cent,  capitalized,  at  the  con- 
venience of  the  city."  The  land  described 
in  this  resolution  was  conveyed  to  the  city 
in  separate  parcels  by  two  deeds,  dated  re- 
spectively the  11th  day  of  January,  1873, 
and  the  14th  day  of  January  of  the  same 
year.  These  deeds  were  submitted  to  and 
approved  by  the  city  solicitor  at  the  same 
time,  that  is  to  say  on  the  4th  of  January. 
By  the  deed  of  the  14th  day  of  January  the 
grantors,  first  having  set  out  the  resolution 
above  cited,  lease  to  the  city  for  ninety-nine 
years,  renewable  forever,  with  the  right  re- 
served to  purchase  the  fee,  all  of  the  ground 
mentioned  in  the  resolution,  exoept  so  much 
thereof  as  constituted  Clark  street,  which 
was  granted  by  the  deed  of  the  11th  of  Jan- 
uary to  the  city  "in  fee  simple."  Clark 
street  thus  referred  to  did  not,  in  fact,  exist; 
it  was  only  the  strip  of  land  running  from 
Ogston  to  Chatsworth  street,  sixty  feet  wide, 
which  the  grantors,  by  deed  of  the  11th  of 
January,  hM,  in  consideration  of  one  dollar, 
granted  unto  the  mayor  and  city  council  of 
Baltimore  and  its  successors,  with  an  haben- 
dum clause,  as  follows: 

"To  have  and  to  hold  the  parcel  of  ground 
above  described  with  the  appurtenances  afore- 
said unto  the  mayor  and  city  council  of  Bal- 
timore, aforesaid,  and  iti  luccessors  forever, 
as  and  for  a  street  to  be  kept  as  a  public 
highway."  Upon  the  execution  and  deliv- 
ery of  these  deeds,  the  city  took  possession 
of  the  property,  and  since  then  it  has  been 
used  as  a  part  of  Perkins  Spring  square.  It 
has  expended  large  sums  of  money  in  im- 
proving it,  by  the  construction  of  expensive 
paved  ways  for  the  persona  using  the  square, 
and  of  a  large  mound  of  earth  in  the  center, 
ornamented  and  embellished  with  receptacles 
for  flowers.  No  ordinance  or  resolution  was 
ever  passed  by  the  mayor  and  city  council 
authorizing  the  purchase  of  the  land  men- 
tioned in  tne  declaration  as  a  public  high- 
way, or  accepting  it  as  such ;  on  the  con- 
trary if  it  should  be  used  as  a  street  such  use 
would  render  the  triangular  parcel  incapable 
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of  improYement  as  a  public  square,  aa  pro- 
▼ided  by  the  ordinance  or  resolution  of  1872. 
It  is  agreed  by  the  parties  that  the  court 
shall  draw  such  inferences  of  law  or  fact  from 
the  ** statement  of  facts  and  exhibits  as  may 
be  right  and  proper,  and  all  questions  of 
law,  as  well  as  inferences  that  might  haye 
been  made  in  the  court  below,  shall  be  open 
for  consideration  and  decision  by  this  court. " 

Under  these  circumstances  the  appellant 
contends  that  the  deed  of  the  11th  of  Janu- 
ary, 1878,  was  made  for  the  purpose  of  open- 
ing, and  forever  keeping  open,  Clark  street 
from  Ogston  to  Chatsworth  as  a  public  high- 
way ;  that  the  words,  **  as  and  for  a  street  to 
be  kept  as  a  public  highway, "  found  in  the 
habendum,  create  a  condition,  and  as  the 
city  has  failed  to  use  the  land  in  accordance 
with  this  conditfon,  a  forfeiture  has  occurred, 
and  the  title  has  reverted  to  the  grantors. 
To  sustain  this  contention  it  obviously  is 
necessary  to  determine  that  the  words  in 
themselves  import  a  condition,  or  when  taken 
in  connection  with  the  whole  deed,  that  they 
show  a  clear  and  unmistakable  intention  on 
the  part  of  the  grantor  to  grant  an  estate  on 
condition.  Technical  words  are  not  abso- 
lutely essential  to  create  a  condition,  nor,  on 
the  other  hand,  does  their  use  necessarily 
raise  one;  such  words  may  be  controlled  by 
the  context  of  the  instrument  in  which  they 
are  us^d,  so  that  «ometimes  they  work  a  limit- 
ation and  condition,  and  sometimes  a  covenant 
or  a  trust  only.  PasehaU  y.  Piusmore,  15  Pa. 
295;  Bacon  y.  Huntington,  14  Conn.  02; 
Worman  y.  Teagarden,  2  Ohio  8t.  880; 
WatterB  y.  Bredin,  70  Pa.  236 ;  Laberee  y. 
Oarletan,  58  Me.  21t. 

Conditions  subsequent  are  not  favored  in 
law  "because  on  breach  of  such  conditions 
there  is  a  forfeiture,  and  the  law  is  adverse 
to  forfeitures. "  4  Kent,  Com.  180 ;  Stanley 
y.  Colt,  72  U.  8.  5  Wall.  119,  18  L.  ed. 
502. 

Therefore  it  is  that  a  condition  will  not 
be  raised  by  implication,  from  a  mere  de- 
claration in  the  need  that  the  grant  is  made 
for  a  special  and  particular  purpose,  with- 
out being  coupled  with  words  appropriate 
to  make  such  a  condition.  Packard  v. 
Ames,  16  Gray,  827 ;  BigelotD  y.  Barr,  4  Ohio, 
358. 

And  as  a  further  consequence  of  this  rule, 
it  has  always  been  held  that  ''in  doubtful 
cases  the  disposition  of  the  courts  is,  to  con- 
strue language  as  creating  a  trust  or  coven- 
ant, rather  than  a  condition.  See  Mr.  Brant- 
ley's note  to  the  case  of  Earle  v.  James,  8 
Md.  Ch.  280,  and  authorities  there  cited. 
SeovUl  y.  McMahon,  62  Conn.  878,  21  L.  R. 
A.  58;  Greene  v.  O'Connor,  18  R.  L  49,  19 
L.  R.  A.  262;  Rawson  y.  Uxbrtdge  School 
Disi.  No,  6,  7  Allen,  128,  129,  88  Am.  Dec. 
670. 

In  the  elaborate  and  able  opinion  delivered 
in  the  last  cited  case  by  Bigelow,  Gh,  J., 
the  court  said :  "If  it  be  doubtful  whether 
a  clause  in  a  deed  be  a  covenant  or  a  condi- 
tion, courts  of  law  will  always  incline 
against  the  latter  construction.  Conditions 
are  not  to  be  raised  readily  by  inference  or 
argument.  .  .  .  We  believe  there  is  no 
siifhoritative  sanction  for  the  doctrine  that 

27  L.  R  A. 


a  deed  is  to  be  construed  a  grant  on  a  condi- 
tion subsequent  solely  for  the  reason  that  it 
contains  a  clause  declaring  the  purpose  for 
which  it  is  intended  the  granted  premises 
shall  be  used,  where  such  purpose  will  not 
inure  specially  to  the  benefit  of  the  grantor 
and  his  assigns,  but  is  in  its  nature  general 
and  public,  and  where  there  are  no  other 
words  indicating  an  intent  that  the  grant  ia 
to  be  void  if  the  declared  purpose  is  not  ful- 
filled." 

These  principles  which,  so  far  as  our  re- 
searches have  gone,  seem  to  be  of  universal 
acceptance,  are  fully  sustained  by  the  decis- 
ions of  this  court.  Without  undertaking  to 
review  the  cases  in  which  questions  of  this 
nature  have  been  considered,  we  deem  it 
quite  sufficient  to  refer  to  the  case  of  Newbold 
V.  Qlenn,  67  Md.  490,  in  which  Judge  Rob- 
inson, speaking  for  the  court,  has  succinctly 
stated  the  whole  law.  There,  in  pursuance 
of  an  ordinance  of  the  city  the  trustees  of 
the  McDonough  Educational  Fund  «&  Institute 
bought  of  Wolfarden  a  lot  of  ground  as  a 
site  for  the  proposed  McDonough  Institute. 
The  deed  recited  the  ordinance,  and  con* 
veyed  the  property  to  the  city,  "  in  trust  for 
the  uses  and  purposes,  and  subject  to  the 
trusts,  limitations,  powers,  and  provisiona 
imposed,  expressed,  and  declared  in  and  by 
the  ordinance."  8ubseq[uent1y  the  city  sold 
the  property  to  William  W.  Glenn  and 
bought  another,  on  which  the  buildings  were 
erected.  One  of  the  questions  involved  was 
whether  the  city  acquired  an  indefeasible 
fee-simple  title,  or  only  a  fee  on  condition 
subsequent,  that  the  property  was  to  be  used 
as  a  site  for  the  institute,  and  on  failure  so 
to  use  it,  there  was  a  reverter  to  the  grantor. 

It  was  held,  however,  the  words  relied  on 
to  establish  the  condition  were  used  only 
''for  showing  the  purpose  for  which  the 
property  was  bought  and  the  character  in 
which  it  was  held,  and  not  for  the  purpose 
of  limiting  the  right  of  alienation."  It  was 
also  held  there  was  nothing  "to  justify  the 
inference  that  the  property  was  sold  or  con- 
vejred  on  condition  that  it  was  to  be  used  as 
a  site  for  the  McDonough  Institute,  and  on 
failure  thus  to  use  it  the  title  was  to  revert 
to  the  vendor  .  .  .  and  if  such  had  been 
the  intention  we  must  presume  that  it  would 
have  been  expressed  in  clear  and  explicit 
terms  or  in  terms  at  least  from  which  such  in- 
tention could  be  fairly  inferred."  The  court 
also,  distinguished  that  case  from  those  of 
Beed  y.  Stoufer,  56  Md.  286,  and  of  Seo 
ond  Universalist  Sot.  of  Baltimore  v.  Dug* 
an,  65  Md.  460,  in  which  it  was  held 
"on  the  express  terms  of  the  grant  and  the 
incapacity  of  the  grantee  to  take  upon  aoy 
other  conditions,  that,  upon  the  "failure  to 
use  the  property  for  the  purposes  in  consid- 
eration of  which  it  was  conveyed  the  title 
reverted  to  the  grantor. " 

Applying  these  principles  to  the  case  at 
bar,  we  cannot  find  anything  in  the  deed  of 
the  11th  of  January  to  justifv  the  inference 
that  the  property  was  conveyed  on  the  condi* 
tion  that  it  was  to  be  used  as  a  public  high- 
way  and  "on  failure  thus  to  use  it,  the  title 
was  to  revert  to  the  vendor. "  In  the  grant- 
ing clause  the  property  is  conveyed  abso- 
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Intel 7  to  the  city  and  in  the  habendum  are 
the  words,  **  to  have  and  to  hold,  etc. ,  as  and 
for  a  street  to  be  kept  as  a  public  highway. " 
These  words  do  not  ex  propria  vigore  Import 
a  condition,  nor  are  they  so  connected  with 
the  grant  itself,  as  in  any  manner  to  qualify 
the  general  terms  there  employed ;  and  there 
is  no  such  language  to  be  found  in  the  deed, 
from  which  when  the  context  is  taken  into 
consideration,  an  intention  to  create  a  con- 
dition can  be  inferred.  The  lot  was  acquired 
by  the  city  under  the  author itr  of  a  resolu- 
tion, which  directed  a  lease  ''for  public  use, 
with  the  right  reserved  to  purchase. " 

It  was  part  of  the  property  included  within 
what  was  called  the  Perkins  Spring  prop- 
erty, and  inasmuch  as  the  whole  of  the  prop- 
erty was,  immediately  upon  its  acquisition, 
devoted  by  the  city  to  the  uses  of  a  public 
square,  it  may  reasonably  be  presumed  that 
such  was  the  "public  use"  had  in  view 
when  the  resol  ution  was  passed.  Under  these 
circumstances,  it  is  inconceivable,  and  it 
would  require  the  plainest  terms  to  enable 
us  to  determine,  that  it  was  the  intent  of  the 
deed  that  if  the  property  was  put  to  the  pub- 
lic use  contemplated  by  the  resolution*  and 
not  to  the  use  of  a  public  street,  the  city 
should  lose  its  title  and  the  property  revert 
Id  the  grantors.    ▲  glance  at  the  plat  with 


I  plished  by  two  deeds,  ought  to  be  regarded 
as  one  transaction,  and  the  real  considerati<Mi 
for  the  conveyances  must  be  taken  to  be  the 
aggregate  amounts  received  from  the  entire 
property. 

In  view  of  all  the  facts  of  the  case  and  the 
terms  of  the  deed,  we  think  the  wonis  relied 
on  to  create  the  condition  are  quite  as  con- 
sistent with  an  intent  to  repose  a  confidence 
in  the  authorities  of  the  city,  that  they 
"would  fulfill  the  purpose  of  the  ^rant,  so 
long  as  it  was  reasonable  and  practicable  so 
to  do,  as  they  are  with  the  intent  to  impose 
a  condition  which  should  compel  it,  on  pain 
of  forfeiture,  to  maintain  the  property  as  a 
public  street,  however  inconvenient,  imprac- 
ticable or  worthless  it  miapht  become  either 
to  the  vendor  or  vendee."  "Language  so 
equivocal  cannot  be  construed  as  a  condition 
subsequent  without  disregarding  the  cardi- 
nal principle  of  real  property  .  .  .  that 
conditions  subsequent  which  defeat  an  estate 
are  not  to  be  favored  or  raised  by  inference  or 
implication."  Baweon  v.  Vwridge  School 
Diet.  No.  5f  ntpra. 

From  what  we  have  said  it  follows  that  th$ 
Judgment  of  the  court  below  must  be  affirmed. 
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which  we  have  been  furnished  will  satisfy 
any  one  that  to  use  this  parcel  of  land  as  a 
street  would  be  profitless  both  to  the  grantor 
and  the  public ;  and  it  is  agreed  by  the  par- 
ties that  such  use  would  render  the  property 
included  in  the  resolution,  "incapable  of 
improvement  as  a  public  square  as  provided 
in  the  ordinance  of  1872." 
We  are  disposed  to  place  but  little  im- 

f^ortance  upon  the  fact  that  the  consideration 
n  the  deed  is  merely  nominal.  The  whole 
of  the  Perkins  Spring  property  (except  a 
portion  thereof)  was  transferred  to  the  city 
by  the  same  parties.  The  resolution  author- 
ized a  lease  at  $4.50  per  front  foot  of  the 
building  lots  contained.  Prior  to  the  pas- 
sage of  the  resolution  Clark  street  did  not 
exist.  It  is  obvious  that  if  Clark  street  be 
taken  into  account  more  front  feet  can  be 
obtained  than  would  otherwise  be  oossible, 
and  thus  a  larger  price  could  be  realized  for 
the  entire  property.  The  transfer  to  the  city 
of  the  Spring  property,   although   acoom- 
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1*  A  statate  authoiialik^  aajr  habitual 
drankard  to  be'aent  fbr  treatment  and 
cure  to  an  institation  within  the  state 
maintained  for  such  persons,  at  the  expense  of 
the  county  or  city  of  his  resideDce,  If  neither  b9 
nor  his  petitioning  kin  is  flnaoolally  able  to  incui 
the  expense,  does  not  make  an  unoonsUtutlODal 
use  of  money  raised  by  taxation. 

8«  The  title  *'An  act  to  provide  for  the  treat- 
ment and  cure  of  habitual  drunkards**  does  not 
describe  more  tban  one  subject,  or  vary  from  the 
body  of  the  act  which  mentions  treatment  only 
and  not  cure. 

8«  Mandamus  Is  the  proper  remedy  u> 
compel  payment  of  a  decree  against  a  dty. 

(March  27,  189S.) 

APPEAL  hj  defendants  from  an  order  of 
the  Superior  Court  for  Baltimore  City  in 
favor  of  plaintiff  in  a  proceeding  brought  to 
obtain  a  writ  of  mandamus  to  compel  de- 
fendants to  pay  a  certain  sum  for  the  treat- 
ment of  a  patient  at  the  plaintiff  institute. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Thomas  O.  Hayes  for  appellant. 

Messrs,  Frederick  W.  Story  and  P.  F. 
Pampel«  for  appellee : 

This  law  is  constitutional. 

Baltimore  v.  State,  15  Md.  876,  74  Am.  Dea 
572;  Cooley,  Const.  Lira.  p.  706;  Parker  ft 
Worthington,  ** Public  Health  &  Safety."  pp. 
1,  269,  §  282 ;  Md.  Code,  p.  146 ;  *"  Chancery, 

Nora^On  the  question  what  purposes  are  pub- 
lic such  as  to  Justify  the  raisin^r  or  expenditure  of 
public  money  therefor,  see  note  to  Dafmeu  v.  Ool- 
ffan  (G«l.)  14  L.  H.  A.  474. 

For  a  Bficbi^n  statute  providing  for  the  treat- 
ment of  persons  convicted  of  drunkenness  to  curt 
them,  see  Senate  of  Happy  Home  Club  of  America 
V.  Alpena  County  Suprs.  S8  L.  B.  A,  14A. 


See  also  33  L.  R.  A.  832;  34  L.  R.  A.  131;  36  L.  R.  A.  55;  46  L.  R.  A.  381; 
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«nd  Laws  of  1894/  chap.   474;  Barbier  y.  | 
Connolly,  113  U.  8.  27,  28  L.  ed.  923 ;  Mugler 
T.  Kansaa,  123  U.  8.  623,  81  L.  ed.  205. 

Roberts* «/.,  delivered  the  opinion  of  the 
•court: 

The  aj^peal  in  this  case  is  takea  from  a 
pro  forma  order  of  the  superior  court  of  Balti- 
more city,  on  a  case  stated  for  the  opinion 
4uid  order  of  that  court,  in  a  proceeding  in- 
•stituted  by  the  appellee  to  obtain  the  writ 
of  mandamus  to  compel  the  appellant  to  pay 
io  the  appellee,  under  a  decree  of  the  circuit 
oourt  of  Baltimore  city,  the  sum  of  $100  for 
the  treatment  of  John  P.  Moran,  an  habitual 
^drunkard  residing  in  said  city.     The  sole 
obpect  of  this  appeal  being  to  obtain  from 
this  court  a  determination  of  the  yalidity 
00/  non  of  the  Act  of  the  General  Assembly 
of  Maryland,  chapter  247.  passed  January 
Session,  1894,  entitled  *'An  act  to  provide 
for  the  treatment  and  cure  of  habitual  drunk- 
ards."   The  act  by  its  first  section  provides 
that  any  inhabitant  of  this  state,  who  is  of 
kin  to  or  a  friend  of  an  habitual  drunkard, 
«s  defined  in  the  fifth  section  of  this  act,  may 
«pply  by  petition  to  the  circuit  court  of  the 
county  ur  the  circuit  court  of  Baltimore  city, 
where  such  drunkard  resides,  for  leave  to 
oend  such  drunkard  at  the  expense  of  the 
•county  or  city  as  the  case  may  be,  to  an  in- 
stitution located  in  Maryland  for  the  medical 
treatment  of  drunkenness,  as  said  court  may 
<lesignate.    The  first  section  further  provides 
ihat  the  petition  shall  be  verified  by  the  ap- 
plicant and  contain  the  name,  age,  and  con- 
oition  of  the  habitual  drunkard  and  show 
that  neither  he  nor  his  petitioning  kin  is 
tinancially  able  to  incur  the  expense  of  his 
cure,  and  further  that  said  petition  shall  con- 
tain the  written  agreement  of  said  drunkard 
to  take  such  treatment  and  obey  the  rules  of 
the  institution  to  which  he  may  be  sent.  The 
Hd  section  provides  that  the  court  shall    be 
satisfied  of  the  truth  of  the  facts  stated   in 
the  petition  before  sending  the  drunkard  to 
4tn  institution,  and  that  the  charge  for  the 
treatment  shall  in  no  case  exceed  the  sum  of 
$100,  and  it  then  further  provides  that  the 
court  shall  thereupon  order  the  expense  of 
«uch  treatment  to  be  paid  out  of  the  treasury 
•of  the  county  or  the  city  of  Baltimore,  as  the 
case  ma^  be,  in  the  same  manner  as  other 
claims  jot  the  administration  of  justice  are 
paid.     The  8d  section  has  no  direct  bearing 
on  this  subject  in  controversy  here.     The 
4th  section  provides  that  the  officers  of  the 
institution  to  which  a  drunkard  is  sent  shall 
become  sworn  officers,  without  compensation 
of  the  court  sending  the  drunkard  for  treat- 
ment.    The  5th  section  defines  a  drunkard 
to  be  ''any  person  who  has  acquired  the  habit 
cf  using  spirituous,  malt,  or  fermented  liq- 
uors, cocaine  or  other  narcotics  to  such  a  de* 
gree  as  to  deprive  him  or  her  of  reasonable 
self-control.''    This  statement  gives  substan- 
-tially  all  the  material  facts  necessary  for  the 
purposes  of  this  controversy. 

It  is  contended  that  the  act  is  in  conflict 
with  the  constitution  of  this  state,  for  that 
the  legislature  has  no  power  to  compel  the 
^ity  of  Baltimore,  without  its  consent,  to 
'tax  its  citizens  for  the  treatment  of  habitual 
■drunkards  at  an  inebriate  asylum. 
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By  the  provisions  of  article  16,  section 
47,  of  the  Code,  whenever  by  petition  under 
oath,  any  person  shall  be  alleged  to  be  a 
drunkard,  incapable  of  taking  care  of  him- 
self or  herself,  or  his  or  her  property,  an^ 
circuit  court  of  this  state  and  also  the  circuit 
court  of  Baltimore  city,  shall  have  the  power, 
in  its  discretion,  on  such  preliminary  ex- 
amination or  inquiry  as  it  may  think  proper 
to  make  ex  parte,  to  issue  a  warrant  to  the 
sheriff  of  the  county  or  city,  to  arrest  and 
bring  the  person  so  cnarged  before  such  court. 
Then  follows  the  summons  of  a  jury  in  like 
manner  with  the  established  practice  in  cases 
of  lunatic  paupers  under  article  59  of  the 
Code.  Under  cither  article  of  the  code  the 
proceeding  is  ex  parte,  and  the  questions  to 
be  passed  upon  are  submitted  to  the  finding 
of  a  jury  instead  of  the  court.  These  two 
provisions  of  the  code  have  been  in  force  in 
this  state  for  many  years,  and  have  been  es- 
pecially with  respect  to  lunatic  paupers  of 
well -recognized  service.  The  law  now  under 
consideration,  in  so  far  as  it  relates  to  the 
liberty  of  the  drunkard,  does  not  require 
the  intervention  of  a  jury,  for  the  reason 
that  he  voluntarily  and  in  advance  agrees  ia 
writing  that  the  court  may  send  hinT  to  any 
institution  in  the  state  for  the  medical  treat- 
ment of  drunkenness.  We  are  very  clear  that 
the  law  does  not  in  the  remotest  possible 
sense  curtail  any  right  of  the  drunkard.  Do 
the  provisions  of  the  law  requiring  the  city 
to  pay  for  the  medical  treatment  of  the  drunk- 
ara  improperly  or  injuriously  affect  any 
right  of  the  city  of  Baltimore  any  more  than 
the  tax  which  is  imposed  for  the  maintenance 
of  courts,  civil  and  criminal,  is  found  to  be 
as  well  as  other  taxes  are,  an  exaction  for 
the  benefit  of  the  public  good?  We  fail  to 
recognize  the  force  of  this  objection,  espec- 
ially in  its  application  to  the  lunatic  paupers 
of  the  state.  The  principle  invoked  has  just 
the  same  force  in  its  application  to  the  con- 
dition of  an  habitual  drunkard  as  to  a  luna- 
tic pauper.  The  law  is  general  in  its  ap- 
plication, and  is  intended  alike  for  city  and 
county. 

The  ninth  section  of  article  eleven  of  the 
Constitution  declares  that  it  ** shall  not  be  so 
construed,  or  taken  as  to  make  the  political 
corporation  of  Baltimore  independent  of  oi 
free  from  the  control  which  the  general  as- 
sembly of  Maryland  has  over  all  such  cor- 
porations in  the  state.  **    This  court  in  the 
Regent's  Case,   9    Gill    &  J.   897,   81   Am. 
Dec.  72,  says:  **A  public  corporation  is  one 
that  is  created  for  political   purposes  with 
political  powers,  to  be  exercised  for  pur- 
poses connected  with  the  public  good  in  the 
administration  of  civil  government ;  an  in- 
strument of  the  government  subject  to  the 
control  of  the  legislature,  and  its  members 
officers  of  the  government,  for  the  adminis- 
tration or  discharge  of  public  duties,  as  in 
cases  of  cities,  towns,  etc."    And,  a^ain,  in 
the  same  case,  folio  401,  it  says;  "Public 
corporations  are  to  be  governed  according  to 
the  laws  of  the  land,  and  the  government  has 
the  sole  right,  as  trustee  of  the  public  inter- 
est, to  inspect,  regulate,  control,  and  direct 
the  corporation,  its  funds  and  franchises.* 
Whilst  it  is  not  claimed  that  the  legislature 
has  absolute  and  unlimited  control  over  the 
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appellant,  there  can  be  no  doubt  as  to  the 
power  of  the  legislature  to  require  the  pay- 
ment by  the  city  of  a  sum  requisite  to  de- 
fray the  expense  of  maintenance  and  medi- 
cal treatment  of  habitual  drunkards  residing 
within  the  corporate  limits  and  committed 
under  the  provisions  of  the  law  now  under 
consideration. 

If  the  legislature  has  authority,  which  we 
do  not  question,  to  treat  habitual  drunkards, 
as  a  class  of  citizens  who  are  entitled  to  be 
restrained  or  medically  cared  for  by  placing 
them  in  institutions  for  treatment  it  would 
naturally  follow  that  in  so  far  as  the  law 
applies  to  the  citizens  of  Baltimore,  the  ex- 
pense of  the  treatment  of  its  habitual  drunk- 
ards ought  reasonably  be  borne  by  it.  It 
was  held  as  already  stated  in  the  Regents 
Case,  supra,  that  the  government  ''has  the 
sole  right,  as  trustee  of  the  public  interest, 
to  inspect,  regulate,  control,  and  direct  the 
corporation,  its  funds  and  franchises. "  It  is 
one  of  the  gravest  conditions  of  the  century 
in  which  we  live  and  of  which  legislators 
have  been  compelled  to  make  observation, 
that  the  victims  of  the  excessive  use  of  alco- 
holic stimulants,  narcotics,  etr..,  have  grown 
to  be  legion,  not  of  healthy  robust  manhood, 
but  of  broken,  debauched,  and  decrepit  men, 
aj^ainst  whom  and  for  whom  as  a  class,  pub- 
lic sentiment  has  a  right  to  appeal  to  the  leg- 
islature for  protection.  Ix/rd  Bacon  has  said ; 
"That  all  the  crimes  on  earth  do  not  destroy 
so  many  of  the  human  race,  nor  alienate  so 
much  property,  as  drunkenness.''  Mr.  Jus- 
iice  Harlan,  delivering  the  opinion  of  the 
court  in  Mugler  v.  Kansas,  123  U.  8.  623,  81 
L.  ed.  205,  says:  ''There  is  no  justification 
for  holding  that  the  stale,  under  the  guise 
merely  of  police  regulations,  is  here  aiming 
to  deprive  the  citizen  of  his  constitutional 
rights ;  for  we  cannot  shut  out  of  view  the 
fact,  within  the  knowledge  of  all,  that  the 
public  health,  the  public  morals,  and  the 
public  safety  may  be  endangered  by  the  use 
of  intoxicating  drinks;  nor  the  fact,  estab- 
lished by  statistics  accessible  to  every  one, 
that  the  idleness,  disorder,  pauperism  and 
crime  existing  in  the  country  are  in  some 
degree,  at  least,  traceable  to  this  evil." 

Mr.  Tiedcman,  in  his  work  on  the  Limita- 
tions of  Police  Powers  says :  ''It  is  the  pol- 
icy of  some  states,  notably  New  York,  to 
establish  asylums  for  the  inebriate,  where 
habitual  drunkards  are  received  and  sub- 
jected to  a  course  of  medical  treatment, 
which  is  calculated  to  effect  a  cure  of  the 
disease  of  drinking,  as  it  is  claimed  to  be. 
A  larffe  part  of  human  suffering  is  the  al- 
most uirect  result  of  drunkenness,  and  it  is 
certainly  to  the  interest  of  society  to  reduce 
this  eyil  as  much  as  possible.  The  establish- 
ment and  maintenance  of  inebriate  asylums 
can,  ti^erefore,  be  lawfully  undertaken  by 
the  state. " 

We  think  the  legislature  was  possessed  of 
ample  power  to  deal  with  the  subject-matter 
of  the  law,  and  that  in  what  they  did  they 
in  no  respect  violated  any  provision  of  the 
constitution  of  the  state  or  of  the  United 
States. 

There  is  nothing  in  the  contention  that  the 
title  to  the  act  yiolates  article  8,  section  20,  of 
the  Constitution,  which  provides  that  eyery 
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law  enacted  by  the  general  assembly  shall 
embrace  but  one  subject,  which  shall  be  de- 
scribed in  its  title.  The  title  provides  for 
the  treatment  and  cure  of  habitual  drunkards, 
and  it  is  claimed  tliat  this  contains  more  than 
one  subject,  and  that  in  the  provisions  of 
the  act  nothing  is  said  about  "ctire,"  but 
reference  alone  is  made  to  the  treatment  of 
habitual  drunkards.  But  we  think  tlie  leg- 
islature must  have  been  influenced  by  the- 
conviction  that  the  cure  would  in  some  in- 
stances, at  least,  follow  the  treatment,  and 
that  cure  and  treatment  constitute  but  oom 
subject.     We  entertain  the  same  view. 

In  respect  to  the  writ  of  mandamus,  w» 
think  it  properly  issued  as  the  remedy  ap- 

ftropriate  under  the  circumstances.     It  fol* 
owB  that  the  order  must  be  affirmed. 
Order  affirmed  with  eotts. 


u    (X 


John    J.    SHANFELTER,    Trading 
DUFFY  &  CO.,  Appt., 

V. 

Mayor,  etc.,  of  BALTIMOKB. 
( Md. ) 

1.   A  court  cannot  take  Judicial  noti4 

of  the  contents  of  a  city  ordioanoe. 

2*   Biere    references  to  ordinances  bj 

numbers  and  dates  is  not  sufficient  to  comply  witl» 
the  eatablfsed  rules  of  pleading. 
8.   An  ordinance  vesting  in  acomn&it- 
tee  the  power  to  condemn  property 

within  a  Bquare  selected  as  the  site  for  a  court- 
house if  unable  to  afrree  with  the  owoers,  and  » 
mere  delay  in  acquiring  title  after  request  and- 
warniDg  by  a  landowner,  and  after  the  city  bait 
acquired  title  to  a  ooosiderable  part  of  th» 
square,  gives  no  claim  for  damages  because  of 
the  uncertainty  of  tenure  and  injury  to  businea» 
to  the  owner  of  a  long  lease  of  property  on  euclk 
square  which  is  in  use  for  a  hotel,  since  the  ordi- 
nance is  not  the  beginning  of  condemnation  pro- 
ceedings. 

(February  28, 1895.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Baltimore  City  Court  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 
ages for  defendant's  refusal  to  proceed  to  the 
assessment  of  the  damages  which  it  must  par 
for  the  acquisition  for  public  use  of  plainttlrs 
interest  in  certain  property  in  the  city  of 
Bal  ti  more.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  S.  Cnlbreth  for  appellant. 

Messrs,  Thomas  G.  Hayes  and  W«  S* 
Bryan,  Jr.,  for  appellees. 

Boyd*  •/.,  delivered  the  opinion  of  the 
court : 

This  appeal  is  from  a  judgment  of  the 
Baltimore  city  court  sustaining  a  demurrer 
of  the  appellee,  the  defendant  below,  to  the 
declaration.  The  appellant,  who  was  the 
plaintiff  below,  alleges  that  he  is  the  lessee 
"for  a  long  term  of  vears"  of  a  property 
known  as  the  Imperial  *!Hotel«  on  the  square 
bounded  by  Calvert,  St.  Paul,  Fayette  and 

NOTB.~In  connection  with  the  above  case,  se» 
Foster  v.  Scott  (N.  Y.)  18  !«.  R.  A.  ft48,  which  hold» 
that  a  statute  denying  oompensation  for  a  houa» 
buUt  after  filing  a  map  of  a  proposed  street  but 
before  oommenclng  condemnation  proceedlnge 
was  unoonstitutionaL 
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Lexin^n  streets,  in  the  citj  of  Baltimore,  I 
which  square  has  been  selected  by  the  city 
authorities,  under  certain  ordinances  passed 
in  pursuance  of  an  act  of  the  general  as- 
fiemblv  of  Maryland  for  the  erection  of  a  new 
court-house,  and  that,  although  all  interests 
except  the  plaintifi[*s  in  said  square  had  been 
obtained  for  the  purposes  mentioned  in  the 
act  of  assembly  and  in  the  ordinances,  ''the 
building  committee  of  the  new  court-house" 
neglected,  delayed, and  failed  to  complete  the 
purchase  or  condemnation  of  his  interest  in 
said  property  from  the  first  day  of  May,  1898, 
to  the  time  of  the  institution  of  the  suit,  al- 
though repeatedly  requested  and  warned  so 
to  do.  He  avers  that  he  has  been  greatly 
damaged,  injured,  obstructed,  and  preju- 
diced in  his  business  as  hotel  keeper,  by  rea- 
son of  the  delay  in  the  use  and  enjoyment 
of  his  property. 

The  claim  intended  to  be  presented  by  the 
declaration  is  the  right  to  recover  damages 
for  what  is  alleged  to  be  an  unreasonable  de- 
lay in  acquirinji;  plaintiff's  property  after 
the  passage  of  the  ordinance  selecting  us  a 
site  for  the  new  court-liouse  the  square  which 
includes  the  said  hotel  property,  notwith* 
stand inff  the  requests  and  warnings  of  the 
plaintiff. 

It  is  contended,  however,  on  the  part  of  the 
city,  that  the  declaration  is  technically  de- 
fective in  not  setting  out,  at  least,  the  legal 
import  of  the  ordinances  upon  which  appel- 
lant bases  his  right  to  recover.  They  are 
only  referred  to  by  numbers  and  dates,  and 
not  even  the  substance  of  them  is  ^iven.  The 
court  cannot  take  judicial  notice  of  their 
contents,  and  hence  it  is  not  informed  by  the 
declaration  what  duties  are  imposed  or  powers 
conferred  by  them.  Without  the  provisions 
of  the  ordinances  on  which  the  plaintiff  relies 
being  before  the  court,  it  is  impossible  for  it 
to  determine  whether  they  impose  such  duties 
on  the  defendant  as  to  render  it  liable  for 
failure  to  perform  them.  We  do  not  think, 
therefore,  that  the  references  to  said  ordi- 
nances are  sufficient  to  comply  with  the  well- 
established  rules  of  pleading  adopted  in  this 
state. 

But  as  we  would  have  the  power  to  remand 
the  case,  so  that  the  declaration  could  be 
amended  to  meet  our  views  as  to  mere  mat- 
ters of  form,  which  we  need  not  state  more 
fully,  we  will  determine  the  main  question 
intended  to  be  presented,  as  it  has  been  fully 
argued  and  the  ordinances  have  been,  for  the 
purposes  of  the  argument,  trfated  as  If  be- 
fore us. 

The  appellee  having  been  authorized  by 
an  act  of  assembly,  passed  Ordinance  No. 
100,  approved  October  7,  1892,  by  which  the 
commissioners  of  finance  were  authorized  and 
directed  to  issue  bonds  of  the  city  to  the 
amount  of  $6,000,000,  from  time  to  time,  as 
the  same  might  be  required  for  the  purposes 
therein  mentioned. 

One  million  seven  hundred  and  fifty  thou- 
sand dollars,  or  so  much  thereof  as  might  be 
required,  of  the  proceeds  of  tlie  sales  of  said 
bonds  were  directed  to  be  used  for  the  pur- 
chase of  ground,  erecting  thereon  and  prop- 
erly fumfahinff  a  new  court-house  and  record 
offloe.  By  Ordinance  No.  81,  approved  April 
80,  1898,  the  square  aboye  mentioned  was  se- 
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lectod  as  the  site,  and  the  mayor,  comptrol- 
ler and  register  were  directed  to  acquire  title 
to  a  portion  of  the  property  included  within 
the  bounds  of  the  square,  on  which  John  F. 
Carter  held  an  option  for  the  sum  of  $132,  - 
500,  to  be  paid  out  of  the  $1,750,000.  Or- 
dinance No.  88,  approved  April  20,  1898,  au- 
thorized the  building  committee  of  the  new 
court-house  (to  be  thereafter  appointed),  in 
case  it  could  not  agree  with  the  owner  or 
owners  of  any  lot  or  portion  of  this  square, 
or  any  interest  therein,  or  if  the  owners  were 
under  age,  etc.,  to  condemn  the  same,  and 
then  minutely  prescribed  the  course  of  pro- 
ceeding in  the  event  of  condemnation.  The- 
second  section  of  that  ordinance  limited  the 
total  amount  to  be  expended  by  the  building 
committee  to  $1,617,600,  to  be  paid  out  of 
the  sum  appropriated  for  the  new  court- 
house, and  directed  the  commissioners  of 
finance  to  sell,  from  time  to  time,  as  the  same 
were  needed,  as  many  of  said  bonds  as  should 
be  required  to  supply  the  said  sum. 

Ordinance  No.  108,  approved  May  1,  1898, 
named  the  building  committee  of  the  new 
court-house,  and  authorized  them  to  advertise^ 
in  Baltimore  and  other  cities  inviting  tho 
submission  of  drawings,  plans,  and  specifica- 
tions. Ordinance  No.  187,  approved  May 
25,  1898,  further  defined  the  duties  and  pow- 
ers of  the  building  committee. 

It  authorized  them  to  employ  a  competent 
architect ;  gave  them  power  to  provide  for  the 
erection  of  the  new  courthouse  upon  the  site 
already  selected,  when  it  shall  have  been  ac- 
quired, and  to  do  all  acts  and  make  all  con- 
tracts essential  in  their  judgment  to  the  best 
and  most  successful  accomplishment  and 
carrying  out  of  the  design  of  building  the 
new'  court-house;  provided  that  the  full 
amount  expended  for  all  purposes  should  not 
exceed  $1,617,600,  which' sum,  it  will  be  ob- 
served, is  the  difference  between  the  total 
amount  appropriated  and  the  amount  paid 
for  the  property  held  under  the  John  F. 
Carter  option. 

The  above  are  all  the  ordinances  referred 
to  in  the  declaration  and  cited  in  argument, 
and  hence  we  need  not  refer  to  any  others. 
It  is  apparent  from  an  examination  of  them 
that  it  was  contemplated  to  erect  a  large  and 
expensive  building.  Considerable  time  was 
necessarily  required  to  perfect  the  plans  for 
the  building,  and  the  only  money  at  the  com- 
mand of  the  building  committee  must  be 
raised  by  the  commissioners  of  finance  from 
sales  of  the  bonds  authorized  for  the  purpose. 
The  members  of  the  committee  were  only 
named  in  the  ordinance  approved  the  1st  day 
of  May,  1898.  The  delay  complained  of  by 
the  plaintiff  was  from  that  date  until  a  day 
not  later  than  the  7th  day  of  April,  1894,  at 
which  time  the  declaration  was  filed,  al- 
though the  record  does  not  disclose  whether 
the  suit  was  instituted  then  or  prior  to  that 
time.  If  the  passage  of  the  ordinances  se- 
lecting the  site,  appointing  the  committee, 
etc. ,  gave  the  plaintiff  a  cause  of  action,  aa 
contended  by  him,  unleso  executed  without 
any  unreasonable  delay,  it  would  seem  to  be 
rather  a  severe  construction  of  what  is  to  be 
deemed  unreasonable  to  require  the  commit- 
tee, at  the  peril  of  rendering  the  city  liable 
for  damages,  to  acquire  all  the  property  nec^ 
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«88ary  and  perform  all  the  other  labor  inci- 
dent to  the  early  part  of  their  work  within 
eleven  months  from  their  appointment. 

We  cannot  assent  to  the  doctrine  sought  to 
1)6  established  by  the  plaintiff  that  the  mere 
passage  of  the  ordinances,  without  any  ex- 
ecution of  them  so  far  as  the  plaintiff  is  con- 
cerned, gives  him  a  right  to  action.  It  may 
be  true  that  tlie  selection,  as  a  site  for  tlie 
new  court-house,  of  the  square  which  in- 
cludes the  property  in  which  plaintiff  has  an 
interest,  may  make  his  tenure  uncertain  and 
may  affect  his  business  to  some  extent,  but 
if  that  be  conceded,  we  do  not  think  it  fol- 
lows that  under  the  circumstances  of  this 
case  the  city  is  liable  to  him  merely  because 
it  has  not  proceeded  to  acquire  his  interest. 
The  determination  on  the  part  of  the  city  au- 
thorities to  adopt  that  particular  site  is  not 
a  taking  of  the  plaintiff's  property,  nor  is 
it  even  a  declaration  of  their  intention  to  take 
it  in  invitum,  as  long  as  he  holds  It.  The 
building  committee  has  no  authority  under 
these  oidinances  to  condemn  it  without  first 
making  a  proper  effort  to  agree  with  him. 
It  may  be  that  his  term  will  expire  before 
'the  property  is  needed,  or  negotiations  for  a 
purchase,  if  fairly  conducted  on  both  sides, 
may  result  in  an  agreement  and  save  the  ne- 
cessity of  condemnation. 

However  this  may  be,  passing  the  ordin- 
ances cited  cannot  properly  be  deemed  a  be- 
ginning of  condemnation  proceedings  and  no 
such  proceedings  can  be  instituted  until  some 
4tttempt  to  agree  is  made. 

That  is  a  condition  precedent  to  the  exer- 
cise of  the  right  of  eminent  domain  by  the 
^building  committee,  as  ordinance  No.  88  only 
gives  them  the  power  to  condemn  in  case  they 
cannot  agree  with  the  owners,  excepting  those 
laboring  under  some  disability,  nonresidents, 
and  unknown  heirs. 

We  think  it  clear  therefore  that  it  cannot 
properly  be  said  that  these  ordinances  were 
the  commencement  of  condemnation  proceed- 
ings, but  they  only  vest  the  power  to  con- 
demn in  the  building  committee  and  pre- 
scribe their  mode  of  procedure. 

As  well  might  it  be  said  that  a  charter  of 
a  railroad  company  authorizing  it  to  con- 
struct a  road  between  two  given  points  and 
nesting  it  with  the  power  of  eminent  domain, 
is  to  be  treated  as  a  commencement  of  such 
proceedings,  because  it  authorizes  the  com- 
pany to  adopt  them. 

It  is  claimed,  however,  on  the  part  of  the 
appellant  that  the  case  of  Baltimore  v.  Black, 
56  Md.  888,  which  had  been  previously  in 
thfp  court  as  reported  in  [Black  t.  Baltimore], 
50  Md.  285,  88  Am.  Rep.  820,  established  the 
doctrine  contended  for  by  him.  It  may  be 
true  that  the  language  of  the  learned  Judge 
who  delivered  the  opinion  of  the  court,  both 
in  50  Md.,  and  56  Md.,  may  give  some  ground 
for  that  contention  if  the  facts  of  the  cose  be 
not  borne  in  mind.  But  the  statement  of 
facts  in  the  opinion  reported  in  50  Md., 
shows  that  an  ordinance  had  been  passed  on 
the  10th  day  of  June,  1871,  to  condemn 
and  open  Pressman  street,  from  Gilmor  to 
Monroe  street.  On  the  12th  day  of  the  same 
month,  the  commissioners  for  opening  streets 
gave  notice,  as  required  by  the  City  Code 
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(1869),  of  their  intention  to  meet  on  July  19^ 
and  proceed  to  executo  the  ordinance. 

The  Blacks  owned  lajid  lying  between  Gil* 
mor  and  Monroe  streets,    which   would    be 
divided   bv   Pressman   street,   and  claimed 
compensation  for  the  whole  of   two  lots  of 
ground,  a  part  of  which  was  required  for  tbe 
bed  of  the  street.     They  then  surrendered  the 
two  lots  to  the  city,  and  the  street  commis- 
sioners sold  the  parts  thereof  not  included  in 
the  bed  of   the  proposed  street,   under  the 
provisions  of  the  city  code.     No  further  ac- 
tion was  taken  in  the  premises  until  the  20th 
day  of   May,  1875,  when  tlie  ordinance  of 
June  10,  1871,  was  repealed,  and  the  proposed 
improvement  abandoned. 

It  was  very  properly  held,  under  those  cir- 
cumstances, that  an  action  would  lie  for  dam- 
ages caused  by  the  unreasonable  and  unau- 
thorized delay,  provided  some  steps  had  been 
taken  to  put  the  citv  in  default,  such  as 
remonstrances,  complaints,  or  applications 
by  the  owners  to  the  city  authorities  to  pro- 
ceed with  the  work  or  repeal  the  ordinance. 
In  point  of  fact,  the  proceedings  had  not  only 
been  commenced,  but  nothing  remained  to  bo 
done  but  to  pay  the  damages  or  abandon  the 
work.  Although  it  is  held  that  the  city  can 
abandon  such  improvements,  even  after  the 
assessment  of  damages,  yet  if  an  owner  of 
property  has  been  injured  by  an  unauthorized 
delay,  and  the  city  has  been  made  awans 
that  he  is  not  satisfied  to  let  his  title  to  the 
property  remain  in  that  unsettled  condition, 
he  is  not  without  remedy.  So  although  it  is 
said  in  that  opinion  that  when  an  ordinance 
for  condemning  and  opening  a  street  has  been 
passed  and  remains  unexecuted,  or  but  par- 
tially carried  into  effect,  the  property  owner 
cannot  maintain  an  action  for  such  alleged 
negligence  on  the  part  of  the  city,  unless  he 
has  done  something  to  put  it  in  default,  it 
is  apparent  that  it  was  not  intended  to  say 
that  if  he  did  take  such  action  and  the  ordi- 
nance remained  wholly  unexecuted  as  to  the 
particular  property  in  controversy,  it  neces- 
sarily followed  that  an  action  would  lie. 

But  the  ordinances  now  being  considered 
differ  materially  from  the  one  before  the 
court  in  the  Black  Case,  In  the  latter  the  law 
provided  that  before  the  mayor  and  city 
council  should  pass  any  ordinance  for  the 
opening  of  a  street,  they  should  five  sixty 
days'  notice  of  the  application  for  the  passage 
of  such  ordinance  in  two  dailv  newspaoers 
published  in  the  city  of  Baltimore.  Then 
when  the  ordinance  was  passed  the  street  com- 
missioners (who  were  annually  appointed  as 
other  city  officers)  were  required  to  give 
thirty  days'  notice  of  the  object  of  the  ordi- 
nance under  which  they  proposed  to  act  and 
of  the  day,  hour  and  place  of  the  first  meeting 
to  execute  the  same. 

The  commissioners  were  then  reauired  to 
meet  at  the  time  and  place  named  and  proceed 
to  award  damages,  assess  benefits,  etc.  They 
were  not  vested  with  the  power  to  negotiate 
with  the  owners  and  in  case  of  failure  to 
agree  then  to  proceed  to  condemn,  but  they 
at  once  fixed  the  damages,  subject  of  course 
to  certain  rights  of  appeal,  etc. 

In  this  case  the  building  committee  had 
not  even  been  appointed  when  the  site 
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determined  upon,  and  as  already  stated  their 
duty  relative  to  the  acquisition  of  the  prop- 
erty was  to  purchase  it,  if  they  could  at  such 
a  price  as  they  deemed  iust  and  the  appro- 
priation would  permit  oi,  and  in  event  of  a 
failure  to  reach  an  agreement  they  could  then 
proceed  to  condemn.  They  are  vested  with 
Tar^e  discretion  which  the  nature  of  their 
duties  required. 

We  have  thus  devoted  considerable  space 
to  the  consideration  of  Black* $  Case  as  the 
counsel  for  the  appellant  earnestlv  and  for- 
cibly contended  tnat  it  sustained  the  position 
taken  by  him.  But  if  we  gave  the  fullest 
and  broadest  meaning  to  the  language  there 
used,  without  applying  and  limiting  it  to  the 
facts  of  the  case  which  we  must  do,  we  would 
still  be  met  with  the  marked  difference  be- 
tween an  ordinance  for  opening  a  street  un- 
der the  provision  of  the  City  Code  of  1860 
and  the  ordinances  now  before  us,  as  above 
indicated. 

Without  prolonging  this  opinion  by  dis- 
cussing OrajTs  Case,  10  Md.  544,  and  NarrU' 
Caae,  44  Md.  698,  we  need  only  to  say  that 
the  property  involved  in  them  had  been 
actually  condemned  and  thev  do  not  in  any 
wise  conflict  with  the  views  nerein  expressed 
by  us.  On  the  contrary  they  and  Musgrave't 
Case,  48  Md.  272,  sustain  the  conclusion 
reached  by  us. 

In  Leisse  v.  8t,  Lauis  S  I.  M,  R,  Cb.,  2 
Mo.  A  pp.  110,  so  much  relied  on  by  the  ap- 
pellant, the  company  had  filed  its  petition 
and  had  commenced  condemnation  proceed- 
ings. The  facts  of  the  hypothetical  case 
therein  stated  by  the  learned  judge  who  de- 
livered that  very  able  opinion,  which  is 
4) noted  in  the  brief  of  the  appellant,  would 
amount  to  bad  faith  on  the  part  of  the  con- 
demning company. 

We  do  not  mean  to  say  that  an  owner  of 
property  cannot  under  any  circumstances  have 
relief  unless  the  company  or  municipality 
has  actually  commenced  condemnation  pro- 
ceedings. It  may  be  possible  that  a  case 
might  occur  which  would  show  such  a  de- 


liberate effort  and  determination  to  depreciate 
the  value  of  property  for  the  purpose  of  sub- 
seauently  acquiring  it  by  condemnation  at  a 
reduced  and  insufficient  price  as  to  render 
the  company  or  municipality  liable  on  the 
ground  of  fraud.  If  such  case  is  ever  pre- 
sented it  will  be  time  enoueh  to  determine 
how  far  relief  can  be  given,  but  in  this  case 
it  is  not  alleged  or  intimated  that  the  mem- 
bers of  the  building  committee  were  not 
actinff  in  perfectly  food  faith.  We  have 
founa  no  authority  wnich  sustains  the  right 
of  the  property  owner  to  recover  damages 
under  such  circumstances  as  those  before  us. 

The  appellant  has  not  been  disturbed  in  his 
possession,  and  if  the  prospective  use  of  the 
property  for  a  new  court-house  has  affected 
him  injuriously.  It  is  only  of  that  character 
of  loss  that  any  one  having  an  interest  in 
property  may  sustain  by  reason  of  the  pro- 
visions of  law  which  require  all  persons  to 
hold  their  property  subject  to  be  taken  for 
public  purposes  or  bv  those  authorized  to 
exercise  the  ri£ht  of  eminent  domain  for 
what  are  deemed  to  be  at  least  quasi  public 
purposes  upon  the  payment  or  tender  of  just 
compensation. 

If  no  ordinance  selecting  a  site  had  been 
passed  but  the  defendant  liad  simply  been 
authorized  to  erect  a  new  court-house,  and 
the  city  auhorities  and  the  prevailing  senti- 
ment of  the  community  favored  the  use  of 
this  square  for  the  purpose,  by  reason  of  its 
central  locality,  and  the  fact  that  the  city 
already  owned  a  considerable  part  of  it,  the 

J  plaintiff  might  suffer  the  same  character  of 
OSS  he  now  complains  of,  yet  it  would  hardly 
be  contended  that  the  city  would  in  such  case 
be  liable  to  him,  however  much  he  may  have 
urged  and  insisted  upon  the  authorities  tak* 
ing  definite  and  final  action.  It  would  be 
in  that  as  it  is  in  this  case  damnum  ahsqus 
injuria. 

It  follows  from  what  we  have  said  that  th« 
judgment  must  be  affirmed. 
•   Judgment  affirmed  with  costs  to  ths  appeiles. 
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1.  Service  by  pnblicatloii  only  upon  a 
nonresident  may  be  sufRoient  to  sustalD  ffamlsh- 
meot  of  his  debtor,  although  the  IndebtedneiS  is 
by  its  terms  payable  at  the  resldenoe  of  the  non- 
resident. 

B.  A  debt  may  be  gmmlbshed  at  any 
plaee  where  suit  thereon  may  be  brought  by 
the  oreditor  if  the  laws  of  the  plaoe  authorise  it. 

(liacoh  S.  18B5.) 

ERROR  to  the  Circuit  Court  for  Jackson 
County  to  review  a  Judgment  in  favor  of 


defendants  in  a  proceeding  brought  to  enjoin 
them  from  prosecuting  an  attachment  suit  in 
the  state  of  Kansas.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Johnson  &  Wilson  and  George 
N.  EUiott.  for  plaintiff  in  error: 

Where  a  court  has  jurisdiction  of  the  parties 
injunction  will  lie  against  them  to  prevent  the 
annulment  of  the  laws  of  its  own  state  by  the 
action  of  any  one  of  the  parties  outside  of 
the  state 

Missouri  Poo.  R.  Oo.  v.  Sharitt,  8  L.  R.  A. 
886,  43  Kan.  875;  CoUe  v.  Ounningham,  188  U. 
8.  107.  88  L.  ed.  688;  Needham  v.  Thayer,  147 
Mass.  636;  8  Am.  A  Eog.  Encyclop.  Law,  p. 
628.  and  note;  8  Am.  &  Eng.  Encyclop.  Law, 
pp.  1254,  1265.  ,       ^ 

Comity  and  public  policy  cannot  require  of 
the  courts  of  Missouri  a  deference  and  respect 


Nora.— As  to  Jurisdiction  for  gamlBbment  of  I  Phenlx  Ins.  Oo.  of  Brooklyn  (N.  T.)  20  L.  R.  A.  118; 
debt  to  nonresident,  see  note  to  lllinoto  CeoL  B.  Co.  1  Braffff  v.  Gaynor  (Wis.)  a  L.  R-A.  ISl;  Neufelder  v. 
V.  Smith  (Miss.)  19  L.  B.A.  WT;  also  Douglass  t.  I  German-Amerloau  Ins.  Oo.  (Wssh.)  28  L.  B.  A«  28r. 

97  L.  R.  A. 

See  also  30  L.  R.  A.  364;  36  L.  R.  A.  649,  640;  40  L.  R.  A.  237;  41  L.  R.  A. 

331;  42  L.  R.  A.  283;  44  L.  K  A.  101;  45  L.  R.  A.  257;  48  L.  R.  A.  452. 
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to  the  judgment  of  a  Kansas  court  which  they 
shall  not  show  to  a  dooiestic  judgmeDt. 

Todd  V.  Missouri  Pac,  R.  Co,  83  Mo.  App. 
110;  Keating  v.  American  Btfrigerator  Co. 
82  Mo.  App.  293;  F)keld&r  v.  Jessup,  24  Mo. 
App.  91;  Missouri  Pae,  E,  Go,  ▼.  Afattby,  84 
Ran.  125;  Missouri  Pac.  R.  Co.  v.  Sharitt,  stt- 
pra;  Osgood  y.  .l/a^wir«,  61  N.  Y.  624;  Williams 
▼.  Ingtrwll,  89  N.  Y.  508;  Wright  v.  Chicago, 
B.  d  Q,  R.  Co,  19  Neb.  175.  56  Am.  Rep.  747; 
Drake  v.  Lake  Shore  db  M.  8,  R,  Co,  69  Mich. 
168;  Baylies  v,  BovghUm,  15  Vt.  681. 

The  rule  that  a  finding  of  a  court  as  to  its 
own  jurigdiction  in  a  cause  is  conclusive  or 
res  judicata,  is  limited  to  domestic  judgments. 

Crone  v.  Daxoson,  19  Mo.  App.  214;  Matson 
T.  Field,  10  Mo.  103;  Marx  v.  Fore,  51  Mo. 
74,  11  Am.  Rep.  432;  Eager  v.  Stover,  59  Mo. 
88;  Barlow  v.  Steel,  65  Mo.  619;  Napton  v. 
Leaton,  71  Mo.  858;  Missouri  Pae,  R,  Co,  ▼. 
Sharitt,  supra;  Thorn  v.  Salmonson,  87  Kan. 
441;  LitowiehY,  Litofcich,  19  Kan.  455,  27  Am. 
Rep.  145;  Pennywit  v.  Fooie,  27  Ohio  St.  618, 
22  Am.  Rep.  840;  Thompson  ▼.  Whitman,  85 
U.  8.  18  Wall.  457, 21  L.  ed.  897;  Cole  v.  Cun- 
ningham,  183  U.  8.  107,  33  L.  ed.  538;  Renier 
V.  Hurlbut,  14  L.  R.  A.  562.  81  Wis.  24; 
Southern  Ins,  Co.  of  New  Orleans  y,  Wolverton 
Hardware  Co,  (Tex.)  April  26,  1892;  8  Am.  & 
Eng.  Enc3'clop.  Law,  p.  521 ;  Black,  Judgm. 
§§  275,  289,  876,  885,  897-901,  918,  919, 
923;  Freem.  Judgm.  f^  588  et  seq. ;  12  Am.  & 
Eng.  Encjclop.  Law,  pp.  1480  et  se^, 

A  judgment  rendered  without  jurisdiction 
of  the  person  or  subject-matter  is  absolutely 
void  and  may  be  attacked  at  any  time  in  a  col- 
lateral proceeding. 

Barlow  v.  Steel,  65  Mo.  619;  Napton  v.  Lea- 
ton,  71  Mo.  366;  Carr  v.  Lewis  Coal  Co.  96 
Mo.  155;  Hope  v.  Blair,  105  Mo.  85;  Bigclow, 
Estoppel,  pp.  21-25:  Black,  Judgm.  |  813; 
Story.  Confl.  L.  g§  589-592;  8  Am.  ft  Eng. 
En  cyclop.  Law,  p.  528. 

A  nonresident  cannot  be  garnished  unless  he 
has  property  of  the  defendant  in  his  posses- 
sion, or  is  bound  to  pay  his  money  in  the  state 
where  garnished. 

Keating  v.  American  RefHgerator  Co,  82  Mo. 
App.  298;  Renier  v.  Hurlhut,  supra;  21  Cent. 
L.  J.  425;  Browne,  Jur.  §  150,  aua  note;  Dicey, 
Domicil,  37,  264;  Storv.  Conf.  L.  §  400a. 

Messrs.  Henry  WoUman  and  Alexander 
NeWf  for  defendant  in  error: 

The  courts  of  one  state  will  only  enjoin  pro- 
ceeding in  other  states  where  the  defendant 
in  the  injunction  proceeding  has  gone  out  of 
the  state  to  deprive  a  party  of  some  right  or  to 
evade  some  law  of  his  own  state,  and  in  no 
other  case. 

Cole  V.  Cunningham,  138  IT.  8.  107,  88  L. 
ed.  538;  I  High,  InJ.  3d  ed.  §  107. 

Courts  will  never  enjoin  a  judgment  for  any 
error  or  mistake  in  rendering  It,  or  even  fraud 
in  the  cause  of  action,  but  only  for  some  fraud 
in  the  procurement  of  the  judgment  against 
which  the  defendant  exercising  his  best  efforts 
and  diligence,  could  not  have  protected  him- 
self. 

Bassett  v.  Henry,  84  Ma  App.  556;  Murphy 
T.  DsFVanee,  101  Mo.  161. 

No  injunction  will  be  granted  where  there  is 
a  perfectly  adequate  remedy  or  defense  at  law. 

Chicago  dA.B.  Co.  v.  Maddox,  92  Mo.  471; 
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Sayre  v.  Tompkins,  28  Mo.  445;  Meclaniem 
Bank  v.  Kansas,  78  Mo.  659;  St,  Louis,  L  M. 
db  S,  R,  Co,  V.  Reynolds,  89  Mo.  147;  1  BigK 
Ini.  8d  ed.  §  126. 

If  the  Kansas  court  had  no  jurisdiction  over 
the  garnishees  or  over  the  Wyeth  Company — 
then,  although  the  earnishees  may  make  pay- 
ments under  such  judgment,  these  pay  men  i» 
would  be  no  protection  to  them  or  defense  on 
their  behalf  when  the  Wveth  Company  claimed 
of  them  the  amounts  which  they  owed  it,  so- 
the  Wveth  Company  could  not  at  all  be  in- 
juriously affecteci  by  this  judgment  against 
these  garnishees  and  against  itself,  in  the  gar* 
nisbment  proceeding  which  they  claim  is  void. 

Bunny,  Missouri  Pae,  R,  (&.  4&  Mo.  App. 
86. 

A  debt  may  be  garnished  at  the  residence  of 
the  debtor. 

-Tingley  v.  Bateman,  10  Mass.  848;  Fidder  t» 
Jessup,  24  Mo.  App.  95;  Oreen*s  Bank  v.  Wiek^ 
ham,  23  Mo.  App.  663;  Plimpton  v.  Bigelof/s^ 
93  N.  Y.  592;  Green  v.  Farmers  A  Citizens 
Bank,  25  Conn.  455;  Drake,  Attachm.  §  597; 
Burlington  db  M.  R,R.  Co.  v.  Thompwn,  31  Kan. 
195,  47  Am.  Rep.  497;  Hannibal  db  St,  J,R,Co,. 
V.  Crane,  102  111.  258,  40  Am.  Rep.  581;  fierry 
Bros.  V.  Davis,  77  Tex.  191;  Harcey  v.  Great 
Xorthern  R.  Co.  17  L.  R.  A.  84,  50  Minn.  405; 
Nichols  V.  Hooper,  61  Vt.  295;  MobiU  db  O,  R. 
Co,  V.  Barnhill,  91  Teno.  895:  Green  v.  Vaih 
Buskirk,  72  U.  8.  6  Wall.  807,  18  L.  ed.  599; 
Vollmer  v.  Chicago  db  N.    W,  R.  Co,  86  W^is. 
305;  Bragg  v.   Oaynor,  21  L.  R.  A.  161,  85- 
Wis.  468;  Neufelder  v.  Grrman- American  Ins, 
Co.  22  L.  R.  A.  287.  6  Wash.  336;  Wabash  EL 
Co,  V.  Dougan,  142  111.  248;  Boyd  v.  Royal  Ins., 
Co.  \n^,C.  372;  Blake  v.  Williams,  6  Pick. 
314,  17  Am.  Dec.  372. 

Burgesst  •/.,  delivered  the  opinion  of  the- 

court : 

This  is  an  injunctive  proceeding  instituted 
by  plaintiff  to  eujoin  and  restrain  defendants 
from  prosecuting  suit  against  it  in  the  state 
of  Kansas  by  attachment,  and  the  garnish- 
ment of  debts  due  it  by  various  of  their  cus- 
tomers and  debtors  in  that  state,  the  plaintiff* 
and  defendants  being  residents  of  this  state. 
From  a  judgment  for  defendants  on  demur- 
rer, plaintiff  took  the  case  to  the  Kansas  Citj 
court  of  appeals  by  writ  of  error,  where  the 
judgment  of  the  circuit  court  was  alBrmed 
in  an  opinion  by  Smith,  P,  J.  The  case  was* 
then  certified  to  this  court  because  of  a  con- 
flict in  the  opinion  with  the  decisions  of  the 
St.  Louis  court  of  appeals  in  Keating  v. 
Amei*ican  Refrigerator  Uo,  82  Mo.  App.  293 ; 
Green's  Bank  v.  Wickham,  23  Mo.  App.  663  ; 
Fielder  v.  Jessup,  24  Mo.  App.  01.  Tl\f 
opinion  in  this  case  is  reported  in  54  Mo. 
App.  147.  The  statement  of  facta,  and  that 
part  of  the  opinion  necessary  to  a  disposition 
of  the  case  by  this  court,  are  as  follows: 
**  The  petition  in  this  easel,  whch  is  for  an 
injunction,  alleged  that  both  plaintiff  and 
defendants  were  business  corporations  organ- 
ized and  existing  under  the  statutes  of  this 
state.  It  was  further  al  leged  that  the  defend- 
ants had  sued  the  plaintiff  by  attachment  in 
one  of  the  courts  of  the  state  of  Kansas,  and 
had  procured  the  process  of  garnishment  in 
said  suit  to  be  served  upon  certain  debtors  of 
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the  plaintiff,  who  were  its  cuBtomers,  and 
had  become  indebted  to  it  for  merchandise 
sold  by  it  to  them  in  this  state  where  such 
indebtedness,  by  the  terms  of  the  sale  of  such 
merchandise  for  which  it  was  incurred,  was 
made  payable ;  that  the  plaintiff  here,  who 
was  the  defendant  in  the  attachment  suit, 
was  notified  thereof  by  publication,  and  that 
Judgment  had  been  seyerally  pronounced 
against  the  defendant  and  the  garnishees 
therein.  The  petition  fails  to  disclose  the 
nature  of  the  claim  upon  which  the  attach- 
ment proceedings  were  grounded.  It  appears 
that  the  plainti9  is  a  solvent  corporation,  and 
that  the  defendants  are  about  to  take  steps 
to  compel,  by  execution,  the  garnishees,  to 
satisfy  the  amount  of  the  Judgments  against 
them ;  that  the  garnishees,  who  are  plaintiff's 
customers,  are  m  great  danger  of  naving  to 
pay  their  indebtedness  to  plaintiff  twice, 
which  would  frustrate  the  trade  relations 
between  the  former  and  the  latter,  to  the 
great  injury  of  the  latter,  etc  The  prayer 
was  that  defendants  be  enjoined  and  re- 
strained from  enforcing  and  collecting  the 
Judgments  against  plaintiff  and  the  garnish- 
ees, etc.  The  defendants  interposed  a  de- 
murrer to  the  petition,  on  the  ground  that 
It  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  sustained  the 
demurrer,  and,  the  plaintiff  electing  to  abide 
by  its  petition,  ludgment  was  given  accord- 
ingly. The  plaintiff's  insistence  is  that  the 
proceedings  of  the  Kansas  court  are  void  for 
want  of  jurisdiction,  for  the  reason  that  the 
debts  garnished  had  no  situs  in  that  state, 
and  that  consequently  they  were  not  liable 
to  be  attached  there.  Contracts  respecting 
personal  property  and  debts  are  now  univer- 
sally treated  as  having  no  situs  or  locality, 
and  they  follow  the  owner  in  point  of  right. 
They  are  deemed  to  be  in  the  place  and  are 
disposed  of  by  Uie  law  of  the  oomicil  of  the 
owner,  wherever,  in  point  of  fact,  they  may 
be  situate,  in  accordance  with  the  maxim, 
*mobilia  non  hab&nt  situm, '  Story,  Confl.  L. 
$§  862,  399 ;  Stats  Tax  an  Foreign- Eeld  Bonds, 
82  U.  S.  16  Wall.  820,  21  L.  ed.  187;  Bsnier 
y.  HurUmt,  81  Wis.  24,  14  L.  R  A.  662 ; 
WaUaee  y.  MeCkmneU,  88  U.  S.  18  Pet.  186, 
10  L.  ed.  96 ;  Rio  Grande  R.  Oo.  y.  Vinet, 
182  U.  8.  486,  88  L.  ed.  402 ;  American  Bank 
y.  Rollins,  99  Mass.  818 ;  TroicMdge  y.  Means, 
9  Ark.  186,  89  Am.  Dec.  868. 

It  has  been  ruled,  in  effect,  that  a  debt, 
without  reference  to  where  payable,  is  deemed 
attached  to  the  person  of  the  owner,  so  as  to 
haye  its  situs  at  his  domicil ;  yet  this  fiction 
always  yields  to  laws  for  attaching  the  prop- 
erty of  a  nonresident,  because  such  laws  nec- 
essarily assume  that  the  property  has  a  situs 
distinct  from  the  owner's  domicil.  Wher- 
ever the  creditor  might  maintain  a  suit  to 
recover  the  debt,  there  it  may  be  attached  as 
his  property,  provided  the  laws  of  such  place 
authorize  it.  Harvey  y.  Qreat  Northern  R, 
Co.  60  Minn.  406,  17  L.  R.  A.  84 ;  Nichois 
y.  Hocfet,  61  Vt.  296 ;  Hannibal  d  8t.  J.  R, 
Go.  v.  Grane,  102  111.  268,  40  Am.  Rep. 
«81 ;  Berry  Bros.  v.  Davis,  77  Tex.  191 ; 
Wabash  R.  Go.  v.  Dougan,  142  111.  248; 
Boyd  y.  VanderbiU  Ins,  Co.  90  Tenn.  212 ; 
Burlington  d  M.  R.  R.  Co.  r.  Thompson,  81 
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Kan.  180,  47  Am.  Rep.  497,  and  cases  there 
cited;  Plimpton  y.  Bigelow,  98  N.  T.  692. 
According  to  the  rulings  in  the  cases  just 
cited,  it  would  seem  quite  obvious  that  the 
Kansas  court  had  the  requisite  jurisdiction 
to  impound  the  plaintiff's  credits  there  by 
the  attachment  proceedings.  And  this  doc- 
trine seems  just  and  reasonable;  for,  if  the 
defendant  cannot  reach  the  plaintiff's  credit 
by  the  attachment  process  in  Kansas  because 
they  have  a  situs  in  this  state,  he  cannot  reach 
them  in  this  state,  because  there  can  be  no 
service  of  notice  had  on  the  garnishees  in 
this  state,  so  that  it  results  that  plaintiff's 
credits  cannot  be  attached  at  all.  But  we 
are  confronted  with  contrary  rulings  of  the 
St.  Louis  court  of  appeals,  to  the  effect  that 
the  situs  of  the  debt  is  the  place  where  the 
debtor  resides,  unless  the  debt  by  the  terms  of 
the  contract  is  made  payable  elsewltere,  and  in 
the  latter  event  such  situs  is  at  the  place  where 
the  debt  is  payable.  Keating  v.  Ammcan  Re- 
frigerator Co.  82  Mo.  App.  298 ;  Green's  Bank 
y.  Wickham,  28  Mo.  App.  668 ;  Fieldtr  y. 
Jessup,  24  Mo.  App.  91.  And  to  the  excep- 
tion to  the  rule,  as  indicated  l^y  the  italicized 
words  thereof,  we  cannot  agree,  for  the  rea- 
sons already  stated.  We  think  the  rule  de- 
clared in  Ha/rtey  y.  Great  Northern  R.  Co, , 
and  the  other  cases  cited  which  are  in  accord 
with  it,  will  better  subserve  interstate  trade 
and  business  relations  than  that  embraced  in 
the  foregoing  exception. " 

That  part  of  the  opinion  of  the  Kansas 
City  court  of  appeals  herein  quoted  is  adopted 
as  the  opinion  of  this  court,  being,  as  we 
think,  supported  by  reason  and  the  weight 
of  authority. 

All  concur. 


George  S.  DRAKE  et  at.,  Bespts., 

V, 

Gerard  A.  CRANE  et  al.,  Appts. 


(. 
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A  donation  fiH>m  trnsS  fVinds  to  aid  in 
Inilldinff  a  hotel  irben  this  1b  neoesBary  to 
secure  its  looatlon  near  real  property  belooffinff 
to  the  trust  estate,  the  value  of  irhioh  will  be 
largely  enhanoed  thereby*  Is  not  beyond  the 
power  of  trustees  under  a  will  where  It  creates  a 
trust  to  coDtlQue  until  the  death  of  all  of  certain 
annuitants  and  of  testator^  children  and  of  his 
flrrandohlldren  UvlDflrat  his  death,  after  which  the 
estRte  is  to  be  divided  amonfr  his  descendants  then 
iivlnff.  and  which  provides  after  paying  certain 
annuities  for  a  division  of  three  fourths  of  the 
net  income  between  testator's  children,  and  for 
a  reserve  fund  to  be  made  of  the  remaining  one 
fourth  as  security  against  losses  by  shrinkage, 
and  where  the  trustees  can  pay  the  subscriptloa 
from  the  reserve  fund  without  disabling  the  per* 
formance  of  other  provisions  with  respect  to  that 
fund,  and  the  will  expressly  empowers  them  to 
Invest  and  reinvest  this  fund,  as  well  as  to  do  all 
that  the  testator  could  lawfully  do  If  llvlog  witk 

Nora.— The  above  case  seems  to  be  a  novel  ona 
While  the  doctrine  which  approves  a  donation  of 
trust  property  Is  a  dangerous  one,  it  is  applied  in 
the  above  case  to  peculiar  facts  which  the  court  re- 
gards as  showing  that  the  so-oalled  donation  was  in 
fact  a  profitable  Investment. 


See  also  35  L.  R.  A.  96;  40  L.  R.  A.  2.32. 
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rapeot  to  a  part  of  the  real  estate  and  the  man- 
affemoDt  thereof,  and  the  iDveBtloflr  and  reinvest- 
ing of  the  proceeds  thereof. 

(March  6,  Ififff.) 

APPEAL  by  part  of  the  defendants  from  a 
judgment  of  the  St  Louis  Circuit  Court 
in  favor  of  plaintiffs  in  a  proceeding  brought 
to  obtain  a  construction  of  the  if?ill  of  Qerard 
B.  Allen,  deceased,  which  would  permit  the 
trustees  to  subscribe  part  of  the  trust  property 
for  the  erection  of  a  hotel  in  the  city  of  St 
Louis.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

MesiTB,  Everett  W,  PattUon  and  John 
F.  Oreen*  for  appellants: 

The  power  of  the  court,  sitting  as  a  court  of 
equity,  is  to  construe  the  will,  not  to  maJLe  a 
new  will. 

Marshall Y,  Hadley,  SON.  J.  Eo.  647:  Adam$ 
Female  Academy  v.  Adams,  6  L.  K.  A.  785,  86 
N.  H.  226;  1  Perry,  Tr.  %  460. 

A  court  of  equity  can  no  more  authorise  an 
act  to  be  done  which  is  in  excess  of  the  powers 
conferred  by  the  will  than  can  the  trustees  do 
such  act. 

Missouri  Historical  8oe.  v.  Aeademj/  of 
Science,  94  Mo.  469;  Ez  parte  Adam$on,  L.  R. 
8  Ch.  Div.  817;  Traphagen  ▼.  Uvy,  45  N.  J. 
Eq.  461;  Qriggs  v.  Veghte,  47  N.  J.  Eq.  181; 
Mars/iall  v.  Hadley,  supra;  Mullany  v.  Mvl- 
tany,  4  N.  J.  Eq.  16,  31  Am.  Dec.  288;  Rich- 
ardson V.  Knight,  69  Me.  288;  Fidelity  Trust 
d  Safety  Vault  Oo.  v.  Qloter,  90  Ky.  856. 

The  words  **invest,"  "reinvest"  and  "man- 
age" as  used  in  the  will,  and  in  the  former  de- 
cree of  the  circuit  court,  are  words  of  ordinary 
import,  and  the  testator  will  be  presumed  to 
have  used  them  in  their  ordinary  sense,  a  con- 
trary Intention  being  nowhere  indicated  in  the 
will. 

Kean  v.  Boe,  2  Harr.  (Del.)  103,  29  Am.  Dec. 
836;  Sims  v.  Conger,  39  Miss.  231,  77  Am.  Dec. 
671;  SiTtking  Fund  Comrs.  v.  Walker,  6  How. 
(Miss.)  143,  38  Am.  Dec  438. 

The  words  "invest"  and  "reinvest"  ex  ti  ter- 
mini import  a  placing  of  funds  where  the 
principal  will  be  safe  and  will  produce  an 
income. 

yeel  V.  Beach,  92  Pa.  226;  Una  ▼.  Dodd,  39 
N.  J.  Eq.  186;  Peop^  v.  Utica  Ins.  Co.  16  Johns. 
892,  8  Am.  Dec.  243;  Pe<yple  v.  New  York  Tax 
Comrs.  23  N.  Y.  244;  Black,  Law  Diet.  p.  667. 

The  uniform  construction  which  has  been 
placed  upon  like  provisions  in  a  will  is  that 
they  impose  upon  trustees  the  duty  to  so  place 
the  funds  of  the  estate  that  they  shall  be,  first, 
safe,  and,  secondly,  productive. 

KimhaU  v.  Reding,  31  N.  H.  362,  64  Am. 
Dec.  388;  THckinsoiis  App.  9  L.  R.  A.  279,  162 
Mass.  186;  Mason  v.  Bankof  Commerce,  16 Mo. 
App.  275.  90  Mo.  452;  PoweU  v.  Hurt,  108  Mo. 
520;  HaydelY  Hurck,  72  Mo.  263;  Davis  v.  Old 
Colony  R.  Co.  131  Mass.  258,  41  Am.  Rep.  221; 
Peckham  v.  Newton,  16  R.  L  321;  Budge  v. 
Oummotr,  L.  R  7  Ch.  App.  719;  Tomkinson  v. 
South  Eastern  Railway  Ch.  L.  R.  36  Ch.  Div. 
675;  1  Perry,  Tr.  §§  452,  456,  469. 

The  discretion  vested  in  the  trustees  is  not 
an  unlimited  discretion.  They  are  bound  to 
exercise  such  care,  skill,  and  oiligence  as  rea- 
sonably prudent  persons  give  to  their  own 
affairs  when  aeekmg  to  reach  similar  results. 
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Powell  V.  Hurt,  108  Mo.  507. 

The  words  "as  I  might  lawfully  do  if  livlDg," 
do  not  confer  any  additional  power,  nor  extend 
the  powers  expressly  granted. 

Price  V.  Courtney,  87  Mo.  387,  66  Am.  Reu 
453. 

Messrs,  Boyle  A  AcUuns  for  respondents 

Bnrg^esst  J-,  delivered  the  opinion  of  tlie 
court : 

This  is  a  suit  instituted  br  the  plaintiffs, 
trustees  under  the  will  of  Gerard  B.  Allen 
deceased,  against  all  the  parties  interested 
therein  to  obtain  a  construction  of  said  will. 
The  will  devised  all  the  testator's  real  prop- 
erty to  the  trustees  named  in  the  will,  with 
certain  powers  therein  mentioned.  Among 
other  powers  given  the  trustees  by  the  will 
were  the  following: 

**  To  enter  into  the  possession  thereof,  im- 
mediately after  mj  death,  collect  the  rents, 
with  full  power,  subject  to  the  limitations 
hereinafter  imposed,  to  sell,  lease,  manage, 
and  dispose  oi  the  same,  and  to  invest  and 
re- invest  the  proceeds  of  the  sale  thereof, 
and  to  do  all  and  singular  with  respect  to 
said  real  estate  and  the  management  thereof, 
and  the  inyesting  and  re- investing  the  pro- 
ceeds of  sales  thereof,  as  I  might  lawfully 
do  if  living. 

**2.  My  said  trustees  shall  have  no  power 
to  sell  the  real  estate  to  me  belon^ring,  which 
is  situated  in  the  limits  bounded  by  Walnut 
street  on  the  south,  Ashley  street  on  the 
north,  so  far  west  as  Ashley  street  extends 
and  then  Biddle  street  on  the  north,  Twelfth 
street  on  the  west,  and  the  Mississippi  river 
on  the  east. 

^'All  the  real  estate  in  the  second  item  of 
the  seventh  clause  of  my  will  being  in  the 
city  of  St.  Louis  and  state  of  Missouri. 

*^3.  All  my  real  estate,  wherever  situated, 
and  not  herein  disposed  of  otherwise,  except 
mentioned  in  the  last  preceding  item  (item 
2  of  seventh  clause)  I  give  my  said  trustees 
full  power  to  sell,  lease,  incumber  or  im- 
prove. " 

Then,  after  providing  for  the  payment  of 
certain  annuities  out  of  such  rents,  he  di- 
rects as  follows : — 

^  This  trust  shall  cease  on  the  happening  of 
the  three  following  events,  to  wit : — 

**  First,  the  death  of  the  last  surviving 
life  annuitant  mentioned  herein ;  second,  the 
death  of  the  last  survivor  of  my  three  chil- 
dren, Mary  Frances  Crane,  G^rge  L.  Allen, 
and  Qrace  Dickson ;  and  third,  the  death  ojf 
the  last  survivor  of  my  grandchildren  living 
at  the  time  of  my  death,  by  my  said  three 
children,  Mary  F.  Crane,  George  L.  Allen, 
and  Grace  Dickson. 

'^  During  the  existence  of  this  trust,  from 
the  time  of  my  death  until  its  termination 
by  the  happening  of  the  three  events  as  above 
provided,  the  net  rents,  issues,  and  profits 
arising  from  this  trust  estate,  after  paying 
taxes,  insurance,  for  repairs  and  improve- 
ments, and  the  life  annuities  above  men- 
tioned, shall  be  annually  divided  into  two 
portions,  one  of  which  shall  consist  of 
twenty 'five  per  oent,  as  near  as  may  be,  of 
said  net  rents,  to  be  called  a  reserve  fund, 
and  the  other  shall  consist  of  the  remainiD;* 
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seventy- flye  per  cent  of  said  net  rents,  to  be 
called  the  surplus  fund.  The  said  reserve 
fund  my  said  trustees  shall  retain  to  guard 
against  losses  by  shrinkafl[e,  or  other  con- 
tingencies, and  Uiey  shall  inyest  and  re- in- 
Test  the  same  from  time  to. time,  until  the 
termination  of  this  trust,  and  out  of  said 
reserve  fund  they  may,  if  their  Judgment  so 
approve,  make  advances  from  time  to  time, 
to  any  one  or  more  of  the  male  descendants 
of  my  said  three  children,  Mary  F.  Crane, 
George  L.  Allen,  and  Grace  Dickson,  after 
said  male  descendants  shall  have  arrived  at 
the  age  of  twenty -five  years  and  given  satis- 
factory evidence  of  industry,  general  moral- 
ity, business  habits  and  ability,  to  enable 
them  to  embark  in  business.  And  in  like 
manner,  should  any  of  the  female  descend- 
ants of  my  said  three  children  marry,  then 
said  trustees  may  make  reasonable  advances 
to  said  females  so  marrying  to  enable  their 
husbands,  if  they  have  given  satisfactory 
evidence  of  industry,  general  morality,  bus- 
iness-like habits  and  ability,  to  embark  in 
business  or  place  the  same  in  trust  for  the 
sole  use  and  benefit  of  said  female  descend- 
ant so  marrying.  The  amount,  however,  of 
advances  thus  made,  to  any  one  person,  for 
such  purpose,  shall  not  exceed  twenty  thou- 
sand dollars.  All  such  advances  shall  be 
regularly  charged  against  the  beneficiary, 
and  equalized  in  the  general  settlement  at 
the  termination  of  this  trust.  From  the  time 
of  my  death  until  the  termination  of  this 
trust  as  hereinbefore  provided,  I  give  and 
bequeath  the  surplus  fund  above  specified, 
being  seventy-five  per  cent  of  the  net  rents, 
issues,  and  profits  arising  from  this  trust  es- 
tate to  my  three  chilclren,  Mary  Frances 
Crane,  George  L.  Allen,  and  Grace  Dickson, 
share  and  share  alike,  during  their  natural 
lives  respectively. " 

Then,  after  making  provisions  in  case  of 
death  of  said  beneficiaries,  he  directs  as  fol- 
lows : — 

**0n  the  termination  of  this  trust,  at  the 
happening  of  the  three  events  as  hereinbefore 
provided,  all  the  real  estate  held  in  this  trust 
and  reserve  fund,  if  any,  on  hand  after 
equalizing  the  advances  made  therefrom, 
shall  be  divided,  share  and  share  alike,  per 
$ti7^8,  between  the  descendants  of  my  said 
three  children,  Mary  F.  Crane,  George  L. 
Allen,  and  Grace  Dickson,  and  if  there  be 
no  descendants  of  either  of  my  said  three 
children  then  living,  then  the  said  real  es- 
tate and  reserve  fund  shall  be  divided 
equally,  share  and  share  alike,  per  stirpes, 
among  the  descendants  of  such,  of  my  said 
three  children  as  having  descendants  then 
living." 

A  part  of  the  estate  vested  in  the  trustees 
Is  denominated  by  the  will  as  a  "reserve 
fund**  and  it  is  with  respect  to  this  fund  that 
this  controversy  arose.  In  1888  the  trustees 
filed  a  similar  bill  to  obtain  the  same  object 
that  is  a  proper  construction  of  the  seventh 
clause  of  the  will.  In  that  case  the  court 
did  construe  the  clause  in  question,  and  de- 
clared the  powers  of  the  trustee  thereunder. 

At  the  time  of  the  execution  of  the  will 
the  testator  was  the  owner  of  a  larse  amount 
of  real  estate  situate  in  the  city  of  ot.  Louis, 
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a  lar^  portion  of  which  was  situated  in  close 
proximity  to  the  site  of  the  old  Planters* 
House,  on  Fourth  street  between  Chestnut 
and  Pine  streets. 

In  1803  a  corporation  by  the  name  of  the 
Commonwealth  Realty  Company  had  deter- 
mined to  construct  somewhere  in  said  city 
a  large  hotel  to  cost  at  least  a  million  dol- 
lars. There  was  much  rivalry  among  the 
property  owners  in  different  localities  to  se- 
cure the  location  of  this  hotel,  and  to  this 
end  they  offered  the  company  which  wa» 

f proposing  to  build  it  sums  of  money  of  var- 
ous  amounts  to  induce  the  company  to  erect 
the  hotel  in  their  respective  localities.  The- 
site  of  the  old  Planters*  House  was  one  of 
the  points  the  company  had  in  consideration, 
but  were  unwilling  to  erect  the  hotel  there, 
unless  the  property  owners  on  Fourth  street 
would  subscribe  a  sufi9cient  amount.  That 
sum  was  fixed  at  |200,000  which  was  at  the 
rate  of  |100  a  front  foot  for  the  property  on- 
Fourth  street,  between  Washington  avenue 
and  Market  street.  The  hotel  company  had 
already  received  from  the  Fall  festivities 
Association  a  bonus  of  tlOO,000. 

Of  the  real  estate  held  by  the  trustees  un- 
der the  will,  some  of  that  which  is  on  Fourtb 
street  is  directly  opposite  the  old  Planters* 
House.  The  trustees  were  requested  to  do- 
nate from  the  reserve  fund  $100  a  front  foot 
for  all  the  trust  property  on  Fourth  street 
aggregating  about  225  feet.  Doubting  their 
power  under  the  will  to  do  so,  they  declined, 
but  decided  to  apply  to  the  court  for  in- 
structions. 

Two  of  the  trustees  Allen  and  Hollida:r 
(the  other  one  being  absent  from  the  city) 
were  then  consulted  and  as  a  result  of  the 
conference  with  them  a  paper  was  drawn  up 
in  which  George  Allen  personally  subscribed 
toward  the  hotel  fund  the  sum  of  $5, 600  on 
condition  that  if  the  court  should  construe 
the  will  as  conferring  power  in  the  trustees 
to  make  the  donation  he  Allen  should  be  re- 
leased from  his  individual  subscription. 
The  other  adult  life  tenants  did  not  subscribe. 
In  the  same  paper  Allen  and  Holliday  agreed 
to  at  once  institute  a  suit  to  obtain  a  con- 
struction of  the  will  and  if  it  should  be  held 
that  the  trustees  had  the  power  under  the 
will  to  make  the  donation  out  of  the  reserve 
fund,  that  they  would  at  once  do  so  and  pay 
the  sum  subscribed. 

The  subscription  paper  begins  as  follows  - 
**  Subscription  to  the  Commonwealth  Realty 
Company  as  bonus  or  donation  towards  the 
builciing  of  hotel." 

It  contains  the  following  language :  "  That 
they  (the  subscribers)  will,  each  respectively 
pay  into  the  said  Commonwealth  Realty 
Company,  as  contributions  and  donations  to 
aid  in  the  erection  of  said  hotel  building, 
the  several  sums  subscribed  for  below  and. 
set  opposite  their  respective  names.  ** 

The  hotel  company  accepted  the  subscrip- 
tion of  George  L.  Allen  and  the  promise  of 
himself  and  his  co- trustees  to  institute  this 
suit,  and  proceeded  at  once  to  select  and  pur- 
chase the  site  of  the  old  Planters'  House, 
and  with  the  erection  of  the  hotel  building. 

After  the  site  had  been  selected  the  trustees^ 
instituted  this  action  and  in  their  petitioii^ 
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set  out  substantially  the  foregoing  facts: 
*'The  bill  alleges  that  the  frontage  of  prop- 
erty beloDgioc  to  the  Allen  estate  on  Fourth 
«treet  is  225  feet.  The  petition  further  al- 
leges that  it  is  the  belief  of  the  trustees  that 
the  buildine  of  a  hotel,  such  as  contem- 
plated, on  the  Planters'  House  site,  would 
largely  increase  the  real  value  and  the  rental 
Talue  of  the  property  on  Third  and  Fourth 
-streets  belonging  to  the  trust  estate,  and 
would  be  a  potent  factor  in  preventing  any 
further  shrinkage  in  said  real  estate;  and 
aver  that  they  "know  of  no  other  way  of  in- 
vesting that  amount  of  the  reserve  fund  that 
would  have  so  favorable  an  effect  in  keeping 
up  and  enhancing  the  rental  and  permanent 
value  of  said  estate. "  The  prayer  of  the  bill 
is  that  the  trustees  have  authority  to  suh- 
•scribe  |23,400,  payable  out  of  the  reserve 
fund. 

The  answers  of  the  infant  defendants  de- 
nied any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allega- 
tions contained  in  the  bill,  and  prayed  that 
their  rights  be  protected.  They  also  set  up 
the  former  decree  as  a  full  adjudication  of 
the  matter. 

The  court  held  that  the  will  gave  the  trust- 
•ees  the  power  to  make  the  donation,  and  di- 
rected that  they  pay  the  Commonwealth  Re« 
alty  Company  out  or  the  reserve  fund,  the 
sum  of  $28,400.  Judgment  by  default  was 
rendered  against  the  life  tenants  from  whioh 
they  did  not  appeal. 

The  infant  defendants  who  alone  made  de- 
fense are  the  grandchildren  of  the  testator, 
some  of  whom  were  living  at  the  time  of  his 
•death,  others  have  been  born  since  that  time. 
Those  born  since  the  testator's  death  are 
Allen  R.  L.  Crane,  Kenneth  Dickson,  and 
Isabel  C.  Allen,  and  are  remaindermen.  The 
«ase  is  in  this  court  upon  the  appeal  of  the 
infant  defendants. 

The  court  made  a  finding  of  facts,  which 
in  so  far  as  necessary  for  a  determination  of 
this  case  are  as  follows : 

"  And  the  court  doth  further  find  that  said 
trustees  undertook  the  trust  aforesaid  and 
are  now  acting  as  such  trustees  under  the 
provisions  of  said  will ;  that  a  large  part  of 
the  real  estate  so  devised  is  situated  on  Third 
■and  Fourth  streets  in  said  city  and  otherwise 
near  to  the  site  hereinafter  described,  for  the 
location  of  a  hotel,  and  that  much  of  said 
real  estate  is  situated  on  Fourth  street  in  said 
•city  immediately  opposite  to  said  site. 

**  That  for  some  time  prior  to  the  month  of 
February,  1892,  the  value  of  said  real  estate 
last  above  referred  to  had  depreciated,  and 
the  rents  thereof  had  lessened  and  that  a  con- 
tingency hereby  arose  requiring;  said  trustees, 
under  the  requirements  of  said  will,  to  take 
«)me  action  to  guard  against  such  losses  and 
shrinkage  in  values. 

''That  for  some  time  prior  to  said  month 
of  February,  1892.  the  general  tendency  of 
improvements  in  the  city  of  St.  Louis  had 
been  in  a  westward  direction,  away  from  the 
location  of  said  real  estate  so  held  by  the 
plaintiffs  as  trustees  aforesaid,  and  away 
from  the  proposed  site  of  said  hotel,  and 
that  thereby  and  by  reason  of  the  facts  last 
aforesaid  a  oontingency  had  arisen  requiring 
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said  trustees,  the  plaintiffs  herein,  under  tha 
requirements  of  said  will,  to  take  some  actioa 
to  guard  against  the  losses  and  shrinkage  in 
the  value  of  said  real  estate,  and  the  rents 
and  profits  to  arise  therefrom. 

''That  at  or  about  the  month  of  March, 
1892,  a  certain  corporation  known  as  the  Ck>m- 
mon wealth  Realty  Company  determined  to 
erect  a  hotel  in  the  city  of  St.  Louis,  to  cost 
one  million  dollars,  and  to  be  in  every  way 
of  first-class  construction  and  appointment; 
that  it  was  believed  by  owners  of  real  estate 
Ivinff  in  different  portions  of  said  city,  that 
the  location  of  such  a  hotel  near  to  their 
property  would  largely  enhance  its  value 
and  availability,  and  for  that  reason  such 
owners  offered  to  pay  the  Commonwealth  Re- 
alty Company  certain  lur^e  sums  of  money, 
providing  it,  the  said  company,  would  locate 
Its  said  hotel  in  near  proximity  to  their  prop- 
erty ;  that,  amone  the  localities  under  con- 
sideration by  said  company  for  the  purpose 
of  constructing  its  hotel  as  aforesaid,  and  to 
secure  the  selection  of  which  the  neighboring 
owners  of  property  were  offering  contribu- 
tions, was  that  known  as  the  Planters'  House 
site,  situated  on  Fourth  street,  between  Pine 
and  Chestnut  streets,  in  said  city. 

''That  at  or  about  March  10,  1892,  property 
owners  who  had  interested  themselves  in  and 
offered  contributions  to  secure  the  location 
of  said  hotel  on  said  Planters'  House  site, 
refused  to  proceed  further  by  way  of  com* 
peting  with  property  owners  in  different  lo- 
calities, which  were  being  considered  by  said 
Commonwealth  Realty  Company  and  which 
were  competing  for  said  hotel,  unless  the 
plaintiffs  herein  as  trustees  as  aforesaid 
would  make  a  contribution  commensurate 
and  proportionate  to  the  real  estate  so  held 
by  them  as  aforesaid  and  located  near  to  said 
proposed  site. 

"That  at  that  time  the  said  trustees,  plain- 
tiffs herein,  had  reason  to  believe  and  did  be- 
lieve, that  the  location  of  jaaid  hotel  on  said 
Planters*  House  site  would  be  largely  bene- 
ficial to  their  said  trust  estate  and  would 
stay  the  shrinkage  in  the  value  thereof  and 
in  the  rentals  therefrom,  and  would  have  a 
great  tendency  to  increase  the  values  of  said 
real  estate,  as  well  as  the  rentals  thereof; 
that  acting  on  such  belief  and  also  believing 
at  the  time  that  some  action  on  their  pait 
was  then  absolutely  necessary  in  order  to  se* 
cure  the  location  of  said  hotel  on  said  Plant- 
ers' House  site,  two  of  these  plaintiffs  exe- 
cuted a  paper  in  words  and  figures  as  follows : 
" '  St.  Louis,  March  10,  1892. 

"'The  undersigned,  having  read  the  sub- 
scription paper  signed  by  the  Laclede  Build- 
ing Company  and  others,  the  general  purp<Hn 
of  which  is  to  contribute  a  bonus  for  tne  con- 
struction of  a  hotel  provided  the  same  is  lo- 
cated on  the  Planters'  House  site,  hereby 
undertakes  and  agrees  as  follows : 

"  'To  subscribe,  and  he  does  hereby  sub- 
scribe, the  sum  of  ($6, 600)  five  thousand  six 
hundred  dollars,  on  the  conditions  specified 
in  said  paper. 

"  'The  undersigned  does  also  undertake,  as 
one  of  the  trustees  under  the  will  of  Gerard 
B.  Allen,  to  forthwith  institute  a  suit  in  con- 
Junction  with  his  co-trustees,  to  secure  a  con- 
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«truction  of  the  said  will,  and  a  direction 
that  out  of  a  certain  "reserve  fund**  therein 
provided,  the  said  trustees  proceed  to  make 
the  subscription  and  to  pay  the  sum  contem- 

Slated  in  the  paper  so  signed  by  the  Laclede 
tuildlng  Company  and  others.  And  the  un- 
•dersignS  agrees  to  proceed  with  all  reason- 
•able  dispatch  to  secure  the  service  upon  the 
necessarv  parties,  and  to  get  the  decree  above 
•apecified  at  the  earliest  possible  day.  And 
%ae  undersigned  believes  and  has  been  so  ad- 
vised, that  the  court  will  give  the  direction 
io  make  the  subscription  and  to  pay  out  the 
4noney  by  the  trustees.  In  witness  whereof, 
f  hereunto  set  mv  hand,  at  St.  Louis,  Mis- 
souri, this  10th  day  of  March,  1892. 

'"(Signed)     Geo.  L.  Allen. 

"'The  undersigned,  Samuel  N.  Holliday, 
i>eing  one  of  the  trustees  under  the  will  of 
the  late  Gerard  B.  Allen,  agrees  to  so  much 
of  the  foregoing  as  relates  to  the  action  of  the 
trustees  under  said  will,  and  also  believes, 
«fter  a  careful  consideration  of  the  matter, 
that  the  court  will  make  a  decree  directing 
the  sulM9cription  to  said  bonus  and  payment 
thereof. 

«'  (Signed)    Sam'l  N.  Hollidav. 

*"  Trustee  under  the  will  of  Gerard  B. 
Allen. 

"'In  the  event  the  said  trustees  be  author- 
ized to  make,  and  do  make  the  subscription 
Above  contemplated,  the  above  subscription 
4)y  Geo.  L.  Allen  is  to  be  inoperative. 

"'(Signed)    Geo.  L.  Allen.' 

"That  the  paper  therein  referred  to,  as 
signed  by  the  Laclede  Buildins  Company 
4md  others,  is  in  the  words  and  figures  as 
follows : 

"'Subscription  to  the  Commonwealth  Re- 
alty Company  as  a  bonus  or  donation  towards 
the  building  of  hotel. 

"'Enow  all  men  by  these  presents: 

"'Whereas,  The  Commonwealth  Realty 
0>mpany,  a  corporation  created  and  existing 
•under  the  laws  of  the  state  of  Missouri,  is 
4ibout  to  erect  a  building  adapted  and  to  be 
4ised  as  a  first- claaa  hotel  in  the  city  of  St. 
•Louis,  and 

"'Whereas,  the  undersigned  subscribers 
4iereto  and  hereafter  designated  as  the  parties 
of  the  first  part,  corporations,  property  own- 
ers, merchants,  and  citizens  of  and  in  the 
city  of  St.  Louis,  being  desirous  of  securing 
-aite,  to  wit : 

"'A  parcel  of  land  situated  in  block  No. 
101  of  the  city  of  St.  Louis,  fronting  230 
feet  four  and  one  half  inches  on  the  west  side 
of  .Fourth  street,  by  a  depth  of  one  hun- 
dred twenty- five  feet,  bounded  north  by  Pine 
•treet,  east  by  Fourth  street,  south  by  Chest- 
Jiut  street  and  west  by  private  alley. 

"'Now,  therefore,  this  agreement  made 
■and  entered  into  by  and  between  the  under- 
signed subscribers  hereto,  as  parties  of  the 
first  part,  and  said  Commonwealth  Realty 
-Company  as  party  of  the  second  part 

" '  W itnesseth :  That  in  consideration  of 
•Ihe  sum  of  five  dollars  unto  each  of  said  sub- 
iKribers,  parties  of  the  first  part,  as  aforesaid, 
|>aid  by  said  party  of  the  second  part,  re- 
oeipt  whereof  they  do  each  hereby  acknowl- 
edge, and  in  consideration  of  the  benefits, 
advantages,  and  profits  accruing  to  said  par- 
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ties  of  the  first  part  and  each  of  them,  in 
event  of  the  location  and  erection  upon  tha 
property  aforesaid  of  said  hotel  building, 
and  in  further  consideration  of  the  mutual 
promises  of  the  subscribers  hereto,  said  par- 
ties of  the  first  part  by  these  presents  cove- 
nant and  agree  with  said  party  of  the  second 
part  and  with  each  other  as  follows,  to  wit  : 

"'Section  1.  That  they  will  each  respec- 
tively pay  unto  said  Commonwealth  Realty 
Company,  as  contributions  and  donations  to 
aid  in  the  erection  of  said  hotel  buildiDg, 
the  several  sums  subscribed  for  below  and 
set  opposite  their  respective  names,  said 
amounts  to  be  payable  in  twenty  equal  in- 
stallments of  five  per  cent,  each  of  said  sub* 
scriptions  to  be  represented  by  twenty  prom* 
issory  notes  of  said  subscribers,  each  for  one 
twentieth  of  their  several  subscriptions,  pay- 
able to  said  Commonwealth  Realty  Companv, 
bearing  date  Julv  1,  1892,  and  maturing  in 
one,  two,  three,  four,  five,  six,  seven,  eight, 
nine,  ten,  eleven,  twelve,  thirteen,  fourteen, 
fifteen,  sixteen,  seventeen,  eighteen,  nineteen 
and  twenty  months,  after  date.  Said  notes 
to  be  executed  by  the  respective  subscribers 
hereto  and  delivered  into  the  custody  of  a 
trust  company  or  bank  of  said  city  of  St. 
Louis,  designated  by  a  majority  in  amount 
of  the  subscribers  hereto,  as  soon  as  the  site 
aforesaid  is  finally  chosen  for  said  hotel 
building,  in  trust,  to  be  collected  for  said 
Commonwealth  Realty  Company  as  herein- 
after provided.  If  no  trust  company  or  bank 
be  selected  by  a  majority  in  number  of  said 
subscribers  within  thirty  days  from  the  final 
selection  of  said  site  as  location  of  said  hotel, 
then  said  Commonwealth  Realty  Company^ 
may  nominate  a  bank  or  trust  company  ot 
said  city  as  depository  of  said  notes,  where- 
same  shall  be  payable. 

"'Section  2.  Said  subscriptions  are  made 
subject  to  the  following  conditions,  to  wit: 

"'First.  That  said  site  shall  be  chosen  as 
the  location  of  said  hotel  building,  and  in 
event  that  said  O)mmon wealth  Realty  Com- 
pany shall  select  another  and  different  site 
therefor,  all  liability  on  the  part  uf  said  par- 
ties of  the  first  part  and  Uie  said  party  of  the 
second  part  towards  each  other  respectively 
shall  cease  and  determine. 

"'Second.  That  after  the  selection  of  said 
date  for  said  hotel  building  and  construction 
of  a  modern  substantial  firsf-class  hotel  build- 
ing thereon  of  not  less  than  ten  stories  in 
height  and  at  a  cost  of  not  less  than  one 
million  dollars,  shall  proceed  with  all  rea- 
sonable dispatch,  in  good  faith,  to  be  com- 
pleted within  two  years  from  the  beginning 
of  the  building. 

"'Third.  Each  subscriber  hereto  shall  only 
be  liable  for  the  amount  of  his  own  sub- 
scription and  for  no  more. 

"'Fourth.  After  said  site  shall  have  been 
finally  selected  and  said  subscription  notes 
delivered  unto  the  trust  company  or  bank 
selected  in  manner  aforesaid,  said  trust  com- 
pany or  bank  shall  proceed  to  collect  said 
notes  as  they  mature  and  shall  disburse  and 
pay  over  unto  said  Commonwealth  Realty 
Company  the  proceeds  thereof,  in  install- 
ments as  follows :  As  the  work  on  said  build- 
ing progresses,  as  rapidly  as  fifty  thousand 
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dollars  shall  be  expended  towards  the  con- 
struction thereof  (and  of  which  expenditure 
the  certificate  of  the  supervising  architect 
shall  be  conclusiye  evidence)  for  each  install- 
ment of  fifty  thousand  dollars  so  expended 
in  said  building,  said  company  shall  be  en- 
titled to  receive  and  said  trust  company  or 
bank  shall  pay  over  to  it,  five  per  cent  of 
the  total  amount  subscribed  by  the  under- 
signed until  the  full  subscription  has  been 
received  and  paid  over. 

**  If  said  building  be  not  commenced 
within  six  months  from  the  selection  of  the 
site,  or  if  by  the  first  day  of  the  year  1894 
the  sum  of  five  hundred  thousand  dollars  has 
not  been  expended  towards  the  construction 
of  said  hotel,  then  said  trust  company  or 
bank,  custodian  of  said  notes  and  of  the  pro- 
ceeds of  same,  shall  return  the  same  or  such 
portion  thereof  as  has  not  become  payable  to 
said  Commonwealth  Realty  Company  under 
the  provisions  hereof,  unto  the  subscribers, 

f parties  of  the  first  part,  each  receiving  his  or 
to  own  subscription  or  such  portion  remain- 
ing thereof  not  payable  to  said  Common- 
wealth Realty  Companv. 

**  *In  witness  whereof,  said  parties  of  the 
first  part  have  hereunto  set  their  hands  and 
seals  in  the  City  of  St.  Louis,  State  of  Mis- 
souri, this  —  day  of ,  1892'. 

**  That  said  two  trustees,  George  L.  Allen 
and  Samuel  N.  Holliday,  induced  the  said 
Commonwealth  Realty  Company  to  accept 
the  said  paper  as  and  in  lieu  of  an  absolute 
contribution;  that  on  the  strength  of  said 
paper  other  owners  of  real  estate  located  in 
the  neighborhood  of  said  site  joined  in  the 
offer  so  made  by  said  Laclede  Building  Com- 
pany and  others,  and  as  a  result  thereof  the 
requisite  amount  of  contributions  were  se- 
cured and  the  said  hotel  V7as  located  on  said 
Planters'  House  site. 

**  And  the  court  doth  further  find  that  said 
trustee  George  S.  Drake,  upon  being  in- 
formed of  the  facts  aforesaid,  approved  the 
ac'.ion  of  his  co-trustees  in  signing  said 
paper. 

^  And  the  court  doth  further  find  from  the 
evidence  that  the  signing  of  said  paper  and 
the  engagement  to  pay  the  contribution  afore- 
said to  said  Commonwealth  Realty  Company 
was  a  necessity  in  order  to  secure  the  loca- 
tion of  said  hotel  on  said  Planters*  House 
site  as  aforesaid,  and  that  the  location  of  said 
hotel  on  said  site  was  largely  beneficial  to 
tiie  estate  so  in  the  hands  of  said  trustees  as 
aforesaid,  and  that  the  location  thereof  on 
said  site  had  a  direct  tendency  and  effect  in 
the  way  of  stopping  the  shrinkage  in  value 
of  real  estate  in  the  neighborhood  of  said  site, 
belonging  to  said  trustees  as  aforesaid  and  in 
guarding  against  losses  by  shrinkage  in  the 
rentals  and  income  arising  from  said  real 
estate. 

**  And  the  court  doth  further  find  that  a  con- 
tingency arose  within  the  meaning  of  said 
will,  requiring  said  plaintiffs,  as  trustees  as 
aforesaid  in  the  proper  management  of  the 
real  estate  in  their  hands  as  trustees,  to  make 
the  contribution  aforesaid  for  the  purposes 
aforesaid. 

**  And  the  court  doth  further  find  from  the 
evidence  that  the  subscription  aforesaid  can 
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be  paid  out  of  the  reserve  fund  provided  for 
in  said  will,  wiUiout  in  any  manner  disa- 
bling said  trustees  from  conforming  to  any 
other  provisions  of  said  will,  with  respect  to- 
said  reserve  fund. 

**  And  the  court  doth  further  find  that  the 
amount  of  money  required  to  pa^  the  con- 
tribution according  to  the  true  intent  and 
meaning  of  said  papers  is  $22,400." 

It  may  be  conceded  that  a  court  of  equity 
has  no  power  to  make  a  new  will  for  a  tes- 
tator, and  that  the  extent  of  ito  power  Is  Uy 
construe  the  will  as  presented  to  it.  And 
further,  that  such  court  can  no  more  author- 
ize an  act  to  be  done  which  is  in  excess  of  the 
powers  conferred  by  the  will  than  can  the 
trustees  therein  do  such  act.  As  to  these- 
propositions  there  is  or  can  be  no  question 
or  doubt. 

The  questions  to  be  determined  in  this  case 
are,    as   to  the  duties  and  powers  of   the 
trustees  as  expressed  by  the  testator  in   the 
will  with  respect  thereto,  to  be  gathered  fron» 
the  whole  instrument,  and  not  alone  from 
some  particular  word,  expression,  or  clause 
of  the  will,  and,  in  passing  upon  these  ques- 
tions the  condition  of  the  property  disposed 
of  by  the  will,  and   surrounding  circum- 
stances, as  well  also  as  the  scope  and  context 
of  the  will  in  all  its  provisions,  may  be  takei» 
into  consideration.    Noe  v.   Kern,   98  Mo. 
867 ;  L(mg  v.  Timma,  t07  No.  612 ;  Seharr  t. 
Garter,  120  Mo.  418. 

The  will  provides  that  the  reserve  fund 
shall  be  retained  by  the  trustees  in  the  will 
to  guard  against  loss  by  shrinkage  or  other 
contingencies,  and  that  they  shall  invest  and 
re- invest  the  same  from  time  to  time  until 
the  termination  of  the  trust. 

Technical  words  when  used  in  a  will  are 
to  be  interpreted  in  their  established  legal 
sense,  and  as  the  testator  is  presumed  to  em- 
ploy them,  unless  a  contrary  meaning  la 
plainly  intended  by  the  context  of  the  will. 
Kean  v.  Boe,  2  Harr.  (Del.)  103.  29  Am. 
Dec.  886;  Sinu  v.  Conger,  89  Miss.  231,  77 
Am.  Dec.  671.  Invest  has  been  judicially 
defined  as  follows,  **To  surround  with  or 
place  in,    as  property    in  business."    ^'To 

ftlace  so  that  it  will  be  safe  and  yield  a  profit, 
t  is  commonly  understood  as  ^ivine  money 
for  some  other  property, "    Ifed  v.  Seaeh,  92^ 
Pa.  226. 

Investment:  ''In  its  most  comprehensive 
sense,  it  is  generally  understood  to  signify 
the  laying  out  of  money  in  such  a  manner 
that  it  may  produce  a  revenue,  whether  tlie 
particular  method  be  a  loan,  or  the  purcliase 
of  stocks,  securities,  or  other  property.  In 
common  parlance,  it  means  putting  out 
money  on  interest,  either  bv  way  of  loan,  or 
the  purchase  of  income  proaucint;  property.* 
Una  V.  Dadd,  89  N.  J.  Eq.  173 ;  PeopU  v. 
Utica  Ins.  Go,  15  Johns.  892,  8  Am.  Dec.  248. 
To  give  the  words  "invest,**  and  "invest- 
ment" their  legal  meaning  as  thus  defined  in 
which  the  testator  must  be  presumed  to  have 
employed  them  the  trustees  had  no  power 
under  the  will  to  donate  to,  or  subscribe  te 
the  hotel  fund  any  amount  of  money  to  be 
paid  from  the  reserve  fund  of  the  estate,  un- 
less, a  contrary  intention  is  clearly  indicated 
by  its  context,  when  construed  in  the  lighs 
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of  and  in  connection  with  the  situation  and 
eonditioD  of  the  property  of  the  testator  and 
circumstances  surrounding  him  at  the  time 
of  its  execution.  At  that  time  that  portion 
of  the  city  near  the  site  of  the  old  Planters' 
Fotel  in  which  the  testator  owned  large  real 
estate  properties,  was  being  deserted  by  busi- 
ness, rents  shrinking,  and  property  rapidly 
depreciatinfc  in  value.  By  this  will  he  di- 
rected that  out  of  the  rents,  issues,  and  profits 
derived  from  his  real  estate  there  be  paid  an- 
nuities to  the  amount  of  nine  thousand  dol- 
lars, and  also  to  make  provisions  for  his 
children  MaryF.,  George  L.,  and  Grace  dur- 
ing their  natural  life  and  to  make  provision 
for  advances  from  time  to  time  to  the  de- 
scendants of  said  children,  and  for  that  pur- 
pose he  purposed  creating  a  trust  fund  which 
would  in  all  probabilitv  continue  for  sixty 
or  seventy  years.  He  did  not  want  that  part 
of  his  property  situated  east  of  12th  street, 
north  of  Walnut  street,  and  soath  of  Ashley 
street,  sold  or  mortgaged,  but  wanted  it  kept 
until  the  expiration  of  the  trust,  then  to  vest 
in  the  descendants  of  his  children. 

His  purpose  was  to  secure  income  from 
rents,  and  to  that  end  by  the  seventh  clause 
of  the  will  he  empowered  the  trustees : 

''I.  To  enter  into  the  possession  thereof, 
immediately  after  my  death,  collect  the  rents, 
with  full  power,  subject  to  the  limitation 
hereinafter  imposed,  to  sell,  lease,  manage, 
and  dispose  of  the  same,  and  to  invest  and 
re- invest  the  proceeds  of  the  sale  thereof,  and 
to  do  all  and  singular  with  respec^t  to  said 
real  estate  and  the  management  thereof,  and 
the  investing  and  re-investiue  the  proceeds 
of  sales  thereof,  as  I  might  lawfully  do  if 
living. 

*^2.  My  said  trustees  shall  have  no  power 
to  sell  the  real  estate  to  me  belonging  which 
is  situated  within  the  limits  bounded  by 
Walnut  street  on  the  south,  Ashley  street  on 
the  north,  as  far  west  as  Ashley  street  ex- 
tends, and  then  Biddle  street  on  the  north. 
Twelfth  street  on  the  west  and  the  Mississippi 
river  on  the  east.  All  the  real  estate  in  the 
second  item  of  the  seventh  clause  of  my  will 
being  in  the  city  of  8t.  Louis  and  state  of 
Missouri. 

*'3  All  my  real  estate,  wherever  situated, 
and  not  herein  disposed  of  otherwise,  except 
mentioned  in  the  last  preceding  item  (item 
2  of  seventh  clause)  I  give  my  said  trustees 
full  power  to  sell,  lease,  incumber  or  im- 
prove. " 

It  will  be  observed  that  the  first  clause  of 
the  will  just  quoted  is  very  broad  with  re- 
spect to  the  general  powers  conferred  upon 
tue  trustees  in  that  they  are  vested  with  power 
to  sell,  lease,  manage,  and  dispose  of  tlie  real 
estate  and  to  do  all  and  singular  with  respect 
thereto  and  the  management  thereof,  and  in- 
vesting and  re- investing  the  proceeds  of  the 
sales  as  the  testator  might  do  if  living.  It 
would  have  been  difficult  to  have  employed 
language  conferring  larger  and  more  general 
powers  upon  the  trustees,  and  where  their 
powers  are  intended  to  be  restricted  it  is  done 
in  apt  and  no  unmeaning  terms.  To  guard 
against  loss  by  shrinkage  the  trust  fund  was 
created,  not  it  seems  alone  from  decay  and 
the  ravages  of  time,  but  to  prevent  from  de- 

27  L.  R.  A. 


preciation  from  any  other  cause,  that  might 
be  in  the  power  and  foresight  of  the  trustees 
in  the  exercise  of  that  degree  of  care,  skill, 
and  diligence  that  reasonably  prudent  persons 
similarly  situated  give  to  their  own  affairs, 
and  such  as  the  testator  would  in  all  proba- 
bility have  exercised  had  he  been  living. 
The  property  on  Fourth  street  was  rapidly , 
depreciating  in  value,  rents  falling  off,  busi- 
ness going  west,  which  the  trustees  could 
stay,  if  not  in  fact  restore  this  property  to 
its  former  prosperous  and  more  desirable 
condition,  if  they  had  the  power  under  the 
will  to  do  so. 

The  **  reserve  fund"  was  to  be  created  from 
the  net  rents,  issues,  and  profits  arising  from 
the  trust  estate  which  remained  after  payment 
of  taxes,  insurance,  for  repairs  and  improve- 
ments and  the  life  annuities  before  men- 
tioned, and  to  this  end  it  was  necessary  that 
the  rental  property  be  kept  in  condition,  and 
its  surroundings,  such  that  it  would  be  iu 
demand,  and  readily  rented  at  fair  prices. 
Had  the  trustees  the  power  under  the  will  to 
prevent  the  decrease  in  values,  and  increase 
the  revenues,  that  would  be  derived  from  the 
rents  of  the  property  to  be  affected  by  tlie 
hotel  enterprise,  by  subscribing  to,  and  pay- 
ing out  of  the  reserve  fund  to  the  Ck>mmon- 
wealth  Realty  Company  |100  per  front  foot? 
The  question  is  one  not  of  expediency  but 
of  power. 

We  quit«  agree  with  counsel  for  defend- 
ants, and  as  abundantly  shown  bv  the  au- 
thorities cited  by  them,  in  their  orief  that, 
where  by  the  provisions  of  a  will  trustees 
therein  named  are  empowered  to  invest  and 
re- invest  the  funds  of  the  estate  a  duty  is  im- 
posed upon  them  to  so  place  the  money  as  it 
shall  be  safe  and  productive.  Oray  v.  Pcx,  1 
N.  J.  Eq.  259.  22  Am.  Dec.  508.  And  "the 
investment  of  trust  property  should  be  made 
with  a  view  of  pcrmanancy,  and  not  in  a 
spirit  of  speculation."  New  England  Trust 
6o,  V.  Eaton,  140  Mass.  582,  54  Am.  Rep. 
493 ;  Emtry  v.  BatchMtr,  78  Me.  288 ;  Feek- 
ham  V.  Newton,  15  R.  I.  321 ;  Kimball  v. 
Reding,  81  N.  H.  852,  64  Am.  Dec.  833; 
Dickinson*B  App,  152  Moss.  184,  9  L.  R.  A. 
279 ;  1  Perry,  Tr.  §§  245,  456,  459. 

While  the  subscription  to  the  Common- 
weal ih  Realty  Company  for  the  purpose  of 
building  the  hotel  was  in  a  sense  an  invest- 
ment, the  estate  by  reason  thereof  acquired 
no  interest  in  the  hotel  property,  but  in  con- 
sideration of  the  location  of  the  hotel  on  tlie 
site  of  the  old  Planters'  Hotel,  the  beneflus, 
and  advantages  which  would  accrue  to  the 
trust  property  by  reason  thereof,  plaintiffs 
as  trustees  proposed  to  subscribe,  to  be  paid 
out  of  said  trust  fund,  the  sum  of  $22,400. 

The  increase  in  business,  rents,  and  values 
of  the  trust  property  near  the  hotel  which  has 
already  been  constructed,  as  shown  by  the 
evidence,  has  greatly  redounded  to  the  in- 
terest of  the  estate,  and  evinces  the  foresight, 
iB^ood  judgment,  and  management  of  the 
trustees,  in  their  desire  to  contribute  to  the 
fund  for  the  erection  of  the  hotel.  The 
result  of  the  investment  has  been  a  direct 
benefit  to  the  estate  by  way  of  increasing  the 
value  of  its  property,  and  the  increase  in 
rents,  and  as  shown  by  some  of  the  witnesses 
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the  best  that  could  poisibly  have  been  made, 
bat  for  which  the  hotel  would  have  gone  to 
Borne  other  point,  and  the  trust  property 
would  hare  derived  no  benefit  therefrom. 

By  item  2  of  the  seventh  clause  of  the  will 
it  is  provided  that  the  trustees  shall  have  no 
power  to  sell  the  real  estate  therein  described, 
while  bv  item  1  of  the  same  clause  they  are 
given  **  full  power  to  enter  into  the  possession 
thereof,  with  full  power  to  sell,  lease,  man* 
age,  and  dispose  of  the  same,  and  to  invest 
and  re- invest  the  proceeds  of  the  sale  thereof 
and  to  all  and  singular  with  respect  to  said 
real  estate  and  the  management  thereof"  as 
the  testator  might  do  if  living,  so  that  it 
seems  clear  that  item  1  has  no  application  to 
the  property  mentioned  in  item  3  which  can- 
not be  sold  at  all,  while  as  to  the  property 
referred  to  in  item  1  unlimited  power  is  con- 
ferred upon  the  trustees  as  to  the  property  to 
which  that  item  has  reference. 

While  the  duty  of  the  trustees  to  collect 
and  disburse  the  income  to  the  life  tenants 
is  no  greater  than  their  duty  to  preserve  the 
corpus  including  the  reserve  fund  for  the 
remaindermen,  yet  the  will  provides  that 
that  fund  f«hall  be  retained  bv  the  trustees  to 
guard  against  losses  by  shrinkage  or  other 
contingencies,  and  that  they  shall  invest  and 
re-invest  the  same  from  time  to  time  until  the 
termination  of  the  trust  and  out  of  said  re- 
serve fund  to  make  certain  advances,  and  if 
there  be  any  of  it  remaining  after  equalizing 
the  advances  made  therefrom  it  is  to  b« 
equally  divided  among  the  three  children 
named  in  the  will.  It  thus  appears  that  the 
trustees  were  vested  with  full  power  to  use 
the  whole  amount  of  said  fund  if  necessary 
to  guard  against  losses  by  shrinkage  and  other 
contingenciea,  and  in  making  we  contem* 


plated  advances.  In  doing  whidi  it  might  be 
entirely  consumed. 

Our  conclusion  is  that  by  the  provisions  of 
the  will  power  was  conferred  upon  the  trus- 
tees therein  named  to  make  the  subscription 
to  the*  Commonwealth  Realty  Company,  to 
be  paid  out  of  said  reserve  fund  for  the  pur- 
pose of  procuring  the  location  and  erection 
of  the  hotel  on  t£e  site  of  the  old  Planters' 
Hotel  and  that  the  court  below  correctly  so 
held ;  but  it  has  been  with  much  hesitancy 
that  we  have  arrived  at  this  conclusion. 

It  is  claimed  that  the  matter  in  issue  hen 
is  re9  adjudicata. 

That  the  former  bill  filed  by  the  same  par- 
ties was  for  the  same  purpose  that  the  Dill 
in  the  case  in  hand  is  for,  that  is  to  "con- 
strue the  will  of  said  G^ard  B.  Allen  in 
regard  to  the  powers  of  said  trustees  under 
said  will,  and  among  other  Uiings,  in  regard 
to  their  power  over  said  twenty- five  per  cent 
net  rents,  called  the  reserve  fund  In  said 
will. "  Upon  the  other  hand  it  is  contended : 
first,  that  the  decree  rendered  in  that  case  does 
not  relate  to  the  first  source  of  power  claimed 
by  plaintiffs  under  the  will ;  second,  that  It 
does  not  deal  with  the  power  oonf erred  **  to 
retain  the  reserve  fund  to  guard  against 
losses  by  shinkage  or  other  contingencies.* 
From  an  examination  of  the  decree  in  thai 
case  we  are  satisfied  that  the  contention  of 
plaintiffs  with  respect  thereto  is  correct,  and 
that  the  matter  in  issue  here  is  not  bj  reason 
of  the  decree  in  former  case  fvi  adfudieata. 

From  what  has  been  said  it  follows  that 
the  Judoment  Mhauld  b$  4i^fflrmedt  and  it  is  so 
ordered. 

All  concur. 

Rehearing  denied. 


TENNESSEE  SUPREME  COURT. 


George  B.  GUILD,  Impleaded,  etc.,  Appt., 

V, 

J.  E.  GOODWIN. 
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Tho  mayor  of  a  dty  is  not  liable  Ibr 
mallclovfl  prosecution  in  attemptloff  to 
•Dforoe  an  UDOonstitutional  ordinaDoe  whioh  has 
not  yet  been  Judioially  declared  invalid,  although 
opiDioD  aa  to  its  validity  is  divided.  If  he  acta  in 
good  faith  In  the  discharge  of  his  duty  as  he  un- 
derstands it  and  in  the  absence  of  any  malice,  op- 
pression, or  wanton  disregard  of  the  rights  of 
the  person  prosecuted. 

Olaroh  1,  ISM.) 

APPEAL  by  defendant  Guild  from  a  Indg- 
ment  of  the  Circuit  Court  for  Davidson 
County  in   favor  of  plaintiff   in   an  action 

Nora.— For  rule  as  to  liability  of  mayor  for  pun- 
ishment or  prosecution  of  accused  person,  see  also 
Boutte  V.  Rmmer  (La.)  16  L.  R.  A.  63. 

For  liability  of  Judicial  officer  for  aots,  see  Aus- 
tin v.Vrooman  (N.  T.)  14  L.  R.  A.  138,  and  note,  also 
Thompson  v.  Jaokson  (Iowa)  ante  IB,  and  note, 

27L.KA. 


brought  to  recover  damages  for  alleged  falsa 
arrest  and  malicious  piosecution.    Betened, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Smith  A  Diekinaon,  Barthell 
A  Keeble*  and  J,  D.  Wade  for  appellant. 

Messrs,  Colyar,  Williamson  A  Colyar 
and  J.  W.  Oaines  for  appellee. 

Wilkes,  •/.,  delivered  the  opinion  of  ths 
court: 

This  is  an  action  for  false  imprisonment 
and  malicious  prosecution.  It  was  tried  be- 
fore a  special  judffe  in  the  court  below,  with- 
out the  intervention  of  a  jury,  and  a  judg- 
ment rendered  for  |1,500,—  $1,000  of  which 
was  awarded  as  actual  and  $500  as  exemplary 
damages, — and  defendant  has  appealed,  and 
assigned  many  errors,  which  need  not  be 
treated  in  detail.  A  short  statement  of  the 
facts  in  the  case  is  that  plaintiff  entered  into 
a  contract  with  the  board  of  public  works 
and  affairs  to  construct  a  sewer  in  the  city 
of  Nashville.  This  contract,  while  dated 
April  14, 1893,  appears  to  have  been  executed 
on  the  part  of  the  board  on  April  18,  1893, 
and  was  in  pursuance  of  a  public  letting  to 
the  lowest  responsible  bidder  had  before  that 
date,  and  about  April  3,  1893.    The  plain- 
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tiff  Becared  the  contract,  and  expected  aod 
Intended  to  use  convict  labor  in  its  execution, 
and  there  is  proof  tending  to  show  that  this 
fact  was  known  to  the  board  of  public  works 
and  a£Fair8  at  the  time  the  contract  was  let 
to  the  lowest  bidder.  After  the  public  let- 
ting on  the  2d  of  April,  the  mayor  and  city 
council  of  NashTille,  on  the  14th  day  of 
April,  1892,  passed  an  ordinance  making  it 
unlawful  for  any  person  to  use  or  employ 
convict  labor  on  any  work  to  be  executed 
under  contract  with  the  city  of  Nashville, 
under  a  penalty  of  $50  for  each  violation. 
Defendant  Guild  was  mavor  of  Nashville, 
and,  being  notified  that  plaintiff  was  using 
convicts  upon  the  work  under  his  contract 
with  the  city,  on  2dd  of  April,  1892,  went 
before  the  recorder,  and  procured  Mr.  Clearer, 
street  overseer,  to  make  the  necessary  affidavit 
that  plaintiff  was  violating  the  city  ordi- 
nance by  working  convicts  in  the  city  limits 
under  his  contract,  and  thereupon  the  recorder 
and  Judge  of  the  city  court,  at  the  suggestion 
of  the  said  Guild,  issued  a  warrant  for  plain- 
tiff's arrest,  which  was  given  to  a  member  of 
the  police  force,  who  met  the  plaintiff,  read 
the  warrant  to  him,  and  cited  him  to  appear 
before  the  recorder  on  the  next  morning, 
which  he  agreed  to  do.  No  actual  arrest 
was  made  by  touching  the  plaintiff  or  tak- 
ing him  into  custody,  and  no  bond  for  his 
appearance  was  required.  He  did  appear, 
was  fined  $50,  appealed  to  the  circuit  court, 
and  was  in  that  court  tried  and  acquitted 
December  16,  1892,  on  the  ground  that  the 
city  ordinance  was  in  contravention  of  an 
act  of  the  general  assembly,  and  hence  was 
void,  and  gave  no  authority  for  plaintiff's  ar- 
rest. Thereupon,  November  16,  1898,  plain- 
tiff brought  this  action  for  damages  for 
false  imprisonment  and  malicious  prosecu- 
tion against  the  defendant  personally  and 
against  the  members  of  the  board  of  public 
works  individually  and  the  mayor  and  city 
council  of  Nashville.  On  demurrer  the  ac- 
tion as  to  the  mayor  and  city  council  was 
dismissed.  The  cause  was  tried,  and  resulted 
In  the  acquittal  of  the  members  of  the  board 
of  public  works,  and  in  Judgment  against 
defendant  Guild,  as  before  stated. 

It  is  conceded  that  the  ordinance  of  the  city 
under  which  the  mayor  proceeded  was  in 
contravention  of  the  law,  and  was  therefore 
Toid ;  but  at  the  time  these  proceedings  were 
taken  it  had  not  been  so  declared  by  any  Ju- 
dicial tribunal,  and  defendant  insists  that  he 
acted  in  perfect  good  faith  in  attempting  to 
execute  the  ordinance  as  it  was  passed  and 
stood  upon  the  books  of  the  city,  and  was 
actuatea  by  no  malice.  The  circuit  Judge, 
in  his  written  opinion,  found  that  defendant 
was  actuated  by  no  feelings  of  malice.  It 
Is  said,  however,  that  previous  to  this  time 
the  IxMird  of  public  works  had  considered 
this  ordinance,  and  came  to  the  conclusion 
that  it  was  illegal,  and  had  declined  to  en- 
force It,  and  so  notified  the  mayor,  and  such 
is  the  fact.  It  is  also  said  that  the  city  at- 
torney had  given  an  opinion  adverse  to  the 
legality  of  the  ordinance,  and  that  this  had 
been  sent  by  the  board  to  the  mayor,  along 
with  a  record  of  their  action  declining  to 
enforce  the  ordinance.    The  proof  in  regard 
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to  this  opinion  is  quite  indefinite.     It  ap* 
pears  that  such  opinion  was  prepared  by  J. 
C.  Bradford  for  the  city  attorney,  Anderson, 
who  felt  himself  incompetent  to  pass  upon 
the  matters;  but  at  whose  instance  it  waa 
prepared,  or  to  whom  it  was  given,  or  by 
whom  it  was  called  for,  docs  not  definitely 
appear  from  the  record.    The  defendant  statea 
emphatically  that  it  was  not  called  for  by 
him  or  given  to  him,  and  that  he  never  saw 
it ;  but,  on  the  contrary,  that  he  applied  to 
the  city  attorney  for  an  opinion,  which  the 
regular  city  attorney,  Anaerson,  declined  to 
f^ive,  because  of  relationship  to  some  party 
indirectly  interested.     The  opinion  of  the 
board  of  public  works  had  no  judicial  force, 
but  was  merely  the  expression  of  a  divided 
board  upon  a  legal   question,   which  they 
could  pass  upon  for  themselves,  but  coula 
not  settle  for  any  one  else,  and  the  record 
wholly  fails  to  fix  the  defendant  with  the 
receipt  of  the  opinion  of  the  city  attorney 
or  the  special  attorney,  whose  opinion  ap- 
pears to  have  been  given,  and  afterwards  lost 
in  some  unexplained  manner.    It  does  appear 
that  there  was  a  division  of  opinion  as  to  the 
validity  of  the  onii nance,   and  defendant 
states  that  his  only  object  was  to  test  the 
law,  and  execute  it  if  valid,  and  that  he  had 
no  other  motive.     It  does  not  appear  that  he 
took  any  part  in  the  proceedings  after  they 
were  first  instituted,  but  merely  set  on  foot 
the  proceedings  to  test  and  execute  the  or- 
dinance.   It  18  evident  that  this  void  ordi- 
nance could  not  Justify  the  arrest  of  the  plain- 
tiff and  his  prosecution ;  still  it  was  the  duty 
of  the  mayor,  as  the  chief  executive  of  the 
city,  to  see  its  ordinances  enforced,  and,  so 
long  as  he  acted  in  good  faith,  and  with  no 
malice  or  improper  motive,  he  cannot  be  held 
personally  liable  for  a  mere  error  in  judg- 
ment.   If  he  took  advantage  of  his  official 
position  to  oppress  the  plaintiff,  either  from 
ill  will  towards  him  or  because  of  any  other 
improper  motive,  he  would  be  liable.    The 
doctrine  is  tersely  stated  in  KendaU  v.  Stoke$, 
44  U.  B.  8  How.  87-98,  11  L.  ed.  606-512, 
by  Ckirf  Jvstiee  Taney,  in  these  words :    "  A 
public  officer  is  not  liable  to  an  action  if  he 
falls  into  an  error  in  a  case  where  the  act  to 
be  done  is  not  merely  a  ministerial  one,  but 
is  one  in  relation  to  which  it  is  his  duty  to  ex- 
ercise judgment  and  discretion,  even  though 
an  individual  may  suffer  by  his  mistake." 
In  Bishop  on  Non-contract  Law  (section  787) 
it  is  said :    **  By  the  expreai  or  implied  terms 
of  an  officer's  authority  he  is  to  act  honestly, 
carefully,  and  after  the  dictates  of  his  own 
Judgment,  which,  of  necessity,  being  a  hu- 
man judgment,  may  err;  therefore,  when  he 
has  done  what  is  thus  commanded,  whether 
the  result  is  correct  or  not,  he  has  exactly 
discharged  his  duty,  and  the  law  which  com- 
pelled this  of  him  will  protect  him,  what- 
ever harm  may  have  befallen  individuals." 
In  14  Am.  &  £n^.  Encyclop.  Law,  p.  41,  it 
is  held  that  public  officers  called  upon  to  act 
officially  may  be  held  liable  for  a  malicious 
prosecution  upon  the  same  grounds  as  other 
persons.     But  malice  and  want  of  probable 
cause  ought  very  clearly  to  appear  in  such 
cases.     Tne  presumption  being  strongly  in 
their  favor  mere  ignorance  of  the  law  or 
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oyerpenuasion  by  others  ii  not  sufficient. 
Whilo  we  would  not  be  understood  as  going 
to  this  length  still  it  will  not  do  to  apply  the 
game  strict  rules  of  liability  to  an  executire 
officer  whose  duty  it  is  to  see  the  laws  exe- 
cuted if  he  makes  a  mistake  in  Judgment, 
that  would  be  applied  to  an  indiVidual  who 
has  no  public  dutv  to  perform  in  executing 
Its  laws.  To  hold  this  strict  rule  would 
paralyze  the  arm  of  every  executive  and 
peace  officer ;  and  while  such  officer,  for  any 
wanton  or  malicious  abuse  of  legal  process 
which  is  set  on  foot  for  the  oppression  of  a 
citizen,  must  be  held  liable  to  the  same,  or 

Sossibly  a  greater,  extent  than  a  private  In- 
ividual,  still  there  must  be  undoubted  evi- 
dence of  malice,  oppression,  and  wanton  per- 
■ecution,  with  the  absence  of  all  probable 
cause  or  excuse,  to  hold  a  public  official  li- 
able for  errors  in  the  execution  of  his  official 
duties. 

We  cannot  concur  in  the  suggestion  that 
the  control  of  the  police  and  the  enforcement 
of  this  ordinance  against  convict  labor  rested 
exclusively  with  the  board  of  public  works. 
While  it  was  made  their  immediate  duty  to 
execute  the  ordinance,  the  mayor  was  not 
thereby  relieved,  as  chief  city  executive, 
from  his  duty  under  the  charter  to  see  this  as 
well  as  all  other  ordinances  enforced.  The 
management  of  the  penitentiary  is  vested  in 
the  superintendent,  warden,  and  other  offi- 
cials in  immediate  charge,  and  it  is  their 
primary  duty  to  see  the  laws  enforced ;  but 
the  governor  of  the  state,  as  chief  executive, 
is  not  thereby  relieved  from  the  duty  of  see- 
ing that  the  laws  in  regard  to  the  peniten- 
tiary and  its  convicts  are  enforced.  He  can 
neither  delegate  this  duty  to  the  prison  offi- 
cials nor  can  they  take  it  from  him.  The 
action  taken  bv  me  mayor  was  not  in  the 
strict,  technical  sense  a  criminal  prosecution 
against  the  plaintiff.  As  was  said  in  Sparta 
V.  LeiDis,  91  Tenn.  874,  it  is  not  a  trial  be- 
tween the  state  and  defendant,  nor  on  a  pre- 
sentment or  indictment  by  and  before  a  jury. 
But  it  is  in  the  nature  of  a  suit  for  debt. 
It  is  not  a  prosecution,  but  a  suing  in  court 
to  recover  a  penalty  for  the  violation  of  a 
city  ordinance.  It  in  no  sense  imputed  to 
the  plaintiff  any  corrupt,  infamous,  or  de- 
grading act,  or  any  moral  turpitude,  but 
simply  a  disregard  of  an  ordinance  standing 
upon  the  records  of  the  city ;  and,  while  the 
warrant  was  in  form  an  order  for  the  arrest 
of  plaintiff,  still  it  was  executed  by  simply 
reading  it  to  him,  and  citing  him  to  appear 
before  the  recorder  the  next  mominff,  which 
he  agreed  to  do.  He  was  not  taken  into  cus- 
tody, was  subjected  to  no  indignity,  was 
not  required  to  go  to  jail,  or  even  give  a 
bond  for  his  appearance  before  the  recorder. 
He  was  not  restrained  of  his  liberty,  or  hin- 
dered in  going  where  he  pleased.  He  was 
virtual  It  unknown  to  defendant,  who  had  no 
personal  ill  will  towards  him.  While  this 
Is  not  necessary,  still  it  is  a  circumstance 
throwing  light  upon  the  question  whether 
defendant  had  any  improper  motive  of  any 
kind  in  doing  what  he  did.  We  do  not  mean 
to  be  understood  as  holding  that  this  ordi- 
nance was  valid.  It  has  already  been  held 
to  be  invalid.    But  while  it  stood  among  the 
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ordinances  of  the  city  the  mayor  cannot  be 
held  liable  personally  If  in  good  faith  he 
attempted  to  execute  the  same  in  the  die- 
charge  of  his  duty  as  he  understood  it,  and 
in  the  absence  of  any  malice,  oppression,  im- 
proper motive,  or  wanton  disregard  of  the 
plaintiff *s  rights;  and  we  are  unable  from 
this  record  to  find  any  evidence  of  such  mal- 
ice, oppression,  or  improper  motive  on  the 
part  of  the  defendant. 

For  these  reasons  the  jiidgmetU  cf  the  eamri 
Mow  i$  reversed,  and  the  cause  dismissed*  at 
plaintiff's  cost 


William  BUSH  A  Wife,  AppU.. 

e. 

Benajah  MoFARLAND,  Exr.,  etc.,  of 
B.  T.  McFarland,  Deceased. 


(. 


.Tenn.. 
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The  tAgtULtar^  of  a  wttaeee  vrho  d< 
— ^fc-^  mn^f  mmrk  on  the  Instrumeoti  or 
touoh  the  pen  whloh  malEPS  the  slgoatnre,  al- 
tbough  wrttten  for  htm  at  his  request  and  in  his 
presenoe,  cannot  be  sufficient  as  that  of  a  sub- 
soribiQg  wttnen  to  a  will  of  real  propertj. 

(Mardh  7,  U86b) 

APPEAL  by  contestants  from  a  Judgment  of 
the  Circuit  Court  for  Williamson  Ck>unt7 
in  favor  of  defendant  In  a  proceeding  brought 
to  set  aside  an  instrument  which  had  been  set 
up  as  the  will  of  Mrs.  8.  T.  McFsrland,  de- 
ceased.   Revened, 

The  facts  are  stated  in  the  opinion. 

Meure,  Baxter  Smith  and  H*  P. 
Fowlkee*  for  appellants: 

A  subscribing  witness  cannot  have  someone 
else  to  sign  his  name,  and  not  tou<di,  or  hold 
the  pen,  or  make  his  mark,  and  have  no  hand 
in,  nor  take  any  actual  or  physical  part  in,  the 
signature  of  his  name. 

Simmons  v.  Leonard,  01  Tenn.  188. 

One  witness  cannot  subscribe  for  another. 

Schouler,  Wills,  g  880;  1  Jarman,  Wills, 
218-215;  1  OreenL  Ev.  560a. 

It  was  necessary  that  something  should  oc- 
cur and  that  the  subscribing  witness  should  do 
some  act  (and  that  according  to  law),  which, 
if  remembered,  would  thereafter  enable  him  to 
swear  to  the  identity  of  the  paper. 

Simmons  t.  Leonard,  01  Tenn.  100. 

Messrs,  William  Houee  and  J.  H.  Hen- 
dereoiif  for  appellee: 

When  an  attesting  witness  is  unable  to  wrlte^ 
his  name  may  be  wntten  for  him  by  another, 
at  his  request,  in  his  presence  and  (n  the  pres- 
ence of  the  testator. 

Lord  V.  Lord,  58  N.  H.  7,  42  Am.  Rep.  565; 
Pritchard,  Wills,  §  218;  Jesse  v.  Parker,  6 
Qratt.  68, 52  Am.  Dec.  102;  Vpehureh  v.  Op- 
church,  16  B.  Mon.  102;  Borton  v.  Johnson,  18 
Oa.  806. 

A  party  subscribes  an  instrument  if  his  name 
is  underwritten  by  another  person  by  his  di* 
rection,  and  by  him  recognized  as  his  sig- 
nature. 

Ford  V.  Fdrd,  7  Humph.  06. 

NoTB.— For  signature  to  wills  by  mark,  see  note 
to  Re  Guilfoyle*S  WIU  (GaL) »  L.  B.  A.  370. 
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Boso  y.  McFarlanh. 
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WUkes,  (/.,  delivered  the  opinion  of  the 
«ourt: 

This  case  presents  an  issue  of  devisatdt  td 
man,  over  the  will  of  Mrs.  8.  T.  McFarland. 
There  was  a  verdict  in  favor  of  t)ie  will  in 
the  court  below,  and  the  contestant  has  ap- 
pealed and  assigned  errors. 

The  only  question  involved  is  as  to  the 
Attestation  of  Uie  will  by  one  of  the  sub- 
scribing witnesses,— >Fames  R.  Barnes.  The 
will  purports  to  convey  both  personalty  and 
land.  It  is  admitted  to  be  good  and  valid 
«s  to  the  personalty,  but  it  is  claimed  to  be 
inoperative  as  to  the  land,  because  one  of  the 
subscribing  witnesses  (James  R.  Barnes)  did 
QOt  write  his  name,  nor  did  he  make  his 
tnark,  or  touch  the  pen  in  the  hands  of  the 
other  subscribing  witness,  Battle,  who  signed 
his  name  for  him  in  his  presence  and  at  his 
request,  and  in  the  presence  and  at  the  re- 
•quest  of  the  testatrix.  All  other  require- 
ments as  to  request  by  the  testatrix,  and  the 
other  formalities  necessary  to  make  the  exe- 
cution of  the  instrument  valid  and  perfect  as 
«  will,  were  complied  with :  the  sole  question 
being  whether  Uie  attesting  witness  must 
make  a  mark  upon  the  will  to  answer  for  and 
«tand  in  place  of  his  signature,  where  he  is 
unable  to  write  or  sign  his  name  himself,  and 
requests  another  partv  to  write  it  for  him. 
Barnes  was  examined  as  a  witness  on  the 
trial,  and  stated  that  while  he  could  neither 
read  writing,  nor  write,  still  he  could  rec- 
ognize his  name,  when  written,  and  he  did 
identify  the  paper  in  controversy,  as  the  pa- 
per to  which  he  authorized  his  name  to  be 
«ubscribed.  He  made  this  identification  both 
from  the  appearance  of  the  name  and  the  gen- 
«ral  appearance  of  the  paper.  The  court  was 
requested  to  charge  the  Jury  that  if  they 
found  the  paper  writing  in  question  was 
witnessed  by  one  witness  (Battle),  subscrib- 
ing his  own  name  as  a  witness,  at  the  request 
of  the  testatrix,  and  that  this  witness  sub- 
scribed the  name  of  another  party  (Barnes), 
«t  his  request  and  that  of  the  testatrix,  the 
flaid  Barnes  not  touching  the  pen,  nor  guid- ' 
ing  the  hand  of  the  party  signing  the  same, 
or  making  his  mark,  this  would  not  be  suffi- 
cient attestation  to  pass  real  estate.  But  this 
was  refused.  We  think  this  was  error.  It 
has  been  held  by  this  court  in  Foi'd  v.  Ford, 
7  Humph.  96,  that  a  person  whose  name  is 
written  by  another,  and  who  makes  his  mark 
thereto,  is  a  good  attesting  witness  to  a  will. 
This  practice,  however,  is  not  to  be  encour- 
aged or  extended.  1  Jarman,  Wills,  218. 
This  case  is  apparently  based  on  the  idea 
that  not  only  Is  the  witness'  name  written 
by  his  authority,  but  in  addition  be  takes 
ft  part  in  the  signing  similar  to  that  where 
Another  person  guides  his  hand,  and  he  thus 
makes  his  own  signature  through  another. 
But  we  are  not  inclined  to  extend  the  rule 
any  further  than  it  has  already  g;one,  and  it 
has  been  expressly  held  that  a  writing  of  the 
name  by  authority  is  not  sufficient  unless  it 
is  accompanied  by  some  mark  or  si^n  of  the 
l>er8on  who  thus  makes  it  his  own  signature. 
Simmons  v.  Leonard,  91  Tenn.  183.  It  is  said 
this  decision  is  a  dictum  on  this  point,  the 
argument  beinr  that  there  were  other  ques- 
tions involved  in  it,  upon  which  the  decision 


could  have  been  and  would  have  been  rested. 
Grant  this  to  be  so.  It  does  not  make  the 
holding  and  opinion  in  that  case  a  dictum. 
The  Question  was  fairlv  and  directly  in- 
volvea,  fully  considered,  and  deliberately 

Eassed  upon.  The  fact  that  the  decision  may 
ave  been  rested  on  a  different  ground,  even 
though  one  more  satisfactory,  does  not  place 
the  decision  in  the  category  of  a  dictum,  if 
the  question  was  fairly  raised  and  duly  con- 
sidered and  decided,  as  was  the  case  in  Sim- 
mom  V.  Leonard,  See  Oiark  v.  Thomae,  4 
Heisk.  422 ;  Bates  v.  Taylor,  87  Tenn.  824, 
825,  8  L.  R.  A.  816 ;  P&rter  v.  Lee,  88  Tenn. 
791.  Two  or  more  questions  properly  arising 
in  a  case  under  the  pleadings  and  proofs  may 
be  determined,  even  though  either  one  would 
have  disposed  of  the  entire  case  on  its  merits 
without  the  other,  and  neither  holding  will 
be  a  dictum  so  long  as  it  Is  properly  raised 
and  considered.  It  is  said  that  making  a 
mark  thus  "  X,"  and  touching  the  pen,  are  of 
practically  no  importance,  and  do  not  serve 
to  aid  the  witness  in  identifying  the  paper 
in  any  way.  This  may  be  so,  and  it  would 
be  an  argument  against  allowing  marksmen 
to  be  attesting  witnesses  at  all ;  but  this  is 
not  the  question  before  us,  that  having  been 
decided  in  Ford  v.  Ford,  and  recognized  in 
Simmons  v.  Leonard.  But  the  witness  must 
make  some  kind  of  mark  upon  tue  instru- 
ment, in  order  to  make  it  his  signature,  and 
in  place  of  his  signature. 

The  judgment  must  be  ret>ersed  and  remanded, 
and  the  costs  will  be  paid  out  of  the  estate. 


NASHVILLE  TRUST  CO. 

V, 

J.  C.  SMTTHE  et  al., 
C.  L.   8.  CROWNINSHIELD  et  al,.  Peti- 
tioners, Appts. 

i Tenn. ) 

1.  The  whole  or  any  part  of  the  mort- 
gaiT®  or  vendor's  Uen  which  seenrea 
negotiable  notes  may  be  assigned  to 

secure  any  part  of  the  notes  whioh  may  be  as- 
Blflrned,  whether  they  be  the  first  or  last  matur- 
ing, or  the  Intermediate  notes  of  the  series. 

8*  Bona  fide  holders  of  promissory  notes 
secured  by  mortgage  or  vendor^a  lien  may 
hold  the  security  as  well  as  the  notes  unaffected 
by  equities  between  prior  holders  and  the  mort^ 
gagor. 

8*  An  agreement  for  preference  in  the 
security  given  to  an  assiflrnee  of  a  part  of  a  series 
of  negotiable  notes  secured  by  mortgage  or  ven- 
dor's Hon  Is  valid  as  against  subsequent  assignees 
of  other  notes  In  the  series. 

4.  Assignees  of  several  notes  secured 
by  mortgage  or  vendor's  lien  share  vro  raia^ 
if  there  is  nothing  in  the  contract  of  assignment, 
or  in  the  intention  of  the  parties,  to  vary  the 
rule. 

6,  The  assignment  of  notes  secured  by 
vendor's  lien  is  governed  by  the  same  rule  as 
the  assignment  of  notes  secured  by  mortgage. 

Note.— For  priority  of  notes  secured  by  mort- 
gage, see  also  noU  to  Horn  v.  Dennett  (Ind.)  M  U 
B.A.800L 


See  also  29  L.  R.  A.  317 ;  40  L.  R.  A.  154. 


Tbhk 


BUP&BMB  COUBT. 


ttf  nag<»tlaMa 
not  »  boB»  llde  pwrrhBafir  < 

himself  and  a  prior  maelgoee  of  other  notes  oo- 
cured  by  the  Mune  mortgage  or  vendor^B  iieo, 
with  respect  to  rights  hi  such  seeurttj. 

(lUioh8,180Bu) 

APPEAL  hj  petitionera  from  a  Jadgment  of 
the  Chanoerj  Court  for  DayidBon  County, 
disallowing  their  claim  to  a  preference  out  of 
the  proceeds  of  certain  property  which  was 
sold  under  a  trust  deed  securing  promissory 
notes;  petitioners  claiming  the  preference  by 
reason  of  a  contract  made  at  the  time  some  of 
the  notes  were  assigned  by  the  payee  to  them. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  S.  Pileher»  for  appellants: 

A  vendor  of  lands  who  holds  a  series  of  notes 
given  for  the  purchase  money,  where  a  lien  is 
expressly  retained  upon  the  face  of  the  deed, 
or  a  mortgagee  who  holds  a  number  of  notes 
which  are  secured  by  mortgage,  in  assigning 
one  or  more  of  such  notes  has  the  power  by 
parol  contract  to  give  to  the  assignee  of  such 
note  or  notes  a  preference  as  to  payment  out  of 
the  proceeds  of  the  property,  and  the  subse- 
quent assignees  of  the  other  notes  can  take  no 
higher  rights  than  the  vendor  himself  had. 

Menken  Bro$.  v.  Taylor,  4  Lea,  446;  EkkiY. 
Smith,  Id.  459;  Hia  v.  McLean,  10  Lea,  107; 
CkrUHan  v.  Clark,  Id.  630. 

The  right  and  power  of  a  vendor  or  mortga- 
gor to  give  a  preference  as  to  the  vendor's  or 
mortgagee's  lien  by  parol  contract,  in  the  as- 
signment of  a  part  of  the  secured  notes  made 
at  a  time  when  the  vendor  or  mortgagor  is  the 
owner  and  holder  of  all  the  other  notes,  is  a 
rule  of  property  in  Tennessee. 

Niekol  V.  Uvy,  72  U.  8.  5  Wall.  488.  18  L. 
ed.  696;  Qdpeke  v.  Dubuque,  68  U.  8.  1  Wall. 
176,  17  L.  ed.  620;  />«  County  v.  Rogers,  74  U. 
B.  7  Wall.  181,  19  L.  ed.  160;  OAteago  v.  SM- 
don,  76  U.  8.  9  Wall.  60,  19  L.  ed.  594. 

The  rule  adopted  in  TeuDessee  is  that  the 
assignees  of  the  several  notes  share  pro  rata, 
if  there  is  nothing  in  the  contract  of  assign- 
ment, or  in  the  intention  of  the  parties,  to  vary 
the  rule. 

Oraham  ▼.  MeCampbell,  Meigs,  53,  88  Am. 
Dec.  126;  Boberti  v.  FrancU,  2  Heisk.  188; 
Smith  V,  Cunningham,  2  Tenn.  Ch.  569;  An- 
drew  V.  Bvbgood,  1  Lea,  698;  Ellie  v.  BMCoe, 
4  Baxt.  418;  Ewing  v.  Arthur,  1  Humph.  587; 
Wicke  V.  Caruthen,  18  Lea,  858;  Bank  of  Brie- 
tol  V.  Bradley,  15  Lea,  279. 

The  rule  that  the  contract  or  intention  of  the 
mortgagee,  vendor,  or  other  lien  holder,  and 
the  assignee  of  one  of  the  lien  debts,  will  con- 
trol the  equities  of  the  parties,  is  nowhere 
more  distinctly  held  than  in  Tennessee. 

White  V.  Blakemore,  8  Lea,  49;  WhiOty  v. 
Whitby,  4  Sneed,  478;  Oaee  v.  Hawking,  Thomp. 
Tenn.  Cas.  243;  Perry  v.  Central  Southern  R, 
Co.  5  Coldw.  188;  Mowry  v.  Davenport,  6  Lea, 
80;  Buggies  v.  Williams,  1  Head,  141;  James -v. 
Fields,  5  Heisk.  894;  Jones  v.  Jones,  1  Head, 
108;  Treeevant  v.  Bettis,  1  Tenn.  Legal  Rep. 
48;  Williams  v.  Lave,  2  Head,  80,  78  Am.  Dec. 
191. 

Menken  Bros,  Y.Taylor,  supra,  is  conclusive 
of  the  question  involved  here. 

21  L.  R.  A. 


Whatever  may  be  the  genoal  rule  on  ihm 
subject,  there  can  be  no  doubt  that  a  mortga- 
gee may  assign  part  of  his  debt  and  stipulate 
that  the  assignee  may  have  the  prior  right  of 
satisfaction. 

Hicks  V.  Smith,  4  Lea.  464;  JSm  v.  McLean,, 
10  Lea,  114;  Otrittian  v.  Clark,  Id.  687;  Bank 
ofEn^nd  v.  Tc^rleUm,  28  Misc.  173. 

In  Tennessee  it  is  ixansAj  held  that  th* 
agreement  to  give  the  holder  of  one  note  pref- 
erence may  be  implied. 

Christian  v.  Clark,  supra.  Bee  Wright  r, 
Parker,  2  Aik.  212. 

An  assignment  of  a  debt  and  lien  to  secure 
it  may  be  by  parol. 

WhiU  V.  Downs.  40  Tex.  282;  MeAlpin  t. 
Burnett,  19  Tex.  500. 

Ttie  agreement  made  the  lien  in  favor  of  the 
assignee  superior  to  that  of  the  other  note. 

Whitehead  v.  Fisher,  64  Tex.  642. 

In  assigning  one  of  the  lien  notes  preference 
might  be  given  as  to  the  lien  and  this  might 
be  by  paroL 

Miller  v.  Washington  Sat.  Bank,  6  Wash. 
200;  Jones,  Liens,  §§  1119. 1120;  Jones,  Mortg. 
§  822;  Penael  v.  Brookndre,  61  Ark.  105;  Oyl- 
lum  V.  Bnein,'4^  Ala.  462;  Qraiian  v.  Wiggins, 
28  Gal.  20;  MeLean  db  JaekmnCs  App,  108  Pa. 
258;  Foley  v.  Rose,  128  Mass.  557. 

The  assignee  of  a  mort^;age  or  deed  of  trust 
does  not  occupy  the  position  of  an  assignee  of 
commercial  paper,  but  takes  and  holds  the 
same  subject  to  all^the  equities  that  could  be 
urged  agamst  it  in  the  hands  of  the  origiDsI 
owner. 

dds  V.  Cummings,  81  Ul.  188;  Walker  t» 
Dement,  42  Dl.  272;  Cramer  v.  WiUetts,  61  DL 
481;  Haskell  Y.  Brown,  65  HI.  29;  Shippen  t» 
Whittier,  117  HI.  282. 

The  privileged  character  of  negotiable  paper 
does  not  extend  to  a  mortgage  by  which  it  fe 
secured 

Osier  Y,  MiOdey,  85  Minn.  245;  Johnson  t» 
Carpenter,  7  Minn.  176;  Bostetter  v.  Alexander^ 
22  Minn.  659;  Blumenthal  v.  Jaesoy,  29  Minn. 
177;    Richardson  v.  Woodruff,  20  Neb.    188; 
Crane  v.  Turner,  67  N.  T.  487;  Rorstman  v. 
Oerker,  49  Pa.  288, 88  Am.  Dec  501;  Tmtehefi 
V.  MeMurtrie.  77 Pa.  883;  AtehisonY,  Butcher, » 
Ean.  104;  Shyapen  v.  Whittier,  eupra:  Femom 
V.  Farmer,  1  Hair.  (Del)  82;  Edwards,  Prom 
Notes,  165;  2  Dan.  Neg.  lust.  432. 

An  assignee  of  notes  secured  bv  mortgage 
takes  them  subject  to  any  equities  between  the 
mortgagor  and  mortgagee. 

Abele  V.  McOuigan,  78  Mich.  415;  Harrisam^ 
V.  Burlingame,  48  Hun,  212. 

Where  one  of  several  mortgage  notes  is  as> 
signed,  the  mortgage  lien  passes  as  an  incident*, 
but  this  incident  is  nothing  but  an  equity. 

Anderson  v.  Baumgartner,  27  Mo.  80. 

Where  the  vendor  or  mortgagee  assigns  e> 
part  of  the  mortgage  debt,  giving  preference 
to  the  holder  of  the  assigned  note,  a  subsequent 
assignee  of  other  notes  can  stand  on  no  higher 
ground  than  the  mortgagee  or  vendor,  because 
the  latter  can  convey  to  his  assignee  no  higher 
right  than  he  himself  possessed. 

Menken  Bros.  v.  Taylor,  4  Lea,  445;  Foley  v,, 
Rose,  128  Mass.  557;  Bank  of  England  y.  Tarlo- 
ton,  28  Miss.  178. 

Messrs,  Smith  A  Diekinson  for  Fourtia 
National  Bank. 


itm. 


NAftHYiLLB  Trust  Co.  ▼•  Smythe. 
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Mestra.  Grmaherj  St  Marks  for  the  other 
appellees. 

'  8nodi:nMui»  Oh.  J, ,  delivered  the  opinion 
of  the  court: 

The  question  in  this  case  arises  under  a 
bill  filed  July  80,  1893.  by  the  Nashville 
Trust  CompaDv,  as  a^ent  of  Mrs.  Martha  M. 
Reed,  aj<ainst  J.  G.  Smythe  ^  o^. ,  to  enforce 
a  lien  for  the  purchase  money  evidenced  by 
negotiable  promissory  notes  executed  as  con- 
sideration for  certain  real  estate  sold  and  con- 
veyed on  the  20th  of  December,  1890,  by  de- 
fendant Everett  to  Mrs.  Marl  in.  There  were 
126  of  these  notes,  for  $20  each,  except  the 
last,  which  was  for  $25,  payable  by  Marl  in 
and  wife  to  Everett.  They  bore  interest  from 
date,  and  matured,  respectively,  on  the  1st 
day  of  each  succeeding  month  after  their  date, 
until  the  end  of  126  months.  They  were  se- 
cured by  lien  expressly  reserved  on  the  face 
of  the  deed  of  Everett  to  Mrs.  Marl  in.  The 
complainant  alleged  that  Mrs.  Reed  became 
the  owner  of  forty  of  said  notes  maturing  on 
mnd  after  April  1,  1898.  The  bill  was  filed 
on  her  behalf  and  that  of  a^l  other  holders  of 
said  notes,  and  sought  to  sell  the  real  estate 
for  the  amounts  due  on  all.  Other  note 
holders  came  in  by  petition,  among  them 
Miss  C.  L.  8.  Crowninshield,  as  guardian  of 
C.  G.  and  Caroline  Underbill,  and  James  8. 
Pilcher.  They  alleged  that  t!hirty  of  said 
notes,  the  thirteenth  to  the  forty-second  in- 
clusive, were  assigned  by  said  Everett  to  C. 
L.  8.  Crowninshield,  as  said  guardian,  on  the 
22d  day  of  Januair,  1891,  to  secure  the  pay- 
ment of  $866. 67,  she,  on  that  day,  lent  Ever- 
ett ;  that  at  that  time  Everett  was  the  owner 
of  the  entire  series  of  notes ;  and  that  in  the 
assignment  of  said  thirty  notes  a  preference 
was  i^iven  over  the  other  notes  as  to  the  vend- 
or's lien  to  secure  the  same.  The  instrument 
giving  the  preference  was  fn  writing,  and 
was  as  follows:  ** Nashville,  Tenn.,  Jany. 
22,  1891.  Twelve  months  after  date,  we 
promise  to  pav  to  the  order  of  Miss  C.  L.  8. 
Crowninshiela,  as  guardian  of  C.  O.  and 
Caroline  0.  Underhill,  three  hundred  and 
sixty-six  dollars  and  sixty -seven  cents  ($366.  - 
67),  for  value  received,  having  pledged  on 
deposit,  as  collateral  security  for  the  pav- 
ment  of  this  note,  thirty  notes  out  of  the 
series  of  one  hundred  and  twenty-six  notes 

?;iveh  by  A.  J.  Marl  in  and  Ella  May  Marlin 
or  lot  number  81  in  B.  F.  Brown's  subdivi- 
sion ;  said  thirty  notes  being  numbers  18-42, 
inclusive,  of  said  series,  and  preference  is 
given  to  said  thirty  notes  over  the  other  notes 
of  the  said  series  as  to  the  vendor*s  lien  to 
secure  the  same.     [8igned.]*' 

These  petitioners  show  that  the  remainder 
of  said  sixty -five  notes  held  by  said  euardian 
and  James  8.  Pilcher  were  also  he]9  as  col- 
lateral on  said  loan  for  $366.67,  and  that  all 
of  said  sixtv-flve  notes,  after  satisfying  said 
loan  of  $866.67,  were  the  property  of  James 
8.  Pilcher ;  and  they  asserted  priority  for  the 
thirty  notes.  Proof  was  taken,  and  it  ap- 
peared that,  at  the  time  of  the  execution  of 
this  instrument,  Everett  was  the  owner  of  all 
the  notes  of  the  series,  all  of  which  were 
transferred  by  him  before  maturity,  for  valu- 
able considerations,  after  January  22,  1891, 
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the  date  of  the  assignment  quoted,  and  no 
other  preferences  were  attempted  to  be  given. 
The  assignees  of  the  other  notes  had  no  act- 
ual notice  that  the  preference  had  been  givei» 
as  to  the  thirty  notes  assigned  to  Miss  Crown- 
inshield. The  property  was  sold,  and  the 
amount  brought  was  insufficient  for  the  pay- 
ment of  al  1  the  notes.  The  chancel  lor  decreed 
that  no  preference  should  be  allowed  to  pe- 
titioner Crowninshield,  guardian,  and  that 
all  the  note  holders  were  entitled  to  share^ 
equally  in  the  proceeds  of  the  sale.  Peti- 
tioners Crowninshield  and  Pilcher  appealed, 
and  assign  as  error  that  the  court  did  not  de- 
cree that,  as  to  so  much  as  was  due  to  C.  L. 
B.  Crowninshield  on  said  note  for  $3G6.67, 
she  was  entitled  to  be  first  paid  out  of  the- 
proceeds  of  the  property,  basing  said  assign- 
ment on  the  following  propositions  of  law : 
**  First.  A  vendor  of  lands  who  holds  a  series 
of  notes  given  for  the  purchase  money,  where 
a  lien  is  expressly  retained  upon  the  face  of 
the  deed,  or  a  mortgagee  who  holds  a  number 
of  notes  which  are  secured  by  mortgage,  in> 
assigning  one  or  more  of  such  notes,  has  the 
power  by  parol  contract  to  give  to  the  as- 
signee of  such  note  or  notes  a  preference  a» 
to  payment  out  of  the  proceeds  of  the  property 
and  the  subsequent  assignee  o(  the  other  note» 
can  take  no  higher  rights  than  the  vendor 
himself  had  ;  and  citing  Menken  Bros.  v.  Tay- 
lor, 4  Lea,  445 ;  Hieka  v.  Smith,  Id.  469 ;  Uilt 
V.  McLean,  10  Lea,  107 ;  Christian  v.  Clark, 
Id.  680.  Second.  The  riffht  and  power  of  a 
vendor  or  mortgagee  to  give  a  preference  aa 
to  the  vendor's  or  mortgagee's  lien  by  parol 
contract,  in  the  assignment  of  a  part  of  tlio- 
secured  notes  made  at  a  time  when  the  vendor 
or  mortgagee  is  the  owner  and  holder  of  all 
the  other  notes,  is  a  rule  of  property  in  Ten- 
nessee; citing  Nichol  v.  Levy,  72  U.  S.  f^ 
Wall.  488,  18  L.  ed.  596;  Gelpekey,  Dubuque, 
68  U.  8.  1  Wall.  176,  17  L.  ed.  620;  i># 
County  V.  Itogers,  74  U.  8.  7  Wall.  181,  19  L. 
ed.  160;  Chicago  v.  Sheldon,  76  U.  8.  9  Wall. 
50,  19  L.  ed.  594,  and  averring  that  the  as- 
signment of  the  notes  in  question,  made  Jan- 
uary 22,  1801,  when  Everett  held  all  other 
notes  wherein  the  preference  was  given  to- 
Miss  Crowninshield,  guardian,  etc.,  was  a 
contract  which,  in  effect,  embodied  the  rule 
established  in  the  cases  in  4  and  10  Lea  cited 
above,  and  the  same  was  and  is  a  rule  of 
property  as  to  all  such  contracts  made  since 
said  decisions." 

The  question  of  the  case,  therefore,   in- 
volved in  this  assignment,  is  whether  the  as- 
signee of  the  last  aissigned  notes,  they  beings 
negotiable  promissory  notes  taken  before  ma- 
turity without  actual  notice  of  prior  assign- 
ment and  lien  contract,  and  for  valuable  con- 
siderations, took  them  subject  to  any  equity 
between  the  vendor  and  vendee  of  the  land 
or  the  prior  assignee  of  the  first  notes  as- 
signed.    The  assignment  of  error  treats  it  aa 
though  it  were  only  a  question  whether  the 
assignor  passed  his  rights ;  and  it  is  assumed, 
that  being  settled  affirmatively,  the  subse- 
quent assignee  takes  no  higher  right  than  the- 
assignor  himself  had.     In  support  of  this  as- 
sumption and   contention,    appellants   lay 
down  two  propositions:    That  the  assignee- 
of  a  mortgage  or  deed  of  trust  does  not  oc- 


«66 


TSNNB68BB  SUPRBMB  OOUBT. 


cupy  the  position  of  an  assignee  of  com- 
mercial paper,  but  takes  and  holds  the  same 
subject  to  all  the  equities  that  could  be  urged 
against  it  in  the  hands  of  the  original  owner ; 
citing  Oldi  y.  Oummings,  81  111.  188 ;  Walker 
▼.  Dement,  42  111.  372 ;  Oramer  y.  Willette, 
•61  111.  481 ;  HaskeU  y.  Brown,  65  111.  39 ; 
J3?nppen  y.  Whittier,  117  111.  283;  AbeU  r. 
MeChiigan,  78  Mich.  416 ;  Uarrieon  t.  But- 
lingame,  48  Hun,  212 :  and  that  the  priyileged 
character  of  negotiable  paper  does  not  extend 
to  a  mortgage  by  which  it  is  secured ;  citing 
Oster  y.  MiekUy,  86  Minn.  346 ;  Johneon  y. 
Carpenter,  7  Minn.  176  (Gil.  130)  ;  H&Uetter 
f,' Alexander,  33  Minn.  569;  Blumenilial  y. 
Jaee&y,  39  Minn.  177;  Riehardean  y.  Wood- 
ruff, 30  Neb.  183 ;  Orane  y.  Turner,  67  N.  Y. 
437 ;  Horetman  y.  Oerker,  49  Pa.  388,  88  Am. 
Dec.  501 ;  IknteheU  y.  McMurtrie,  77  Pa.  888 ; 
Atchison  y.  Butcher,  8  Ean.  104 ;  Shippen  y. 
Whittier,  eupra;  Fismon  y.  Fa^rmer,  1  Harr. 
(Del. )  83 ;  Edwards,  Prom.  Notes,  166 ;  3  Dan. 
Neg.  Inst.  483.  These  propK>sition8  will  be 
found  advanced  and  maintained  in  many  of 
the  cases  cited,  to  which  more  could  be  added 
if  necessary.  They  are  based  to  some  extent 
on  a  failure  to  discriminate  between  the  case 
of  a  mortgage  to  secure  a  debt  expressed 
merely  in  the  face  of  the  mortgage,  or  to  se- 
cure accounts  or  other  non-negotiable  debts, 
and  that  of  a  mortgage  to  secure  negotiable 
paper.  Respecting  those  which  hold  that 
the  same  rule  prevails  where  the  debts  se- 
cured are  negotiable  notes,  they  are  based 
upon  the  theory  that,  although  the  mortgage 
notes  are  negotiable,  the  mortgage  itself  is 
only  assignable  in  equity,  and  therefore  the 
assignee,  having  to  resort  to  equity  to  en- 
force his  rights,  is  compelled  to  do  equity 
towards  the  mortgagor,  and  allow  him  all 
the  rights  of  defense  he  had  against  the  mort- 
gagee. Courts  so  holding  make  no  distinc- 
tion between  mortgages  securing  negotiable 
And  nonnegotiable  paper.  But  this  view, 
Mr.  Jones,  in  his  work  on  Mortgages  (6th  ed. 
g  888),  says  and  shows  is  contrary  to  the 
general  doctrine,  and  that  the  assignment  of 
negotiable  paper  carries  with  it  the  security 
of  the  mortgaire,  and  is  una£Fected  by  the 
equities  between  the  mortgagor  and  the  mort- 
gagee. This  latter  he  declare  to  be  the  gen- 
erally accepted  doctrine.  Section  840.  This 
has  been  recognized  and  declared  by  the 
Supreme  Court  of  the  United  States.     Ckir- 

riter  y.  Longan,  88  U.  S.  16  Wall.  871,  31 
ed.  818.  In  that  case.  Judge  Swayne,  who 
delivered  the  opinion  of  the  court,  calls  at- 
tention to  the  distinction  between  the  assign- 
ment of  claims  secured  which  were  negotiable 
And  nonnegotiable,  and  to  the  confusion 
which  has  resulted  from  ignoring  the  char- 
acter of  claims  secured  by  Tien  or  mortgage. 
He  thoroughly  explodes  the  fallacy  that  an 
assignment  of  such  negotiable  paper  for 
a  valuable  consideration,  before  maturity, 
without  notice,  does  aot  carry  to  the  assignee 
a  right  superior  to  that  of  the  assignor.  ''The 
transfer  of  the  note,**  he  says,  "carries  wiUi 
it  the  security,  wiUiout  any  formal  assign- 
ment or  delivery,  or  even  mention  of  the 
latter.  If  not  assignable  at  law,  it  is  clearly 
so  in  equity.  When  the  amount  due  on  the 
note  is  ascertained  in  the  foreclosure  prooeed- 
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ing,  equity  recognizes  It  as  ooncluaiye,  aiii 
decrees  accordingly.  Whether  the  title  of 
the  assignee  is  legal  or  equitable  is  im- 
material. The  result  follows  irrespectlTe  of 
that  question.  The  process  is  only  a  mode 
of  enforcing  a  lien.  All  the  authorities  agree 
that  the  debt  is  the  principal  thing,  and  the 
mortgage  an  accessory.  £quity  puts  the 
principal  and  accessory  upon  a  footing  of 
equality,  and  gives  to  the  assienee  of  the 
evidence  of  the  debt  the  same  rights  in  regard 
to  both.  There  is  no  departure  from  any 
principle  of  law  or  equity  in  reachini;  this 
conclusion.  There  is  no  analogy  betweeo 
this  case  and  one  where  a  chose  in  action 
standing  alone  is  sought  to  be  enforced.  The 
fallacy  which  lies  in  overlooking  this  dis- 
tinction has  misled  many  able  minds,  and  is 
the  source  of  all  the  confusion  that  exists. 
The  mortgage  can  haye  no  separate  ezistenoe. 
When  the  note  is  paid,  the  mortgage  expires. 
It  cannot  survive  for  a  moment  the  debt  whidi 
the  note  represents.  This  dependent  and  in- 
cidental relation  is  the  controlling  considera- 
tion, and  takes  the  case  out  of  Uie  rule  ap- 
plied to  choses  in  action  where  sucdi  relation 
of  dependence  exists.  'Aeeeeeorium  non  dueU 
nequitur  principale, ' "  This  case  was  f  ol lowed 
and  approved  by  the  same  court  in  the  case 
of  Kenieott  v.  Wayne  County  8upr$.  88  U. 
S.  16  Wall.  453,  31  L.  ed.  819.  The  whole 
subject  will  be  found  treated  and  cases  col- 
lected in  the  nineteenth  chapter  of  Mr.  Jones' 
work  on  Mortgages,  before  referred  to.  We 
do  not  deem  it  necessary  to  go  into  a  more 
extended  citation  or  discussion.  It  is  suffi- 
cient to  say  that  we  have  no  hesitation  what- 
ever in  holding  that  such  assignee  of  such 
notes  does  stana  on  higher  grounds  tlian  tiw 
assignor,  both  in  respect  to  uie  note  assigned 
and  to  its  mortgage  security.  If  this  were 
a  (question,  therefore,  merely  between  the 
assignee  of  the  note  and  the  payor  of  the  note 
who  has  paid  it  to  the  assignor  before  the 
assignment,  there  would  be  no  question  that 
the  right  of  the  assignee  would  be  superior, 
although  the  assignor's  right  would,  of 
course,  be  inferior,  or  rather  the  assignor's 
right  to  collect  the  note  out  of  the  payor 
would  not  exist.  It  remains  to  inquire  later 
on  whether  this  concession  is  a  settlement  of 
the  question  inyolyed  in  this  case.  Before 
reachinji;  that  question,  however,  it  is  proper 
to  consider  the  rights  of  parties  generally 
under  such  assignments  of  debts  secured  by 
vendor's  lien  or  mortgage. 

Counsel  for  appellants  treats,  properly,  the 
assignment  of  notes  secured  by  yendor*8  lien 
as  governed  by  the  same  rule  as  the  assign- 
ment of  notes  secured  by  mortgage ;  the  two 
being  analogous,  and  governed  by  the  same 
principles,  so  far  as  the  question  under  con- 
sideration is  concerned;  but,  as  has  been 
shown,  he  erroneously  treats  the  question  as 
though  there  were  no  distinction  in  the 
character  of  claims  assigned.  On  the  general 
subject,  the  law  of  the  case  is  very  fully 
cited,  and  the  observation  is  Just  that  there 
is,  perhaps,  no  question  on  which  there  is 
greater  conflict  of  authority  than  that  relating 
to  the  rights  of  different  assignees  of  a  series 
of  notes  which  are  secured  bj  mortgage, 
yendor's  or   other  liens.    There  sie  three 
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•different  views  taken  by  the  courts,  and 
many  decisions  can  readily  be  found  to  sup- 
port  each  yiew.  The  supreme  court  of  Arkan- 
sas has  clearly  set  forth  this  matter  in  the 
Tollowinff  language  and  citations:  ''One 
•class  holds <hat  the  notes  shall  be  paid  in  the 
•order  of  their  assignment  (MeClintiev.  WUe, 
25  Gratt.  448,  18  Am.  Rep.  604 ;  CuUum  ▼. 
JBhrwin,  4  Ala.  452 ;  QriggBby  y.  Hair,  25  Ala. 
337;  Waterman  ▼.  HurU,  2  R.  I.  298)  ;  an- 
other, that  the  notes  should  take  precedence 
In  the  order  of  their  maturity  {MiteheU  ▼. 
Lad&w,  86  Mo.  626,  580,  88  Am.  Dec.  156 ; 
Sargent  ▼.  Hau>6,  21  III.  148;  Yaneant  y. 
Allman,  28  111.  80;  Koeeter  y.  Burke,  81  111. 
436;  8UUe  Bank  of  Indiana  y.  Tweedy ,  8 
Blackf.  447,  46  Am.  Dec.  486;  Does  y. 
Ditmare,  70Ind.  451 ;  Marine  Bankof  BuffcUo 
V.  Intematumal  Bank,  9  Wis.  57,  64 ;  M'  Vay 
V.  Bloodgood,  9  Port.  (Ala.)  547 ;  Riehardeon 
V.  MeKim,  20  Kan.  846,  850 ;  Binds  y.  Mooers, 
11  Iowa,  211 ;  WaUcer  y.  8ehreiber,  47  Iowa, 
529;  Wils(m  y.  Hayward,  6  Fla.  171.  190; 
Kyle  y.  Tfumpsen,  11  Ohio  St.  616;  Winters 
▼.  Franklin  Bank  of  Cincinnati,  38  Ohio  St. 
250)  ;  and  a  third  class,  that  the  proceeds 
ahould  be  applied  pro  mto  in  part  payment 
of  the  seyeral  notes,  Irrespective  of  their 
dates  of  maturity  or  assignment  {Donley  v. 
Bmfs,  17  Berg.  &  R.  400,  404 ;  Gowden*s  App. 
1  TtL  278 :  MorOer's  App.  5  Pa.  418,  420,  47 
Am.  Dec.  418 ;  Perry*s  App,  22  Pa.  48,  45, 
60  Am.  Dec.  68 ;  Orattan  v.  Wiggins,  28  Oal. 
16;  DisBon  T.  OlayviUe,  44  Md.  675,  578; 
English  v.  Carney,  25  Mich.  178,  181 ;  Mc- 
Curdy  v.  Clark,  27  Mich.  445,  448 ;  Parker 
▼.  Mercer,  6  How.  (Miss.)  820,  324,  88  Am. 
Dec. -438;  Cage  v.  tier,  5.Smedes  &  M.  410, 
43  Am.  Dec.  621 ;  Pugh  v.  Holt,  27  Miss.  461 ; 
Andrews  v.  Hobgood,  1  Lea,  693 ;  Paris  Ex- 
change Bank  v.  Bearii,  49  Tex.  363 ;  Delespine 
▼.  CcMipbeU,  62  Tex.  4 ;  Wilson  v.  Mgetibrodt, 
80  Minn.  4;  Pemd  y.  Brookmire,  51  Ark. 
1X)5. 

The  rule  adopted  in  Tennessee  is  that  the 
assignees  of  the  several  notes  share  pro  rata, 
if  th«%  is  nothing  in  the  contract  of  assign- 
ment or  in  the  intention  of  the  parties  to 
vary  the  rule.  Oraham  v.  MeCampbell,  Meigs, 
52,  83  Am.  Dec.  126 ;  BoberU  v.  Francis.  2 
Heisk.  133 ;  Andrews  v.  Hobgood,  1  Lea,  693 ; 
EUis  V.  Roscoe,  4  Baxt.  418 ;  Ewing  v.  Arthur, 
1  Humph.  587 ;  Wicks  v.  Caruthers,  13  Lea, 
853.  This  rule  is  in  accord  with  the  great 
weight  of  authority.  Among  the  cases  above 
cited,  to  which  many  others  might  be  added, 
in  affirmance  of  the  rule  as  to  equality  of 
lien  of  noteholders,  we  call  special  attention 
to  Parker  v.  Mercer,  0  How.  (Miss.)  320,  as 
reported  hi  38  Am.  Dec.  438.  To  this  case, 
the  editor  of  the  American  Decisions  appends 
a  most  valuable  and  elaborate  note,  in  which 
many  cases  are  collected.  The  question  and 
cases  are  thus  stated :  "  Several  notes  may  l)e 
secured  by  one  mortgage  or  deed  of  trust, 
and,  when  so  secured,  may  be  assigned  to 
different  persons.  The  question,  then,  arising 
is,  Which  note  is  entitled  to  precedence  in 
payment  out  of  the  proceeds  of  the  security? 
The  answers  to  this  question  are  irreconcila- 
ble, and  may  be  arranged  under  three  classes : 
(1)  Those  which,  like  the  principal  case, 
affirm  that  the  proceeds  should  be  applied 
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pro  rata  to  the  several  notes,  irrespective  of 
their  dates  of  maturity  or  of  assignment,  on 
the  ground  that  each  note,  accoraine  to  tlie 
proportion  it  bears  to  the  whole  debt,  is 
secured  by  the  whole  mortgage,  and  con- 
tinues 80  secured,  whether  assigned  or  not, 
in  the  absence  of  any  stipulation  to  the  con- 
trary :  Keyes  v.  Wood,  21  Vt.  331 ;  Pattison 
v.  HuU,  9  Cow.  747 ;  Phelan  y.  Olney,  6  Cal. 
478 ;  Dmley  v.  Hays,  17  Serg.  &  R.  400 ;  BeU 
v.  Heebner,  1  Penr.  &  W.  280;  Hancock* e 
App.  84  Pa.  155 ;  Cooper  y.  Ulmann,  Walk. 
Ch.  (Mich.)  251 ;  English  y.  Carney,  25  Mich. 
178;  MeCurdyY.  Clark,  27  Mich.  445;  Wilcox 
V.  Alien,  36  Mich.  160 ;  Dixon  v.  Oayville, 
44  Md.  578 ;  Cage  v.  Her,  5  Smedes  &  M.  410, 
43  Am.  Dec.  521 ;  Henderson  v.  Uerrod,  10 
Smedes  &  M.  631 ;  Jefferson  College  Trustees  v. 
Prentiss,  29  Miss.  46;  Batik  of  England  y. 
TarUton,  23  Miss.  173 ;  Stevenson  v.  Black,  1 
N.  J.  Eq.  888;  Page  v.  Pierce,  26  N.  H.  317; 
Swing  v.  Arthur,  1  Humph.  536 ;  Andrews  y. 
Hobgood,  1  Lea,  698 ;  8mith  v.  Cunningham, 
2  Tenn.  Ch.  568 ;  Tinsley  v.  Boykin,  46  Tex. 
592 ;  Ptris  Exchange  Bank  v.  Beard,  49  Tex. 
358.  (2)  Those  which  affirm  that  in  the 
event  of  the  assignment  of  the  notes,  or  of 
any  of  them,  the  assignees  take  precedence 
over  the  assignor  with  respect  to  the  notes 
retained  by  him,  and  that,  as  between  several 
assignees,  they  are  entitled  to  precedence  in 
the  order  of  their  several  assignments :  Me 
Clintic  V.  Wise,  25  Gratt.  448,  18  Am.  Rep. 
694 ;  Origgsby  v.  Hair,  25  Ala.  327 ;  Sakman 
v.  His  Creditors,  2  Rob.  (La.)  241 ;  BarkdtiU 
v.  Herwig,  30  La.  Ann.  618;  Waterman  v. 
Hunt,  2  R.  I.  298.  (8)  Those  which  treat 
several  notes  secured  by  one  mortgage  as  hav- 
ing precedence  in  the  order  in  which  such 
notes  mature :  Bichardson  v.  McKim,  20  Kan. 
846 ;  Wilson  v.  Hayward,  6  Fla.  171 ;  Vansant 
V.  Allmon,  23  111.  30;  Funky,  McBeynolds, 
38  111.  481 ;  State  Bank  of  Indiana  v.  Tweedy, 

8  Blackf.  447,  46  Am.  Dec.  486 ;  Murdock  v. 
Ford,  17  Ind.  52;  Iseit  v.  Lucas,  17  Iowa, 
603 ;  Orapengether  v.  Feiervary,  9  Iowa,  163, 
74  Am.  Dec.  336 ;  MitcheU  v.  Ladew,  36  Mo. 
526,  88  Am.  Dec.  156 ;  Thompson  v.  Field,  38 
Mo.  820 :  Mlis  v.  Lamme,  42  Mo.  153 ;  Wood 
V.  Trask,  7  Wis.  566,  76  Am.  Dec.  230; 
Marine  Bank  ofBufalo  v.  International  Bank, 

9  Wis.  57 ;  Lyman  v.  Smith,  21  Wis.  674. 
"Of  course,  there  may  be  special  equities 
arising  out  of  the  assignments,  or  out  of  the 
intention  of  the  parties  as  manifested  there- 
in ;  and,  when  this  is  the  case,  the  general 
rule  of  law  will  be  considered  inapplicable, 
and  the  special  equities  will  be  recognized 
and  enforced.  It  will  be  seen  from  the  fore- 
going citations  that  the  conflict  of  decisions 
on  this  subject  is  remarkable,  that  the 
cases  falling  within  the  first  and  those 
falling  within  the  third  class  are  so  nearly 
equal  that  no  decided  preponderance  appears. 
Those  belonging  to  the  second  class  are  less 
numerous.  *• 

It  will  be  observed  that  all  these  cases 
recognize  the  right  of  the  vendor  in  the  one 
case,  or  mortgagee  in  the  otiier,  to  give  a 
priority  among  notes  secured  by  liens  in  a 
vendor* s  deed  or  in  a  mortgage,  accordingly 
as  he  may  contract  with  any  assignee.  This 
doctrine  is  well  recognized  in  Tennessee. 
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Here  it  is  also  held  that  Bach  an  assignment 
is  good  as. between  the  assignor  and  the  as- 
signee, and  that  it  need  not  be  in  writing, 
as  appears  to  be  the  general  rule.  Hieks  y. 
Bnith,  4  Lea,  459.  In  this  connection,  it  is 
proper  to  say  that  to  the  extent  noted,  and 
only  to  that  extent,  have  the  Tennessee  cases 
gone.  It  has  not  been  established  as  the  law 
of  this  state,  and  therefore,  of  course,  not  as 
a  rule  of  property,  that  the  transfer  of  a 
negotiable  promissory  note  secured  by  mort- 
gage, made  in  connection  with  contract  glT- 
ing  to  such  assignee  a  ptior  lien,  will  vest 
in  such  assignee  an  equity  superior  to  that 
of  a  subsequent  assignee  of  one  of  said  notes, 
who  is  a  purchaser  for  value,  and  without 
notice  of  the  former  assignment  and  lien  con- 
tract. The  two  cases  cited  in  4  Lea,  and 
urged  as  holding  that  doctrine,  were  not 
cases  of  assignments  to  purchasers  for  value, 
but  were  assignments  to  pay  pre-existing 
debts.  So  far,  therefore,  tne  question  here 
presented  is  an  open  one  in  this  state. 
We  return  now  to  a  discussion  of  that 

S[uestion.  Without  regard  to  conflict  or  dif- 
erence  of  opinion  in  cases  cited,  it  appears 
that  several  questions  are  definitely  settled, 
the  principal  one  with  which  we  are  con- 
cerned being  that  the  vendor  or  mortgagee 
may  by  contract,  in  writing  or  parol,  assign 
the  whole  or  any  part  of  the  mortgage  or 
vendor's  lien  to  secure  any  part  of  the  notes 
assigned,  whether  they  be  the  first  or  last 
maturing  or  the  intermediate  notes  of  any 
series,  it  has  been  seen,  also,  that  without 
respect  to  the  question  of  the  effect  of  the 
assignment  of  a  portion  of  one  note,  or  a 
part  of  a  series  of  notes,  secured  in  a  mort- 
gage (conditions  involving  other  and  differ- 
ent ^considerations),  many  cases  assert  the 
proposition  that  an  assignment,  when  made 
of  a  single  note,  though  negotiable  and  the 
entire  debt  secured,  does  not  carry  the  equity 
of  the  mortgage  security,  so  as  to  prevent 
an  assertion  of  the  equities  between  the  orig- 
inal parties.  We  have,  however,  shown  that 
the  weight  of  authority  is,  and  the  clear  rule 
of  reason  is,  tiiat,  as  between  the  original 
parties,— the  vendor  and  the  vendee,  and  the 
mortgagor  and  mortgagee, — the  assignment 
of  such  a  negotiable  note  b^  vendor  or  mort- 
gagee may  vest  in  the  assignee  a  right  su- 
perior to  that  of  the  assignor,  the  vendor,  or 
mortgagee.  There  is,  however,  a  different 
condition  of  fact,  which  requires  the  asser- 
tion of  a  different  equity,  between  the  sub- 
sequent assignee  of  one  of  a  series  of  ne- 
gotiable notes  without  actual  notice  of  a 
f^rior  assignment,  with  lien  of  contract  prlor- 
ty,  as  between  the  two  assignees,  than  that 
which  would  prevail  between  such  an  as- 
signee and  the  mortgagor.  It  does  not  fol- 
low that  because  the  assignee  of  one  of  a 
series  of  mortgage  notes,  which  had  been 
transferred  and  delivered  to  him  by  the  mort- 
gagee, and  which  bad  been  paid  by  the  mort- 
gagor before  such  transfer  and  delivery,  takes 
such  note  freed  of  all  equities  of  the  mort- 
gagor, Hiat  he  would  therefore  take  it  free 
of  all  equities  of  a  prior  assignee  of  another 
note  of  the  same  series,  which  had  been 
transferred  with  a  preference  lien  contract. 
In  the  first  case  the  assignee's  right  would 
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undoubtedly  be  superior  to  that  of  the  mort- 
gagor, because,  as  between  these  parties,  lb* 
note  itself  is  a  single  and  perfect  obligation. 
If  the  mortgagor  had  paid  it  off,  he  diould 
have  taken  It  up,  and  not  left  it  in  the  hands 
of  the  mortgagee,  with  power  uT  transfer  to 
one  who  might  be  a  bona  fide  purchaser  be- 
fore maturity  upon  a  valuable  consideration ; 
thus  enabling  the  mortgagee  to  give  to  such 
bona  fide  purchaser  a  perfect  title,  secured 
by  the  mortgage,  upon  which  the  purchaser 
had,  a  right  to  rely,  without  actual  notice  of 
anything  to  the  contrary,  and  without  any 
condition  of  facts  whidi  would  put  him  upon 
inquiry  and  charge  him  with  notice.  When 
the  assignee  found  such  note,  so  secured, 
still  in  the  hands  of  the  mortgagee,  appar- 
ently unpaid,  he  had  the  right  to  assume  thai 
it  was  unpaid,  and  no  duty  devolved  upon 
him,  as  between  him  and  the  payor,  to  noake 
further  inquiir.  Bat  such  is  not  the  rule  if 
conditions  of  facts  requiring  its  application 
do  not  exist,  as  between  a  subsequent  and  a 
prior  assignee  of  one  of  a  series  of  negotiable 
notes  secured  by  the  same  mortgage.  If  the 
mortgagee  holding  any  part  of  said  notes 
proposed  to  assign  them  to  another  assignee, 
and  at  the  same  time  to  give  to  such  assignee 
a  preference  over  the  lien  of  all  other  notes 
to  the  amount  of  those  to  be  assigned,  and 
the  assignee  has  notice  that  the  note  proposed 
to  be  indorsed  to  him  is  one  of  a  series  of 
notes  secured  by  the  same  deed,  he  is  pre- 
sumed to  know  the  law  tliat  the  mortgagee 
can  give  to  another  assignee  priority  of  lien. 
As  a  matter  of  fact,  he  Knows  that  the  mort- 
gagee either  has  the  other  notes  in  his  own 
hands  unassigned,  or  that  they  are  out  oT  his 
possession,  and  in  the  hands  of  others  claim- 
ing them,  with  or  without  preference  of  lien. 
He  may  not  know  the  actual  fact  that  any 
such  notes  have  been  assigned,  or  he  may 
not  be  informed  of  it  at  ibe  time  bv  the  as- 
signor ;  but  the  mortgage  deed  itself,  secur- 
ing a  number  of  notes,  gives  him  notice  that 
all  are  outstanding.  He  is  charged,  there- 
fore, with  constructive  notice  of  another 
prior  assignment,  if  one  has  been  made,  for 
he  can  demand  of  the  mortgagee  the  produc- 
tion of  the  other  notes  of  the  series ;  and,  if 
the  mortgagee  cannot  produce  them,  he  will 
know  that  tney  either  have  or  may  have  been 
assigned,  and,  being  presumed  to  know  the 
law,  will  know  that  they  may  have  been  as- 
signed under  contract  giving  preference  of 
lien.  He  is  therefore  charged  with  construc- 
tive notice  of  what,  upon  such  investigation* 
he  miffht  have  discovered.  If,  for  instance, 
he  calls  upon  the  mortgagee  to  know  where 
the  other  notes  are,  and  the  mortgagee  pro- 
duces them  unassigned,  he  could,  of  course, 
tiben  buy  those  of  the  series  proposed  to  be 
sold  to  him,  without  danger  of  subjecting 
himself  to  loss  on  account  of  prior  equity. 
If  the  mortgagee  failed  to  produce  the  other 
notes,  but  Insisted  that  they  were  not  trans- 
ferred to  others,  and  that  no  prior  liens  had 
been  given,  the  assignee  could,  but  only  at 
his  peril,  take  the  notes  propoised  to  be  as- 
signed to  him.  The  mortgage  itself  was  no- 
tice of  the  existence  of  the  other  notes,  and 
his  presumed  knowledge  of  the  law  is  thai 
some  of  them  may  have  been  assigned  with 
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Hen  preferences.  These  conditions  require 
him,  80  far  as  the  equities  between  him  and 
the  prior  assignees  are  concerned,  to  ascertain 
before  purchasing  whether  any  prior  assign- 
ment has  been  made,  and  whether,  in  connec- 
tion with  it,  a  superior  lien  had  been  bv 
contract  given  to  ani  prior  assignee.  A 
failure  to  make  such  inquiry  is  at  the  peril 
of  such  assignee.  If  he  purchases  one  or 
more  of  the  series  of  such  notes  without  such 
inquiry,  and  loses  the  benefit  expected  there- 
from by  reason  of  prior  assignment  of  lien, 
it  is  his  own  fault.  He  was  not,  as  between 
himself  and  a  prior  assignee,  about  whose 
rights  the  facts  and  the  law  require  inquiry, 
a  bona  fide  purchaser.  Wil8(m  v.  Eigenbrodt^ 
80  Minn.  4;  Moore  ▼.  Ware,  88  Me.  496; 
Phdan  y.  Olfwy,  6  Cal.  478;  K$ye$  y.  Wood, 
21  Vt.  881 ;  merU  T.  SaisUad,  9  Pa.  82,  49 
Am.  Dec.  541. 

Upon  the  theory,  therefore,  that  the  as- 
aignees  of  such  of  the  one  hundred  and 
twenty-six  notes  as  were  assigned  after  the 
transfer  of  the  thirty*  two  notes  and  prior 
lien  to  Miss  Crowninshield  were  not  bona  fide 
purchasers  without  notice  of  such  assign- 


ment, we  hold  that  her  equity  is  superior 
to  theirs,  and  she  is  entitled  to  have  these 
notes  fully  paid  before  any  portion  of  the 
proceeds  of  the  sale  is  applied  in  satisfaction 
of  the  other  notes.  The  argument  that  this 
holding  impairs  the  negotiability  of  paper 
is  not  well  founded.  The  conclusion  itself 
is  based  upon  the  fact  that  purchasers  of 
such  notes  (parts  of  a  series  secured  in  a 
mortgage)  are  charged  with  notice  that  the 
others  may  have  been  or  may  t>e  assigned 
under  a  special  contract  giving  priority. 
Such  a  result  may  be  avoided  by  mortgage 
drawn  in  such  form  as  to  prevent  preferential 
assignments.  Where  this  is  not  done,  how- 
ever, it  is  clear  that  the  courts,  under  the 
rules  of  law  established,  are  compelled  to 
give  these  assignments  effect  acxx)rding  to 
the  contract  and  intention  of  the  parties. 

The  decree  of  ths  ehaneeUor  is  therefore  re* 
versed,  and  decree  will  be  entered  here  in  ac- 
cordance with  this  opinion.  The  costs  of 
the  court  below  will  be  apportioned  between 
the  parties  according  to  their  respective  in- 
terests in  the  notes,  and  the  costs  of  this 
court  will  be  paid  by  the  appellees. 
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Bw  W.  PUNN,  Appt., 
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Compensation  Ibr  expert  testtmony  on 

behalf  of  the  slate  lo  a  orlminal  oase  inoludes 


only  the  usual  witness  fees  unless  further  pro- 
vlsiOD  is  made  by  statute. 

(January  SO,  ISOSw) 

APPEAL  by  claimant  from  a  ruling  of  the 
Circuit  Court  for  Prairie  County  affirming 
the  disallowance  by  the  county  officers  of  his 


VonL—ComveneaHon  cf  expert  wUneeees, 
I,  Am  to  maUere  of  faeU 

II.  As  to  reqiuiring  eraminatUm  orpreparaUon, 
HL  Oaeee  denying  the  fight  to  additional  eompen- 

mUion. 
TV.  Caaee  affimiUHl  the  rUflit  to  addUional  eom" 

pensation* 
fV.  Beaeuns  given  for  the  ddferent  rviingt, 
VL  Statutory  provistone, 
YIL  By  whom  pnid. 
YUL  The  lOngllMhnae, 

a.  In  common-law  eourte, 

b.  in  courts  of  chancery, 
o.  The  modem  rule. 

I,  Am  to  matters  of  fact* 

The  professional  witness  in  the  discharge  of  bJs 
duty  as  a  Kood  citizen,  is,  like  any  other  person, 
compellable  to  attend  ooart  in  obedience  to  pro- 
cess, and  testify  as  to  what  he  may  know,  for  the 
same  statutory  fees  as  oth^  witnesses.  Larimer 
County  Ck>oir8.  v.  Lee,  8  Oolo.  App.  177:  Walker  v. 
Cook,  88  111.  App.  fiftl. 

As  to  facts  within  bis  knowledge,  a  physician  or 
surgeon,  or  other  scientiflo  or  professional  witness 
stands  upon  an  equality  with  other  witnesses. 
Bucbman  v.  State,  W  Ind.  1, 2S  Am.  Bep.  75. 

And  prufessional  men  are  entitled  to  no  extra 
compensation  under  statutes  providing  therefor 
when  they  ar^  called  to  testify  to  an  opinion 
founded  upon  special  study  or  experience,  or  to 
state  the  result  of  scientiflo  or  professional  exam- 
inations, where  they  are  called  simply  because  they 
happen  to  know  facts  respecting  whloh  any  one 
else  woaM  be  equally  oompetent  Snyder  v.  Iowa 
Cll7,«Iowa,StfL 
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Thus,  a  physioian  called  to  testify  as  to  the  rea^ 
sonable  value  of  professional  services  rendered 
cannot  recover  from  the  person  in  whoiw  t)ehalf 
he  was  subpoenaed  on  a  promise  to  pay  him  more 
than  the  regular  fee  allowed  by  law  for  attendance 
as  a  witness,  as  the  value  of  such  services  is  a  qucs- 
tion  of  faot  and  not  of  sdenoe  calling  for  a  pro* 
fessional  opinion.    Walker  v.  Oook,  supra, 

A  physioian  employed  professionally  to  attend 
an  injured  person,  who  in  the  ordinary  practice 
of  their  profession  acquire  knowledge  of  the  facts 
as  to  the  nature  and  extent  of  his  injuries  and  who 
are  called  upon  to  testify  as  to  such  nature  and 
extent  and  as  to  their  probable  effect,  do  not  tes- 
tify as  experts  within  the  meaning  of  the  Minnesota 
statute  providing  for  the  allowance  of  extra  com- 
pensation to  expert  witnesses.  Le  Mere  v.  Mo- 
Hale,  80  Minn.  4ia 

And  surveyors  attending  court  as  witnespes  are 
entitled  to  no  higher  compensation  than  ordinary 
witnesses,  unless  there  has  been  a  view.  Lyon  v. 
WUkes,  1  Ck>w.  601. 

As  to  the  English  rule,  which  is  different,  see 
infrOi  under  heading,  The  EngUeh  rule. 

IL  Asto  requikring  examination  or  preparati4m, 

• 

An  expert  witness  meets  the  requirements  of  a 
subpoena  if  he  appears  In  court  and  gives  im- 
promptu answers  to  such  questions  as  may  there 
be  put  to  him,  but  he  cannot  be  required  to  ex- 
amine the  case  and  use  his  skill  and  knowledge  to 
form  an  opinion,  or  to  attend,  hear,  and  consider 
the  testimony  given  so  as  to  be  qualified  to  give 
a  deliberate  opinion  on  a  question  of  science  aris- 
ing thereon  without  oompensation  in  addition  to 


See  also  32  L.  R.  A.  019. 
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claim  to  compensation  aa  an  expert  witneaa'for 
tbe  county  in  a  criminal  case  In  which  It  was 
Interested.     Affirmed, 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  J.  G.  Thweat  and  John  D« 
Shackleford,  for  appellant: 

No  rule  or  reason,  based  on  justice  and  com- 
mon sense,  can  be  given  for  requiring  a  man, 
as  an  expert,  to  draw  on  bis  fund  of  knowl- 
edge and  information,  which  baa  cost  him  toil 
and  money  to  acquire,  without  proper  com- 
pensation. 

The  learning  and  skill  of  any  professional 
man  is  as  much  his  property  and  capital  stock 
as  is  the  store  of  tbe  merchant  or  tbe  money  of 
the  banker.  Who  would  expect  or  even  think 
a  merchant  or  banker  should  be  required  to 


give  up  their  property  for  the  public  good 
without  proper  compensation? 

8C.  Francis  Oounty^.  Oummings^  66  Ark. 
419;  Allegheny  County  ▼.  WaU,  S  Pa.  4®; 
Northampton  County  v.  Innes,  26  Pa.  156; 
United  States  v.  Eotoe,  12  Cent.  L.  J.  108; 
Webb  T.  Page,  1  Car.  ft  K  23;  iZ^  BoeOber, 
1  Bprague.  276;  People  v.  Montgomery,  13  Abb. 
Pr.  N.  8.  207:  1  Tavlor,  Med.  Juriap.  p.  19; 
Buehman  t.  &ate,  69  Ind.  1,  26  Am.  Rep.  75; 
Blythe  v.  State,  4  Ind.  626;  Webb  y.  Baird,  6 
Ind.  13. 

Rlddiekf  /.,  ddiyered  the  opinion  of  the 

court: 

The  appellant,  B.  W.  Flinn.  who  ia  a  physi- 
cian, was  summoned  to  testify  on  tbe  part  of 


that  allowed  an  ordinary  witness.  People  y.  Mont- 
gomery, 13  Abb.  Pr.  N.  &  2m. 

Thus  a  pbysician  called  upon  as  a  witness  oannot 
be  legally  required  to  do  any  partloular  thlnir,  as 
to  analyze  the  contents  of  a  stomach  or  perform  a 
post  morum  examination,  by  the  ordinary  prooess 
of  subpoena  and  the  payment  of  an  ordinary  wit- 
ness fee.  Larimer  County  Oomrs.  v.  Lee,  8  Oolo. 
App.  177,  dictum. 

And  while  a  medical  expert  who  has  made  a  post 
mortem  examination  may,  under  the  Texas  rule,  be 
oompelied  to  testify  as  to  the  results  thereof  on  a 
erimlDal  trial  though  compensation  in  addition  to 
that  allowed  ordinary  witnesses  is  refused  him,  he 
oould  not  have  been  compelled  to  make  the  exam- 
ination unless  paid  for  It.  Summers  v.  State,  6  Tex. 
App.  974,  8S  Am.  Rep.  678. 

So  in  St.  Francis  County  v.  Cummlnga,  66  Ark. 
419,  holding  that  a  coroner  may  when  necessary  to 
ascertain  the  truth  concoming  the  death  of  p  per- 
son over  whose  body  he  Is  required  to  hold  an  in- 
quest, employ  a  physician  to  make  an  autopsy 
rendering  the  county  liable  for  a  reasonable  com- 
pensation therefor,  the  court  said  that  '*he  may 
summon  a  physician  to  testify  and  compel  him  to 
swear  to  his  opinion  on  a  superficial  view  of  the 
body,  but  cannot  compel  him  to  touch  it,  or  dotilie 
more  nauseous  and  dangerous  work  of  opening  it, 
because  such  an  act  Is  not  within  the  office  of  a 
witness. 

IIL  Cases  denyino  the  rioM  to  o/ddUional  compen- 
sation. 

A  number  of  the  American  cases  have  adopted 
the  rule  of  the  principal  case,  holding  that  a  pro- 
fessional witness  who  attends  In  obedience  to  an 
ordinary  subpoena  may  be  compelled  to  express 
his  opinion  on  hypothetical  questions  or  on  general 
medical  or  toxicological  questions  as  an  ordinary 
witness  is  compelled  to  testify  on  questions  of  fact 
within  his  knowledge,  and  for  the  same  statutory 
fees.  Larimer  County  Comrs.  v.  Lee,  3  Colo.  App. 
177;  Summers  v.  State,  5  Tex.  App.  874, 82  Am.  Bep. 
678. 

And  that  he  Is  punishable  as  for  a  contempt  for 
refusing  to  testify  as  an  expert  without  being  paid 
for  bis  testimony  as  for  a  professional  opinion. 
Ex  parte  Dement,  68  Ala.  889, 25  Am.  Bep.  611. 

And  that  the  court  in  a  criminal  case  cannot,  in 
the  absence  of  express  legislative  enactment,  bind 
the  county  chargeable  with  the  costs  thereof  by  an 
order  allowing  compensation  in  excess  of  tbe  stat- 
utory fees  of  ordinary  witnesses  to  an  expert  to  be 
called  as  a  witness  therein.  Larimer  County 
Comrs.  V.  Lee,  supra. 

Thus  the  refusal  of  a  physician  sworn  as  a  wit- 
ness at  a  ooroner^s  Inquest  to  give  his  opinion  as 
to  the  effect  of  medicines  administered  and  to  de- 
scribe the  decedent*s  condition  and  symptoms,  is 
held  to  be  a  contempt  for  which  the  coroner  can 
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hold  him  to  bail  to  answer  and  which  Ja  Indictable 
as  an  obstruction  of  jostloe,  but  that  the  coronef 
cannot  compel  him  to  enter  ball  before  a  Jostioe, 
in  Com.  V.  Higsrlna,  6  Kulp,  S09. 

And  in  Gaston  v.  Marion  County  ComxsL,  8  Ind. 
487,  it  was  held  that  a  physlolan  is  entitled  to  no 
compensation  for  traveling  and  giving  evidence  to 
obedience  to  a  subpcsna  at  a  ooroner^  inqiiesc  be> 
yond  that  of  an  ordinary  witness. 

But  see  Indiana  cases  cited,  supra^  under  bead- 
ing. Oases  affrmkiothe  right  to  addUional  eompoHso' 
tion. 

Bo  In  Attorney-General,  Petitioner,  104  Mas.  S37, 
It  was  held  that  a  medical  expert  who  attends  a 
criminal  trial  and  testifies  on  behalf  of  the  defend- 
ant Is  not  entitled  to  an  allowance  of  additional 
compensation  therefor,  under  Mass.  Gen.  Stat., 
chap.  171,  1 94,  providing  that  the  prisoner  ia  en- 
titled to  process  to  summon  witnesBes  neoaasaiy 
to  his  defense  at  the  expense  of  the  oommonwealtb 
as  the  fees  for  witnesses  are  fixed  by  chapter  167, 
seutlon  8,  thereof,  and  no  authority  Is  fflFsa  fov 
a  further  allowance. 

Nor  can  the  expenses  and  fees  of  experts  ap- 
pointed In  capital  oases  by  the  counsel  for  the  f«is- 
oner  without  the  authority  or  approval  of  tlie  at- 
torney-general be  allowed  under  Mass.  Gen.  Stat^ 
chap.  115, 1  17,  authorizing  it  to  receive,  examine, 
and  allow  accounts  for  services  and  expenses  Inci- 
dent thereto,  or  under  Mass.  Stat*  1880,  ohapt  19L, 
providing  for  the  taxation  of  certain  spedflo  fees 
Including  fees  of  witnesses  and  none  other  except 
such  as  the  court  shall  deem  reasonable  not  therein 
specifically  provided  for,  but  may  allow  a  reason- 
able  compensation  approved  by  the  attomey-'gen- 
eral  to  experts  so  employed  with  his  assent  to  make 
investigations,  give  opinions,  or  testis  on  the  triaL 
IWd. 

So  in  Faulkner  v.  Hendy,  79  CaL  SOS,  which  wat 
an  action  for  dissolution  of  a  partnership  Id  which 
an  expert  accountant  was  employed  to  examine 
Uie  books  of  the  firm  and  render  a  statement  of 
their  condition,  it  was  held  that  the  expense  of  an 
expert  employed  by  and  who  acts  for  one  of  tha 
parties  to  an  action  should  not  be  charged  against 
the  losing  party  as  a  part  of  the  costs  of  the  action. 

But  it  was  said  that  if  the  services  of  an  expert 
are  necessary  tor  tbe  proper  presentation  and  de- 
termination of  the  case,  he  should  be  appointed  by 
and  act  under  the  direction  of  the  court  In  order  to 
secure  his  fair  and  disinterested  servioes,  thus  im- 
plying that  in  such  case  the  expenses  would  ha\  e 
been  allowed.    IMd. 

And  in  Smith  v.  McLaughlin,  77  HU  6M,  holding 
that  a  physician  subpoenaed  by  a  coroner  to  attend 
an  inquest  and  make  a  post  mortem  examinaiioa 
cannot  recover  therefor  against  the  estate  of  the 
deceased  i>erson,  it  was  said  that  a  witness  or  offi- 
cer of  the  law  has  no  right  to  recover  on  a  quantum 
meruit  for  services  rendered  under  the  requlra- 
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the  state,  as  an  expert,  in  a  criminal  case  pend- 
ing in  the  Prairie  circuit  court.  He  obeyed  the 
sammons,  but,  on  bein^  called  as  a  witness, 
he  asked  the  court  to  allow  him  his  fees  as  an 
expert  before  compelling  him  to  testify.  The 
court  refused  to  make  such  allowance,  and  re- 
quired him  to  testify.  Flinn  afterwards  pre- 
sented to  the  county  court  of  said  county  a 
claim  against  the  county  for  the  sum  of  $150 
for  his  attendance  and  testimouy  in;  said  case. 
The  court  rejected  his  claim,  and  on  appeal 
to  the  circuit  court  the  judgment  of  the  county 
court  was  affirmed.  An  appeal  was  taken  to 
this  court. 

The  only  question  for   us  to  determine  is 
whether  an  expert  who  testifies  as  such  on  be- 


half of  the  state  in  a  criminal  case  may  de- 
mand compensation  in  addition  to  the  usual 
fees  allowed  witnesses  in  such  cases.  We 
have  no  statute  authorizing  the  payment  of 
extra  compensation  to  experts.  Our  statute 
makes  no  distinction  between  difiPerent  classea 
of  witnesses.  In  the  absence  of  a  statute  reg- 
ulating it,  the  question  is  one  of  some  doubt,, 
for  the  decisions  of  the  courts  of  the  different 
states  upon  it  are  very  conflicting.  "In  this 
country,"  says  Prof.  Rogers  in  his  work  on 
Expert  Testimony,  "the  cases  are  nearly  bal- 
anced, and  the  question  must  be  regarded  as 
still  an  open  one,  although  the  weight  of  au- 
thority rather  inclines  to  the  theory  that  the 
expert  may  be  required  to  answer  without  ad- 


ments  of  the  law.  For  such  services  he  Is  limited 
to  the  fee  or  oompensatlon  fixed  by  tbe  statute. 

A  physician  called  as  a  witoeas  Id  lUiDols  who 
ftates  the  condition  of  a  patient  whom  he  bad 
ylslted  professionally  without  objection  cannot 
then  refuse  to  give  his  opinion  as  to  the  cause  of 
the  symptoms  he  had  described  unless  apzofes- 
slonal  fee  is  paid  or  secured  to  him  on  the  ground 
that  a  professional  opinion  was  called  for,  as  the 
opinion  asked  for  was  pertinent  to  the  subject 
about  which  he  had  voluntarily  testified.  Wright 
y.  People,  112  111.  Ma 

In  Larimer  County  Oomrs.  v.  Leo,  8  Ck>lo.  App. 
177,  the  court  distinguishes  the  cases  previously  de- 
cided allowing  additional  compensation  to  experts, 
upon  the  irround  that  in  all  of  them  the  question 
was  as  to  tbe  right  of  the  witness  to  refuse  to  ex- 
press his  professional  opinions  until  he  is  paid  a 
greater  oompensatiOD  than  that  fixed  for  ordinary 
witnesses,  while  in  the  case  at  bar  the  testimony 
was  given  without  objection  in  reliance  upon  an 
order  of  the  court  for  additional  oompensatlon, 
and  the  question  arose  upon  presentment  of  the 
olaim  therefor  to  the  board  of  county  commission- 
•rs  for  allowance,  but  said  that  the  authorities  ad- 
Judging  the  contrary  were  much  more  satisfactory. 

lY.  Oues  afflrmlna  the  right  to  additional  compen- 
sation. 

The  right  of  expert  professional  and  scientific 
witnesses  to  compensation  in  addition  to  that  al- 
lowed ordinary  witnesses  is  upheld,  however,  in  at 
least  an  equal  number  of  the  American  cases  on 
the  subject,  including  those  of  the  federal  courts. 

Thus,  that  a  phjrsician  or  surgeon  cannot  be 
oalled  upon  as  a  witness  and  compelled  to  give  a 
professional  opinion  without  compensation  other 
than  the  ordinary  fees  of  witnesses  was  held  in 
Buchman  v.  State,  60  Ind.  1,  :i8  Am.  Rep.  75;  DUls  v. 
State,  69  Ind.  IS;  United  States  v.  Howe,  12  Cent.  L. 
J.  188. 

And  that  the  refusal  of  a  physician  or  surgeon  to 
testify  as  an  expert  concerning  letters  of  medical 
science  unless  he  is  first  compensated  by  a  reason- 
able fee  cannot  be  punished  as  a  contempt  of  court, 
In  United  States  v.  Howe,  Buchman  v.  State,  and 
Dills  V.  State,  supra. 

And  in  United  States  v.  Howe,  and  Dills  v.  State, 
supra,  it  was  held  that  he  is  entitled  to  his  profes- 
sional fee  before  testtrylng. 

But  see  State  v.  Teipner,  86  Minn.  686,  decided 
under  the  Minnesota  statute  set  forth  under  bead- 
ing. Statutory  provisfofis. 

So  the  district  attorney  has  power  to  procure  the 
attendance  of  skilled  witnesses  to  testify  in  crim- 
inal actions  in  appropriate  cases  for  a  special  com- 
pensation. People  V.  Montgomery*  13  Abb.  Pr.  N. 
8. 207;  People  v.  Cortland  County  Suprs.  38  N.  Y.  S. 
R813. 

And  bind  tbe  county  ooiirt  by  an  agreement  to 
pay  such  compensation.  People  v.  Cortland 
County  Supzfli  tiipra. 

97  Li  R.  A. 


The  test  of  the  right  to  do  so  being  the  neoeasity 
Hiereof.    IMd. 

Such  an  employment  and  agreement  to  oompen-  * 
sate  is  authorised  by  1 N.  Y.  Bev.  Stat.  (Birdseye^s 
ed.),  p.  782,  providing  for  tbe  allowance  of  all  ex- 
penses necessarily  incurred  by  him  in  criminal 
cases  arising  within  the  county  and  of  moneys  nec- 
essarily expended  by  any  county  offloers  in  execut- 
ing the  duties  of  his  office  when  no  specific  com- 
pensation is  provided  by  law.   IMcL 

So  a  verdict  against  the  defendant  in  a  criminal 
action  is  not  affected  by  the  fact  that  a  medical  ex- 
pert attended  the  trial  and  gave  testimony  thereon 
under  agreement  with  the  district  attorney,  for  a 
considerable  compensation  which  was  not  known 
to  the  defendant.    People  v.  Montgomery,  mpra. 

And  the  amount  paid  cannot.  In  the  absence  of 
anything  to  show  bad  faith,  affect  the  regularity 
of  the  trial  Hiough  It  mignt  affect  the  credit  of  the 
witness  with  the  Jury.    JMd. 

A  physician  or  surgeon  when  giving  bis  pro- 
fessional opinion  in  court  does  not  occupy  the  posi- 
tion of  a  witness  testifying  to  facts  and  is  not  em- 
braced within  the  term  ''witness**  as  used  In  section 
18  of  the  Indiana  BUI  of  Rights,  providing  that  In 
all  criminal  prosecutions  tbe  accused  shall  have 
the  right  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor.  Buchman  v.  State,  60  Ind.  U 
26  Am.  Rep.  76. 

So  the  court  will  not  compel  the  attendance  of  an 
interpreter  or  expert  who  has  neglected  to  pay  a 
subpoena  unless  in  case  of  necessity.  Re  Roelker, 
1  Sprague,  278. 

And  an  allowance  may  be  made  for  a  reasonable 
number  of  expert  witnesses  as  to  tbe  extent  of 
gold  deposits  upon  gold  sought  to  be  condemned  by 
the  United  States  under  a  statute  provid  ing  that  the 
attendance  fees  of  witnesses  shall  be  paid  by  the 
United  States  as  a  cost  incident  to  the  condemn a« 
tion.    United  States  v.  Cooper,  21  Wash.  L.  Rep.  182a 

An  agreement  by  which  a  person  qualified  to 
testify  as  an  expert  Is  to  be  paid  a  stipulated  sum 
for  giving  his  testimony  on  condition  that  it  en- 
ables the  other  contracting  party  to  win  the  suit, 
besides  his  traveling  expenses  and  the  usual  per 
diem  allowance  of  an  expert,  however,  is  illegal 
and  wholly  void,  and  the  expert  cannot  recover 
even  his  traveling  expenses  and  fees  as  an  expert. 
PoUak  V.  Gregory,  9  Bosw.  116. 

y.  Reaeoru  (fiven  for  the  different  nUinoS' 
In  Ex  parte  Dement,  68  Ala.  380,  26  Am.  Rep.  611, 
the  court  stated  as  a  reason  for  the  rule  that  addi- 
tional compensation  should  not  be  allowed,  that 
the  same  principle  which  Justifies  the  bringing  of 
ibe  mechanic  from  his  workshop,  the  merchant 
rrom  his  storehouses,  the  broker  from  change,  or 
ihe  lawyer  from  his  engagements,  to  testify  in  re- 
gard to  some  matter  which  he  has  learned  in  the 
exercise  of  his  art  or  profession,  authorizes  the 
summoning  of  a  physician  or  surgeon  or  skilled 
apothecary  to  testify  to  a  like  matter  when  relevant 
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ditioDal  oompeiuatioii.''  Rogers,  Expert  Tea 
ttmony,  2d  ed.  425.  In  a  recent  case  decided 
by  tbe  Colorado  court  of  appeals,  the  rule  was 
statttl  as  follows:  "Tbe  professional  witness, 
in  tbe  discharge  of  his  duty  as  a  good  dtizen. 
Is  like  any  other  person,  whether  be  be  laborer, 
merchant,  broker,  manufacturer,  or  banker, 
-compellable  to  attend  in  obedience  to  prooeas. 


and  to  testl^  as  to  what  be  may  know,  wfacther 
it  be  obscrred  facts  or  accumulated  knowl- 
edge, acquired  br  study  and  experience." 
Larimer  Cbtntly  dbmrt.  v.  Lee,  8  Colo.  Appi 
177.  This  Tiew  Is  supported  bjr  the  foUowu^ 
cases:  Bx  parte  Dement,  58  Ala.  889,  25  Am. 
Rep.  511:  Summere  v.  8tate^  5  Tex.  App.  874^ 
82  Am.  Rep.  578;  8taU  ▼.  Tripner.  86  Hfna. 


to  a  cause  pendioR  for  determtnatlon  in  a  Judioial 
trfbunal. 

Summers  v.  State,  6  Tex.  App,  874,  8S  Am.  Bep. 
678,  follows  Ex  parte  Dement,  nipra.  Quoting  the 
above  reason  and  plaolnflr  its  decision  upon  the 
ground  that  the  law  allows 'no  exoose  for  with- 
boldtnir  evidence  which  Is  rdevant  to  the  matters 
In  question  before  his  tribunals,  and  that  the  ad- 
ministration  of  justice  beteg  a  source  of  mutual 
benefit  to  all  the  members  of  a  community,  each  is 
under  obligation  to  aid  In  furthering  it  as  a  matter 
'  -of  public  duty. 

So  in  Larimer  County  Oomrs.  ▼  Lee,  8  Oolo.  App. 
177,  it  WIS  said  that  the  authorities  which  adjudge 
additional  compensation  to  be  tbe  right  of  the  ex- 
pert and  which  assert  his  privilege  to  refuse  to  tes- 
tify until  paid,  are  not  in  harmony  as  to  the  basis 
on  which  their  conclusions  are  rested,  some  declar- 
ing that  he  is  ei\titled  to  the  extra  pay  because  his 
professional  opinions  axe  his  own  property  which 
•cannot  be  extracted  from  him  except  for  an 
•fconorarfinn  which  shaU  be  satisfaotory  to  the 
witness  and  others  being  placed  on  the  ground 
that  the  time  of  a  professional  witness  called  as 
-such  has  a  value  beyond  that  of  a  witness  who  Is 
-called  to  testify  to  a  fact  regardless  of  his  business 
•or  bis  status. 

And  In  Ex  parte  Dement,  tupra.  It  was  said  that 
the  English  cases  on  the  subject  only  indicate  that 
persons  summoned  to  testify  as  experts  ought  to 
receive  compensation  for  their  loss  of  time  and 
that  It  had  not  been  adjudged  in  any  of  the  cases 
•cited  that  a  physician  or  other  person  examined  as 
•an  expert  is  entitled  to  be  paid  for  his  testimony  as 
-for  professional  opinions. 

On  the  other  hand,  the  rule  allowing  additional 
-compensation  is  placed  upon  tbe  ground  that  one^ 
skill  and  professional  experience  are  so  far  his  in- 
dividual capital  and  property  that  he  cannot  be 
compelled  to  bestow  them  gratuitously  upon  any 
one,  and  ttiat  services  in  the  line  of  his  profession 
or  trade  cannot  be  expected  from  him  without  ade- 
quate compensation,  in  United  States  v.  Howe,  12 
Gent.  L.  J.  198. 

And  In  Re  Roelker,  1  Sprague,  278,  the  decision 
was  placed  upon  the  ground  that  to  compel  a  per- 
son to  attend  merely  because  he  is  accomplished 
in  a  particular  science,  art,  or  profession,  would 
•subject  the  same  individual  to  be  called  upon  in 
every  cause  in  which  any  question  in  his  depart- 
ment of  knowledge  is  'to  be  solved,  and  that  the 
most  eminent  physicians  might  be  compelled 
•merely  for  the  ordinary  witness  fees  to  attend  from 
the  remotest  part  of  the  district  and  give  their 
opinion  in  every  trial  in  which  a  medical  question 
arose. 

These  reasons  of  Re  Roelker,  supra,  were  re- 
peated in  Buchman  v.  Srate,  60  Ind.  1, 26  Am.  Hep. 
75,  and  the  further  reason  given  that  in  giving  a 
professional  opinion  a  witness  Is  performing  a  par- 
ticular pervloe  within  constitutional  prohibitions 
against  demanding  particular  services  without 
compensation. 

y  I.  Statutory  provisions. 

Several  of  the  states  have  enacted  statutes  regu- 
lating the  question  of  the  compensation  of-expert 
witnesses  and  authorizing  or  restricting  the  right 
to  additional  compensation  beyond  that  allowed 
ordinary  witnesses,  most  of  them  conferring  or 
upholding  the  right  thereta 
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Thus  Louisiana  Code  of  Piaotloe,  seotton  «^ 
speolaUy  empowers  the  court  to  detennine.  In  a 
civil  matter  growing  out  of  a  criminal  proceeding, 
whether  tbe  witnesses  bad  been  heard  ai 
and  what  compensation  they  were  entitled  to 
oeive.   See  State  v.  Cole,  88  La.  Ann.  1868. 

And  Iowa  Code  of  1878,  section  8814,  provldeB  thai 
witnesses  called  to  testify  only  to  an  opfnioo 
founded  on  special  study  or  experienoe  lo  any 
branch  of  science  or  to  make  scientific  or  profe»> 
slonal  examinations  and  state  the  result  thereof, 
shall  receive  additional  compensation  to  be  fixed 
by  the  court  with  reference  to  the  value  of  the 
time  employed  and  the  degree  of  learning  or  skiU 
required.    See  Snyder  v.  Iowa  City,  40  Iowa,  648. 

And  North  Carolina  Act  of  183(^71,  chap.  18^ 
1 188.  provides  that  experts,  when  compelled  to  at- 
tend and  testify,  shall  tie  allowed  such  compena»- 
tion  and  mileage  as  the  court  may,  in  Ita  discre- 
tion, order. 

And  Minn.  Qen.  Stat.  1878,  chap.  Ttl,  S  8,  provides 
that  the  judge  of  any  court  of  record  in  the  state 
before  whom  any  witness  Is  summoned  or  sworn 
and  examined  as  an  expert  m  any  profession  or 
calling  may.  In  his  discretion,  allow  such  fees  or 
compensation  as  in  his  judgment  may  be  just  and 
reasonable. 

And  R.  L  Put).  Stat.  1888,  •  15,  p.  788,  provides 
that  in  addition  to  the  fees  allowed  to  ordinary 
witnesses,  persons  summoned  and  testifying  as  ex- 
ports in  behalf  of  the  state  before  any  justice  of 
the  supreme  court,  trial  justice,  or  ooroner  may  be 
allowed  and  paid  such  sum  as  such  justice  or  oor> 
oner  may  deem  just  and  reasonable,  provided  that 
the  allowance  so  made  by  any  trial  Justice  or  cor- 
oner shall  be  subject  to  the  approval  of  a  Jostioe 
of  the  supreme  court 

Fhysioians  or  other  professional  persons  by 
whom  testimony  is  given  are  not  entitled  to  extra 
compensation  under  lowe  Oode,  section  8814,  when 
it  is  not  made  to  affirmatively  appear  that  they 
were  called  k)ecause  they  were  professional  persona 
for  the  purpose  of  testifying  to  an  opinion  founded 
on  their  special  study  and  experience.  Snyder  v. 
Iowa  City,  supra. 

The  Minnesota  statute  leaves  the  matter  of  al- 
lowing or  disallowing  extra  compensation  to  ex- 
pert witnesses  wholly  to  the  discretion  of  the  trial 
Judge  and  an  order  refusing  such  an  allowance 
will  not  be  reversed  on  appeal  unless  there  has 
been  a  most  palpable  and  gross  abuse  of  discretion. 
Le  Mere  v.  MoHale,  80  Minn.  4ia 

And  applies  where  the  witnesses  are  called  upon 
to  testify  to  an  opinion  founded  on  special  study 
or  experience  in  any  profession  or  calling  or  to 
make  a  scientific  or  professional  examination  of 
some  matter  connected  with  the  Issues  Involved 
in  the  case  and  then  state  the  results,  and  not  to 
cases  where  a  witness,  skilled  In  some  profession  or 
calling,  is  called  upon  to  testify  as  to  facts  within 
his  personal  knowledge,  though  he  may  have  ai^ 
quired  the  knowledge  while  In  the  ordinary  prac- 
tice of  his  profession,  and  though  his  professional 
skill  may  have  enabled  him  to  observe  such  facts 
more  intelligently  and  narrate  them  more  oor- 
rectiy.   ihfd. 

And  a  physician  and  surgeon  on  the  stand  as  a 
witness  cannot  under  that  statute  refuse  to  answer 
a  question  on  the  ground  that  his  answer  will  he 
what  is  known  as  expert  evidence  as  that  statute 
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«85;  AUegheny  County  v.  T^a«,  8  Pa.  462; 
Jfarthampton  (Jaunty  v.  Inne$,  26  Fa,  156:  I$- 
-rod  V.  iSfaftf,  8  iDd.  467. 

The  question  has  never  heen  directly  deter- 
«(i]ned  by  this  court,  but  there  are  dicta  in 
some  of  the  cases  which  seem  to  support  the 
theory  that  the  expert  cannot  lawfully  demand 
-of  the  county  extra  compensation.    In   one 


case  it  was  held  that  an  attorney  may  be  com- 
pelled, without  compensation,  to  defend  per- 
sons charged  with  crime,  who  are  unable  to 
employ  counsel.  ArkanMU  County  v.  Free- 
man, 81  Ark.  266.  In  another  case  the  court, 
in  discussing  the  power  of  a  coroner  while 
holding  an  inquest,  said:  "He  may  summon 
a  physician   to   testify,  and   compel  him  to 


•has  reference  to  an  allowance  to  be  made  after  the 
witDefl&has  been  summoned  and  dismissed  without 
•examination,  or  after  he  has  been  sworn  and  ex- 
^imlned.    State  y.  Teipner,  86  Minn.  086. 

So  under  the  Korth  Carolina  statute  one  sum- 
moned to  frive  evidence  in  a  criminal  action  Is  en- 
^tled  to  extra  compensation  therefor.    State  y. 

Doiiar,66N.  aen. 

And  the  onmcMnfuitlon  of  witnesses  in  a  rrfTni»*i 
^oase  who  testified  as  experts  may  ho  llxed  by  the 
trial  Judge  in  an  tx  parte  prooecdins  under  tbe 
Xioulslana  statute.    State  y.  Cole,  38  La.  Ano.  tSfiOi 

In  Indiana,  however,  the  Statute  (Ind.  Rev.  Stat^ 
1881, 1  604,  p.  94)  proyides  that  a  witness  who  Is  an 
•expert  In  any  art,  science,  trade,  profession,  or 
tnystery,  may  be  compelled  to  appear  and  testify 
to  an  opinion  as  snch  expert,  in  relation  to  any 
coatter  whenever  such  opmion  is  material  eyidence, 
relevant  to  any  issue  or  trial  before  a  court  or  Jury, 
without  payment,  or  tender  of  compensation  other 
than  the  per  diem  and  mileage  allowed  by  law  to 
witnesses,  under  the  same  rules  and  regulations 
lyy  which  he  can  be  compelled  to  appear  and  testify 
to  his  knowledge  of  facts  relevant  to  the  same 
Issue. 

This  statute  was  enacted  since  the  decision  of 
fiuchman  y.  State.  60  Ind.  1,  26  Am.  Bep.  75,  and 
X>ill8  y.  State,  80  Ind.  16,  set  forth  under  heading, 
OoMf  ajdlrmiria  tAe  riohl  to  addiiional  compensation, 
«nd  eyidently  changes  the  rule  therein  laid  down. 

Vn.  Bu  whom  paid. 

The  liability  for  additional  oompensatlon  to  ex- 
«>ert  witnesses  would  seem  to  rest  solely  with  the 
IMirty  employing  them. 

Thus  the  compensation  of  experts  called  by  a 
f>arty  in  his  own  behalf  cannot  be  taxed  under  U. 
6.  Bev.  Stat.,  H  828, 088,  as  costs,  extra  allowances, 
or  disbursements  against  the  losing  party,  as  the 
liability  is  not  Incurred  through  any  action  of  the 
<x>urt.  The  William  Braafoot,  8  U.  S.  App.  120, 62 
Ved,  Rep.  800. 

And  sums  paid  to  expert  witnesses  as  compenssp 
tion  in  excess  of  the  fees  allowed  by  law  to  ordin- 
ary witnesses  are  not  taxable  under  the  New  York 
eode  as  ^^uecessary  disbursements.*^  Mark  v.  Buf- 
falo, 87  N.  Y.  184. 

And  the  compensation  of  experts  properly  and 
cieoesBarily  employed  by  the  district  attorney  in 
erlmlnal  cases  is  a  county  charge  under  N.  Y.  Bey. 
Btat.  (Birdeye^s  ed.)  p.  788,  making  the  county 
•chargeable  with  the  fees  of  the  district  attorney 
and  all  expenses  necesaarlly  Incurred  by  him  in 
«uch  cases.  People  y.  Cortland  County  Supra.  80 
17.  Y.  S.  R.  818. 

So  in  Louisiana  where  the  trial  Judge  In  a  crlm* 
toal  case  has  determined  that  certain  witnesses 
therein  testified  as  experts  and  fixed  the  amount  of 
their  compensation,  the  parish  In  which  the  case 
was  tried  is  bound  therefor  and  the  Judge  has  power 
lu  mandamus  to  require  the  payment  thereof  by 
the  parish  treasurer.  State  v.  Cole,  88  La.  Ann.  1866. 

So  in  Faulkner  y.  Hendy.  78  Cai.  266,  it  was  held 
that  it  is  not  proper  to  charge  the  expenses  of  an 
«zpert  against  the  losing  party  as  a  part  of  the 
-eosts  of  the  action  where  the  expert  is  employed  by 
4ind  acts  for  one  of  the  parties  to  the  action. 

In  Smith  y.  McLaughlin,  77  UL  606,  It  was  held 
that  physicians  subposnaed  by  a  coroner  to  attend 
«n  Inquest  and  make  a  post  mortem  examination  of 
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a  body  cannot  recover  as  upon  a  quantum  meruit 
or  otherwise  against  the  estate  of  such  (i^-*««8ed 
person  where  the  statute  makes  n^  «^^^w*on  for 
the  payment  of  witnesses'  fftjrr'  "v"  *  °*"®- 

But  It  is  to  be  obeerr;^!^,.  "I®IS2°®  ^  ^^ 
case  that  it  belor.--  '*  ^^'V^.^LT^^SoJ^ing 
that  exnertV^®^*®^  *^  "®*  entlUed  to  addifto,^" 
comDei>atf*'o°'  and  that,  therefore,  it  would  prob- 
liKvy^Dothave  been  regarded  as  recoverable  from 
any  source.  See  Illinois  oases  cited  aupra,  under 
heading.  Oases  dem/ing  the  rioht  to  addUional  com^ 
pensotion. 

As  to  the  Bnglish  rule  under  which  such  com« 
pensation  would  seem  also  to  be  usually  taxable  aa 
<»0Bta,  see  infra,  under  heading.  The  EnffUeh  rule, 

vm.  TlielSnifLiehruU, 

a.  In  fommo?»-laio  eotirte. 

The  common-law  rule  as  laid  down  by  some  of 
the  cases  was  that  a  witness  called  In  an  action  to 
depose  in  a  matter  of  opinion  depending  on  his 
skill  in  a  particular  trade  had  before  he  was  ex- 
amined a  light  to  demand  from  the  party  calling 
him  a  compensation  for  his  loss  of  time.  Webb  y. 
Page,  1  Car.  ft  K.  28b 

And  that  an  expert  witness  was  not  bound  to  at- 
tend and  give  testimony  as  such  upon  being  served 
with  a  subpoena,  though  as  to  matters  of  fact 
within  his  knowledge  he  might  be  compelled  to  at- 
tend and  testify.  Betts  y.  dlflord,  Warwick  Lent. 
Assizes,  1866. 

And  that  professional  witnesses  had  the  right  to 
demand  compensation  for  loss  of  time  before  the 
commencement  of  the  examination,  as  otherwise 
Inducements  might  be  held  out  to  influence  their 
testimony  by  threats  to  withhold  It.  Chirk  v.  Gill« 
lKayftJ.10,28L.J.Ch  711, 2  Week.  Bep.  662. 

In  Webb  v.  Page,  Dupiu,  the  decision  was  placed 
upon  the  ground  that  there  U  a  distinction  be- 
tween a  case  of  a  man  who  sees  a  fact  and  is  called 
upon  in  a  court  of  Justice  to  prove  it,  and  of  one 
who  is  selected  by  a  party  to  glye  his  opinion  on  a 
matter  with  which  he  ils  peculiarly  conversant 
from  the  nature  of  his  employment  In  life,  as  with- 
out the  testimony  of  the  former  Justice  must  stop, 
but  there  is  no  such  necessity  for  the  evidence  of 
the  latter  and  therefore  the  party  who  selects  him 
must  pay  him. 

And  in  Turner  v.  Turner,  6  Jor.  N.  S.  860,  it  was 
said  that  the  right  of  a  professional  witness  to  ad- 
ditional compensation  was  founded  upon  the  fact 
of  his  being  abstracted  from  bis  functions,  the  court 
holding  that  a  barrister  was  prima  fade  entitled 
to  the  expenses  of  a  professional  man  when  called 
upon  as  a  witness  without  proof  of  his  being  in 
practice. 

And  under  the  Statutes  of  6  Blia.,  chap.  0,  requir- 
ing the  attendance  of  witnesses  in  payment  ao- 
cording  to  their  calling  of  their  reasonable  costs 
and  charges,  regard  being  had  to  the  distance  of 
the  places,  a  professional  witness  was  held  to  be 
entitled  to  his  expenses  on  the  scale  allowed  to  per- 
sons of  bis  professions  although  not  called  upon  to 
give  professional  evidence.  Parkinson  y.  Atkln* 
son, OIL.  J.  a  P.  100. 

In  this  case  the  court  by  Ifr.  CM^  Juetiee  Earl 
disapproved  of  the  rule  said  to  prevail  in  criminal 
cases  that  a  surgeon  called  to  give  evidence  which 
is  not  of  a  professional  character  Is  only  entitled  to 
the  expenses  of  an  ordinary  witness.   Ibid, 
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Bwear  to  his  opioion  on  a  superficial  view  of 
the  body."  8t,  FraneU  County  v.  Oumming$, 
55  Ark.  421.  All  persons  who,  by  study  or 
practice  in  an  occupation  or  profession,  have 
become  skilled  therem,  and  possessed  of  knowl- 


But  oompenflatloo  f6r  kMS  of  time  br  solentiflo 
witneeaes  should  be  aUowed^  not  aooording  to  the 
number  of  fees  they  may  obtain  tn  one  day,  but  ao- 
oocdlDff  to  the  aTen«e  rate.  Severn  v.  Olive,  8 
^V^^aTX^ej.  B.Moore.2aL  ^.  .  ,  « 

In  vnu^  Peckham,  I  Brod.  ft  R  Sift,  4  J.  R 
Moore,  800,  ho>>.  |^  ^^  i,^^  i^^^  g^  wltnesB  at- 
tending a  trial  w?ifl#frw.,,jjp^jguj^  jg  not  entitled  to 
a  compenij^**^^  for  !«■  ^^  although  the  party 
.^rfi»  htoattondanoe  had  exw-,|,  oromlsed  to 
^y  him  for  such  lofB.  ruuuw« 

And  In  OoUlns  r.  Godefroy,  1  Bam.  ft  An,  obi.  i 
Dowl.  P.  CL  8S0,  it  was  held  that  one  subpceoaed  as 
a  witness  cannot  recover  compensation  for  loss  of 
time  In  an  action  against  the  party  who  subpoenaed 
him  although  such  party  has  promised  to  pay 
for  it 

This  apparent  oonfllot  of  authority  was  noticed 
and  commented  on  In  a  later  case.  Kokes  y.  OlO- 
bon,  28  Ifc  J.  Gh.  208, 8  Jur.  N.  8. 288,  0  Week.  Rep. 
md,  the  court  saying  that  the  principle  was  that  a 
witness  was  not  eatiaed  to  anything  for  loss  of 
time,  biit  that  be  was  entitled  to  his  traveling  ex- 
penses and  expense  of  maintenance  if  kept  away 
from  home  for  some  time,  and  that  the  amount  of 
such  expenses  were  to  be  ascertained  with  refer- 
ence to  the  witnesses*  position  in  life,  a  larger 
allowance  being  made  to  the  professional  man  than 
the  laborer. 

But  such  compensation  for  loss  of  time  to  sden- 
tiflc  witnesses,  where  permitted,  was  allowed  to 
physicians  and  attorneys  only.  Severn  ▼.  Olive,  8 
Brod.  ft  R  72, 8  J.  R  Moore,  888;  Lowry  v.  Double- 
day,  note  to  6  Maule  ft  8.  UiO;  Moor  y.  Adam,  5 
Maule  ft  S.  158;  Lopes  y.  DeTastet,  7  J.  R  Moore, 
120, 8  Brod.  ft  R  282. 

And  not  to  merchants  and  others.  Lowry  y. 
Doubleday,  tupro. 

Or  to  merchants  coming  from  abroad  as  wit- 
nesses.   Moor  y.  Adam,  suprtu 

Or  to  brokers  attending  court  as  witnesses. 
Lopes  y.  DeTastet,  iupra. 

Though  In  Lonergan  v.  Royal  Bxch.  Assur.  Co.,  7 
Bing.  729, 1  Dowl.  P.  G.  283,  6  Moore  ft  P.  806,  up- 
holding an  allowance  in  the  costs  for  the  loss  of 
time  of  a  foreign  witness  necessary  to  the  success 
of  the  cause  who  is  not  accessible  by  subpoena,  it 
was  said  by  Tlndal,  Ou  J^  that  there  Is  no  reason 
for  assuming  that  the  time  of  medical  men  and  at- 
torneys Is  more  valuable  than  that  of  others  whoso 
liyelihood  depends  upon  their  own  exertion. 

The  table  of  fees  framed  by  the  common-law 
judges  under  16  ft  18  Vict.,  chap.  78,  however,  al- 
lows different  sums  to  different  witnesses  accord- 
ing to  their  vocation  and  station  in  life.  Nokes  v. 
Gibbon,  28  L.  J.  Ch.  208, 8  Jur.  N.  &  282.  6  Week. 
Bep.  216. 

And  under  that  scale  of  fees  the  amount  of  the  al- 
lowance for  the  expenses  of  a  witness  did  not  de- 
pend upon  the  yalue  of  the  particular  witnesses* 
time.    IMd. 

Thus  costs  on  the  higher  scale  were  required  to 
be  allowed  in  patent  cases  where  scientific  wit- 
nesses were  necessarily  called.  Ellington  v.  Clark, 
68  L.  T.  N.  8. 818;  Mosely  v.  Victoria  Rubber  Co.  67 
L.  T.  N.  8. 142. 

And  a  solicitor  who  was  summoned  as  a  witness 
before  the  registrar  of  a  county  court  in  a  bank, 
ruptcy  proceeding  and  recelyed  only  his  traveling 
expenses  was  held  entitled  to  recoyer  against  the 
official  recelyer  by  whom  he  was  summoned  for  the 
amount  allowed  by  the  appendix  to  the  county 
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edffe  peculiar  to  the  same,  are.  In  law,  called 
"experts."  There  is  not  an  art,  trade,  pro- 
fession, or  yocation  that  does  not  baye  them. 
It  is  eyident,  therefore,  that  if  all  such  witr 
nesses  are  entitled  to  extra  compensation  wheis 


oourt  rules  to  a  professional  wltn< 
y.  Btoneham,  L.  R  2i  Q.  R  Diy.  U8. 

And  an  attorney  who  was  subpoenaed  bj  both 
parties  and  remained  tn  London  eleyeo  days  l» 
consequence  of  the  subpoena  of  the  loeer  -^ho  re- 
fused to  pay  his  fees  which  were  paid  by  the  wlniMr 
upon  the  understanding  that  he  would  pay  back 
such  part  thereof  as  were  not  taxed,  ndgbt  after 
disallowance  of  a  part  of  his  fee  on  the  groond 
that  he  bad  k)een  told  by  the  winner  that  he  could 
go  home  at  the  end  of  five  days  and  after  his  n- 
puywa^nt  at  the  amount  disallowed,  mamtvin  aa 
action  against  such  ioeiug  party  for  tbe  halancwr 
thus  disallowed.  Halo  r.  Bates,  EL  Bl.  &  B.  SIS,. 
28KJ.  Q.  a  14. 4  Jur.  N.&  1108. 

So  la  Duke  of  Beaufort  y.  Bar!  of  Ashbuiiiam,  II 
week.  Bep.  267,  IB  a  RN.&  806,83  L.  J.aP.97,» 
Jur.  N.  8. 8832, 7  L.  T.  N.  8.  HO.  an  allowance  for  th» 
costs  of  an  expert  in  searching  for  and  trandatlog 
old  documents  which  r«^lated  to  matters  in  the  caa^ 
and  were  pertinent  to  the  Issue  was  upheld. 

And  in  Clark  y.  GUI,  1  Kay  ft  J.  19,  28  Lw  J.  Ch. 
TU,  8  Week.  Rep.  8B8,  It  was  said  that  a  medioaft 
witness  residing  in  London  was  entitled  to  require 
for  his  expenses  for  attending  to  giye  eyidence  h> 
London  one  guinea  a  day  and  no  more.  If  the  wit> 
ness  has  to  come  to  London  from  a  distance  then 
three  guineas  a  day,  and  what  Is  paid  for  traveling 
expenses. 

And  lo  Nokes  y.  Gibbon,  88  L.  J.  Gb.  308.  3  Jur.  R. 
8. 282, 6  Week.  Bep.  X18,  an  engineer  was  held  en» 
titled  to  one  guinea  per  day  while  giTing  testimony. 

But  in  taxing  cost  between  party  and  party  the 
master  did  not  allow  expenses  Incurred  by  scien- 
tiflc  or  skilled  witnesses  in  qualifying  themselres  to 
give  evidence.  May  y.  8elby,  4  Mann,  ft  G.  142.  4 
Scott,  N.  R  787, 1  Dowl.  N.  8.  708,  8  Jur.  5S:  MacK- 
ley  V.  ChilllDgworth,  88  L.  T.  N.  8.  514,  46  L.  J.  C.  P» 
D1V.484.L.  u:  8  a  P.  Diy.  278, 86  Week.  Bep.  fisa 

Thus  the  sums  paid  to  witnesses  for  inspecting,- 
measuring,  and  valuing  improyements  upon  iaod» 
would  not  k>e  allowed  In  addition  to  the  char^ea 
for  the  affidavit  made  by  them.  Murphy  y.  Nolan,. 
7Ir.Eq.Rep.488. 

And  a  plaintiff  would  not  be  allowed  for  the- 
time  of  scientific  persons  who  had  been  sent  to  a 
distant  place  to  inspect  a  buUdiog  though  he  could 
not  safely  proceed  to  trial  without  their  testimooT 
grounded  upon  such  examination.  Bay  ley  y.  Beau* 
mont,  11  J.  B.  Moore,  497,  following  Severn  y.  Oliver 
8  J.  R  Moore,  288, 8  BrodL  ft  RTS. 

Nor  should  an  allowance  he  made  for  suras  ex- 
peuded  in  making  experiments  and  compensatinr 
scientific  and  professional  men  employed  in  mak- 
ing f  hem  to  ascertain  the  increased  risk  or  advan- 
tage in  a  new  process  of  boiling  sugar  by  means  of 
heated  oil,  who  were  caUed  as  witnesses  In  an  ac- 
tion In  an  insurance  policy  upon  a  building  in 
which  such  new  process  was  used.  Severn  v» 
OUye,  8  Brod.  ft  B.  78, 8  J.  B.  Moore,  888. 

And  a  plaintiff  in  an  action  involving  an  inquirr 
into  a  mass  of  accounts,  who  pays  an  accountant 
who  makes  an  examination  of  the  matters  in  ques- 
tion under  order  of  the  court  or  arbitrator,  waa 
not  entitled  upon  final  award  tn  his  favor  to  have 
the  costs  of  the  accountant  taxed  against  the  de- 
fendant, though  the  investigation  and  the  report 
of  the  accountant  to  the  arbitrator  resulted  la 
saving  much  expense.  Nolan  v.  Oopeman,  48  L.  J.. 
Q.B.44,L.R8Q.R84,27  L.  T.  N.  &  7W,  21  Week. 
Bep.  283;  Hawkins  v.  Bigby,  88  L.  J.  a  P.  N.  &  S8B^ 
8  Jur.  N.  8. 1208, 8a  R  N.  &871. 
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they  testify  as  experts,  the  cost  of  crimiDal 
triiufl,  in  cases  where  such  testimoDy  is  needed, 
will  be  much  increased.  In  the  case  at  bar  the 
witness  attended  six  days,  and  claims  $150. 


If  the  legislature  had  intended  that  such  a 
large  class  of  witnesses  Hhould  receive  addi- 
tional compensation,  it  seems  reasonable  to  be- 
lieye  that  some  provision  would  have  been 


Nor  would  a  plaintiff  in  an  action  tor  the  agreed 
price  of  plana  for  a  railway,  who  has  the  ground 
examined  by  enfflneera  and  calls  tbem  as  witDeseea 
to  pro^e  that  the  plans  were  correct,  be  entitled  to 
the  expenses  of  the  Journey  and  surveys  of  the 
engineers,  as  they  are  mere  expenses  of  preparlnfr 
witness  to  give  evidence  and  not  coats  of  litigation 
chargeable  to  the  losing  party.  Small  v.  Batho,  21 
L.  J.  Q.  B.  264, 16  Jnr.  6S»,  1  Bail  Ct.  Gas.  43. 

And  the  eame  rule  was  applied  when  the  defend- 
ant sent  engineera  to  examine  the  ground  to  prove 
that  the  work  was  badly  done,  in  Gravatt  v.  Att- 
wood,  21 L.  J.  Q.  B.  21ft,  1  Bail  Ct.  Gas.  27,  the  court 
allowing  their  costs  of  attendance,  but  rejecting 
the  costs  of  the  Journey  and  surveying. 

So  a  surgeon  could  only  be  allowed  the  usual 
fees  for  attendance  at  the  trial  of  an  indictment 
for  manslaughter  and  not  for  his  fee  for  opening 
the  body  by  order  of  the  coroner.  Rex  v.  Taylor, 
6  0ar.  ftP.aOL 

b.  in  eoMTtt  o/  ehaneery. 

In  courts  of  chancery  the  practice  has  been  to 
allow  expenses  for  qualifying  witnemee  in  taxing 
costs  as  between  party  and  party.  Mackley  r. 
CbUling worth,  46  L.  J.  a  P.IMv.  484.  L.  B.  8  a  P. 
Div.  873, 26  Week.  Rep.  660. 

Order  XL.  Rule  82  of  Chancery  Consolidation 
Orders  of  1860  authorized  the  allowance  of  taxa- 
tion of  costs  between  party  and  party  of  all  such 
Just  and  reasonable  expenses  as  seemed  to  have 
been  properly  incurred  in  procuring  evidence  and 
the  attendance  of  witnesses.   Ibid, 

The  taxing  master  decided  upon  the  sum  to  be 
allowed  to  a  scientiflc  witness  attending  before  an 
examiner  in  equity  in  each  case  according  to  its 
circumstances.  There  was  no  positive  rule  in 
equity  as  to  the  amount.  Smith  y.  Buller,  L.  R. 
19  Eq.  47H.  81  L.  T.  N,  8.  878,  45  L.  J.  Ch.  60,  28 
Week.  Rep.  882. 

And  the  rules  of  taxation  in  force  in  the  com- 
mon-law courts  were  not  binding  upon  courts  of 
equity  though  they  were  regarded  as  a  useful 
guide.  Batley  v.  Kynook.  44  L.  J.  (%.  666,  L.  R.  20 
Bq.682,88L.T.N.S.4K. 

Though  under  the  scale  of  fees  framed  by  the 
eommon-law  judgea  under  16  ft  16  Yict.,  chap.  76. 
practically  the  same  scale  was  allowed  in  courts  of 
chancery  and  of  common  law.    Nokes  v.  Gibbon* 

26  L.  J.  Ch.208,  8  Jur.  N.  8.  282,  5  Week.  Rep.  216. 
Thus  a  fair  claim  for  remuneration  for  loss  of 

time  by  a  medical  witness  attending  during  the 
examination  of  other  witnesses  may  be  paid  to 
him  and  charged  to  the  opposite  party  on  taxation 
of  coets.    Ryan  v.  Dolan,  7  Ir.  Bq.  Rep.  92. 

And  expenses  of  an  expert  properly  employed 
will  not  be  disallowed  merely  because  he  was  not 
called  as  a  witness.  Churton  v.  JPrewen,  16  Week. 
Bep.660. 

So  a  defendant  in  a  patent  suit  was  held  entitled 
to  an  allowance  in  respect  to  the  charges  of  scien- 
tiflc witnesses  not  limited  by  the  rules  of  taxation 
at  common  law  where  the  plaintiffs  after  the 
briefs  were  delivered  but  before  the  hearing  took 
the  common  order  dlsmtssing  their  bill  with  costs, 
Battoy  v.  Kynook,  L.  R.  20  Bq.  682, 44  L.  J.  Gh.  666, 
nL.T.N.8.4K. 

And  an  allowance  to  a  skilled  person  for  deci- 
phering and  translating  ancient  documents  with 
relation  to  the  matters  in  controveray  and  for 
Journeys  and  reports  of  other  experts  upon  dia- 
missal  of  the  bill  with  costs  should  not  be  set  aside 
on  summons  to  review,  especially  where  the  dls- 
missal  was  caused  by  the  evidence  thus  produced. 
Oburton  v.  Frewen,  mpra. 

27  L.  R  A. 


So  an  auctioneer  aummoned  as  a  witness  in  a 
chancery  proceeding  was  held  to  be  entitled  to  re- 
celve  one  guinea  a  day  for  loas  of  time  as  a  profes-  * 
sional  witness  and  flrst-class  railway  fare  from  hia 
residence  to  the  place  of  examination,  and  to  re- 
fuse to  give  evidence  until  a  sufficient  sum  Is  ten- 
dered him,  in  Re  Workingmen's  Mut.  Soc  L.  R.  21 
Ch.  Div.  881, 80  Week.  Rep.  888,  61  L.  J.  Ol  860; 
Wiltshire  v.  Marshall,  W.  N.  1866,  p.  80. 

And  the  daily  fee  allowed  to  a  professional  wit- 
ness on  taxation  between  party  and  party  was  not 
necessarily  limited  to  £8,  8b.  In  this  case  a  fee  of 
£6,  8b.  a  day  was  allowed  to  an  engineer  and  arohi- 
teot  of  eminence  employed  under  direction  of  the 
court.    Robb  v.  Connor,  9  Ir.  Eq.  Rep.  878. 

So  in  Sollery  v.  Flewker,  27  L.  J.  Excb.  U,  it  was 
held  that  the  master  might  disallow  the  claim  of  an 
agent  who  charges  more  than  the  ordinary  charge 
of  a  witness  for  his  attendance  on  a  taxation  be- 
tween attorney  and  client  or  between  attorney  and 
agent  where  there  was  no  reservation  of  the  ques- 
tion or  liability,  unless  there  is  some  special  agrc- 
ment  to  pay  a  reasonable  remuneration,  in  which 
case  it  is  for  him  to  say  what  is  reasonable. 

And  in  Re  Laffltte  ft  Co.  L.  R.  20  Bq.  660,  38 
L.  T.  N.  8.  91, 24  Week.  Rep.  7,  44  L.  J.  Ch.  688,  the 
master  disallowed  the  costs,  charges,  and  expenses 
of  an  accountant  employed  in  an  action  for  breach 
of  contract  of  sale  of  a  business  for  recasting  the 
books  and  balancing  the  profltand  loss  account  for 
many  years  and  translating  and  rendering  the  re- 
sult in  a  supplemental  book  of  account  on  the 
ground  that  it  was  wholly  unnecessary. 

This  case  distinguishes  Smith  v.  Buller,  L.  R.  19 
Bq.  473, 81  L.  T.  N.  8.  873,  46  L.  J.  Ch.  69,  88  Week. 
Rep.  832,  on  the  ground  that  there  was  no  occasion 
for  a  scientiflc  witness  and  that  an  accountant 
could  hardly  be  considered  one. 

c.  The  modem  rule. 

Rule  8  of  TL.  Order  of  Council  of  1876,  adopted 
pursuant  to  the  Judicature  Act  of  1876,  directs  that 
such  reasonable  charges  and  expenses  as  appear  to 
have  been  properly  incurred  in  procuring  evidence 
are  to  be  allowed  on  taxation  of  costs.  Mackley  v. 
Chillingworth.  86  L.  T.  N.  S.  614, 46  L.  J.  C.  P.  Div. 
484.  L.  R.  2  C.  P.  Div.278,26  Week.  Rep.  660. 

This  rule  is  said  to  be  a  reproduction  of  Order 
XL.,  Rule  82  of  Chancery  Consolidation  Orders  of 
I860,  aet  forth  supra,  under  heading.  In  cowrie  of 
eftancery.  See  Mackley  v.  Chillingworth, eupra^  and 
noU. 

It  gives  the  master  a  discretion  as  to  what  allow- 
ances should  be  made  for  the  attendance  of  scien- 
tiflc witnesses  tn  court  untrameled  by  the  old  scale 
of  ohargea.  Tumbull  t.  Janson,  L.  R.  8  C  P.  Div. 
264. 47  L.  J.  C.  P.  884, 28  Week.  Rep.  815. 

Which  discretion  will  not  be  Interfered  with 
without  good  ground  for  so  doing.    iMd. 

And  authorizes  him  to  allow,  for  expenses  of 
procuring  skilled  and  expert  witnesses  and  qualify- 
ing them  to  give  evidence,  such  sum  as  in  his  dis« 
cretlon  he  shall  deem  reasonable  according  to  the 
old  rule  of  the  court  of  chancery.  Mackley  ▼. 
Chillingworth,  euvra. 

Thus  under  that  rule  the  expenses  of  procuring 
surveyors  and  a  builder  to  inspect  a  house  before 
the  trial  of  an  action  between  the  lessor  and  lessee 
thereof  with  avlew  toqualify  them  to  give  evidence 
as  to  Its  state  of  repair  should  be  allowed.    lb\d. 

The  term  **procuring  evidence,**  used  in  Rule  8, 
is  not  confined  to  procuring  the  attendance  of  wit- 
nesses but  Includes  the  going  to  examine  when  the 
thing  in  dispute  is  incapable  of  removal  to  the 
oourt.    llAd,  F.  H.  B. 
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made  for  It  Id  the  statate.  After  ooosideriDg 
the  matter,  we  have  coDcluded  that  under  our 
•tatnte  a  physician  who  testifies  as  an  expert 
In  a  criminal  case  is  not  entitled  to  extra  com- 
pensation from  the  county.  It  is  the  duty  of 
OTery  citizen  to  assist,  within  reasonable  limits. 
In  enforcing  the  criminal  law  of  the  state;  and 
it  is  not  unreasonable  that  he  should  be  re- 
quired, on  behalf  of  the  state,  to  give  such  in- 
formation as  he  may  possess  towaras  the  eluci- 
dation of  any  question  arising  in  a  criminal 
trial,  whether  that  information  be  in  the  na- 
ture of  expert  evidence  or  not.  He  cannot  be 
required  to  make  any  examination  or  prelim- 
inary preparation,  nor  can  he  be  compelled  to 
attend  the  trial,  and  listen  to  the  testimony, 
that  he  may  be  better  enabled  to  give  his  opin- 
ion as  an  expert.  For  any  service  of  this  kind 
he  may  demand  extra  compensation.  But 
•uch  iDformation  as  he  already  possesses,  that 
is  pertinent  to  the  issue,  he  can  be  made  to 

five,  whether  such  information  is  peculiar  to 
is  trade  or  profession,  or  not    There  is  very 
little  probability  of  any  great  hardship  being 


imposed  on  physicians  by  reason  of  this  nik. 
The  subpoenas  for  witnesses  are  under  the  con- 
trol of  the  court,  and,  as  there  are  physicians 
in  almost  any  town  or  village  In  the  state,  it 
cannot  often  be  necessary  for  a  court  to  com- 
pel one  to  attend  beyond  the  limits  of  the 
county  in  which  he  practices,  for  the  purposes 
of  testifying  as  an  expert,  unless  he  is  also  a 
witness  to  other  facts  material  to  the  case. 
The  appellant  did  not  ask  Uie  court  to  ex- 
cuse him  on  the  ground  that  it  was  anv  special 
hardship  for  him  to  attend  and  testify  in  said 
cause.  He  only  claimed  extra  compensation 
for  the  reason  that  he  testified  as  an  expert 
In  giving  the  state  the  benefit  of  such  informa- 
tion as  he  possessed,  he  performed  a  servica 
which  every  citizen  may  be  required  to  render 
for  the  public  good.  In  the  absence  of  a  stat- 
ute allowing  it,  the  only  compensation,  beyond 
the  usual  witness  fees,  a  physician  who  thus 
testifies  can  get,  is  that  approbation  which 
comes  to  all  who  "have  done  the  state  some 
service."  Finding  no  error,  ihs  Judgnuni  ^ 
the  Oircuit  Oourt  u  affirmed 
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The  rlflfht  to  »  Jury  trial  on  afipeal 
fiN»a  »  Juatlee  of  tbo  poaoe  or  a  polioe 
Jostloe,  with  an  absolutely  free  and  untnm- 
meled  riirbt  to  such  appeal,  satisfies  a  oonstitu- 
tioniil  provision  that  '*a  man  hath  a  rlflrbt  .  •  • 
to  a  speedy  trial  by  an  impartial  Jury**  in  a 
erlmfnal  case,  at  least  when  the  accused  has  the 
riffht  to  elect  whether  he  will  be  tried  in  the 
first  instance  before  the  Justice  or  in  the  higher 
oourti 

Utabruaryli,mBw> 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  release  of  petitioner  from  the 
custody  of  defendant,  the  sergeant  of  Rich- 
mond, to  which  he  had  been  committed  for 
violation  of  a  city  ordinance.    R^fiued, 

The  facts  are  stated  in  the  opinion. 

Mewr$,  Coalter  ft  Wiae  and  Charles 
W.  Dunaton  for  petitioner. 

Mr.  R.  T«7lor  Seott*  Atty-Oen.,  for  re- 
spondent: 

The  arffument  and  authorities  relied  upon 
by  respondent  will  be  found  in  15  L.  R  A.  p. 
442,  in  connection  with  the  case  of  MiUer  v. 
OammonvieatlK, 

Keith*  P.,  delivered  the  opinion  of  the 
court: 

John  Brown  filed  a  petition  complaining 
that  he  was  unlawfully  detained  in  custody 
by  Charles  H.  Epps,  Serjeant  of  the  city  of 

NoTB.->For  Jury  trial  on  appeal  as  satisfying  the 
constitutional  right  to  trial  by  Jury,  see  nou  to 
Miller  ▼.  Com.  (Tn.)  15  Lb  R.  A.  441,  which  case  Is 
disapproved  tf  not  overruled  by  the  present  de- 

cisioo. 
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Richmond,  and  praying  for  a  writ  of  habeas 
corpus  from  this  court,  which  was  awarded. 
The  Serjeant  answers  that  he  holds  Brown  by 
virtue  of  a  mittimus  from  J.  J.  Crutchfield, 
police  justice  for  the  ci^  of  Richmond, 
which  is  appended  to  the  return,  and  nuide 
a  part  thereof.  Brown,  by  counsel,  demurs 
to  this  return  as  insufficient  in  law,  and  for 
cause  of  demurrer  claims  that  section  4106  of 
the  Code  of  Virginia  of  1887  (as  amended  by 
Acts  Leg.  1898-94,  p.  480)  and  sections  4107 
and  4108  of  the  Code  are  null  and  void,  as 
being  repugnant  to  section  10  of  article  1 
of  the  Constitution  of  Virginia,  which  de- 
clares "that  In  all  capital  or  criminal  prose- 
cution a  man  hath  a  right  to  demand  the 
cause  and  nature  of  his  accusation,  to  be  con- 
fronted with  his  accusers  and  witnesses,  to 
call  for  evidence  in  his  favor,  and  to  a  speedy 
trial  by  an  impartial  jury  of  his  vicinage, 
without  whose  unanimous  con^nt  he  cannot 
be  found  guilty ;  nor  can  he  be  compelled  to 

give  evidence  against  himself ;  tJiat  no  man 
B  deprived  of  bis  liberty,  except  by  the  law 
of  the  land  or  the  Judgment  of  his  peers.* 
The  case  of  MiUer  v.  u>m.,  reoorted  in  88 
Va.  618,  16  L.  R.  A.  441,  was  decided  upon 
the  law  as  set  out  in  sections  4106-4108  of  the 
Code,  and  the  amendment  to  section  4106 
found  in  Acts  Asaem.  189&-94,wa8  designed 
to  cure  the  defect  which  this  court  declared 
to  exist  in  that  section  on  account  of  its  re- 
pugnancy to  the  constitutional  provision  just 
quoted.  The  amendment  consists  in  insert- 
ing after  the  words  **  conservators  of  the 
peace"  the  words,  "whenever  the  person 
charged  with  any  of  the  offenses  hereinafter 
mentioned  elects  to  be  tried  by  such  jus- 
tice,** so  that  the  act  now  reads:  "The  sev- 
eral police  justices  and  justices  of  the  peace 
of  this  commonwealth.  In  addition  to  the  ju- 
risdiction exercised  by  them  as  conservators 
of  the  peace,  whenever  any  of  the  persons 


See  also  38  L.  R.  A.  228. 
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hereinafter  mentioned  elects  to  be  tried  by 
such  justice*  shall  have  concurrent  jurisdic- 
tion  with  the  county  and  corporation  courts 
of  the  state  of  all  cases  of  assault  and  battery 
not  felonies,  petit  larceny,"  etc.  Counsel 
for  the  petitioner  contends  that  this  amend- 
ment does  not  cure  the  vice,  and  therefore  it 
will  be  proper  to  examine  first  into  the  true 
construction  of  the  statute  prior  to  its  amend- 
ment, and  then  to  consider  the  e£fect  of  the 
words  introduced  by  the  legislature  in  the 
amendment  referred  to. 

Cases  involvinff  the  lurlsdiction  of  justices 
of  the  peace  under  this  and  similar  statutes 
have  b^n  frequently  before  this  court,  and 
in  every  instance,  save  in  the  case  of  Afiller 
V.  Com.,  ntpra,  the  validity  of  the  judgment 
based  on  the  statute  has  been  unheld.  Bee 
Thomas*  Case,  22  Gratt.  912 ;  Bedd*s  Case,  24 
Gratt.  618;  Wolcertan  v.  Com.  75  Va.  910; 
and  Harrison  v.  Com.  81  Va.  491.  Inasmuch, 
however,  as  it  does  not  appear  that  the  con- 
stitutional question  here  under  consideration 
was  presented  to  the  court  in  any  of  those 
cases,  it  is  contended  that  they  are  not  au- 
thorities binding  upon  us,  and  it  is  conceded 
that  their  weight  as  authority  is  impaired 
for  the  reason  stated.  It  does  appear,  how- 
ever, that  the  question  of  jurisdiction  was 
considered  by  the  court,  and,  indeed,  under- 
lies the  exercise  of  jurisdiction  by  all  courts 
in  all  cases,  whether  specifically  presented 
or  not ;  so  that,  where  it  appears  that  courts 
of  all  grades  in  the  state  from  justices  of  the 
peace  to  this  court  have  gone  on  uninter- 
ruptedly for  many  years  to  exercise  jurisdic- 
tion under  a  statute,  and  that  during  all  that 
time  there  has  been  no  doubt  entertained  nor 

Suestion  raised  as  to  the  constitutionality  of 
le  law,  when  all  this  has  been  done  in  the 
presence  of  an  able  and  inquisitive  bar,  a 
strong  presumption  is  raised  that  the  attack 
has  not  been  made  upon  the  constitutionality 
of  the  law,  because,  in  the  judgment  of  the 
courts  and  of  the  profession,  no  such  ground 
of  objection  existed.  The  same  class  of  cases 
has  been  considered  in  our  sister  states,  nota- 
bly in  the  cases  of  Jones  v.  Bobbins,  8  Gray, 
829 ;  Shafsr  v.  Mumma,  17  Md.  881,  79  Am. 
Dec.  656;  Beers  v.  Beers,  4  Conn.  585,  10 
Am.  Dec.  186;  Moundmlie  v.  Fountain,  27 
W.  Va.  205;  Emporia  v.  Volm^,  12  Kan. 
622 ;  Wongy,  Astoria,  18  Or.  538 ;  Mo<yre  v. 
StaU,  22  Tex.  App.  117;  Byers  v.  Com.  42 
Pa.  89 ;  McOinnis  v.  8tate,  9  Humph.  48,  49 
Am.  Dec.  697.  The  states  whose  decisions 
are  here  quoted  base  their  Jurisprudence  upon 
the  common  law  derived  from  the  same  foun- 
tains from  which  ours  flows,  and  their  decis- 
ions, which  are  evidence  of  the  common  law 
among  them,  are  strongly  persuasive,  at 
least,  of  the  common  law  as  it  exists  here. 
Contemplating  for  a  moment  the  situation  in 
the  colonies  at  the  time  of  the  Revolution, 
we  find  that  the  evils  complained  of  by  them 
were  the  same,  the  means  taken  to  redress 
them  and  guard  against  their  recuirence  were 
identical ;  therefore  their  adjudications  are 
entitled  to  great  influence  in  the  construction 
of  similar  statutes  in  our  own  states.  In 
some  of  the  cases  cited  prosecutions  were  for 
petit  larceny,  in  some  for  keepine  houses  of 
111  fame,  and  in  others  for  leas  senous  viola- 
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lions  of  the  law.    The  case  from  22  Tex. 
App.  is  a  verv  curious  one  in  this :  that  the 
court  reversed  the  iudgment  of  the  lower 
court  because  it  had  compelled  the  accused 
to  go  before  a  jury  when  the  statute  author- 
ized a  trial  by  a  court  without  a  jury,  and 
the  prisoner  had  demanded  to  be  tried  in  ac- 
cordance with  the  statute.    The  Texas  con- 
stitution is  almost  identical  in  its  terms  with 
ours.    The  offense  charged  there  was  an  ag- 
gravated assault  and  battery  and  the  court 
was  unanimous.    The  principle  of  all  these 
cases  is  that  a  statute  which  confers  jurisdic- 
tion upon  a  justice  of  the  peace  to  try  such 
offenses  as  are  embraced  in  section  4106  of 
the  Code  are  constitutional,  provided,  by  a 
simple  procedure,  a  trial  by  a  jury  can  be 
had  on  appeal  to  a  higher  court.     8  Am.  i^ 
Eng.  Encyclop.  Law,  p.  781,  and  4  Am.  & 
Eng.   Encyclop.    Law,   pp.   812,   818.     The 
law  is  so  stated  by  Bishop  on  Criminal  Pro- 
cedure, §  898 ;  Sedgw.  Stat.  &  Const.  Law, 
chap.  497.     In  the  case  under  consideration, 
not  only  is  the  procedure  simple,  but  it  is 
an  absolutely  free  and  unfettered  right  of 
appeal.     The  prisoner  is  brought  before  the 
justice.     The  warrant  makes  known  to  him 
the  cause  and  nature  of  the  accusation  against 
him.     He  is  confronted  with  accusers  and 
witnesses.     He  is  permitted  to  call  for  evi- 
dence in  his  favor.     He  is  not  compelled  to 
give  evidence  aeainst  himself,  and  a  judg- 
ment is  rendered  against  him.     If  he  feels 
that  that  judgment  is  just,  he  submits  to  it ; 
if  aggrieved  by  it,  he* appeals;  and  by  the 
assertion  of  his  rieht  of  appeal  the  whole 
force  and  effect  of  the  judgment  is  destroyed. 
That  which,  by  his  assent,  implied  from  his 
silence,  would  have  been  a  final  judgment, 
pleadable  in  bar  to  any  future  prosecution  for 
the  same  offense,  has,  by  his  act,  become  of 
no  effect,  and  he  stands  as  free  as  before  his 
arrest,  subject  only  to  the  requirement  that 
he  must  give  bond  for  his  appearance  in  the 
appellate  court.    Now,  what  is  the  substance 
of  all  this?    Does  not  the  determination  of 
the  defendant — in  which  determination  he  is 
an  absolutely  free  agent — whoUyset  at  naught 
the  judgment  just  rendered  against  him,  and 
transfer  the  controversy  to  another  forum, 
and  convert  the  proceedings  before  the  jus- 
tice into  a  proceeding  preliminary  to  a  trial 
which  is  thereafter  to  take  place  in  the  ap- 
pellate court,  and  devest  it  of  all  similitude 
to  a  final  trial?    It  seems  to  me  that,  looking 
to  the  reality,  and  not  the  form,  of  things, 
to  their  substance,  and  not  to  the  names  by 
which  they  are  called,  that  is  the  conclusion 
to  which  we  are  inexorably  driven.     Follow 
the  accused  one  step  further,  when  in  obedi- 
ence to  his  recognizance,  he  presents  himself 
before  the  trial  court,  under  section  4108,  and 
there  we  find  that  the  language  of  the  stat- 
ute is,  "The  accused  shall  be  entitled  to  a 
trial  by  a  jury  in  the  same  manner  as  if  he 
had   been  indicted  for  the  offense   in  said 
court ;"  that  is  to  say,  he  has  the  same  guar- 
anties thrown  around  him  to  secure  to  him 
a  fair  trial  by  an  impartial  jury  as  is  given 
to  all  other  persons  accused  of  crime,  and  ho 
staiids  before  that  Jury  innocent  until  his 
guilt  is  proved.     But  it  is  said  that  the  pris- 
oner is  entitled  to  a  speedy  trial,  and  in  the 


878 


YlBQINIA  SOFREMB  Ck)UBT  OF  AfPBALS. 


MiOer  Ckm,  so  often  cited  from  88  Va.  the 
word  **  speedy"  would  seem  to  be  considered 
as  equivalent  to  ''immediate/  which  would 
have  a  tendency  to  limit  the  discretion  of 
the  legislature  in  prescribing  tiie  stages 
through  which  a  prosecution  should  pass  from 
the  arrest  to  the  conviction  of  the  prisoner. 
I  do  not  understand  the  word  to  have  been 
so  used  in  the  constitutional  provision  which 
is  now  being  inquired  into. 

Up  to  a  recent  date  the  procedure  in  the 
enforcement  of  criminal  law,  beginning  with 
the  arrest  of  the  accused,  and  oassing  through 
the  various  stages  to  his  final  trial  before  a 
Jury,  has  been  more  elaborate,  and  therefore 
more  dilatory,  than  at  present.  Until  re- 
cently the  initial  step  was  either  the  warrant 
of  arrest  from  the  justice  of  the  peace,  or  a 
bench  warrant  from  a  court,  issued  upon  an 
information,  or  upon  a  presentment  or  in- 
dictment of  a  grand  jury.  The  office  of  the 
bench  warrant  was  to  cause  the  apprehension 
of  the  accused,  who  was  then  to  be  taken 
before  a  justice  of  the  peace  to  be  examined. 
By  the  justice  he  was  sent  on  to  an  examin- 
ing court,  and  by  the  examining  court  was 
acquitted  or  remanded  for  trial.  Compare 
this  elaborate  procedure  with  the  simplicity 
of  the  present  day.  The  accused  is  arrested, 
is  examined  by  a  justice,  is  sent  to  a  grand 
jury,  and  is  then  put  upon  his  trial ;  or,  if 
the  prosecution  begins  with  the  indictment 
or  presentment,  he  Is  tried  at  once,  without 
an  examination  before  a  justice.  The  ut- 
most simplicity  prevails,  while  every  con- 
stitutional right  is  carefully  preserved,  and 
the  prisoner  is  secured  a  **  speedy  trial  before 
an  impartial  jury  of  his  vicinage,  without 
whose  unanimous  consent  he  cannot  be  found 
guilty."  To  mv  mind,  the  legislature  has 
taken"^  ample  ana  most  satisfactory  steps  to 
secure  to  the  accused  his  constitutional  ri^ht 
of  a  "speedy  trial,"  not  by  limiting  or  con- 
fining the  legislation  as  to  the  mode  of  pro- 
cedure by  which  it  has  been  thought  wise 
to  euard  at  once  the  rights  of  the  prisoner 
and  the  interests  of  the  commonwealth,  but 
by  providini?  that  there  shall  be  no  undue 
delay  in  taking  the  successive  steps  in  the 

f procedure.  Thus,  in  section  4001  the  accused 
s  discharged  from  imprisonment  **if  a  pre- 
sentment, indictment,  or  information  be  not 
found  or  filed  against  him  before  the  end  of 
the  second  term  of  the  court  at  which  he  is 
held  to  answer,"  unless  the  failure  is  due  to 
certain  causes  set'  out  in  the  statute,  and 
which  need  not  be  here  enumerated;  and, 
"if  he  be  charged  with  a  felony  he  shall  be 
forever  discharged  if  four  terms  of  the 
county,  corporation  or  hustings  court  shall 
pass  without  a  trial,"  unless  the  failure  to 
try  be  for  reasons  specified  in  the  statute, 
and  which  must  be  made  to  appear  of  record. 
These  are  means  which  the  legislature  has 
thought  sufficient  to  secure  a  "speedy  trial" 
within  the  meaning  of  the  constitution  ;  that 
is,  a  trial  without  delav.  If  it  be  said  that 
the  statute  last  cited  refers  only  to  felonies, 
the  replv  Is  that  that  statute,  almost  in  its 
present  form,  may  be  traced  back  to  the  birth 
of  our  constitutions,  and  gives  much  color 
to  the  idea  that  runs  through  many  adjudged 
cases  that  the  protection  of  the  constitutions 
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was  intended  only  to  apply  to  the  graver 
classes  of  offenses,  such  as  treason  and  fel- 
ony. 

I  should  have  no  difficulty  in  declaring 
section  4106  of  the  Code  of  1887  constitu- 
tional were  it  a  case  of  first  impression ;  but, 
as  I  before  observed  that  statute  came  under 
judgment  before  this  court  in  the  very  recent 
case  of  MiUer  v.  Com,,  Judge  Lewis  deliver- 
ing the  opinion,  and  was  held  to  be  repug- 
nant to  tne  constitutional  provision  above 
cited.  I  entertain  for  the  learned  Judge 
who  delivered  that  opinion  the  greatest  re- 
spect, and  I  differ  from  him  with  a  moat 
unaffected  distrust  in  the  correctness  of  my 
own  judgment;  and  when  his  position  ap- 
pears to  be  fortified  by  the  Supreme  Court 
of  the  United  Statea,  always  entitled  to  the 
highest  consideration,  ana  its  force  in  this 
case  heightened,  to  me  at  least,  by  the  esti-  • 
mation  in  which  I  hold  the  Justice  who  de- 
livered its  opinion  in  CaUan  v.  WiUon^  127 
U.  S.  640,  82  L.  ed.  228,  I  feel  that  distrust 
greatly  intensified.  ChUan  v.  WU^on  passes 
upon  the  constitutionality  of  an  act  of  con- 
gress which  conferred  upon  the  ptolice  Jus- 
tices of  the  District  of  Columbia  powers 
very  similar  to  those  nanted  justices  of  the 
peace  by  section  4106,  but  there,  to  my  mind, 
the  similarity  between  the  two  cases  ends. 
The  Constitution  of  the  United  States  is  a 
source  and  grant  of  power  to  the  oongreas  of 
the  United  States.  It  is  an  enabling,  and 
not  a  restraining,  instrument  Congress  can 
do  nothing  except  what  the  constitution,  ei- 
ther directly  or  by  reasonable  construction, 
authorizes  it  to  do ;  while  the  legislature  ol 
Virginia  possesses  all  legislative  power  not 
prohibited  by  the  fundamental  law.  By  the 
Constitution  of  the  United  States  (article  S, 
sec.  2,  subsec.  8)  it  is  declared  that  "the 
trial  of  all  crimes  except  in  cases  of  impeach- 
ment shall  be  by  a  Jury. "  A  Jury,  therefore, 
is  an  essential,  an  indispensable  requisite, 
an  integral  part  of  every  court  held  under 
the  authority  of  the  government  of  the  United 
States  for  the  trial  of  all  crimes.  There  can 
be  no  trial  in  those  courts  of  a  person  accused 
of  crime  without  a  jury,  bv  virtue  of  the 
plain    and    unambiguous    language    above 

a  noted.  The  presence  of  a  Jury  becomes, 
len,  a  jurisdictional  question,  and  Justim 
Harlan  was  well  warranted  in  saying  in 
Oallan  v.  WiUon  "that  a  judgment  of  con- 
viction not  based  upon  a  verdict  of  guilty 
by  a  jury  is  void,"  under  the  laws  of  the 
United  States.  The  case  of  CaUan  v.  WiUan 
refers  also  to  article  6  of  the  Amendments  of 
the  Constitution,  and  the  learned  judge  seems 
to  find  a  sufficient  support  for  the  conclusion 
reached  in  the  language  there  used,  which 
is  as  follows :  "  In  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law, 
and  to  be  informed  of  .the  nature  of  the  ac- 
cusation, to  be  confronted  with  the  witnesses 
against  him,  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor,  and  to  have 
the  assistance  of  counsel  for  his  defense." 
It  may  be  well  to  inquire  hers  why  the  sixth 
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4imendnient  to  the  constitution  was  adopted. 
Certainly  it  was  not  necesrary  in  order  to 
secure  a  trial  by  a  jury ;  that  had  already 
4)een  done,  as  we  have  seen,  by  article  8, 
sec.  2j  Bubsec.  S,  of  the  Constitution,  as 
originally  framed,  in  language  plain  and 
•emphatic.  "The  trial  of  all  crimes  except 
4n  cases  of  impeachment  shall  be  by  a  jury" 
is  the  direct  and  positive  mandate  of  article 
•8,  sec.  2,  subsec.  8,  while  the  sixth  amend- 
ment savs  **that  in  all  criminal  prosecutions 
«  man  shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury ;"  the  pro- 
vision first  quoted  putting  it  beyond  the 
power  of  confess  to  create  a  court  for  the 
trial  of  criminal  offenses  without  a  jury, 
while  the  language  of  the  amendment  recog- 
nizes the  rii^ht  of  the  accused  to  the  enjov- 
<nent  of  a  trial  by  a  jury,  a  right  which  he 
could  waive  if  congress  saw  fit  by  law  to 
permit  him  to  do  so  and  this  amendment 
«tood  alone.  He  could  waive  the  ri^ht  ei- 
ther expressly  or  by  conduct  upon  his  part 
necessarily  implying  a  purpose  to  do  so. 
The  sixth  amendment,  therefore,  could  not 
liave  been  intended  to  secure  a  trial  by  a 
Jury. 

It  is  equally  certain  that  it  was  not  the 
intention  of  those  who  insisted  on  its  adop- 
tion to  weaken  or  impair  the  right  of  trial 
by  a  jury.  The  motive  for  its  adoption  is 
therefore  to  be  looked  for  In  tlie  other  pro- 
visions of  the  amendment.  For  instance, 
that  the  accused  shall  enjoy  the  right  to  a 
jury  trial  in  the  state  or  district  in  which 
the  crime  shall  have  been  committed,  which 
<iiBtrict  shall  have  been  previously  ascer- 
tained by  law;  the  right  to  be  confronted 
with  witnesses  against  him;  to  have  com- 
pulsory process  for  obtaining  witnesses  in 
his  favor ;  and  to  have  the  assistance  of  coun- 
flel  for  his  defense.  It  was  to  imbed  those 
eights  into  the  organic  law — ^rights  not  less 
sacred  than  that  of  a  trial  by  jury ;  rights, 
indeed,  necessary  to  the  complete  enjoyment 
of  all  the  benefits  of  a  trial  by  jury — that  the 
«ixth  amendment  was  adopted.  It^does  not 
-alter  or  affect  in  any  way  the  construction 
of  article  8,  sec.  2,  subsec.  8.  It  is  a  part 
of  the  constitution,  it  is  true,  entitled  to  the 
flame  weight  as  other  provisions  of  the  con- 
stitution, ''to  be  construed  snd  applied  in 
harmony  with  all  the  provisions  of  that  in- 
'Strument.'*  Bee  Poindexter  v.  Oreenhavo,  114 
U.  8.  28tf,  29  L.  ed.  191.  The  language  of 
our  bill  of  rights  differs  from  each  and  both 
of  these  provisions.  It  does  not  declare  that 
^tfae  trial  of  all  crimes  shall  be  by  a  jury ;" 
it  does  not  declare  that  **the  accused  shall 
onjoy  the  right  to  a  trial  by  an  impartial 
Jur^',"  but  its  language  is  ''that  a  man  hath 
a  right  to  a  speedy  trial  bv  an  impartial 

Jury,  "—that  is,  he  has  a  legaf  claim  to  a  trial 
ly  a  juiy.  A  trial  bv  a  jury  is  his  privi- 
lege. The  existence  of  the  presence  of  a  jury 
is  not  made  a  jurisdictional  fact  without 
which  a  court  is  not  duly  organized  for  the 
-trial  of  criminals,  as  is  the  case  in  all  courts 
of  the  United  States. 

Hitherto  I  have  considered  this  case  upon 
-the  law  as  found  in  the  Code  of  1887,  and  it 
has  seemed  to  me  that  prisoners  had  not  been 
denied,  under  the  law  as  it  then  existed,  any 
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of  their  constitutional  rifchts ;  that  the  pro- 
ceeding against  them  before  the  justice  was 
in  the  nature  of  the  jurisdiction  exercised  by 
an  examining  court,  unless  acquiesced  in  by 
them,  and  it  was  merely  a  preliminary,  and 
not  an  unreasonably  dilatory  preliminary,  to 
the  final  trial  by  jury,  to  which  the  prisoner 
had  a  free  and  unfettered  right,  with  every 
guaranty  and  protection  thrown  around  him 
to  enable  him  to  submit  his  case  to  an  im- 
partial jury  of  his  country;  that,  in  its  es- 
sence, the  judgment  of  the  justice  rested 
upon  the  implied  assent  of  the  accused,  be- 
cause one  word  of  objection  upon  his  part 
annulled  the  judgment  rendered,  and  tmns- 
ferred  the  controversy  to  another  forum ;  and 
I  have  been  constrained  to  the  conclusion  that 
this  statute  in  no  wise  denied  or  abridged 
the  constitutional  rights  of  the  citizen.  If 
this  effect  is  to  be  attributed  to  the  failure 
upon  the  part  of  the  prisoner  to  make  objec- 
tion to  the  exercise  of  the  jurisdiction  by  the 
justice  by  appealing  therefrom,  a  fortiori 
would  his  express  election  to  be  tried  by  the 
justice  have  that  effect.  That  a  prisoner 
may  waive  many  of  his  constitutiounl  rights 
is  beyond  a  doubt.  The  right  to  a  trial  by 
a  jury  is  only  one  among  tfie  several  rights 
enumerated  in  section  10  of  article  1  of  the 
Constitution.  They  all  stand  upon  an  equal 
footing.  They  are  all  necessary  to  the  com- 
plete enjoyment  of  that  personal  liberty 
which  is  our  birthright,  ana  which  it  is  the 
duty,  not  only  of  the  courts,  but  of  everv 
citizen,  to  jealously  guard.  They  are  all 
designed,  the  one  not  more  than  the  other, 
to  safeguard  the  accused  in  all  criminal  pros- 
ecutions, so  that  no  man  mav  '^be  deprived 
of  his  liberty  except  by  the  law  of  the  land 
or  the  judgment  of  his  peers."  He  cannot 
be  compelled  to  give  evidence  against  him- 
self, and  the  law  which  would  require  him 
80  to  do  would  be  unconstitutional.  And 
yet  it  is  clear  that  he  may  waive  this  im- 
munity. See  CulUn's  Com,  24  Qratt.  624. 
And  so,  also,  it  is  declared  by  text- writers 
and  adjudged  cases  that  a  prisoner  charged 
with  a  mi^emeanor  may  waive  a  trial  by  a 
jury,  where  the  waiver  is  expressly  author- 
ized by  the  legislature.  I  therefore  have  no 
difficulty  in  holding  that  the  act  as  it  now 
stands  is  constitutional.  It  is  for  those  who 
question  the  validity  of  the  statute  to  show 
that  it  is  invalid.  It  is  not  denied  that  there 
is  a  stron.?  presumption  in  favor  of  the  con- 
stitutionality of  the  law,  and  in  every  case, 
if  the  law  admits  of  two  constructions,  by 
one  of  which  its  constitutionality  may  l>e 
sustained,  while  upon  another  it  would  be 
declared  unconstitutional,  the  courts  are  held 
down  to  accept  that  construction  which  main- 
tains its  validity.  It  is  said  ''that  to  accord 
to  the  accused  a  right  to  be  tried  by  a  jury 
in  an  appellate  court  after  he  has  been  once 
fairly  tried  otherwise  than  by  a  jury  in  a 
court  of  original  jurisdiction,  and  sentenced 
to  pay  a  fine,  or  be  imprisoned  for  not  psv* 
ing,  does  not  satisfy  the  requirement  of  tne 
constitution. "  This  language  is  used  by  JuB' 
ties  Harlan  in  the  case  of  Callan  v.  wilatm^ 
and  is  cited  with  approval  by  Jndge  Lewis 
in  MiU&r  v.  Gam, ,  88  Va.  618,  15  L.  R.  A, 
441.     For  the  reasons  already  given  I  do  not 
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eoDBldei  this  judgment  «8  authority  in  con- 
struing the  congtitution  of  Virginia,  and  I 
must  say,  also,  that  to  my  mind  it  does  not 
ahow  a  full  appreciation  of  the  value  of  a 
jury  as  an  instrumentality  in  the  administra- 
tion of  justice.  Lon^  experience  with  juries 
has  satisfied  me  that  all  the  encomiums  passed 
upon  them  have  done  them  no  more  than  jus- 
tice, but,  if  it  be  true  that  the  judgment  of 
the  justice,  rendered,  it  may  be,  upon  other 
evidence  than  that  adduced  before  them,  in 
the  face  of  the  law  which  requires  them  to 
try  the  prisoner  as  though  upon  an  indict- 
ment, and  to  consider  him  innocent  until  he 
is  proven  guilty ;  if  I  say,  in  the  face  of  that 
plain  duty  under  the  law,  a  jury  is  so  easily 
swayed  and  influenced  in  its  judgment,  and 
is  so  incapable  of  being  controlled  by  the 
law  and  evidence  before  them, — then  my  es- 
timate of  the  value  of  jury  trials  must  be 
reconsidered.  My  experience,  however,  is 
that,  while  juries  have  faults,  those  faults  do 
not  lie  in  the  direction  of  ready  subservience 
to  authority.  They  are  very  mudi  more 
apt  to  disregard  the  direct  instructions  of  the 
court  presiding  at  the  trial  than  to  attribute 
any,  even  the  slightest,  weight  to  the  judg- 
ment of  the  justice.  But,  even  if  it  were 
80,  grant  that  the  jur^  is  prejudiced  by  the 
judgment  of  the  justice,  is  that  the  fault  of 
the  law  f  The  law  declares  that  the  prisoner 
shall  not  be  so  prejudiced.  If  a  jury,  in 
disregard  of  the  law,  visits  upon  the  prisoner 
the  consequences  of  the  judgment  from  which 
Jie  has  appealed,  it  is  duo,  not  to  any  vice  in 


the  law,  but  to  the  infirmity  of  human  ii«t- 
ure ;  but  I  think  those  who  nave  had  a  large- 
experience  with  juries  would  be  ready  to 
acquit  them  of  any  such  imputation,    and 
would  decline  to  share  the  distrust  in   the- 
integrity,  intelligence,  and  impartiality  of 
juries  manifested  by  those  who  indulge  the 
apprehension  which  seems  to  be  indirectly 
expressed  in  the  panieraph  last  quoted  from^ 
Callan  v.    Wihon,    The  former  conviction^ 
could  not  be  said  to  constitute  an  impair- 
ment  of  the  right  of  trial  hj  jury,  unlew  it 
worked  a  prejudice  to  the  prisoner ;  and  with. 
a  free  and  unfettered  appeal  to  a  jury   it 
could  work  no  prejudice  to  the  accused  un- 
less the  jur^,  recreant  to  its  sworn  duty  under 
the^law,  disregarding  the  plain  mandate  of 
the  statute,  heedless  of  the  instructions  of 
the  court,  should  try  him,  not  upon  the  lair 
and  evidence  before  them,  but  upon  the  judg- 
ment of  the  justice  which  had  been  annulled 
and  effaced.    This  apprehension  appears  to- 
me to  be  strained  and  fanciful  in  the  ex- 
treme, and  must  rest  as  its  ultimate  support 
upon  a  distrust  in  the  integrity  of  that  tri- 
bunal which  has  been  for  centuries  rei^arded 
as  the  great  bulwark  of  the  liberties  and  im- 
munities of  the  citisen  against  encroachment 
from  any  quarter.     A  weak  defense  it  would 
prove  were  it  so  ignorant,  so  feeble,  or  so- 
corrupt. 

We  are  therefore  of  opinion  that  t?ie  writ  cf 
habeas  corpus  should  be  denied,  and  that  the 
prisoner  should  t)e  remanded  to  the  custody 
of  the  Serjeant  of  the  city  of  Richmond. 
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Nannie  SHIELDS,  Appt., 

«. 

LOUISVILLE  &  NASHVILLE  R.  CO. 
(Two  Cases). 

The  obatruetion  of  »  highway  by  an  ez- 
eorsion  train  on  a  side  track  is  not  the  proxi- 
mate cause  of  injury  to  travelers  on  the  high- 
way from  insulting  and  terrifying  misconduct 
of  the  passengers  on  such  traio,  or  of  another  in- 
Jury  received  In  Jumping  from  their  buggy  in 
fear  of  being  turned  over  when  passing  over  a 
rough  road  in  the  dark,  which  was  made  neces- 
sary by  the  delay. 

*  (March  9, 180S.) 

APPEALS  by  plaintiffs  from  Judgments  of 
the  Circuit  Couit  for  Spencer  County,  in 
favor  of  defendant  in  actions  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 
l*he  facts  are  stated  in  the  opinion. 

Nom.— The  relation  of  an  obstruction  to  a 
crossing  as  the  proximate  cause  of  an  injury  re- 
sulting is  illustrated  also  in  Chioairo  &  N.  W.  R. 
Qo.  V.  Prescott  (C.  C.  App.  8th  C.)  23  L.  R.  A.  654. 

As  to  llabliity  in  general  for  obstruction  of 
crossings  see  also  Selllck  v.  Lake  Shore  ft  IL  8.  B. 
Co.  (Mich.)  18  L.  R.  A.  164.  and  naU, 
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Mr.  G.  G.  Gilbert,  for  appellants: 

This  obstruction  of  the  public  highway 
a  public  nuisance. 

LouisHUe  db  N,  R,  Co.  v.  (km.  18  Bush.  888; 
TenneMee  d  A.  B.  Go,  v.  Adams,  8  Head,  596; 
Angel  v.  Pennsylvania  R.  €h,  38  N.  J.  Eq.  58. 

Plaintiffs  were  especially  damaged  and  may 
sue. 

6  Lawson,  Rights,  Rem.  &  Pr.  §  2959.  and 
cases  cited;  Wood,  Nuisances,  p.  786,  and 
cases  cited. 

The  special  damage  if  it  exists  need  not  be 
considerable  to  enable  him  who  suffers  to  have 
an  injunction  against  a  nuisance. 

Forty  Second  Street  d  G.  Street  Ferry  R  Co^ 
V.  Thirty-Fourth  Street  R  Co.  20  Jones  &  S. 
252,  MiUs  V.  Hall,  9  Wend.  815,  24  Am.  Dec. 
160. 

Where  the  nuisance  is  proved  the  law  im- 
ports damans  and  nominal  damages  are  re- 
coverable without  proof. 

6  Lawson,  Rights,  Rem.  &  Pr.  §  2978; 
Lippincott  v.  Lasher,  44  N.  J.  Eq.  120;  Blli^ 
V.  Kansas  City,  Bt,  J.  d  0,  B.  B,  Co,  63  Mo. 
181,  21  Am.  Rep.  486;  Baltimore  d  P.  B,  Co. 
V.  Fffth  Baptist  Church,  108  U.  S.  317, 27  L.  ed. 
789;  Duncan  v.  Hayes,  22  N.  J.  Eq.  26;  Bhode^ 
V.  Dunbar,  57  Pa.  275.  98  Am.  Dec.  221;  David- 
son V.  Isham,  9  N.  J.  Eq.  186;  Dennis  v.  Eek- 
hardt,  8  Grant,  Cas.  890. 

Nominal  damaees  should  have  been  awarded 
to  appellants  at  m  events. 
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It  Is  sufficfent  to  thow  th€  violation  of  the 
right. 

Bowarth  ▼.  Brand,  1  Daoa,  877;  Paul  t. 
Skuon,  32  Vt.  281,  64  Am.  Dec.  75;  Brent  v. 
KimbaU,  80  111.  311,  U  Am.  Rep.  85;  Hood  v. 
Palm,  8  Pa.  289;  Seat  y.  Mordand,  7  Humph. 
675. 

Wbeoeyer  the  common  law  gives  a  right  or 
piohibiti  any  injurj  it  also  gives  a  remedy  by 
action. 

Bedgw.  Damages,  p.  29;  8  Bl.  Ck>m.  chap. 
8,  p.  12a 

The  plaintiffs  have  shown  special  inJuiT- 

Carl^  V.  Laneagter^  5  Ey.  L.  Rep.  40;  Ootby 
▼.  Oweniboro  d  B.  R  Co,  10  Bush^  288;  AOen 
V.  Ormond,  B  East,  4;  Story  v.  Hammond,  4 
Ohio,  876;  William^  Oase,  6  Coke,  72;  Rose  v. 
Milee,  4  Maule  A  8.  101:  Oreasly  v.  Codltng, 
2  BiDg.  268;  Lanting  v.  Wiswall,  5  Denio,  218; 
Pdine  v.  Partrieh,  Carth.  191. 

An  obstruction  placed  across  the  public 
street  is  a  public  nuisance  for  which  the  of- 
fender may  be  iodicled  and  fined.  But  such 
an  obstruction  is  also  a  particular  injury  to  the 
shop  keeper  in  the  immediate  vicinity,  and  he 
may  maintain  an  individual  action  for  divert- 
ing his  trade,  while  another  person  liviog  on 
another  street  could  not  do  so. 

Wilkes  V  Hungerford  Market  Co,  2  Bing.  N. 
C.  281;  Quiney  Oanal  Proprs,  v.  Nevcomb,  7 
Met.  276;  Hughes  v.  Heieer,  1  Binn.  468,  2  Am. 
Dec.  469;  Pittsburgh  v.  SeoU,  1  Pa.  809. 

For  any  damage  different  from  that  suf- 
fered by  the  general  public  a  private  citizen 
may  sue. 

iitone  V.  Fairbury,  P.  db  N.  W,  R  Co,  US 
m.  894,  18  Am.  Rep.  656;  Grand  Rapids  d 
L  R.  Co.  V.  Heisel,  88  Mich.  62,  8I  Am.  Rep. 
806;  Severy  v.  Central  Pae,  R  Co,  51  Cal.  194; 
Chicago  d  W,  I.  R  Co,  v.  Ayres,  106  111.  511; 
Bretoer  v.  Boston,  C.  d  F,  B,  Co,  118  Mass.  52; 
CaUanan  v.  Oilman,  20  Jones  &  8. 112;  Pat- 
terson V.  Detroit,  L.  d  N,  B,  Co.  56  Mich.  172; 
Young  v.  Detroit,  0,  H.  d  M.  B.  Co.  Id.  480; 
Murray  v.  South  Carolina  B,  Co,  10  Rich.  L. 
227,  70  Am.  Dec.  219. 

No  rule  of  law  requires  the  mental  suffering 
of  the  plaintiff  or  the  misconduct  of  the  de- 
fendant to  be  disregarded. 

Meagher  v.  DriseoU,  99  Mass.  281,  93  Am. 
Dec.  759;  Detroit  Daily  Pifst  Co,  v.  McArthur, 
16  Mich.  447;  Hawes  v.  Knoieles,  114  Mass.  518, 
19  Am.  Rep.  888;  EmbUn  v.  Myers,  6  Hurlst.  A 
K.  54;  Sutherland,  Damages,  p.  72,  and  cases 
cited;  Adams  v.  Louisville  d  N,  B,  Co.  10  Ey. 
L.  Rep.  758;  Louisville  d  N.  R  Co.  v.  Logan, 
8  L.  K  A.  80,  88  Ky.  282. 

The  circumstances  of  indignity  attending 
this  wrong  should  be  considered. 

Louisrille  d  If,  B.  Co,  v.  Wilsey,  5  L.  R.  A. 
855, 11  Ey.  L.  Rep.  420;  Tyson  v.  Booth,  100 
Mass.  258;  LouistiUe  d  N.  B.  Co,  v.  Ballard,  2 
L.  R  A.  694,  88  Ey.  169;  Louisoille  d  N.  R 
Co,  V.  Welsh,  18  Ey.  L.  Rep.  788;  City  Trans- 
fer Co,  V.  Bobinson,  12  Ey.  L.  Rep.  555;  Lou- 
istiVe  d  N,  B,  Co.  ▼.  Orundy,  Id.  298. 

Mental  suffering  Is  to  be  taken  into  consid- 
eration in  assessing  damages  in  two  general 
classes  of  cases:  (1)  Whenever  the  mental  suf- 
fering is  connected  with  bodDy  pain  caused  by 
the  negligence  of  the  defendant;  and  (2) 
whether  there  is  any  bodily  pain  or  not  when- 
ever the  injuiy  is  accompanied  by  drcum-i 
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stances  showing  malice,  insult,  oppression,  or 
a  reckless  disregard  of  the  rights  of  others. 

Pierce,  Railroads,  802;  Field  v.  Chicago  d  B. 
L  B.  Co.  71  111.  462;  Muldowney  v.  lUinois- 
Cent.  R  Co,  36  Iowa,  462;  Fatrehild  v.  Cal- 
ifornia Stage  Co.  18  Cal.  599;  MeKinUy  v.  Chi- 
cago d  N,  W.  B.  Co,  44  Iowa,  814.  24  Am.  Rep. 
748;  Chicago  d  A.  B.  Co,  7,  Flagg,  43  HI.  364, 
92  Am.  Dec.  188;  Hamilton  v.  Third  Ave.  B. 
Co,  58  N.  Y.  ^\  Masters  v.  Warren,  27  Conn. 
298;  Craker  v.  Chicago  d  N.  W,  R  Co.  86  Wis. 
658, 17  Am.  Rep.  604. 

A  railroad  company  will  be  held  liable  for 
injuries  inflicted  on  the  cars  by  disorderly  per- 
sons, or  for  injuries  resulting  from  the  dis- 
orderly conduct  of  passengers  while  under  the- 
charge  of  the  conductor,  and  which  the  con- 
ductor makes  no  effort  to  prevent. 

Pittsburgh,  Ft.  W.  d  C.  R  Co.  v.  Hinds,  55 
Pa.  512,  91  Am.  Dec.  224;  2  Rorer,  Railroads,. 
960;  Sioux  City  d  P.  B.  Co.  v.  l^ut,  84  U.  8. 
17  WaU.  667,  21  L.  ed.  745. 

The  injury  sustained  from  driving  home 
after  night  is  not  too  remote. 

Kingy,  Shanks,  12  B.  Mon.  420;  Munford  v. 
TViy^,  2Met.  (Ey.)600;  Louisville  d  N.  R.  Co. 
V.  Wade,  89  Ey.  255;  Harrison  v.  Berkley,  1 
Strobh.  L.  525,  47  Am.  Dec.  578;  BoswoHh  v. 
Brand,  1  Dana,  878;  Patch  v.  Covington,  17  B. 
Mon.  722,  66  Am.  Dea  186. 

Mr,  EdvFard  W.  Hines,  for  appellee: 

No  individual  can  maintain  a  private  action 
for  damages  on  account  of  a  public  nuisaDce 
unless  he  alleges  and  proves  special  damage  to 
himself   distinct  from  that  suffered  by  the* 
public. 

Seifried  ▼.  Hays,  81  Ey.  880,  50  Am.  Rep.. 
167. 

The  fright  suffered  by  plaintiffs  by  reason 
of  the  disorderly  conduct  of  persons  on  the 
highway  was  not  the  proximate  coosequence 
of  the  obstruction  which  caused  the  delay. 

Dubuque  Wood  d  Coal  Asso.  v.  Dubuque  City 
d  County.  80  Iowa,  176;  1  Sutherland,  Dam- 
ages, p.  49;  SeUeek  v.  Lake  Shore  d  M.  S,  R 
Co.  58  Mich.  195;  T^wis  v.  Flint  d  P.  M,  R  Go, 
54  Mich.  55,  52  Am.  Rep.  790;  Pittsburgh,  C.  d 
St.  L,  B,  Go.  V.  Staley,  41  Ohio  St.  118;  Pain 
V.  Patrick,  8  Mod.  289;  South  Carolina  S.  B.  Co. 
V.  South  Carolina  R,  Go,  4  L.  R.  A.  209,  30  S. 
G.  539;  Barr  v.  Sevens,  1  Bibb,  293. 

There  can  be  no  recovery  for  the  fright  alone. 

8  Sutherland,  Damages  j).  664;  Chapman  v. 
Western  U.  TeUg.  Go.  90  By.  265. 

The  rule  that  plaintiffs  were  entitled  to  re- 
cover nominal  damages  on  account  of  the  in- 
vasion of  their  right  cannot  apply  when  an  In- 
divid usl  seeks  to  recover  damages  on  account 
of  a  public  nuisance. 

1  Sutheriand,  Damages,  p.  766;  Elliott, 
Roads  ft  Streets,  p.  501;  16  Am.  ft  Eng. 
Encyclop.  Law,  p.  976;  Wood,  Nuisance^ 
§  674;  Barr  v.  Stevens,  supra;  Houck  v.  Wach- 
ter,  84  Md.  265,  6  Am.  Rep.  832;  Crook  v. 
Pitcher,  61  Md.  516;  San  JosS  Banch  Co.  v. 
Brooks,  74  Cal.  468;  South  Carolina  S.  B.  Co, 
V.  South  Carolina  R  Co.  supra. 

Messrs  Ashton  ft  Hareoart  also  for  ap- 
pellee. 

Grace*  «/.,  delivered  the  opinion  of  the 
court: 
Those  two  suite,  by  mother  and  infant 
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4au^hter,  arise  upon  the  same  state  of  fact, 
^ow  out  of  the  same  transaction,  and  involve 
the  same  issues,  and  were  heard  together  in 
the  court  below,  and  may  be  considered  to- 
gether bv  this  court.  Mrs.  Nannie  Shields 
and  her  aaughter  Mamie,  residents  of  Spencer 
county,  had  on  Sunday,  the  0th  day  of  July, 
1893,  been  visiting  some  relations ;  and  when 
returning  home  on  that  day,  along  a  public 
turnpike  road,  and  not  being  long  before  sun- 
down, approached  a  crossinec  of  the  Louis- 
ville &  Nashville  Railroad  and  this  turnpike 
road,  at  Wakefield,  where  they  found  the 
turnpike  obstructed  by  the  passenger  coaches 
of  de'fendant  corporation,  who  it  seems  on  that 
day  was  running  an  excursion  train  for  the 
<;oiored  people  of  Louisville  down  to  Bloom- 
field,  south  of  the  point  indicated,  and  that, 
^n  returning  to  Louisville,  it  found  a  south- 
bound passenger  train  late,  and  had  side- 
tracked the  excursion  train  to  allow  the  pas- 
senger train  to  go  by  on  the  regular  track ; 
ana  it  appears  from  the  evidence  that  in  this 
way  these  plaintiffs  were  delayed  some  thirty 
minutes,  possibly  more,  by  reason  of  the  ob- 
-struction ;  that  plaintiff  Mrs.  Shields  saw  no 
•conductor,  nor  any  of  the  servants  of  appel- 
lee, near  by ;  that,  being  so  delayed,  many 
of  the  negro  passengers  on  the  accommoda- 
tion train'got  off  of  same,  and  were  wander- 
ing about,  near  the  station,  up  and  down  the 
track,  and  up  and  down  the  turnpike,  where 
the  plaintiff  was  delayed,  cursing,  swearing, 
using  obscene,  vulgar  language,  fighting, 
,  thn)wing  rocks,  one  of  which  came  near  her 
'and  her  little  daughter  in  her  buggy,  a  pistol 
being  fired  off  in  the  mel6e,  and  all  this  to 
the  terror  and  alarm  and  annoyance  and  in- 
sult of  herself  and  Ifttle  girl ;  that  after  be- 
ing delayed  for  quite  a  while  in  this  way, 
and  under  these  circumstances,  for  between 
half  an  hour  and  an  hour,  and  just  as  the  sun 
was  setting,  or  a  little  after,  and  when  .the 
trains  passed,  and  this  accommodation  train 
passed  out,  off  of  the  turnpike,  plaintiffs, 
proceeding  on  their  way  home,  found  a  nearer 
way  barred  by  a  locked  gate,  and  being  then 
compelled  to  go  around  a  greater  distance, 
some  two  and  a  half  miles,  to  their  home, 
darkness  came  on  them,  and,  the  road  being 
rough,  she  became  alarmed  at  the  danger  of 
turning  over,  and  In  jumping  from  her  iuggy 
(the  mother)  injured  her  knee,  and  that  then, 
and  since  to  the  trial,  it  had  been  infiamed, 
swollen,  and  had  greatly  pained  her,  and 
was  to  some  extent  stiffened  ;  that,  by  reason 
of  the  alarm  and  fright  from  the  conduct  of 
the  negroes  at  the  station,  both  she  and  her 
little  daughter  had  been  made  nervous,  and 
suffered  greatly,  the  little  girl  not  bein^  able 
to  sleep  soundly  for  some  nigh^ ;  and  all  this 
plaintiffs  say  was  by  reason  of  the  negligence 
and  wrongful  acts  of  the  defendant  in  ob- 
structing said  public  passway.  and  in  suffer- 
ing and  permitting  the  drunken,  vicious  ne- 
groes to  go  at  lar^e,  on  and  near  its  roadway, 
and  on  and  near  the  turnpike,  where  she  was 
detained,  and  all  to  the  great  damage  of  both 
plaintiff  and  her  little  daughter;  wherefore, 
in  appropriate  separate  suits,  they  claim 
damages.  Defendant,  after  demurring,  filed 
its  answer,  denying  that  by  gross  negligence  I 
it  obstructed  the  turnpike;  denied  that  itl 
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wholly  obstructed  it  at  all ;  denied  that  its 
ofiicers  abandoned  the  train,  or  the  control  or 
management  of  same ;  denied  that  it  had  any 
knowledge  of  the  misconduct  of  the  negro 
passengers,  as  complained  of  by  plaintiffa, 
in  any  particular;  in  a  second  paragraph 
charging  that  plaintiffs  by  their  own  ncgii- 

fence  contributed  to  any  injury  they  may 
ave  sustained,  and  in  a  thira  paragraph 
charging  that  this  delay  and  obstruction  of 
the  turnpike  were  rendered  necessary  by  the 
approach  of  the  southbound  passenger  train, 
and  that  this  was  the  only  place  in  that  vi- 
cinity where  it  could  side-track  this  train, 
and  allow  the  other  to  pass,  and  that  all  this 
was  well  known  to  plaintiffs,  and  that  they 
only  stopped  on  this  turnpike  a  short  time 
and  for  this  purpose.  Of  course  defendant 
denies  liability.  A  Jury  having  heard  the 
evidence  of  plaintiff  sustaining  substantially 
her  petition,  the  court,  on  motion  of  the  de- 
fendant, gave  a  peremptory  instruction  to 
find  for  defendant.  Exceptions  were  taken 
by  plaintiffs,  motion  for  a  new  trial  over- 
ruled, and  appeal  filed.  Defendant  corponip 
tion,  by  its  attorneys  in  their  brief,  contends 
that  if  it  did  obstruct  the  turnpike  road,  and 
travel  on  the  same,  it  was  a  public  nuisance, 
and  for  which  it  is  subject  to  indictment, 
but  that  the  private  citizen,  unless  he  baa 
sustained  special  damage,  other  than  mere 
detention,  cannot  sue ;  that  any  injury  he 
sustained,  by  delay  only,  being  common  to 
all  travelers,  will  not  support  an  action. 
And  again  it  says  that  any  possible  damage 
or  injury  by  reason  of  the  misconduct  of  any 
of  its  passengers  (if  such  there  was)  while 
off  its  train  was  beyond  its  control  and  be- 
yond its  authority  or  duty  or  power  to  restrain 
or  prevent ;  neither  was  the  same  of  any  dam- 
age to  plaintiffs  or  either  of  them,  nor  the 
necessary  or  natural  result  of  such  delay  or 
obstruction ;  or,  in  other  words,  that  any  neg- 
ligence of  the  railroad  company  in  obstruct- 
ing the  turnpike  was  not  the  proximate  cause 
of  the  injury  to  plaintiffs,  but  that  the  mis- 
conduct of  its  passengers  towards  plaintiffs 
caused  such  injury.  Neither  was  the  negli- 
gence of  defendant  the  proximate  cause  of 
plaintiff  Mrs.  Shields'  injury  on  her  way 
home.  Defendant  cites  numerous  authorities 
along  this  line  and  in  support  of  its  conten- 
tion ;  an  early  case  in  Kentucky  being  Barr 
V.  Stevens,  1  Bibb,  298,  in  which  the  court 
says:  "Upon  general  principles,  that  com- 
mon Interest,  which  belongs  equally  to  all. 
and  in  which  the  parties  suing  have  no  spe- 
cial or  particular  property,  will  not  maintain 
a  suit.  Thus  a  public  nuisance  is  not  the 
subject  of  a  suit  by  a  private  individual, 
unless  he  has  sustained  some  special  injury 
thereby.  As  if  a  man  fell  trees  in  a  high- 
way, whereby  it  is  stopped  up,  to  the  an- 
noyance of  the  passengers,  it  Is  a  nuisance 
cooimon  to  all, — a  public  nuisance,— for 
which,  at  common  law,  he  might  be  pre- 
scribed by  the  commonwealth,  and  punished ; 
but  a  suit  against  him  could  not  be  main- 
tained by  a  private  individual,  who  had  only 
sustained  the  injury,  common  to  all,  of  being 
turned  out  of  the  way ;  but  that  if,  in  at- 
tempting to  ride  over  the  trees  fallen  in  the 
road,    and    individuars   horse    ahoald    bo 
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thrown,  whereby  himself  or  his  horse  is 
wounded,  he  can  maintain  an  action  for  the 
apecial  damage.  The  reason  why  he  cannot, 
without  special  damage,  maintain  his  suit  for 
the  nuisance  against  the  wrongdoer,  is  Uiat, 
if  one  could  sue,  all  mi/rht,  and  this  would 
be  ruinous.**  This  doctrine,  then,  clearly 
and  early  announced,  seems  to  have  been 
kept  steadily  in  view  in  Kentucky,  and  the 
following  cases  may  be  cited  in  support  or 
recognition  of  same :  Seifried  v.  Hays,  81 
Ey.  880,  50  Am.  Rep.  167,  was  a  slaughter- 
house case,  damages  being  allowed  only  to 
those  lowing  special  damage.  1  Suther- 
land. Damages,  p.  766,  maintains  the  same 
general  principle.  Elliott,  Roads  A  Streets, 
p.  501,  says  mere  delay,  caused  by  an  obstruc- 
tion, unaccompanied  by  anv  special  damage 
or  injury,  does  not,  as  a  rule,  give  any  right 
to  an  action  for  special  damage.  And  in  16 
Am.  &  £ng.  Encyclop.  Law,  p.  076«  it  is 
said  that  for  mere  delay  in  a  journey,  or  from 
being  compelled  to  take  a  circuitous  route, 
by  reason  of  an  obstruction  in  a  river  or  a 
road,  it  would  seem,  from  the  weight  of  au- 
thority, that  a  cause  of  action  does  not  arise. 
Wood,  Nuisances,  §  674,  is  cited  to  the  same 
effect. 

On  the  other  question,  as  to  whether  any 
injury  to  the  feelings,  or  by  reason  of  any 
alarm  or  fear  excited  in  either  of  the  plain- 
tiffs, by  reason  of  the  misconduct  of  the  ne- 
gro passengers,  was  so  connected  with  any 
negligence  in  defendant,  in  obstructing  the 
turnpike  way,  as  that  it  may  be  fairly" said 
to  be  the  proximate  cause  of  the  same,  and 
so  to  hold  defendant  liable,  we  find  the  gen- 
eral doctrine  on  this  subject  announced  (16 
Am.  A  Eng.  Encyclop.  Law,  p.  428)  to  be 
that  "  it  is  a  maxim  that  the  law  looks  at  the 
proximate,  and  not  at  the  remote,  cause  of  an 
injury,  and  that  out  of  the  application  of  this 
maxim  srows  the  liability  or  nonliability  of 
a  defendant  charged  with  the  infliction  of  an 
injury  by  his  neglis^ence,  and,  unless  the  al- 
leged negligence  of  the  defendant  was  the 
proximate  cause  of  the  injury  of  which  plain- 
tiff complains,  there  can  be  no  recovery.  For 
consequences  of  which  his  act  or  omission 
was  only  a  mere  condition  or  remote  cause 
the  defendant  is  not  liable. "  The  same  work 
also  recites  (page  481)  that  there  is  no  fixed, 
iint)ending  rule  that  in  every  case  will  clearly 
distinguiSi  proximate  and  remote  causes,  and 
discriminate  between  active,  efficient  causes, 
and  apparent  causes,  that  are  merely  condi- 
tions, and  not  causes  of  the  injuries  that  fol- 
low. It  follows  that,  to  constitute  action- 
able negligence  there  must  not  onlv  be  a 
causal  connection  between  the  negligence 
complained  of  and  the  injury  suffered,  but 
the  injury  must  be  bv  a  natural  and  un- 
broken sequence,  without  intervening  of- 
ficient  causes,  so  that,  but  for  the  negligence 
of  the  defendant,  the  injury  would  not  have 
occurred ;  that  it  must  not  only  be  a  cause, 
but  the  proximate— that  is,  the  direct  and 
immediate  efficient— cause  of  the  injury. 

In  Ltntmana  MtU,  ln»,  Oo,  v.  7Si>eed^   74 
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U.  S.  7  Wall.  44,  10  L.  ed.  65,  Justice  Miller 
said :  **  We  have  cited  to  us  a  general  review 
of  the  doctrine  of  the  proximate  and  remote 
causes,  as  it  has  arisen  and  been  decided  in 
the  courts  in  a  great  variety  of  cases.  It 
would  be  an  unprofitable  labor  to  enter  into 
an  examination  of  these  cases.  If  we  could 
deduce  from  them  the  best  possible  expres- 
sion of  the  rule,  it  would  remain,  after  all, 
to  decide  each  case  largely  upon  the  special 
facts  belonging  to  it,  and  often  upon  the  very 
nicest  discriminations.''  So  that,  after  all, 
we  can  but  return  to  the  facts  of  this  case, 
and  say  whether  any  negligence  of  the  de- 
fendant in  obstructing  this  pass  way,  at  the 
time  and  place,  was  the  proximate  cause  of 
any  alarm,  fright,  or  injury  arising  or  grow- 
ing out  of  the  misconduct  of  the  passengers 
on  said  railway  train  at  the  time.  This  ob- 
structing train  was  but  a  thing, — an  inani- 
mate thing,  a  physical  fact,  or  force,  or 
power, — barring  the  passing  of  plaintiff.  It 
was  not  a  person, — not  a  thing  of  life.  The 
injury  of  which  plaintiff  complains  was  com- 
mitted by  persons,  free  moral  agents,  sentient 
beings,  yet  drunk  as  charged  and  offending 
the  moral  feelings  of  plaintiff  by  blasphemy 
and  card  playing  and  affrighting  her  by  fight- 
ing, throwing  rocks,  and  firing  pistols.  How 
can  it  be  said  that  the  railroad  train  was  do- 
inir  any  or  either  of  these  things?  It  is  not 
claimed  ^at  defendant's  agents  were  em- 
ployed in  or  participating  in  these  wrongful 
acts.  It  should  further  be  considered  that 
these  officers  of  the  railway  train  were  not 
civil  officers.  They  had  no  ri^ht  or  power 
to  arrest  or  imprison  or  determine  the  guilt 
or  innocence  of  any  particular  individual, 
nor  to  inflict  punishment  on  the  guilty,  if 
identified.  Why,  then,  should  it  be  said  that 
they  did  themselves  the  things  complained  of, 
or  that  they  suffered  and  permitted  them  to 
be  done,  to  the  injury  of  the  plaintiffs,  or  so 
as  to  hold  the  railway  company  liable  to 
plaintiffs  for  any  damage  sustained  thereby? 
We  recognize  the  fact  that  in  certain  limited 
cases  these  railway  officers  have  a  certain 
limited  power  or  authority  in  the  protection 
of  the  property  of  their  employer,  and  in 
protecting  from  injury,  violence,  or  annoy- 
ance the  passengers  on  their  trains,  under 
their  immediate  custody  and  control,  but  be- 
yond this  we  know  of  no  such  authority  or 
power.  If  plaintiff's  moral  sensibilities 
were  outraged,  or  if  she  was  put  in  fear  by 
the  wrongful  acts  of  others,  her  remedy  is 
against  those  who  injured  her,  and  not 
against  the  railway  company.  As  to  the  in- 
jury sustained  bv  plaintiff  Mrs.  Shields  by 
lumping  out  of  her  buggy,  this  is  still 
further  removed  from  any  possible  connection 
with  the  negligence  of  deiendant  in  obstruct- 
ing the  pass  way.  This  negligence  was  not 
the  proximate  cause  of  either  injury  com- 
plained of.  This  was  doubtless  tbe  view 
taken  by  the  judge  below  In  dismissing  the 
petition  of  plaintiffs. 
His  judgment  is  affirmed. 
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STATE  of   New  Jersey;  TIDE  WATER 
PIPE  CO.,  LIMITED,  PrMeeutor, 

V, 

STATE  BOARD  OF  ASSESSORS. 

*1.    'Partnership  amoelatioiifl*'orgaiiiaed 

under  the  Pen osylyania  Statute  of  June  8, 1874* 
are  invested  with  the  eBsential  oharacterlatias 
of  oorporationB,  and  may  be  taxed  as  oorpora- 
tions  in  this  state. 
8«  Such  an  aHWclatton  dolnff  businesa  In 
New  Jeney  ia  taxable  under  our  oorporatlontax 
act. 

8.  The  tax  Imposed  bjr  our  eorporatlon 
tax  act  on  foreign  pipe-line  ooapanlee 

engaged  in  the  transportation  of  oil  from  points 
in  Peonsylyania  and  New  York  to  points  in  New 
Jersey  is  not  an  unoonstitutional  interferenoe 
with  interstate  oommeroe. 

(February  SI,  18QS.) 

CERTIORARI  to  the  State  Board  of  Assefl- 
sors  to  review  an  assessment  which  had 
been  levied  by  them  upon  the  property  of 
prosecutor  as  a  foreign  corporation.  Jf- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Before  Magie,  Lipplncott,  and  Dixon,  JJ, 
Mr.  A.  A.  Clark  for  prosecutor. 
Mr,  William  7.  Johnson  for  defendant. 

Dixon»  J.,  delivered  the  opinion  of  the 
court: 

The  Tide  Water  Pipe  Company,  Limited, 
havine  been  taxed  in  the  year  1888,  under 
our  Corporation  Tax  Act  (Supp.  Rev.  p. 
1016) .  has  sued  out  this  writ  of  certiorari  to 
have  the  tax  set  aside.  Its  first  contention 
is  that  it  is  not  a  corporation.  It  was  organ- 
ized under  a  statute  of  Pennsylvania  entitled 
**  An  act  authorizing  the  formation  of  part- 
nership associations,  in  which  the  capital 
subscribed  shall  alone  be  responsible  for  the 
debts  of  the  association,  except  under  certain 
circumstances,"  approved  June  2,  1874.  Al- 
though associations  formed  under  this  act  are 
called  in  Pennsylvania  **  joint- stoclc  compa- 
nies," and  as  such  are  probably  included  in 
the  term  "corporations"  for  the  purposes  of 
article  16  of  the  Pennsylvania  Constitution, 
yet  they  do  not  seem  to  be  regarded  by  the 
courts  there  as  corporations,  for  in  Tide  Wa- 
ter Pipe  Co.  V.  Kitchenman,  108  Pa.  680,  the 
supreme  court  speaking  of  the  present  pros- 
ecutor, said,  **  It  is  not  a  corporation,  but  a 

*Headnote8  by  Dixon,  J. 

NoTS.— For  the  general  subject  of  limited  part- 
nersbip,  see  notes  to  Jenning*s  Appeal  (Pa.)  2  L.  B. 
A.  43:  Imperial  Hef.  Oo.  v.  Wyman  (C.  a  N.  D.  Ohio) 
8  L.  U.  A.  SOS;  Fifth  Ave.  Bank  v.  Ck)lgate  (N.  TJ 
8  L.  R.  A.  7UL 

For  distinction  between  Joint-stock  company  and 
corporation,  see  People  v.  Ooleman  (N.  Y.)  16  L.  R. 
A.  183;  People  v.  Wemple  (N.  Y.)  6  L.  B.  A.  808. 

For  exclusion  of  and  restrictions  upon  foreign 
corporations,  see  note  to  Cone  Bxport  ft  Gommis- 
Bion  Oo.  V.  Poole  (&  CD  84  L.  B.  A.  888. 

VJUKA. 

See  also  38  L.  R.  A.  225. 
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limited  partnership,  organized  under  tlie  Act 
of  June  2,  1874. "    Even  if  this  view  be  en- 
tertained in  the  domestic  forum,  it  is  not 
conclusive  upon  forei^  Jurisdictions ;  and, 
if  the  association  is  invested,  by  the  law» 
under  which  it  came  into  being,  with  the 
essential  characteristics  of  a  corporation,  it 
may  be  treated  as  one  in  other  states  where  it 
assumes  to  exercise  corporate  powers.    Liver* 
pool  it  L.  L.  it  F.  Im,  Oo.  v.  Oliver,  77  U. 
8.  10  Wall.  666,  19  L.  ed.  1029.    This  aseo- 
elation  exists  under  legislative  authority. 
It  has  a  name  of  its  own,  under  which  it  caa 
hold,  own,  and  convey  real  and  personal 
property,  transact  business,  sue  and  be  sued. 
It  can  adopt  and  use  a  common  seal.    It  can 
make  by-laws  and  appoint  officers  for  the 
management  of  its  affairs.    Its  members  are 
not  responsible  for  its  obligations,  except  t» 
the  extent  of  their  unpaid  subscriptions  to 
its  capital.    Their  interest  in  the  association 
is  personal  estate,  whatever  be  the  nature  of 
the  company's  property,  and  can  be  trans- 
ferred to  strangers  without  dissolving  th» 
association;  and  the  association  will  con- 
tinue during  the  term  mentioned  in  its  cer- 
tificate, unless  sooner  dissolved  by  the  TOte 
of  its  members.    Purd.  Dig.  p.  987.     These 
powers  comprise  the  substance  of  the  general 
powers  of  corporations  under  the  laws  of 
Pennsylvania  (Purd.  Dig.  p.  885),  and  also 
under  the   laws  of  New   Jersey  (Rev.  p. 
175) .    The  association  having  come  into  this> 
state  to  exercise  its  statutory  privileges,  it 
should  be  deemed  a  corporation  within  the 
meaning  of  our  corporation  tax  act     8UtU 
v.  Berry,  52  N.  J.  L.  808. 

The  next  objection  to  the  tax  Is  that  the 
statute  provides  for  a  tax  only  against  cor- 
porations doing  business  in  this  state,  and 
the  prosecutor,  it  is  insisted,  does  no  busi- 
ness in  New  Jersey,  because  its  principal 
office  is  in  Pennsylvania,  and  all  the  pecu- 
niary proceeds  of  its  business  are  received  in 
Pennsylvania  or  New  York.    But,  plainly, 
the  company  does  business  in  New  Jersey. 
Here  it  owns,  maintains,  and  operates  a  pipe 
line  across  the  state,  a  pumping  station  at 
Change  water,  storage  tanks,  distributing  ap* 
paratus,  and  a  business  office  In  Bayonne. 
AH  this  it  does  as  an  artificial  entity,  dis- 
tinct from  the  personal  members  who  brought 
it  into  being,  claiming  the  attributes  which. 
its  Pennsylvania  charter  confers,  and  which. 
In  our  opinion,  give  it  a  corporate  character. 
By  taxing  it  as  a  corporation,  the  authoritlee 
or  New  Jersey  acquiesce  in  this  claim,  but 
require  the  companj[  to  comply  with  the  con- 
dition of  such  acquiescence.    In  this  respect 
the  company  clearly  comes  within  the  intent 
and  meaning  of  the  statute.    The  last  objec- 
tion is  that  the  imposition  of  the  tax  is  an 
unconstitutional  interference  with  interstate 
commerce.     According  to  the  facts  agreed 
upon,  the  entire  business  of  the  company  con- 
sists of  the  transportation  of  oil  or  petroleum, 
from  points  in  New  York  and  Pennsylvania, 
to  points  in  New  Jersey,  and  of  matters  in- 
cidental thereto,  and  consequently  it  seeme 
to  be  merely  interstate  conunerce.    Tlie  Ua 
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levied  is  deslgDated  by  the  statute  as  "an 
ADDual  tax,  for  the  use  of  the  state,  by  way 
of  a  license  for  its  corporate  franchise,"  and 
consists  of  eight  tentns  of  1  per  centum  of 
''the  gross  amount  of  its  receipts  from  the 
transportation  of  oil  or  petroleum  through  its 
pipes  or  in  and  by  its  tanks  and  cars  in  this 
state"  during  the  year  preceding  the  levy, 
the  said  gross  amount  being  such  proportion 
of  its  gross  receipts  for  transportation  of  oil 
or  petroleum  over  its  whole  line  as  the  length 
of  its  line  in  this  state  bears  to  the  length 
of  its  whole  line.    The  question  thus  raised 


is  one  to  be  decided  accord! ns  to  the  views 
of  the  Supreme  Court  of  the  United  States. 
Those  views  have  been  recently  expressed  in 
a  case  which  appears  to  be  on  all  rours  with 
the  present  case.  I  refer  to  Maine  v.  Orand 
Trunk  R.  Oa.  €f  Canada,  142  U.  S.  217,  85 
L.  ed.  994,  8  Inters.  Com.  Rep.  807,  which 
is  so  apposite  for  present  purposes  as  to  pre- 
clude the  need  or  the  utility  of  further  in. 
vestigation.  Upon  the  authority  of  that  de- 
cision I  think  the  objection  stated  must  be 
overruled. 
The  tax  should  be  affirmed,  with  costs. 
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Mary  EStOESSIN,  Beept., 
Wnhelmlna  KELLER,  Appk 
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^Itt'thla  state  »  married  woman  eanaot 
^f^iw<-.^i«  lui  action  simply  in  the  nature  of 
mim,  coru  against  another  woouui. 

(Maroh  ft,  1805.) 

APPEAL  bv  defendant  from  an  order  of  the 
District  Court  for  Stearns  County  overrul 
ing  a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  damages  for  the  alleged 
alienation  of  Uie  affections  of  plaintifTs  hus- 
band from  her.    Bevereed, 

The  facts  are  stated  in  the  opinion. 

Meeen.  Theodore  Bruener  and  D.  T. 
Calhoun,  for  appellant: 

The  law  never  has  and  does  not  now  secure 
to  wives  power  to  bring  this  kind  of  action. 

Doe  V.  Roe,  8  L.  R.  A.  888,  82  Me.  508;  Ditf- 
flee  V.  Duffiee.  8  L.  R  A.  420,  76  Wis.  874. 

Mr,  Geo.  H.  Beynolde*  for  respondent: 

Under  section  1,  chapter  207,  of  the  Geoersl 
Laws  of  Minnesota  for  1887.  the  wife  "shall 
receive  the  same  protection  of  all  her  rights  as 
a  woman  which  her  husband  does  as  a  msn, 
and  for  any  injury  sustained  to  her  reputation, 
person,  property,  or  any  natural  right,  she  shall 
have  the  same  right  to  appeal  in  her  own  name 
alone  to  a  court  of  law  or  eauity  for  redress  or 
protection  that  her  husbana  has  to  appear  in 
his  name  alone." 

A  married  woman  can  maintain  an  action 
for  the  alienation  of  her  husband's  affection. 

Warren  v.  Warren,  14  L.  R.  A.  545, 89  Mich. 
138;  Foot  Y.  Card,  6  L.  R.  A.  829,  68  Conn. 
1;  Seaeer  v.  Adame^  66  N.  H.  — ;  Westlake 
▼.  WeeOake,  84  Ohio  St  688,  82  Am.  Rep.  397; 
Bennett  v.  BenneU,  6  L.  R.  A.  553, 116  N.  T. 
984;  Jaynee  v  Jaynee,  89  Hun,  40:  Mehrhoff  v. 
Mehrhoff,  26  Fed.  Rep.  18:  Bigelow,  TorU.  8d 
ed.  158;  RayneM  v.  Nowlin,  14  L.  R.  A.  787, 
129  Ind.  581;  Cooley,  Torts,  2d  ed.  267,  notei, 
*p.  222;  Hotmrn  v.  Holmee,  188  Ind.  886;  Wal^ 

•Headnote  by  OoUiHis,  J* 

NOTB.— Tlie  above  case  presents  a  novel  question 
and  makes  an  important  distlDction  between  it  acd 
esses  of  entioinff  away  a  husband,  such  as  that  of 
HodffklDSon  V.  Hodffkinson  (Neb.)  27  L.  B.  A.  120, 
and  cases  mentioned  in  fooinoU  thereto. 

S7L.R  A. 


dron  V.  Waldron,  45  Fed.  Rep.  815;  Beed  ▼. 
Beed,  6  Ind.  App.  817. 

Collins,  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  a  married 
woman  against  one  of  her  own  sex  to  recover 
damages,  following,  in  a  general  way,  the 
common- law  form  of  declarations  in  erim, 
con,  A  general  demurrer  to  the  complaint 
was  overruled  in  the  court  below,  and  by  this 
appeal  we  are  required  to  determine  whether 
such  an  action  can  be  maintained ;  the  right 
to  recover  being  based  solely  on  alleged 
adulterous  acts  between  plaintiff's  husband 
and  the  defendant.  It  Is  to  be  noticed  here 
that  it  is  not  alleged  that  the  defendant  was 
the  seducer  of  the  husband,  or  that  plaintiff 
has  been  deprived  of  her  support ;  nor  is  it 
an  action  for  enticing  the  husband  away,  or 
for  inducing  him  to  abandon  or  desert  his 
wife.  We  are  quite  safe  in  saving  that'  at 
common  law  no  such  action  could  have  been 
maintained.  The  injured  husband  alone 
brought  eritn.  con. ,  and  he  could  sustain  the 
action  by  simply  showing  adulterous  inter- 
course. The  grounds  on  which  the  right  to 
recover  was  based  are  well  stated  in  Cooley 
on  Torts,  224,  and  the  principal  elements  were 
the  disgrace  which  attacheii  to  the  plaintiff 
as  the  husband  of  the  unfaithful  wife,~and 
no  such  disgrace  has  ever  rested  upon  the 
wife,  if  there  was  one,  of  the  guilty  defend- 
ant,— and,  of  more  importance,  the  danger 
that  a  wife's  infidelity  might  not  only  impose 
on  her  husband  the  support  of  cbildreu  not 
his  own,  but,  still  worse,  cast  discredit  upon 
the  legitimacy  of  those  really  begotten  by 
him.  Because  of  these  elements,  the  man 
was  always  conclusively  presumed  to  be  the 
guiltv  partv.  In  the  eye  of  the  law,  the 
female  could  not  even  give  her  consent  to  the 
adulterous  acts,  and,  as  a  result,  it  was  no 
defense  in  this  form  of  action  that  the  de- 
fendant had  been  enticed  into  criminal  con- 
versation through  the  acts  and  practices  of 
the  woman.    From  this  statement  as  to  the 

f grounds  or  element.s  constituting  this  action, 
t  will  be  seen  that  the  principal  ones  cannot 
possibly  exist  or  be  involved  in  a  similar 
action  brought  by  a  wi fe.  And  what  has  been 
fiHid  about  tlie  unavailability  of  the  defense 
that  the  defendant  himself  was  the  victim, 
and  not  the  seducer,  is  suggestive  of  what 


See  also  32  L.  R.  A.  623;  38  L.  R.  A.  242;  40  L.  R.  A.  549;  43  L.  R.  A.  114; 
47  L.  R.  A.  310. 
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the  courts  might  have  to  hold  to  be  the  rule 
of  pleading,  and  what  thev  might  have  to 
Inquite  into,  upon  the  trial  of  an  action  of 
this  kind.  Would  it  be  held,  following  the 
old  rule  we  have  mentioned,  and  for  which 
the  reason  seems  well  founded,  that  it  was 
po  defense  for  the  female  sued  to  allege  and 
prove  that  she  was  the  party  seduoea,  and 
that  the  j^reater  wrong  and  injury  had  been 
inflicted  upon  her,  not  upon  the  plaintiff 
wife?  or  would  the  contrary  rule  prevail? 
But  we  need  not  consider  the  subject  further, 
for  a  moment's  reflection  will  suggest  the 
remarkable  results  flowing  from  the  adoption 
of  either  rule. 

We  have  been  cited  to  quite  a  number  of 
cases,  determined  in  the  courts  of  last  resort 
in  this  country,  in  which  it  has  been  held, 
without  much  stress  being  laid  on  statutes 
oonoeming  the  rlehts  of  married  women,  that 
an  action  may  be  maintained  by  a  wife 
against  one  who  wrongfullv  induces  and 
procures  her  husband  to  abanaon  or  send  her 
away.  WesUake  ▼.  WesUake,  84  Ohio  St.  621, 
82  Am.  Rep.  897,  the  court  being  divided  in 
opinion,  is  a  leading  case  on  this  view  of  the 
subject.  A  later  one,  announcing  the  same 
doctrine,  but  made  to  rest  much  more  on  the 
married  woman's  acts  in  the  state  of  Michigan 
and  similar  to  our  own,  is  Warren  y.  Warren, 
89  Mich.  128,  14  L.  R.  A.  545.  The  plain- 
tiff's counsel  has  been  industrious  in  col- 
lecting this  class  of  cases  In  his  brief,  and 
to  them  we  add  Pries  v.  Price  (Iowa)  60  N. 
W.  Rep.  202.  But  even  on  this  proposition, 
and  despite  broad  statutory  enactments  affect- 
ing the  rights  of  married  women,  the  courts 
are  not  en^tirely  agreed,  for  in  Maine  and 
Wisconsin  it  has  b<^n  held  that  such  an  action 
canpot  be  maintained.  Doe  v.  Roe,  82  Me. 
603,  8  L.  R.  A.  888 ;  Dufflei  ▼.  Duffles,  76 
Wis.  874,  8  L.  R.  A.  420.  But  we  need  not 
decide,  as  between  these  cases,  for  the  exact 
question  raised  by  the  demurrer  here  was  not 
the  one  under  consideration  in  any  we  have 
cited.  They  were  brought  for  enticing  away 
the  husband ;  causing  him  to  withdraw  his 
■upport  from  Uie  wife ;  to  abandon  or  desert 


her, — an  entirely  distinct  and  separate  cause 
of  action  from  that  set  out  in  the  plaintiff's 
complaint.  At  common  law  this  form  of  ac- 
tion was  wholly  different  in  pleadings  and 
proof,  as  well  as  parties,  from  erim,  eon.  It 
proceeded,  and  still  proceeds^  upon  different 
grounds,  and  we  do  not  regard  cases  of  that 
nature  as  authority  in  this.  We  are  not  un- 
mindful of  the  fact  that  plaintiff's  counsel 
has  presented  two  cases — Seaeer  ▼.  Adnm*,  66 
N.  H.  ~,  and  Haynes  ▼.  NowUn,  129  Ind. 
681,  14  L.  R.  A.  787, —in  which  it  is  held 
that  an  action  bj  a  wife  against  another 
woman,  based  on  a  complaint  very  much  like 
this,  will  lie.  But  in  these  cases  the  au- 
thorities before  referred  to  are  cited  and 
relied  on  as  directly  in  point.  The  oouits 
rendering  these  decisions  ao  not  seem  to  have 
consider^  that  there  is,  and  inevitably  must 
be,  a  marked  distinction  between  an  action 
charging  a  defendant  with  having  induced 
and  enticed  a  husband  to  withdraw  his  sup- 
port from  his  wife  and  to  abandon  and  desert 
her  and  one  similar  to  erim,  eon.  We  think 
the  difference  noticeable  and  material,  al- 
thoufl^h  we  do  not  wish  to  be  understood  as 
holding  that  the  one  first  mentioned  will  lie. 
That  question  is  not  before  us,  and  we  simply 
express  our  conviction  that  a  wife  cannot 
maintain  an  action  in  the  nature  of  erim,  eom. 
Such  actions  would  "  seem  to  be  better  calcu- 
lated to  inflict  pain  upon  innocent  memben 
of  the  families  of  the  parties  than  to  secure 
redress  to  the  persons  injured. "  The  power 
to  bring  such  actions  would  furnish  wives 
''with  the  means  of  Inflicting  untold  misery 
upon  others,  with  little  hope  of  redress  for 
themselves. "  We  find  nothing  in  our  statutes 
in  respect  to  the  rights  of  married  women 
which  indicates  that  the  power  to  proceed  in 
this  form  of  action  was  intended  to  be  con- 
ferred. Attention  has  been  called  to  Gen. 
Laws  1887,  chap.  207,  g  1.  We  have  hereto- 
fore had  occasion  to  comment  upon  that  act, 
and  have  not  changed  our  views  as  thai  ex- 
pressed. AUhen  V.  Tarboai^  48  Minn,  la 
Order  rovereed. 
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Myron  R.  KENT,  Pff.  in  Err. 
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*1.  When  »  person  on  trial  ft»r  tttUnkj 
presents  to  the  Jndi^  of  the  district  in 
whieh  the  indictment  is  pending^  his 
nllidnTit  stating  that  he  cannot  have  an  im- 
partial trial  by  reason  of  the  bias  and  prejudice 

I  of  such  Judge,  it  is  the  absolute  duty  of  saoh 

•Headnotes  by  Oobijss,  J. 

Note.— The  subject  of  the  employment  of  prl» 
Tate  counsel  to  aid  the  proseoution  In  a  criminal 
case  is  treated  with  unusual  fullness  in  the  present 
case.  The  same  is  true  also  of  the  subject  of  in- 
dlctmenu  agaiost  prlnolpala  who  employ  agents  in 
the  commission  of  crlmeSi 
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Judge  to  oaU  in  another  Judge  to  try  the 
For  him  to  refuse  to  do  so  is  error.  The  word 
**may**  in  the  Statute  (Oomp.  Laws,  B  7812)  must 
be  construed  as  ^*must**  under  a  familiar  rule  of 
oonstruotion. 

8.  It  is  not  error  ftvr  tlie  trinl  Judge  te 
permit  an  attorney  who  is  neither  a  reaideot 
nor  a  member  of  the  bur  of  his  state,  but  is  a  noo- 
resident  of  this  state,  and  who  is  employed  solely 
by  rdatives  of  the  person  for  whoee  murder  the 
aooused  is  being  trfed,  to  assist  Uie  proeeouting 
attorney  ou  the  trial,  the  latter  having  requested 
the  Judge  that  saoh  counsel  be  permitted  to  aid 
him  in  the 


8.  Undersection  7860*  Compiled  Iiaws» 

it  is  proper  to  oharge  as  prinoipal  in  the  homi- 
cide one  who  counsels  and  directs  a  murder,  and 
who  therefore  would  have  been  an  accessory  he> 
fore  the  fact  at  common  law.  The  informatiOD 
or  iodictment  may  aver  that  be  hlmseir  H red  the 
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fatal  shot  whlob  waa  In  f aot  fired  by  the  one  be 
tDsti^ted  to  oommit  the  crime. 

4.   Great  latttnde  shoiild  be  allowed  <n 

theoroflB-azaminatlon  of  an  aocomplioe.  Hence  It 
waa  error  for  the  court  to  refuse  to  allow  counsel 
for  the  aoouaed  to  aak  the  accomplice  who  bad 
by  his  own  teatimony  made  out  a  caae  of  murder 
against  himself  whether  he  expected  to  be  hung. 

6.  Held,  ftirther,  that  it  was  Brrar  to 
refhse  to  permit  eomisel  for  the  accused 
to  prove  as  bearing  upon  the  credibility  of  the 
accomplice  that  no  proceedioKS  whatever  bad 
been  instituted  against  him  for  the  murder  be 
had  confessedly  oommitted,  although  several 
months  had  elapsed  since  the  crime  was  per- 
petrated. 

6«  In  this  state  no  person  eaa  be  con* 
▼ieted  on  the  uncorroborated  testimony  of  an 
accomplice.  Oomp.  Laws,  §  78U.  The  corrobo- 
ration must  oome  from  some  source  independent 
of  the  aocomplioe.  But  it  is  not  necessary  that 
the  corroborating  evidenoe  should  be  sufficient 
in  itself  to  support  a  conviction.  It  is  enough 
if  it  tends  to  connect  the  accused  with  the  oom- 
mission  of  the  offense.  It  must,  however,  tend 
to  connect  the  accused  with  the  commission  of 
the  crime.  Evidence  corroboratiog  theaccom- 
plloe  as  to  the  fact  that  a  crime  has  been  com- 
mitted or  with  respect  to  the  fact  that  the 
aocomplioe  is  guUty  thereof  will  not  satisfy  the 
requirements  of  the  statute. 

7*  Instructions  g^ven  by  the  accQsed  to 
the  accomplice  touching  the  story  the  lat- 
ter was  to  tell  in  explanation  of  the  killing  may 
be  sworn  to  by  the  accomplice,  and  it  is  not 
error  for  the  court  to  receive  in  evidence  a  book 
in  which  such  Instructions  were  written  down 
by  the  accomplice,  when  the  latter  swears  he 
wrote  them  down  as  they  were  glveo  to  h*™  by 
the  accused  and  under  his  direction. 

8.  Nor  was  it  error  Ibr  the  court  to  al- 
low the  aoeompUce*  who  was  a  Bohemian, 
to  translate  into  English  these  written  instruc- 
tions which  he  himself  had  written  in  the  book 
in  the  Bohemian  dialect,  he  having  testified  to 
his  ability  to  make  the  translation  correctly. 

(March  20, 180ft.) 

ERROR   to  the  District  Ck>urt  for  Morton 
County  to  review  a  judgment  convicting 
defendant  of  murder.     Beversed. 
The  facts  are  stated  in  the  opioion. 
Messrs.  M.  A.  HUdreth*  J.  E.  Camp- 
bell,  and  J.  Q.  Perrault,  for  plaintifT  in 
error: 

The  motion  for  change  of  Judges  should 
have  been  granted. 

State  V.  Henning,  8  8.  Dak.  492;  OoldOty 
T.  State,  18  Ind.  147;  Mershon  v.  State,  44 
Ind.  598;  Manly  v.  StaU,  52  Ind.  215;  Duggins 
T.  StaU,  66  Ind.  860;  State  v.  Neuner,  49 
Conn.  288;  Ticknor  v.  McGUUand,  84  III.  471; 
Kane  v.  Footh,  70  111.  587;  Worcester  County 
v.  Schlennger,  16  Gray,  168;  Gam,  v.  Smith, 
111  Mass.  407;  Rex  v.  Barlow,  Garth.  298; 
Bex  v.  Derby,  Skin.  870;  Potter's  Dwarr.  Stat. 
p.  220,  and  cases  cited;  Endlich  Interpretation 
of  Statutes.  §  806,  p.  416;  Stats  v.  Palmer  (S. 
Dak.)  Jan.  18,  1894 

There  was  no  authority  for  the  courts  per- 
mitting Mr.  Frank  Jtf.  Wye,  of  the  bar  of 
Hennepin  county,  Minn.,  and  district  attorney 
of  that  county,  to  appear  in  this  case. 

1  Bishop,  Grim.  Proc.  ^§  988,  et  seg.;Metsier 
T.  People,  81  Mich,  90;  StaU  j.  BusseU,  83 
Wis.  830. 
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A  conspiracy  having  been  prima  facie  estab- 
lished bv  competent  evidence,  to  commit  a. 
wrongful  act,  conduct  of  a  co-defendant  lead- 
ing up  to  the  commission  of  the  act,  is  admis- 
sible; but  subsequent  conduct  on  the  part  of  the 
CO  defendant  cannot  bind  the  defendant,  and 
is  not  admissible. 

People  V.  Sleeker,  2  Wheel.  Grim.  Gas.  256; 
PeopU  V.  Stanley,  47  Gal.  118,  17  Am.  Rep. 
401;  Peopie  v.  Moore,  45  Gal.  19;  Com.  v. 
Orowninshield,  10  Pick.  497;  Greenl.  Ev.  14th 
ed.  g  HI. 

Any  statement  made  by  Swedensky  which 
was  not  a  part  of  the  criminal  enterprise,  and 
made  after  the  homicide  was  ccm«ummated 
was  inadmissible,  and  it  was  error  to  aamii  u! 

Stone  V.  Peofle,  18  Hun,  265;  8  Rice,  Grim. 
Ev.  p.  902,  and  cases  cited. 

It  did  not  appear  that  Swedensky  was  com- 
petent to  translate  the  writing  o£fered  in  evi- 
dence. He  was  not  sworn  as  an  interpreter; 
he  waa  not  shown  competent;  and  he  waa 
directly  interested. 

The  defendant's  guilty  must  be  established 
by  evidence  of  his  own  acts. 

People  V.  Thorns,  8  Park.  Grim.  Rep.  256; 
PeopU  V.  Courtney,  28  Hun.  589;  Cuyler  v. 
McCartney,  40  N.  Y.  221;  Ormsby  v.  P^e,. 
63  N.  Y.  472;  Stephen's  Dig.  Grim.  Ev.  art. 
89;  8  Rice,  Grim.  Ev.  g§  50,  70. 

To  make  the  acts  and  declarations  of  the  al> 
leged  confederate  competent  evidence  against 
Kent,  it  was  necessary  to  prove  prima  facie 
that  he,  Kent,  had  conspirea  with  Swedensky 
to  murder  the  deceased. 

1  Greenl.  Ev.  §  8;  Peojfie  v.  Bennett,  49  N. 
Y.  144. 

It  was  therefore  error  to  permit  him  to  tes- 
tify as  to  the  book  and  to  translate  it. 

Ormtby  v.  People,  supra;  McKemie  v.  StaU, 
82  Tex.  Grim.  Rep.  568;  Brown  v.  VniUd 
States,  150  U.  8.  98,  87  L.  ed.  1010;  Slate  v. 
Oreen,  40  8.  G.  828;  State  v.  BeavcleigJi,  9» 
Mo.  490;  Willey  v.  State,  22  Tex.  App.  408; 
State  V.  Melrose,  98  Mo.  594;  P^ple  v.  PavliK 
8  N.  Y.  Supp.  282;  PeopU  v.  Sharp,  107  N. 
Y.  425;  Crook  v.  State,  27  Tex.  App.  198. 

A  confession  by  a  co-conspirator  after  the- 
crime  is  accomplished  binds  nim  but  not  hia 
coconspirators. 

State  V.  Oreen,  supra;  PeopU  v.  WhiU,  6a 
Hun,  114;  Brown  v.  UniUd  States,  150  U.  S. 
98,  87  L.  ed.  1010. 

When  the  defendant  sought  to  show,  by  tha- 
clerk  of  the  court,  that  no  steps  whatever  had 
been  taken  looking  to  the  prosecution  of  Swe- 
densky, the  court  erred  in  shutting  out  tbe^ 
testimony  and  in  refusing  to  allow  the  defend- 
ant to  make  suchproof. 

Abbott,  Grim.  Trial  Brief.  §  884,  and  cases, 
cited;  PeopU  v.  Whipple,  9  Gow.  708;  PeopU 
V.  Langtree.  64  Gal.  256. 

Messrs.  John  F.  Cowan*  Atty-Oen,,  and. 
H.  6*  Voaa,  for  defendant  in  error: 

The  word  '*may"  m  its  ordinary  and  gram- 
matical sense  is  permissive  merely. 

StaU  V.  Uolk  County  Court  Justices,  39  Mo. 
521;  Ex  parU  Banks,  28  Ala.  28;    Ex  parte- 
Simonton,  9  Port.  (Ala.)  395.  33  Am.  Dec.  S^iO; 
Gaines  v.  Earvin,  19  Ala.  492;  Newburgh  <&. 
C,  Tump,  Road  v.  MilUr,  5  Johns.  Ch.  113,. 
1  L.  ed.  1027;  Kane  v.  Footh,  70  lU.  587. 

In  the  case  before  us  we  do  not  perceive  tha^. 
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the  public  as  such  have  any  interest,  nor  is  the 
duty  imposed  upon  any  oflScer,  nor  do  the 
rights  of  the  parties  demand,  that  "may"  shall 
be  made  to  mean  '*  shall"  in  order  that  the 

Iury  may  be  enabled  to  render  a  Just  verdict, 
t  is  discretionary  with  the  court  to  give  this 
direction  to  the  jury. 

Healy  v.  DetPra  (Pa.)  7  Cent.  Rep.  168;  WO- 
Kami  Y.  People,  24  N.  T.  405;  Malcolm  ▼. 
liogers,  6  Cow.  188, 16  Am.  Dec.  464;  Be  Buf- 
falo <ft  B.  Fl.  Boad  Q/e  Applicatum  v.  Lan- 
eaeter  HigJifoap  Comre,  10  How.  Pr.  287;  OuU 
ler  ▼.  Howard,  9  Wis.  809;  KAUy-v.  Milwaukee, 
18  Wis.  83;  Markel  Nat,  Bank  of  New  York  v. 
Hogan,  21  WU  818;  Hungctford  v.  Ouehing, 
s  yE'Is.  897. 

The  charge  of  prejudice  or  bias  ii  too  loosely 
made  to  merit  any  consideration. 

Burke  v.  MaydU,  10  Minn.  287;  People  ▼. 
WiUiame,  24  Cal.  81;  Whart.  Crim.  PI.  &  Pr. 
^g  60e-«05. 

The  court  permitted  no  error  in  permitting 
Mr.  Frank  M.  Nve  to  appear  to  assist  the 
fltate's  attorney  in  tne  prosecution  of  this  case. 

Polin  V.  State,  14  ffeb.  640;  Bradshato  ▼. 
State,  17  Neb.  147;  State  v.  Oratfton  (Iowa) 
Oct.  7,  1898;  State  v.  Shrevee,  81  Iowa,  616; 
Com,  V.  WiUiame,  2  Cush.  582;  5  Am.  &  Ens, 
Encydop.  Law,  718;  Gardner  y.  State,  66  N. 
J.  L.  17;  People  v.  PoweU,  11  L.  R.  A.  76,  87 
€al.  848. 

A  person  charged  in  the  indictment  with  the 
commission  of  a  felony  may  be  convicted  upon 
proof  and  although  absent  when  the  crime 
was  committed  that  he  advised  and  procured 
its  commission. 

People  V.  Bitten,  112  N.  Y.  79;  CampbeU  v. 
€om,  84  Pa.  187;  StaU  v.  Eeesian,  68  Iowa, 
€8;  StaU  v.  Phelps  (S.  Dak.)  June  18,  1894; 
Pla)ple  V.  Boeeile,  78  Cal.  84;  People  y.  Oute- 
verae,  48  Cal.  19;  Toe  v.  People,  49  Bl.  410; 
State  v.  Duncan,  7  Wash.  886.  _^ 

CorliflSy  /.,  delivered  the  opinion  of  the 
•court: 

The  plaintiff  in  error  was  convicted  of  the 
orime  of  murder.  The  jury,  under  the  stat- 
ute, decided  that  he  should  suffer  death. 
Oomp.  Laws,  g  6449.  Havini?  been  sentenced 
to  be  hung  he  obtained  a  writ  of  error  and 
the  whole  case  is  now  before  tis  for  review. 

The  first  point  we  will  consider  relates  to 
the  information.  In  it  the  accused  is  charged 
•a  principal.  The  information  alleges  uiat 
he  nimself  held  and  discharired  the  gun  by 
which  the  victim  was  killed.  It  contains 
no  averment  that  he  counseled  and  directed 
juiy  third  person  to  commit  the  crime.  The 
undisputed  fact  it  that  the  murdered  person, 
who  was  Kent's  own  wife,  was  shot  and 
killed  by  another  and  that  Kent's  connection 
with  the  homicide,  if  any,  was  as  the  in- 
stigator of  the  accomplice.  At  the  time  the 
fatal  ahot  was  fired  kent  was  many  miles 
4iway.  At  common  laW  Kent  would  have 
been  an  accessory  before  the  fact.  He  could 
not  legally  have  been  indicted  as  principal. 
Under  such  an  indictment  he  could  not  at 
common  law  be  convicted.  This  rule,  how- 
ever, was  purely  technical,  and  was  limited 
in  its  scope  to  felonies.  In  cases  of  misde- 
meanors all  the  guilty  persons  were,  at  com- 
mon law,  principals,  as  well  those  who  coun- 
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seled  and  directed  the  crime  as  those  who 
personally  committed  the  offense.    1  Bishop, 
Crim.   L.   gg  681,  686,   686.     There  was  a 
single  exception  to  this  rule  in  felonies  in 
that  there  were  no  accessories  in  cases  of  hirh 
treason.     An  accessory  after  the  fact  could 
not  be  convicted  in  advance  of  the  conviction 
of  the  principal  and  he  could  not  be  indicted 
as  a  principal.    The  specific  facts  showing 
his  subsequent  connection  with  the  traitor- 
ous project  must  have  been  set  forth  in  the 
indictment.     1  Bishop,  Crim.  L.  §  701.     In 
misdemeanon  and  high  treason  the  pleader 
was  always  at  liberty  to  charge  the  accessory 
as  principal  in  the  indictment.     It  was 
however,  entirely  proper  to  set  forth  ths 
the  accused  had  counseled  or  directed  th. 
commission  of  the  crime  by  another;  bur 
this  was  not  necessary.    As  the  law  regarded 
all  who  were  implicated  as  principals,  thej 
might  all  be  proceeded  against  as  principals. 
1  Bishop,  CriUL  L.  Sg  SbI,  685.    This  dis- 
tinction between  misidemeanors  and  treasons 
on  the  one  hand  and  felonies  on  the  other 
with  respect  to  the  allegations  of  the  indict- 
ment and  the  necessity  of  first  trying  Uie 
actual  principal  never  had  any  substantial 
foundation  in  principle.    1  Bishop,  Crim. 
L.  §  678.     There  is  therefore  no  reason  why 
we  should  hesitate  giving  to  our  statute  to 
which  we  will   now  refer   a  construction 
which  will  place  felonies  in  the  same  cate- 
gory with  misdemeanors  and  treason  as  far 
as  these  questions  are  concerned.    The  stat- 
ute provides  that,  "the  distinction  between 
an  accessory  before  the  fact  and  a  principal, 
and  between  principals  in  the  first  and  second 
degree,  in  cases  of  felony,  is.  abrogated,  and 
all  persons  concerned  in  the  commission  of 
a  felony,  whether  they  directly  commit  the 
act  constituting  the  offense,  or  aid  and  abet 
in  its  commission,  though  not  present,  mutt 
hereafter  be  indicted,  tried,  and  punished 
as  principals,  and  no  additional  facts  need 
be  alleged  in  any  indictment  against  such 
an  accessory  that  are  required  in  an  indict- 
ment against  his  principal."    Comp.  Lawa. 
g  7260.    The  language  of  this  stotute  is  too 
explicit  to  leaye  room  for  doubt  as  to  the 
intent  of  the  law-making  power.    The  pur- 
pose it  was  framed  and  paned  to  accomplish 
was  the  abrogation  of  tnis  purely  arbitrair 
distinction  Mtween  felonies  and  other  of- 
fenses, and  the  placing  of  all  criminal  as 
well  as  all  civil  pleaaing  under  the  same 

Sineral  rule,  which,  regarding  the  act  of 
e  agent  as  the  act  of  the  principal  himself, 
permits  the  averment  to  be  made  against  him 
that  he  himself  did  what  in  fact  was  done 
by  his  agent  for  him.  See  1  Bishop,  Crim. 
L.  g  676.  The  authorities  are  numerous 
which  hold  that  under  this  same  or  similar 
statutes  the  one  who  would  at  common  law 
be  a  mere  accessory  before  the  fact  may  be 
indicted  as  principal, — as  though  he  had 
himself  fired  the  shot,  or  administered  the 
poison  or  struck  the  fatal  blow.  Some  of 
the  statutes  which  haye  been  so  construed 
are  by  no  means  as  explicit  in  their  language 
as  section  7260.  Sronek  y.  Pinople,  184  111. 
189,  8  L.  R.  A.  887 ;  PisopU  y.  BUten,  IIH 
N.  T.  79;  Boaster  y.  People,  8  111.  868; 
Dempeey  y.  Pfople^  47  DL  828 ;  £!pte  y.  P»- 
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jrf0,  122  III.  1 :  People  y.  Outewras,  48  Cal. 
19 ;  State  y.  Hesnan,  58  Iowa,  68 ;  StcUe  y. 
Duncan,  7  Wash.  836 ;  People  y.  BoUlU,  78 
-Cal.  84 ;  QHmth  y.  State,  90  Ala.  583.  See 
m\so StaU^.  PMpi  (S.  Dak.)  59  N.  W.  Rep. 
471. 

This  section  it  Is  urged  is  unconstitu- 
tiODal.  We  disco Yer  no  proYision  of  our 
'Constitution  which  it  violates.  Our  organic 
taw  does  not  require  that  the  accused  shall 
be  informed  of  the  nature  and  cause  of  the 
accusation.  The  Federal  Constitution  does 
(article  6  of  Amendment  to  Constitnti'^!i), 
Ibut  this  provision  of  the  Constitution  of  the 
United  States  does  not  relate  to  proceedings 
in  the  state  courts.  Cooley,  Cfonst.  Lim. 
6th  ed.  p.  26.  We  are  referred  to  sections 
7241  and  7243,  Compiled  Laws,  as  bein^  re- 
pugnant to  7260.  If  they  were  repugnant 
they  would  to  that  extent  have  to  yield  to 
the  latter  section.  But  we  are  unable  to  find 
In  these  two  sections  anything  which  for- 
tiids  the  indicting  of  an  accessory  as  if  he 
were  principal.     Under  them  it  would  be 

f proper  to  charge  an  accessory  before  the  fact 
n  the  case  of  a  misdemeanor  as  though  he 
were  principal  had  section  7260  never  been 
enacted.  This  latter  section  merely  places 
felonies  in  the  same  class.  Section  7241  de- 
•Clares  that  the  indictment  must  contain  ''a 
statement  of  the  acts  constituting  the  offense 
In  ordinary  and  concise  language  and  in  such 
manner  as  to  enable  a  person  or  common  un- 
•derstandiufc  to  know  what  is  intended." 
What  are  the  facts  constituting  the  offense? 
"They  are  the  shooting  of  the  deceased  with 
m.  gun  with  the  premeditated  design  to  effect 
ber  death  and  the  killing  of  her  by  such  in- 
strumentality used  wit!b  such  a  motive. 
Oounseling  and  directing  this  criminal  en- 
terprise is  not  a  part  of  the  crime  itself.  By 
f>roof  of  sucli  counseling  and  direction  the 
plaintiff  in  error  is  so  connected  with  the 
'Criminal  act  that  in  contemplation  of  law  he 
Aimsclf  performed  it.  But  the  crime  itself 
is  entirely  distinct  from  his  connection  with 
it.  The  killing^of  Mrs.  Kent  would  have 
tieen  murder  if  Kent  had  never  participated 
in  it  at  all.  He  is  charged  with  having  him- 
self performed  these  act«,  and  this  charge 
can  be  made  good  by  evidence  that  he  coun- 
seled and  directed  the  murder  because  such 
conduct  on  his  part  makes  him  in  the  eye  of 
the  law  a  participant  in  the  physical  act  of 
taking  the  human  life,  the  same  as  if  he  had 
tilmself  fired  the  fatal  shot.  The  fact  that 
lie  counsels  and  directs  is  an  evidential  fact 
whose  utmost  scope  is  to  establish  that  the 
accused  was  a  principal  in  the  crime.  It  in 
no  manner  tends  to  prove  the  crime  itself. 
Evidential  facts  should  never  be  pleaded  as 
ft  general  rule.  It  is  certainly  not  necessary 
to  plead  them.  All  the  pleader  need  do  is 
to  aver  the  ultimate  facts  which  the  evi- 
-dential  fact  is  proved  to  establish.  That 
ultimate  fact  in  this  case  was  the  connection 
of  the  accused  with  this  murder  as  a  princi- 
pal in  the  crime.  That  was  pleaded,  and 
•could  be  proved  by  evidtnce  that  he  fired 
tbe  shot  or  hired  an  assassin  to  fire  it.  Our 
•tatute  imposes  upon  the  criminal  pleader 
more  onerous  duty  in  framing  an  indict- 
It  than  did  the  common  law.    And  yet 
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with  respect  to  treason  and  misdemeanors  U 
has  always  been  regarded  as  proper  pleading 
to  aver  that  the  accessory  before  the  fact  com- 
mitted the  crime  himself.  Such  form  of 
pleading  has  been  universal Iv  considered  as 
amply  protecting  the  accused  from  surprise 
on  the  trial.  Indeed  as  we  have  seen  there 
was  no  reason  why  felonies  should  not  have 
been  included  in  the  general  rule.  Our  stat- 
ute merely  abrogates  a  distinction  that  had 
no  foundation  in  reason.  The  argument  that 
the  accused  will  not  be  fairly  apprised  of 
the  charge  against  him  has  been  considered 
of  no  force  with  respect  to  treason  and  mis- 
demeanors for  centuries;  and  indeed  as  is 
asserted  by  the  court  in  People  v.  Bliven,  112 
N.  Y.  79,  and  is  satisfactorily  established 
bY  the  reasoning  of  the  court  .in  State  v. 
I)unean,  7  Wash.  386,  the  argument  is  more 
** fanciful  than  real. "  We  therefore  hold  that 
it  was  proper  to  chartre  Kent  in  the  informa- 
tion as  principal.  We  now  approach  a  very 
interesting  question.  The  state's  attorney 
was  assisted  on  the  trial  by  Mr.  Nye,  a  citi- 
zen of  Minnesota  and  a  member  of  the  bar  of 
that  state.  He  was  retained  by  the  brothers 
of  the  murdered  women  to  assist  in  the  pros- 
ecution, lie  stated  to  tbe  trial  judge  that^ 
while  he  had  been  paid  nothing  by  his  clients 
and  had  had  no  talk  with  them  on  the  sub- 
ject of  fees,  he  presumed  that  they  would 
compensate  him  lor  his  services  in  the  case. 
He  was  nut  employed  by  the  county  of  Morton 
in  which  the  crime  was  committed  or  by  the 
state's  attorney  of  that  county  to  assist  in  the 
prosecution ;  but  the  latter  stated  in  open 
court  that  he  desired  to  have  Mr.  Nye  assist 
him  for  the  reason  tliat  he,  the  state's  at- 
torney, was  unable  be<'au8e  of  physical  ail- 
ments to  stand  the  labor  and  strain  of  the 
case  without  aid.  Mr.  Nye  was  allowed, 
despite  the  objection  of  the  counsel  for  the 
accused,  to  assist  in  the  trial  of  the  case, 
taking  a  very  active  part  therein.  Counsel 
for  the  accused  insists  that  this  was  prejudi- 
cial error.  There  are  two  grounds  on  which 
he  assails  the  action  of  the  trial  judge  in 
permitting  Mr.  Nye  to  participate  in  the 
trial,— fii-st  that  he  was  employed  by  private 

Eersons  and  not  by  the  public ;  second,  that 
e  was  neither  a  resident  nor  a  member  of  the 
bar  of  this  state.  We  will  discuss  these  two 
points  in  the  order  in  which  they  are  stated. 
in  England' criminal  prosecutions  were  gen- 
erally carried  on  by  individuals  interested 
in  the  punishment  of  the  accused  and  not  by 
tlie  public.  The  private  prosecutor  em- 
ployed his  own  counsel,  had  the  indictment 
found  and  the  case  laid  before  the  grand  jury 
and  took  charge  of  the  trial  before  the  petit 
Jury.  1  Chilty,  Grim.  L.  9,  825.  This  sys- 
tem does  not  prevail  in  this  state.  Here  in 
each  court  there  is  a  public  prosecutor  called 
the  state's  att^irney  for  that  county.  It  is 
his  duty^  to  prosecute  all  criminal  offenses 
triable  m  that  county.  He  is  paid  a  salary 
for  that  purpose  out  of  the  public  funds. 
He  is  not  allowed  to  receive  any  fee  or  re- 
ward from  or  on  behal  f  of  any  prosecutor  or 
any  individual  for  services  in  any  prosecu- 
tion or  business  to  which  it  is  his  official 
duty  to  attend ;  nor  be  concerned  as  attorney 
or  counsel  for  either  party  other  than  for  th« 
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gtite  or  tlie  eooBtj  im  any  ciyil  action  de- 1 
pending  on  the  Mune  state  of  facta  apon  which , 
anj  cnmiDal  proaecation  oonunenced  bat 
midelCTmined  ahall  depend.  Comp.  Laws. 
fA  4Z7-48a.  We  do  not  think  Uiat  this 
change  in  policy  indicates  a  purpose  to  ex- . 
elude  the  couoael  for  interested  persons  from 
all  participation  in  the  prosecation.  Bach 
eoonsel  cannot  initiate  the  proceedings  or' 
eondact  them.  Tlie  control  of  criminal  pros-  ■ 
ecution  has  been  taken  from  private  hands  and  ■ 
transferied  to  pablic  functionaries,  chosen 
for  that  express  purpose.  But  there  is  noth- 
ing in  the  statute  to  justify  the  conclusion 
that  counsel  employed  by  interested  persons 
nay  not  assist  the  pablic  prosecutor  in 
esse  he  and  the  trial  Judge  deem  this  coarse 
proper.  The  fact  that  the  state's  attorney 
who  controls  criminal  esses  is  not  allowed  to 
receive  any  compensation  from  private  prose- 
cutors for  the  prosecution  of  a  criminal  case 
does  not  warrant  the  conclusion  that  no  coun- 
sel paid  by  private  persons  shall  be  permitted 
to  assist  in  the  trial  of  such  a  case.  It  is  one 
thinf  to  have  the  prosecution  entirely  in  the 
hands  of  one  who  may  be  influenced  because 
of  a  retainer  by  the  strong  desire  of  his  client 
to  secure  a  conviction,  but  it  is  an  entirely 
different  thing  to  allow  such  an  interested 
counsel  to  aid  in  the  prosecution  one  who 
stands  affected  by  no  other  motive  than  that 
of  securing  the  punishment  of  guilt,  and  who 
has  absolute  control  over  the  case.  The  law 
has  removed  criminal  prosecutions  from  the 
control  of  private  interesto;  but  it  has  not 
excluded  such  interesto  from  all  participa- 
tion therein.  If  no  error  is  committed  on  the 
trial  we  fail  to  see  how  an  accused  can  be 
prejudiced  by  the  fact  that  those  personally 
interested  have  employed  private  counsel  to 
aid  the  public  prosecutor.  Certainly  he 
should  not  be  heard  to  complain  of  the  zeal 
of  the  private  counsel,  if  such  counsel  has 
not  allowed  his  zeal  to  hurry  him  into  er- 
rors. The  bttt  mode  of  reaching  the  truth 
is  by  the  strenuous  contentions  of  opposing 
counsel  each  animated  by  the  conviction  that 
the  case  that  he  has  espoused  is  Just.    The 

fiublic  have  some  interesto  at  stake  in  a  crim- 
nal  prosecution.  May  all  the  zeal  be  dis- 
played on  one  side  and  none  be  tolerated  on 
the  other?  The  public  interesto  demand  that 
a  prosecution  should  be  conducted  with  en- 
ergy and  skill.  While  the  prosecuting  officer 
should  see  that  no  unfair  advantage  is  taken 
of  the  accused,  yet  he  is  not  a  judicial  offi- 
cer. Those  who  are  required  to  exercise  iu- 
dicial  functions  in  the  case  are  the  judge 
and  the  jury.  The  public  prosecutor  is  nec- 
essarilv  a  partisan  in  the  case.  If  he  were 
compelled  to  proceed  with  the  same  circum- 
spection as  the  judge  and  jury,  there  would 
be  an  end  to  the  conviction  of  criminals. 
Zeal  in  the  prosecution  of  criminal  cases  is 
tlierefore  to  be  commended  and  not  con- 
demned. It  is  the  zeal  of  counsel  in  tlie 
court  room  alone  of  which  the  accused  can 
complain.  No  decision  can  be  found  which 
questions  the  right  of  the  prosecuting  officer 
to  consult  with  and  receive  all  manner  of  aid 
even  during  the  trial  from  the  counsel  for 
pr irate  parties  outside  of  the  court- room. 
And  if  such  zeal  in  the  court-room  on  the 
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trial  does  not  resnlt  in  oior  what  ooooeiv 
able  difference  can  it  make  whether'  aucii  as- 
sistance was  employed  by  the  public  or  fay 
private  persons?    May  not  craes^zaminatioft 
of  witnesses  be  conducted  and  argumento  to 
court  and  jury  be  made  by  one  who  is  as  mock 
convinced  of  the  guilt  of  the  accaaed  as  hi* 
counsel  is  penua£d  of  his  innocence?    The 
mannrr  of  conducting  the  cases  in  the  coort- 
room  cannot  work  le^al  prejudice  to  the  ac- 
cused without  resulting  in  error  for  which 
the  conviction  will  be  set  aside.     It  is  there- 
fore of  no  legal  importance  what  inspires  the 
zeal  of  the  attorney  who  »;saista  in  the  trial. 
VHiatever  is  done  to  the  injury  of  the  pris- 
oner by  private  counsel  for  which  he  can  have 
no  redress  is  done  out  of  court ;  for  instanca 
by  concealing  or  fabricating  evidence.     At 
Just  this  point  where  the  zeal  of  counsel  em- 
ployed by  private  parties  may  be  deadly  to 
the  accused,  no  kind  of  safeguard  is  or  can  be 
thrown  around  him.     The  prosecuting  officer 
may  consult  with  and  be  entirely  goTexned 
by  the  advice  of  such  private  counsel  and 
yet  the  accused  has  no  remedy  if  the  private 
counsel  does  not  participate  in  the  trial.    If 
he  does  so  participate  his  zeal  woiiLa  no  mote 
prejudice  to  tho  accused  than  the  zeal  of  any 
other  equally  able  counsel  who  may  be  em- 
ployed by  the  public     The  cases  agree  that 
an  assistant  hired  by  the  public  may  engage 
in  the  trial  without  giving  the  prisoner  any 
legal  cause  for  complaint.    Of  oourae  the 
latter  may  think  he  is  prejudiced  because  of 
being  compelled  to  confront  an  exceptionally 
able  and  experienced  prosecutor;   but  this 
furnishes  no  legal  ground  for  overthrowing 
the  conviction.    The  question  can  be  placra 
in  a  clear  light  by  the  following  atatement 
of  it.     Can  a  defendant  in  a  criminal  case 
who  is  obliged  to  submit  to  the  zeal  of  an 
assistant  prosecutor  employed  by  the  public 
insist  that  the  zeal  of  an  assistant  counsel 
employed  by  interested  parties  shall  not  be 
displayed  against  him  although  it  resulta  in 
no  error  on  the  part  of  the  prosecution  in  the 
management  of  the  case?    We  think  there  is 
only  one  answer  to  this  question  and  that  is 
against  the  right  of  the  accused  to  complain 
in  either  case  so  lon^  as  no  error  has  been 
committed  by  the  assistant  on  the  trial.    The 
rule  is  different,  however,  in  Michigan  and 
Massachusetto  under  statutes  very  similar  to 
ours.     MeUter  v.  FeopU,  81  Mich.  99;  :^Meed 
V.  PisopU,  88  Mich.  251 :  P^pU  v.  Ilurgl,  41 
Mich.  328;   People  v.  Bemis,  51  Mich.  422; 
Com.  V.  Gibb»,  4  Gray,  146. 

The  reasoning  of  Judge  Campbell  in  MeiiUr 
V.  PeopU^  while  very  plausible,  does  not  con- 
vince us  that  there  should  be  interpolated  into 
the  statute  an  implied  prohibition  against 
counsel  employed  by  interested  parties  assist- 
ing in  the  prosecution.  We  are  unable  to 
discover  in  the  statute  any  other  policv  than 
that  of  transferring  the  control  of  criminal 
prosecutions  from  private  to  public  hands. 
We  think  that  the  control  of  the  public  pro- 
secutor over  the  proceedings  is  a  sufficient 
guaranty  that  the  accused  will  not  be  mads 
the  innocent  victim  of  over- zealous  prosecu- 
tion by  private  persons.  While  aware  that 
Judge  Campbell  has  made  out  a  strong  case 
in  support  of  his  view,  we  cannot  discover 
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in  the  legislatare  of  this  state  the  eyidenoe 
of  a  policy  hostile  to  the  quite  general  prac- 
tice of  allowing  the  prosecuting  officer  to  be 
assisted  by  counsel  retained  by  those  having 
a  personal  interest  in  the  prosecution  distinct 
from  that  of  the  general  public.  In  support 
of  our  ruling  on  this  point  we  cite  the  fol- 
lowing cases:  State  V.  Hdm  (Iowa)  61  N. 
W.  Rep.  846 ;  KevM  ▼.  8taU,  122  Ind.  627 ; 
Polin  ▼.  StaU,  14  Neb.  540 ;  8taU  y.  BwrtUU, 
66  Me.  220;  SUOe  y.  Fitefferald,  40  Iowa, 
260,  81  Am.  Rep.  148 ;  State  v.  Wileon,  24 
Kan.  189 ;  Burkhard  ▼.  StaU,  18  Tex.  App. 
699-618 ;  Gardner  y.  State,  65  N.  J.  L.  17 ; 
Bennyfietd  y.  Com.  18  Ey.  L.  Rep.  446 ;  Peo- 
pie  y.  TidweU,  4  Utah,  506 ;  1  Bishop,  Grim. 
Proc.  8  281 ;  Whart.  Crim.  PI.  &  Pr.  f^  655. 
Bee  also  Peo]^  y.  PotoeU,  87  Cal.  848,  11  L. 
R.  A.  75;  Jackeon  y.  State,  81  Wis.  127: 
United  Statee  v.  Eanwap,  2  Wall.  Jr.  189. 
See  particularly  the  reasoning  of  Judge  El- 
liott in  Keyes  y.  State,  122  Ind.  627,  and 
Judffe  Brewer  In  State  y.  Wilson,  24  Ean. 
189,  86  Am.  Rep.  257. 

The  decision  of  the  Wisconsin  supreme 
court  In  Biemel  y.  State,  71  Wis.  444,  sus- 
taining the  Michigan  and  Massachusetts  doc- 
trine, appears  to  be  bssed  upon  legislation 
in  that  state  authorizing  the  trial  judge  to 
Appoint  an  assistant  whenever  he  thinks  the 
public  interests  require  It  and  providing 
that  such  assistant  shall  be  paid  out  of  the 
public  funds.  See  pages  444  and  445. 
The  case  of  LatoreneeY,  State,  50  Wis.  507,  is 
distinffuished  In  the  Biemel  Case  on  the 
ground  that  it  was  decided  before  the  new 
statute  was  passed  giving  the  trial  judge 
power  to  appoint  an  assistant  to  be  paid  out 
of  the  public  treasury.  The  Lawrence  Case 
Is  more  In  harmony  with  than  opposed  to 
our  views.  We  hold  that  it  was  not  error  to 
assist  In  the  prosecution  at  the  request  of 
the  state's  attorney  because  of  his  having 
been  employed  by  the  brothers  of  the  mur- 
dered woman.  Does  the  fact  that  he  was 
not  a  member  of  the  bar  of  this  state  render 
him  an  improper  person  to  participate  in 
criminal  prosecution?  This  precise  question 
was  decided  In  favor  of  the  contention  of 
counsel  for  the  accused  in  Wisconsin.  State 
y.  Russell,  88  Wis.  880.  But  the  decision 
was  founded  on  the  wording  of  the  statute 
of  that  state  authorizing  the  trial  jud^e  to 
appoint  counsel  to  assist  in  the  prosecution. 
The  court  held  that  the  word  **  counsel" 
meant  a  member  of  the  bar  of  that  state. 
We  have  no  such  statute  in  this  state.  On 
the  contrary  our  legislation  seems  to  voice 
a  different  policy.  The  act  which  regulates 
the  admission  of  attorneys  to  practice  pro- 
vides that,  "any  member  of  the  bar  of  an- 
other state  actually  engaged  in  any  case  or 
matter  pending  in  any  court  of  this  state 
may  be  permitted  by  such  court  to  appear  in 
and  conduct  such  case  or  matter  while  retain 
ing  his  residence  in  another  state  without 
being  subject  to  the  foregoing  provisions  of 
this  acf  Laws  1891,  chap.  1199,  ^  7. 
Our  legislature  so  far  from  being  inimical 
to  the  employment  of  nonresident  counsel  to 
assist  in  criminal  prosecutions  seems  to  place 
tliem  on  the  same  footing  in  this  respect  as 
resident  attorneys.    The  statute  in  express 
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terms  dispenses  with  the  necessity  of  the 
foreign  counsel  taking  any  oath.  Therefore 
one  of  the  main  arguments  against  allowing 
a  foreign  attorney  to  assist  the  prosecution 
in  a  criminal  trial,  put  forth  by  the  court  in 
the  Russell  Case,  does  not  have  any  applica- 
tion in  this  state  with  its  policy  as  shaped 
by  legislation,  of  permitting  foreign  coun- 
sel to  try  causes  without  taking  any  oath. 
Whether  such  counsel  does  or  does  not  take 
an  oath  is  practically  of  little  moment  to 
the  accused.  Every  attorney  of  high  char- 
acter is  acting  under  the  restraint  of  a  more 
sacred  oath  ihan  that  which  is  formally  ad- 
ministered to  him  in  court, — the  oath  which 
through  his  whole  career  he  constantly  ad- 
ministers to  himself  in  secret  before  the  sol- 
emn tribunal  of  his  own  conscience.  A  mere 
formal,  lip  uttered  oath  will  never  control 
the  conduct  unless  it  is  the  echo  of  an  oath 
taken  within.  The  fact  that  the  foreign  at- 
torney is  not  amenable  to  the  court  before 
which  he  appears,  as  is  a  resident  attorney,, 
cannot  prejudice  the  rights  of  the  accused. 
The  trial  judge  can  always  at  any  stage  of 
the  prosecution  refuse  to  permit  him  longer 
to  remain  In  the  case ;  and  if  the  judge  con- 
siders that  his  conduct  has  been  prejudicla) 
to  the  accused,  he  can  always  grant  the  ac- 
cused a  new  trial.  It  is  safe  to  leave  these 
matters  to  the  sound  judgment  of  an  Impar- 
tial magistrate. 

We  come  now  to  what  we  regard  as  a  fatal 
error.  Section  7812  of  the  Compiled  Laws 
provides  as  follows:  *'A  criminal  action, 
prosecuted  bv  Indictment,  may,  at  any  time 
before  trial  is  begun,  on  the  application  of 
the  defendant,  be^removed  from  the  court  in 
which  it  is  pending,  if  the  offense  charged 
in  the  indictment  l^  punishable  with  deaib, 
or  imprisonment  in  the  territorial  prison, 
whenever  it  shall  appear  to  the  satisfaction 
of  the  court  by  affidavits,  or  if  the  court 
should  so  order  bv  other  testimony,  that  a 
fair  and  impartial  trial  cannot  be  had  in 
such  county  or  subdivision,  in  which  case 
the  court  may  order  the  person  accused  to  be 
tried  in  some  near  or  adjoining  county,  in 
any  district  where  a  fair  and  impartial  trial 
can  be  had ;  but  tlie  party  accused  shall  be 
entitled  to  a  removal  of  the  action  but  once, 
and  no  more,  and  if  the  accused  shall  make 
an  affidavit  that  he  cannot  have  an  impartial 
trial,  by  reason  of  the  bias  or  prejudice  of 
the  presiding  judge  of  the  district  court 
where  the  indictment  is  pending,  the  judge 
of  such  court  may  call  any  other  judge  of  a 
district  court  to  preside  at  said  trial,  and  do 
any  other  act  with  reference  thereto,  aa 
though  he  was  presiding  judge  of  said  dis- 
trict "court.  ** 

On  the  very  threshold  of  the  trial  the  coun- 
sel for  the  accused  presented  to  the  court  an 
affidavit  sworn  to  by  the  accused  stating 
that  he  could  not  have  a  fair  and  impartial 
trial  by  reason  of  tlie  bias,  prejudice,  and 
partiality  of  Judge  Winchester,  who  was  the 
judge  of  the  district  in  which  the  informa- 
tion was  pending;  and  thereupon  counsel 
for  the  accused  moved  under  the  above-quoted 
section  of  the  statute  that  Judge  Winchester 
call  in  another  judge  of  the  district  court  to 
preside  at  the  trial.     This  motion  was  de- 
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nied.  In  so  doins  the  learned  trial  court 
erred.  The  error  is  fundamental  and  because 
of  it  we  are  obliged  to  reverse  the  conviction. 
It  is  true  that^he  statute  declares  that  the 
trial  Judge  "may*  call  in  another  judge. 
But  permTssive  language  is  often  construed 
as  mandatory.  If  a  comprehensive  survej 
of  a  statute  leads  to  the  conclusion  that  the 
legislative  purpose  was  to  confer  authority 
on  one  for  the  benefit  of  another,  then  the 
donee  of  suah  power  has  no  discretion  about 
exercising  it.  Said  Ohitf  Jtutiee  Dixon  in 
VuUer  V.  Howard,  9  Wis.  809,  at  page  812 : 
"The  cases  fully  establish  the  doctrine  that 
when  public  corporations  or  officers  are  au- 
thorized to  perform  an  act  for  others  which 
benefits  them,  then  the  corporations  or  offi- 
cers are  bound  to  perform  the  act.  The  power 
is  given  to  them  not  for  their  own  but  for 
the  benefit  of  those  in  whose  behalf  they  are 
called  upon  to  act ;  and  such  is  presumed  to 
be  the  legislative  intent.  In  such  cases  they 
have  a  claim  dejure  to  the  exercise  of  the 

gower."  Mr.  Sutherland  in  his  work  on 
latutory  Construction  at  page  597  says  that 
permissive  words  are  "  peremptory  when  used 
to  clothe  a  public  officer  with  power  to  do 
an  act  which  ou^ht  to  be  done  for  the  sake 
of  justice  or  which  concerns  the  public  in- 
terest or  the  rights  of  third  persons."  In 
Boek  Island  County  8upr$,  v.  united  Statei, 
71  U.  8.  4  Wall.  435,  18  L.  ed.  419,  the 
court  says  at  pages  446  and  447 :  "The  con- 
clusion to  be  deduced  from  the  authorities 
Is,  that  where  power  is  given  to  public  offi- 
cers, in  the  language  of  the  act  before  us,' 
or  in  equivalent  language— whenever  the 
public  interest  or  individual  rights  call  for 
Its  exercise— the  language  used,  though  per- 
missive in  form,  is  in  fact  peremptory. 
What  they  are  empowered  to  do  for  a  third 
person  the  law  requires  shall  be  done.  The 
power  is  ^iven,  not  for  their  benefit,  but  for 
his.  It  IS  placed  with  the  depositary  to 
meet  the  demands  of  right,  and  to  prevent  a 
failure  of  justice.  It  is  given  as  a  remedy 
to  those  entitled  to  its  aid,  and  who  would 
otherwise  be  remediless.  In  all  such  cases 
it  Is  held  that  the  intent  of  the  legislature, 
which  is  the  test,  was  not  to  devolve  a  mere 
discretion,  but  to  impose  a  positive  and  ab- 
solute duty. "  In  the  light  of  ihe  rule  which 
the  foregoing  authorities  recognize,— a  rule 
thoroughly  settled,— we  will  proceed  to  con- 
strue the  statute  in  question.  For  whose 
benefit  was  it  enacted?  Obviously  for  the 
sole  benefit  of  those  accused  of  crime  that 
they  might  be  protected  against  even  the 
unconscious  leaning  of  a  biased  judge  in 
favor  of  the  prosecution.  By  expressions  of 
countenance,  by  tone  of  voice,  by  gesture — 
in  a  multitude  of  ways,  a  prejudiced  judge 
may  unwittingly  suffer  his  feeling  against 
the  prisoner  to  so  express  itself  in  conduct 
that  the  bias  of  the  magistrate  passes  into  the 
minds  of  the  lury  thus  depriving  the  accused 
of  a  fair  trial  before  an  impartial  tribunal. 
When  his  prejudice  exists  the  law  intends 
that  another  judge  shall  try  the  case.  It  can- 
not admit  of  doubt  that  the  act  we  are  inter- 
preting was  passed  to  give  the  nrisoner  the 
riffht  to  insist  on  a  trial  before'  a  different 
judge  when  the  Judge  of  the  district  in 
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which  tb«  indictment  ft  pending  la  biaaed. 
From  this  proposition  there  flows  the  corol- 
lary that  en  the  presentation  of  an  affidavit 
stating  such  bias  the  right  of  the  accused  to 
have  another  judge  called  in  to  try  the  case 
is  absolute.  If  not,  then  the  judge  who  is 
so  attacked  for  prejudice  sits  in  judgment 
on  the  question  of  his  own  bias.  It  la  tme 
that  no  property  interests  of  his  own  are  in- 
volved. Neither  is  his  life  or  hia  liberty  at 
stake.  But  the  mind  that  cannot  decide 
that  it  is  biased  without  at  the  same  time 
admitting  by  such  decision  that  it  was  will- 
ing in  that  condition  to  enter  on  the  trial  of 
the  man  against  whom  the  prejudice  ia  en- 
tertained without  disclosinjr  such  bias  and 
that  it  would  haTe  carried  on  such  trial  to 
its  close  conscious  that  it  was  not  impartia], 
a  mind  placed  in  a  position  where  a  decision 
against  its  own  freedom  from  bias  will  bring 
it  such  humiliation,  ia  not  that  free,  calm, 
disinterested  mind  with  respect  to  that  ques- 
tion which  the  law  requires  and  the  honest 
administration  of  justice  demands.  This 
consideration  renders  it  impossible  for  as  to 
impute  to  the  legislature  the  purpose  to  per- 
mit the  judge  so  assailed  to  pass  upon  his 
own  bias.  The  language  of  the  statute  con- 
firms our  Tiew  that  he  is  not  to  trv  this  ques- 
tion. This  section  contains  two  aistinct  pro- 
visions :^one  relating  to  a  change  of  venue 
on  the  around  that  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  in  which  the 
criminal  action  is  pending;  and  the  other 
referring  to  a  change  of  juoges  because  of  the 
bias  or  prejudice  of  the  judge  of  the  court 
in  which  the  indictment  is  pending.  The 
question  whether  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  in  which  the  ac- 
tion is  triable  must  be  settled  by  the  judge. 
It  must  be  made  to  appear  to  his  satisfaction 
by  affidavit  that  a  fair  and  impartial  trial 
oannot  be  had  in  that  countr.  Having  no 
interest  in  the  question  the  law  very  prop- 
erly leaves  it  to  him  for  decision.  That  he 
may  decide  the  statute  provides  that  affi- 
davits may  be  used  before  him  to  prove  or 
disprove  this  fact.  The  judge  in  his  discre- 
tion may  hear  testimony  on  this  subject 
But  when  we  come  to  that  branch  of  the  stat- 
ute which  relates  to  his  own  bias  nothing  is 
said  of  his  being  satisfied  of  it ;  nor  is  there 
any  provision  made  for  the  use  on  the  appli- 
cation for  a  change  of  judges  of  any  other 
affidavit  than  that  of  the  accused  stating  that 
by  reason  of  the  bias  and  prejudice  of  the 
ludge  he  cannot  have  an  impartial  trial. 
!n either  does  the  statute  call  for  or  permit 
the  use  of  any  other  evidence  than  su^  affi- 
davit. These  considerations  make  it  clear 
that  the  judge  is  not  to  try  the  question  of 
his  own  bias.  The  accused  need  not  prove 
it  to  the  satisfaction  of  the  judffe.  He  ia  not 
even  allowed  to  introduce  evOenoe  on  that 
point  aside  from  his  own  affidavit.  Although 
he  might  have  a  score  of  witnesses  to  whom 
the  judge  had  stated  his  prejudice,  he,  the 
prisoner,  is  powerless  to  use,  on  this  applica- 
tion, the  testimony  of  one  of  them.  Theas 
observations  lead  us  Inevitably  to  the  follow- 
ing conclusions  touching  the  rights  under 
this  statute  of  a  defendant  in  a  criminal  ac- 
tion.    When  the  judge  of  the  court  in  whidi 
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the  indictment  is  pending  is  biased,  the  de- 
fendant may  insist  that  another  judge  shall 
be  called  in  to  try  the  case.  The  judge  so 
attacked  cannot  try  the  question  of  his  own 
bias.  Unless  therefore  the  right  to  a  change 
of  judges  is  absolute  on  making  the  statutory 
affidavit,  the  protection  of  this  salutary  law 
is  lost  to  the  defendant,  and  its  enactment 
was  an  idle  deed.  The  nature  of  the  power 
vested  in  the  trial  judge  to  call  in  another 
Judge  to  try  the  cause;  the  circumstances 
under  which  it  is  to  be  exercised ;  the  fact 
that  its  exercise  is  beneficial  to  one  accused 
of  crime ;  the  question  that  no  one  shall  de- 
cide a  Question  in  which  he  is  interested ; 
and  finally  the  very  language  of  the- statute 
itself,  aside  from  the  word  ""  may," — these  all 
unite  to  bring  this  law  within  the  scope  of 
that  established  rule  which  transmutes  the 
permissive  word  ''may*'  into  the  imperative 
word  **  must. "  The  supreme  court  of  South 
Dakota  has  reached  the  same  conclusion  un- 
der the  same  statute.  8t€Ue  ▼.  Eenfiing,  8 
8.  Dak.  492;  8taU  v.  Palmer  (S.  Dak.)  67 
N.  W.  Rep.  490.  A  single  sentence  in 
the  opinion  of  the  court  in  Hungerfin'd  v. 
Gushing,  2  Wis.  897,  will  suffice  to  show 
that  that  decision  turned  on  the  lan- 
guage of  a  statute  radically  different  from 
the  one  we  are  construing.  Said  the  court : 
**  It  will  be  seen  by  a  reference  to  the  statute 
that  the  prejudice  of  the  judf^e  is  classified 
with  the  other  facts  of  the  existence  of  Some 
one  of  which  the  judge  must  be  satisfied  in 
order  to  lustify  him  in  changing  the  venue." 
We  mieht  pause  here  as  our  conclusion  on 
this  point  leads  us  to  a  reversal.  But  we 
deem  it  our  duty  to  settle  certain  questions 
which  are  sure  to  arise  on  another  trial  and 
■ome  of  which  we  are  of  opinion  were  er- 
roneously decided  by  the  trial  court.  The 
murder  that  was  committed  was  so  atrocious 
In  its  character  tliat  it  Is  to  be  hoped  that 
the  accused,  if  again  found  guilty  of  Insti- 
gating it,  will  not  be  in  position  to  secure 
a  third  trial  because  of  errors  occurring  on 
a  second  trial. 

On  the  trial  the  theory  of  the  prosecution 
was  that  the  murdered  woman  was  slain  in 
pursuance  of  a  conspiracy  in  which  her  hus- 
band, the  accused,  ^guied  as  the  originator 
of  the  criminal  sdieme  and  ike  instigator  of 
the  homicide,  and  a  Bohemian  named  Swed- 
ensky  played  the  part  of  a  venal  tool.  This 
theory  the  testimony  of  the  accomplice  fully 
supported.  He  told  the  story  of  this  con- 
spinu^  from  the  time  that  the  accused  first 
unfolded  it  to  him,  about  a  month  before  the 
murder,  to  its  horrible  consummation  in  the 
death  of  the  unsuspecting  wife.  He  testified 
that  when  Kent  first  broached  the  subject,  he 
refused  to  aid  him  because  of  fear ;  but  that 
Kent  was  persistent  in  his  importunities  con- 
stantly dangling  before  the  eyes  of  the  Bo- 
hemian the  wages  he  could  earn  by  execut- 
ing for  Kent  his  fell  purpose.  The  price 
Swedensky  was  to  be  paid  for  this  aeed, 
was,  according  to  his  testimony,  the  sum  of 
$18,000.  Finally  about  four  days  before  the 
fatal  shot  was  fired,  Swedensky  says  that  he 
yielded  being  assured  by  Kent  that  there  was 
no  danger ;  that  he  could  claim  that  the  shoot- 
ing was  accidental  and  that  after  being  in 
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lail  for  a  few  days  be  would  be  liberated. 
To  give  the  semblance  of  truth  to  his  story 
that  the  killing  was  unintentional  he  testified 
in  substance  that  Kent  told  him  what  course 
to  pursue.     He  was  to  awaken  Mrs.  Kent  in 
the  night  and  tell  her  that  there  was  some  one 
outside  the  house  looking  in  the  window; 
Kent  stated  to  him  that  the  boy  (the  son  of 
the  accused  and  the  murdered  woman,  about 
ten  years  of  age)  would  think  that  he  saw 
some  one  around  the  house ;  that  he  would  see 
someone  in  every  window, and  that  he  would 
be  Swedensky 's  best  witness  that  his  story 
about  burglars  was  true.    He  further  in  sub- 
stance instructed  Swedensky  that  Mrs.  Kent 
in  going  about  the  house  from  room  to  room 
endeavoring  to  see  some  one  outdoors,  should 
get  in  a  certain  position  he   (Swedensky) 
was  to  shoot  her  in  the  head  and  be  sure  to 
kill  her.     He  was  to  tell  people  that  there 
were  burglars  around  the  house  and  that  Mrs. 
Kent  had  told  him  to  get  the  gun  and  shoot 
through  the  window ;  that  the  gun  went  off 
accidentally  and  in  that  way  he  shot  her. 
Swedensky  further  testified  that  Kent  die- 
tated  to  him  a  story  to  tell  before  the  cor- 
oner's jury ;  that  he  wrote  it  down  in  a  book 
as  Kent  told  him  what  to  write.     On  the 
trial  this  book  was  offered  in  evidence  by 
the  state  and  was  received  in  evidence  de- 
spile  the  objection  of  counsel  for  the  accused. 
In  this  there  was  no  error.    The  book  con- 
tained nothing  connecting  Kent  with  the 
homicide.     It  was  not  an  unsworn  narrative 
of  past  events  implicating  the  accused.     Be» 
hind  every  word  of  it  was  the  oath  of  the 
accomplice.     His  testimony  was  that  what 
he  had  set  down  in  that  book  fell  from  the 
lips  of  the  prisoner,  and  that  he  wrote  it 
there  at  his  dictation.     Certainly  what  Kent 
said  to  him  he  might  testify  to.     Had  noth- 
ing been  written  in  the  book  and  had  Swed- 
ensky been  able  to  remember  the  story  Kent 
told  him  to  tell,  his  testimony  narrating  that 
story  would  have  been  competent.     It  cannot 
be  any  the  less  competent  to  prove  what  Kent 
said  to  Swedensky  by  a  written  memorandum 
of  it  so  long  as  the  latter  swears  that  the 
memorandum  does  in  fact  set  forth  the  ex- 
planation of  the  killing  as  dictated  to  him 
by  Kent.    The  counsel  for  the  accused  treats 
the  book  as  containing  a  mere  declaration 
by  Swedensky,   unsupported  by  his  oath ; 
whereas  in  fact  every  word  which  this  book 
contains  has  the  oath  of  the  witness  behind 
it.    He  swears  that  the  story  written  in  this 
book  was  written  there  before  the  homicide 
and  is  the  yery  story  which  Kent  dictated  to 
him  to  write.    In  allowing  this  book  to  be 
received   in   evidence   in   connection   with 
Swedensky's  testimony  the  court  merely  per- 
mitted the  state  to  prove  by  the  latter  just 
what  Kent  said  to  him  in  connection  with 
and  in  furtherance  of  the  criminal  scheme. 
If  the  fact  that  this  story  was  written  down 
by  Swedensky  before  the  murder  tends  to 
corroborate  his  testimony  it  will  not  be  be- 
cause of  his  declaration  of  fact  that  he  is 
corroborated  but  for  the  reason  that  it  is  im- 
probable that  he  could  write  this  story  with- 
out the  aid  of  Kent.     If  for  instance  it  con- 
tains facts  which  Swedensky  could  not  have 
known  in  advance  without  receiving  informa- 
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tion  of  them  from  Kent,  then  the  fact  that 
he  knew  such  matten  before  the  murder  is 
a  very  pertinent  fact  and  one  that  it  is  en- 
tirely competent  to  prove.  One  way  of  prov- 
ing it  is  by  showing  that  the  witness  liad 
written  down  such  Mcts  before  the  murder. 

If,  on  the  other  hand,  the  story  is  one 
which  Swedensky  could  have  fabricated  him- 
self without  the  aid  of  Kent,  then  the  mere 
fact  tliat  it  was  reduced  to  writing  will  not 
prejudice  him  any  more  than  proving  it  bj 
the  lips  of  Swedenskv  without  anjr  writing. 
The  jury  may  regard  it  as  a  fabrication  of 
his  own  and  may  look  upon  his  evidence  that 
Kent  told  him  to  write  it,  as  perjury.  If 
the  fact  that  Swedensky  wrote  this  before  the 
murder  lends  any  support  to  his  testimony 
touching  the  alleged  conspiracy  to  kill  the 
woman  and  Kent's  connection  therewith,  it 
is  not  because  of  any  unsworn  declaration  of 
the  accomplice  but  because  the  circumstances 
of  the  case  make  it  improbable  that  he  could 
have  known  of  facts  stated  therein  unless 
Kent  had  told  him  of  them.  We  fully  agree 
with  counsel  for  the  accused  that  the  accom- 
plice cannot  corroborate  himself  by  his  own 
words  or  deeds.  The  corroboration  to  satisfy 
the  statute  must  come  from  some  independent 
source  and  must  tend  to  connect  the  accused 
with  the  crime.  Mere  corroboration  as  to 
immaterial  matters  testified  to  by  the  accom- 
plice, or  as  to  the  fact  that  a  crime  had  been 
committed  or  as  to  the  connection  of  the  ac- 
complice therewith,  or  as  to  all  these  com- 
bined, will  not  suffice.  The  rule  is  very  ac- 
curately stoted  in  BsopU  v.  Plait,  100  N.  Y. 
690,  58  Am.  Rep.  286 :  ''There  must  be  some 
fact, too,  independently  alto^ther  to  the  evi- 
dence of  the  accomplice  which  taken  by  it- 
self leads  to  the  inference  not  only  that  a 
crime  has  been  committed  but  that  the  pris- 
oner is  implicated  therein."  It  is  not  nec- 
essary that  such  corroborating  evidence  be 
sufficient  of  itself  to  warrant  a  conviction. 
The  requirements  of  the  statute  making  it 
necessary  to  corroborate  the  testimony  or  an 
accomplice  are  met  if  the  evidence  tends  to 
connect  the  prisoner  with  the  commission  of 
the  crime.  Said  the  court  in  People  v.  Elver- 
hardt,  104  N.  Y.  691:  **The  law  is  com- 
plied  with  if  there  is  some  evidence  fairly 
tending  to  connect  the  defendant  with  the 
commission  of  the  crime  so  that  the  convic- 
tion will  not  rest  entirely  upon  the  evidence 
of  the  accomplice."  See  People  y.  Cloonan, 
60  Cal.  449;  State  v.  Van  Winkle,  80  Iowa, 
16;  State  v.  Hicke  (8.  Dak.)  60  N.  W.  Rep. 
66,  and  cases  cited :  Slate  v.  RuseeU  (Iowa) 
68  N.  W.  Rep.  890 ;  StaU  v.  Tawmend,  19 
Or.  218. 

The  language  of  our  statute  is  so  plain 
that  no  room  is  left  for  interpretation.  It 
provides  that  *'a  conviction  cannot  be  had 
upon  the  testimoDy  of  an  accomplice  unless 
he  be  corroborated  by  such  other  evidence  as 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  the  corroboration 
is  not  sufficient  if  it  merely  show  the  com- 
mission of  the  offense,  or  the  circumstances 
thereof."  Ck)mp.  Laws.  §  7884.  It  was  ob- 
jected that  tho  accomplice  was  allowed  to 
tin  Dilate  the  ttiory  he  had  himself  written  in 

27  L.  R.  A. 


Bohemian  in  this  book  at  the  dictation  of 
Kent,  as  he  claims. 

His  evidence  shows  him  to  have  been  qaall- 
fled  by  his  knowledge  of  the  Eoflieh  lan- 
guage to  make  the  translation.     The  trans- 
lation itself  confirms  his  testimony  in  this 
respect.     It  was  originally  given  tn  him  in 
English  and  by  him  set  down  in  Bohemian. 
Certainly  he  is  oualifled  to  translate  it  hack 
into  English.    The  fact  that  he  was  an  ac- 
complice might  affect  the  weight  to  be  given 
to  his  translation  but  the  danger  of  deception 
from  a  false  translation  of  a  writing  is  slight 
when  compared  with  the  danger  of  deoeptioo 
from  allowing  an  interested  person  to  act  as 
interpreter  of  words  spoken  on  Uie  witneas 
stanci  in  a  foreign  tongue  which  leave  behind 
them  no  fixed  record  by  which  ^e  untmth 
of  the  interpreter's  rendering  of  the  testi- 
mony of  the  witness  can  be  determined. 
And  yet  it  has  been  held  not  to  be  error  to 
pjermlt  a  person  sustaining  quite  dose  rela- 
tions with  one  side  of  the  cause  to  interpret 
for  a  witness  who  was  sworn  on  the  same  side 
of  the  cause.    Swift  v.   AppUbone,  23  Mich. 
262.     See  also  CMeoffo  <ft  A,  E.  Oo,  y.  S^enk, 
181  111.  288;  Oom.  v.  Kepper,  114  Mass.  27a 
The  defense  had  a  right  to  prove  that  Swed- 
ensky's  translation  was  not  correct.      Any 
qualified  person  might  have  been  <»lled  for 
that  purpose. 

On  the  cross-examination  of  the  acoomplice 
Swedensky  counsel  for  the  accused  askc^  him 
whether  he  expected  to  be  hung  for  his  crime. 
This  question  being  objected  to  by  counsel 
for  the  state  the  court  sustained  the  objec- 
tion. In  this  the  court  committed  error. 
One  who  is  on  trial  for  his  life  should  be 
allowed  great  latitude  in  the  cross-examina- 
tion of  the  witness  who  by  his  own  confes- 
sion can  have  no  hope  of  escaping  the  death 
punishment  save  through  the  indulgence  of 
those  who  under  the  law  have  hia  life  in 
their  hands.  An  accomplice  in  such  a  case 
in  implicating  another  with  him  in  guilt  is 
under  the  influence  of  the  most  powerful 
motive  that  can  shape  human  conduct.  For 
this  reason  the  law  looks  with  such  distrust 
on  his  testimony  that  as  a  general  rule  it 
will  not  suffer  another  to  be  convicted  on 
his  evidence  in  the  absence  of  corroboration. 
True  the  principle  has  often  been  stated  that 
one  may  be  convicted  on  the  uncorroborated 
testimony  of  an  accomplice.  But  this  prin- 
ciple has  been  regarded  with  such  disravor 
that  even  in  the  absence  of  it  statute  courts 
have  generally  cautioned  juries  against  con- 
victing where  the  story  of  the  accomplice 
stood  unsupported  by  other  evidence.  Some- 
times they  have  advised  the  jury  to  acquit; 
and  in  some  instances  they  have  directed  an 
acquittal.  After  conviction  new  trials  have 
been  granted  because  the  accomplice  was  un- 
corroborated. The  practice  has  not  been 
uniform,  but  the  whole  trend  of  it  shows 
unmistakably  that  the  law  regards  the  testi- 
mony of  the  accomplice  with  distrust.  See 
1  Am.  A  Eng.  Encyclop.  Law,  p.  76,  and  nots 
B;  note  to  Oom.  v.  Pnee,  71  Am.  Dec.  671 ; 
Gom,  V.  Holmsi,  127  Mass.  424,  84  Am.  Rep. 
891.  In  many  Jurisdictions  because  of  stat- 
utory enactments  the  accomplice  must  be  cor- 
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coborated  by  eyidenoe  that  tends  to  connect 
the   accused   with    the    crime.     Testimony 
•coming  from  such  an  untrustworthy  source 
-should  be  thoroughly  sifted.    The  rule  is  to 
41II0W  great  latitude  in  the  cross-examination 
•of  the  accomplice.     Whart.  Crim.  Ev.  §444; 
1  Am.  &  Eng.  Encyclop.  Law,  p.  78 ;  Lea  v. 
State,  21  Ohio  St.  151.     Certainly  he  who  is 
on  trial  for  life  may  Inquire  of  the  accom- 
plice who  has  sworn  against  him  whether 
the  testimony  is  not  given  with  the  hope  of 
•escaping  death.    The  only  object  of  proving 
that  the  accomplice  has  or  has  not  been  prom- 
ised total  or  partial  immunity  is  to  strengthen 
OT  weaken  his  credibility  by  showing  that  his 
testimony  is  given  possibly  without  hope  or 
that  in  giving  it  he  may  be  influenced  by  an 
expectation  of  total  or  partial  exemption 
from  punishment  as  a  reward  for  such  testi- 
«nony.    Even  if  no  express  promise  of  im- 
munity is  made,  the  accomplice  may  be  led 
to  believe  by  something  in  the  conduct  or 
speech  or  tone  of  voice  of  some  one  connected 
with  tlie  prosecution  that  nevertheless  his 
testimony  involving  another  in '  guilt  with 
liim  will  earn  him  some  consideration  at  the 
bands  of  those  who  control  his  fate.     We 
«re  therefore  clear  that  even  when  all  the 
positive  evidence  is  against  the  proposition 
that  any  express  promise  has  been  made,  it 
is  competent  to  ask  the  accomplice  as  affect- 
ing his  credibility  whether  he  expects  to  have 
full  punishment  meted  out  to  him.    Even 
when  the  accomplice  has  nothing  in  the  way 
of  word  or  conduct  from  any  one  connected 
with  the  prosecution  on  which  to  build  an 
assurance  he  may  have  some  expectation, 
leading  all  the  way  from  a  faint  glimmer 
of  hope  to  confident  belief,  that  if  his  testi- 
mony results  in  the  conviction  of  another  he 
himself  will  reap  some  reward.     One  whose 
life  he  is  swearing  away  has  a  right  to  dis- 
oover  if  he  can  by  the  admission  of  the  ac- 
•oomplice  himself  that  his  testimony  is  given 
under  a  hope  of  life  which  he  cannot  enter- 
tain unless  he  looks  for  indulgence.     The 
laccused  has  a  right  to  have  sucli  fact  laid 
-before  the  jury  on  the  question  of  the  accom- 
nlice's  credibility.     Whether  ho  is  justified 
in  cherishing  such  hope  is  immaterial.     The 
only  evidence  in  the  case  that  Swedensky  had 
not  l>een  promised  immunity  was  his  own. 
Oounsel  for  the  accused  offered  to  prove  that 
no  complaint  had  ever  been  made  a/rainst  him 
for  this  murder;  that  he  had  had  no  prelim- 
inary examination  on  such  charge  and  that 
no  information  had  been  filed  against  him 
to  put  him  on  trial  for  this  offense.     This 
ovidence  was  excluded.     In  this  the  court 
«rred.     It  bore   directly   on    the    question 
whether  he  was  not  testifying  under  hope. 
Without  any  express  promise  he  might  in- 
fer from  the  fact  that  no  proceedings  had 
been  taken  against  him,  but  that  the  whole 
-strength  of    the    prosecution    was   directed 
against  Kent  alone,  that  he  was  to  be  the 
recipient  of  some  favor.     So  long  a  period 
■had  elapsed  at  the  time  of  the  trial  since 
Swedensky  had  confessed,  three  months,  that 
the  failure  to  proceed  against  him  mi^ht 
oause  him  to  expect  indulfrence.     In  ruling 
out  this  evidence  the  trial  judge  made  a  state- 
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ment  that  must  have  been  prejudic'al  to  the 
accused.  He  said:  **It  is  cviden  from  the 
record  in  this  case  that  the  witness  r  wedensky 
is  a  criminal  and  it  would  be  the  duty  of  the 
judge  of  this  court  to  see  that  le  is  prose- 
cuted." Such  a  remark  might  well  lead  a 
jury  to  believe  that  they  were  to  look  upon 
the  testimony  of  Swedensky  as  tiie  t  atimony 
of  a  man  swearing  without  hope ;  and  there* 
fore  not  to  be  distrusted  as  the  evidence  of  a 
person  who  expected  to  gain  some  personal 
advantage  by  giving  it.  At  the  time  this 
rcniark  was  made  by  the  court  Swedensky 
had  already  testified.  Id  weighing  his  cred- 
ibility the  jury  were  to  consider,  not  the 
fact  that  the  court  said  he  would  be  punished 
at  a  time  when  the  remark  could  have  no 
effect  00  his  testimony,  but  the  actual  hope 
which  he  himself  entertained  at  the  time  he 
gave  his  testimony.  The  prejudicial  effect 
of  this  error  must  have  been  augmented  by 
what  the  trial  judge  stated  to  the  jury  on 
this  subject  in  his  charge.  He  said  :  ^The 
witness  Swedensky  is  not  on  trial  and  the 
fact  that  he  is  or  is  not  on  trial  should  not 
influence  you  in  the  least  degree  in  possing 
upon  the  giiilt  or  innocence  of  this  defend*^ 
ant  whom  you  have  in  charge."  The  case 
of  People  V.  Hare  (Mich. )  7  Crim.  L.  Mag. 
196,  is  a  direct  authority  on  the  point  that 
excluding  his  evidence  was  error. 

The  accused  interposed  a  challenge  to  the 
panel  of  the  special  jury  summoned  by  the 
sheriff  under  a  special  venire  issued  by  the 
court  after  the  regular  panel  had  been  ex- 
hausted. The  ground  of  the  challenge  was 
the  bias  of  the  sheriff.  It  was  made"  under 
Comp.  Laws,  section  7347,  which  provides 
as  follows :  **  When  the  panel  is  formed  from 
persons  whose  names  are  not  drawn  as  jurors 
a  challenge  may  be  taken  to  the  panel  on  ac- 
count of  any  bias  of  the  oflScer  who  sum- 
moned them  which  would  be  good  ground  of 
challenge  to  a  juror."  "Such  challenge  must 
be  made  in  the  same  form  and  determined  in 
the  same  manner  as  if  made  to  a  juror. "  The 
test  of  the  sheriff's  qualification  to  summon 
such  special  jury  is  whether  he  would  be 
qualified  to  sit  as  a  juror  in  the  case.  It  has 
been  so  held  in  California  under  the  same 
statute.  People  v.  Coyodo,  40  Cal.  592;  Peo- 
ple V.  WelcJi,  49  Cal.  174.  On  his  examina- 
tion under  this  challenge  the  sheriff  testified 
that  he  had  expressed  to  others  his  opinion 
that  the  accused  was  guilty  and  it  is  appar- 
ent that  this  opinion  was  very  strong.  It 
would  seem  that  it  was  derived  from  state- 
ments made  to  him  by  the  accomplice  Swed- 
ensky. If  so,  it  is  very  doubtful  whether  the 
sheriff  would  have  been  competent  as  a  juror 
in  the  case,  notwithstanding  the  fact  that  he 
testified  that  if  summoned  as  a  juror  he 
would  give  the  accused  a  fair  and  impartial 
trial  according  to  the  law  and  the  evidence. 
Oreenfield  v.  Fe&ple,  74  N.  Y.  277;  Jackson 
V.  Com,  28  Gratt.  919 ;  Armistead  v.  Com,  11 
Leiffh,  657.  87  Am.  Dec.  638 :  Black  v.  State, 
43  Tex.  377  ;  Qoodmn  v.  Blachley,  4  Ind.  488 ; 
Frazier  v.  State,  23  Ohio  St.  551 ;  Woods  ▼. 
State,  134  Ind.  85;  People  v.  Wells,  100  Cal. 
227 ;  Walker  v.  StaU,  102  Ind.  502 ;  Comp. 
Laws,  g  7861. 
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It  is,  however,  onneoeflsary  for  ua  U>  settle 
this  question  as  the  person  who  was  sheriff 
at  the  time  this  case  was  tried  is  no  longer 
sheriff  of  Morton  oounty. 

The  judgment  and  crder  Ofv  fVMrMd,  and  a 
new  trial  is  ordered. 

All  concur. 


Messena  B.  BRSEINE,  Appt., 
NELSON  CX)UNTY,  Begpi. 


i N.  Dak.. 
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*  To  toffmllae  Toid  eTidenees  ofmwiilci|ial 
IndeMedneMiy  the  purpose  to  Talidate  them 
most  be  dearly  expressed  by  the  legtolature,  or 
be  deduolble  from  the  statute  by  Deoeesary  Im- 
plication. The  statute  referred  to  in  the  opinion 
examined,  and  held  to  so  far  validate  TOid  oounty 
warrants  theretofore  issued  that  the  plea  of  tittra 
vfres  oould  not  thereafter  be  interposed  as  a  de- 
fense thereto. 

(OorilM,  J.«  dftMitSi) 

(December  S.  IML) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Nelson  County  deny- 
ing him  a  portion  of  the  relief  demanded  in  an 
action  brought  to  enforce  payment  of  certain 
county  warrants.    Modified. 
The  facts  are  stated  in  the  opinion. 

•Headnotes  by  Babtholomsw,  OH,  4. 

VomL—Statutm  UodlMnif  fnooKd  mumMpcA  eon- 

UraeU, 

The  firreat  majority  of  the  oases  hold  that  the  leg- 
islature has  power  to  validate  contracts  which  a 
municipal  oorporation  has  attempted  to  make  but 
which  are  invalid  for  lack  of  power  or  informality 
In  its  execution.  Most  of  the  oases  seem  to  have 
dealt  with  the  question  of  power  and  few  have 
diacuflsed  the  question  raised  in  BnsKim  v.  Nbl- 
■ON  County,  how  far  legallntion  has  been  aooom- 
plished  by  the  statute  which  Is  claimed  to  have  that 
effect* 

Gensrol  rules. 

Where  a  municipal  corporation  has  done  an  act 
beyond  its  statutory  powers  but  within  the  powers 
which  it  is  oompetentfor  the  legislature  to  confer 
upon  it,  the  act  may  be  validated  by  a  curative 
statute.    Baker  v.  Seattle,  8  Wash.  BTSl 

If  the  legislature  possessed  power  to  authorise 
the  act  to  be  done  it  oould  by  retroactive  act  cure 
tie  evil  whioh  existed  because  the  power  thus  oon- 
f erred  had  been  irregularly  executed.  The  ques- 
tion with  the  leffislature  was  one  of  policy  and  the 
determioation  made  by  it  was  conclusive.  Thomp- 
son V.  Lee  Oounty,  7D  U.  8.  8  WaO.  8S7, 18  L.  ed.  177. 

A  healing  statute  la  not  bad  for  unconstitution- 
ality, if  it  gives  validity  to  an  act  Irregularly  done 
which  the  legislature  could  have  authorlaed  to  be 
done  in  the  Irregular  way  In  the  first  Instance. 
Lockhart  v.  Troy,  48  Ala.  679. 

The  legislature  may  subsequently  legalise  any 
ooDtraot  or  agreement  of  a  municipality  if  it  could 
have  authonxed  the  making  of  it  in  the  first  place. 
Single  V.  Marathon  Oounty  Suprs.  88  Wis.  884.  In 
that  case  the  court  says  that  it  may  be  observed 
that  If  ratification  of  the  validating  act  on  behalf 
of  the  county  is  essential  for  any  purpose,  such  aot 
was  ratified  in  that  case  by  a  resolution  of  the 
board  of  supervisois. 
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Me$ir$,  Vewosaa*  Spaldlac  *  Plielpsw 

for  appeUant: 

The  bonding  act  was  mandatory  in  fact,  al- 
though perminlye  in  form.  Its  object  was  to 
enable  the  oounty  to  pay  outstanding  warranta 
for  which  it  had  received  consideration.  The 
holders  of  these  warrants  were  to  be  lienefited 
by  the  provisions  of  the  law. 

Sutherland,  8tat  Constr.  p.  SOS;  Boekldmd 
Oounty  8upr$.  ▼.  Unitsd  Siata,  71  U.  8.  4 
Wall.  486,  18  L.  ed.  410;  Mason  t.  Fearwn,  » 
U.  S.  9  How.  259, 18  L.  ed.  180. 

The  contention  that  tlie  act  covers  only  rwJSd 
outstanding  warrants  is  not  tenable: 

1.  Because  there  were  no  vtlid  ontstandhis 
warrants. 

2.  All  valid  outstanding  warrants,  if  any^ 
were  necessarily  proTided  for  by  the  tax  lev j 
made,  as  it  was  the  issue  of  these  warrants  m 
excess  of  the  tax  levy  that  rendered  them  in- 
valid. 

8.  The  words,  "outstanding  bonntj  war- 
rants" must  be  construed  according  to  their 
common  meaning  in  the  community. 

Sutherland,  Stat.  Constr.  g  248. 

The  legislature  is  presumed  to  hare  acted 
upon  eyidence  and  to  have  had  a  full  knowl- 
edge of  all  facts  involved  In  their  action,  and 
not  to  have  done  a  vain  thing. 

Sutherland,  Stat.  Constr.  §  881;  Brown  r. 
New  York,  68  N.  T.  239;  SKawr  ▼.  Eldred,  114 
N.  Y.  248. 

The  provision  for  parment  of  the  warranto 
▼alidates  them  by  Implication  and  is  as  effect- 
ual for  that  purpose  as  though  the  statute  ex- 
pressly declared  the  warrants  valid. 


The  legislature  may  dispense  with  the  formalities 
oontalned  in  the  charter  and  give  the  oontractota 
their  equitable  right  to  compensation  foraervloaa 
rendered  or  for  materials  furnished  In  good  falt^ 
for  the  public  benefit.  State  v.  Jersey  City  Boai^ 
of  Finance  and  Taxation,  88  N.  J.  L.  86& 

A  legalizing  statute  is  not  a  prohibited  roCroao- 
tlve  law.  Bead  v.  Plattsmoutl^  107  U.  8.  608, 27  I^ 
ed.414. 

Where  there  Is  no  defect  of  constitutional  power 
such  Jegialation  Is  valid.  Gelpcke  v.  Dubuque*  S^ 
U.  8.  1  WalL  178.  17  L.  ed.  S80;  St.  Joseph  Twp» 
Champaign  County  v.  Bogera,  88  U.  8. 18  Wall.  CM^ 
81 L.  ed.  828:  Pine  Grove  Twp.  v.  Taloott,  86  D.  8L 
19  WalL  868.  28  L.  ed.  287;  Ritchie  v.  Frankll» 
County,  88  IT.  8.  28  Wall.  87,  S  I^  ed.  828c  Ofo» 
County  V.  Baldwin.  Ill  U.  S.  1, 28  L.  ed. 881:  OreiMid» 
County  V.  Brown,  112  U.  8. 2Si,  28  L.  ed.  70A:  Ander- 
son  V.  Santa  Anna  Twp.  116  U.  8.  866. 28  L.  ed.  Mt 
BoUes  V.  Brimfleld,  120  U.  S.  788, 80  L.  ed.  786;  Put- 
nam V.  New  Albany,  4  Blss.  886;  Dows  v.  BImwoodL. 
84  Fed.  Bep.  114. 

But  the  legislature  could  not  validate  an  uneoo- 
stitutional  act  State  v.  Whltesides,8L.B.  A.777., 
80  8.a88L 

Subsequent  ratlflcation  by  the  state  of  a  oontnMt 
made  by  one  of  its  own  agencies  is  equivalent  to  » 
previous  authorization.  State  v.  MUier.  66  Mo.  X9t 
Kenosha  v.  Lamson,  76  U.  SL  .9  WalL  477.  19  I«.  ed» 
726. 

nuiure  to  record  a  oontraot  Is  a  technical  d^ 
f  ense  whioh  the  legislature  may  remedy.  Com.  v» 
MarshalL  60  Pa.  828. 

There  are,  however,  a  few  oases  which  seem  to  ba- 
in conflict  with  the  doctrine  held  by  the  majority 
of  the  cases,  although  the  exact  limits  of  the  rul^ 
which  they  seek  to  establish  have  not  yet  been  d^ 
fined. 

In  ChoisMT  V.  People,  140  DL81,a  oounty 
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Sutherland,  Stat.  Constr.  §  884;  United 
mates  ▼.  Babbitt,  66  U.  8.  1  Black,  66,  17  L. 
cd.  94;  Bdoit  ▼.  Iii<yrgan,  74  U.  8.  7  Wall.  619, 
19  L.  ed.  206;  Bravon  v.  New  York,  68  N.  T. 
289;  Nelwn  y.  New  York,  Id.  685;  Campbell  v. 
Kenosha,  72  U.  S.  6  Wall.  194, 18  L.  e6.  610; 
Thompson  v.  Perrine,  103  U.  S.  806,  26 
L.  ed.  612;  Pompton  Twp,  y.  Cooper  Union 
for  Advancement  of  Science  and  Art,  101 
U.  S.  196,  26  L.  ed.  808;  Otoe  County  ▼.  Bald- 
tein,  HI  U.  S.  1,  28  L.  ed.  881;  Grenada  County 
Suprs,  V.  Brown,  112  U.  S.  261,  28  L.  ed.  704; 
Anderson  v.  Santa  Anna  Twp.  116  U.  S.  856, 
29  L.  ed.  688;  Qelpeke  v.  Dubuqve,  68  U.  8.  1 
Wall.  176,  17  L.  ed.  620;  State  v.  Jersey  City 
Board  of  Finance  and  Taxation,  88  NT  J.  L. 
266. 

Mr,  William  H.  Standish,  for  respond- 
ent: 

The  powers  of  the  boards  of  commissioners 
are  subordinate  to  existing  restraints  made  by 
the  legislature  and  constitution  of  the  state. 

Crampton  ▼.  Zabriskie,  101  U.  8.  601,  26 
L.  ed.  1070;  United  States  v.  Macon  County  Ct. 
98  U.  8.  682.  26  L.  ed.  881;  Anthony  v.  Jasper 
County,  101  U.  8.  698,  25  L.  ed.  1006;  Ogden 
▼.  Baviess  County,  102  U.  8.  684,  26  L.  ed.  268; 
Parkertfburgv,  Broum,  106  U.  8.  487,  27  L.  ed. 
288;  Hopper  v.  Covington,  118  U.  8.  148,  80  L. 
ed.  190;  Daviess  County  v.  Dickinson,  117  U. 
8.  667,  29  L.  ed.  1026;  Dixon  County  v.  Field, 
111  U.  8.  88,  28  L.  ed.  860;  Marsh  y.  Fulton 
County  Suprs,  77  U.  8.  10  Wall.  676, 19  L.  ed. 
1040;  Lake  County  Oomrs,  y.  Rollins,  180  U. 
8.  662,  82  L.  ed.  1060;  1  Dill.  Mun.  Corp.  ed. 
1890,  §  26,  p.  44. 


The  supreme  court  of  this  state  in  Capital 
Bank  of  St,  Paul  y.  Barnes  Omnty  SehoolDist. 
No,  63,  1  N.  Dak.  479,  settles  the  inability  of 
a  county  board  to  indebt  a  county  beyond  its 
taxing  powers  for  the  year  and  its  current 
funds,  and  silences  the  claim  that  a  county 
warrant  is  a  judgment  against  the  county  or 
that  any  benefits  receiyed  from  warrants  issued 
in  excess  of  power  can  in  any  way  obligate  or 
estop  the  county. 

Capital  Bank  of  St,  Paul  y.  Barnes  County 
School  Dist,  No.  6S,  supra;  Qoose  River  Bank 
y.  Willow  Lake  School  Twp.  1  N.  Dak.  26;  1 
Dill.  Mun.  Corp.  §  457.  p.  628;  Wall  y.  Monroe 
County,  108  U.  8.  74,  26  L.  ed.  430;  Nashtille 
y.  Ray,  86  U.  8.  19  Wall.  468,  22  L.  ed.  164. 

Where  there  is  no  power  given  in  the  statute 
to  the  commissioners  to  issue  county  warrants 
they  are  null  and  not  the  obligations  of  the 
county,  and  they  remain  void  in  the  hands  of 
all  purchasers  re^rdless  of  what  statements 
the  county  commissioners  or  other  county  offi- 
cers may  make  as  to  the  validity  in  the  sale  of 
them  to  innocent  purchasers. 

Ouachita  County  v.  Wdcott,  103  U.  8.  559, 26 
L.  ed.  605;  People  y,  Eldorado  County  Suprs. 
11  Cal.  170;  Qoodnaw  y.  Ramsey  County 
Comrs.  11  Minn.  81;  Oouid  y.  Sterling,  23  N. 
Y.  463;  Bissell  y.  Michigan,  S,  eft  N,  I  R.  Cos, 
22  K.  Y.  280;  Bard  y.  Chamberlain,  8  Sandf. 
Ch.  82,  7  L.  ed.  759;  Perrine  y.  Chesapeake  tft 
2>.  Canal  Co.  50  U.  8.  9  How.  172, 18  L.  cd  92; 
MeCullovgh  y.  Moss,  5  Denio,  567;  WiUiams 
y.  Lash,  8  Minn.  496;  Brady  y.  NewTork,  20 
N.  Y.  812;  Wright  County  School  Dist,  No.  7 
y.    Thompson,  5   Minn.  280;    Clark   y.   Des 


proper  anthoritj  voted  to  subscribe  to  the  stock  of 
a  railroad  company.  The  county  court,  boweyer, 
transformed  the  proceeding  Into  a  donation  of 
county  bonds  to  the  railroad.  The  legislature  then 
pafsed  a  ouratlye  act  and  the  court  held  that  the 
only  proposition  which  was,  or  could  lawfully  be 
submitted  to  the  yoterB,and  the  only  one  therefore, 
to  whldi  they  gave  their  assent,  was  the  proposi- 
tion to  subscribe  for  stock  so  that  the  donation  of 
bonds  was  void.  The  court  then  states  that  the 
question  is.  Had  the  general  asiembly  power  to 
validate  a  contract  which  was  utterly  void  and 
thus  impose  upon  the  county  an  indebtedness  to 
which  it  had  never  assented?  The  court  holds  that 
ft  has  never  been  held  to  be  within  the  power  of 
tlie  legislature  to  compel  a  municipal  corporation 
without  its  own  consent  legally  expressed  to  aa- 
aume  obligations  of  this  character. 

That  conclusion  would  be  Inevitable  if  the  only 
way  in  wbich  the  consent  of  the  county  could  be 
given  was  by  vote  of  the  people,  but  in  Williams  v. 
Roberts,  88  HL  11,  the  oourt  had  held  that  county 
boards  might  be  authorised  to  make  contracts  for 
the  county,  and  tliat  their  illegal  acts  might  be 
ratified.  Why  would  not  that  rule  apply  in  the 
Cbotsser  Oase?  In  fact  the  authority  relied  upon 
In  the  Choisser  Oase  was  one  dealing  with  towosbip 
bonds.  Botin  such  a  caw  it  had  been  expressly 
held  that  there  was  no  one  who  could  be  author- 
iMd  to  represent  the  township  in  the  making  of 
contracts  except  the  voters  themselves. 

The  United  States  Supreme  Ck>urt  has  held  that 
a  curative  act  was  not  prohltrited  by  the  Illinots 
Constitution  of  1848.  Qulncy  v.  Cooke,  107  U.  8. 
il8,  S7  L.  ed.  648;  Jonesboro  v.  Gahro  A  8t  L.  R.  Oo. 
110  U.  &  192, 28  L.  ed.  116. 

But  in  BImwood  y.  Harcy.  80  U.  8.  288, 28  L.  ed. 
no,  the  oourt  followed  Illinois  decisions  holding 
that  a  vaUdatfng  act  violated  the  constitution  of 
that  state. 

27  L.  R.   A. 


So  in  a  Wisconsin  case  the  court  asked:  '*GaD  tbe 
legislature  by  recognizing  the  existence  of  a  pre- 
viously void  contract  and  anthoriziog  its  disobarge 
by  the  city  or  in  any  other  way  coerce  the  city 
against  its  will  into  a  performance  of  it;  or  does 
the  law  require  the  assent  of  the  city  as  well  as  of 
the  legislature  in  order  to  make  the  obligation 
binding  and  eiBcacious?**— and  it  answered,  the 
latter  act  as  well  as  tbe  former  is  necessary 
for  that  purpose  and  without  it  the  obligation 
cannot  be  enforced.  A  contract  void  for  wane 
of  capacity  in  one  or  tx>tb  of  the  contracting 
parties  to  enter  into  it  is  as  no  contract  and 
to  admit  that  the  legislature  of  its  own  choice 
and  against  the  wishes  of  either  or  both  of 
the  contracting  parties  can  give  it  life  and  vigor 
is  to  admit  that  it  is  within  the  scope  of  the  iegis^ 
lative  authority  to  devest  settled  rights  to  prop- 
erty, and  take  the  property  of  ooe  individual  or 
corporation  and  transfer  it  to  another.  Hasbrouck 
V.  Milwaukee,  18  Wis.  87, 80  Am.  Dec.  718. 

And  that  case  was  recognized  as  correctly  de- 
cided in  the  subsequent  case  of  Mills  v.  Cbarleton» 
29  Wis.  400, 0  Am.  Kep.  678,  which  was  an  attempt 
to  validate  an  invalid  tax  assessment. 

8o  in  Horton  v.  Thompson,  71 N.  T.  618,  commis- 
sioners who  were  not  town  officers  and  had  no  au> 
thority  to  act  for  the  town,  but  Who  had  been  ap- 
pointed to  issue  bonds  in  accordance  with  the  vote 
of  the  people,  failed  to  act  in  accordance  with  such 
vote,  and  that  court  held  that  the  bonds  issued  by 
them  were  void  and  could  oot  be  validated  by  the 
legislature,  since  validation  would  be  imposing  a 
liability  on  the  town  without  its  assent. 

But  the  Supreme  Oourt  of  the  United  States  re- 
fused to  follow  the  doctrine  of  tliat  case  in  Thomp- 
son v.  Perrine,  106  U.  8. 589, 197  L.  ed.  286. 

Bonds. 

The  most  numerous  class  of  contracts  which  have 
been  before  the  courts  are  bonds  irregularly  is- 
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Mainst,  19  Iowa,  199;  Field,  XTltni  Vires, 
449. 

A  municipal  corporation  Is  not  estopped 
after  a  warrant  upon  its  treasury  has  been  is- 
aued  to  set  up  the  defense  of  ultra  viret,  fraud, 
•or  failure  or  want  of  consideration. 

Bodga  y.  Buffalo,  2  Denio,  110;  HaUiead  y. 
New  Fork,  8  NT  T.  480;  Anthony  y.  Adam,  1 
Met.  280;  FiBopU  y.  Eldorado  Oountjf  Supn. 
•wpra;  Sturtecant  t.  Liberty,  46  Me.  467; 
Smith  Y.  Oheehire,  18  Gray,  818;  Dalrymple 
T.  Whitingham,  26  Vt  846;  7Vi/X  y.  Pitttford, 
28  Vt  286;  PeopU  t.  Oray,  28  CaL  126;  Hub- 
bard  V.  Lyndon,  28  Wis.  674. 

County  warrants  are  a  yalid  inyestment  only 
when  the  board  of  commissioners  bad  legal 
authority  to  issue  them  or  contract  the  obliga- 
tions under  which  they  are  founded,  and  are 
not  binding  when  issued  in  violation  of  law  or 
4n  fulfillment  of  a  contract  with  the  board 
which  they  are  prohibited  from  making. 

SauU  &e.  Marie  Highway  Comrs.  y.  Van 
Duean,  40  Mich.  420;  NaA  y.  81.  Paul,  U 
Minn.  174;  Peo^  y.  Flagg,  17  N.  Y.  689; 
Brady  y.  IfetD  York,  20  N.  Y.  812;  Se$$  y. 
PemM  Nev.  28. 

The  special  purpose  named  in  the  bill 
claimed  as  a  Yalidating  act  was  to  authorize 
bonding  to  fund  a  debt,  and  there  was  nothing 
•disclos^  to  the  legislature,  so  far  as  the  bill 
ahows,  that  the  commissioners  of  Nelson 
•countY  in  1888  and  1884  had  issued  over  $21,- 
<X)0  of  warrants  in  excess  of  statutory  power, 
which  were  void  and  ther^ore  not  a  debt;  that 
it  was  desired  that  the  legislature  should  Yali- 
■date  them;  nor  did  the  legislature  give  any 


authority  to  the  commissionen  to  ratify 
them. 

The  fact  of  ratification  must  be  shown  by 
evidence  as  clear  as  would  be  required  to  show 
an  original  authority  in  the  agent  to  take  the 
conveyance  in  hia  own  name  and  execute  a 
mortgsge. 

Wuamtin  Bank  y.  M&rley,  19  Wis.  72;  Boeh- 
eeter  v.  Alfred  Bank,  18  Wis.  488,  80  Am.  Dea 
746;  Dodge  v.  MeDonneU,  14  Wis.  668;  Sarage 
v.  Davie,  18  Wis.  608;  Ourtin  v.  Piatton,  11 
Serg.  &  R.  806;  Hinely  v.  MargaHtz,  8  Pa. 
428;  (heinge  v.  HuU,  84  U.  S.  9  Pet.  607,  9  L. 
ed.  246;  1  Parsons,  Cont  6(h  ed.  §  62,  p.  54; 
QiUU  V.  Bailey,  17  N.  H.  18;  Dickineon  v. 
Conway,  12  Allen,  487;  Baudton  v.  Baehdder, 
44  N.  H.  40;  HMemm  y.  Baker,  Id.  414; 
Brase  v.  Worth,  40  Barb.  648;  Johnmm  y. 
Oraig,  21  Ark.  689. 

Did  the  legislature  pass  this  funding  bill  for 
the  express  purpose  of  validating  void  daima 
against  Nelson  county,  or  only  to  enable  its 
commissioners  to  issue  bonds  to  pay  off  the 
actual  and  legal  indebtedness  of  the  countyf 
If  the  latter,  then  the  commissioners  could 
not  validate  a  dollar  of  warrants  issued  in  ex- 
cess  of  power  if  they  sought  to. 

DiU.  Mun.  Corp.  4th  ed.  §  644,  p.  687; 
Haya  v.  HMy  Bj^nge,  114  U.  8. 120,  29  L. 
ed.  81. 

No  recovery  can  be  had,  even  when  the 
county  or  munici(Mility  obtained  an  equitable 
benefit  from  the  issue  and  delivery  of  Yoid 
warrants  and  void  bonds. 

Capital  Bank  qf  St.  Paul  v.  Bamee  County 
School  Diet.  No.  63,  1  N.  Dak.  479;  Litehfidd 


aued,  and  the  oourte  have  for  the  most  part  applied 
the  prloolples  announoed  above. 

General  power  to  vaUdatei 

The  legislature  may  lejmUse  a  defective'  ezecu* 
tlOD  of  power  erlveo  a  munlolpality  to  issue  bonds. 
fielo  V.  Forsythe  County  Oomrs.  7S  N.  G.  48S. 

Wheie  bondfl  Issued  by  a  county  are  Invalid  mere- 
ly for  want  of  learislatlve  authority  to  Issue  them 
they  can  be  made  valid  by  a  subsequent  act.  No- 
lan County  V.  State,  88  Tex.  18S. 

The  legislature  may  oonflrm-  the  issuance  of  the 
bonds.   State  v.  Charleston,  10  Rlob.  L.  401. 

If  the  consent  of  the  legislHture  was  wanting 
when  the  bonds  were  issued  merely  because  the 
«ot  giving  It  had  not  then  been  published  the  levls- 
Jature  can  with  the  consent  of  the  municipal  au- 
thorities legalise  the  bonds.  Knapp  v.  Grant,  27 
Wis.m. 

If  the  legislature  has  power  to  authorise  the 
-bonds  in  the  first  instance  the  act  to  tofnUlae  them 
will  give  validity  to  them  notwithstanding  any  In- 
tormality  or  illegality  in  their  issue.  Rogers  v. 
Keokuk,  18  L.ed.  74. 

In  Jeiferson  City  Gas-Light  Co.  v.  Clark,  96  XT.  B. 
•e44, 24  L.  ed.  Oei,  the  question  Is  stated  as  foDows, 
whether  It  was  competent  for  the  legislature  to 
legalize  the  issue  of  the  bonds  if  for  any  cause  they 
were  originally  invalid;  or  more  properly  to  com- 
pel their  payment  by  the  aity,-«nd  It  was  held 
that  there  was  power  to  compel  such  payment. 

The  congress  of  the  United  States  may  legaliie 
bonds  of  a  territorial  county  issued  In  aid  of  a  rail- 
road company.  First  Nat.  Bank  of  Brunswick  v. 
Tankton  County,  101 U.  8. 1».  26  L.  ed.  1048. 

In  Thompson  v.  Perrine,  108  U.  S.  808, 26  L.  ed.  6U, 
it  was  held  that  the  legislature  could  ratify  and 
•confirm  an  exchange  of  town  bonds  for  railroad 
etock  which  was  illegal  so  as  to  make  the  bonds 
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binding  obligations  on  the  town  In  favor  of  all  who 
then  held  them  or  thereafter  acquired  them  In 
good  faith,  or  for  a  valuable  comdderation:  and  tha 
court  expressly  refused  to  follow  the  doctrine  of 
Horton  v.  Thompson,  71  N.  Y.  618,  and  the  decision 
of  the  supreme  court  was  adhered  to  upon  a  subse- 
quent appeal  in  lliompson  v.  Perrine,  108  U.  S.  SSil, 
27L.ed.  20a 

In  Cooper  v.  Thompson,  IS  Blatchf  .  484,  It  to  aaM 
the  power  of  the  legislature  to  validate  sooh  bon<to 
is  established  by  repeated  adjadloation  and  to  not 
contested  here. 

Municipal  bonds  issued  without  authority'  of  law 
and  therefore  void  may  be  validated  by  an  aot  of 
the  legislature  passed  for  that  purpose.  If  the  lecw 
islature  of  the  state  could  authorise  the  tasnlng  off 
similar  bonds.  Deyo  v.  Otoe  Oounty,  87  IM.  Bepw 
246. 

Bonds  bearing  semi-annual  Interest  isnied  under 
authority  of  an  aot  granting  permission  to  tasoa 
bonds  bearing  annual  Interest  may  tie  ratified  by 
the  legislators  Cutler  v.  Madison  County  Sapca. 
66Mtas.ll6. 

Making  bonds  payatde  In  a  manner  not  authoiw 
Ised  by  the  legislature  may  be  remedied  by  sahaa- 
quent  legislation.  Brownell  v.  Greenwich,  4  1^ 
B.  ▲.  88S,  114  N.  Y.  in8,aiBrming44  Hun,  811. 

Hie  legislature  may  cure  defects  In  the  exeroiss 
of  power  previously  given  to  Issue  bonds.  MoMUlen 
V.  Boyles,  8  Iowa,  804;  MoMUleo  v.  Lee  County 
Judge  A  Treasurer,  Id.  888. 

The  legislature  may  authorise  the  tasolng  of  valid 
bonds  for  the  void  ones  which  were  Issued  wlttionS 
authority.  Steines  v.  Franklin  County,  48 Mo.  IST, 
8  AuL  Bep.  87;  Hannibal  A  St.  J.  B.  Co.  v.  Marion 
County,  86  Mo.  884. 

The  issuance  of  bonds  at  a  discount  may  be  rati- 
fled.   Atchison  v.  Butcher,  8  Kan.  104. 

Bnt  if  the  bonds  have  not  been  Issued  in  aooor^ 
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T.  BaUou,  114  U.  8.  190,  2»  L.  ed.  182;  BM- 
4vrd8on  ▼.  Grant  Oounty,  27  Fed.  Rep.  495. 

A  board  of  county  commissioners  id  Dakota 
while  It  was  a  territory  did  not  pofoess  Judicial 
power,  and  tlieir  orders  and  findings  and  war- 
rants issued  have  no  conclusive  effect  either 
for  or  against  the  county  except  that  until  it  is 
shown  the  board  had  exceeded  its  authority 
prior  to  the  issuing  of  the  warrant,  the  war- 
rant furnishes  prima  facie  evidence  of  liability. 

Bpeneer  v.  SuUj/  G<mnty,A.  Dak.  474;  Rupert 
T.  AlturoB  Cattnty  Oomrs.  2  Idaho,  21;  Hidge$ 
▼.  Lewis  dt  Clarke  Omtnhf  Chmrt.  4  Mont.  280; 
Ferris  v.  Higley.  87  U.  Sl  20  Wall.  875,  22  L. 
«d.  883. 

The  act  did  not  direct  the  board  to  issue  any 
t>onds,  nor  use  the  words  "may,  must  or  shall, 
or  the  words  "are  directed,"  nor  did  any  part 
of  the  act  say  any  warrants  "are  hereby  legal- 
ized," as  had  been  done  in  all  theretofore  Da- 
kota legalizing  acts. 

Quiney  v.  dooke,  107  U.  8.  649,  27  L.  ed. 
549. 

The  person  who'  undertakes  to  ratify  must 
do  so  with  a  knowledge  of  all  material  circum- 
stances or  with  an  intent  to  take  all  liability 
without  such  knowledge. 

1  Am.  A  Eng.  Eocyclop.  Law,  p.  482,  nateS, 

Bartholomevrt  Oh.  J.,  delivered  the 
opinion  of  the  court : 

The  plaintiff  sought  to  hold  the  defendant 
liable  upon  certain  county  warrants.  These 
warrants  were  regular  in  form,  and  purported 
to  be  issued  for  debts  incurred  by  the  county ; 
but  it  Is  uncontroverted  that,  in  so  far  as  the 


trial  oourt  refused  to  give  Judgment  upon 
these  warrants  against  the  defendant,  the 
warrants  were  originally  illegal  and  void. 
The  debts  which  they  represented  were  ob- 
ligations which  the  board  of  county  commis- 
sioners had  no  authority  to  create,  because 
the  expenditures  at  the  time  were  in  excess  of 
the  amount  which  could  be  provided  for  by 
the  current  revenue  of  the  county  from  the  tax 
levy  of  the  year.  It  is  unnecessary  to  refer 
to  the  statuteor  other  author! tjr  which  renders 
void  these  warrants  representing  such  expen- 
ditures. The  counsel  for  plaintiff  makes  no 
contention  against  their  original  invalidity, 
but  strenuously  urges  here  that  they  have 
been  transmuted  into  legal  obligations  of  the 
county  by  an  act  of  the  legislature  passed 
March  13,  1885,  which  provides  as  follows : 
"An  act  to  authorize  the  county  commission- 
era  of  Nelson  county,  Dakota,  to  fund  the 
outstanding  indebtedness  thereof. 
^'Be  it  enacted  by  the  legislative  assembly 
of  the  territory  of  Dakota : 

"  Section  1 .  That  the  board  of  county  com- 
missioners of  the  county  of  Kelson,  In  the 
territory  of  Dakota,  be  empowered,  and  are 
hereby  authorized,  to  issue  bonds  for  not  less 
than  nve  hundred  (500)  dollars  each,  the  total 
amount  of  such  issue  not  to  exceed  thirty 
thousand  (30,000)  dollars ;  said  bonds  to  draw 
interest  at  a  rate  not  to  exceed  eight  (8)  per 
cent  per  annum,  payable  annually  at  the 
county  treasurer's  oflQcebf  said  Nelson  coun- 
ty. Said  bonds  shall  specify  on  their  face 
tne  date,  amount,  for  what  purpose  issued, 
the  time  and  place  of  payment  and  rate  of 


anoe  witb  the  oonseot  given  b7  the  tax-payers  it  is 
not  lawful  for  the  legislature  to  validate  them 
Binoe  a  liability  oaooot  be  imposed  upon  the  tax- 
payers by  the  legislature  without  their  consent. 
Horton  v.  Thompson,  71 N.  Y.  518. 

Validating  elections. 

'  If  the  legislature  could  permit  the  Issuance  of 
t>ODd8  without  requiring  the  consent  Tof  the  tax- 
payers it  can  validate  an  issuance  which  has  been 
made  without  procuring  such  consent.  Harden- 
bergh  v.  Van  Keuren,  4  Abb.  N.  C.  48. 

Irregular  elections  for  Issuance  of  tx>nds  may  be 
legalized.   Oardner  v.  Haney,  86  Ind.  17. 

In  Gibbons  v.  Mobile  A  C.  R.  Ck>.,  80  Ala.  410,  be- 
fore the  bonds  were  issued  an  act  was  passed  pro- 
viding that  the  vote  that  bad  been  taken  should 
be  sufficient  to  authorize  the  Issuance  of  the  bonds, 
and  the  court  held  that  under  the  provisions  of 
that  act  the  bonds  were  valid  although  the  vote 
had  not  been  taken  in  accordance  witb  the  statute 
which  first  authorized  the  aid  to  the  railroad. 

A  defect  in  the  notice  as  to  the  election  under 
which  bonds  are  to  be  issued  may  be  cured  by  a 
subsequent  statute  recoernizlng  the  validity  of  the 
bonds.  Cumberland  County  Suprs.  v.  Randolph, 
fV  Va.  814. 

In  Duanesburgh  v.  Jenkins,  07  N.  Y.  177,  the 
court  sajrs  that  the  legislature  may  dispense  with 
the  requirement  of  the  consent  of  taxpayers  to  the 
Issuance  of  t)onds  and  make  the  validity  of  their 
issuance  depend  upon  the  consent  of  the  town 
commissioners.  In  that  case  the  case  of  People  v. 
Batchellor,  68  N.  Y.  liS,  18  Am.  Rep.  480,  which  held 
that  a  town  could  not  be  compelled  to  take  stock 
against  its  win,  was  limited  and  It  was  held  that  the 
consent  of  the  tax-payers  was  not  necessary,  but 
that  the  consent  of  the  representative  of  the  town 
was  sufficient,  and  that  his  assent  might  te  ratified 
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although  it  was  not  sufficient  when  given.  And 
the  authority  of  that  case  was  recognized  in  Wil- 
liams V.  Duanesburgh,66  N.  Y.  129. 

Authorizing  bonds  for  past  debt. 
The  legislature  may  authorize  the  issuance  of 
bonds  to  pay  for  bridges  theretofore  contracted 
for  and  builL    Bradley  v.  Franklin  County,  66  Mo. 
638. 

Form  of  statute. 

Bonds  cannot  be  validly  issued  under  a  law  which 
has  been  passed  but  not  published,  and  it  seems 
that  the  subsequent  publication  of  the  law  will 
have  no  effect  to  render  the  bonds  valid.  Roch- 
ester V.  Alfred  Bank,  18  Wis.  488,  80  Am.  Dec.  746. 

A  statute  directing  bonds  to  be  paid  is  in  all  re- 
spects equivalent  to  original  authority  and  cures 
all  defects  of  power  and  all  irregularities  in  its 
execution.  Beloit  v.  Morgan,  74  U.  S.  7  Wall.  610, 
10  L.  ed.  2». 

Where  a  second  act  was  passed  to  modify  the 
terms  fixed  by  the  first  act,  it  was  contended  that 
the  bonds  were  invalid  because  they  purported  to 
have  been  issued  under  the  first  act  alone  and 
hence  could  not  be  sustained  by  a  resort  to  the  pro- 
visions of  the  second  act,  but  the  court  held  that 
there  was  no  necessity  that  the  bonds  should  In 
terms  refer  to  either  act,  that  the  important  ques- 
tion was  whether  or  uot  the  authority  existed,  not 
whether  It  was  properly  stated  in  the  bonds. 
Gould  V.  Sterling,  28  N.  Y.  466. 

.  Constitutional  provisions. 

The  legislature  cannot  validate  bonds  issued  in 
violation  of  constitutional  provisions.  Quaker 
City  Nat  Bank  v.  Nolan  County,  50  Fed.  Rep.  660. 

In  Sykes  v.  Columbus,  66  Miss.  110,  it  was  held 
that  after  the  adoption  of  a  constitution  forl>id- 
ding  the  legislature  to  authorize  the  Issuance  of 
t)onds  by  a  town  without  the  authority  of  a  oer- 
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interest.  Said  bonds  and  coupons  thereto  at- 
tached shall  be  severally  signed  bj  the  chair- 
man of  the  board  of  county  commissioners  of 
said  Nelson  county,  and  attested  by  the  clerk 
or  auditor  of  said  Nelson  county,  said  bonds 
to  be  payable  at  the  office  of  the  county  treas- 
urer of  Nelson  county,  or  such  other  place  as 
the  board  of  county  commissioners  may  desig- 
nate. 

''Sec.  8.  Said  bonds  shall  be  dated  the 
first  day  of  July,  A.  D.  1885,  and  shall  be 

f payable  in  twenty  (20)  years,  with  the  priy- 
lege  of  calling  in  said  bonds  at  any  time 
after  ten  (10)  years. 

"Sec.  8.  The  board  of  county  commission- 
en  of  said  Nelson  county  is  hereby  author-' 
ized,  and  it  is  made  their  duty  to  leyy  a 
sufficient  tax  for  each  year,  besides  the  or- 
dinary tax  authorized  by  law,  to  be  ley  led 
for  the  purpose  of  paying  the  interest  of  said 
bonds ;  provided  further,  that  seven  (7)  years 
after  the  time  of  issue  of  said  bonds,  it  is 
made  the  duty  of  said  board  of  county  com- 
missioners to  levy  a  sinking  fund  for  the  pur- 
pose of  paying  off  and  redeeming  said  bonds, 
said  tax  not  to  exceed  two  (2)  mills  on  the 
dollar  of  the  valuation  of  said  county  in  any 
one  year. 

''Sec.  4.  It  is  hereby  made  the  duty  of 
the  county  treasurer  of  Nelson  county  to  ne- 
gotiate the  sale  of  said  bonds,  and  to  call  in 
all  outstanding  county  warrants  whenever  the 
bonds  are  sold,  and  he,  said  county  treasurer, 
shall  be  allowed  two  (2)  per  cent  commission 
as  his  fees,  and  no  more,  for  negotiating  said 
bonds,  and  paying  out  said  money ;  provided 


further,  said  bonds  shall  not  be  sold  for  Um 
than  par. 

"Sec.  5.  That  after  issuing  the  boodt 
mentioned  in  section  1  of  this  Act,  no  war- 
rants shall  be  issued  by  the  county  board  un- 
less at  the  time  of  issuing  the  same  there  is 
money  enough  in  the  county  treasury  of  Nel- 
son county  to  pay  the  warranto  so  issued. 

" Sec.  6.  This  act  shall  take  effect  and  b» 
in  force  from  and  after  its  passage  and  ap- 
proval. 

"Approved  March  18th,  1885." 

Respondent's  counsel  contends  that  there 
was  no  intent  or  purpose  on  the  part  of  the 
legislature,  in  the  enactment  of  this  statnte^ 
to  validate  any  invalid  warrants.  His  posi- 
tion may  be  thus  stated  in  brief :  To  legal- 
ize void  evidences  of  municipal  indebtedness^ 
the  purpose  to  validate  them  must  be  clearly 
expressed  by  the  legislature,  or  be  dedueible 
from  the  statute  by  necessary  implication, 
and  that  in  the  statute  in  question  there  is 
neither  a  clearly  expressed  nor  necessarily 
implied  intention  to  validate  any  invalid 
warrants  of  Nelson  county.  The  legal  prop* 
osition  involved  in  this  position  is  sound, 
both  upon  principle  and  authority.  Dill. 
Mun.  Corp.  g  544;  Haffes  v.  HoUy  Springs, 
114  U.  8.  120,  39  L.  ed.  81 ;  Beloit  v.  Morgan, 
74  U.  S.  7  Wall.  619,  19  L.  ed.  205 ;  Braw^ 
V.  New  York,  68  N.  T.  289.  But  we  en- 
counter here  the  ever-recurrinff  difficulty  of 
applying  recognized  legal  principles  to  the 
facts  of  a  given  case.  It  might  greatly  lessen 
the  labor  of  courts  if  the  legislative  intent 
were  always  expressed  in  clear  and  unequi- 
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tain  portion  of  the  tax-payers,  the  le«teiature 
oould  not  ratify  bonds  Issued  before  the  adoption 
of  the  coDStitation  without  such  authoritj. 

The  Illinois  doctrine. 

In  Kelthsburg  v.  Frick,  84  DL  406,  the  question  of 
the  power  of  the  legislature  to  ooDflrm  the  Issn- 
anoe  by  a  muDidpall^  of  bonds  was  raised,  bat 
the  oourt  says  that  It  was  foreign  to  the  oaoe. 

In  Marshall  v.  SUUman,  61  IlL  218,  where  the  eleo- 
tlon  under  which  the  bonds  were  voted  was  void, 
the  oourt  held  that  an  act  which  attempted  to  vali- 
date It  and  which  imposed  a  debt  upon  the  town 
without  its  consent  was  void,  directly  under  the 
Constitution  of  1870,  and  by  oonstructloa  of  the 
clause  of  the  Constitution  of  1848,  whloh  provides 
that  the  corporate  authorities  of  municipalities 
may  be  vested  with  the  power  to  assess  and  ooUeot 
taxes  for  corporate  purposes.  It  being  held  that 
this  implied  a  limitation  upon  the  power  of  the  leg- 
islature to  directly  impose  a  debt  upon  the  corpo- 
ration. 

And  that  ruling  was  followed  in  Wiley  v.  8011- 
man,  6S  IlL  170;  Cairo  ft  St.  L.  K.  Co.  v.  Sparta,  77 
IlL  606:  Barnes  v.  Laoon,  84  111.  461. 

But  in  WlUiams  v.  Roberts,  88  HL  U,  it  was  held 
that  county  boards  and  the  municipa]  authorities 
of  Incorporate  cities,  towns,  and  viUages  may, 
when  empowered  so  to  do  by  proper  l^slation, 
subscribe  for  the  corporate  stock  of  raUroad  com- 
panies without  first  submitting  the  question  to  the 
electors  of  the  municipality,  hence  it  has  been  held 
where  a  vote  of  the  electors  has  been  required  as  a 
condition  precedent  to  the  making  of  a  subscrip- 
tion for  stock  and  the  law  prescribing  the  mode  of 
calling  and  holding  the  election  has  not  been  oIk 
served  Inasmuch  as  the  legislature  might  have  em- 
powered the  municipal  authorities  to  make  the 
subscription  without  first  submitting  the  question 
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to  the  electors,  it  may  by  a  subsequent  enactment 
declare  the  noncompUanoe  with  the  law  in  the 
holding  of  the  election  of  no  oonsequenoe  and  vali- 
date the  election.  But  under  the  Illinois  system 
of  township  organisation  there  is  no  officer  or 
board  representing  the  corporate  authority  of  the 
town,  the  electors  only  represent  it  and  they  in 
doing  so  must  necesBarily  aot  through  town  meet- 
ings or  town  elections. 

In  Cholsser  v.  People,  140  IlL  O,  where  a  sqIk 
soription  to  stock  was  anthoriaed  and  a  donation 
of  bonds  made,  the  oourt  held  that  the  only  propo- 
sition which  had  been  submitted  to  a  vote  of  the 
people  was  that  of  making  a  subscription,  and 
when  the  county  offloers  made  the  donation  they 
did  an  aot  to  which  the  people  had  not  and  couM 
not  give  their  assenti  It  Is  not  within  the  power 
of  the  legislature  to  compel  a  municipal  corpora- 
tion without  its  own  oonsent  legaUy  expressed  to 
enter  into  or  assume  obligations  of  snbSGrtption  ta 
a  railroad  company.  Declaring  the  void  oontraot 
to  be  valid  and  binding,  and  providing  that  It  shall 
be  carried  into  effect  in  good  faith,  was  an  attempt 
to  impose  upon  the  county  an  obligation  in  aid  of 
a  railroad  without  its  own  oonsent  expressed  in 
any  lawful  form.  And  it  was  further  held  that  a 
constitutional  prohibition  against  making  sub- 
scriptions will  prevent  the  legislataxe  from  ratify 
ing  a  donation. 

The  legislature  cannot  validate  bonds  wlthoot 
the  oonsent  of  the  proper  municipal  authorities. 
Gkiddis  V.  Bichland  County,  tt  IlL  119. 

And  one  federal  court  followed  that  mleu 

Where  a  county  with  power  to  subscribe  to  the 
stock  of  a  railroad  makes  a  donation  of  its  bondi^ 
the  act  being  void  the  legislature  cannot  af  tet^ 
wards  validate  it  by  a  ourative  aot  since  that  would 
be  an  imposition  upon  the  county  of  an  oliilgackm 
without  its  own  assent  expressed  m  any  lawfnl 
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Tocal  lanffoage.  It  might  benefit  the  tax- 
payers ana  tHe  state  if  Talidating  acts  were 
always  coached  in  express  and  unmistakable 
terms.  But  it  is  not  the  province  of  a  court 
to  dictate  the  language  that  shall  clothe  leg- 
islative enactments.  Courts  may  sav  in  cer- 
tain cases,  as  they  do  in  this,  that  tney  will 
accept  no  doubtml  construction,  but,  when 
that 'which  it  is  clearly  provided  shall  be 
done  cannot  be  done  without  accompHshinff 
«  certain  result,  it  must  be  presumed  that  it 
was  the  legislative  purpose  to  accomplish 
fluch  result,  and  courts  cannot  excuse  their 
failure  to  give  effect  to  this  legislative  pur- 
pose by  saying  that  the  legislature  might 
have  used  more  apt  terms  in  which  to  declare 
it.  It  must  then  be  our  sole  purpose,  in  this 
case,  to  ascertain  whether  the  legislature,  by 
the  enactment  in  question,  clearly  and  nec- 
essarily evinced  the  legislative  intent  and 
Surpose  to  validate  the  invalid  warrants  of 
felson  county. 

At  the  time  of  the  passage  of  said  act,  cer- 
tain facts  existed, — some  of  them  notorious, 
and  others  of  them  of  record,  and  brought  to 
our  attention  by  the  abstract  in  this  case— of 
which  we  must  not  lose  si^ht,  if  we  would 
correctly  measure  the  legislative  purpose. 
The  defendant  county  was  organized  in  June, 
1883,  without  funds  in  its  treasury,  and  the 
act  in  question  was  passed  at  the  first  session 
of  the  legislature  thereafter.  The  total  as- 
sessed valuation  of  the  county  for  the  year 
1883  was  $280,880,  and  the  total  levy  for  all 
county  purposes  and  for  roads  and  bridges 
was  10  mills  on  the  dollar,  making  the  total 


revenue  for  that  year  (2,808.  The  assessed 
valuation  of  said  county  for  the  year  1884. 
was  $771,823.  There  was  no  levy  whatever 
for  that  year,  and  consequently  no  authorized 
revenue  for  that  year.  The  statute  was  passed 
prior  to  the  time  fixed  by  law  for  the  assess- 
ment and  levy  in  1885,  and  hence  dealt  with 
the  fiscal  affairs  of  the  county  as  they  were 
left  by  the  tax  proceedings  for  the  years  1888 
and  1084.  Unaer  the  law  of  the  then  terri- 
tory of  Dakota,  the  county  commissioners  of 
the  defendant  county  were  without  power  to 
issue  warrants  in  excess  of  the  amount  that 
could  be  raised  from  the  tax  levy  of  the  cur- 
rent year.  All  warrants  in  excess  of  that 
amount  were  tUira  vires  and  void.  As  we 
have  seen,  that  amount  for  the  year  1883  was 
$2,808,  and  for  1884  it  was  nothing;.  Prior 
to  March  18,  1885,  —the  date  of  the  approval 
of  said  act, — the  defendant  county  had  ex- 
ecuted and  delivered  its  warranta  to  the  full 
amount  of  $32, 789. 16.  Of  this  sum,  warrants 
to  the  amount  of  $80,436.16  were  in  excess  of 
the  limit  fixed  by  law,  and  hence  invalid. 
But  the  county  had  actually  paid  upon  its 
warrants  the  sum  of  $4,411.53.  This  the 
county  had  been  able  to  do,  because,  although 
the  trial  court  found  that  there  was  no  levy 
in  1884,  yet  there  was  a  pretended  levy ;  and 
the  sums  voluntaril  v  paid  as  taxes  under  such 
pretended  levy,  added  to  the  amount  realized 
from  the  levy  for  1888,  enabled  the  county  to 
make  such  payments.  And,  as  the  amount 
thus  paid  exceeded  the  authorized  revenue 
for  the  two  years,  it  follows  that  all  unpaid 
warrants  were  in  excess  of  the  limit,  and 


form.  Poet  v.  Pulaski  County*  9  U.  8.  App.  1,  48 
Fed.  Rep.  628. 

Although  another  one  held  that  adooatlon  of 
t>ond8  to  a  railroad  under  leslfllatl ve  power  to  sub- 
scribe for  stock  may  be  ratitted  by  an  act  author- 
isinerataz  to  pay  interest  on  the  bonds  and  pro- 
vide a  sinking  fund  for  the  ultimate  redemption  of 
the  principal.  Denison  v.  Columbus,  82  Fed.  Bep. 
775. 

8o  In  Kansas  It  was  held  that  where  a  county 
board  having  power  to  Issue  warrants  for  the  pay- 
ment of  the  contract  price  of  buildings  which  they 
undertook  to  erect,  without  power  Issued  bonds  at 
high  Interest  for  the  amount,  the  legislature  has 
DO  right  to  attempt  to  validate  such  bonds  so  as  to 
make  them  binding  on  the  county.  Shawnee 
County  Comrs.  v.  Carter,  2  Kan.  115. 

iStdworfpUou  to  internal  UnprovemtntM, 

The  legislature  may  ratify  a  subscription  to  stock 
of  a  railroad  company.    Winn  v.  Macon,  21 G a.  275. 

Such  an  act  Is  not  unconstitutional  as  being  re- 
troactive.   Bass  V.  Columbus,  aO  Ga.  84ft. 

The  legislature  may  legalize  stock  subscriptions 
by  counties  to  railroad  companies.  Bartholomew 
County  Comrs.  v.  Bright,  18  Ind.  96. 

The  legislature  may  validate  subsorlptions  to 
stock  of  corporations.  First  Municipality  of  New 
Orleans  v.  Orleans  Theatre  Co.  2  Bob.  (La.)  209. 

In  Quincy,  M.  ft  P.  B.  Co.  v.  Morris,  84  IlL  412,  it 
was  held  that  If  the  municipality  had  regularly 
voted  to  subscribe  to  the  stock  of  a  railroad  com- 
pany without  power  from  the  legislature  to  do  so, 
the  legislature  might  subsequently  authorise  suob 
subscription  and  the  bonds  might  then  be  issued 
under  such  vote,  by  reason  of  a  special  schedule 
annexed  to  the  constitution  providing  for  the  issu- 
ance of  the  particular  bonds  in  question  in  that 


87  L.  R  A. 


Where  a  city  voted  aid  to  a  railroad  with- 
out statutory  authority  and  then  the  legisla- 
ture confirmed  the  act  and  such  confirmation  was 
accepted  by  tbe  city,  the  court  held  that  the  legis- 
lature had  power  to  make  the  confirmation  and 
that  the  act  was  not  void  as  a  retroactive  statute. 
Bridgeport  v.  Housatonlc  B.  Co.  16  Conn.  476. 

And  that  is  true  although  the  property  of  indi- 
vidual members  of  the  municipality  is  rendered 
subject  to  execution  for  payment  of  Judgments  re- 
covered upon  the  bonds.  Beardaley  v.  Smith,  16 
Conn.  868, 41  Am.  Dec.  148. 

Where  a  leglsJaturo  has  power  to  authorize  a  mu- 
nicipality to  take  stock  in  a  railroad  company  it 
can  by  retroactive  legislation  cure  the  evils 
arising  from  an  Irregular  execution  of  such  power. 
People  V.  MitcheU.  86  N.  Y.  651. 

Where  after  a  city  had  subscribed  for  stock  of  a 
railroad  company  under  the  belief  that  it  had  au- 
thority to  do  so  under  the  laws  of  tbe  state,  the  su- 
preme court  held  that  it  bad  no  such  authority  and 
the  legislature  then  passed  a  statute  to  enable  cities 
which  bad  subscribed  for  stock  in  the  companies 
incorporated  to  construct  works  of  public  utility 
to  ratify  such  subscriptions,  the  court  held  that 
such  statute  was  valid,  saying  that  ^'such  laws 
when  they  do  not  impair  any  contract  or  injuri- 
ously affect  the  rights  of  third  persons  are  gen- 
erally regarded  as  unobjectionable  and  certainly 
are  within  the  competency  of  the  legislative  au- 
thority. Bissell  V.  Jeffersonvllle,  66  U.  S.  24  How. 
287. 16  L.  ed.  664. 

Defective  subscriptions  may  In  aU  oases  be  rati- 
fied where  the  legislature  could  bave  originally 
conferred  the  power.  Bedd  v.  Henry  County 
Suprs.  81  Gratt.  696;  Cumberland  County  Suprs.  v. 
Bandolph.  89  Va.  614. 

A  subscription  authorised  by  an  election  held 
without  legislative  authority,  when  the  oonstitu- 
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Toid.  But  the  outslandliig  wnrnuits,  all  of 
which  were  nnanthorized,  with  the  accuibh- 
lated  interest  thereon,  amounted,  at  the  date 
of  the  pa8sa>?e  of  said  act,  to  the  sum  of  $29,  • 
055.  The  act  authorized  funding  bondt  to 
the  amount  of  (80,000,  barely  sufficient  to 
cover  all  outstanding  warrants.  If,  as  has 
been  suggested,  the  act,  in  speaking  of  county 
warrants,  meant  yalid  warrant^  and  no 
others,  then  it  is  clear  that  there  were  no 
warrants  whatever  upon  which  the  act  could 
take  effect.  No  single  step  could  be  taken 
under  the  act,  and  it  becomes  a  useless  blot 
upon  the  statute  book.  If,  on  the  other  hand, 
by  the  use  of  the  terms  **  county  warrants,  ** 
the  legislature  meant  all  instruments  that 
were  such  in  form,  which  had  been  put  forth 
by  the  county,  purporting  on  their  face  to  be 
▼alid  obligatiuns  of  the  county,  and  if  it  was 
the  purpose  to  validate  all  such  instruments, 
and  provide  for  their  payment,  then  everv 
sentence  of  the  act  becomes  instinct  with  life 
and  purpose  and  usefulness. 

The  claim  is  made,  however,  that  there 
were  some  valid  outstanding  warrants ;  that 
it  is  almost  universal  that  there  are  some 
delinquent,  uncollectible  taxes ;  and  that,  to 
the  extent  of  such  delinquency,  the  outstand- 
inir  warrants  would  be  valid.  It  seems  a 
sufilcient  answer  to  say  that  there  is  no  claim 
in  the  record  that  there  was  any  delinquency 
in  1888.  But  granting  the  usual  percentage 
of  delinquency  upon  a  total  tax  but  little  in 
excess  of  $3,000,  the  amount  thereof,  when 
compared  with  the  amount  of   bonds  au- 


thorized by  the  act,  is  too  insigaificant  U> 
affect  the  rule  of  oonstmctlon. 

It  is  urged  upon  us  that  these  facts  which 
we  have  been  considering  were  not  known  Uk 
the  legislature ;  that  a  bill  was  presented  t» 
that  iKKly  entitled  "An  act  to  authorize  the 
county  commissioners  of  Nelson  county, 
Dakota,  to  fund  the  outstanding  indebtedness 
thereof,*  and  that  such  bill  was  passed  with- 
out investigation  by  the  legislature  as  ta 
whether  or  not  Nelson  coun^  had  any  in- 
debtedness, and,  if  any,  how  much ;  that  such 
matters  were  left  entirely  to  the  discretion 
of  the  county  commissioners.  We  are  not 
allowed  to  cast  upon  the  popular  branch  of 
government  this  imputation  of  ignorance  and 
negligence.  On  the  contrary,  we  are  bound 
to  presume  that  it  performed  its  duty  in- 
telligently and  faithfully ;  and,  unless  the 
contrary  appear  from  its  own  records,  w* 
think  such  presumption  ought  to  be  con- 
clusive here.  At  section  881,  Sutherland, 
Stat.  Constr.,  it  is  said:  "It  is  not  to  be 
presumed  that  the  legislature  have  assumed 
the  existence  of  a  fact  upon  which  an  aat  of 
legislation  is  based,  witnout  evidence.  On 
the  contrary,  courts  are  bound  to  presume 
that  they  act  upon  good  and  sufficient  evi- 
dence, and  that  presumption  is  conclusive  en 
the  question  of  the  validity  of  the  act.  It 
was  so  held  on  an  objection  to  the  validity 
of  an  act  organizing  a  new  county, — that  ft 
did  not  contain  the  population  required  by 
the  constitution.  It  is  presumed,  as  well  cm 
the  ground  of  good  faith  as  on  tlie  ground. 


tlon  required  sucb  authority,  will  not  be  validated 
by  a  subseqaeot  statute  validation  subecriptloiu, 
which  were  not  made  in  violation  of  the  constitu- 
tion of  the  state.  Hayes  v.  Holly  Springs,  114  U. 
8. 120, 20  L.  ed.  8L 

An  invalid  suhecriptlon  cannot  be  validated 
without  the  consent  of  two  thirds  of  the  voters 
under  a  constitutional  provision  that  the  leirisla- 
ture  shall  not  authorize  any  county,  city,  or  town 
to  become  a  stockholder  or  loan  its  credit  to  any 
company,  sssoclation,  or  corporation  unless  two 
thirds  of  the  qualified  voters  of  such  county,  city, 
or  town  has  at  a  special  election  or  regular  election 
to  be  held  therein  assented  thereto.  Katsenberger 
V.  Aberdeen,  121 U.  8. 172, 80  L.  ed.  91L 

If  the  legislature  has  no  constitutional  power  to 
authorize  the  suhecriptlon  it  cannot  validate  it  by 
subsequently  recognizing  It  as  valid.  Folsom  v* 
Township  of  Ninety-Six,  60  Fed.  Bep.  87. 

ContraetM  to  pay  hounttes. 

Tbe  legislature  may  confirm  a  resolution  of  a 
municipality  to  pay  a  bounty  to  men  who  were 
drafted  for  military  services  Bartholomew  v. 
Harwlnton,  88  Oonn.  406;  Potter  v.  Oanaan,  87  Conn. 
224;  Stuart  v.  Warren,  Id.  22&. 

And  the  legislature  may  authorise  the  town  to 
confirm  a  vote  of  money  to  pay  drafted  men. 
Booth  V.  Woodbury,  82  Oonn.  128. 

Where  after  the  passage  of  an  act  authorizing  the 
levying  of  a  tax  to  pay  bounties  to  persons  volun- 
teering to  enter  the  military  service  of  the  United 
States  persons  advanced  the  money  on  the  faith  of 
the  act.  the  legislature  could  subsequently  require 
the  town  to  levy  the  tax  to  refund  the  loan.  John- 
son V.  Oampbell,  40  IlL  816;  State  v.  Sullivan,  48  111. 
412. 

The  legislature  may  validate  a  loan  to  obtain 
bounties  to  pay  persons  enlisting  in  the  military 
service.   Welstar  v.  Hade,  60  Pa.  474. 

S7L.R.A. 


The  iegislatare  may  validate  bonds  issued  by 
towns  without  authority  for  the  payment  of 
bounties  to  soldiers.  Kunklc  v.  Town  of  Fraukliiw 
Wright  County,  13  Minn.  127,  97  Am.  Dec.  281; 
Comer  v.  Folsom,  18  Minn.  210. 

But  a  contract  by  a  town  to  pay  the  fees  paid  by 
drafted  men  for  substitutes  is  a  contract  to  dooata 
money  to  individuals  in  which  the  public  has  n» 
interest  and  it  is  beyond  the  power  of  the  leglsla- 
ture  to  validate  it.  Thompson  v.  Pittston,  80  Msw 
545:  Freeland  v.  Hastings,  10  Allen,  570. 

i>i9id  i/rants. 

The  legislature  maj  validate  void  grants  of 
swamp  lands  belonging  to  the  county.  Barton 
County  V.  Walser,  47  Mo.  180. 

The  legislature  bad  authority  to  validate  acts  of 
the  city  of  San  Francisco  disposing  of  pueblo  lands. 
Payne  v.  Treadw^  16  OaL  220;  Hart  v.  Burnett,  IS 
OaL680. 

But  if  a  vote  of  the  people  Is  required  to  donate 
the  property  of  a  county  to  a  corporation  for  pub- 
lic improvements,  the  donation  cannot  be  validated 
by  the  legislature  if  made  by  the  county  author- 
ities without  such  vote.  Palmer  v.  Howanf 
County,  45  Iowa,  61. 

So  where  property  has  been  conveyed  to  a  oltj 
for  its  purposes  and  it  is  authorised  to  convey  it 
by  an  ordinance  which  did  notrecelve  the  required 
vote  to  pass  it,  the  legislature  cannot  validate  the 
attempt  because  since  the  property  belonged  to  the 
city,  and  it  had  never  consented  to  part  with  it,  it 
was  not  within  the  power  of  the  legislature  to  de- 
vest the  city  of  its  property  without  its  consent 
which  the  validating  statute  in  effect  amounts  to. 
Grogan  v.  San  Francisco,  18  OaL  600. 

Other  cofUraiotB, 

The  legislature  may  validate  a  street  improve* 
ment  contract  which  was  not  made  according  t» 
the  mode  pointed  out   by  the  legislaturai 
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that  tlie  legislature  would  not  do  a  vain 
thing,  that  it  intends  its  acts,  and  every  part 
of  them,  to  be  valid,  and  capable  of  being 
carried  into  effect. "  In  Flint  d  F.  PL  Road 
Co.  V.  y^QodhuU,  35  Mich.  99,  12  Am.  Kep. 
288,  Judfit  Cooley  savs:  ''The  legislature 
will  not  only  choose  its  own  modes  of  col- 
lecting information  to  guide  its  legislative 
discretion,  but,  from  due  courtesy  to  a  co- 
ordinate department  of  the  government,  we 
must  assume  that  those  methods  were  the 
suitable  and  proper  ones,  and  that  they  led 
to  correct  results.  And,  if  the  records  show 
00  investigation,  we  must  still  presume  tiie 
proper  information  was  obtained ;  for  we 
must  not  suppose  the  legislature  to  have  acted 
Improperly,  unadvisedly,  or  from  any  other 
than  public  motives,  under  any  circumstan- 
ces, when  actine  within  the  limits  of  its 
authority."  Again,  in  Z>0  CampY.  Eveland, 
19  Barb.  81,  it  is  said :  ''It  is  not  to  be  pre- 
sumed that  the  legislature  have  assumed  the 
existence  of  a  tact  upon  which  an  act 
of  legislature  is  based  without  evidence.  On 
the  contrary,  courts  are  bound  to  presume 
that  they  acted  upon  good  and  sufficient  evi- 
dence, and  this  presumption  is  conclusive. " 
See  Also  Lusher  V.  Seites,  4  W.  Va.  11;  Hum- 
bokU  County  v.  OhurehiU  County  Com/rs.  6 
Nev.  80 ;  Farmers  Loan  dt  T.  Co,  v.  Chicago, 
R  di  8,  R  Co.  89  Fed.  Rep.  148.  Under 
these  authorities,  we  are  bound  to  say  that, 
when  the  legislature  authorized  the  issuance 
of  the  bonds  of  Nelson  county  to  the  extent 
of  $80,000  for  the  purpose  of  funding  out- 


standing indebtedness,   It  did  so  with  full 
knowledge  of  the  financial  condition  of  Nel- 
son county.    And,  knowing  that  the  outstand- 
ing warrants  amounted  to  nearl  v  or  quite  the 
full  amount  of  bonds  authorized,  it  also  knew 
that  such  warrants  were  beyond  any  limit 
allowed  by  law,   and  jtvere  necessarily  in- 
valid.   We  say  the  legislature  knew  this, 
because   it  knew  that^Nelson   county  wa» 
but  just  organized,   and  its  resources  were 
1  imi ted.    Its  assessed  val  nations  for  the  years- 
1883  and  1884  were  of  record  in  the  territorial 
auditor's  office,  and  the  total  tax  that  could 
have  been  realized  on  such  valuations  under 
the  highest  levy  permissible  to  the  county 
would  not  have  equaled,   in  both  of  said 
years,  one  third  of  the  smount  of  the  bonda 
authorized,  and  the  ordinary  percentage  of 
delinquency  would  not  have  equaled   one 
tenth  of  such  amount.     Hence,  we  say  that 
the  legislature  knew  that  Nelson  county  had 
outstanding  warrants  amounting  to  nearly 
$80,000,  and  knew  that  all  such  warrant«i 
were  beyond  the  limit  allowed  by  law,  and 
consequently' void.    Yet  the  legislature,  after 
authoiizing  the  issuance   of  bonds  to  the 
amount  of   $80,000,    in  express   terms  de 
clared:    "It  is  hereby  made  the  duty  of 
the  county  treasurer   of   Nelson   county   to- 
negotiate  the  sale  of  said  bonds,  and  to  call 
in  all  outstanding  county  warrants  whenever 
the  bonds  are  sola. "    But  it  was  not  possible 
that  the  treasurer  should  perform  tiiis  duty 
thus  unequivocally  thrust  upon  him  with- 
out paying  warrants  issued  in  excess  of  uu- 


Franoteco  City  and  County  v.  Certain  Real  EBtate. 
ttCal.617. 

In  People  v.  LivinsBton  County  8upr8.«  88  N.  Y. 
114,  an  unautborlsed  oontraot  by  road  commlsBion- 
en  for  the  buildfnff  of  a  bridge  was  ratified  and 
the  ratification  held  to  be  valid. 

A  statute  permittiDg  a  contract  for  water  to  be 
made  upon  vote  of  a  majority  of  the  persona  vot- 
ing at  an  election  held  for  that  purpose  is  not  mod- 
ified by  a  Buhsequebt  emergency  statute  permitting 
the  borrowing  of  money  for  the  purpoae  of  build- 
ing a  bridge,  ooDstructing  a  sewer,  or  carrying  out 
some  other  proper  village  object,  so  that  a  contract 
for  the  water  will  be  valid  without  a  prior  vote  of 
the  tax-payers.    Squire  v.  Preston,  82  Hun,  88. 

The  legislative  sanction  of  a  contract  which  a 
city  had  no  power  to  make  granting  the  exclusive 
right  to  furnish  the  city  with  water  will  render  tbe 
contract  valid  and  binding.  Citizens*  Water  Co.  of 
Bridgeport  v.  Bridgeport  Hydraulic  Co.  66  Conn.  1. 

A  contract  to  gutter,  curb,  and  flag  a  street  made 
ander  authority  to  grade  it  may  be  rati  Bed  by  a 
subsequent  statute,  and  the  fact  that  it  was  not  let 
to  the  lowest  bidder  after  advertisement  may  be 
dispensed  with.    Bruwn  v.  New  York,  68  N.  Y.  389. 

A  contract  for  materials  which  contrary  to  the 
law  exceeds  in  amount  the  sum  appropriated  to 
cover  tbe  cost  of  the  work  may  be  ratified  by  sub- 
sequent legislation  so  that  the  contractor  may  re- 
cover the  amount  due  him.  Nelson  v.  New  York, 
0BN.Y.68B. 

A  street  paving  contract  entered  into  and  the 
work  performed  thereon,  pursuaot  to  a  legialative 
act  subsequently  declared  unconstltutionaUts  legal- 
ised by  a  subsequent  remedial  statute  authorizing 
the  assessment  of  frontage  property  to  pay  the 
amount  remaining  unpaid  on  the  contract.  Dun- 
bar V.  Williamsport,  9  Pa.  Co.  Ct.  Rep.  461. 

The  legislature  may  validate  an  attempted  oon- 

t7  L.  R.  A. 


tract  granting  power  to  oolieot  tolls  on  a  canaU 
Morris  v.  State,  88  Tex.  788. 

In  Nolan  County  v.  State,  88  Tex.  182,  it  is  said  if 
at  the  time  of  the  attempted  creation  of  a  contract 
the  legislature  could  not  have  authorized  it,  it  may 
be  doubted  whether  tbe  legislature  can  make  it 
valid,  although  In  the  mean  time  by  a  change  in 
the  constitution  the  restriction  upon  its  own  power 
may  have  been  removed. 

In  Campbell  v.  Kenosha,  72  H.  8.  6  WalL  194, 18  L. 
ed.  610,  it  is  said  the  act  is  not  in  terms  a  curative 
act  but  it  has  that  effect  by  fair  implication.  It  is 
not  doubted  that  tbe  legislature  could  by  a  direct 
act  of  confirmation  legalize  the  issue  of  this  scrlp^ 
notwithstanding  the  submission  of  the  question  to. 
the  vote  of  the  people  was  under  a  wrong  law.  If 
by  a  direct  act  so  equally  in  any  other  way.  If  tb& 
intention  of  the  legislature  to  legalize  clearly  ap^ 


Exeeistve  indebtedness. 

The  legislature  cannot  give  effect  to  indebtedness 
contracted  in  excess  of  the  constitutional  limit. 
Moeher  v.  Ackley  Independent  School  Diet.  44  Iowa, 
JSSt. 

Where  a  city  in  a  territory  exceeded  the  limit  of 
indebtedness  fixed  by  act  of  congress  and  subse- 
quently the  territory  became  a  state,  the  state  leg- 
islature could  validate  the  indebtedness  although 
it  could  not  have  authorized  it  at  the  time  it  was 
constructed,  adnce  it  has  succeeded  to  all  the  power 
of  congress  in  the  premises.  McBryde  v.  Monte- 
sano,  7  Wash.  60. 

For  the  purpose  of  determining  whether  or  not  the 
indebtedness  incurred  by  the  subscription  of  aid  ta 
a  railroad  exceeds  the  constitutional  limit,  such 
subscription  being  invalid  at  the  time  made,  but 
subsequently  valiflated  by  the  act  of  the  legisla^ 
ture,  tbe  time  of  the  passage  of  the  act  and  noc 
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thority.  Hence,  the  intention  of  the  legis- 
lature that  such  warrants  should  be  paid  is 
unmistakable  and  unavoidable. 

Thus  far  in  this  discussion,  we  have  not 
stopped  to  inquire  whether  section  1  of  the 
Act  was  mandatory  upon  the  county  commis- 
sioners, or  directory«only,  for  the  reason  that, 
before  the  warrants  upon  which  this  action 
was  brought  were  last  presented  for  payment, 
the  commissioners  had  in  fact  issued  bonds 
under  the  act  to  the  full  amount  of  (80,000, 
and  said  bonds  had  been  negotiated,  and  the 
proceeds  thereof  were  in  the  treasury  of  the 
defendant  county.  But,  upon  a  ground  not 
heretofore  mentioned,  the  learned  counsel  for 
respondent  claims  that  there  were  certain 
legal  warrants  outstanding  upon  which  the 
act  could  take  effect.  It  is  urged  that,  al- 
though not  appealed  from,  yet  the  finding  of 
the  court  that  there  was  no  levy  in  1884, 
should  be  disregarded,  as  a  matter  not  in 
issue,  and  contrary  to  the  admissions  in  the 
pleadings.  Let  this  be  conceded  pro  argu- 
mento,  and  it  will  but  strengthen  our  convic- 
tion. If  the  levy  for  1884  was  as  high  as  the 
law  permitted,  the  county  revenue  arising 
therefrom  would  be  $7,718.  To  this  add  the 
sum  of  $2,803,— the  revenue  for  1883,— and 
we  have  a  total  for  the  two  years  of  $10,021. 
As  heretofore  stated,  the  county  had  paid 
<iurin^  said  time  $4,411.68,  leaving  a  pos- 
sible balance  of  $5,609.47  in  valid,  outstand- 
ing warrants.  Under  the  authorities  already 
€ited,  the  presumption  is  conclusive  here  that 
the  legislature  knew  that  the  outstanding 
warrants  of  Nelson  county,  valid  and  in- 
valid, amounted  to  nearly  $80,000.  Did  it 
authorize  bonds  in  that  sum  for  the  purpose 
of  paying  less  than  one  fifth  of  the  amount? 
To  so  hold  compels  us  to  say  that  the  legis- 
lature did  an  unadvised,  useless,  and  utterly 
incomprehensible  thing.  This  the  authori- 
ties sternl}'  forbid.  We  are  then  forced  to 
say  that  the  legislature  intended  to  provide 
for  the  payment  of  all  outstanding  warrants, 
or  it  intended  to  cloth  the  county  commis- 
sioners with  power  to  say  what  warrants 
should  be  paid  and  what  should  not.  But 
the  power  to  validate  invalid  evidences  of 
municipal  indebtedness  is  a  purely  legis- 
lative power,  and  cannot  be  delegated.  If 
the  act  sought  to  throw  such  power  into  the 
hands  of  the  county  commissioners,  it  is  un- 
<;onstitutional  and  void.  But,  as  between  a 
construction  that  upholds  and  one  that  de- 


feats the  statute,  the  canons  of  oonstmction 
leave  us  no  choice.  We  must  uphold  tlie 
law.  Further,  how  can  we  say  that  the  legis- 
lative mandate  to  the  treasurer  to  call  in  ^all 
outstanding  warrants**  means  ''all  such  war- 
rants as  the  county  commissioners  may  di- 
rect?** The  interpolation  is  wholly  inadmis- 
sible. Let  it  be  granted  that  certain  out- 
standing warrants  were  valid.  As  to  such 
warrants  the  first  section  of  the  act,  while 
in  form  permissive,  was  in  fact  mandatory 
upon  the  board  of  county  commissioners. 
Sutherland,  Stat.  Constr.  g  508;  Bock  Isiand 
County  Suprs.Y,  United  States,! i  U.S.  4  Wall. 
485,  18  L.  ed.  419 ;  People  v.  Niagara  Coufdj^ 
Suprs.  49  Hun,  82;  People  v.  Otsego  Ooun^ 
8uprs.61  N.  Y.401 ;  People y.  lAmngston  Coun^f 
Bvprs.  68  N.  Y.  114.  But  there  is  no  dis- 
crimination in  the  act  itself.  All  outstand- 
ing warrants  are  treated  in  the  same  manner, 
unless,  indeed,  it  was  the  purpose  to  cloths 
the  commissioners  with  power  to  declare  out- 
standing evidences  of  municipal  indebtedness 
invalid.  But  that  power  is  purely  judicial, 
as  the  power  to  validate  when  invalid  is 
purely  legislative,  and  neither  power  can  be 
exercised  Dy  a  board  of  county  commission- 
ers. It  would  seem  to  follow  that  the  act 
was  entirely  mandatory  or  entirely  directory, 
and  in  our  judgement  it  was  mandatory.  Had 
the  act  in  terms  validated  all  outstanding 
warrants,  its  mandatory  character  would  not 
be  questioned ;  but,  if  the  warrants  were  vali- 
dated by  necessary  implication,  they  were 
none  the'  less  valid,  and  the  act  not  less  man- 
datory. Viewing  the  action  of  the  legisla- 
ture in  the  light  of  the  existing  facts  and 
circumstances  conclusively  presumed  to  have 
been  known  to  the  legislature,  and  the  leg- 
islative purpose  to  validate  and  provide  for 
the  payment  of  all  outstanding  wai rants  can- 
not be  doubted  or  evaded.  Nor  did  that  pur- 
pose work  any  injustice  to  the  taxpayers  of 
the  defendant  county.  The  county  officials 
had  incurred  indebtedness  for  services,  and 
in  constructing  roads,  bridges,  and  improv- 
ments,  far  in  excess  of  their  legal  powers. 
The  county  commissioners  (the  fiscal  agents 
of  the  county)  examined  the  bills  and  ac- 
counts, and  declared  them  meritorious,  and 
issued  their  warrants  in  payment  therefor. 
The  county  had  the  benefit  of  the  services  and 
i  m  pro vements.  The  moral  obi  i gati  on  to  pay 
was  complete.  The  legislature  added  the 
legal  obligation,  but,  instead  of  imposing  the 


that  of  the  subscription  Is  to  be  resrarded.  Massa- 
chusetts &  8.  (}on8tr.  Oo.  v.  Gane  Greek  Twp.  46 
Fed.  Rep.  886. 

Contirvjction  of  statute*. 

In  Atchison,  T.  Bt  8.'F.  B.  Co.  v.  Jefferson  County 
Gomrs.,  17  Kan.  20,  the  act  in  question  was  construed 
as  not  intended  to  legalize  illegal  votes,  but 
merely  to  cure  irregularities  in  proceedings. 

Legislative  authority  to  a  municipality  to  fund 
its  floating  debt  will  validate  the  debt,  if  it  was 
contracted  without  authority.  Smith  v.  Stephan. 
66Md.881. 

In  Roberts  v.  Holies,  101 U.  8. 119, 26  L.  ed.  880,  the 
bonds  were  held  valid  without  the  aid  of  the  cura- 
tive act. 

A  statute  authorizing  and  directing  a  city  to  pro- 
vide the  means  of  paying  the  interest  on  its  debt 
will  not  have  the  effect  of  ratifying  or  legitimating 
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bonds  which  were  illegally  issued  since  it  can  and 
will  be  applied  to  legal  debts  and  will  not  be  ex- 
tended by  mere  construction.  Memphis  v.  Bethel 
(Tenn.)  Doc.  4, 1876. 

A  statute  giving  the  county  authorities  permis- 
sion to  exchange  invalid  conditional  bonds  which 
they  had  Issued  to  a  railroad  for  coupon  bonds  is 
such  a  recognition  of  the  bonds  as  to  validate  them. 
Bell  V.  FarmvUle  ft  P.  R.  Go.  (Ya.)  Feb.  7, 1806. 

A  legislative  direction  that  scrip  Issued  by  a  city 
under  a  statute  which  was  unconstitutional  because 
it  had  not  fixed  the  limit  of  the  amount  of  such 
scrip  which  could  be  Issued,  be  paid  will  not  validate 
the  scrip.    Fisk  v.  Kenosha,  20  Wis.  88. 

A  mistake  in  referring  to  the  date  of  an  ordinance 
which  the  legislature  is  attempting  to  validate  will 
not  defeat  the  validation,  if  there  is  sulDclent  fm 
the  act  and  its  preamble  to  identify  the  ordinaooa. 
GouL  V.  Maishall,  SO  Pa.  Stt.  H.  P.  F. 
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^burden  of  payment  on  the  Infant  county,  it 
was  extended  through  a  long  eeries  of  years, 
until,  presumably,  the  financial  condition  of 
the  county  would  be  such  that  payment  could 
he  accomplished  without  hardship.  Cer- 
tainly, no  fair-minded  tax-payer  could  object 
to  sucli  a  course. 

The  learned  trial  court,  as  appears  by  its 
findings  of  fact  and  conclusions  of  law,  de- 
cided this  case  exclusively  upon  the  ground 
that  the  warrants  upon  whic^  the  action  is 
based  were  void  because  issued  in  excess  of 
the  amounts  of  the  current  revenues  of  the 
years  in  which  thev  were  issued.  We  hold, 
upon  grounds  hereinbefore  fully  stated,  that 
-the  Act  of  March  18,  1885,  cured  that  defect, 
and  deprived  the  county  of  the  defense  of 
ultra  vires.  The  legislature  had  power  to  au- 
"thorize  the  issue  of  warrants  to  the  amount 
issued  before  they  were  issued,  and  hence  it 
likewise  possessed  the  power  to  subsequently 
ratify  and  validate  those  actually  issued.  If 
the  county  had  any  defense  to  the  warrants 
on  the  merits, — such  as  a  want  of  considera- 
tion to  support  them,  or  fraud  in  their  issu- 
ance,— and  such  facts  had  been  established  at 
the  trial,  and  found  by  the  court,  a  very  dif- 
ferent question  would  have  been  presented  to 
this  court  for  determination.  In  the  sup- 
posed case  it  would  have  devolved  upon  this 
oourt  to  decide  whether  the  legislature  could 
-constitutionally  legalize  warrants  issued 
fraudulently  or  without  consideration,  in 
"whole  or  in  part.  There  are  no  such  findings 
in  the  record,  and  the  legal  presumptions 
are  that  the  warrants  were  issued  upon  suf- 
ficient consideration,  and  without  fraud. 
The  sole  ground  upon  which  respondent  en- 
<^eavor8,  in  this  court,  to  uphold  the  action 
•of  the  trial  court,  is  that  the  warrants  sued 
upon,  and  which  appellant  admits  were  or- 
iginally ultra  vires,  were  not  validated  by 
the  subsf^qucnt  legislative  enactment.  This 
ground  failing,  it  follows  that  plaintiff  is 
entitled  to  judgment  for  the  full  amount  of 
such  warrants.  The  trial  court  is  directed 
to  so  modify  its  judgment  aa  to  award  judg- 
ment in  plaintiff's  favor  for  the  amounts 
prayed  in  the  complaint.  Appellant  will 
recover  costs  in  this  court. 

Modified  and  a^fPfirmed, 

Corliss,  J. ,  dissenting : 

The  plaintiff  sought  to  hold  the  defendant 
liable  upon  certain  alleged  county  warrants. 
These  instruments  were  county  warrants  in 
form,  and  it  appears  to  be  in  the  main  un- 
disputed, so  far  as  this  record  is  concerned, 
that  these  warrants  were  issued  for  debts  in- 
ourred  by  the  county.  It  is  also  uncontro- 
▼erted  that,  in  so  far  as  the  trial  court  re- 
fused to  give  Judgment  upon  those  warrants 
against  the  defendant,  the  warrants  were  or- 
iginally illegal  and  void.  The  debts  which 
they  represented  were  obligations  which  the 
board  of  county  commissioners  had  no  au- 
thority to  create,  because  the  expenditures  at 
the  time  were  in  excess  of  the  amount  which 
oould  be  provided  for  by  the  current  revenue 
of  the  county  from  the  tax  levy  of  the  year. 
It  is  unnecessary  to  refer  to  the  statute  or 
other  authority  which  renders  void  these 
warrant!  representing  such  expenditures. 
^L-RA.  45 


The  counsel  for  the  plaintiff  makes  no  con- 
tention against  their  original  invalidity,  but 
strenuously  urges  here  that  they  have  been 
transmuted  into  legal  obligations  of  the 
county  by  an  act  or  the  legislature  passed 
March  13,  1885,  which  provides  as  follows: 
"An  act  to  authorize  the  county  commission- 
ers of  Nelson  county,  Dakota,  to  fund  tho 

outstanding  indebtedness  thereof. 

"Be  it  enacted  by  the  legislative  assembly 
of  the  territory  of  Dakota : 

"  Section  1.  That  the  board  of  county  com- 
missioners of  the  county  of  Nelson,  in  the 
territory  of  Dakota,  be  empowered,  and  are 
herebv  authorized,  to  issue  bonds  for  not  less 
than  five  hundred  (500)  dollars  each,  the  total 
amount  of  such  issue  not  to  exceed  thirty 
thousand  (80,000)  dollars;  said  bonds  to  draw 
interest  at  a  rate  not  to  exceed  eight  (8)  per 
cent  per  annum,  payable  annually  at  tha 
county  treasurer's  office  of  said  Nelson  coun- 
ty. Said  bonds  shall  specify  on  their  face 
the  date,  amount,  for  what  purpose  issued, 
the  time  and  place  of  payment  and  rate  of 
interest.  Saia  bonds  and  coupons  thereto  at- 
tached shall  be  severally  signra  by  the  chair- 
man of  the  board  of  county  commissioners  of 
said  Nelson  county,  and  attested  by  the  clerk 
or  auditor  of  said  Nelson  county ;  said  bondf 
to  be  parable  at  the  office  of  the  county  treas- 
urer of  Nelson  county,  or  at  such  other  place 
as  the  board  of  county  commissioners  may 
designate. 

"Sec.  2.  Said  bonds  shall  be  dated  on  the 
first  day  of  July,  A.  D.  1885,  and  shall  be 
payable  in  twenty  (20)  years,  with  the  priv- 
ilege of  calling  in  said  bonds  at  any  timt 
after  ten  (10)  years. 

"Sec.  8.  The  board  of  county  commis- 
sioners of  said  Nelson  county  is  hereby  au* 
thorized,  and  it  is  made  their  duty  to  levy 
a  sufficient  tax  for  each  year,  besides  the  or- 
dinary tax  authorized  by  law,  to  be  levied 
for  the  purpose  of  paying  the  interest  of  snid 
bonds;  provided,  further,  that  seven  (7) 
years  after  the  time  of  issue  of  said  bonds, 
it  is  made  the  duty  of  said  board  of  county 
commissioners  to  levy  a  sinking  fund  for  the 
purpose  of  paying  off  and  redeeming  said 
bonds,  said  tax  not  to  exceed  two  (2)  mills 
on  the  dollar  of  the  valuation  of  said  county 
in  any  one  year. 

"  Sec.  4.  It  is  hereby  made  the  duty  of  the 
county  treasurer  of  said  Nelson  county  to  ne- 
gotiate the  sale  of  said  bonds,  and  to  call  in 
all  outstanding  county  warrants  whenever 
the  bonds  are  sold,  and  he,  said  county  treas- 
urer, shall  be  allowed  two  (2)  per  cent  com- 
mission as  his  fees,  and  no  more,  for  nego- 
tiating said  bonds,  and  paying  out  said 
money ;  provided,  further,  said  bonds  shall 
not  be  sold  for  less  than  par. 

"Sec.  6.  That  after  issuing  the  bonds 
mentioned  in  section  1  of  this  act,  no  war- 
rants shall  be  issued  by  the  county  board  un- 
less at  the  time  of  issuing  the  same  there  is 
money  enough  in  the  county  treasury  of  Nel- 
son county  to  pay  the  warrants  so  issued. 

**  Sec.  6.  This  act  shall  taks  effect  and  be 
in  force  from  and  after  its  passage  and  ap- 
proval. 

"Approved  March  18th,  1886." 

At  the  outset  we  are  informed  by  the  title  to 
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the  act,  not  that  its  purpone  is  to  yalidate  void 
oounty  warrants,  but  to  fund  **  the  outstand- 
ing indebtedness"  of  the  county.  It  is  true 
that  the  title  of  a  statute  is  not  necessarily 
controlling;  bat  something;  very  convinc- 
ing in  the  body  of  the  act  to  the  contrary  of 
this  avowed  object  of  the  law  must  be  found, 
to  overthrow  this  clearly  expressed  purpose 
merely  to  provide  means  for  paying  the  out- 
standing indebtedness  of  the  county.  I  find 
nothing  to  warrant  me  in  construing  this  as 
a  statute  to  validate  void  warrants,  in  that 
portion  of  the  statute  which  makes  it  the  duty 
of  the  county  treasurer  to  sell  the  bonds, 
and  call  in  all  the  "outstanding  warrants." 
These  words,  ** outstanding  warrants,"  are 
more  naturally  applicable  to  valid  warrants 
than  to  void  warrants.  When  we  find  them 
employed  in  a  statute  whose  sole  purpose,  as 
disclosed  by  its  title,  is  to  fund  the  " out- 
standing indebtedness"  of  the  oounty,  is  there 
any  escape  from  the  conclusion  that  they  re- 
late only  to  such  warrants  as  represent  county 
indebtedness?  In  no  proper  sense  is  a  paper 
in  the  form  of  a  county  warrant,  but  issued 
without  authoritv,  and  against  the  commands 
of  a  statute,  an  indebtedness  of  the  county. 
It  is  urged,  however,  that  if  only  valid  war- 
rants were  to  be  provided  for  there  was  no 
occasion  for  the  enactment  of  the  statute,  as 
all  such  warrants  would  be  paid  out  of  the 
annual  revenue.  But  it  is  well  known  that, 
while  in  theory  the  revenue  from  taxation 
should  equal  the  total  tax  levied,  yet  in  prac- 
tice it  often  falls  short  of  it.  because  of  the 
failure  to  collect  all  taxes  due.  Sales  of 
property  to  enforce  collection  will  not  bring 
cash  to  the  treasury  when  no  purchasers  can 
be  found.  Because  of  inability  to  obtain 
cash  for  taxes,  it  might  well  happen  that  it 
would  be  necessary  to  provide  another  mode 
of  payment  for  valid  county  warrants.  In 
some  of  the  counties  (and  Nelson  county  was 
not  more  fortunate  than  other  counties; ,  many 
farmers  found  themselves  unable,  through 
repeated  crop  failures,  to  pay  their  tjixes. 
Nor  does  it  necessarily  follow  that,  because 
all  legal  warrants  would  be  paid  out  of  cur- 
rent revenues  if  the  affairs  of  the  county  were 
lawfully  managed,  the  legislature  was  bound 
to  assume  that  all  of  them  had  been  so  paid. 
It  might  easily  happen  that  the  county  treas- 
urer would  pay  the  warrants  in  their  nu- 
merical order,  and  in  this  way  the  illegal 
warrants  of  one  year  might  be  paid  out  of 
the  revenue  of  the  next  year;  completely  ex- 
hausting such  revenue,  and  leaving  the  valid 
warrants  of  that  year  entirely  unprovided 
for.  It  is  not  utterly  impossible  for  it  to 
have  been  a  fact  that  very  few  of  the  legal 
warrants  of  either  year  had  been  paid  at  the 
time  the  act  in  question  was  passed.  The 
revenues  of  these  years  might  have  been 
improperly  spent.  Valid  warrants  to  the 
amount  of  over  ilO.OOO  could  have  been  is- 
sued during  these  two  years.  It  seems  to  me 
an  extraordinary  doctrine  that  the  legislature 
inquired  whether  a  strictly  legal  levy  had 
been  made  durine  the  year  1884  before  pass- 
ing tliis  law.  Nor  is  it  important  whether 
they  made  such  inquiry  or  not.  It  is  not 
controverted  that  there  were  some  steps  taken 
towards  a  legal  levy.     If  the  power  of  a 
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oounty  to  incur  debts  depends  upon  there  b»- 
ing  in  fact  a  valid  tax  levy  for  the  oounty, — 
if  the  validity  of  tax  proceedings  are  indis- 
pensable, ~then  very  few  valid  warrants,  fa 
such  cases,  have  beisn  issued.  The  county 
may  contract  an  indebtedness  equal  to  the 
amount  of  taxes  it  can  collect  during  the 
year,  on  the  theory  that  the  taxes  are  legal. 
Whether  the  taxes  are  legal  or  not  is  entirely 
immaterial,  provided  there  are  some  steps 
taken  towards  the  levy  of  a  tax. 

The  prevailing  opinion  in  this  case,  in  as- 
suming that  there  were  no  valid  warrants 
outstanding  at  the  time  of  the  passage  of  this 
act.  assumes  a  fact  which  I  am  unable  to  find 
in  this  record.     I  know  it  was  possible  for 
there  to  have  been  valid  warrants  outstanding 
at  that  time,  for  the  reasons  already  stated, 
and  it  appears  from  this  record  that  such  wss 
the  fact.     The  court  expressly  finds  that  at 
the  time  the  act  was  passed  only  (4,411.53 
of  over  $32,000  of  warrants  had  been  paid. 
As  valid  warrants  to  the  amount  of   over 
$10,000  might  have  been  issued  during  tho 
years  1888  and  1884,  how  can  ft  be  said  that 
the  legislature  was  bound  to  know  that  all 
of  these  unpaid  warrants  were  void,   when 
over  $5,000  of  them  might  have  been  valid? 
But  what  I  regard  as  a  conclusive  argumont 
against  this  reasoning  is  that  it  embodies 
still  another  unwarranted  assumption.     It  as- 
sumes that  the  legislature  was  as  fully  io 
J  possession  of  all  the  facts  regarding  the  il- 
egality  of  tliese  warrants  as  this  court,  after 
careful  judicial  investigation.    This  assump- 
tion is  unreasonable,  because  it  nowhere  ap> 
pears  upon  the  face  of  the  bill  that  the  ques- 
tion whether  these  warrants  were  illegal  was 
called  to  the  attention  of  the  legislature,  or 
was  In  their  minds,  when  the  act  in  ques- 
tion was  passed.     This  act  does  not  pretend 
to  legalize  illegal  warrants,  or  to  deal  with 
them  in  any  way.     On  the  contrary,  its  pro- 
visions relate  to' such  warrants  as  constitute 
indebtedness  of  the  county,  t.  e.  valid  war- 
rants.    When  the  legislature  was  asked  to 
pass  a  law  to  fund  the  outstanding  indebted- 
ness of  the  county,  and  was  informed  that 
there  were  warrants  outstanding  to  about  the 
amount  of  $i$0,000,  there  was  nothing  in  the 
circumstances  of  the  case,  or  in  the  nature 
of  the  legislation  asked  at  their  hands,  to  call 
their  attention  to  the  question  whether  these 
warrants  were  illegal,  or  to  lead  to  an  in- 
vestigation of  the  matter.    They  were  merely 
usked  to  give  the  county  antliority  to  funS 
such  of  them  as  constituted  indebtedness  of 
the  county,  not  exceeding  $80,000.     They 
did  not  ^ive  power  to  fund  80,000  of  war" 
rants  and  pretended  warrants.     It  is  only  on 
the  theory  that  they  are  presumed  to  have 
made  a  careful  investigation  of  this  question, 
which  was  not  before  them,  so  far  as  tiiis  act 
shows,  that  it  can  be  said  that  they  intended 
to  legalize  void  warrants  on  the  gnnind  stated 
in  the  prevailing  opinion,  that  it  was  only 
for  void  warrants  that  such  funding  measure 
was  necessary.     If  they  did  not  make  such 
investigation,  they  knew  nothing  of  the  va- 
lidity or  invalidity  of  the  warrants.     To 
support  the  contention  that  the  legislature 
investigated  the  question  of  their  legality,  it 
is  necessary  to  assume,  in  the  first  instance. 


1803 


£R6Ki]fK  T.  Nelson  Couktt. 


707 


that  the  act  relates  to  illegal  as  well  as  valid 
warrants.  This  is  the  yerv  question  to  be 
determined.  It  is  hardly  logical  to  assume 
it  in  order  to  prove  it.  It  is  a  rational  as- 
sumption that  they  took  it  for  granted  that 
these  alleged  warrants  which  were  outstand- 
ing were  valid  warrants,  there  being  nothing 
in  the  statute  to  raise  the  question  of  inva- 
lidity, and  the  act  being  limited  to  valid 
warrants.  The  absence  of  all  language  show- 
ing a  purpose  to  legalize  the  warrants  is  to 
my  mind  conclusive  that  tiie  question  of  their 
illegality  was  not  before  them,  and  had  not 
occurred  to  them.  It  would  have  been  easv 
to  have  expressed  such  a  purpose,  had  such 
been  the  legislative  will.  Whenever  the  leg- 
islature has  wished  to  legalize  county  war- 
rants, they  have  not  found  it  difficult  to  ex- 
firess  this  purpose  in  unmistakable  language, 
n  one  instance  we  find  the  contrast  sharply 
f presented  between  the  funding  of  outstanding 
ndebtedness  and  the  legalizing  of  county 
warrants.  The  title  of  an  act  passed  in  1881 
is  ''An  act  authorizing  the  board  of  com- 
missioners of  Hutchinson  county  to  fund  cer- 
tain outstanding  indebtedness  and  legalizing 
warrants  issued  by  the  commissioners  of  Arm" 
strong  county."  The  act  declares  ** that  the 
boardof  commissioners  of  Hutchinson  county 
are  hereby  authorized  to  fund  such  indebted- 
ness of  said  county  as  may  exist  on  the  first 
day  of  March,  1881,  and  also  to  fund  the 
outstanding  warrants  issued  by  authority  of 
the  commissioners  of  Armstrong  county  prior 
to  the  date  of  the  delivery  of  the  books  of 
said  Armstrong  county  to  the  officers  of  said 
Hutchinson  county,  which  warrants  issued  in 
the  regular  order  of  business  of  said  acting 
commissioners  of  Armstrong  county  are  here- 
by legalized."  Laws  1881,  chap.  16.  The 
act  in'question  in  this  case  embraces  only  the 
funding  feature.  It  does  not  also  **  legalize" 
the  warrants.  Power  to  incur  indebtedness 
binding  upon  a  municipal  corporation  must 
be  clearly  conferred.  No  doubtful  implica- 
tion will  suffice.  Shall  the  act  which  is  to 
ratify  an  Illegal  exorcise  of  authority  be  less 
explicit? 

1  regard  it  as  a  dangerous  doctrine  that 
after  extravagance  has  issued  pretended  ob- 
ligations of  municipality  in  excess  of  au- 
thority, and  in  the  very  face  of  statutory 
prohibition,  cunning  can  outwit  the  wise  and 
salutary  restrictions  upon  municipal  expen- 
ditures, by  concealing,  in  artfully  framed 
statutes,  its  purpose  to  legalize  the  void 
obligations,  and  then  secure  from  the  courts 
a  construction  of  the  law  which  the  language 
of  the  act  not  only  did  not  reveal,  but  stu- 
diously buried  from  sight.  When  a  bill  is 
Introduced  to  legalize  void  indebtedness,  it 
must  disclose  its  purpose  upon  its  face,  to 
the  end  that  every  legislator  may  act  intel- 
ligently, —  may  meet  that  issue  upon  its 
merits.  A  court  which,  after  a  measure, 
whose  real  purpose  to  legalize  is  concealed  by 
its  author  from  the  legislature,  has  skulked 
through  the  legislative  halls  in  disguise  of 
ambiguous  ana  doubtful  language,  aids  in 
throwing  off  the  cloak  of  deception,  will  find 
that  it  has  encouraged  like  practices  in  the 
future.  I  do  not  say  that  deception  was  in 
the  mind  of  the  one  who  framed  this  statute. 
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But  I  venture  the  prediction  chat  practically 
every  member  who  voted  for  it  will  be  dum- 
founded  at  finding  such  radical  consequences 
wrapped  up  in  this  simple  funding  law. 
Whatever  rule  may  elsewhere  obtain,  in  my 
Judgment,  we  should  lay  it  down  as  a  rule 
to  be  rigidly  enforced  that  the  purpose  to 
validate  a  void  obligation  must' be  expressly 
declared,  or  be  deduced  from  the  law  by  the 
clearest  necessary  implication.  The  case  of 
Br<njon  v.  Neu>  York,  68  N.  Y.  S89,  is  one  in 
which  the  purpose  to  validate  was  necessarily 
embraced  in  the  act.  In  that  case  the  com- 
missioner of  public  works  had  entered  into  a 
contract  with  plaintiff  **  for  regulating,  grad- 
ing and  setting  curb  and  gutter  stone  in 
Tenth  avenue  from  Manhattan  to  155th  street, 
and  flagging  the  sidewalks  thereof."  The 
contract  was  held  void  because  it  was  not 
founded  upon  sealed  proposals,  and  was  not 
let  to  the  lowest  bidder  after  advertisement, 
as  required  by  the  statute.  The  court,  how- 
ever, held  that  the  contract  had  been  validated 
by  a  subsequent  act  of  the  legislature,  which 
provided  as  follows :  "The  board  of  the  as- 
sessors of  the  city  of  New  York  are  hereby 
authorized  and  directed  to  assess  upon  the 
property  intended  to  be  benefited,  in  the  man- 
ner provided  by  law  for  making  assessments 
for  local  improvements,  the  expense  which 
has  been,  or  shall  be  actually  incurred  by  the 
mayor,  aldermen,  and  commonalty  of  the  city 
of  New  York  for  regulating,  grading,  and  set- 
ting curb  and  gutter  stones  and  flagging  the 
sidewalks  in  the  Eighth  avenue,  from  Fifty- 
Ninth  street  to  One  Hundred  and  Twenty- 
Second  street,  in  said  city ;  also  in  the  Tenth 
avenue,  from  Manhattan  street  to  One  Hun- 
dred and  Fifty-Fifth  street  in  said  city." 
**  The  law  required  all  expense  connected  with 
this  particular  work,  whether  incurred  or  to 
be  incurred,  to  be  assessed  upon  the  property 
benefited  by  the  improvement.  Here  was  a 
legislative  declaration  that  the  amount  of 
expenses  already  incurred  and  to  be  incurred 
under  any  contract  relating  to  the  improve- 
ment to  these  parts  of  streets  should  be  raised 
by  assessments  upon  the  property  benefited. 
The  money  so  raised  was  clearly  intended  to 
be  used  in  paying  these  expenses,  and  this 
would  involve  payment  of  the  expenses  under 
the  void  contract.  I  do  not  wish  to  be  re- 
garded as  expressing  my  approval  of  this 
case.  I  think  the  doctrine  that  a  void  claim 
against  a  municipality  can  be  legalized  by 
anything  short  of  a  very  clear  manifestation 
of  such  purpose  is  fraught  with  danger, — is 
repugnant  to  sound  policy.  Let  it  once  be 
understood  that  the  courts  demand  an  un- 
equivocal expression  of  the  purpose  to  vali- 
date the  void  obligation,  and  there  will  be 
found  no  difficulty  in  so  framing  statutes  as 
to  express  this  purpose  in  unmistakable  lan- 
guage. Let  the  contrary  rule  prevail,  and 
funning  statutes  will  liecome  the  stalkine 
horses  to  cover  the  secret  wish  of  interested 
parties  to  secure  the  legitimation  of  void 
debts,  when  it  would  not  be  safe  to  reveal 
such  purpose  to  the  legislature ;  and  to  the 
surprise  of  legislators,  the  innocent  funding 
bill  for  which  they  voted  will  be  found  to  be 
a  wide- reaching  and  radical  measure,  to  cre- 
ate, and  not  merely  to  fund,  legal  obligations. 
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The  case  of  Beloit  ▼.  Morgan,  74  U.  8.  7 
Wall.  619,  19  L.  ed.  ^6,  which  is  relied  upon 
by  plaiDtiff's  counsel,  is,  in  my  judgment, 
distinguishable  from  the  case  at  bur.  The 
town  of  Beloit  having  issued  certain  bonds 
in  payment  for  railroad  stock,  which  were 
Yoia,  the  legislature  created  out  of  a  portion 
of  the  territory  embraced  within  the  limits 
of  such  town  the  city  of  Beloit.  No  other 
bonds  had  at  that  time  been  issued  for  rail- 
road stock  by  the  town  of  Beloit,  except 
those  already  referred  to.  Under  these  cir- 
cumstances the  legislature  declared  that  "all 
grincipal  and  interest  upon  all  bonds  which 
ave  heretofore  been  issued  by  the  town  of 
Beloit  for  railroad  stock  or  other  purposes, 
when  the  same,  or  any  portion  thereof  shall 
fall  due,  shall  be  paia  by  the  town  and  city 
of  Beloit  in  the  same  oroportions  as  if  said 
town  and  ci  ty  were  not  di ssol  ved.  '*  The  court 
laid  stress  on  the  fact  that  the  act  could  have 
no  effect,  as  to  bonds  issued  for  railroad  stock, 
unless  it  was  held  to  apply  to  those  void 
bonds,  as  they  were  the  only  bonds  which 
had  been  issued  for  that  purpose  by  the  town, 
and  that  the  act  declared  that  such  bonds 
should  be  paid.  Said  the  court :  ^No  bonds 
were  issued  in  payment  for  railroad  stock, 
but  those  to  a  part  of  which  this  controversy 
relates.  The  language  used  by  the  legisla- 
ture is  clear  and  explicit.  No  gloss  can  raise 
a  doubt  as  to  its  meaning.  It  distinctly  af- 
firms, and  the  affirmation  is  repeated,  that  the 
bonds  shall  be  paid. "  The  more  recent  deci- 
sion of  the  Federal  Supreme  Court  fully  sus- 
;  tains  my  conclusion.  Hayes  y.  Holly  Bpnrings, 
114  U.  8.  120,  39  L.  ed.  81.  The  facts  of  that 
case  are  as  follows :  The  constitution  of  Miss- 
issippi declared  that  the  legislature  should 
not  authorize  any  county,  city,  or  town  to 
become  a  stockholder  in,  or  to  lend  its  credit 
to,  any  company,  association,  or  corporation, 
unless  two  thirds  of  the  qualified  voters  of 
such  county,  city,  or  town,  at  a  special  elec- 
tion or  regular  election  to  be  held  therein, 
should  assent  thereto.  A  city  in  that  state 
subscribed  for  stock  in  the  Seima,  Marion  & 
Memphis  Railroad  Company,  after  an  elec- 
tion held  to  vote  on  that  question,  but  neither 
the  election  nor  the  subscription  was  author- 
ized by  the  legislature.  There  being  a  vote 
of  more  than  two  thirds  in  favor  of  the 
proposition  to  subscribe  for  the  stock,  the 
subscription  was  made,  and  bonds  to  pay 
for  the  stock  were  issued.  They  were,  of 
course,  void.  But  subsequently  the  legis- 
lature passed  an  act  which  declared  that  ^all 
subscriptions  to  the  capital  stock  of  the  said 
Belma,  Marion  &  Memphis  Railroad  Com- 
pany, made  by  any  county,  city,  or  town 
of  this  state,  which  were  not  made  in  vio- 
lation of  the  constitution  of  this  state,  are 
hereby  legalized,  ratified,  and  confirmed." 
Laws  1872,  chap.  75,  p.  318.  This  act  more 
strongly  indicates  a  purpose  to  validate  the 
▼old  subscription  and  bond  than  does  the  act 
relied  on  in  this  case  indicate  a  purpose  to 
legalize  void  warrants ;  and  yet  the  court  was 
clearly  of  the  opinion  that  it  had  no  such 
effect,  and  there  was  no  dissent  in  the  case. 
Counsel  for  plaintiff  seeks  to  distinguish  this 
case  on  the  ground  that  the  legalizing  statute 
was  not  applicable  to  the  subscriptions  and 
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bonds  in  Question,  for  the  reason  that  ft  val- 
idated only  such  subscriptions  as  were  not 
made  in  violation  of  the  constitution.     This 
reasoning  of  the  counsel  assumes  that  the 
subscription  in  question  did  violate  the  con- 
stitution.   Bat  it  did  not.    The  subscriptioa 
was  not  void  because  the  constitution  pro- 
hibited it,  but  because  there  was  no  statute 
authorizing  it.    The  case  was  one  of  a  want 
of  power,  and  not  of  the  violation  of  the  fun- 
damental law.     The  subscription  was  such  a 
one  as  the  constitution  permitted  the  legis- 
lature to  authorize.     The  only  trouble  with 
it  was  that  the  legislature  had  failed  to  au- 
thorize it.    The  case  was  in  no  manner  dif- 
ferent from  what  it  would  have  been,  had  the 
constitution  been  silent  on  the  subject,  and 
there  had  been  no  statute  authorizing  the  sub- 
scription ;  and  yet,  in  such  a  case,  it  would 
not  be  pretended  that  the  subscription  would 
have  been  in  violation  of  the  constitution. 
The  constitution  merely  restricted  the  legis- 
lature in  the  exercise  of  its  power  to  authorize 
such  subscriptions,  and  it  is  only  with  ref- 
erence to  such  subscriptions  as  the  legislature 
were  prohibited  from  authorizing   that  it 
could  be  said  that  the  subscription  would  be 
in  violation  of  the  constitution.     But  the 
subscription  made  was  one  which  the  legis- 
lature might  have  authorized.  The  following 
language  of  the  court  in  that  case  embodies 
my  conception  of  the  true  doctrine:    ''The 
intention  of  the  legislature  to  confirm  and 
ratify  the  subscription  in  question  cannot  be 
ascertained  with  certainty  ironi  the  language 
of  the  act,  which  is  too  vague  to  form  the 
basis  of  so  important  an  authority  as  that 
soufrht  to  be  deduced  from  it.    As  is  said  in 
8outh  Carolina  v.  8toU,  84  U.    B.  17  Wall. 
425,  486,  21  L.  ed.  655,  if  the  legislature  in- 
tended to  do  what  is  claimed,  'it  was  bound 
to  do  it  openly,   intelligently,   and  in  the 
language  not  to  be  misunderstood ;'  and,  *as 
a  doubtful  or  obscure  declaration  would  not 
be  Justifiable,  so  it  is  not  to  be  imputed.'  " 
The  argument  that  the  legislature  should 
not  be  presumed  to  have  passed  an  idle  act 
has  but  little  weight,    under  the  circum- 
stances of  this  case.     There  might  have  been 
several  thousand  dollars  of  valid  warrants 
outstanding  when  the  act  was  passed.     I  be- 
lieve that  there  were.    If  so,  the  act  would 
have  force  when  construed  as  a  mere  funding 
law.     The  legislature  does  not  declare  that 
the  county  shall  bond  to  the  amount  of  $30,- 
000.     It  says  that  this  shall  be  the   limit. 
Whatever  amount,  under  this  sum,  shall  be 
needed  to  pay  warrants,  may  be  raised  by  the 
issue  of  bonds.     Suppose  that  the  legislature 
had  said  in  terms  that  only  valid  warrants 
should  be  paid.    Would  it  be  argued  that 
illegal  warrants  must  be  paid  because  to  hold 
otherwise  would  render  the  act  of  no  effect* 
Had  the  statute  in  terms  spoken  of  valid  war- 
rants, it  would  not  have  been  clearer.     We 
have  seen  that  the  legislature  knew  what 
language  to  employ  when  they  desired  to 
legalize  void  warrants.    They  used  explicit 
language  in  such  a  case,  but  in  this  act  they 
refrain  from  the  use  of  such  language,  ana 
expressly  limit  the  law  to  valid  warrants  by 
describing  it  as  a  law  to  fund  the  indebted- 
ness of  the  county.    It  seems  to  me  that  the 
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fallacy  of  the  reasoniog  that  the  legislature 
must  be  presumed  to  nave  known  all  the 
facts  is  twofold :  Their  attention  was  not 
called  by  the  prepared  bill  to  any.  matters 
connected  with  the  validity  of  these  warrants, 
and  we  liavc  no  means  of  knowing  that  they 
had  evidence  that  all  of  these  warrants  were 
void.  We  do  not  know  it  ourselves.  There 
is  nothing  in  the  language  of  the  cases  cited 
in  the  prevailing  opinion  warranting  the  rule 
that  this  court  must  assume  that  the  leg- 
islature had  investigated  a  mass  of  facts 
which  were  entirely  foreign  to  the  measure 
they  were  about  to  pass, — a  measure  to  pro- 
vide for  the  funding  of  the  county  indebted- 
ness by  the  issue  of  bonds  to  the  necessary 
amount,  not  exceeding  130,000.  I  know  of 
no  decision  which  holds  that  the  legislature 
must  be  presumed  to  have  investigated  acts 
not  suggested  by  a  bill  before  them,  for  the 
purpose  of  forcing  into  the  act,  by  a  strained 
construction,  a  meaning  not  api>arent  on  the 
face  of  the  act  itself,— a  meaning  directly 
opposed  to  the  terms  of  the  statute ;  a  mean- 
ing which  finds  no  support,  except  upon  the 
theory  that  the  legislature,  without  any  hint 
as  to  their  relevancy  from  the  act  itself,  have 
examined  into  theRe  facts.  What  right  have 
we  to  say  that  such  an  investigation,  even 
if  made,  convinced  the  legislature  that  there 
were  nothing  but  void  warrants  to  be  funded? 
It  is  said  that  the  provision  requiring  the 
treasurer  to  call  in  all  outstanding  warrants, 
etc.,  is  conclusive  that  void  warrants  were 
intended  to  be  legalized.  But  the  treasurer 
is  not  directed  to  call  in  pretended  warrants. 
He  has  no  power  or  right  to  do  so.  The  in- 
strumenta  he  is  to  calf  in  are  warrants,  and 
warrants  are  instruments  which  represent  the 
Indebtedness  of  some  municipality :  and  he 
is  distinctly  infonned  that  it  is  only  war- 
rants of  that  kind — onlv  real  warrants,  and 
not  pseudo  warrants— that  he  is  to  pay,  by 
the  very  title  of  the  act,  which  speaks  of  the 
funding  of  the  indebtedness  as  being  the  sole 
purpose  of  the  statute.  It  cannot  be  said  that 
to  hold  that  the  county  commissioners  were 
to  pay  only  valid  warrants  out  of  the  pro- 
ceeds of  the  bonds  sold  would  vest  them  with 
Judicial  power.  Not  at  all.  They  were  not 
to  determine  this  question  finally.  Should 
they  refuse  to  pay  a  valid  warrant,  they  could 
be  compelled  to  pay  it.  Should  they  under- 
take to  pay  a  void  warrant,  they  could  be 
restrained  from  doing  so.  They  would  merely 
determine,  as  the  omcers  of  any  other  cor- 
poration would  determine,  what  were  valid 
claims  against  the  corporation.  No  one  ever 
dreamed  that  the  decision  of  such  a  question 
as  the  basis  of  business  action  was  the  exer- 
cise of  judicial  power.  It  is  a  decision  that 
is  being  made  thousands  of  times  every  day 
.by  business  men,  when  asked  to  pay  some 
claim  or  some  pretended  obligation.  They 
do  not  decide  it  finally.  They  merely  decide 
it  for  the  purpose  of  governing  their  conduct 
in  paying  or  refusing  to  pay  the  claim  pre- 
•ented.  ck>  with  reference  to  these  outstand- 
ing warrants.  The  county  commissioners 
could  not  finally  determine  which  were  to  be 
paid  and  which  were  not  to  be  paid.  Thev 
could  only  decide  the  matter  as  other  busi- 
ness men  decide  similar  quckstions  in  de- 
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termining  whether  they  will  pay  a  claim  or 
contest  it  in  the  courts. 

The  statute,  upon  its  face,  is  simply  a 
funding  law.  Nothing  else  can  be  made  of 
it,  unless  extrinsic  circumstances  are  to  be 
considered.  Now,  there  is  no  rule  better 
settled  than  that  which  forbids  an  examina- 
tion of  extrinsic  facts, — which  prohibits  an 
inquiry  as  to  consequences  when  the  act, 
upon  its  face,  is  unambiguous.  Courts  look 
to  consequences,  and  investigate  circum- 
stances, not  to  introduce  doubt  and  uncer- 
tainty into  an  act,  the  meaning  of  which  is 
Slain  upon  its  face,  but  to  aid  in  solving 
oubts  which  the  very  terms  of  the  act  itself 
create.  When  the  legislature  has  passed  % 
statute  which  in  terms  is  clearly  a  mere  fund- 
ing law,  what  right  have  we  to  construe  it 
as  a  legalizing  statute  because  investigation 
may  lead  us  to  the  conclusion  that  the  out- 
standing legal  warrants  against  the  county 
were  less  in  amount  than  the  sum  for  which 
the  county  might  issue  its  bonds  to  fund  it« 
indebtedness?  What  right  have  we,  at  all, 
to  look  beyond  the  language  of  the  act  itself  f 
For  my  part,  I  believe  we  have  no  right  to 
fix  the  judicial  eye  upon  anything  but  the 
words  of  the  plain  statute  itself.  The  rule 
which  I  invoke  is  ancient,  and  it  is  univer- 
sally recognized.  "If  the  meaning  of  stat- 
utes is  doubtful,  the  consequences  are  to  be 
considered  in  the  construction  of  them  ;  **but, 
if  the  meaning  is  plain,  no  consequences  are 
to  be  regarded,  for  that  would  be  assuming 
legislatfve  authority,**  4  Bacon,  Abr.  652. 
See  (Joffln  v.  Rich,  46  Me.  507,  71  Am.  Dec. 
559.  The  court  said :  ^'It  is  only  when  the 
words  of  the  statute  are  obscure  or  doubtful 
that  we  have  any  discretionary  power  in  giv- 
ine  them  a  construction,  or  can  take  into  con- 
sideration the  consequences  of  any  particular 
interpretntion.**  In  Sailing  v.  Me  Kinney,  1 
Leigh,  42,  19  Am.  Dec.  723,  the  court  said : 
"In  the  construction  of  statutes,  we  are  told, 
from  high  authority,  that,  when  the  words 
are  doubtful  and  uncertain,  it  is  proper  to 
inquire  what  was  the  intent  of  the  legis- 
lature, but,  where  thev  have  expressed  them- 
selves in  plain  and  clear  words,  it  is  very 
dangerous  for  judges  to  launch  out  too  far, 
in  searching  into  their  intent."  In  Hoke  v. 
Henderson,  15  N.  C.  1,  25  Am.  Dec.  677,  it 
is  held  that  "in  construing  a  statute,  if  the 
words  are  ambiguous,  resort  should  be  had  to 
the  probable  consequences  which  would  arise 
from  the  one  or  the  other  construction,  but, 
if  the  meaning  of  the  language  of  the  statute 
is  plain,  there  can  be  no  such  reason."  In 
United  States  v.  The  Sadie,  41  Fed.  Rep.  896, 
tJie  court  said  (quoting  with  approval  the 
language  of  the  court  in  United  States  ▼. 
Church  of  Holy  Trinity,  86  Fed.  Rep.  804)  : 
"  Where  the  terms  of  the  statute  are  plain, 
unambiguous,  and  explicit,  the  courts  are 
not  at  liberty  to  go  outside  of  the  language, 
to  search  for  a  meaning  which  it  does  not 
reasonably  bear,  in  the  effort  to  ascertain  and 
give  effect  to  what  may  be  imagined  to  have 
been  the  intention  of  congress. "  Mr.  Suther- 
laiid  says,  in  his  work  on^Statutory  Construc- 
tion :  "And,  if  the  legislature  has  expressed 
its  intention  in  the  law  itself,  it  Is  not  ad- 
missible to  depart  from  that  intention  on  anj 
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extraneous  consideration  or  theory  of  con- 
struction. Very  strong  expressions  have  been 
used  by  the  courts  to  emphasize  the  principle 
that  they  are  to  derive  their  knowledge  of  the 
legislative  intention  from  the  words  or  Ian- 

f;uage  of  Uie  statute  itself,  which  the  leeis- 
ature  has  used  to  express  it,  if  a  knowledge 
of  it  can  be  so  derived.  **  Section  236,  p.  812. 
He  says  further,  in  section  287,  on  page  812 : 
"  It  is,  beyond  question,  the  duty  of  courts, 
In  construing  statutes,  to  give  effect  to  the 
intent  of  the  lawmaking  power,  and  seek  for 
that  intent  in  every  legitimate  way,  but 
.  .  .  first  of  all  in  the  words  and  language 
employed  ;  and  if  the  words  ate  fee  from  am- 
biguity and  doubt,  and  express  plainly, 
clearly,  and  distinctly  the  sense  of  the 
framers  of  the  instrument,  there  is  no  occasion 
to  resort  to  other  means  of  interpretation.  It 
is  not  allowable  to  interpret  what  has  no  need 
of  interpretation.  The  statute  itself  furnishes 
the  best  means  of  its  own  exposition,  and, 
if  the  sense  in  which  words  were  intended  to 
be  used  can  be  clearly  ascertained  from  its 
parts  and  provisions,  the  intention  thus  in- 
dicated will  prevail,  without  resorting  to 


other  means  in  aiding  in  the  oonstraction.* 
Again,  on  page  813,  he  says:  "The  le^s- 
lative  intent  being  plainly  expressed,  so  that 
the  act,  'read  by  itself,  or  in  connection  with 
other  statutes  pertaining  to  the  same  sub- 
ject is  clear,  certain,  and  unambiguous,  the 
courts  have  only  simple  and  obvious  duty  to 
enforce  the  law  according  to  its  terms. "  Is 
Alexander  v.  Warthingtan,  5  Md.  485,  the 
court  said:  ''The  language  of  a  statnte  is 
its  most  rational  exposition,  and,  ^n^here  its 
language  is  susceptible  of  a  sensible  inter- 
pretation, it  is  not  to  be  controlled  by  any 
extraneous  considerations. " 

In  conclusion,  I  wish  to  express  my  pleas- 
ure that  the  majority  of  this  court  are  able 
to  reach  a  conclusion  contrary  to  this  opin- 
ion, and  hold  the  county  liable  on  these  war- 
rants. To  a  new  state,  its  financial  honor  is 
of  the  highest  importance.  To  develop  its 
resources,  capital  is  indispensable,  and  every- 
thing that  savors  of  repudiation,  in  any  form, 
tends  to  frighten  capital  from  its  borders. 

Petition  for  rehearing  overruled  March  fi^ 
1894. 
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HEALTH  DEPARTMENT  OF  THE  CITY 
OF  NEW  YOI{K.  Appt., 

V, 

RECTOR,  eta,  OF  TRINITY  CHURCH, 

Be^ts, 

aiSN.Y.as.) 

1.  A  statute  requiring^  water  to  be  ftir- 
nished  on  eaob  floor  of  every  tenement  bouse 
is  a  valid  ezerolse  of  police  power  with  reepect  to 
health,  and  also  with  reepect  to  public  safety  re- 
gardlDfir  fires  and  their  eztinfiruisbment. 

8.  Compellinfi^  expense  to  improve  prop- 
erty by  tbe  exercise  of  police  power  does  not 
deprive  the  owner  of  his  property  without  due 
process  of  law,  if  the  exaction  is  not  unreasooa- 
ble  either  with  reference  to  the  nature  or  cost. 

8*  Due  process  o^law  does  not  require 
notiee  to  the  owner  of  premises  before  the 
board  of  health  under  statutory  authority  can 
order  lilm  to  furnish  water  in  teuement  houses, 
where  he  is  entitled  to  a  trial  in  any  attempt  to 
enforce  a  penalty  or  punishment  for  non-com- 
pliance. 

4«  One  place  of  water  supply  on  each 
floor  of  a  tenement  house  fairly  accessible  to 
all  occupants  of  the  floor  is  all  that  can  usually 
or  reasonably  be  required  for  health  and  fire  pro- 
tection, and  therefore  ail  that  the  board  of  health 
has  power  to  order  under  New  York  Act  1887, 
ameodiner  section  063  of  the  New  York  City  Oon- 
lolidation  Act 

OBartlett^J^  ifmente.) 

KOTB.— The  above  case  seems  to  be  one  of  first 
Impreeslonf  and  is  clearly  of  arreat  importance. 

For  constitutionality  of  laws  cbargingr  expense 
of  police  rearulatlons  on  business  to  be  regulated, 
see  Plttsburffh,  a  ft  St.  L.  B.  Ck>.  v.  State  (Ohio)  16 
L.  B.  A.  880,  and  note;  and  for  similar  question  as 
to  cost  of  abolishing  grrade  crossings,  see  Kelly  v, 
Minneapolis  (Minn.)  SS  L.  B.  A.  flse,  and  noU, 
27  L.  R.  A. 

See  also  29  L.  R.  A.  573. 


(February  2ft,  1898L) 

APPEAL  by  plaintiff  from  an  order  of  » 
General  Term  of  the  Court  of  Commos 
Pleas  for  the  city  of  New  York  reyersin^  a 
judgment  of  a  Trial  Term  in  favor  of  plaintiff 
in  an  action  brought  to  recover  the  statutory 
penalty  for  refusing  to  comply  with  an  order 
of  the  board  of  health  to  place  water  facilities 
in  certain  tenement  houses.    Beversed. 

Statement  by  Peekliaiiiy  J,: 

This  is  an  appeal  from  an  order  of  tbe 
general  term  of  the  court  of  common  pleas 
for  the  city  of  New  York,  which  reversed  a 
judgment  on  a  verdict  directed  for  the  plain- 
tiff, and  granted  a  new  trial.  The  action 
was  brought  bv  the  olaintiff,  by  virtue  of 
several  acts  of  the  legislature  giving  il 
power,  in  certain  cases,  to  commence  an  ac- 
tion in  its  own  name,  for  the  purpose  of 
recovering  the  amount  of  $200,  being  the 
penalty  for  twenty  days'  violation  by  the 
defendant  of  the  act  hereinafter  mentioned, 
relative  to  the  supply  of  water  in  several 
tenement  houses  owned  by  the  defendant 
The  defendant  denied  some  of  the  allegations 
of  the  complaint,  and  set  up,  also,  as  one  of 
the  defenses  to  the  action,  that  the  statute 
upon  which  the  complaint  is  founded  is  un- 
constitutional. Each  party  moved,  after  the 
evidence  was  in,  that  a  verdict  be  directed 
in  its  favor.  The  c6otion  on  the  part  of  the 
plaintiff  was  granted,  and  that  on  the  part 
of  the  defendant  was  denied.  The  defend- 
ant excepted  to  these  decisions  of  the  court, 
and.  judgment  having  been  entered,  it  ap- 
pealed to  the  general  term  of  the  court  of 
common  pleas.  There  the  judgment  was  re- 
versed, and  from  the  order  of  re  venal  tbe 
plaintiff  appeals  here. 
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The  cause  of  action  is  founded  upon  sec- 
tion 663  of  the  Consolidation  Act,  relating 
to  the  city  of  New  York,  as  such  section  was 
■amended  b^  chapter  84  of  the  Laws  of  1887. 
After  making  various  provisions  in  prior 
'flections  for  the  proper  construction  and  ven- 
tilation of  tenement  houses  in  the  city  of  New 
York,  the  legislature,  by  the  amendment  of 
1887,  enacted  as  follows:  ''Sec.  663.  Every 
«uch  house  erected  after  Mav  14th,  1867,  or 
converted,     .     .  shall  have  Croton  or 

•other  water  furnished  in  sufficient  quantity 
at  one  or  more  places  on  each  floor,  occupied 
'Or  intended  to  be  occupied  by  one  or  more 
families;  and  all  tenement  houses  shall  be 
furnished  with  a  like  supply  of  water  by 
the  owners  thereof  whenever  they  shall  be 
directed  so  to  do  by  the  board  of  health.  But 
^  failure  in  the  general  supply  of  water 
by  the  cit^  authorities  shall  not  he  construed 
to  be  a  failure  on  the  part  of  the  owner,  pro- 
vided that  proper  and  suitable  appliances  to 
Teceive  and  distribute  such  water  are  placed 
In  said  house.  Provided,  that  the  board  of 
Ileal th  shall  see  to  it  that  all  tenement  houses 
■are  so  supplied  before  January  first,  eighteen 
faundred  and  eighty -nine."  The  rest  of  the 
«ection  is  not  material.  It  appeared  upon 
the  trial  that  the  defendant  was  the  owner 
4)f  certain  houses  in  the  city  of  New  York, 
4nown  as  ''Numbers 59,  77,  84,  and 86  Charl- 
ton Street,"  and  on  the  20th  of  March,  1891, 
the  plaintiff  caused  to  be  served  on  the  agent 
of  the  defendant  a  notice  requiring  the  de- 
fendant, in  conformity  with  the  provisions 
<of  the  Sanitary  Code,  to  alter,  repair,  cleanse, 
and  improve  the  premises  above  mentioned, 
«nd  directing  that  suitable  "appliances  to 
•receive  and  distribute  a  supply  of  water  for 
domestic  use  be  provided  on  the  top  floor  of 
No.  59 ;  the  basement,  first  and  second  floors 
of  No.  77;  the  basement,  first,  second,  and 
third  floors  of  No.  84 ;  and  the  basement  and 
«ttic  of  86. "  And  the  defendant  was  required 
to  comply  with  the  requirements  within  five 
days  from  the  receipt  of  the  notice,  and  it 
was  also  stated  in  the  notice  that  any  appli- 
cation for  a  necessary  extension  of  time,  or 
for  the  suspension  of  any  part  of  the  require- 
ments contained  in  the  written  notice,  should 
t)e  made  to  the  health  department,  at  the  time 
and  place  designated  in  the  notice.  This 
action  was  broueht  against  defendant  as 
owner  of  houses  Nos.  77  and  84  Charlton 
•itreet.  The  defendant  claims  that  the  houses 
In  question  were  not  **  tenement"  houses,  as 
that  word  is  popularly  used  ;  that  they  were 
houses  constructed  many  years  ago  as  dwell- 
ing houses,  and  they  have  never  been  altered, 
with  reference  to  their  iuternal  arrangement, 
«o  as  to  convert  them  into  what  would  popu- 
larly be  called  ** tenement  houses."  They 
-were  old-fashioned  dwelling  houses, — two- 
atory,  attic,  and  basement.  There  were  hy- 
drants in  the  back  yards,  accessible  to  all 
tenants  of  the  houses.  But  the  proof  in  the 
case  shows  that  at  No.  77  Charlton  street 
there  were  three  families,  and  in  No.  84- 
thcre  were  six  families ;  and  the  houses  came 
dearly  and  distinctly  under  the  definition  of 
"tenement  houses,"  as  enacted  by  section 
4166  of  the  Consolidation  Act,  as  amended  by 
the  Laws  of  1887,  chap.  84,  p.   100.     It  is 


claimed  on  the  p  irt  of  the  defendant  that  the 
buildings  are  in  a  transition  neighborhood, 
which  will  be  shortly  required  for  business 
structures;  that  they  are  not  in  a  neighbor- 
hood where  all  or  many  of  the  lar^e  build- 
ings, which  are  known  as  ^  tenement  houses," 
in  tlie  popular  meaning  of  tlio  word,  are  sit- 
uated ;  and  that  these  houses  are  not  really, 
within  the  reason  of  the  statute.  The  de-' 
fendant  offered  on  the  trial  to  give  testimony 
as  to  the  necessary  cost  of  complying  with 
the  order  of  the  board  of  health,  which  was 
excluded,  and  the  defendant  excepted.  De- 
fendant also  offered  to  prove  that  the  intro- 
duction of  appliances  to  furnish  water  on 
each  floor,  ana  the  required  sinks  and,  waste 
pipes  to  connect  with  tue  sewer,  would  cause 
great  danger  of  injury  to  the  property, 
Uirough  the  water  in  the  pipes  freezing  and 
the  pipes  bursting  in  the  winter  season ;  also, 
that  no  complaints  had  been  made  to  the  de- 
fendant corporation  by  the  occupants  of  these 
houses,  in  reference  to  the  want  of  water. 
All  this  evidence  was  excluded,  under  tiia 
objection  of  the  plaintiff,  and  upon  the  ex- 
ception of  the  defendant.  The  general  term 
of  the  common  pleas  granted  leave  to  plain- 
tiff to  appeal  from  its  order  of  reversal  and 
granting  a  new  trial,  on  the  ground  that  a 
question  of  law  was  involved,  which  ought 
to  be  reviewed  by  this  court. 

Mr.  Koger  Foater,  with  Mr.  Henry 
Steinert,  for  appellant: 

The  statute  is  a  lawful  exercise  of  the  police 
power  both  for  the  protection  of  the  health  of. 
the  community  and  protection  against  fire. 

Gam.  V.  Roberts,  16  L.  R.  A.  400. 155  Mass.. 
281;  Com.  v.  Certain  Intoxicating  Liquors,  115 
Mass.  158;  Bancroft  v.  Cambridge,  126  Mass. 
488;  Train  v.  Boston  Disinfecting  Co.  144 
Mass.  528,  59  Am.  Rep.  118;  Com.  Y.Abbott,  160 
Mass.  282;  Prenlice,  Pol.  Powers.  286.  note  f ; 
Be  Pavl,  94  N.  Y.  497;  Rose  v.  King,  15  L.  R. 
A.  160,  49  Ohio  St.  218. 

The  owners  of  these  houses,  like  the  owners 
of  theatres,  dedicate  4bem  to  a  quasi  public 
use  or  a  use  in  which  the  public  have  a  special 
interest,  which  justifies  a  special  regulation 
regulating  their  use. 

PeopU  V.  King,  1  L.  R.  A.  298,  110  N.  Y. 
418;  PeopU  v.  Budd,  6  L.  R.  A.  559, 117  N.Y. 
1 ;  Budd  V.  People,  148  U.  8. 517,  86  L.  ed.  247, 
4  Inters.  Com.  Rep.  45. 

Tenement-house  owners  are  in  a  similar  po- 
sition to  innkeepers,  whose  obligations  to  their 
guests  have  alwavs  been  regulated  by  law. 

People  V.  Buda,  and  Budd  v.  People,  supra; 
Hale.  De  Portibus  Maris,  77. 

The  protection  of  the  public  health  is  always 
a  justification  for  the  regulation  of  the  use  of 
property  under  the  police  power. 

Be  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  686; 
People  V.  Budd,  supra;  People  v.  Hkoer,  25  L. 
R.  A.  794,  141  N.  Y.  129:  People  v.  King, 
supra:  Donnell  v.  State,  48  Miss.  661,  12  Am.. 
Rep.  875;  Joseph  v.  Bidwell,  28  La.  Ann.  882,. 
26  Am.  Rep.  102. 

To  promote  the  public  safety,  the  legislature 
has  the  power  to  regulate  the  construction  of 
buildings  in  cities  by  forbidding  their  erection 
above  a  certain  height,  by  compelling  the  use 
of  fire-proof  materul  and  even  by  forbidding 
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tbe  repair  of  wooden  buildingt  pat  up  within 
the  Are  limits  before  tbe  passage  of  the  law. 

Fire  Department  cf  Nfw  York  7.  AUas  8,  8. 
Oo.  106  N.Y.  666;  PeopU  v.  irOench,  111  N. 
Y.  859;  Klinger  7.  Biekd,  117  Pa.  826;  Ex 
parte  Fiake.  72  Gal.  126;  Wadleigh  ▼.  Oilman, 
12  Me.  408,  28  Am.  Dec.  188;  King  ▼.  Dawn- 
part,  08  ni.  806,  88  Am.  Rep.  89;  VanderbiU 
Y.  Adam$,  7  Cow.  849;  AUen  7.  Taunton,  19 
Pick.  486;  Opinion  tfJuaticM,  8  L.  R  A.  487, 
150  Mass.  692. 

Au  abuDdant  and  accessible  supply  of  water 
is  a  necessity  for  the  protection  of  the  health 
of  the  community  and  for  protection  against 
fire;  and  is  always  the  subject  of  police  regu- 
lations. 

&at6  Y.  Toledo,  48  Ohio  St.  112;  Lumhard 
Y.  8team9,  4  Gush.  60;  Opinion  of  Jvsticst, 
tupra;  Spring  Talley  Water  Worki  y.  Schottler, 
110  U.  8.  847.  28  L.  ed.  178. 

It  is  not  a  taking  of  property  to  compel  an 
owner  to  improve  or  alter  the  condition  of  his 
property  although  he  is  thereby  put  to  some 
exoense 

Thorpe  Y.  Rutland  db  B.  R.  Qo.  27  Vt.  140, 
62  Am.  Dec.  625;  MinneapcHie  A  8t.  L.  B.  Co. 
Y.  Emmone,  149  U.  8.  864,  87  L.  ed.  769;  Hew 
York  AN.E.R,  Co,  y.  Brietol,  151  U.  8.  556. 
88  L.  ed.  269;  PeopU  y.  Bo%ton  A  A.  R.  Co.  70 
N.  Y.  669;  Charlotte,  0  A  A.  R.  Co,  v.  Oibbes, 
142  U.  8.  386,  85  L.  ed.  1051;  People  v.  Budd, 
6  L.  R  A.  559.  117  N.  Y.  1;  Goddard,  Peti- 
tioner, 16  Pick.  504.  28  Am.  Dec.  259;  Car- 
thage Y.  Frederick,  10  L.  R.  A.  178,  122  N.  Y. 
268. 

The  state  may  compel  a  man  to  drain  his 
own  land  at  his  own  expense. 

Davidson  v.  JNetff  Orleans,  96  U.  8.  97,  24  L. 
«d.  616;  Wurts  v.  Hoagland,  114  U.  8.  606,  29 
L.  ed.  229;  Donnelly  v.  Decker,  58  Wis.  461, 
46  Am.  Rep.  687;  Norfleet  y.  Cromwell^  70  N. 
G.  684,  16  Am.  Rep.  787;  Anderson  y.  Kerns 
Draining  Co,  14  Ind.  199,  77  Am.  Dec.  6<5; 
C^Reiley  v.  Kankakee  Valley  Draining  Co.  82 
Ind.  169;  New  Orleans  Draining  Co,  11  La. 
Ann.  838;  WiUiams  y.  Detroit,  2  Mich.  560; 
Sessions  v.  Crunh'lton,  20  Ohio  8t  849;  Ding- 
ley  Y.  Bosfon,  100  Mass.  544;  Banernft  y.  Cam- 
bridge, 126  Mass.  438;  Bagar  y.  Tolo  County 
Svprs,  47  Cal.  222;  French  y.  Kirkland,  1 
Paige,  117,  2  L.  ed.  588;  Philips  y,  Wichham, 
1  Paige,  690,  2L.  ed.  768;  Woodruff .  Fisher, 
17  Barb.  224. 

So,  a  clt^  can  forbid  the  construction  of 
wooden  buildings  within  its  limits. 

VanderbiU  7.  Adams,  7  Cow.  849;  Wadleigh 
Y.  Oilman,  12  Me.  408,  28  Am.  Dec.  188;  Cor- 
dee  Y.  Miller,  89  Mich.  581,  88  Am.  Rep.  480; 
KnoxviUe  y.  Bird,  12  Lea,  121,  47  Am.  Rep. 
826. 

The  state  may  require  the  owner  of  a  lot  to 
All  it  up  at  his  own  expense  when  otherwise  it 
would  become  a  nuisance. 

Nickerson  y.  Boston,  181  Massi  806;  Roches- 
ter Y.  Simpson,  184  N.  Y.  414;  Tankers  Board 
of  Health  Y.  Oopeutt,  28  L.  R  A.  485,  140  N. 
Y.  12. 

The  legislature  may  forbid  the  further  use 
of  a  brewery  for  the  purpose  for  which  it  was 
constructed 

Mugler  y.'  Kansas,  123  U.  8.  628.  81  L.  ed. 
206. 

Or  farther  interments  in  a  cemetery  may  be 
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forbidden  bY  the  ordinance  of  a  city  which 
sold  tbe  land  for  that  purpose  with  a  coYeoani 
of  seneral  enjoyment. 

Brick  Presby.  Church  Corp.  y.  Ifeio  Tork,^ 
Cow.  538;  CoaUs  y.  New  York,  7  Cow.  585. 

So  a  building  law  may  forbid  ImproYementa 
or  repairs  without  a  license. 

WeMt,  7.  Uotchkiss,  39  Conn.  140.  12  Am. 
Rep.  888.  See  also  Daniels  y.  BOgard,  T2  HL 
640;  ^te  Y.  Hoskins  (Minn.)  25  L.  R.  A.  759; 
Rideout  y.  Knost,  2  L.  R.  A.  81, 148  Mass.  308; 
Thorpe  7.  Rutland  A  B.RCo.21  Yt.  140,  6» 
Am.  Dec.  625. 

The  act  is  not  unconstitutional  because  of 
its  failure  to  expressly  direct  that  the  owner  of 
a  tenement  shall  be  giyen  notice  and  a  hearing 
before  he  Is  ordered  to  connect  his  baildinga- 
with  the  Croton  water-pipes. 

Stuart  7.  Palmer,  74  N.  Y.  188, 80  Am.  Repu 
289;  lancer  7.  Merchant,  100  N.  Y.  585.  125- 
U.  8.  845,  81  L.  ed.  768;  Chicago.  M,  db  St,  P. 
R,  Co,  7.  Minnesota,  184  U.  8.  418,  83  L.  ed. 
970,  8  Inters.  Com.  Rep.  209;  Chicago  dt  G.  71 
R.  Oo.  7.  Weflman,  148  U.  8.  389,  86  L.  ed. 
176;  People  7.  Yonkers  Board  of  Health,  23  L. 
R.  A.  481,  140  N.  Y.  1;  Salem  7.  Eastern  R 
Oo.  98  Mass.  431,  96  Am.  Dec  650. 

If  notice  was  necessary  it  will  be  presumed 
that  it  was  gi7en. 

Paulsen  i,  Portland,  149  U.  8.  80,  87  L.  ed. 
687;  People  7.  Seneca  Falls  Board  qf  Health,  S» 
Hun,  595. 

Mr.  S.  P.  Nash,  for  respondent: 

Tbe  acts  of  the  legislature  which  impose  tbe 
duty  of  supplying  water  on  each  floor  of  the 
houses  described  cannot  be  sustained  as  i^ 
proper  exercise  of  police  power. 

Carthage  Y.  Frederick,  10  L.  R  A.  178,  12^ 
N.  Y.  268;  People  v,  Gillson,  109  N.  Y.  389; 
PeopU  7.  Marx,  99  N.  Y.  377,  52  Am.  Rep.  34; 
PeopU  7.  Arensberg,  105  N.  Y.  123,  69  Am. 
Rep.  483;  Re  Jacobs,  98  N.  Y.  98. 50  Am.  Rep. 
636;  Rochester  7.  Simpson,  57  Hun,  S6. 

Judicial  proceedings  which  in7ol7e  the  im- 
ixwition  of  penalties  or  other  pecuniary  liabili- 
ties cannot  be  taken  without  notice  to  the  par- 
ties to  be  affected. 

PeopU  7.  Seneca  Falls  Board  of  Health,  » 
Hun,  595. 

Where  legislation  destroys  or  impairs  tbe 
property  of  the  citizen  or  interferes  with  bis 
rights  it  is  70id,  unless  it  is  clearljr  within  the 
police  power  of  the  state;  legislation  lookins 
to  the  public  good,  not  merely  to  indi7iduu 
ease  and  comfort,  or  the  benefit  of  one  das 
rather  than  another. 

Forster  7.  Scott,  18  L.  R.  A.  643,  186  N.  Y. 
577. 

Peekhamt  J,,  deli7ered  the  opinion  of 
the  court :  * 

The  recovery  in  this  case  is  founded  upon 
that  portion  of  the  consolidation  act  whicb 
requires  that  all  Louses  of  a  certain  descrip- 
tion, upon  the  direction  of  the  board  of 
health,  shall  be  provided  with  Croton  or 
other  water  in  sufficient  quantity  at  one  or 
more  places  on  each  floor,  occupied,  or  in* 
tended  to  be  occupied,  by  one  or  more  fami- 
lies. The  defendant,  among  other  thinirs, 
alleges  as  a  defense  that  tbe  order  of  the 
board  of  health  directing  tlio  defendant  to 
furnish  the  water  as  pro7ided  by  the  sutute 
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was  made  without  notice  to  it,  and  that,  as 
it  could  not  be  complied  with  excepting  by 
the  expenditure  of  a  considerable  amount  of 
money,  the  result  would  be  to  deprive  the 
defendant  of  its  property  without  a  hearing 
and  an  opportunity  to  show  what  defense  it 
might  have,  and  that  it  in  fact  deprived  the 
defendant  of  its  property  without  due  process 
of  law.  There  was  no  arrangement  in  either 
of  these  houses  in  question  for  the  supplying 
of  the  Croton  or  other  water  to  the  occupants 
of  each  floor  at  the  time  when  the  order  of 
the  board  of  health  was  made.  Such  order 
could  not,  therefore,  be  complied  with  on 
the  part  of  the  defendant  without  the  ex- 
penditure of  money  for  that  purpose.  That 
fact  must  be  assumed,  and,  even  upon  that 
assumption,  we  do  not  think  the  act  is  in- 
valid on  the  alleged  around  that  it  deprives 
the  defendant,  if  enforced,  of  its  property 
without  due  process  of  law.  The  act  must 
be  sustained,  if  at  all,  as  an  exercise  of  the 
police  power  of  the  state.  It  has  frequently 
been  said  that  It  is  difQcult  to  give  any  ex- 
act definition  which  shall  properly  limit  and 
describe  such  power.  It  must  be  exercised 
subject  to  the  provisions  of  both  the  federal 
and  state  constitutions,  and  the  law  passed 
in  the  exercise  of  such  power  must  tend,  in 
a  degree  that  is  perceptible  and  clear,  to- 
wards the  preservation  of  the  lives,  the 
health,  the  morals,  or  the  welfare  of  the 
community,  as  those  words  have  been  used 
and  construed  in  many  cases  heretofore  de- 
cided. Such  cases  have  arisen  in  this  state, 
where  the  power  of  the  legislature  was  ques- 
tioned, and  where  the  exercise  of  fhat  power 
was  affirmed  or  denied  for  the  reasons  given 
therein.  See  People  v.  Marx,  W  N.  Y.  877, 
62  Am.  Rep.  84 ;  Be  Jaccbe,  98  N.  Y.  98,  (K) 
Am.  Rep.  686 ;  i^pZtf  v.  Qillmi,  109  N.  Y. 
889 ;  FeopU  v.  ArenAerg,  105  N.  Y.  138,  59 
Am.  Rep.  488,  and  many  cases  cited  in  these 
cases.  See  also,  StaugJiter-Houee  Cases,  88 
U.  S.  16  Wall.  86,  62,  21  L.  ed.  894,  404; 
BarUer  v.  OonnoUy,  118  U.  S.  27,  28  L.  ed. 
928 ;  New  Orleans  Gas  Light  Go,  v.  Louisiana 
Light  A  Heat  Producing  A  Mfg.  Co.  115  U. 
8.  650,  29  L.  ed.  516;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  24  L.  ed.  989. 
The  act  must  tend  in  some  appreciable  and 
clear  way,  towards  the  accomplishment  of 
some  one  of  the  purposes  which  the  legisla- 
ture has  the  right  to  accomplish  under  the 
exercise  of  the  police  power.  It  must  not 
be  exercised  ostensibly  in  favor  of  the  pro- 
motion of  some  such  object,  while  really  it 
is  an  evasion  thereof,  and  for  a  distinct  and 
totally  different  purpose;  and  the  courts 
will  not  be  prevented  from  looking  at  the 
true  character  of  the  act,  as  developed  by  its 
provisions,  by  any  statement  in  the  act  itself, 
or  in  its  titled  showing  that  it  was  ostensibly 
passed  for  some  object  within  the  police 
power.  The  court  must  be  enabled  tu  see 
some  clear  and  real  connection  between  the 
assumed  purpose  of  the  law  and  the  actual 
provisions  thereof ;  and  it  must  see  that  the 
latter  do  tend,  in  some  plain  and  appreciable 
manner,  towards  the  accomp]  ishment  of  some 
of  the  objects  for  which  the  legislature  may 
use  this  power. 

Assuming  that  this  act  is  a  proper  exercise 
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of  the  power,  in  its  general  features,  we  da 
not  think  that  it  can  be  regarded  as  invalid 
because  of  the  fact  that  it  will  cost  money 
to  comply  with  the  order  of  the  board,  for 
which  the  owner  is  to  receive  no  compensa- 
tion, or  because  the  board  is  entitled  to  mak» 
the  order,  under  the  provisions  of  the  act» 
without  notice  to  and  a  hearing  ol  the  de- 
fendant. As  to  the  latter  objection,  it  majr 
be  said  that,  in  enacting  what  shall  be  done 
by  the  citizen  for  the  purpose  of  promoting 
the  public  health  and  safety,  it  is  not  usually 
necessary  to  the  validity  of  legislation  upon 
that  subject  that  he  shall  be  heurd  before  he 
is  bouncf  to  comply  with  the  direction  of 
the  legislature.  liopU  v.  Tonksn  Board  ef 
HeaXth,  140  N.  Y.  1,  6,  28  L.  R  A.  481. 
The  legislature  has  power,  and  has  exercised 
it  in  countless  instances,  to  enact  general 
laws  upon  the  subject  of  the  public  health 
or  safety  without  providing  that  the  partiea 
who  are  to  be  affected  by  those  laws  shall 
first  be  heard  before  they,  shall  take  effect  in 
any  particular  case.  So  far  as  this  objection 
of  want  of  notice  is  concerned,  the  case  is 
not  materially  altered  in  principle  from  what 
it  would  have  been  if  the  legislature  had 
enacted  a  general  law  that  all  owners  of  tene- 
ment houses  should,  within  a  certain  period 
named  in  the  act,  furnish  the  water  as  di- 
rected. Indeed,  tliis  act  does  contain  such  a 
provision,  but  the  plaintiff  has  not  proceeded 
under  it.  If,  in  such  case,  the  enforcement 
of  the  direct  command  of  the  legislature  were 
not  to  be  preceded  bv  any  hearing  on  the 
part  of  any  owner  of  a  tenement  house,  no 
provision  of  the  state  or  federal  constitution 
would  be  violated.  The  fact  that  the  legis- 
lature has  chosen  to  delegate  a  certain  por- 
tion of  its  power  to  the  board  of  health,  and 
to  enact  that  the  owners  of  certain  tenement, 
houses  should  be  compelled  to  furnish  this 
water  after  the  board  of  health  had  so  di- 
rected, would  not  alter  the  principle,  nor 
would  it  be  necessary  to  provide  that  the 
board  should  give  notice  and  afford  a  hear- 
ing to  the  owner  before  it  made  such  order. 
I  have  never  understood  that  it  was  necessary 
that  any  notice  should  be  given  under  such- 
circumstances  before  a  provision  of  this  nat- 
ure could  be  carried  out. 

As  to  the  other  objection,  no  one  would 
contend  that  the  amount  of  the  expenditure 
which  an  act  of  this  kind  mav  cause,  whether 
with  or  without  a  hearing,  is  within  the  ab- 
solute discretion  of  the  legislature.  It  can* 
not  be  claimed  that  it  would  have  the  right, 
even  under  the  exercise  of  the  police  power, 
to  command  the  doing  of  some  act  by  the 
owner  of  property,  and  for  the  purpose  of 
carrying  out  some  provision  of  law,  which 
act  could  only  be  performed  bv  the  expend- 
iture of  a  large  and  unreasonable  amount  of 
money  on  the  part  of  the  owner.  If  such 
excessive  demand  were  made,  the  act  would, 
without  doubt,  violate  the  constitutional 
rights  of  the  individual.  The  exaction  must 
not  alone  be  reasonable,  when  compared  with 
Uie  amount  of  the  work  or  the  character  of 
the  improvement  demanded.  The  improve- 
ment or  work  must,  in  itself,  be  a  reason- 
able, proper,  and  fair  exaction,  when  con- 
sidered with  reference  to  the  object  to  be 
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attained.  If  the  expense  to  the  individual 
under  such  circumstances  would  amount  to 
a  very  large  and  unreasonable  sum,  that  fact 
would  be  a  most  material  one  in  deciding 
whether  the  mettiod  or  means  adopted  for  the 
attainment  of  the  main  object  were  or  were 
not  an  unreasonable  demand  upon  the  indi- 
vidual for  the  benefit  of  the  public.  Of  this 
the  courts  must,  within  proper  limits,  be  the 
ludges.  We  may  own  our  property  abso- 
lutely, and  yet  it  is  subject  to  the  proper 
exercise  of  the  police  power.  We  have  sur- 
rendered, to  that  extent,  our  right  to  its  un- 
restricted use.  It  must  be  so  used  as  not 
Improperly  to  cause  harm  to  our  neighbor, 
including  in  that  description  the  public  gen- 
erally. There  are  sometimes  necessary  ex- 
penses which  inevitably  grow  out  of  the  use 
to  which  we  may  put  our  property,  and 
which  we  must  incur,  either  voluntarily,  or 
else  under  the  direction  of  the  legislature, 
in  order  that  the  general  health,  safety,  or 
welfare  may  be  conserved.  The  legislature, 
in  the  exercise  of  this  power,  may  direct  that 
•certain  improvements  shall  be  made  in  exist- 
ing houses  at  the  owners*  expense,  so  that 
the  health  and  safety  of  the  occupants,  and 
of  the  public  through  them,  may  be  guarded. 
These  exactions  must  be  regarded  as  legal  so 
long  as  they  bear  equally  upon  all  members  of 
the  same  class,  and  their  cost  does  not  exceed 
what  ma^  be  terme  I  one  of  the  conditions 
upon  which  individual  property  is  held.  It 
must  not  be  an  unreasonable  exaction,  either 
wi th  reference  to  i ts  nature  or  its  cost.  Wi th - 
in  this  reasonable  restriction,  the  power  of 
the  state  may,  by  police  regulations,  so  direct 
the  use  and  enjoyment  of  the  property  of  the 
oitizen  that  it  shall  not  prove  pernicious  to 
his  neighbors,  or  to  the  public  general Ijt- 
The  difference  between  what  is  and  what  is 
not  reasonable  frequently  constitutes  the  di- 
viding line  between  a  valid  and  void  enact- 
ment by  the  legislature  in  the  exercise  of  its 
police  power.  In  commenting  on  tiie  differ- 
ence of  degree  in  any  given  case  which  would 
render  an  act  valid  or  otherwise,  Mr.  Justice 
Holmes,  in  Hideout  v.  Knor,  speaking  for  tlie 
supreme  court  of  Massachusetts,  said :  **  It 
may  be- said  that  the  difference  is  onl^  one 
of  aegree.  Most  differences  are,  when  nicely 
analyzed.  At  any  rate,  difference  of  decree 
is  one  of  the  distinctions  by  which  the  right 
of  tlie  legislature  to  exercise  police  power  is 
determined.  Some  small  limitations  of  pre- 
viously existing  rights  incident  to  property 
may  be  imposed  for  the  sake  of  preventing  a 
manifest  evil.  Larger  ones  could  not  be,  ex- 
cept by  the  exercise  of  the  right  of  eminent 
domain."  148  Mass.  868,  872,  2  L.  R.  A. 
61.  See  also,  Atiller  v.  Horton,  152  Mass. 
640.  547,  10  L.  R.  A.  116.  The  case  of  Stnart 
▼.  Palmer,  74  N.  Y.  183,  80  Am.  Rep.  289, 
is  an  example  of  the  exercise  of  the  taxing 
power  of  the  state,  and  other  considerations 
obtain  in  such  cases. 

Laws  and  regulations  of  a  police  nature, 
though  they  may  disturb  the  enjoyment  of 
individual  rights,  are  not  unconstitutional, 
though  no  provision  is  made  for  compensa- 
tion for  such  disturbances.  They  do  not  ap- 
propriate private  property  for  public  use,  but 
aimply  regulate  its  use  and  enjoyment  by  the 
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owner.  If  he  suffers  Injury,  it  is  either 
damnum  abs^e  injuria,  or,  in  the  theory  of 
the  law,  he  is  compensated  for  it  by  sharing 
in  the  general  benefits  which  the  regulations 
are  intended  and  calculated  to  secure.  1 
Dill.  Muu.  Corp.  4th  ed.  §  141,  and  noU  t; 
Com.  V.  Alger,  7  Cush.  88,  84,  86 ;  Baker  ▼. 
Boeton,  12  Pick.  188,  198,  22  Am.  Dec  421 ; 
Glark  ▼.  Syracuse,  18  Barb.  82,  86. 

The  state,  or  its  agent  in  enforcing    its 
mandate,  takes  no  property  of  the  citizen 
when  it  simply  directs  the  making  of  these 
improvements.     As  a  result  thereof,  the  in- 
dividual is  put  to  some  expense  in  cm  ply- 
ing with  the  law,  by  paying  mechanics  or 
other  laborers  to  do  that  which  the  law  en- 
joins upon  the  owner;  but,  so  long  as    the 
amount  exacted   is    limited   as   stated,  the 
property  of  the  citizen  has  not  been  taken, 
in   any  constitutional    sense,    without    due 
process  of  law.     Instances  are  numerous   of 
the  passage  of  laws  which  entail  expense  on 
the  part  of  those  who  must  comply   with 
them,  and  where  such  expense  must  be  borne 
by  them,  without  any  hearing  or  compensa- 
tion, because  of  the  provisions  of  the   law. 
TiKxrpe  V.  Rutland  eft  B.  R   Co.  27  Vt,   140- 
152,  62  Am.  Dec.  625.     One  of  the  late  in- 
stances of  this  kind  of  legislation   is  to   be 
found  in  the  law  regulating  manufacturing 
establishments.    Laws  1887,  chap.  462.     The 
provisions  of  that  act  could  not  be  carried 
out  without  the  expenditure  of  a  consideralile 
sum  by  the  owners  of  a  then  existing   fac- 
torv.     Hand  rails  to  stairs,  hoisting  shafts 
to  be  inclosed,  automatic  doors  to  elevators, 
automatic  shifters  for  throwing  off  belts  or 
pulleys,  and  fire  escapes  on  the  outside  of 
certain  factories, — all    these  were  required 
by   the   legislature   from  such  owner,    and 
without  any  direct  compensation  to  him  for 
such  expenditure.     Has  the  legislature   no 
right  to  enact  laws  such  as  this  statute   re- 
garding factories,  unless  limited  to  factories 
to  be  thereafter  built?    Because  the  factory 
was  already  built  when  the  act  was  passed, 
was  it  beyond  the  legislative  power  to  pro- 
vide such  safeguards  to  life  and  health,  as 
against  all  owners  of  such  property,  unless 
upon  the  condition  that  these  expenditures 
to  be  incurred  should  ultimately  come  out 
of  the  public  purse?     I  think  to  so  bold 
would  be  to  run  counter  to  the  general  course 
of  decisions  regarding  the  validity  of  laws 
of  this  character,  and  to  mistake  the  founda- 
tion upon  which  they  are  placed.     Coatet  v. 
New  York,  7  Cow.  f85;  8tuj/t€$ant  v.    J\Vt» 
York,  Id.  604 ;  Coolej,  Const.  Lim.  5th  ed. 
p.  706,  chap.  16,  etc. 

Any  one  in  a  crowded  city  who  desires  to 
erect  a  building  is  subject  at  every  turn«  al- 
most, to  the  exactions  of  the  law  in  regard 
to  provisions  for  health,  for  safety  from  fire, 
and  for  other  purposes.  He  is  not  permitted 
to  build  of  certain  materials,  within  certain 
districts,  because,  though  the  materials  may 
be  inexpensive,  they  are  inflammable ;  and 
he  must  build  in  a  certain  manner.  Theaters 
and  hotels  are  to  be  built  in  accordance  with 
plans  to  be  inspected  and  approved  by  the 
agents  of  the  city;  other  public  buildings, 
also,  and  private  dwellings  within  certain 
districts  are  subject  to  the  same  supervision. 


1805.    Health  Drpabtmsnt  or  the  Cttt  ow  N.  Y.  t.  Riotob  of  Tbiritt  Church.      715 


And  in  carrying  out  all  these  rarious  acts 
the  owner  is  sublected  to  an  expense  much 
^greater  than  would  have  been  necessary  to 
haye  completed  his  building,  if  not  com- 
pelled to  complete  it  in  the  manner,  of  the 
materials,  and  under  the  circumstances  pre- 
acribed  by  rarious  acts  of  the  legislature. 
And  yet  he  has  nerer  had  a  hearing  in  any 
one  of  these  cases,  nor  does  he  receive  any 
-compensation  for  the  increased  expense  of 
his  buildinc,  rendered  necessary  in  order  to 
•comply  wiUi  the  police  regulations.  I  do 
not  see  that  the  principle  is  substantially 
altered  where  the  case  is  one  of  an  existing 
building,  and  it  is  to  be  subjected  to  certain 
alterations  for  the  purpose  of  rendering  it 
either  less  exposed  to  the  danger  from  fires, 
or  its  occupants  more  secure  from  disease. 
In  both  cases  the  object  must  be  within  some 
of  the  acknowledged  purposes  of  the  police 
power,  and  such  purpose  must  be  possible 
of  accomplishment  at  some  reasonable  cost, 
regard  being  had  to  all  the  surrounding  cir> 
oumstances.  There  might  at  first  seem  to  be 
some  difference  as  to  the  principle  which 
obtained  in  enacting  conditions,  upon  com- 
plying with  which  the  owner  might  be  per- 
mitted to  erect  a  structure  within  the  limits 
of  a  city  or  yillage,  or  for  certain  purposes, 
and  the  enactment  of  proyislons  which  would 
necessitate  the  alteration  of  structures  already 
in  existence.  In  the  first  case  it  might  be 
urged  that  the  discretion  of  the  legislature 
tn  enacting  conditions  for  building  might 
be  more  extensiye,  because  the  owner  would 
be  under  no  necessity  of  building ;  it  would 
be  a  matter  of  choice,  and  not  of  compulsion  ; 
and,  in  choosing  to  build,  it  might  be  said 
that  he  accept^  the  condition, — while  in 
the  second  case  he  would  haye  no  choice, 
and  would  be  compelled  to  alter  or  improye 
the  existing  building  as  directed  by  the  law. 
The  difference,  howeyer,  is,  as  it  seems  to 
me,  really  not  one  of  principle,  but  only  of 
circumstances.  Although  the  owner,  in  the 
one  case,  is  not  compelled  to  build,  yet  he 
is  limited  in  the  use  to  which  he  may  put 
his  property  by  the  proyislons  of  the  law. 
He  cannot  build  as  he  wishes  to,  unless  upon 
the  condition  of  a  compliance  with  the  law ; 
and  he  may  yery  probably  be  so  situated,  as 
to  location  of  property,  and  in  other  ways, 
that  it  is  really  a  necessity  for  him  to  use 
his  property  in  the  way  proposed,  and  which 
he  cannot  do  without  expending  considerable 
sums  aboye  what  he  otherwise  would  be 
called  upon  to  do,  in  order  to  comply  with 
those  proyislons.  They  must  therefore  be 
reasonable,  as  already  stated.  When  one's 
use  of  his  property  is  thus  circumscribed  and 
limited,  what  might  otherwise  be  called  his 
rights  are  plainly  interfered  with,  and  the 
justification  therefor  can  only  be  found  in 
this  police  power.  So,  when  the  owner  of 
an  existing  structure  is  called  upon  to  make 
such  alterations,  while  the  necessity  may 
seem  to  be  more  plainly  present,  still  it  may 
exist  in  both  cases,  and  the  only  justification 
in  either  is  the  same.  Under  the  police 
power,  persons  and  property  are  subjected 
to  all  kinds  of  restraints  and  burdens  in 
order  to  secure  the  general  comfort  and  health 
of  the  public. 
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The  citizen  cannot,  under  this  act,  be  pun- 
ished in  any  way,  nor  can  any  penalty  be 
recoyered  from  him  for  an  alleged  noncom- 
pliance with  any  of  its  proyislons,  or  with 
any  order  of  the  board  of  health,  without  a 
trial.  The  punishment  or  penalties  proyided 
for  in  section  665  cannot  be  enforced  with- 
out a  trial  under  due  process  of  law,  and 
upon  such  trial  he  has  an  opportunity  to 
show  whateyer  facts  would  constitute  a  de- 
fense to  the  charge ;  to  show,  in  other  words, 
that  he  did  not  ylolate  the  statute,  or  the 
order  of  the  board.  He  might  show  that  the 
house  in  question  was  not  a  tenement  house, 
within  the  proyision  of  the  act,  or  that  there 
was  a  supply  of  water  as  proyided  for  by 
the  act,  or  any  other  fact  which  would  show 
that  he  had  not  been  guilty  of  an  offense 
with  regard  to  the  act.  Scilem  y.  Eastern  E. 
Co,  08  Mass.  431,  447.  The  mere  fact,  how> 
eyer,  that  the  law  cannot  be  enforced  with- 
out causing  expense  to  the  citizen  who  comes 
within  its  proyislons,  furnishes  no  constitu- 
tional obstacle  to  such  enforcement,  eyen 
without  preyious  notice  to  and  a  hearing  of 
the  citizen.  What  is  the  propriety  of  a  hear- 
ing, and  what  would  be  its  purpose?  His 
property  is  not  taken  without  due  process  of 
law,  within  any  constitutional  sense,  when 
the  enforced  compliance  with  certain  pro- 
yislons of  the  statute  may  result  in  some  rea- 
sonable expense  to  himself.  Any  defense 
which  he  may  haye  is  ayailable  upon  any 
attempt  to  punish  him,  or  to  enforce  the  pro- 
yislons of  the  law. 

An  act  of  the  legislature  of  Massachusetts 
which  proyided  that  eyery  building  in  Bos- 
ton used  as  a  dwelling  house,  situated  on  a 
street  in  which  there  was  a  public  sewer, 
should  haye  sufficient  water  closets  connected 
therewith,  was  held  yalid  as  to  existing 
houses,  and  applied,  in  its  penalties,  to  their 
owners,  if  such  houses  continued  without 
the  closets  after  its  passage.  Ci^m.  y.  Boh- 
&rU,  155  Mass.  281,  16  L.  R.  A.  400.  And 
see  Train  y.  Baton  Disinfecting  Oo.  114 
Mass.  529,  69  Am.  Rep.  118.  No  notice  or 
hearing  was  proyided  for,  in  the  aboye  stat- 
ute as  to  water  closets,  before  the  act  could 
be  enforced  ;  and  yet  to  enforce  it  would,  of 
course,  cost  the  owner  of  the  building  some 
money.  The  same  may  be  said  as  to  the 
disinfecting  of  the  rags,  in  aboye  case  in  144 
Mass.  If  the  citizen  be  charged  with  any 
yiolatlon  of  such  a  statute,  and  any  penalty 
or  punishment  is  sought  or  attempted,  then 
is  the  time  for  a  hearing,  and  then  is  the  time 
he  can  make  defense,  if  any  he  may  haye. 
But  to  assert  that  he  must  be  heard  before 
the  authorities  assume  or  endeayor  to  act 
under  and  to  enforce  the  law,  as  against  him, 
is  to  say,  in  substance,  that  .each  citizen  is 
to  be  heard  upon  the  general  question  whether 
it  is  right  to  enforce  the  law  in  his  particu* 
lar  case.  This  is  not  to  be  permittea.  Com, 
y.  Alger,  7  Cush.  58,  104;  Salem  y.  Eastern 
R,  Co.  supra,  Eyerything  that  the  indiyld- 
ual  coula  urge  upon  the  hearing,  if  giyen 
prior  to  the  attempted  enforcement  of  ttie  act 
by  the  making  of  the  order  in  question,  can 

I  be  said  b^  him  when  he  is  sued,  or  when  the 
attempt  is  made  to  punish  him  for  the  al- 
leged yiolatlon  of  the  law.    Upon  the  prior 
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hearing,  if  grants,  it  would  be  no  defense 
to  him  if  he  showed  that  the  law  could  not 
be  complied  with,  unless  at  some  reasonable 
expense  to  himself.  That  would  ha?e  been 
matter  to  urge  upon  the  legislature  prior  to 
the  enactment  of  the  statute,  as  a  question  of 
reasonable  cost  and  of  public  policy  BosUm 
A  M.  R.  Go.  V.  York  County  Comr$.  79  Me. 
886,  893;  State  T.  Wahash,  8t,  X.  db  P,  R 
Co.  83  Mo.  144-149 ;  Thorpe  y.  Rutland  d  B. 
R  Co.  27  yt.  140,  149,  156,  note,  62  Am. 
Dec.  625.  We  do  not  think  that  the  cost  of 
making  the  improvements  called  for  by  this 
act  exceeds  the  limits  which  have  been  de- 
fined, assuming  the  amount  thereof  which  the 
defendant  offered  to  prove. 

This  is  not  th^  case  of  a  proceeding  against 
an  individual  on  the  ground  of  the  mainte- 
nance of  a  nuisance  by  him,  nor  is  it  the 
case  of  an  assumed  ri^ht  to  destroy  an  al- 
leged nuisance  without  any  other  proof  than 
the  decision  of  the  board  itaelf  (with  or  with- 
out a  hearing)  that  the  thing  condemned  was 
a  nuisance.  Nor  is  it  the  case  of  the  destruc- 
tion of  property  which  is  in  fact  a  nuisance, 
without  compensation.  Where  property  of 
an  individual  is  to  be  condemned  and  abated 
as  a  nuisance,  it  must  he  that  somewhere  be- 
tween the  institution  of  the  proceedings  and 
the  final  result  the  owner  shall  be  heard  in 
the  courts  upon  that  question,  or  else  that 
he  shall  have  an  opportunity,  when  calling 
upon  those  persons  who  destroyed  his  prop- 
erty to  account  for  the  same,  to  show  tbat  the 
alleged  nuisance  was  not  one  in  fact.  No 
decision  of  a  board  of  healtb,  even  if  made 
on  a  hearing,  can  conclude  the  owner  upon 
the  question  of  nuisance.  People  v.  Tonkere 
Board  of  Health,  140  N.  Y.  1,  28  L.  R.  A. 
481 ;  Yonkere  Board  of  Health  v.  Copeutt,  140 
N.  Y.  12,  28  L.  R.  A.  485 ;  Mller  v.  Horton, 
152  Mass.  540,  10  L.  R.  A.  116;  Button  v. 
Camden,  89  N.  J.  L.  122,  23  Am.  Rep.  208. 
We  are  therefore  of  the  opinion  that  the  act,  if 
otherwise  valid,  is  not  open  to  the  objection 
that  it  violates  either  the  federal  or  state 
constitution,  in  the  way  of  depriving  the 
defendant  of  its  property  without  due  process 
of  law. 

We  think  the  act  is  valid  as  an  exercise  of 
the  police  power  with  respect  to  the  public 
health,  and  also  with  respect  to  the  public 
safety  regarding  fires  and  their  extinguish- 
ment. We  cannot  say,  as  a  legAl  proposi- 
tion, that  it  tends  only  to  the  convenience  of 
the  tenants  in  regard  to  their  use  of  water. 
We  cannot  say  that  It  has  no  fair  and  plain 
and  direct  tendency  towards  the  promotion 
of  the  public  health,  or  towards  the  more 
speedy  extinguishment  of  fires,  in  crowded 
tenement  houses.  That  the  free  use  of  water, 
especially  during  the  summer  months,  tends 
towards  the  healthful  condition  of  the  body, 
by  reason  of  the  increased  cleanliness  occa- 
sioned by  such  use,  there  can  be  no  reason- 
able doubt.  The  supply  of  water  to  the  gen- 
eral public  in  a  city  has  become  not  only  a 
luxury,  but  an  absolute  necessity  for  the 
maintenance  of  thepublic  health  and  safety. 
The  city  of  New  York  itself  has  spent  mil- 
lions upon  millions  of  dollars  for  the  purpose 
of  securing  this  great  boon  for  the  inhabitants 
thereof.    The  right  of  eminent  domain  in  the 
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taking  of  land  around  the  sourcee  of  the  water 
supply  has  been  granted  to  and  exercised  by 
that  city  to  a  very  large  extent,  so  that  aft 
sources  of  supply  of  this  vital  necessity  of 
life  should  be  rendered  as  free  from  contam- 
ination and  danger  to  health  and  life  as  it 
possibly  could  be.    This  use  of  the  water  ia 
not  confined,  so  far  as  the  necessities  of  tiie 
case  are  concerned,  to  the  public  hydrants. 
The  water  is  brought  into  tlie  city  so  that  it 
may  be  used  in  eveir  house  and  building 
within  its  limits ;  ana  although  we  may,  and 
indeed  must,  admit  that  no  health  law  could 
practically  be  enforced  which  should  provide 
tliat  every  individual  inhabitant  of  the  tene- 
ment houses  should  use  the  water,  yet  we 
think  it  is  perfectly  clear  that  facilities  for 
the  use  of  the  water  will  almost  neoessarilj 
be  followed  by  its  actual  use  in  larger  quan- 
tities and  more  frequentlv  than  would  be  the 
case  without  such  facilities,  and  to  the  great 
benefit  of  theliealth  of  the  occupants  of  such 
houses.     Those  occupants  require   it  more 
even  than  their  more  favored  brethren,  liv- 
ing in  airy,  larger,  more  spacious,  and  lux- 
urious apartments.     Their  health  is  matter 
of  grave  public  concern.     The   legislature 
cannot,  in  practice,  enforce  a  law  so  as  to 
make  a  man  wash  himself ;  but,  when  it  pro- 
vides facilities  therefor,  it  has  taken  a  lon^ 
step   towards   the  accomplishment   of   that 
object.     That  dirt,  filth,   nastiness  in  gen- 
eral,  are  great  promoters  of  disease ;   tbat 
they  breed  pestilence  and  contagion,  sickness 
and  death, —cannot  be  successfully  denied. 
There  is  scarcely  a  dissent  from  the  general 
belief  on  the  part  of  all  who  have  studied 
the  disease  that  cholera  is  essentially  a  filth 
disease.    The  so-called  "ship  fever"  or  "jail 
fever"  arises  from  filth.     Most  diseases  are 
aggravated  by  it.    That  opportunities — con- 
veniences— ^for  the  use  of  water  in  these  tene- 
ment houses  will  unquestionably  tend  to- 
wards,  and  be  followed  by,   more  cleanly 
living  on  the  part  of  the  occupants  of  those 
houses,  cannot,  it  seems  to  me,  admit  of  any 
rational  doubt;    and,    if  so,    then  the  law 
which  provides,  at  a  reasonable  cost,  for  the 
furnishing  of  such  facilities,  is  plainly  and 
honestly  a  health  law. 

The  learned  counsel  for  the  defendant  asks 
where  this  kind  of  legislation  is  to  stop. 
Would  it  be  contended  that  the  owners  of 
such  houses  could  be  compelled  to  furnish 
each  room  with  a  bath  tub,  and  all  the  ap- 
pliances that  are  to  be  found  in  a  modem 
and  well-appointed  hotel?  Is  there  to  be  a 
bath  room  and  water  closet  to  each  room,  and 
every  closet  to  be  a  model  of  the  very  latest 
improvement?  To  which  I  should  answer, 
certainly  not.  That  would  be  so  clearly  un- 
reasonable that  no  court,  in  my  belief,  could 
be  found  which  would  uphold  snch  legisla- 
tion, and  it  seems  to  me  equally  clear  that 
no  legislature  could  be  found  that  would 
enact  it.  The  tenement  house  in  New  York 
is  a  subject  of  very  great  thought  and  anxiety 
to  the  residents  of  that  city.  The  number  of 
people  that  live  in  such  houses;  their  size; 
their  ventilation  ;  their  cleanliness ;  their  li- 
ability to  fires ;  the  exposure  of  their  occu- 
pants to  contagious  diseases,  and  the  conse- 
quent spread  of  the  contagion  through  the 
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«itj  and  the  oountry ;  the  teDdencies  to  im- 
morality and  crime  where  there  is  very  close 
packing  of  human  beings  of  the  lower  order 
of  intei>igenoe  and  morals, — ^all  these  are 
«ub]ect8  wnich  must  arouse  the  attention  of 
the  legislature,  and  which  it  behooves  him 
to  see  to,  in  order  that  such  laws  are  enacted 
as  shall  directly  tend  to  the  improvement  of 
the  health,  safety,  and  morals  of  those  men 
and  women  that  are  to  be  found  in  such 
houses.  Some  legislation  upon  this  subject 
can  only  be  carriS  out  at  the  public  expense, 
while  some  may  be  properly  enforced  at  the 
expense  of  the  owner.  We  feel  that  we  ought 
to  inspect  with  very  great  care  any  law  in 
regard  to  tenement  houses  in  New  York,  and 
to  hesitate  before  declaring  any  such  law  in- 
vaid,  so  long  as  it  seems  to  tend  plainly  in 
the  direction  we  have  spoken  of,  and  to  be 
reasonable  in  its  provisions.  If  we  can  see 
that  the  object  of  this  law  is  without  doubt 
the  promotion  or  the  protection  of  the  health 
of  the  inmates  of  these  houses,  or  the  preser- 
Tation  of  the  houses  themselves,  and  conse- 
quently much  other  property,  from  loss  or 
destruction  by  fire,  and  if  the  act  can  be  en- 
forced at  a  reasonable  cost  to  the  owner, 
then,  in  our  opinion,  it  ought  to  be  sus- 
tained. We  believe  this  statute  fulfills  these 
conditions.  We  think  that  in  this  case  it  is 
not  a  mere  matter  of  convenience  of  the  ten- 
ants as  to  where  they  shall  obtain  their  sup- 
ply of  water.  Simple  convenience,  we  ad- 
mit, would  not  authorize  the  passage  of  this 
kind  of  legislation.  But  where  it  ii  obvious 
that,  without  the  convenience  of  an  appliance 
for  the  supply  of  water  on  the  various  floors 
of  these  tenement  bouses,  there  will  be 
scarcely  any  but  the  most  limited  and  scanty 
use  of  the  water  itself,  which  must  be  car- 
ried from  the  yards  below,  and  when  we 
must  admit  that  the  free  use  of  water  tends 
directly  and  immediately  towards  the  sus- 
taining of  the  health  of  the  individual,  and 
the  prevention  of  disease  arising  from  filth 
either  of  the  person  or  in  the  surrounding 
habitation,  then  we  must  conclude  that  it  is 
more  than  a  mere  matter  of  convenience  in 
the  use  of  water  which  is  involved  in  the 
decision  of  this  case.  The  absence  of  the 
water  tends  directly  towards  the  breeding  of 
disease,  and  its  presence  is  healthful  and 
humanizing. 

Looked  at  in  the  light  of  a  fire  law,  and 
the  act  is  also  valid.  The  section  of  the  con- 
solidation act  in  question  belongs  to  title  7, 
which  treats  of  tenement  and  lodging  houses ; 
and  various  provisions  are  made  in  the  pre- 
ceding sections  looking  towards  the  preven- 
tion and  the  prompt  extinguishment  of  fires, 
as  well  as  towards  the  protection  and  pro- 
motion of  the  health  of  the  occupants  of  su(^ 
houses.  And  It  seems  to  me  that  the  facil- 
ity for  the  extinguishment  of  fires,  whidi 
would  result  from  the  presence  of  a  supply 
of  water  on  each  fioor  of  these  houses,  is 
plain,  and  the  act  must  be  looked  upon  as  a 
means  for  socurine  such  an  important  result. 
We  are  inclined  werefore,  to  the  belief  that 
the  act  may  be  upheld  under  both  branches 
alike,  as  a  health  law,  and  as  one  calculated 
to  prevent  destruction  of  property  from  fires 
which  might  otheiwlse  take  place. 
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The  act  is  somewhat  vague  as  to  what 
shall  be  regarded  as  a  sufficient  quantity  of 
water  on  each  floor,  but  it  must  have  in  thie 
respect,  as  in  others,  a  reasonable  construc- 
tion ;  and  when  an  appliance  for  its  supply 
is  placed  on  a  floor  where  it  might  be  open 
and  common  to  all  those  on  tlmt  floor,  and 
easy  of  aooess,  and  the  supply  sufficient  in 
amount  for  general  domestic  purposes,  then 
and  in  such  case  there  would  be  a  full  com- 
pliance with  the  provisions  of  the  act. 

Some  criticism  is  made  in  regard  to  the 
wording  of  the  order  of  the  boara  of  health. 
The  order  directed  that  suitable  appliances 
to  receive  and  distribute  a  supply  of  water 
for  domestic  use  should  be  provided  at  these 
various  houses ;  and  it  is  claimed  that  there 
is  no  language  in  the  act  which  requires  ap- 
pliances for  the  distribution  of  water,  nor 
that  the  water  ^all  be  furnished  for  domes- 
tic use.  The  act  provides  that  the  water 
shall  be  furnished  in  sufficient  quantity  at 
one  or  more  places  on  each  floor  occupied, 
or  intended  to  be  occupied,  by  one  or  more 
families.  This  necessarily  reouires  some 
appliance  for  that  purpose.  The  statute 
must  also  mean  that  the  water  is  to  be  pro- 
vided for  the  use  of  the  one  or  more  families 
that  are  to  be  occupants  of  the  floor,  and  tiiat 
must  include  a  sufficient  quantity  of  water 
for  domestic  purposes.  The  provision  in  the 
law  that  the  water  shall  be  furnished  in  suffi- 
cient quantities  at  one  or  more  places  on  each 
floor  cannot  be  so  construed  as  to  leave  the 
number  of  places  of  supply  entirely  to  the 
discretion  of  the  board  of  health.  As  the 
water  is  to  be  supplied  In  sufficient  quan- 
tity for  domestic  and  not  for  manufacturing 
purposes,  when  that  point  is  reached  the  law 
is  satisfied.  Looking  at  the  purpose  of  the 
supply,  it  is,  as  I  have  said,  reasonably  ap- 
parent that  one  such  place  on  each  floor, 
fairly  accessible  to  all  the  occupants  of  the 
floor,  would  be  all  that  could  usually  and 
reasonably  be  required,  and  anything  further 
would  be  unreasonable,  and  therefore  beyond 
the  power  of  the  board  to  order.  The  facili- 
ties thus  given  would  at  the  same  time  fur- 
nish the  means  necessary  for  obtaining  water 
to  extinguish  such  fires  as  mi^ht  accidentally 
break  out.  and  before  they  had  obtained  sucn 
headway  as  to  render  necessary  the  aid  of 
the  fire  department.  This  is  clearly  a  most 
ioiportant  safeguard. 

The  question  alluded  to  In  the  brief  of  the 
respondent's  counsel,  whether  the  penalties 
might  not  be  said  to  have  commenced  run- 
ning immediately  after  the  passage  of  the 
amended  Act  of  1887,  because  of  the  provision 
requiring  all  tenement  houses  to  be  supplied 
with  suitable  appliances  before  January  1, 
1889,  and  so  have  amounted  to  a  confiscation 
of  property,  is  not  before  us,  as  the  proceed- 
ing herein  was  to  recover  only  those  incurred 
since  the  order  was  made  by  the  board.  If 
such  a  case  arises  where  penalties  so  enor- 
mous in  amount  are  claimed,  there  will  prob- 
ably be  not  much  difficulty  in  refusing  en- 
forcement, under  the  circumstances  of  that 
case.  Upon  the  whole,  we  think  the  crdof 
of  the  OenercU  Term  of  the  Court  of  Common 
Pleas  should  be  reversed,  and  the  judgment  of 
the  Triai  Court  afflrmed,  with  costs. 
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Bartlettt  «/.,  disflentlDg: 

I  am  unable  to  discover  the  limit  of  leg- 
iBlativo  power,  if  this  act  is  to  stand.  Upon 
the  face  of  the  proceeding,  it  is  not  an  exer- 
cise of  the  police  power  to  promote  the  safety 
of  property  by  ttfe  prevention  of  fire.  The 
order  of  the  health  department,  served  upon 
the  defendant,  directs  that  suitable  appli- 
ances "to  receive  and  distribute  a  supply  of 
water  for  domestic  use  be  provided''  on  cer- 
tain flo6rs  in  the  houses  named.  The  act 
provided  that  tenement  houses  **  shall  have 
Croton  or  other  water  furnished  in  sufficient 

auan titles  at  one  or  more  places  on  each 
oor,**  etc.  The  order  undertakes  to  con- 
strue the  act,  and  requires  the  landlord  to 
distribute  a  supply  of  water  for  domestic 
use  on  each  floor.  The  board  of  health  is 
not  confined  to  compelling  one  place  on  each 
floor  at  which  water  may  be  obtained,  but 
the  act  reads,  ''one  or  more  places  on  each 
floor."  So  that  it  is  left  with  the  board  of 
health  to  determine  how  many  water  faucets 
upon  each  floor  shall  be  provided  by  the 
landlord  for  Hie  use  and  convenience  of  his 
tenants.  Li  other  words,  the  legislature 
•eeks  to  vest  in  one  of  the  departments  of  the 
city  government  the  power  to  decide  the  ex- 
tent of  the  plumbing  in  tenement  houses  for 
Croton  water  purposes.  It  must,  of  course, 
be  admitted  that  water  Is  essential  to  the 
public  health,  and  more  particularly  in 
crowded  tenement  districts.  It  would  un- 
doubtedly be  a  legitimate  exercise  of  the 
police  power  to  compel  the  introduction  of 
water  into  tenement  houses  at  some  conven- 
ient point  where  all  the  tenants  could  obtain 
an  aaequate  supply ;  and  it  may  be  that  the 
legislature  could  «o  so  far  as  to  require  a 
faucet  upon  each  fibor  of  the  large  tenement 
houses,  in  the  public  hall,  in  order  to  en- 
courage the  free  use  of  water,  by  enabling 
the  tenants  to  procure  it  witliout  too  great 
exertion,  but  certainly  it  cannot  be  possible 
that  the  legislature  may  leave  the  number 
and  location  of  faucets  on  each  fioor  for  the 
domestic  use  of  water  to  be  determined  by 
the  board  of  health.  There  is  no  limitation 
as  to  whether  the  faucets  shall  be  in  the  pub- 
lic hall,  or  in  the  room  of  the  tenant.  To 
my  mind,  such  an  exercise  of  the  police 
power  is  spoliation  and  confiscation  under 
the  forms  of  law.  It  deprives  the  landlord 
of  the  control  of  his  property,  and  leaves  it 
to  a  stranger  to  deciae  in  what  manner  the 
house  shall  be  plumbed.  It  is  a  direct  in- 
terference with  the  right  of  the  landlord  to 
reffulate  the  rental  value  of  his  propertv. 
It  Is  a  matter  of  common  knowledge  that  in 
rented  apartments  in  the  city  of  New  York 
the  convenience  and  volume  of  the  water 
supply  is  regulated  by  the  rental  value  of 
the  premises,  and  that  in  the  cheap  tenement 
districts  the  convenience  of  the  tenants  is 
not  and  cannot  be  consulted  to  the  same  ex- 
tent as  in  first-class  localities.  The  vice  of 
the  act  we  are  considering  lies  in  the  fact, 
already  pointed  out,  that  it  is  too  general 
in  its  terms,  and  clothes  the  health  depart- 
ment with  unlimited  and  undefined  powers. 
If  it  be  the  legislative  intent  to  compel  the 
introduction  of  a  more  abundant  supply  of 
water  into  tenement  houses  either  to  promote 
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the  public  health,  or  to  provide  for  the 
timely  extinguishment  of  fires,  I  think  this 
very  proper  exercise  of  the  police  power 
should  be  manifested  in  an  act  containing- 
details  and  limitations,  so  that  capitalists 
may  understand  the  burdens  imposed  upon 
tenement  property,  and  decide,  with  a  full 
knowledge  of  the  facts,  whether  they  cars 
to  embark  their  money  in  that  class  of  build- 
ings. This  court  has  held  Be  Jacobs,  98  N. 
Y.  108,  60  Am.  Rep.  686,  that  the  limit  of 
police  power  ** cannot  be  accurately  defined, 
and  the  courts  have  not  been  able  or  willing 
definitely  to  circumscribe  it."*  Each  case 
must  be  decided  very  largely  on  its  own 
facts.  A  sound  public  policy  certainly  dic- 
tates that  at  this  time,  when  the  rights  of 
property  and  the  liberty  of  the  citizen  are 
sought  to  be  invaded  bv  every  form  of  subtle 
and  dangerous  legislation,  the  courts  shoulcl 
see  to  it  that  those  benign  principles  of  the 
common -law  which  are  the  shield  of  personal 
liberty  and  private  property  suffer  no  impair- 
ment. I  think  the'  judgment  should  be  af- 
firmed, with  costs. 

All  concur  with  Peekham,  J.,  for  rever- 
sal except  Bartletty  «/.,  who  reads  for  af- 
firmance. 


PEOPLE  of  the  State  of  New  York,  ex  rd^ 
Peter  NECHAMCU8,  Appt,, 

V. 

WARDEN  OF  THE  CITY  PRISON,  Beipt^ 

au  N.  Y.  5».) 

1.  A  statute  makings  it  vnlawftil  to  do 
business  as  an  employlnij^  or  master 
plumber  without  a  certificate  of  competenor 
obtained  from  an  examioiDg  board,  and  refristra- 
tion  with  the  board  of  health,  and  requiring  com- 
pliance  with  the  reffulatione  of  both  boards,  but 
havinff  no  application  to  plumbers  who  do  not 
employ  others,  is  aconstitutionBl  exercise  of  th^ 
police  power  to  protect  health. 

2*  Unflsir  or  oppreseiTe  actl<»ii  of  the 
board  of  examiners  authorized  to  gnnt 
the  required  certificates  of  oompeteocy  to  mas- 
ter plumbern,  will  not  render  unconstitutional  m. 
statute  which,  as  framed,  proTides  Cor  an  Impar- 
tial board. 

(January  90,  180S.) 

APPEAL  by  relator  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  affirming  an  order  of  a  Special 
Term  for  New  York  County  dismissing  a  writ 
of  habeas  corpus  which  had  been  sued  out  to 

NoTS.>-On  the  question  of  equal  privileges  or 
protection  as  aflectinff  the  constitutionality  of  a 
statute  restricting  busiuess,  see  Louisville  Safety 
Vault  ft  Trust  Go.  y.  Louisyllle  ft  N.  B.  Ck>.  (Ky.)  14 
L.R.  A.679. 

For  other  questions  as  to  statutes  restrictinsr  bus- 
iness, see  note  to  Btate  v.  Loomis  (Mo.)  21  L.  R.  A. 
788;  BracevUle  Ck)al  Co.  v.  People  (III.)  2i  L.  R.  A. 
340;Leepy.  St.  Louis,  I.  M.  ft  &  B.  Oo.  (Ark.) »  L^ 
R.  A.  364. 

For  statutes  compelling  safety  of  employes,  see 
State  y.  Hasklns  (Minn.)  26  L.  B.  A  750,  and  note 


Soe  also  29  L.  R.  A.  oTS;  41  L.  R.   A.  689. 
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Paoflb,  ex  f0{.  Nechamoub,  t.  Wabdek  of  On  t  Pbison. 


71> 


obtain  the  release  of  petitioner  from  the  custody 
of  defendant  to  which  be  had  been  committed 
for  exercising  the  business  of  master  plumber 
without  a  license.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Ro^er  Fostert  for  appellant: 

The  act  is  Foid  as  a  deprivation  of  the  rela- 
tor's liberty  and  property  without  due  process 
of  law  by  forbidding  him  to  exercise  his  Ifiw- 
ful  calling;  as  a  denial  to  him  of  the  equal 
mrotection  of  the  laws  of  the  state  of  iMew 
York;  and  as  a  discrimination  against  him  on 
account  of  his  race. 

U.  8.  Const.  14th  Amend. ;  New  York  Const, 
art  1,  §  6;  I^o^Oe  y.  Gillton,  109  N.  Y.  889; 
Be  Jacobs,  98  N.Y.  98,  50  Am.  Rep.  686;  Peo- 
jfie  V.  Marx,  99  N.  Y.  877,  63  Am.  Rep.  84; 
Livestock  Dealen  d  Bvteher%Aw>.  t.  Crescent 
L.  8.  L,  dS.  B.  (k.l  Abb.  (U.  8.)  888. 

It  has  been  held  Id  Illinois  unconstitutional 
to  provide  by  statute  for  the  weighing  of  coal 
taken  out  of  mines  on  scales  to  be  furnished  by 
the  mine  owner,  and  that  the  weight  thus  as- 
certained shall  be  the  basis  for  computing  the 
miner's  wages. 

Millett  V.  People,  117  111.  394,  57  Am.  Rep. 
869;  Ranuey  v.  People,  17  L.  R  A.  858,  143 
n.  880.  See  also  GodeharUe  v.  Wigeman,  118 
Pa.  481;  Frorer  ▼.  People,  16  L.  R.  A.  492, 141 
111.  171;  State  Y.  LoomU,  31  L.  R.  A.  789,  115 
Mo.  807. 

I'he  supreme  court  of  Massachusetts  has 
held  Uiat  the  legislature  has  no  power  to  enact 
a  law  forbidding  an  employer  to  impose  a  fine 
upon  a  laborer,  or  withhold  any  part  of  his 
wages  on  account  of  imperfections  in  his  work. 

Cinn.  T.  Perry,  14  L.  R  A.  835,  155  Mass. 
117;  Com.  v.  Potomeka  Mill  Corp.  155  Mass. 
133,  note. 

In  Nebraska,  an  eight-hour  law  has  been 
held  unconstitutional. 

Low  V.  Bees  Printing  Co,  34  L.  R.  A.  703,  41 
Neb.  127.  8ee  also  Be  Kubaeh,  Petitioner,  9 
L.  R  A.  482,  85  Cal.  374;  StaU  v.  Scougal  (8. 
Dak.)  15  L.  R.  A.  477. 

In  former  times  legislation  of  this  character 
was  usual.  No  one  was  allowed  to  practice  a 
trade  unless  he  first  Joined  and  served  the  reg- 
ular terms  of  apprenticeship  and  examinations 
in  the  guild  or  trade  union,  which  had  control 
of  the  same. 

Madoz  Firma  Burgi,  p.  386;  Brentano's 
History  and  Development  of  Guilds  and  the 
Orifsin  of  Trade  Unions,  in  Toulmin's  English 
Guilds,  p.  cxx,  886. 

It  has  been  said  of  this  "  that  it  was  a  mon- 
strous law,  and  that,  according  to  the  opinion  of 
historians,  it  represented  the  triumph  of  the 
craft  guilds,  that  is,  the  mediaeval  trade  un- 
ions." 

Peoj^  V.  Budd,  5  L.  R.  A.  569,  117  N.  Y.  1. 

8imi]ar  attacks  upon  the  "sacred  right  of 
labor"  were  authorized  by  law  in  France  down 
to  the  time  of  the  French  Revolution,  of  which 
they  were  amon^rst  the  chief  causes. 

Dunoyer,  De  la  Liberty  du  Travail,  858;  Ca- 
rey's Essays  on  Rate  of  Wages,  195, 196;  Mill, 
Political  Economy,  vol.  II.  525,  536. 

Of  statutes  like  these,  different  in  kind  but 
only  in  degree  from  that  under  which  Necham- 
cus  was  sent  to  jail,  this  couit  has  spoken  its 
opinion  in  no  uncertain  language* 
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PeopU  V.  QiUeon,  109  N.  Y.  889;  B$  Jaeobe^ 
98  N.  Y.  98,  50  Am.  Rep.  686. 

The  fact  that  this  act  purports  to  be  designed 
to  protect  the  public  health  will  not  prevent 
the  court  from  invalidating  it  upon  the  ground 
that  this  is  a  pretense  to  cover  the  design  of 
creating  a  monopoly. 

Ex  parU  Whitwell,  19  L.  R  A.  737,  98  Cal. 
78;  Be  Jacobs,  supra;  People  v.  Eioer,  35  L.  R 
A.  794,  141N.yTi39;  Singer  r.  State,  9  L.  R 
A.  551,  73  Md.  464. 

The  legislature  has  do  power  to  compel » 
man  to  submit  to  an  examination  to  obtain  a 
certificate  of  competency  before  continuing  the 
exercise  of  his  handicraft  as  a  plumber. 

In  determining  the  constitutionality  of  the 
act  the  court  may  examine  its  effect  as  proved 
by  the  uncontradicted  afi9davit  of  the  relator. 

Tick  Wo  V.  Hopkins,  118  U.  8.  856,  80  L. 
ed.  320;  Baltimore  ▼.  Badeeke,  49  Md.  817,  88 
Am.  Rep.  389. 

Messrs.  John  R.  Fellows,  and  John  D» 
Lindsay,  for  respondent: 

The  legislature  may  pass  laws,  the  effect  of 
which  is  to  impair  or  even  to  destroy  the  right 
of  property.  Private  interest  must  yield  to 
public  advantage.  -  All  property  is  held  sub- 
ject to  the  power  of  the  state  to  regulate  or 
control  its  use,  to  secure  the  general  safety  and 
the  public  welfare. 

PMps  V.  Baeey,  60  N.  Y.  14,  19  Am.  Rep. 
140;  Bertholf  v.   aBeiUy,  74  N.  Y.  531,  fo 
Am.  Rep.  838. 

All  regulations  of  trade,  with  a  view  to  the 
public  interests,  may  more  or  less  impair  the 
value  of  property,  but  they  do  not  come  with- 
in the  constitutional  inhibition,  unless  they 
virtually  take  away  and  destroy  those  rights  in- 
which  property  consists. 

Wynehamer  v.  People,  18  N.  Y.  891. 

The  object  of  the  statute  under  considera- 
tion is  obvious,  and  its.  measures  are  clearly 
calculated,  intended,  convenient,  and  appro- 
priate to  accomplish  that  object.  Therefore 
the  discretion  of  the  legislature  in  its  enact- 
ment is  not  the  subject  of  Judicial  review. 

People  V.  Qillson,  109  N.  Y.  889;  Be  Jacobs, 

98  N.  Y.  98,  50  Am.  Rep.  686;  People  v.  Marx, 

99  N.  Y.  877,  53  Am.  Rep.  84. 

That  there  is  a  fair,  just,  and  reasonable 
connection  between  the  statute  and  the  pur- 
pose it  was  designed  to  serve  is  apparent  upon 
a  perusal  of  the  enactment,  and  such  relation 
being  manifest,  the  enactment  must  be  upheld 
as  a  valid  exercise  of  the  police  power. 

Peo^  V.  Ewer,  35  L.  R  A.  794,  141  N.  Y. 
139;  People  v.  King,  1  L.  R  A.  398,  HON.  Y. 
418;  People  v.  Budd,  5  L.  R  A«  589,  117  N. 
Y.  1. 

A  statute  of  Maryland  requiring  all  plumb- 
ers, whether  masters  or  journeymen,  to  take 
out  a  license,  has  been  declared  constitutional. 

Singer  v.  State,  8  L.  R  A.  551,  73  Md. 
464. 

Every  intendment  is  in  favor  of  the  validity 
of  statutes,  and  no  motive,  purpose,  or  intent 
can  be  imputed  to  the  legislature  in  the  enact- 
ment of  a  law  other  than  such  as  are  apparent 
upon  the  face  and  to  be  gathered  from  the 
terms  of  the  law  itself.  People  v.  Albertson,. 
55  N.  Y.  54;  Soon  Hing  ?.  Crowley,  118  U.  &. 
708,  38  L.  ed.  1145. 
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Gr»j»  «/.,  delivered  the  opinion  of  the 
<sourt: 

The  act,  for  the  violation  of  the  provisions 
of  which  the  relator  was  arrested  and  con- 
victed (Laws  1892.  chap.  602) .  created  a  board 
for  the  examination  or  plumbers,  which,  in 
the  cities  of  New  York,  Brooklyn,  and  Al- 
bany, was  to  be  known  as  the  ^examining 
board  of  plumbers,"  and  in  other  cities  oi 
the  state  as  ''the  examining  and  supervising 
board  of  plumbers  and  plumbing."  The 
members  of  the  board  were  to  be  appointed 
by  the  mayor,  and  were  to  consist  of  five 
persons,  two  of  whom  were  to  be  master 
plumbers,  of  not  less  than  ten  years'  expcrl- 
•ence  in  the  business  of  plumbing,  and  one 
was  to  be  a  lourneyman  plumber  of  like  ex- 
perience. The  two  other  members  of  the 
board  were  to  be  the  chief  inspector  of  plumb- 
ing and  drainaee  of  the  board  of  health  and 
the  chief  engineer  bavins  charge  of  the  sew- 
•ers.  The  fourth  section  of  the  act  empowered 
the  several  boards  of  examiners  to  examine 
all  persons  intending  to  engage  in  the  busi- 
ness of  plumbing  ''as  employing  plumbers," 
with  the  power ~to  examine  all  persons  ap- 
plying for  certificates  of  competency  as  "em- 
ploying or  master  plumbers,"  or  inspectors 
of  plumbing ;  to  determine  their  fitness  and 
qualifications  for  conducting  such  business; 
and  to  issue  certificates  of  competency  to  all 
■such  persons  as,  upon  a  satisfactory  exam- 
ination, were  determined  by  the  board  to  be 
qualified  for  conducting  the  business  as  "em- 
ploying or  master  plumbers,"  or  inspectors 
•of  plumbing.  The  fifth  section  requires  anv 
person  intending  to  conduct  the  "  trade,  busf- 
ness,  or  calling  of  a  plumber,  or  of  plumbing 
.  .  .  as  employing  or  master  plumber," 
to  submit  to  examination  before  the  board, 
«s  to  his  experience  and  qualifications  in 
such  trade,  business,  or  calling;  and  declares 
that,  after  September  1,  1898,  it  shall  not  be 
lawful  in  any  city  of  this  state  for  any  person 
to  conduct  such  ''trade,  business,  or  calling" 
unless  he  shall  have  first  obtained  a  certificate 
of  competency  from  the  board  of  the  city. 
The  sixth  section  provides  that  on  and  before 
September  1,  lb93,  every  "emploving  or  mas- 
ter plumber,"  carrying  on  his  "trade,  busi- 
ness, or  calling"  in  any  city  of  this  state, 
«hall  register  his  name  and  address  at  the 
office  of  the  board  of  health  of  the  city,  and 
that  he  shall  thereupon  be  entitled  to  receive 
A  certificate  of  such  registration ;  provided 
that,  at  the  time  of  his  application  for  reg- 
istration, he  hold  a  certificate  of  competency 
from  the  examining  board.  A  further  pro- 
vision of  the  section  makes  it  unlawful  for 
any  person  to  engage  in  the  trade,  business,  or 
<jalline"  of  an  "employing  or  master  plumb- 
er" without  such  registration.  The  thirteenth 
flection  provides  that  any  person  violating 
«ny  of  the  provisions  of  the  act,  or  any  reg- 
ulation of  the  board  of  health,  or  of  the 
board  of  examiners,  shall  be  deemed  guilty 
of  a  misdemeanor,  etc. 

The  relator  was  a  master  plumber,  who 
had  practiced  his  trade  for  some  years  past 
in  the  city  of  New  York.  Ue  does  not  allege 
that  he  had  applied  for  examination,  or  had 
been  refused  a  certificate  of  competency  from 
the  examining  board  of  plumbera  of  the  city 
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of  New  York;  but  he  alleged  in  his  petition 
his  trade,  his  religion,  and  Russian  nation- 
ality, and  then  set  forth  various  refusals  of 
the  board  in  that  city  to  grant  certificates  to 
other  persons  because  discriminating  apainst 
race  and  religion,  and  because  of  their  not 
belonging  to  an  association  of  master  plumb- 
ers,    lie  says  that  the  act  is  void,  as  a  de> 
privation  of  his  liberty  and  property  without 
due  process  of  law,  inasmuch  as  it  grants  to 
the  individual  members  of  the  exaniiuing 
board  of  plumbers  an  exclusive  privilege, 
immunity,  and  franchise.     He  says  that   it 
is  a  denial  to  him  of  the  equal  protection  of 
the  laws  of  this  state,  and  that  it  is  a  dis- 
crimination against  him  on  account  of  bis 
race.     In  specification  of  his  objections,  b» 
says :    Firat,  that  the  object  of  the  act  is  to 
create  a  monopoly,  because,  if  intended  to 
secure  good  plumbing  work,  it  would  apply 
to  journeyman   plumbera  and   independent 
plumbera  who  work  alone,  or   with  the  aid 
of  apprentices,   and    do  not  employ  o^er 
plumbera ;  and  second,  that  even  if  the  act 
applied  to  all  plumbera,  journeyman  as  well 
as  master,  it  will  still  be  unconstitutional. 
As  a  preliminary  observation,  I  may  say 
that  the  firat  ground  partakes  more  of  crit- 
icism upon  the  extent  to  which  the  legisla- 
ture has  gone.    Every  oersou  may  follow  the 
trade  of  a  plumber.  If  he  chooses,  and  the 
restriction  Is  upon  their  employing  men  to 
work  for  them  in  their  business,  unless  they 
hold  a  certificate  of  competency  based  on 
experience  and  qualifications.     Another  ob- 
servation is  that  the  act  does  not  suggest,  aa 
the  appellant  says  of  it,  any  "discrimination 
against  him  on  account  of  his  race."    That 
is  pure  supposition,  based  upon  the  way  he 
claims  to  have  seen  the  board  perform  its 
duties,  and  not  upon  the  language  of  the  act, 
or  any  possible  inference  therefrom.     A  final 
observation  is  that  it  is  not  made  to  appear 
by  the  petition  for  the  writ  that  the  relator 
has  suffered  anything  at  the  hands  of  the 
board  of  examinera.    In  the  absence  of  any 
allegations  that  he  applied  for  examination, 
that  he  passed  the  examination  satisfactorily, 
and  that  the  board,  unjustly  or  otherwise, 
refused  him  the  certificate,  we  must  assume, 
under  his  allegations  of  his  competency  and 
skill  as  a  plumber,  or  master  plumber,  that 
he  could  have  successfully  applied  for  the 
certificate,  which  the  board  was  authorized 
to  grant.     It  seems  to  me  that  the  constitu- 
tionality of  this  act  is  to  be  tested  by  its  ef- 
fect upon  the  citizen's  right  to  pureue  a  law- 
ful employment.     If  it  imposes  an  arbitrary 
restriction,  and  if  it  has  no  reference  to  the 
welfare  and  health  of  the  people,  it  must 
be  condemned.    I  am  not  unwilling  to  con- 
cede that  the  act  skirts  pretty  closely   that 
border  line  beyond  which  legislation  ceases 
to  be  within  the  powers  conferred  by  Uie 
people  of  the  state,  through  the  constitution, 
upon  its  legislative  body.     When  the  legis- 
lature passes  an  act  which  plainly  transcends 
the  limits  of  the  police  power  of  the  state,  it 
is  the  duty  of  the  Judiciary  to  pronounce  its 
invalidity,  and  to  nullify  the  legislative  at- 
tempt to  invade  the  citizen's  rights.    The 
court  should  never  hesitate  to  interpoee  the 
barrier  of  its  judgment  against  the  operation 
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of  laws  which  distinctly  oontrayene  const!- 
tutional  rights.  There  has  been  mach  dis- 
cussion upon  the  subject  of  what  is  a  ralid 
exercise  of  the  police  power  of  the  stato 
through  legislative  enactment,  and  there  is 
little  to  be  added  to  what  this  and  other 
courts  have  said.  The  police  power  extends 
to  the  protection  of  persons  and  of  property 
within  the  state.  In  order  to  secure  that  pro- 
tection, Uiey  may  be  subjected  to  restraints 
and  burdens  by  legislative  acts.  If  the  act 
is  a  valid  and  reasonable  exercise  of  the  po- 
lice power  ot  the  state,  then  it  must  be  sub- 
mitted to,  as  a  measure  designed  for  the  pro- 
tection of  the  public  to  secure  it  against  some 
danger,  real  or  anticipated,  from  a  state  of 
things  which  modifications  in  our  social  or 
commercial  life  have  brought  about.  The 
natural  right  to  life,  liberty,  and  the  pursuit 
of  happiness  is  not  an  absolute  right.  It 
must  yield  whenever  the  concession  is  de- 
manded by  the  welfare,  health,  or  prosperity 
of  the  state.  The  individual  must  sacrifice 
his  particular  interest  or  desires,  if  the  sac- 
rifice is  a  necessary  one,  in  order  that  organ- 
ized society  as  a  whole  shall  be  benefited. 
That  is  a  fundamental  condition  of  the  state, 
and  which,  in  the  end,  accomplishes  bv  re- 
action a  general  good,  from  which  the  indi- 
vidual must  also  benefit.  The  restraint  of 
personal  action  is  justified  when  It  manifestly 
tends  to  the  protection  of  the  health  and  com- 
fort of  the  community,  and  no  constitutional 
guaranty  is  then  violated.  People  v.  Ew&r, 
141  N.  Y.  129,  26  L.  R.  A.  7W.  The  legis- 
lature,  however,  is  not  authorized  to  enact 
measures  which,  under  the  mere  guise  of  a 
protection  to  the  citizen,  restrains  him  in  the 
free  pursuit  of  a  lawful  occupation,  and  such 
legislation  this  court  has  had  occasion, 
witbin  recent  years,  to  condemn.  Ee  Jaeob$ 
98  N.  y,  98,  50  Am.  Rep.  636 ;  Peopls  v. 
Marx,  99  N.  Y.  877,  62  Am.  Rep.  84 ;  People 
V.  QiUion,  109  N.  Y.  889.  In  the  Oilleon 
Case  it  was  observed  by  Judge  Peckham  that 
If  legislation  is  calculated,  intended,  con- 
venient, or  appropriate  to  accomplish  the 
good  of  protecting  the  public  health,  and  of 
serving  the  public  comfort  and  safety,  the 
exercise  of  the  legislative  discretion  is  not 
the  subject  of  judicial  review,  but  those 
measures  must  have  some  relation  to  those 
ends.  To  this  unassailable  proposition  I  will 
add  the  remark  that  the  courts  should  always 
assume  that  the  legislature  intended  by  its 
enactment  to  promote  those  ends,  and,  if  the 
act  admits  of  two  constructions,  that  should 
be  given  to  it  which  sustains  it  and  makes  it 
applicable  in  furtherance  of  the  public  in- 
terests. What  is,  then,  the  construction 
which  this  act  should  receive  from  the  court? 
In  the  first  place,  the  intendment  is  warranted 
that  the  drainage  and  sewerage,  whether  of 
public  works  and  buildinffs,  'or  of  private 
tenements,  shall  be  as  skillfully  planned  and 
carried  out  as  the  modem  standard  of  the 
science  admits.  Whatever  the  individual 
doubts  as  to  the  benefits  or  success,  in  a 
sanitary  sense,  of  the  work  of  plumbing  as 
now  practiced,  it  is  generally  recognized  to 
be  essential  to  comfort  -and  health  ;  and  that 
it  should  be  the  subject  of  some  supervision 
by  the  authorities  ought  not  to  be  put  in 
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question.  The  very  doubt  should  make  ua 
hesitate  to  place  any  obstacle  in  the  way 
which  the  legislature,  in  its  discretion, 
adopts,  in  order  to  accomplish  something  by 
which  large  communities  shall  benefit  in 
their  health  and  comfort.  Is  this  statute  not 
a  regulation  of  a  trade,  which  is  in  the  pub- 
lic interest?  The  trade  very  closely  concerns 
the  inhabitants  of  cities,  and  it  should  re- 
quire no  argument  to  show  that  the  more 
skillful  and  the  more  competent  the  plumber 
who  is  employed  to  do  some  large  work  upon 
the  drainage  and  sewerage  system  of  a  city, 
or  of  a  public  or  private  building,  the  greater 
the  security  to  those  inhabitants. 

This  act  does  not  restrain  individuals  from 
working  as  plumbers.  It  restrains  persona 
from  engaging  in  Uie  business  of  master  or 
employing  plumbers,  unless,  from  experience 
and  qualifications,  they  are  shown  to  be, 
themselves,  of  competent  skill.  We  know 
that  important  plumbing  work  calls  for  plana 
and  designs  ana  requires  skilled  supervision. 
It  is  some  guaranty  of  these  requirements 
being  met  that  the  plumber,  employed  upon 
the  particular  work  and  who  must  employ 
plumbers  and  assistants  in  carrying  out  the 
work  engaged  upon,  is  competently  certified, 
and  therefore  held  out  to  be  skilled  and 
capable  in  his  business.  The  layman  in  his 
ignorance  is  obliged  to  put  some  trust  in  the 
plumber  he  engages ;  for  the  plumber's  work 
is  not  only  one  calling  for  the  exercise  of 
skill,  but  it  is  done  in  places  which  are  dark, 
or  more  or  less  i  naccessible.  The  legislature, 
in  creatine  a  system  by  which  the  qualifica- 
tions of  plumbers,  who  propose  to  have  work 
performed  by  others  under  their  direction, 
shall  be  determined,  as  it  seems  to  me,  aids 
the  citizen  in  an  important  degree  in  placing 
his  confidence  and  lumiihes  some  safeguard 
against  the  performance  of  bad  and  unsafe 
work.  That  the  men  employed  by  the  master 
plumber  may  prove  untrustworthy  in  prac- 
tice, or  may  neglect  the  work  committed  to 
them,  certainly  can  furnish  no  ground  for 
attacking  the  purpose  of  this  statute ;  for  the 
presumption  and  the  natural  probability  are 
the  other  wa^,  that  a  master  plumber,  who 
has  been  certified  by  the  board,  will  exercise 
care  in  the  selection  of  his  employes,  and  he 
will  be  competent  to  see  and  correct  their 
faults  and  omissions.  Every  reason,  in  my 
opinion,  which  bears  upon  the  citizen's  com- 
fort and  health,  demands  that  we  sustain  this 
statute  as  a  step  in  the  right  direction. 

Nor  is  the  act  vicious  for  affecting  the 
general  individual,  or  as  operating  as  some 
restraint  upon  other  business  occupations,  in 
connection  with  which  the  work  of  plumbing 
may  be  undertaken ;  as,  for  instance,  in  the 
case  of  a  contract  for  the  erection  of  a  build- 
ing which  may  include  the  doing  of  the 
plumbing  work.  As  I  have  previously  ob- 
served, it  does  not  operate  to  prevent  the  in- 
dividual from  following  the  trade  of  a 
plumber.  It.  merely  and  only,  requires  of 
those  who  propose  to  do  business  as  master 
plumbers  to  submit  to  an  examination  as  to 
their  general  competency.  The  application 
of  the  statute  is  to  persons  following  the 
trade  of  a  practical  plumber.  The  terms 
''trade,  business,  or  calling,"  employed  in 
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the  BtatDte,  are  BynonyniouB,  and  haye  rela- 
tion to  the  mechanical  employment.  One's 
trade  is  that  business  which  Le  has  learned 
and  fitted  himself  to  follow,  and  when  the 
legislature  speaks  of  a  **  person  intending  to 
conduct  the  trade,  business,  or  calling  of  a 
plumber''  it  has  used  the  words  as  they  would 
natually  and  ordinarily  be  understood  by  all, 
and.  particularly,  by  that  class  of  the  people 
to  whom  they  were  intended  to  apply.  So 
regarded,  there  can  be  no  reasonable  doubt 
that  the  application  of  the  statutory  proyision 
is  to  the  person  whose  actual  and  real  oc- 
cupation is  that  of  the  practical  plumber. 
It  cannot  haye  a  more  extended  application, 
nor  comprehend  those  persons  whose  business 
is  not  that  of  the  plumber,  as  it  is  understood 
to  be.  Kindred  occupations  would  not  be 
affected.  Wheneyer  a  person  holds  himself 
out  to  the  public  as  a  plumber,  undertaking 
to  do  work  as  such,  he  must,  if  he  employs 
assistants  to  perform  the  work,  comply  with 
the  law  and  procure  his  certificate. 

Nor  is  it  a  ground  of  objection  that,  as  the 
statute  was  intended  to  apply  only  to  master 
or  employing  plumbers,  the  inference  follows 
that  a  monopoly  in  the  business  is  created  or 
sanctioned.  It  may  or  may  not  haye  been 
wiser  that  the  legislature  should  require  ex- 
aminations by  and  ceTtiflcates  from  the  ex- 
amining boards  in  the  case  of  eyery  person 
engaged  in  the  business  of  plumbina^ ;  but, 
if  the  act  is  a  step  in  the  direction  of  some- 
thing which  will  inure  to  the  public  health 
and  comfort,  that  it  does  not  go  as  far  as  it 
might  is  not  a  reason  for  inyalidating  it.  I 
am  able  to  see  how  this  act  may  limit  the 
number  of  master  plumbers,  and  with  great 
wisdom ;  but  I  am  not  able  to  see  how  any 
monopoly  will  necessarily  fol low.  The  pur- 
pose of  the  act  is  in  the  direction  of  limiting 
the  business  to  those  persons  who  will  per- 
form the  work,  presumably,  with  some  regard 
to  the  public  nealth  and  comfort,  and  it 
would  be  a  misuse  of  language  to  speak  of 
such  proyisions  as  creating,  or  eyen  tending 
to  create,  a  monopoly.  As  well  mieht  it  be 
said  that  to  compel  physicians  or  druggists 
to  take  out  licenses  is  a  provision  giylng  a 
monopoly  of  the  particular  business  to  those 
who  become  licensed.  If  the  measure  is  not 
so  chylous  a  precaution  in  the  case  of  plumb- 
ers as  in  that  of  physicians  or  of  druggists, 
is  that  a  reason  for  condemning  it,  if  it  may 
reasonably  be  considered  as  some  precaution? 
I  think  not,  and  I  think  the  measure,  as  one 
relating  to  the  general  health  of  cities,  is 
evident,  and  intended  to  be  so,  from  the  pro- 
yisions of  the  act,  which  require  the  board 
of  examiners  to  contain  the  chief  examiner 
of  the  city  sewers  and  the  chief  inspector  of 
plumbing  of  the  board  of  health  ;  which  re- 
quire not  only  registration  with  the  board  of 
health,  but  ttiat  the  business  shall  be  con- 
ducted under  rules  and  regulations  prescribed 
by  that  board ;  and  which  authorize  that 
body  to  cancel  registrations  for  violations  of 
rules  and  regulations  for  the  plumbing  and 
drainage  of  the  city.  Nor  is  the  constitu- 
tionality of  an  act  to  be  determined  by  the 
manner  in  which  its  provisions  may  be  car- 
ried out  by  those  upon  whom  devolves  the 
duty  of  acting  as  examiners.  If  they  act  un- 
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fairly  or  oppressively,  as  alleged  by  the  re- 
lator in  his  petition,  that  is  conduct  which 
may  call  for  a  remedy  against  the  persons 
who  compose  the  board:  but  it  does  not 
furnish  ground  for  assailing  the  validity  of 
the  statute.  As  the  act  was  framed,  it  pro- 
vided for  an  impartial  board,  made  up  oi 
persons  to  whom,  in  human  intendment,  audi 
duties  as  were  imposed  could  safely  be  in- 
trusted for  performance.  I  deem  it  unnec- 
essary to  refer  to  the  other  objections  to  this 
act.  They  were  sufl^ciently  answered  at  the 
general  term.  It  is  my  opinion  that  it  would 
be  unfortunate  for  the  public  interests  if  this 
statute  should  be  condemned.  It  is  a  step 
in  a  direction  which  would  be  encouraged, 
for  it  does  distinctly  relate  to  the  public 
health  and  welfare. 

27ie  order  appsaUd  from  $?umld  b$  affirmed 


1,  t/.,  dissenting: 
I  dissent  from  the  judgment  of  the  majority 
of  the  court  in  this  case.  It  is  unnecessary 
to  enlarge  upon  the  subject,  but  I  desire  to 
record  my  grounds  of  dissent  as  clearly  as  I 
can.  The  act  does  not  state  that  it  is  passed 
in  order  to  preserve  the  public  health.  It  is 
sought  to  be  upheld  on  that  ground  and  as  an 
exercise  of  that  branch  of  the  police  power 
of  the  state  which  pertains  to  the  public 
health.  It  seems  plain  to  me  that  the  stat- 
ute has  no  legitimate  tendency  to  preserve, 
protect,  or  defend  the  public  health.  Any 
plumber,  however  ignorant  of  his  trade  he 
may  be,  can,  under  this  act,  be  employed  to 
do  any  kind  of  plumbing  work,  and  without 
having  his  work  subjected  to  any  kind  of 
supervision  or  inspection.  He  is  absolutely 
free,  and  so  is  his  work.  The  statute  only 
f5rohibits  him  from  employing  others  to  work 
for  him, — from  being,  in  other  words,  a 
master  plumber.  In  order  to  become  a  master 
plumber,  he  must  obtain  this  certificate. 
The  chance  to  obtain  it  lies  through  an  ex- 
amination into  his  capacity  and  his  knowl- 
edge of  his  trade,  to  be  certified  to  by  the 
board  of  examiners,  of  which  a  proportion  ot 
master  plumbers  is  to  form  a  part.  Thus 
his  right  to  work  in  his  trade  is  circum- 
scribed and  limited  by  force  of  this  stntute, 
and  he  is  compelled  to  pay  a  certain  amount 
before  he  is  permitted  to  pass  the  examina- 
tion. It  is  said  this  is  proper  and  right,  in 
order  that  the  public  may  have  some  assur- 
ance that  the  master  or  employing  plumber 
is  not  alone  capable  of  following  his  trade 
as  such,  but  that  he  has  sufficient  Knowledge 
of  the  laws  of  health,  as  applicable  to  plumb- 
ing, to  enable  him  scientifically  to  follow 
that  trade  as  a  master  plumber.  It  is  to  be 
observed  that  the  examination  does  not  nec- 
essarily call  for  any  such  knowledge.  The 
act  can  be  complied  with,  so  far  as  this  ex- 
amination is  concerned,  if  the  applicant  has 
but  the  most  ordinary  knowledge  of  the  laws 
of  his  trade  and  the  proper  way  to  follow 
it  practically.  It  is  true  the  board  may  de- 
mand much  more  than  that,  and  much  more 
than  was  ever  necessary  to  practically  pursue 
the  trade.  If  such  additional  knowledge 
were  exacted,  it  would  be  in  fact  adding,  to 
the  known  and  ordinary  qualifications  nec- 
essary to  carry  on  the  well-recognized  trade 
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of  ft  plamber,  tbo(M  other  and  entirely  differ- 
ent and  much  superior  qualiflcationB  neces- 
sary in  one  who  intended  to  conduct  the  pro- 
fessional business  of  a  sanitary  expert  with 
regard  to  systems  and  general  plans  of  plumb- 
ing. The  legislature  nas  no  power  to  impose 
such  a  condition  upon  one  desiring  to  exer- 
cise such  a  trade.  It  has,  as  I  believe,  no 
power  to  prescribe  that  an  individual  who 
desires  to  follow  the  trade  of  a  plumber  shall 
be  possessed  of  qualifications  which  do  not 
naturally  pertain  to  such  a  calling,  and 
which  are  only  possessed  by  persons  quali- 
fied for  the  pursuit  of  a  very  aifferent  occu- 
pation, involving  learning  and  skill  of  an 
uncommon  order.  The  legislature  might 
probably  provide  for  a  sanitary  inspection  of 
plumbing  work,  and  thus  secure  a  kind  of 
work,  as  to  its  system  and  sufficiency,  which 
might  fairlv  be  said  to  tend  towards  the  pro- 
tection of  the  health  of  the  general  public. 
But  the  trade  of  the  practicaiplumber  is  not 
one  of  the  learned  professions,  nor  does  such 
a  tradesman  hold  himself  out  in  any  manner 
as  an  expert  in  the*8cience  of  ** sanitation," 
nor  is  any  such  knowledge  expected  of  him, 
and  this  act,  when  practically  enforced,  may 
or  may  not  exact  it  of  him.  This  board  has 
the  very  greatest  and  an  entirely  arbitrary 
discretion  as  to  what  qualifications  it  will 
exact  from  the  applicant.  It  may  make  an 
examination  which  none  but  an  expert  in 
■anitarv  knowledge  could  pass,  or  it  may 
make  the  examination  entirely  perfunctory. 
Judging  from  the  other  features  of  the  act, 
it  will  depend  upon  considerations  which  are 
foreign  to  any  question  of  health  as  to  what 
kind  of  examination  will  be  made.  If  the 
broader  and  more  severe  examination  is  held, 
or  the  greater  qualification  is  insisted  on, 
the  imposition  of  such  a  condition  in  the  case 
of  a  workman  upon  his  natural  right  to  work 
at  his  ordinary  trade  renders  the  act  under 
which  a  condition  can  be  imposed  unconsti- 
tutional. Whether  in  all  cases  the  condition 
would  be  insisted  on  is  immaterial.  It  is  the 
power  to  insist  upon  it  under  the  law  which 
makes  the  law  itself  void.  And  yet,  if  the 
more  severe  examination  is  not  made,  and  the 
superior  qualification  exacted,  the  act  is  ab- 
solutely worthless  as  a  health  measure.  If 
it  is  intended  as  an  act  simply  to  secure  the 
ordinary  capacity  necessary  for  the  prosecu- 
tion of  the  trade  of  a  plumber,  it  is  useless 
and  vexatious,  and  not  a  health  regulation 
In  any  form.  If  it  exact  more,  it  is  an  im- 
proper addition  to  the  qualifications  of  a 
simple  tradesman.  This  act  permits  the 
greater  exaction  to  be  made.  It  seems  to  me 
very  absurd  to  treat  this  statute  as  one  which 
in  any  possible  manner  affects,  or  which  was 
really  intended  to  affect,  tiie  public  health. 
And  when  it  is  seen  that  the  work  of  the 
master  plumber  may  be  performed  by  jour- 
neymen who  have  been  subjected  to  no  of- 
ficial examination,  and  whose  work  need  not 
be  examined  by  any  one,  not  even  by  the 
master  plumber  himself,  the  radical  failure 
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of  the  act  to  really  protect  the  public  health 
is  quite  apparent.  Sewer  gas  is  dangerous, 
but  exactly  how  to  treat  the  matter  of  plumb- 
ing in  order  to  run  the  least  danger  therefrom 
is  a  subject  for  professional  Teaming  and 
skill,  except  as  to  the  narrow  part  of  the 
tradesman  plumber,  which  is  to  see  to  it  that 
his  pipes  ao  not  leak,  and  that  they  do  not 
permit  the  escape  of  gas.  This  part  is  me- 
chancial  and  easily  understood,  and  is  the 
part  which  the  tradesman  performs,  and  the 
system,  the  proper  arrangement  thereof,  and 
such  kindred  questions,  are  for  the  deter- 
mination of  a  more  scientific  and  a  more 
learned  body  of  men.  The  examination  pro- 
vided for  by  this  act,  if  conducted  for  the 
sole  purpose  of  discovering  the  qualifications 
of  an  applicant  in  regard  to  those  matters 
which  pertain  and  are  germane  to  the  real 
and  practical  trade  of  a  plumber,  will  not 
have  the  slightest  tendency  to  discover 
whether  he  has  also  the  requisite  knowledge 
to  enable  him  to  act  as  a  sanitary  expert. 
Taking  the  act  as  a  whole,  it  would  seem 

auite  apparent  that  its  purpose  is  to  enable 
le  employing  plumbers  to  create  a  sort  of 
guild  or  body  among  themselves,  into  which 
none  is  to  be  permitted  to  enter  excepting  as 
he  may  pass  an  examination,  the  requisites 
of  which  are  not  stated,  and  where  his  suc- 
cess or  defeat  is  to  be  determined  by  a  board 
of  which  some  of  their  own  number  are  mem- 
bers. In  order  to  be  at  liberty  to  exercise 
his  trade  as  a  master  plumber,  he  must  pass 
this  examination  and  become  a  member  of 
this  favored  body.  It  is  difficult  for  me  to 
see  the  least  resemblance  to  a  health  regula- 
tion in  all  this.  I  think  the  act  is  vicious 
in  its  purpose,  and  that  it  tends  directly  to 
the  creation  and  fostering  of  a  monopoly.  It 
seems  to  me  most  unfortunate  that  IJiis  court 
should,  by  a  strained  construction  of  the  act 
as  a  health  law,  give  its  sanction  to  this  kind 
of  pernicious  legislation.  We  shut  our  eyea 
to  the  evident  purpose  of  the  statute,  and  by 
means  of  maxims  well  enough  in  their  way, 
but  sadly  out  of  place  here,  impute  a  pur- 
pose to  tne  legislature  which  it  plainly  did 
not  have,  and  which,  if  it  did  have,  it  has 
failed  to  carry  out,  even  conceding  that  the 
purpose  could  be  legitimately  effected  by 
other  means.  This  measure  detracts  from 
the  liberty  of  the  citizen,  acting  as  a  trades- 
man, in  his  efforts  to  support  himself  and  his 
family  by  the  honest  practice  of  a  useful 
trade,  and  I  think  no  court  ought  to  sanction 
such  legislation,  unless  it  tends  much  more 
plainly  than  does  this  act  towards  the  preser- 
vation of  the  health  and  comfort  of  the  pub- 
lic. I  think  the  orders  of  the  courts  below 
were  wrong,  and  should  be  reversed,  and  the 
prisoner  discharged. 

Andrews,  Ch.  «7.,  and  Flneh  and 
Hai^ht,  J  J, ,  concur  with  Graj» «/. ,  for  af- 
firmance. O'Brien  and  Bartlett,  J  J, ,  con* 
cur  with  Peckham,  J.,  for  reversaL 


tM 


Nbw  York  Court  of  Afpeals. 


James  WALSH,  by  Guardian  ad  Litem, 

jSispt., 

V. 

FITCHBURG  R.  CX)..  Appt. 

atfN.Y.aOL) 

1.   Active  TlflpiUuice  is  not  required  to  see 

that  a  mere  Uoensee  on  ooe^s  premlaea  is  not  in- 
jured. 
S.  A  turntable  on  railroad  landB»  prop- 
erly made  and  used,  is  not,  even  as  to  children  of 
tender  jears,  suoh  a  dangerous  and  enticing  ma- 
cblne  that  the  railroad  company  will  be  liable  for 
injury  to  a  child  playing  with  it  merely  because 
it  is  in  an  unfenoed  lot  near  footpaths  which  the 
public  are  permitted  to  use. 

(March  12,  IMS.) 

APPEAL  by  defcDdant  from  a  Judgmeot  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  aflQimiog  a  judgment  of  the 
Rensselaer  County  Circuit  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted  from 
defendant's  negligentlv  leaving  a  turntable  un- 
guarded in  an  exposed  position.     Reversed. 

The  facts  are  staled  in  the  opinion. 

Jfr.  T.  F.  Hamilton*  for  appellant: 

The  courts  of  this  state  absolutely  decline  to 
concur  in  the  doctrines  expressed  in  Sioux  City 
dbP,  R.  Co,  V.  Stout,  84  U.  8. 17  WaU.  657,  21 
L.  ed.  745. 

MeAlpin  v.  /\nw»,  70  N.  Y.  128,  26  Am. 
Rep.  655;  Larmore  v.  Oroum  Point  Iron  Go,  101 
N.  Y.  891.  54  Am.  Rep.  718;  Oueiek  v.  Adame, 
115  N.  Y.  55. 

Even  if  the  public  passed  over  a  foot  path 
near  this  turntable  with  the  knowledge  of  the 
railroad  company,  and  pedestrians  passed  along 
this  pathway  as  mere  licensees,  the  railroad 
owed  such  passers  only  the  duty  to  do  them  no 
intentional  harm  and  no  burden  of  active  vig- 
ilance was  cast  upon  the  defendant. 

Nicholson  v.  Brie  R,  Go.  41 N.  Y.  581;  auiion 
T.  New  York  Gent.  dH.R.ROo.&i  N.  Y.  248. 

Other  states  have  refused  to  follow  the  Stout 
Case  some  of  them  in  express  terms. 

Kiffe  V.  Milwaukee  db  St.  P.  R.  Go.  21  Minn. 
807,  18  Am.  Rep.  898;  Frost  v.  Eastern  Rail- 
road, 64  N.  H.  220;  Clark  v.  Manchester,  62  N. 
H.  577:  Bates  v.  Nasfiville,  G.  db  St,  L.  R.  Go, 
90  Tenn.  86;  Daniels  v.  New  York  A  N,  E.  R. 
Co.  18  L.  R.  A.  248,  154  Mass.  849;  Merryman 
▼.  Chicago,  R.  I,  d  P.  R  Co.  85  Iowa.  634;  Oay 
▼.  Essex  meetrie  Street  R.  Go,  21  L.  R.  A.  448, 
159  Mass.  288;  KUx  v.  Nieman,  68  Wis.  271,  60 
Am.  Rep.  854;  Twiet  v.  Winona  db  St.  P.  R, 
Go.  89  Minn.  164;  Maginnis  v.  Brooklyn,  7  N. 
Y.  Bupp.  194;  Breekenridffey.  Bennett,  7  Kulp, 
95;  Greene  v.  Linton,  7  Misc.  272;  OUlespie  v. 
MeQowan,  100  Pa.  144,  45  Am.  Rep.  865. 

Messrs.  Henry  T.  Nason  and  William 
J.  Rochet  for  respondent: 

If  the  turntable  in  question  was  a  dangerous 


Nam— The  above  New  York  decision  adopts  for 
that  state  the  rule  approved  in  New  Hampshire  and 
Massachusetts  disapproving  the  majority  of  the 
oases  on  the  subject  as  shown  by  the  note.  Fort 
Worth  ft  D.  a  U.  Co.  T.  Robertson  (Tex.)  14  L.  R. 
A.  781. 
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piece  of  machinery,  attractive  to  children, 
who  with  the  knowledge  and  permission  of 
the  officers  and  servants  of  the  railroad  com- 
pany were  in  the  habit  of  freouentinff  tbeae 
piemises,  and  of  being  on  and  about  thus  turn- 
table, then  it  was  the  duty  of  the  defendant 
either  to  warn  or  forbid  these  children  from 
going  on  the  turntable,  or  else  to  take  some 
precaution  in  their  management  of  the  turn- 
table to  prevent  the  occurrence  of  such  an  in> 
Jury  as  the  one  complained  of  here. 

Toumsend  v.  Wathen,  9  East,  277;  1  Tbomp. 
Neg.  pp.  804,  805;  Bird  v.  Uolbrook,  4  Bing. 
628;  Whirley  v.  Wliiteman,  1  Head,  610;  Birge 
V.  Gardiner,  19  Conn.  507,  50  Am.  Dea  261; 
Hydraulic  Works  Go.  v.  Orr,  83  Pa.  332; 
Loomis  V.  Terry,  17  Wend.  496,  31  Am.  Dec. 
806. 

The  question  was  squarely  decided  in  Sioux 
City  db  P,  R.  Co.  v.  Stout,  84  U.  S.  17  Wall 
657.  21  L.  ed.  745. 

The  same  doctrine  has  been  laid  down  in 
Keffe  V.  Milwaukee  db  St.  P.  R.  Co.  21  Minn. 
207,  18  Am.  Rep.  893;  Oulf,  C.  db  S.  F.  R. 
Co.  V.  Stvron,  66  Tex.  421;  Bridger  ▼.  A^s- 
vilU  db  a.  R.  Co.  27  S.  U.  456;  Ferguson  v. 
Columbus  db  R.  Railway,  77  Ga.  102;  Union 
Pae.  R.  Co.  t.  Dunden,  87  Kan.  1;  Early  v. 
Lake  Shore  db  M,  S.  R,  Co.  66  Mich.  349; 
aMalley  v.  St,  Paul,  M.  db  M.  R,Co.  43  Minn. 
289;  Rwaco  R.  db  Nav.  Co.  v.  Bedriek,  1 
Wash.  446;  Koons  v.  St,  Louis  db  L  M.  R.  Go. 
65  Mo.  592;  Barrett  v.  SouUierm  Pac.  Co.  91 
Cal.  296.  44  Alb.  L.  J.  886.  See  also  Kansas 
Cent.  R.  Co,  v.  Fituimmons,  22  Kan.  686.  31 
Am.  Rep.  203;  Union  Pae.  R.  Co.  v.  McDon- 
ald, 152  U.  S.  262,  38  L.  ed.  484. 

The  reasoning  on  which  the  above  decisions 
rest  is  in  accordance  with  the  reasoning  of 
our  own  courts  in  negligence  cases. 

MuUaney  v.  Spence,  15  Abb.  Pr.  N.  8.  819; 
Schmidt  V.  Cook,  80  Abb.  N.  C.  285;  Kuns  v. 
Troy,  104  N.  Y.  844,  58  Am.  Rep.  508. 

The  plaintiflf  in  this  case  does  not  stand  be- 
fore the  court  in  the  light  of  a  trespasser,  but 
as  a  person* who  has  come  upon  the  defend- 
ant's premises  at  its  express  invitation,  and 
the  degree  of  carie  required  of  the  defendant 
must  be  measured  accordingly. 

fieach,  Contrib.  Neg.  §  ^;  Lynch  v.  Nur- 
din,  1  Q.  B.  29;  Clark  v.  Ghanibers,  L.  R.  3 
Q.  B.  Div.  827;  Beck  v.  Carter,  68  N.  Y.  283. 
23  Am.  Rep.  175;  Corby  v.  BiU,  4  C.  B.  N.  S. 
556;  Nicholson  v.  Erie  R,  Co,  41  N.Y.  526; 
Sutton  V.  New  York  Cent,  db  R,  R.  R,  Co.  66 
N.  Y.  248;  Fxirmore  v.  Grown  Point  Iron  Co. 
101  N.  Y.  891,  54  Am.  Rep.  718;  Mangam  v. 
Brooklyn  R.  Co.  38  N.  Y.  455,  98  Am.  Dec. 
66;  Thurber  v.  Harlem  Bridge,  M.  db  F.  R.Co. 
60  N.  Y.  326;  Barry  v.  New  York  Cent,  db  B. 
R  R.  Go.  92  N.  Y.  289,  44  Am.  Rep.  877; 
Bransom  v.  Labrot,  81  ity.  644,  50  Am.  Rep. 
193;  Murphy  v.  Brooklyn,  118  N.  V.  575; 
Cusick  V.  Adams,  115  if.  Y.  55;  Spliitorf  v. 
State,  108  N.  Y.  205. 

No  negligence  can  be  imputed  to  the  plain- 
tiff, he  being  non  sui  juris. 

Kunz  V.  Troy,  supra;  Ihl  v.  Forty-Second 
Street  db  O.  Street  Ferry  R,  Go.  47  N.Y.  317,  7 
Am.  Rep.  460;  McGarry  v.  Loomis,  63  N.  Y. 
104,  20  Am.  Rep.  510;  Mangam  ▼.  B^ooklytk 
R,  Co,  supra. 


fcJee  also  32  L.  K.  A.  S^,');  ;U  L.  ii. 
L.  R.  A.  655;  46  L.  R.  A.  829. 


A.  4.V.):  ;j<J  h.  11.  A.  112;  41  L.  K.  A.  831  :  44 
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Walsh  ▼.  Fitchburo  R.  Co. 


J.,  delivered  the  opinion  of 
the  court : 

The  defendant  owned  a  plot  of  ground  in 
the  northern  portion  of  the  city  of  Troy, 
bounded  by  four  different  streets.  Quite  a 
large  portion  of  its  land  was  unfenced,  and 
the  public  had  for  a  number  of  years  been 
accustom^  to  walk  across  this  plot  for  the 
purpose  of  shortening  the  distance,  instead 
of  going  around  by  tfie  public  streets.  The 
land  was  approached  from  the  north  on  the 
same  grade  as  the  public  street,  and  the  de- 
fendant laid  its  tracks  through  the  street, 
and  onto  the  plot,  for  the  purpose  of  using 
it  in  the  ordinary  transaction  of  its  business. 
It  was  not  used  for  the  purpose  of  a  depot, 
and  the  land  itself  was  rough,  uneven,  over- 
grown with  weeds  and  grass,  and  not  fit  for 
use  by  horses  and  wagons,  and  was  not  so 
used.  The  public  were  not  invited  upon  the 
laud  in  any  sense  further  than  that  the  de- 
fend aut  had  not  taken  occasion  to  prevent  the 
public  from  using  a  portion  of  it  as  a  foot- 
path for  the  purpose  already  stated.  The 
footpath  thus  marked  out  by  use  ran  within 
15  or  20  feet  of  the  turntable  of  the  defend- 
ant, which  was  used  by  it  in  the  ordinary 
course  of  its  business.  The  surface  of  the 
table  was  in  some  places  about  8  feet  above 
the  grade  of  the  plot,  and  at  others  it  was  8 
or  9  feet  above  grade.  The  onlv  way  to  ap- 
proach it  on  the  level  was  bv  the  use  of  the 
tracks  of  the  defendant,  which  led  onto  the 
table,  and  It  was  used  for  the  purpose  of  tak- 
ing the  defendant's  engines,  and  turning 
them  around.  The  turntable  was  built  in 
the  usual  manner,  and  was  in  perfect  repair. 
The  main  tracks  of  the  defendant  ran  through 
the  eastern  portion  of  the  plot.  The  turn- 
table was  west  of  the  main  tracks.  On  the 
81st  of  August,  1888,  the  plaintiff,  who  was 
at  that  time  a  child  of  the  age  of  five  years 
and  nine  months,  had  come  upon  the  defend- 
ant's premises,  and,  in  company  with  several 
other  and  older  boys,  was  playing  on  the 
turntable ;  and,  in  the  course  of  turning  the 
table  around,  the  plaintiff  had  his  leg  caught 
between  the  rail  on  the  table  and  the  rail  on 
the  adjoining  earth,  and  he  was  severely  in- 
jured. This  action  has  been  brought  for  the 
Eee  of  recovering  damages  for  those  in- 
,  and  a  recovery  has  been  had,  which 
ten  sustained  by  the  general  term. 
Plaintiff  bases  his  riffht  to  maintain  this 
action  upon  the  allegation  that  Uie  defend- 
ant, by  permitting  the  public  to  go  upon  its 
land  in  the  manner  stated,  had  in  effect  in- 
vited such  entrance,  and  was  bound  on  that 
account  to  use  greater  care  to  prevent  an  ac- 
cident of  this  nature.  A  further  ground  is 
stated  that,  in  using  the  turntable,  even  upon 
its  own  property,  under  circumstances  which 
rendered  it  probable  that  children  would 
come  upon  the  land  and  play  upon  the  turn- 
table, it  was  bound  to  the  exercise  of  greater 
care  than  it  had  observed  ;  that  it  was  bound 
to  guard  the  table  in  such  a  way  that  chil- 
dren could  not  come  upon  it,  or  to  station  a 
man  there  to  prevent  their  entrance,  or  else 
the  defendant  should  have  used  some  kind  of 
a  device  which  would  or  might  prevent  the 
turning  of  the  table  while  it  was  not  in  use 
by  defendant  The  defendant  contends  that 
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the  plaintiff  had  not  been  invited  to  oomo 
upon  its  ground,  either  expressly  or  by  any 
implication  arising  from  its  conduct  in  sim* 
ply  permitting  the  public  to  cross  a  portion 
of  its  grounds  as  a  short  cut  between  two 
steets ;  and  that  it  was  not  bound  to  any  act- 
ive vigilance  in  the  matter,  and  was  only 
bound  to  such  reasonable  care  and  caution  as 
any  one  ought  to  take  to  prevent  injury  to 
another;  and  that,  guided  by  that  rule,  it 
had  not,  as  matter  of  law,  been  guilty  of  any 
negligence. 

As  to  the  assumed  invitation  held  out  to 
the  public,  there  is  nothing  in  the  facts  found 
in  this  record  which  justifies  any  such  as- 
sumption. The  plaintiff  was  not  on  the  land 
by  invitation  or  the  defendant,  nor  in  its 
business,  but  for  his  own  purposes,  totally 
disconnected  with  the  defendant's  business. 
He  was  not  a  trespasser  in  the  sense  of  hia 
being  unlawfully  upon  the  premises,  because 
the  defendant,  by  its  course  of  conduct,  had 
impliedly  ^ranted  a  license  to  the  public  to 
use  the  land  for  the  purpose  above  mentioned. 
This  license,  of  course,  could  at  any  time 
have  been  revoked,  and  then  any  one  going 
upon  the  land  would  have  been  a  trespasser. 
But,  under  the  circumstances,  treating  the 
plaintiff  as  an  adult,  and  simply  upon  the 
question  of  the  invitation  held  out  to  him, 
he  was  there  by  sufferance  only.  The  de- 
fendant had  no  riffht  intentionally  to  injure 
him,  and  it  would  be  liable  if  it  heedlessly 
or  carelessly  injured  him  while  performing 
its  own  business.  It  owed  him  a  duty  to  ab- 
stain from  injuring  him  either  intentionally 
or  by  failing  to  exercise  reasonable  care,  but 
it  did  not  owe  him  the  duty  of  active  vigi- 
lance to  see  that  he  was  not  injured  while 
upon  its  land  merely  by  permission  for  hia 
own  convenience.  NichoUon  v.  Bris  B,  Co, 
41  N.  Y.  526;  Byrne  v.  yeto  York  Gent,  db 
H.  B.  B.  Co,  104  N.  Y.  8«8,  58  Am.  Rep. 
512.  SplitUrt-fy.  Slats,  108  N.  Y.  205 ;  dmek 
V.  Adams,  115  N.  Y.  55.  We  think  there  is 
no  proof  whatever  that  the  defendant,  so  far 
as  its  duty  to  plaintiff  is  concerned,  failed 
to  exercise  reasonable  care  in  the  conduct  of 
its  business  with  regard  to  this  machine. 

We  are  of  the  opinion  that  the  defendant 
has  not  been  shown  guilty  of  a  violation  of 
its  duty,  nor  has  a  question  been  made  for 
the  jury  in  that  respect  by  proof  that  it  used 
the  turntable  in  the  manner  it  did.  It  is  true 
that  some  means  might  have  been  adopted 
which  possibly  mignt  have  prevented  the 
happening  of  this  accident.  The  proof  is 
that  turntables  are  not  generally  constructed 
with  bolts  for  the  purpose  of  keeping  them 
steady.  Such  bolts  do  not  come  with  the 
table  from  the  factory.  Nothing  of  that  kind 
is  essential  to  the  machine  or  for  its  legiti- 
mate and  proper  use.  The  table  might  have 
been  kept  so  fastened  or  locked  when  not  in 
use  that  people  could  not  turn  it  without 
unfastening  or  unlocking  it,  and  the  defend- 
ant might  even  have  built  a  wall  around  it 
so  high  and  guarded  it  so  closely  as  to  pre- 
vent any  access  to  it  by  children  at  any  time. 
But  was  defendant  bound  to  do  so?  Did  it 
owe  any  such  duty  to  the  public  or  to  this 

f plaintiff?    The  turntable  was  on  its  own 
and.    It  was  used  by  the  defendant  for  the 
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iole  purpose  of  properly  conductiDg  its  own 
business.  It  was  a  fit  and  proper  machine 
for  that  purpose.  It  was  not  of  the  nature 
of  a  trap  for  the  unwary.  It  was  not  built 
in  any  improper  or  negligent  way  with  ref- 
erence to  the  transaction ~of  the  business  of 
the  defendant.  What  further  duty  did  it 
own  to  those  who  had  no  business  upon  its 
land,  who  came  there  unasked,  and  whose 
presence  was  simply  tolerated? 

Upon  the  question  of  alluring  plaintiff, 
we  do  not  think  it  can  be  correctly  said  de- 
fendant either  enticed  or  allured  him  to  come 
upon  its  land.  The  whole  case  in  this  as- 
pect rests  upon  the  doctrine  that  the  turn- 
table was,  as  to  children  of  tender  years,  a 
dangerous,  and  at  the  same  time  an  enticing, 
machine,  one  which,  when  seen,  would  in- 
evitably and  infallibly  allure  children  to 
come  upon  it  for  the  purpose  of  playing  upon 
it,  and  that  the  natural  and  probable  result  of 
such  play  would  be  the  injury  of  the  child. 
Under  such  circumstances,  it  is  claimed  that 
a  person  owning  such  a  machine,  although  it 
be  used  on  his  own  land,  is  bound  to  exercise 
extra  vigilance  for  the  purpose  of  preventing 
injury  to  children  who  come  upon  the  de- 
fendant's land  allured  by  the  machine  and 
ienorant  of  its  dangers.  We  do  not  think 
the  facts  of  this  case  bring  it  within  any  such 
principle.  The  leading  case  in  this  country, 
and  one  which  undoubtedly  sustains  the 
plaintiff's  contention  that  it  Is  a  case  for  the 
jury,  is  that  of  SUmx  City  db  P,  B,  Co,  v. 
Stout,  84  U.  S.  17  Wall.  667,  ai  L.  ed.  745. 
That  case  has  been  followed  in  many  states,  — 
in  Missouri  (Room  v.  8t.  Louis  <t  I.  M,  R. 
€o,  65  Mo.  592)  ;  in  Kansas  (Kamas  Cent.  R. 
Co,  V.  Fitesimmons,  22  Kan.  686,  81  Am.  Rep. 
808,  reporter's  note  at  page  206)  ;  in  Cali- 
fornia (Barrett  v.  Southern  Pac.  Co,  91  Cal. 
296)  ;  and  in  some  other  states.  The  contrary 
principle  has  been  announced  and  held  in 
JkknieU  v.  Nw>  York  d  N.  E.  B.  Co.  154 
Mass.  849,  18  L.  R.  A.  248,  and  FYoet  v. 
Eaatem  Railroad,  64  N.  H.  220.  We  think 
the  better  rule  is  laid  down  in  the  two  cases 
last  cited.  We  do  not  assert  that  the  defend- 
ant owed  no  duty  to  the  plaintiff  under  the 
circumstances  existing,  but  we  think  it  did 
not  owe  the  duty  of  such  active  vigilance  as 
would  be  necessary  to  exist  in  order  to  send 
the  case  to  the  jury,  and  permit  it  to  find 
the  defendant  guilty  of  negligence  in  this 
case.  The  court,  in  McAlpin  v.  Potoell,  70 
N.  Y.  126,  26  Am.  Rep.  555,  while  distin- 
guishing it  from  the  Stout  Case,  supra,  ex- 
presses doubt  of  the  correctness  of  the  appli- 
cation of  the  principle  in  the  latter  case. 
We  have  not  had  occasion  to  decide  the  ques- 
tion up  to  this  time,  but,  now  that  it  is  pre- 
sented, we  not  only  reiterate  the  doubt  which 
we  expressed  in  the  McAlpin  Case,  supra, 
but  we  think  that  the  question  of  the  defend- 
ant's negligence  was  erroneously  submitted 
to  the  jury  in  the  Stout  Case,  and  that  we 
ought  not  to  follow  it  as  a  precedent.  We 
think  it  is  not  a  question  of  fact  to  be  sub- 
mitted to  the  jury  for  its  determination 
whether  the  defendant  has  or  has  not  been 
guilty  of  negligence  under  such  circum- 
stances as  appear  in  this  case.  Upon  such 
factA,  we  bold  the  defendant  has  violated  no 
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duty  it  owed  the  plaintiff.    It  is  not  ocm- 
tended  for  a  moment  that  a  person  on  his 
own  land  may  under  all  circumstances  do 
anything  that  he  chooses  without  being  held 
liable  to  answer  in  damages  for  injuries 
which  are  direct  and  probable  and  natural 
results  of  his  action.     We  only  say  this  is 
no  such  case.    The  case  of  Bird  y.  Holbrook, 
4  Bing.  687,  is  cited  as  analogous  in  prin- 
ciple .to  that  which  plaintiff  urges  in  this 
case.     We  do  not  think  so.    The  defendant 
in  that  case,  for  the  protection  of  his  prop- 
erty,  some  of  which  had  theretofore  been 
stolen,  set  a  spring  gun,  without  notice,  tn 
his  walled  garden,  at  a  distance  from  his 
house.    The  plaintiff,  who  climbed  over  the 
wall  in  pursuit  of  a  stray  fowl,  having  been 
injured,  it  was  held  that  the  defendant  was 
liable  to  him  in  damages.    In  that  case  the 
plea  was  made  that  the  defendant  had  the 
right  to  protect  his  own  property,  and  that 
one  who  was  injured  without  having  been 
invited  upon  the  land,  and  who  was  unlaw- 
fully there,  could  maintain  no  action.     It 
was  held  that  the  action  was  maintainable, 
for  otherwise  it  might  result  in  a  mere  tres- 
pass being  made  a  capital  offense.      Chi^f 
justice  Best  said  that  the  practice  (without 
giving  notice)  was  inhuman,  and  the  proof 
showd  that  the  defendant  liad  placed  tlie 
spring  gun  on  Uie  wall  for  the  express  pur- 
pose of  doing  injury,  and  that  he  had  refused 
to  give  notice  of  its  existence,  on  the  ground 
th^t  if  he  gave  notice  he  would  fail  to  catch 
any  one.    The  chief  justice  said  that  the  de- 
fendant intended  that  the  gun  should  be  dis- 
charged,  and  that  the  contents  should  be 
lodged  in  the  body  of  bis  victim ;  and  that 
he  who  sets  spring  guns  without  giving  no- 
tice is  guilty  of  an  inhuman  act,  and,  if  in- 
jurious consequences  ensue,  he  is  liable  to 
yield  redress  to  the  sufferer.     The  difference 
in  the  two  cases  is  so  plain  as  to  require  no 
discussion. 

Cases  are  also  cited  where  the  defendant, 
for  the  purpose  and  with  the  intention  of 
enticing  his  neighbor's  dogs  upon  his  prem- 
ises, set  traps  very  near  the  line  of  the  high- 
way, and  then  baited  them  with  decaying 
meat,  so  that  the  scent  was  cast  not  only  in 
the  highway,  but  upon  the  private  premises 
of  the  plaintiff,  whose  dogs,  taking  the  scent, 
came  upon  the  defendant's  grounds,  and  were 
taken  in  a  trap,  and  thereby  killed.  One  of 
such  is  the  case  of  Tawnsend  v.  WeUhen,  9 
East,  277.  The  court  held  the  defendant  lia- 
ble, upon  the  ground  that  one  who  sets  traps 
to  catch  his  neighbor's  dogs,  although  the 
traps  were  set  on  his  own  ground,  was  liable 
for  his  wrongful  intent  and  act,  and  it  was 
fit  to  be  left  to  the  jury  whether  it  was  not 
defendant's  intention  to  catch  the  plaintiff's 
dogs ;  and  it  was  held  that  a  man  must  not 
set  traps  of  a  dangerous  description  in  a  sit- 
uation to  invite,  and  for  the  particular  pur- 
pose of  inviting,  his  neighbor's  dogs,  as  it 
would  compel  them,  by  their  instinct,  to 
come  into  the  trap.  The  act  of  the  defend- 
ant in  that  case  was  not  done  in  the  prosecu- 
tion of  his  immediate  and  proper  business, 
but,  as  the  court  held,  was  a  mere  malicious 
attempt,  successful  in  its  result,  to  entice 
his  neighbor's  animals  upon  his  property, 
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and  the  entioement  was  effected  by  the  meanB 
ipoken  of. 

Quite  a  discussion  upon  the  subject  of  the 
acts  of  an  owner  upon  his  own  land,  directed 
to  the  preservation  of  game  or  to  the  destruc- 
tion of  dogs,  etc.,  is  to  be  found  in  the  case 
of  Diane  ▼.  ClayUm,  7  Taunt.  489.  In  that 
case  the  court  was  equally  divided,  and  so 
no  judgment  was  rendered.  The  distinction 
is  clear  between  acts  of  the  nature  spoken  of 
in  this  case  and  those  which  are  performed 
by  an  individual  in  the  legitimate  and  hon-' 
est  conduct  of  his  own  business  upon  his 
own  land.  As  is  said  byifr.  Justice  Gowen 
in  Loomie  v.  Terry,  17  Wend.  497,  81  Am. 
Dec.  806:  ''The  business  of  life  must  go 
forward  and  the  fruits  of  industry  must  be 
protected.  A  man's  gravel  pit  is  fallen  into 
ny  trespassine  cattle;  his  com  eaten  or  his 
flap  dnmk,  wnereby  the  cattle  are  killed ; 
his  unruly  bull  gores  the  intruder,  or  his 
trusty  watch  dog,  properly  and  honestly  kept 
for  protection,  woriies  the  unseasonable  tres- 
passer. Such  consequences  cannot  be  abso- 
lutely avoided.**  The  case  of  OUvrk  v.  Oham- 
b&re,  L.  R.  8  Q.  B.  Div.  827,  is  also  cited 
as  in  some  degree  applicable.  In  that  case 
the  defendant  erected  a  barrier  along  a  way 
which  it  was  admitted  he  had  no  legal  right 
to  erect.  It  was  erected  for  the  purpose  of 
keepinff  people  from  traveling  where  they 
had  a  nght  to  travel.  The  barrier  which  he 
erected  was  armed  with  spikes,  and  was  a 
dangerous  ol»tacle.  Some  person,  without 
the  defendant's  authority,  removed  a  part  of 
the  barrier  from  where  the  defendant  had 
placed  it,  and  put  it  into  an  upright  position 
across  a  footpath.  The  plaintiff;  on  a  dark 
night,  was  lawfully  passing  along  the  road 
on  his  way  from  one  of  the  nouses  to  which 
the  footpath  led,  when  he  came  in  contact 
with  the  spikes  in  the  bimrier,  and  injured 
one  of  his  eyes.  The  jury  found  that  the 
barrier  was  in  the  road,  and  dangerous  to 
the  safetv  of  a  person  using  it.  It  was  held 
that  the  defendaDt,  having  unlawfully  placed 
«  dangerous  instrument  in  the  road,  was  lia- 
ble in  respect  of  injuries  occasioned  by  it  to 
the  plaintiff,  who  was  lawfully  using  the 
road,  notwithstanding  the  fact  that  the  im- 
mediate cause  of  the  injury  was  the  inter- 
vening act  of  a  third  party  in  removing  the 
dangerous  instrument  to  the  footpath  from 
the  carriageway  where  defendant  had  placed 
it.  In  that  case  you  start  out  with  the  ad- 
mission that  the  act  of  the  defendant  was 
unlawful,  and  all  that  follows  thereafter 
was  held  by  the  court  to  be  the  natural  and 
probable  result  of  his  unlawful  act. 

In  Lynch  v.  Ifurdin,  1  Q.  B.  29,  the  plain- 
tiff was  a  child  seven  years  of  age,  and  the 
cartman  of  the  defendant  went  into  a  house 
in  London,  and  left  his  horse  and  cart  stand- 
ing at  the  door,  without  any  person  to  take 
care  of  them,  for  about  half  an  hour.  The 
plaintiff  got  into  the  cart  during  the  cart- 
man's  absence,  and  another  boy  led  the  horse 
•on,  and,  as  plaintiff  was  about  getting  off 
the  shaft,  tne  horse  started,  and  plaintiff 
fell,  and  was  run  over  by  the  wheel,  and 
his  leg  broken.  The  trial  justice  left  it  to 
the  jury  to  say— Firsts  whether  it  was  neg- 
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ligenoe  in  the  defendant's  servant  to  leave 
the  horse  and  cart  for  half  an  hour;  and, 
secondly,  whether  that  negligence  occasioned 
the  accident.  There  was  a  verdict  for  the 
plaintiff.  On  the  return  of  an  order  to  show 
cause  why  a  new  trial  should  not  be  had, 
Lard  Denman,  Oh.  /.,  held  that  the  case 
was  properly  submitted  to  the  jury,  and  the 
defendant  was  properly  held  negligent  by 
the  jury;  and  although  tke  child  had  no 
business  on  the  cart,  and,  if  an  adult,  it 
would  be  said  that  his  own  negligence  con- 
tributed to  this  injury,  vet  the  child  merely 
indulged  his  natural  instinct  in  amusine 
himself  with  the  empty  cart  and  the  desertea 
horse,  and  therefore  it  could  not  be  said  that 
he  was  negligent,  or  that  his  action  contri- 
buted to  me  injury,  within  the  legal  sense 
of  that  term,  and  therefore  the  defendant 
could  not  be  permitted  to  avail  himself  of 
that  fact.  In  the  course  of  his  opinion,  the 
chief  justice  said  there  was  a  clear  distinc- 
tion to  be  taken  between  the  willful  act 
done  by  the  defendant  in  the  spring  gun  case, 
deliberately  planting  a  dangerous  weapon 
in  his  ground,  with  the  design  of  deterring 
trespassers,  and  the  mere  negligence  of  the 
defendant's  servant  in  leaving  his  cart  in 
the  open  street.  In  the  latter  case  the  lia- 
bility of  defendant  is  simply  for  negligence. 
There  is  a  great  difference  in  the  facts  be- 
tween the  case  of  Lynch  v.  Nurdin  and  the 
present  case.  Leaving  a  horse  and  cart  in  a 
public  street  unattended  and  loose,  subject 
to  natural  observation  and  interference  from 
children  passing  along  the  street,  might  be 
held  a  proper  question  for  the  jury  to  say 
whether  it  was  or  was  not  negligence ;  while 
in  the  case  of  a  defendant  engaged  upon  his 
own  land  in  simply  doing  that  which  it  is 
necessary  to  do  in  order  that  he  mav  carry 
on  his  business  properly,  and  who  fails  to 
exercise  the  highest  vigilance  in  order  to 
protect  from  possible  barm  children  who 
may  stray  upon  his  land  for  no  other  pur- 
pose than  recreation,  we  think  there  is  an 
absence  of  any  fact  upon  which  a  jury  ought 
to  be  permitted  to  find  negligence.  The 
defendant  in  the  one  case  was  not  upon  his 
own  land,  nor  was  he  engaged  in  the  proper 
transaction  of  his  business  thereon ;  but,  on 
the  contrary,  he  was  in  a  public  street,  and 
improperly  left  his  horse  and  cart  therein 
unattended,  and  where  others,  and  among 
them  children,  had  the  same  right  to  be  that 
he  had.  In  the  case  of  this  defendant,  on 
the  other  hand,  the  turntable  was  on  its  own 
land ;  it  was  a  proper  and  appropriate  ma- 
chine for  the  carrying  on  of  its  business;  it 
was  properly  made;  and  it  was  properly 
used  by  the  defendant.  To  liken  such  a  case 
to  the  allurement  of  dogs  by  the  spreading 
of  tainted  meat  over  traps  on  defendant's 
lands,  done  for  the  very  purpose  of  inlury, 
is,  as  it  seems  to  me,  to  lose  sight  of  the 
different  principles  upon  which  the  cases 
rest.  At  any  rate,  we  think  that  the  plain- 
tiff failed  to  show  any  actionable  negligence 
on  the  part  of  the  defendant,  and  a  submis- 
sion to  the  jury  of  the  question  of  such  neg- 
ligence was  error.  All  that  can  be  said  on 
either  side  of  the  question  has  been  set  fort:i 
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ia  the  Stout  Case  and  the  rarious  other  cases 
cited  aboye,  and  a  continuation  of  the  dis- 
cussion would  be  fruitless. 
We  think  ths  judgm&rU  far  plaintiff  muit 


be  reverted,  and  a  new  trial  granted ; 
to  abide  the  event. 
All  concur. 
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1.  OrdinaAces  to  prevent  stock  firom 
rnimini^  at  larg^e  in  a  city  are  within  the 
icrant  of  power  to  pass  ordinances  not  contrary 
to  law  which  may  be  deemed  beneflcial  and  to 
remove  nuisances  and  obstructions  upon  streets, 
lanes,  and  alleys. 

S.  The  ezpreafl  fpnuDt  of  power  in  the 
o  larters  of  certain  cities  to  prevent 
oattle  ttota  runnings  at  larg^e  cannot  be 
taltenasan  Intention  by  the  lesrislature  to  pro- 
hibit the  exercise  of  such  power  by  otber  cities. 

8«  A  citj  ma  J  be  liable  for  injuries  to  a 
person  on  a  street  by  a  cow  runnlnir  at  lanre, 
which  it  could  have  prevented  by  ordinary  care 
and  diliflrence,  where  It  has  permitted  therunninff 
at  large  of  such  cattle  without  any  attempt  to 
stop  it  while  it  bad  become  a  common  nuisance 
and  source  of  dasger. 

4*   A  city  is  not  liable  for  injuries  com- 


mitted by  a  cow  running  at  large  without 
any  fault  of  the  owner. 

(March  28, 189S.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Courl  for  Alleguny  Count j  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  allege^l  to 
have  been  inflicted  upon  plaintiff  by  a  cow 
which  was  alleged  to  have  heen  negligently 
permitted  by  defendant  to  be  upon  its  streets 
Reoersed 

Tlie  facts  are  stated  in  the  opinion. 

Messre,  Robert  R.  Henderson  and  Ben- 
jamin A.  Riehmondt  for  appellant: 

A  municipal  corporation  is  only  liable  for 
the  permission  of  a  nuisance  by  it  when  it  has 
the  power,  express  or  implied,  to  prevent  or 
abate  it. 

Wood,  Nuisances.  2d  ed.  §  742;  Ftynn  t. 
Canton  Co,  of  Baltimore,  40  Md.  322,  17  Aol 
Rep.  608. 

A  municipal  corporation  has  no  control  over 
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animaJis  in  streets. 

The  above  case  seems  to  have  had  no  predecessor 
which  contained  all  the  elements  upon  which  It  Is 
decided.  The  point  of  distinction  seems  to  be  that 
the  cattle  had  been  permitted  to  run  at  large  until 
by  reason  of  their  number  and  continued  presence 
In  the  street  they  had  become  a  nuisance. 

In  Little  V.  Madison,  42  Wis.  648,  24  Am.  Bep.  485, 
the  court  hcdd  that  a  city  might  l>e  liable  for  in- 
juries caused  by  an  eshlbltion  of  wild  animals  In  a 
public  street  under  Its  sanction  and  authorization. 

But  upon  a  second  appeal  of  that  case,  49  Wis. 
605,  86  Am.  Rep.  703,  the  court  explains  its  position 
and  limits  Its  former  ruling  to  some  extent  and 
holds  that  a  dty  Is  not  liable  for  Injuries  caused 
by  wild  animals,  the  exhibition  of  which  it  has 
licensed  without  specifying  the  place.  If  the  owner 
exhibits  them  in  a  public  street. 

And  in  Cole  v.  Newburyport,  1S9  Mass.  6M,  87 
Am.  Rep.  884,  a  city  was  held  not  liable  for  injuries 
caused  by  an  animal  which  was  merely  passing 
along  the  highway  for  exercise  in  charge  of  Its 
owner,  although  It  had  licensed  an  exhibition  of 
the  animal  In  a  booth  to  be  erected  in  one  of  the 
public  squares  of  the  city. 

In  Levy  v.  New  York,  1  Sandf .  466,  plalntilTs  in- 
fant child  was  killed  by  a  hog  which  was  running 
at  large  in  the  streets,  and  he  brought  suit  against 
the  city  to  recover  the  damages.  The  court  says 
*tbat  there  Is  no  precedent  for  the  action"  and 
**that  the  idea  that  because  the  city  may  prohibit 
a  nuisance,  therefore  It  must  not  only  pass  a  pro- 
hibitory law  but  must  also  enforce  It  at  the  hazard 
of  being  subjected  to  all  damages  which  may  ensue 
from  the  nuisance.  Is  certainly  novel,"  and  the 
court  held  that  in  that  case  there  was  no  liability. 
But  from  the  facts  which  appear  in  the  report  of 
that  case,  there  is  nothing  to  show  that  the  run- 
ning at  large  of  bogs  In  the  public  streets  had  been 
BO  frequent  as  to  endanger  the  safety  of  citizens. 

27  L.  R.  A. 

See  also  33   L.  K.  A.  304. 


In  Kelley  v.  Milwaukee,  IB  Wis.  86,  damage  waa 
caused  by  a  hog  which  was  running  at  large  en- 
tering plalntifl^s  premises  and  injuring  some 
clothes.  The  plalntifl  contended  that  the  city  waa 
liable  because  it  had  failed  to  pass  an  ordinanoe 
prohibiting  animals  from  running  at  large,  but 
the  court  said  that  the  power  to  pass  such  ordi- 
nanoe was  a  discretionary  one,  for  failure  to  exer^ 
else  which  the  city  could  not  be  held  liable. 

In  Rivers  v.  Augusta,  660a.  876,  88  Am.  Rep,  787« 
the  city  indeflnitely  suspended  an  .rdinance  pro- 
hibiting animals  from  running  at  large  in  tba^ 
streets  for  the  purpose  of  destroy  lug  the  grass  a  ad 
weeds  which  were  growing  there.  A  oow  runuing 
at  large  set  upon  and  gored  the  plaintui  wno 
brought  suit  aRainst  the  city,  because  of  its  faiiura- 
to  keep  the  streets  safe,  but  the  court  held  that  the 
city  could  not  be  held  liable  for  injuries  resulting 
from  its  neglect  to  exercise  Its  governmental 
powers. 

In  Givens  v.  Paris,  6  Tex.  Civ.  App.  706.  a  cow 
which  a  city  officer  was  attempting  to  drive  to  the 
pound  inflicted  an  injury  on  plaintiff  and  the  city 
was  held  not  liable,  but  the  case  turned  on  the- 
question  of  the  liability  of  the  dty  for  the  negli- 
gence of  its  officer  in  executing  the  ordinanoe, 
rather  than  on  the  question  of  the  liability  of  tba> 
city  for  permitting  a  cow  to  be  In  the  street. 

In  Moulton  v.  Scarborough,  71  Me.  267,  86  Am. 
Rep.  dOS,  a  town  was  held  liable  for  its  negUgonoe 
In  permitting  a  vicious  animal  which  It  owned  to 
be  at  large  in  a  public  highway,  where  it  Inflicted 
injury  on  plaintiff. 

But  in  the  case  last  cited  the  UabUlty  was  of 
course  not  established  for  any  neglect  to  exercise 
governmental  powers,  but  for  negligence  in  th^ 
keeping  of  its  property,  for  the  same  reason  tbat 
an  individual  would  be  held  liable  under  aimilax- 
circumstanoeSi  B.  P.  F. 


I 


1806. 


COCHRANB  T.  FROSTBUBfl. 


t2» 


DuisaDoet  except  such  as  is  conferred  upon  it 
by  its  charter  or  general  law. 

Wood.  Nuisances,  2d  ed.  §  748,  p.  821. 

Even  where  express  power  to  abate  nui- 
sances is  giyen  in  the  charter,  it  is  admitted 
that  the  municipality  cannot  by  ordinance 
make  that  a  nuisance  which  is  not  in  fact  a 
nuisance 

Wood,'  Nuisances,  2d  ed.  g  744;  Dill.  Mun. 
Corp.  4th  ed.  §  874. 

When  a  corporation  has  ample  power  to  re- 
move a  nuisance  which  is  injurious  to  the 
health,  endangers  the  safety,  or  impairs  the 
convenience  of  its  citizens,  it  is  liable  for  all 
the  injuries  that  result  from  a  failure  on  its 
part  to  properly  exercise  the  power  possessed 
by  it. 

Wood  Nuisances,  2d  ed.  g  749;  Baltimore 
V.  Marnott,  9  Md.  160;  Fiynn  t.  Canton  Go, 
of  Baltimore,  40  Md.  812,  17  Am.  Rep.  608; 
Taylor  v.  Cumberland,  64  Md.  68,  64  Am. 
Rep.  759. 

The  municipality  of  Frostburg  had  power 
to  abate  nuisances.  The  language  of  its  charter 
is  clear  and  explicit. 

Permitting  of  animals  to  run  at  large  under 
the  conditions  and  in  the  manner  set  out  in  the 
declaration  is  a  nuisance,  and  it  Is  such  a 
nuisance  as  the  city  had  power  to  abate. 

All  "  wrongs  which  arise  from  the  unrea- 
sonable, UD warrantable  or  unlawful  use  by  a 
person  of  his  own  property,  real  or  personal, 
working  an  obstruction  of  or  injury  to  a  right 
of  another,  or  of  the  public,  and  producing 
such  material  annoyance,  inconvenience,  dis- 
comfort or  hurt,  that  the  law  will  presume 
consequent  damage,"  are  nuisances  at  com- 
mon law. 

Wood,  Nuisances,  %  1. 

Common  law  is  "a  system  of  elementary 
principles,  «nd  of  general  judicial  truths 
which  are  contioually  expanding  with  the 
progress  of  society,  and  adapting  themselves 
to  the  gradual  changes  of  trade  and  commerce 
and  the  mechanical  arts,  and  the  exigencies 
and  usages  of  the  country." 

Pieree  v.  8wan  Point  Cemetery^  10  R  I. 
227,  14  Am.  Rep.  667;  Jaccb  v.  StaU,  8 
Humph.  496;  Hightower  v.  Fitzpatriek,  42 
Ala.  697. 

The  question  of  what  constitutes  a  nuisance 
is  one  of  law  fer  the  court. 

Wood,  Nuisances,  2d  ed.  g  82;  Taylor  v. 
Cumberland,  64  Md.  68,  64  Am.  Rep.  759. 

Coasting  on  the  public  streets  had  never 
been  decided  to  be  a  nuisance  until  in  Taylor 
V.  Cumberland,  ntpra,  so  held. 

8o  of  ice  OD  sidewalks. 

8ee  also  Com,  v.  Curtis,  9  Allen,  266;  Com, 
y.  Patch.  97  Mass.  221. 

Cattle  running  at  larg^e  are  dangerous  to  life 
and  limb,  being  provided  with  horns  and 
hoofs,  which  it  is  their  nature  to  use.  They 
are  subject  to  sudden  panics  and  become  un- 
controllable. They  are  easily  excited  to  anger, 
especially  by  the  color  red.  Thev  make  loud 
and  unseemly  noises.  They  soil  the  streets 
and  sidewalks  and  are  in  the  way  of  persons 

Sassing.  They  frighten  women  and  children, 
[odern  science  has  shown  that  cattle  area 
most  prolific  source  of  disease  amongst  men, 
and  that  they  assist  in  spreading  diseases  from 
man  to    man.    They  are  predatory  in  their 
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habits,  and  destroy  trees,  vegetables,  grass 
and  ornamental  shrubs.  The  sound  of  their 
bells  day  and  night  disturbs  rest,  and  tries  the 
nerves.  All  these  things  the  court  will  infer 
from  the  well-known  nature  of  the  animalii, 
and  they  are  alleged  in  the  declaration. 

Goodman  v.  Oay,  16  Pa.  188,  68  Am.  Dec. 
689;  Diekeon  v.  McCoy,  89  N.  Y.  401;  Barnes 
V.  Chapin,  4  Allen,  444,  81  Am.  Dec.  710. 

Even  in  the  case  of  domestic  animals  not 
known  to  be  dangerous  the  owner  is  liable  for 
damage  done  to  persons  or  property  bv  such 
animals,  when  they  are  negligently  allowed 
by  the  owner  to  go  where  they  have  no  right 
to  be;  for  instance  upon  the  gublic  streets. 

Qoodman  v.  Oay,  Dickeon  v.  McCoy,  and 
Barnes  v.  Chapin,  suvra;  Illidge  v.  Ooodwin,. 
6  Car.  &  P.  190;  Dill.  Mun.  Corp.  4th  ed.  g§ 
950,  951;  Kerwhacker  v.  Cleveland,  C.  di  G.  jR. 
Co,  8  Ohio  8t.  172,  62  Am.  Dec.  246. 

Messrs.  A.  A.  Doub  and  David  W* 
Sloan*  for  appellee: 

Where   the  power  to  prevent  cattle  from 
running  at  large  is  not  expressly  granted,  it 
presumed  that  it  was  intended  it  should  not 
hfi  6X6rcis£d 

Collins  V.  Haieh,  18  Ohio,  623,  61  Am.  Dec. 
465;  1  Dill.  Mun.  Corp.  4th  ed.  g  89.  endnotes/ 
St  Paul  V.  Laidler,  2  Minn.  190,  72  Am.  Dec 
89. 

Any  fair  and  reasonable  doubt  concerning 
the  existence  of  power  is  resolved  by  the 
courts  against  the  corporation,  and  the  power 
is  denied. 

1  Dill.  Man.  Corp.  g  89;  Pennsylvania  B, 
Co,  y.  Canal  Comrs,  21  Pa.  9;  Cooley,  Const. 
Lim.  pp.  228-282;  1  Kent,  Com.  606. 

A  charter  which  confers  upon  the  commoD 
council  full  power  and  authority  to  remove 
and  abate  any  nuisance  injurious  to  public 
health  or  safety,  etc.,  does  not  confer  upon 
the  council  the  exclusive  jurisdiction  to  deter- 
mine what  constitutes  a  nuisance,  but  only  au- 
thorizes the  abatement  of  that  which  is  in  fact 
a  common  nuisance. 

Bennessy  v.  8t.  Paul,  87  Fed.  Rep.  666;  1 
Dill.  Mun.  Corp.  g  874,  and  note;  Collins  v. 
Hatch,  supra;  Wood,  Nuisances,  p.  828; 
Arkadelphia  v.  Clark,  62  Ark.  28. 
Where  a  city  council  passed  an  ordinance 
forbidding  the  running  at  large  of  cattle  in  its 
streets,  but  subsequently  suspended  its  opera- 
tion indefinitely,  one  who  is  gored  by  a  cow 
running  at  large  in  the  streets  has  no  cause 
of  action  against  the  city. 

Dill.  Mun.  Corp.  ^  960;  Bivers  y.  Augusta, 
66  Ga.  876,  88  Am.  Rep.  787. 

The  power  to  remove  nuisances  from  the 
streets  could  only  apply  to  animals/eres  natures, 
and  would  not  apply  to  horses,  oxen,  cows^ 
sheep,  swine,  etc. 

Van  beaten  y.  Lyke,  1.  N.  T.  616,  49  Am. 
Dec.  846;  Twigg  v.  Byland,  62  Md.  886,  60 
Am.  Rep.  226. 

Municipal  corporations  are  not  liable  for 
failure  to  pass  ordinances  which  are  discre- 
tionary. 

Wilson  y.  New  Tork,  1  Denio,  696,  48  Am. 
Dec.  719. 

Such  animals  are  not  per  se  nuisances,  but 
are  subject  only  to  such  regulation  as  munici- 
pal authorities  may  determine. 

KOiey  v.  Milwaukee,  18  Wis.  80. 
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Boydt  •/.,  deliyered  the  opinion  of  the 
ooart: 

The  appellant  sued  the  appellee  for  in- 
juries sustained  by  her  by  being  homed, 
tossed,  thrown  down  and  trampled  upon  by 
a  cow  which  attacked  her  while  she  was 
walking  along  a  lane  or  street  of  Frostburg. 
The  defendant  demurred  to  the  declaration 
and  the  demurrer  was  sustained  by  the  court 
below  and  judgment  entered  for  the  defend- 
ant. From  that  judgment  this  appeal  was 
taken  and  we  are  therefore  to  inquire  into  the 
legal  sufficiency  of  the  declaration,  and  de- 
termine whether  the  facts  therein  stated, 
which  are  admitted  by  the  demurrer,  giye  the 
plaintiff  a  right  of  action. 

It  is  alleged  that  the  defendant  was  by  its 
charter  vested  with  control  over  all  the 
streets,  lanes,  and  alleys  of  Frostburg,  and 
with  full  power  to  provide  by  the  passage 
and  enforcement  of  ordinance  for  the  comfort, 

good  order,  health,  and  safety  of  all  the  in- 
abitants  of  said  town  residing  within  the 
limits  and  passing  along  and  over  its  streets, 
lanes,  and  alleys,  and  with  power  to  prevent 
and  remove  all  nuisances  in  said  town,  and 
to  shield  and  protect  said  inhabitants  there- 
from; that  the  said  town  is  laid  off  into 
streets  and  alleys,  contains  between  four  and 
five  thousand  inhabitants,  and  is  compactly 
built,  so  that  there  is  a  great  deal  of  travel 
and  walking  on  said  streets  and  alleys. 

It  is  further  averred  that  larse  numbers  of 
horses,  cows,  hogs,  and  horned  cattle  wore 
turned  loose  and  permitted  to  run  at  large 
upon  the  streets  unattended  during  the  day 
and  night,  by  means  of  which  ^said  stock, 
and  particularly  said  cows  (they  being  armed 
with  dangerous  horns  and  equipped  with  an- 
noying bells)  became  a  common  nuisance  and 
a  source  of  great  annojrance  and  dancer  to 
persons  passine  along  said  streets  and  alleys, 
and  particularly  so  as  to  women  and  children, 
who  were  attacked  and  frightened  by  said 
stock,  whereby  the  safetv  and  comfort  of  the 
inhabitants  and  the  good  order  of  said  town 
were  destroyed,  and  whereby  the  same  became 
and  (at  the  time  of  the  grievances  hereinafter 
set  out)  was  a  common  and  notorious  nuisance 
and  a  constant  source  of  dangerous  discomfort 
to  the  inhabitants  of  said  town.  *' 
It  is  then  charged  that  by  reason  of  the 

Jowers  contained  m  the  charter  it  became  the 
uty  of  tibe  defendant  to  pass  and  enforce 
ordinances  to  abate  or  prevent  said  nuisance 
and  to  prevent  said  animals  from  running  at 
large  and  require  their  owners  to  keep  them 
off  the  streets,  unless  attended  by  some  person 
in  charee  thereof,  but  that  the  aefeiidant  un- 
mindful of  its  duty  negligently  and  wrong- 
fully failed  and  refused  to  pass  any  such  or- 
dinances for  the  preventing  and  abating  of 
said  nuisance,  and  negligentiv,  willfully, 
and  wrongfully  refused  to  take  any  steps 
whatever  to  prevent  said  stock  and  trouble- 
some and  dangerous  animals  from  running  at 
larse  on  saia  streets,  and  that  while  said 
nuisance  still  continued  plaintiff  was  walk- 
ing on  a  street  or  lane  of  said  city,  using  due 
care  and  caution,  and  was  attacked  by  one 
of  the  said  cows  and  homed  cattle,  so  by  the 
said  defendant  negligently  and  wrongfully 
allowed  and  perantted  to  be  at  large  upon 
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the  said  streets  and  was  violently  homed, 
tossed,  thrown,  and  trampled  upon,  etc.  The 
injuries  sustained  by  the  plaintiff  are  then 
set  out  in  detail  showing  that  both  of  her 
arms  were  broken,  her  side  torn,  and  that  she 
was  otherwise  seriously  and  pennanently  in- 
jured. 

If  the  defendant  can  be  held  responsible  in 
any  case  to  one  lawfully  using  Its  streets  for 
injuries  inflicted  by  a  cow  running  at  large, 
the  allegations  in  this  declaration  are  cer- 
tainly sufficient  to  entitle  the  plaintiff  to  re- 
cover, if  she  can  sustain  them  by  competent 
proof.  In  determining  whether  the  defend- 
ant is  so  liable  we  will  consider: 

1.  Has  the  mayor  and  city  council  of 
Frostburg  power  under  its  charter  to  prevent 
stock  from  running  at  large  within  the  cor- 
porate limits? 

2.  If  it  has  such  power,  what  are  the  con- 
sequences of  its  neglect  or  failure  to  do  so? 

Article  1,  section  144,  of  the  Code  of  Pub- 
lic Local  Liaws  authorizes  the  mayor  and  city 
council  of  Frostburg  to  pass  such  ordinances, 
not  contrary  to  law,  as  they  may  deem  benefi- 
cial to  Uie  town ;  gives  the  power  to  remove 
nuisance  and  obstructions  upon  the  streets, 
lanes,  and  alleys  and  to  ordain  and  enforce 
all  ordinances,  rules,  and  regulations  neces- 
sary for  the  peace,  good  order,  health,  and 
safety  of  the  town,  and  of  the  people  and 
property  therein,  and  authorizes  them  to  im- 
pose fines,  forfeitures,  or  imprisonment  for  the 
violation  of  any  ordinances  of  the  town. 

These  powers  are  in  subetance  the  same  as 
those  of  the  charter  of  the  citjr  of  Cumber- 
land, which  were  passed  upon  in  the  case  of 
TayUyr  v.  Cumberland,  64  Md.  68,  64  Am. 
Rep.  759.  This  court  there  held  that  the  de- 
fendant was  authorized  and  required  under 
its  charter  to  prevent  persons  from  coasting 
on  the  streets,  if  it  could  do  so  by  ordinary 
and  reasonable  care  and  diligence,  and  de- 
clared such  use  of  the  streets  to  be  a  nuisance. 
There  was  no  special  authority  given  in  the 
charter  of  Cumberland  to  prevent  coasting  on 
the  streets,  but  the  power  of  the  city  to  do 
so  was  not  only  not  questioned,  but  was  ex- 
pressly recognized  in  that  case.  If  a  muni- 
cipality can  without  express  powers  in  its 
charter  prohibit  the  use  of  its  streets  for 
coasting,  why  should  it  not  have  the  power 
to  prohibit  the  use  of  them  bv  horses,  cows. 
hogs,  and  horned  animals  "during  both  the 
night  and  in  daytime,  and  at  all  times,  and 
on  Sundays,"  at  it  is  alleged  in  the  declara- 
tion, especially  when  the  cows  are  **  armed 
with  dangerous  horns  and  equipped  with  an- 
noying bells?  It  is  difficult  to  imagine  a 
condition  of  things  more  calculated  to  in- 
juriously affect,  if  not  destroy,  **the  peace, 
good  order,  health,  and  safety  of  the  town 
and  of  the  people,  and  of  the  property  there- 
in," than  that  described  in  the  aeclaration. 

It  is  true  that  the  decisions  are  not  uniform 
as  to  wliether  what  is  called  "the  general 
welfare  clause,"  usually  contained  in  char- 
ters, authorizes  municipal  corporations  to 
restrain  domestic  animals  from  running  at 
large,  but  many  of  them  so  hold.  See  15 
Am.  &  Eng.  Encyclop.  Law,  p.  1188,  and 
note,  where  a  number  of  thera  will  be  found 
collected  together. 
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There  can  be  no  good  reaion  assigned  why 
it  should  not,  unless  there  be  some  statute 
laW|  or  some  other  provision  of  the  charter 
Inconsistent  with  such  construction.  In  those 
cases  in  which  it  is  held  that  municipal  cor- 
porations cannot,  without  special  authority, 
J>ass  and  enforce  ordinances  of  this  character, 
t  will  generally  be  found,  upon  examination 
of  them,  that  it  is  by  reason  of  some  statute 
or  other  special  clause  that  would  not  apply 
to  the  case  under  consideration.  For  ex- 
ample, in  the  case  of  OoUiiu  y.  Hatch,  18 
Ohio,  528,  51  Am.  Dep.  465,  so  much  relied 
on  by  the  learned  counsel  for  the  appellee, 
the  court  said  that  an  ordinance  to  restrain 
horses,  cattle,  swine,  etc.,  from  running  at 
laree,  oould  not  be  adopted  under  the  general 
welfare  clause,  as  it  would  be  in  contraven- 
tion of  the  general  laws  of  that  state  which 
Allowed  BUiSk  animals  to  run  at  large.  Is  it 
to  be  said  that  the  owners  of  horses,  cows,  and 
other  animals  can  turn  them  loose  in  the  pub- 
lic streets  of  a  town  such  as  described  in  the 
declaration,  and  the  authorities  have  no  means 
to  prevent  it  unless  the  legislature  has  given 
them  express  power. 

It  is  not  necessary  to  determine  whether 
domestic  animals  can  be  impounded  and 
forfeited  without  express  authority  being 
given  in  the  charter,  but  with  powers  as  broad 
as  those  in  the  charter  of  aefendant  there 
would  seem  to  be  no  valid  reason  why  it 
could  not  pass  and  enforce  ordinances  pro- 
hibiting stock  from  running  at  large  and  im- 
posing penalties  for  the  violation  of  them. 
If  the  owners  of  cows  and  horses  tied  them 
Along  the  public  streeto  of  Frostburg,  so  as 
to  interfere  with  the  free  passage  of  people 
having  the  right  to  use  the  streets,  it  could 
not  be  successfully  contended  that  the  au- 
thorities were  without  remedy.  Why,  then, 
should  they  be  permitted  to  turn  them  loose, 
thereby  not  only  obstructing  the  free  and 
proper  use  of  the  streets,  but  permitting  them 
to  wander  over  the  sidewalks  to  frighten,  and 
possibly  injure,  women  and  children. 

It  was  contended  by  the  appellee  that  it  is 
customary  in  this  state  to  grant  special 
powers  to  such  municipal  corporations  as  de- 
sired to  prevent  stock  from  running  at  large, 
And  hence  when  it  is  omitted  from  a  charter 
the  presumption  is  that  it  was  not  intended 
by  the  legislature  that  such  power  should  be 
exercised.  We  do  not  think  that  such  a  con- 
clusion can  properly  be  drawn.  Various 
reasons  might  be  given  for  such  omission. 
Borne  of  those  municipalities  may  have  been 
«o  disturbed  by  animals  running  at  large  that 
they  wanted  to  emphasize  that  power  to  re- 
strain them,  or  they  may  have  thought  it 
safest  to  include  such  power  to  avoid  any 
quest!  (Ml. 

In  the  brief  for  appellee  certain  towns  are 
named  which  have  the  power  expressly 
granted  them  to  prevent  cattle  from  running 
At  large,  and  It  is  stated  that  Hagerstown, 
Frederick,  and  others  have  no  such  power  con- 
ferred on  them.  It  would  seem  to  be  a  most 
unreasonable  construction  to  place  upon  Uie 
Action  of  the  legislature  to  say  that  inasmuch 
AS  it  has  grant^  this  express  power  to  some 
towns  of  the  state,  but  has  omitted  it  in  the 
charters  of  Hacerstown  and  Frederick,  there- 
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fore  these  two  cities,  which  are  among  the 
largest  in  the  state,  were  intended  by  the 
legislature  to  be  prohibited  from  exercising 
such  powers.  There  may  be  no  such  provis- 
ion in  the  charter  of  Baltimore  city,  vet  it 
would  scarcely  be  claimed  that  it  could  not 
prohibit  stock  from  running  at  large  under 
the  general  powers  vested  in  it. 

The  object  of  such  a  provision  as  the  gen- 
eral welfare  clause  is  to  cover  those  cases  not 
specifically  designated.  It  would  be  impos- 
sible to  enumerate  in  detail  in  a  charter  of 
ordinary  length  all  the  powers  that  a  cor- 
poration could  exercise.  The  very  effort  to 
name  them  all  might  exclude  some  that  were 
omitted  but  would  have  been  authorized 
under  the  general  welfare  clause  if  an  attempt 
had  not  been  made  to  itemize  them.  Ws 
think  it  clear  that  the  defendant  has  the 
power  under  its  charter  to  pass  and  enforce 
ordinances  to  prevent  stock  from  running  at 
large  within  its  limito  and  that  the  condition 
of  affairs  described  in  the  declaration  is  a 
nuisance  of  such  character  as  should  be  abated 
for  the  peace,  good  order  and  safety  of  the 
people  and  property  of  the  town. 

It  becomes  necessary  therefore,  to  consider 
the  second  inquiry  above  suggested,  namely, 
what  are  the  consequences  oi  the  neglect  or 
failure  of  the  defendant  to  exercise  its  pow- 
ers. We  have  been  referred  to  a  number  of 
authorities  outeide  of  this  state  to  the  effect 
that  a  municipality  is  not  liable  for  the  in- 
juries sustained  bv  reason  of  its  failure  to 
abate  a  nuisance  although  it  has  power  to  do 
so.  But  that  is  no  longer  an  open  question 
in  this  state.  It  was  said  In  MarriotVs  (kue, 
9  Md.  174,  that  when  a  statute  conferred  a 
power  upon  a  corporation  to  be  exercised  for 
the  public  good  the  exercise  of  the  power  is 
not  merely  discretionary  but  imperative  and 
the  words  "power  and  authority,''  in  such 
case  may  be  construed  '^  duty  and  obi  igation.  ** 
It  was  there  held  that  the  city  of  Baltimore 
was  required  to  pass  ordinances  sufficient  to 
reach  tne  exigencies  of  the  case  and  was 
bound  to  see  that  they  were  enforced. 

Mason,  J.,  in  delivering  the  opinion  in 
that  case  said,  ''The  people  of  Baltimore  in 
accepting  the  privileges  and  advantages  con- 
ferred by  their  charter  took  them  subject  to 
the  burthens  and  restrictions  which  were 
made  to  accompany  them  under  the  same 
charter.    One  of  those  burdens  was  the  obli- 

fation  to  keep  the  citv  free  from  nuisances. 
I  disregard  of  the  obligations  thus  imposed 
would  be  attended  with  the  same  conse- 
quences which  would  result  to  the  individual 
at  common  law  were  he  to  disregard  his  ob- 
ligations to  the  community  in  these  particu- 
lars. As  the  duty  is  the  same  in  a  corpora- 
tion as  an  individual,  so  are  the  consequences 
the  same  for  ite  disregard. "  On  page  175  the 
court  quotes  with  approval  from  the  case  of 
PitUburah  v.  Orier,  22  Pa.  65,  50  Am.  Dec. 
65 :  **  It  is  no  matter  whether  that  duty  (re- 
moving a  nuisance)  remains  unperformed  be- 
cause it  had  no  ordinances  on  the  subject  or 
because  having  ordinances  it  neglected  to  en- 
force them.  The  responsibilities  of  a  cor- 
poration are  the  same  in  either  case. " 

In  Taylor's  Cau,  iupra,  it  was  held  that 
the  corporation  was  under  an  obligation  to 
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exercise  for  the  public  good  the  powers  con- 
ferred OD  it  by  its  charter  to  prevent  nuisances 
and  to  protect  persons  and  propertj^.  So, 
whateyer  may  be  the  law  elsewhere  it  is  well 
settled  in  this  state  that  a  corporation  hay- 
in  e  such  powers  must  exercise  them,  and  is 
ordinarily  liable  for  its  failure  to  do  so  to 
any  person  who  has  received  special  damage 
therefrom,  who  is  not  himself  in  fault.  Of 
course,  as  was  said  in  Taylor* s  Case,  if  it  use 
ordinary  and  reasonable  care  and  diligence 
to  prevent  the  nuisance,  its  duty  is  dis- 
charged and  it  is  relieved  from  responsibil- 
ity, and  a  vigorous  effort  to  enforce  its  ordin- 
ance on  the  subject  would  fulfill  its  duty  in 
this  respect. 

The  declaration  alleges  that  defendant 
** negligently  and  wrongfully  failed  and  re- 
fused to  pass  any  such  ordinances  for  pre- 
venting and  abating  said  nuisance,  and  neg- 
ligently, willfully  and  wrongfully  refused  to 
take  any  steps  whatever  to  prevent  said  stocli 
and  troublesome  and  dangerous  animals  from 
running  at  larffe  on  said  street.**  Now,  if 
it  be  true,  as  is  alleged  in  the  declaration 
and  admitted  by  the  demurrer,  that  women 
and  children  had  been  attacked  and  frightened 
by  these  animals  thus  running  at  large  in  the 
streets,  it  would  seem  clear  it  was  the  duty 
of  the  defendant  to  take  some  steps  to  prevent 
it.  It  was  certainlv  its  duty  to  prevent  such 
a  condition  of  affairs  as  Is  described  in  the 
declaration. 

But  the  main  difficulty  in  this  case  is  to 
determine  how  far  the  defendant  is  respon- 
sible for  such  an  injury  as  that  complained 
of  by  plaintiff.  It  is  well  settled  that  the 
owner  of  a  domestic  animal  is  ordinarily  not 
responsible  for  injuries  inflicted  bv  it  unless 
it  IS  of  a  ferocious  or  vicious  disposition, 
accustomed  to  bite  or  attack  mankind,  and  he 
knows  that  it  has  such  disposition  or  vicious 
propensity.  "The  gist  of  the  action  is  the 
keeping  of  the  animal  after  knowledge  of  Its 
mischievous  propensities,'*  and  it  is  incum- 
bent upon  the  owner  to  see  that  no  injury  is 
done  by  it.  There  is  another  class  of  cases 
in  which  owners  have  been  held  liable,  with- 
out proving  knowledge  by  them,  on  the 
ground  that  the  animals  were  wronff fully  in 
the  places  where  they  did  the  miscnief.  It 
has,  for  example,  been  held  that  the  owner 
of  a  horse  who  permits  it  to  go  at  large  in 
the  streets  of  a  populous  city  is  answerable 
for  a  personal  injury  done  by  it  to  an  indi- 
vidual without  proof  that  he  knows  the  horse 
is  vicious.  The  owner  had  no  right  to  turn 
the  horse  loose  in  the  streets.  Goodman  v. 
Gay,  15  Pa.  188,  58  Am.  Dec.  589 ;  Decker  v. 
Gammon,  44  Me.  822,  69  Am.  Dec.  99 ;  Dick- 
ton  V.  McCoy, %Q  N.  Y.  401 ;  Barnes  v.  Chap- 
in,  4  Allen,  444,  81  Am.  Dec.  710.  This 
last  case  places  the  liability  on  the  eround 
that  the  owner  was  in  fault  in  permittfn^  his 
mare  to  go  at  large  on  the  highway  without 
a  keeper.  See  also  Mosier  v.  BecUe,  48  Fed. 
Rep.  858,  in  which  it  was  held  that  in  an 
action  for  personal  injury  caused  by  defend- 
ant's cow  it  was  not  necessary  to  allege  sci- 
enter when  it  was  alleged  that  the  injury  was 
committed  while  the  cow  was  negligently 
permitted  by  defendant  to  trespass  on  plain- 
tiff's premises. 
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In  the  case  now  under  consideration,  if  the 
owner  of  the  cow  negligently  or  willfully 
permitted  her  to  go  at  large  on  the  streets  of 
Frostburg,  he  was  in  fault  and  was  liable 
for  injuries  done  by  her  to  persons  lawfully 
using  the  streets.  Let  as,  therefore,  apply 
these  principles  and  determine  how  for  the 
defendant  is  liable.  We  have  already  said 
that  the  defendant  had  the  power,  and 'it  was 
its  duty,  to  prevent  such  a  condition  of  affairs 
as  the  ifieclaration  alleges  existed  at  the  time 
of  the  iujury.  Of  course,  the  ringing  of 
cow  bells,  frightening  women  and  children, 
and  other  things  alleged,  which  were  annoy- 
ing and  injurious  to  the  public  at  large,  da 
not  give  the  plaintiff  a  right  of  action.lia  she 
can  only  recover,  if  at  all,  for  special  id- 
juries  sustained  by  her.  Those  special  in- 
juries were  not  sustained  by  the  ringing  of 
cow- bells,  etc.,  but  by  the  attack  of  this 
particular  cow.  These  other  matters  are  rel- 
evant, however,  to  our  inquiry,  because  they 
arc  of  such  character  as  must  likely  have 
brought  this  nuisance  to  the  attention  of  the 
authorities,  and  hence  reflects  upon  their 
duty  to  abate  tlie  nuisance.  In  Taylor's  Case 
it  would  not  have  been  contended  that  if  the 
sled  which  struck  him  had  been  the  only  one 
coasting  on  the  streets  of  Cumberland,  the 
defendant  would  have  been  liable. 

It  was  because  coasting  had  been  carried 
on  to  such  an  extent  that  the  city  authorities 
were  calkd  upon  to  stop  it  as  a  nuisance  and 
something  dangerous  to  those  lawfully  using 
the  strccis.  So  in  this  case,  if  horses,  cows, 
ho^s  and  horned  cattle  were  permitted  by  the 
town  authorities  to  run  at  large  as  alleged  in 
the  declaration,  they  were  called  upon  to  put 
a  stop  to  it.  If,  however,  this  cow  that  in- 
jured the  plaintiff  was  on  the  street  without 
any  fault  of  the  owner,  then  no  blame  can 
attach  to  the  defendant,  and  it  would  not  be 
liable,  for  it  would  not  do  to  hold  a  munic- 
ipal corporation  to  a  stricter  liability  for  in- 
juries done  by  domestic  animals  than  the 
owners  themselves  wolild  be  held  o.  Nor 
would  the  defendant  be  liable  unless  it  could 
have  prevented  this  cow  from  running  at 
large  by  the  use  of  ordinary  care  and  dili- 
gence. 

If  the  cow  was  at  such  place  and  for  such 
short  time  as  it  could  not  have  been  discov- 
ered by  the  defendant's  officers  by  the  use  of 
reasonable  care  and  diligence  before  it  at- 
tacked plaintiff,  then  the  defendant  would 
not  be  liable,  unless  the  cow's  running  at 
large  can  be  attributed  to  the  failure  of  de- 
fendant to  pass  and  enforce  ordinances  to 
prevent  stock  from  running  at  large. 

Of  course,  if  the  plaintiff  is  shown  to  be  in 
fault,  another  defense  would  arise.  Wliether 
or  not  the  plaintiff  can  prove  sucli  facta  aa 
will  entitle  her  to  recover,  can  only  be  de- 
termined at  a  trial  of  the  case,  but  we  think, 
the  allegations  in  the  declaration  are  suffi- 
cient to  require  the  defendant  to  plead,  and 
therefore  the  demurrer  should  have  been  over- 
ruled. For  these  reasons  we  must  reverse  thft 
judgment. 

Judffmeni  reversed  and  new  trial  atoarded. 
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A  hirer  of  personal  propertj'  under  an 
agreement  to  return  it  at  the  expiration  of  the 
lease  in  as  irood  condition  as  when  taken,  U9ual 
wear  excepted,  is  not  liable  for  its  loss  by  fire 
without  his  faulL 

(April  8, 180S.) 

APPEAL  by  defendaDt  from  a  Judgment  of 
the  District  Court  for  Mahaska  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
oover  the  value  of  certain  property  which  had 
been  rented  by  plaintiff  to  defendant  and  was 
accidentally  destroyed  by  fire  during  the 
period  of  rental.    Rnerted, 

Statement  by  GiTen,  J.: 

Action  upon  a  written  contract,  as  fol- 
lows: ''This  indenture,  made  and  entered 
into  this  17tb  day  of  January,  1891.  wit- 
nesseth,  that  the  said  first  party  lease  to 
second  party  the  following  described  per- 
sonal property,  to  wit,  one  saw  rig,  com- 
plete, from  the  first  day  of  February,  1891, 
to  the  first  day  of  February,  1892,  Inclusive. 
.     .     .    And  the  said  second  party  agrees  to 

Say  first  party,  as  rent  for  the  same,  eight 
ollars  and  thirty- three  cents  ($8.88)  per 
month,  in  advance.  .  .  .  Second  party 
further  agrees  to  keep  a  competent  man  to 
run  same,  and,  at  the  expiration  of  the  time 
mentioned  in  this  lease,  to  give  first  party 
peaceable  possession  of  said  personal  prop- 
erty, by  returning  the  same  to  Seevers'  Man- 
ufacturing Company's  shops,  in  Oskaloosa, 
In  as  good  condition  as  it  now  is,  usual  wear 
excepted.  Thomas  Seevers.  0.  Qabel.  C. 
Brown."  Plaintiff  alleges  that  defendants 
have  failed  to  pay  any  part  of  the  rent, 
wherefore  he  asks  to  recover  $100,  with  in- 
terest. He  also  alleges  that  defendants  failed 
to  return  said  property,  as  required  by  the 
contract,  wherefore  he  asks  to  recover  $400 
damages.  Defendants  answered,  admitting 
the  contract,  and  alleging  that  in  the  night- 
time, on  or  about  the  &th  day  of  June,  1891, 
said  property  was  destroyed  by  fire;  that 
said  fire  was  the  result  of  accident  or  in- 
ceudiurism,  and  was  not  on  account  of  any 
negligence  or  want  of  care  on  defendants* 
part.  Other  allegations  of  the  answer  are 
not  material  to  the  question  to  be  considered. 
Plaintiff  replied,  denying  irenerally  the  al- 
legations of  the  answer.  The  case  was  tried 
to  a  jury,  and  a  verdict  and  judgment  for 
plaintiff  for  $198.88,  including  $147.12  dam- 
eges.  No  question  is  made  on  this  appeal 
as  to  the  rent. 

NOTX.— The  above  case  boldlnflr  in  effect  that  a 
liirer  of  proiierty  with  a  ireoeral  agreement  to  re 
turn  it  in  good  order  is  not  an  Insurer  airainst  its 
destruction,  falls  within  the  subject  of  intervening 
impossibility  to  perform  as  a  release  from  obliffa- 
tion  to  perform  a  contract,  as  to  which,  see  noU  to 
8t«wart  V.  Stone  (M.  T J 14  L.  B.  A.  ^as. 

«7L.R.A. 


Mesin.  Bolton  A  McCoy  for  appellants. 
Messrs.  Seevers  A  Seevers,  for  appel- 
les. 

OiTeiit  •/.,  delivered  the  opinion  of  Uu 
court: 

1.  The  record  before  us  shows  that  no  tran- 
script of  the  reporter's  notes  of  the  evidence 
in  this  case  was  filed  with  the  clerk  of  the 
district  court  until  after  this  appeal  was 
taken,  and  appellee  had  filed  an  amended 
abstract  denying  appellants'  abstract,  and 
alleging  and  showing  that  the  evidence  had 
not  been  preserrod  as  required.  Appellee 
contends  tliat,  as  the  evidence  is  not  before 
this  court,  we  cannot  consider  the  errors  as- 
signed by  appellants  on  the  giving  and  re- 
fusing of  instructions.  The  instructions 
given,  which  are  complained  of,  clearly  re- 
late to  a  matter  of  law  involved  In  the  case, 
as  shown  by  the  pleadings  independent  of 
the  evidence.  It  Is  a  question  of  the  con- 
struction that  should  be  given  to  the  written 
contract  sued  upon  and  admitted.  Other  er- 
rors assigned  cannot  be  considered,  in  the 
absence  of  the  evidence  duly  preserved  and 
authenticated. 

d.  The  question  to  be  considered  is  whether 
the  court  erred  In  giving  the  following  in- 
structions :  ^  (8)  Evidence  has  been  offered 
tending  to  prove  that  during  the  term  of  the 
lease  the  property  leased  by  the  plaintiff  to 
the  defendants  was  injured  by  fire.  Defend- 
ants' contention  is  that  the  fire  terminated 
the  contract  of  lease,  and  released  the  defend- 
ants from  all  liability,  excepting  for  the 
rent  that  had  accrued  up  to  the  date  of  the 
fire.  (4)  You  are  instructed  that  this  would 
be  true,  but  for  the  terms  of  the  contract  it- 
self, which  provide  that  'the  defendants,  at 
the  expiration  of  the  time  mentioned  in  the 
lease,  were  to  return  the  said  property  in  as 
good  condition  as  It  now  is,  usual  wear  ex- 
cepted,' and  this  clause  imposes  upon  the 
defendants  the  obligation  or  returning  the 
property  notwithstanding  the  fire.  It  they 
have  failed  to  do  so,  then  plaintiff  will  be 
entitled  to  recover  damages,  measured  by 
the  rule  hereinafter  given.  ^  Appellants  com- 
plain of  that  part  of  the  instructions  that 
states  that  the  clause  of  the  contract  quoted 
**  imposes  upon  the  defendants  the  obligation 
of  returning  the  property  notwithstanding 
the  fire,"  or  to  respond  to  damages.  They 
cite  authorities  as  to  the  different  kinds  of 
bailments,  and  the  care  required  of  bailees, 
and  contend  that  under  this  contract  they  are 
not  liable  for  injury  to  the  property  occur- 
ring without  their  fault.  There  is  no  ques- 
tion of  negligence  involved  in  this  inquiry. 
The  instructions  complained  of  are  grounded 
upon  the  assumption  that  the  property  was 
injured  without  fault  on  the  part  of  appel* 
lants.  Appellee  concedes,  as  do  the  instruc- 
tions, that  appellants  would  not  be  liable, 
in  the  absence  of  the  express  contract  with 
respect  to  the  return  of  the  property.  He 
contends,  and  correctly  so.  that  the  liability 
which  the  law  would  imply  in  the  absence 
of  contract  may  be  enlarged  by  oontracL 
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His  claim  is  that  tinder  this  contract  the  ap- 
pellants are  absolutely  bound  to  return  the 
property,  or,  in  case  of  its  unavoidable  loss 
or  injury,  to  respond  in  damages.  In  the 
absence  of  a  contract  the  law  would  imply 
a  promise  on  the  part  of  appellants  to  return 
the  property  at  the  expiration  of  the  term 
in  as  good  condition  as  when  received,  or- 
d i nary  wear  and  decay  excepted .  Aside  from 
naming  a  place  to  which  the  property  was 
to  be  returned,  this  is  just  what  the  parties 
have  expressed  in  their  contract.  Surely, 
appellants'  liability  is  not  enlarged  by  ex- 
pressing in  the  contract  just  what  the  law 
would  nave  implied ;  yet  it  is  not  claimed 
that  appellants  would  be  liable  under  the 
implications  of  the  law.  That  a  place  is 
named  to  which  the  propertv  was  to  be  re- 
turned does  not  enlarge  appellants'  liability. 
The  sole  contention  is  whether,  under  that 
part  of  the  contract  quoted  in  the  instruc- 
tions, appellants  are  bound  to  return  the 
property,  or  to  respond  in  damages,  notwitb- 
Btanding  its  destruction  by  fire  without  fault 
on  their  part.  It  is  simply  a  question  as  to 
the  proper  construction  of  this  contract. 
Appellee  cites  the  rule  that  **  where  the 
party,  by  his  own  contract,  creates  a  duty 
or  charge  upon  himself,  he  is  bound  to  make 
it  good,  notwithstanding  any  accident  or  de- 
lay by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  contract. "  Our 
inquiry  is  whether  the  appellants  did,  by 
this  contract,  create  the  duty  or  charge  upon 
themselves  to  return  the  property,  or  respond 
in  damages  in  case  of  its  unavoidable  de- 
struction. If  they  did  so,  the^  are  liable; 
otherwise,  not.  We  will  be  aided  in  this 
inquiry  by  referring  to  the  construction  given 
by  the  courts  to  similar  contracts.  Among 
the  many  cases  that  mi^ht  be  cited,  we  refer 
to  the  following :  In  JfeEven  v.  Steamboat 
Sangamon,  22  Mo.  188,  a  barge  was  hired 
by  the  defendant  under  an  agreement  that  it 
was  "to  be  delivered  in  good  order,  the  usual 
wear  and  tear  excepted."  The  barge  was 
destroyed  by  ice,  and  it  was  held  that  the 
steamboat  was  not  liable,  on  the  contract, 
for  the  nondelivery  of  the  barge.  In  Young 
V.  BruceBy  5  Litt.  (Kv.)  824,  the  contract 
was  for  the  litre  of  a  slave  "until  said  25th 
of  December,  1819,  to  be  returned,  well 
clothed,  at  tliat  ti-me. "  Defendants  answered 
that  the  slave  was  drowned  by  inevitable 
accident,  without  fault  of  theirs,  whereby 
they  were  prevented  from  returning  him. 
The  court  held  that  it  was  not  the  intention 
of  the  parties  that  the  defendants  should  be 
responsible  for  the  death  of  the  slave  with- 
out fault  on  their  part,  and  that  the  de- 
murrer was  properly  overruled.  In  Harria 
V.  JMchoUu,  5  Muni.  488,  the  contract  was 
for  the  hire  "of  four  negro  fellows  the  pres- 
ent year,  who  are  to  be  returned,  well 
clothed,  on  or  before  the  25th  of  December. " 
Defendant  answered  that  before  the  expira- 
tion of  the  time  one  of  the  negroes,  without 
fault  on  defendant's  part,  departed  this  life. 
The  court  held  that  if  the  covenant  could  be 
considered  "  as  a  covenant  to  return  the  negro 
in  question,  as  well  as  to  secure  the  payment 
of  the  money  due  for  his  hire,  it  ought  not 
to  be  considered  as  a  covenant  to  insure  luch 
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return  in  the  event  which  has  happened.* 
In  Maggort  v.  RanAofrgtr,  8  Leigh,  582.  the 
plaintiff  leased  to  the  defendant  certain  real 
estate,  upon  which  there  was  a  gristmill  and 
carding  machine,  defendant  a^eeing  "to 
return  the  said  property  with  all  its  appur- 
tenances." The  mill  and  cardinir  machine 
were  destroyed  by  fire  accidentally,  or  by 
some  unknown  incendiary.  It  was  held  that 
the  contract  was  distinguishable  from  those 
wherein  the  party  covenants  to  keep  in  or- 
der, and  that  the  tenant  was  not  bound  to 
rebuild.  In  y9arrwr  v.  Jlitehins,  5  Barb. 
666,  the  defendants  bound  themselves,  "at 
the  expiration  of  the  lease,  to  surrender  up 
possession  of  the  premises  in  the  same  condi- 
tion they  were  in  at  the  time  of  making  the 
lease,  natural  wear  and  tear  excepted."  The 
court,  after  a  thorough  and  extended  consid- 
eration of  the  subject,  held  that  the  tenanta 
were  not  bound  to  put  up  new  buildings  in 
the  places  of  those  destroyed  by  fire,  distin- 
guishing  the  case  from  those  wherein  cove- 
nants to  repair  are  made.  In  Wainscott  y. 
Silfsen,  18  Ind.  497,  it  was  held  that  a  tenant 
is  not  answerable,  in  the  absence  of  an  ex- 
press agreement,  for  the  destruction  by  acci- 
dental fire  of  buildings  occupied.  This  case 
is  clearly  distinguishable  from  those  where- 
in there  is  an  agreement  to  keep  leased  prop- 
erty in  repair.  There  are  many  cases  hold- 
ing that  under  contracts  containing  such  a 
covenant  the  tenant  was  bound  to  restore  the 
buildings,  if  they  were  destroyed  by  fire. 
See  Damd  v.  Byan,  47  Iowa,  642;  Tan 
Wormer  v.  Orane,  61  Mich.  868,  47  Am. 
Rep.  582. 

Appellee  cites  and  relies  upon  the  case  of 
Drake  v.  White,  117  Mass.  10,  and  Hartey 
V.  Murray,  186  Mass.  377.  In  the  first  case 
the  contract  was  as  follows:  "Received  of 
John  E.  Drake  one  Morris  &  Ireland  fire- 
proof safe,  which  we  promise  to  deliver  the 
same  to  said  Drake,  or  its  equivalent  in 
money,  on  payment  of  a  certain  note  signed 
by  said  Drake. "  The  property  was  destroyed 
without  fault  of  the  defendants.  The  court 
says :  "  In  the  present  case  the  parties  have 
reduced  their  contract  to  writing,  and  have 
omitted  to  attach  to  the  defendants'  liability 
for  the  property  any  limitation  whatever. 
On  the  contrary,  their  express  promise  is  to 
do  one  or  the  other  of  two  things,— cither  to 
return  the  property  specifically,  or  to  pay  for 
it  in  money."  The  conclusion  is  based  upon 
this  expressed  agreement.  In  this  case  we 
have  no  agreement  to  return  the  property  or 
its  equivalent  in  money.  In  the  other  case, 
defendant  rented  a  piano,  and  agreed  "  to  re« 
turn  it  in  as  good  order  as  when  received, 
customary  wear  and  tear  excepted."  The 
piano  was  injured  by  inevitable  accident. 
The  court  sajrs :  "  This  case  fal Is  fully  with- 
in the  decision  in  Drake  v.  White,  eupnu 
Indeed,  the  mention  in  the  contract  now  be- 
fore us  that  customary  wear  and  tear  are  ex- 
cepted from  the  defendant's  agreement  fur- 
nishes an  additional  reason  for  holding  thai 
injury  from  inevitable  accident  is  not  ex- 
cepted." In  our  opinion  those  cases  are 
clearly  distinguishable  from  each  other.  la 
the  former  the  property  was  delivered  as  se- 
curity for  the  payment  of  a  debt,  under  a» 
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ezprets  agreement  that  it,  or  its  value  in 
money,  should  be  returned  on  payment  of  the 
debt.  That  was  a  contract  to  be  absolutely 
liable ;  but  not  so  in  the  latter  case,  nor  in 
this  one.  We  have  quoted  the  entire  opinion 
in  the  latter  case,  which  Is  grounded  solely 
upon  the  former,  through  a  misapprehension, 
we  think,  of  what  was  decided  In  the  former. 
While  it  is  identical  with  this,  as  to  the 

Suestion  inyolyed,  we  do  not  think  it  is  en- 
tled  to  weight  as  authority,  nor  do  we  think 
that  the  exception  expressed  in  that  or  in  this 
contract  is  any  reason  for  hold  ins  the  appel- 
lants liable  for  loss  from  inevitable  accident. 
Inquiring,  as  we  do,  for  the  intention  of  the 
parties  with  respect  to  the  return  of  this 
property,  we  cannot  beliove  that  either  party 
understood  himself  as  standing  as  an  insurer 
to  the  other.  The  plaintiff  agreed  to  furnish 
the  property  for  use  for  one  year,  in  return 
for  the  rent  to  be  paid.  It  would  hardly  be 
claimed  that  plaintiff  is  Ruilty  of  a  breach 
of  this  contract  by  failing  to  furnish  the 


property  for  use,  because  of  its  destruction 
without  fault  on  his  part;  yet  it  does  not 
seem  that  the  destruction  of  the  property 
should  be  a  termination  of  this  contract  as 
to  one  party  more  than  to  the  other.  Plain- 
tiff's obligation  to  furnish  the  property  for 
use  is  quite  as  explicit  as  is  defendants'  ob- 
ligation to  return  it.  There  was  no  adequate 
consideration  moving  to  the  defendants,  as 
insurers  of  the  property.  The  use  and  the 
rent  were  equivalent.  Therefore,  defendants 
would  have  nothini;  for  this  extraordinary 
liability. — a  liability  that  should  not,  and. 
we  think,  would  not,  be  left  to  doubtful 
construction,  if  intended,  but  would  be 
plainly  expressed  in  the  contract.  We  are 
of  the  opinion  that  the  defendants  are  not  li- 
able, under  this  contract,  for  the  destruction 
of  the  property  without  fault  on  their  part, 
and  therefore  that  the  court  erred  in  giving 
the  instructions  complained  of. 
Eeversed, 
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T.  I.  GREENSTREET,  AppU, 

V. 

Ada  THORNTON. 

(00  Ark.  809.) 

A  decree  baeed  on  a  eummoiie  ag^iiet 
a»  dead  man  who  Is  named  as  the  owner  of 
property,  the  sale  of  which  is  sought  for  an  as- 
aeflsment  for  an  improvement,  la  of  no  validity 
whatever,  do  matter  bow  the  summooa  was 
posted  or  published,  althouirh  such  notice  in  case 
'Of  unknown  owners  might  be  sufficient. 

(March  28, 180&) 

APPEAL  by  defendaot  from  a  Judgment  of 
the  Circuit  Court  for  Sebastian  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  4A 
firmed. 

Ada  Thornton  a  minor  owned  certain  prop- 
erty in  Ft.  Smith.  An  assessment  for  street 
improvement  was  made  against  it  which 
was  not  paid  and  a  suit  was  brought  by  the 
board  of  improvement  to  collect  the  assess- 
ment; the  assessment  and  suit  were  sgainst 
George  Thornton,  father  of  Ada  Thornton, 
who  had  been  dead  for  several  years.  The 
summons  was  issued,  and  being  returned  not 
found,  a  copy  was  sfBxed  to  the  property  and 
published  as  required  by  the  statute  in  cases 
where  defendant  is  not  found.  Upon  these 
services  a  decree  was  rendered  condemning  the 
property  to  be  sold  and  Greenstreet  purchased 
at  the  sale.  In  doe  course  he  received  a  deed 
for  the  property  and  this  suit  is  brought  to 
cancel  such  deed. 

Nora.— The  suffioiency  of  constructive  service 
of  process  to  sustain  Jurisdiction  for  personal  judg- 
ment  is  the  subject  of  a  note  to  Moyer  v.  Bucks 
and.)16L.B.A.2Bl. 

For  general  requisites  of  Jurisdiction,  see  note  to 
Bbores  v.  Hopper  (Mass.)  11 L.  B.  A.  806. 
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Further  facts  appear  in  the  opinion. 

Mr,  Joseph  In.  BUllt  for  appellant: 

The  provision  requiring  suit  to  be  brought 
against  the  owner  of  the  land  does  not  mean 
that  it  must,  in  order  to  render  the  Judgment 
valid,  be  brought  against  the  real  owner,  but 
it  means  that  suit  must  be  brought  against  the 
person  appearing  by  the  registry  of  deeds  to 
be  the  owner  in  the  absence  of  a  showing  to 
the  contrary. 

Vance  V.  Oorrigan,  78  Mo.  94. 

If  it  were  necessary  to  go  into  questions  of 
actual  ownership,  the  landtazed  would  indeed 
be  in  a  precarious  condition,  since  changes  of 
ownership,  either  real  or  simulated,  would 
render  the  collection  of  a  tax  difficult,  iif  not 
impractical. 

Merrick  v.  Butt,  15  Ark.  881:  Warthen  ▼. 
Rateliffe,  4St  Ark.  880. 

Authority  over  the  land  owner  was  acquired 
by  the  filing  of  the  complaint  stating  that  taxea 
were  due  on  this  particular  tract,  and  by  pub- 
lication of  the  required  notice,  which  took  the 
plsce  of  ordinary  process  to  bfing  the  parties 
into  court. 

MeCarter  v.  Neil,  60  Ark.  188. 

This  suit  is  collateral  attack,  and  cannot 
be  maintained. 

Williamson  T,  Jft7nm#.  49  Ark.  336;  Bopdy. 
Eoane,  49  Ark.  897;  Doyle  v.  Martin,  65  Afk. 
87. 

Greenstreet  was  an  innocent  purchaser  un- 
der this  decree,  and  should  be  protectcKl  as 
such. 

Boyd  V.  Boane,  wpra. 

No  valid  defense  is  offered  to  the  original 
proceedings. 

State  V.  BiU,  60  Ark.  468. 

The  statute  requires  that  a  valid  defense  be 
shown  before  the  statutory  action  wiU  lie  for 
the  vacation  of  the  judgment  complained  of. 

Sand.  &  H.  Dig.  §§  4199,  4200;  State  v. 
BiU,  supra;  Chamblin  v.  Beppy,  64  Ark.  689; 
Boyd  V.  Boane,  supra. 
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Mr.  T.  W«  N«  Boone,  for  appellee: 

It  is  essential  that  jurisdiction  should  have 
attached  during  the  defendant's  life;  and  if 
the  action  is  co1nmenc^d  against  one  already 
dead  the  Judgment  will  be  absolutely  void  for 
want  of  Jurisdiction. 

1  Black.  Judgm.  %  208;  Orodey  ▼.  Button, 
96  Mo.  196;  WtUiafM  y.  Hudson,  98  Mo.  524; 
Bd&inger  y.  Chouteau,  20  Mo.  89;  Stafford  ▼. 
Fiieer,  82  Mo.  898;  Harness  v.  Cravens  (Mo.) 
Dec.  22,  1894;  Loring  ▼.  Folger,  7  Gray,  605. 

Where  property  is  taken  under  statutory  au- 
thority in  derogation  of  common  law  every 
requisite  of  the  statute  having  a  semblance  of 
benefit  to  the  owner  must  be  complied  with  or 
(ha  proceedings  will  be  ineffectual. 

Coolev,  Const.  lim.  5th  ed.  p.  646. 

A  void  Judgment  is  subject  to  a  collateral 
impeachment. 

Orimmett  v.  Askew,  48  Ark.  151;  Qraham  v. 
Apeneer,  14  Fed.  Rep.  608;  Dovms  v.  Allen,  22 
Fed.  Rep.  805;  Citiuns  Bank  v.  Brock,  28 
Fed.  Rep.  21. 

Riddiek*  J.^  delivered  the  opinion  of  the 
court: 

The  question  before  us  is  whether  the  decree 
for  the  sale  of  the  lot  of  Ada  Thornton  was  of 
any  validity.  The  proceedings  were  regular, 
except  that  instead  oi  Ada  Thornton,  the  owner 
of  the  lot,  being  made  a  party.  George  Thorn- 
ton, a  dead  man,  was  named  as  defendant.  It 
fa  contended  by  counsel  for  appellant  that  this 
is  a  proceeding  in  rem,  that  by  virtue  of  the 
same  the  court  obtained  Jurisdiction  over  the 
lot  in  question,  and  that  its  decree  is  not  void, 
and  not  subject  to  collateral  attack.  Mr.  Black, 
In  his  work  on  Tax  Titles,  speaks  of  suits  to 
collect  delinquent  taxes  as  ''proceedings  quasi 
in  rem."  Black,  Tax  Titles,  §  167.  Judge 
Smith  in  McCarter  v.  Neil,  50  Ark.  188,  says 
that  such  proceedings  are  substantially  actions 
in  rem.  But  the  fact  that  an  action  of  this 
kind  partakes  of  the  nature  of  an  action  in  tern 
does  not  dispense  with  the  necessity  of  notice. 
Cooley,  Const.  Lim.  6th  ed.  496.  Discussing 
this  question,  Judge  Work,  in  his  book  "Courts 
and  Their  Jurisdiction"  (page  50),  says:  *  'The 
proceedings  may  be  purely  against  the  thing, 
in  which  case  it  is  sometimes  said  that  the  pro- 
ceeding is  against  all  the  world,  and  the  notice 
must  necessarily  be  general.  Under  such  a 
notice,  any  and  all  persons  who  claim  any  in- 
terest in  the  property  are  called  upon  to  assert 
such  claims;  and,  if  they  do  not,  their  interests 
are  cut  off  or  made  subservient  to  the  decree 
rendered."  A  general  notice  of  this  kind  was 
required  by  what  is  known  as  the  "Overdue 
Tax  Law,  and  it  was  of  such  a  notice  that 
Judge  Smith  was  speaking  in  the  case  of 
McCarter  v.  Neil^  supra,  cited  by  counsel, 
when  he  said  that  in  such  proceedings  "all 
persons  are  presumed  to  be  parties."  It  would 
not  do  to  suppose  that  he  used  this  language  in 
reference  to  any  other  than  those  actions  in 
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which  all  parties  having  or  claiming  an  intercsl 
are  notified  to  come  K>rward  and  defend  the 
same,  "for  the  extent  of  a  decree's  effect  is 
measured  by  the  notice."  "If  the  notice  is 
limited  to  certain  persons,  made  parties  to  the 
action,  the  decree  is  binding  upon  the  rights  of 
such  parties  only."  Wapies,  Proc.  in  Rem. 
g  628;  Work,  Courts,  50;  Cooley,  Const.  Lim. 
g496. 

There  is  only  one  contingency  in  which  a 
general  notice  is  authorized  by  the  statute  in 
proceedings  of  this  kind,  and  that  is  when  the 
owner  of  the  property  is  unknown.    Thot  fart 
must  be  alleged  in  the  complaint,  and  the  suit 
proceeds,  so  says  the  statute,  "as  an  action  in 
rem  against  the  property."    Summons  issues 
against  the  unknown  owner  of  the  particular 
properly,  and  service  is  had  by  aflSxing  a  copy 
of  the  same  to  the  property  and  by  publication. 
In  such  a  case,  the  notice  is  general  to  the  un- 
known owner,  whoever  he  may  be,  and,  if  the 
summons  is  served  In  the  manner  required,  all 
parties  must  take  notice,  for  it  includes  all 
who  have  an  interest  in  the  propertjr.    But,  aa 
before  stated,  this  general  notice  is  only  al- 
lowed where  the  owner  of  the  property  is  un- 
known,  and  that  fact  alleged  in  the  complaint 
Sand.  &  H.  Dig.  §§  5344-5846.    Where  it  is 
not  alleged  that  the  owner  is  unknown,  and 
the  proceedings  are  against  a  certain  person 
named  as  defendant  and  alleged  to  be  the 
owner  of  the  property,  then,  whether  there  be 
actual  service  upon  him,  or  only  constructive 
service  in  the  manner  designated  by  the  statute, 
it  is  a  notice  to  him  only,  and  the  decree  affects 
only  his  interest  in  the  land,  whatever  it  may 
be,  and  no  one  else  is  bound  by  it.    The  de- 
fendant named  in  this  proceeding  was  dead, 
and  the  decree  based  on  a  summons  against 
him,  it  matters  not  how  it  was  posted  or  pub- 
lished, was  of  no  validity  whatever.     Oroslejf 
V.  Hutton,  98  Mo.  196;    Williams  v.  Hudson, 
98  Mo.  524.    The  contention  of  appellant  that 
the  decree  in  question  cannot  be  made  the 
subject  of  a  collateral  attack  is  not  well  taken, 
for  the  decree  is  void.     *'A  void  judgment  or 
decree  is  a  mere  nullity,  and  has  no  force, 
either  as  evidence  or  by  way  of  estoppel." 
Black,  Judgm.  §  585;  Freem.  Judgm.  |  117; 
Paul  v.  Willis,  60  Tex.  269;  Ckiin  v.  Ooda,  84 
Ind.  209;  GJiicago  db  A,  R,  Co.  v.  Summers, 
118  Ind.   10;  Sidensparker  v.  Sidensparker,  52 
Me.  481,  88  Am.  Dec.  527;  HaAn  v.  EeUy,  84 
Cal.  891,  94  Am.  Dec.  748. 

But  we  need  not  discuss  that  question  here, 
for  judgments  are  only  binding  on  the  parties 
and  privies  to  the  litigation.  The  appellee, 
Ada  Thornton,  was  not  a  party  to  the  proceed- 
ing to  sell  this  lot,  and  neither  she  nor  any 
one  else  is  bound  by  this  decree,  rendered  in  a 
proceeding  begun  and  prosecuted  against  a 
dead  man. 

We  think  that  t?ie  decree  of  the  ehanceUar 
was  right,  and  it  is  (nfflrmed. 
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STATE  of   Ohio,  ex  rel.  JobD   E.  RICH- 
ARDS, AityOen,, 

V, 

Catj  of  CmCINNATL 


(. 


.Ohio. 


•1.  Ab  MBendad  seetloii  of  a  sftatute 
talEes  tlie  place  of  the  oriifinal  flectioiit 

and  must  be  ooostrued  with  refereooe  to  the 
other  aectioiis,  and  they  with  reference  to  it;  the 
whole  statute,  after  the  amendment,  has  the  same 
effect  as  if  re-enacted  with  the  amendment,  and 
hence,  an  unconstitutional  statute  may  be 
Amended  into  a  constttutional  one  so  fhr  as  its 
future  operation  Is  conoemed,  bv  remoTin^  its 
objectionable  provisions,  or  supplying  others,  to 
conform  It  to  the  requirements  of  the  constitu- 
tion. 
S.  Tlie  Aet  of  Apiil  18*  1898*  ••  amended 
AprU  84,  IMS,  authorising  cities  of  the  first  rrade 
of  the  first  class  to  annex  contiipious  municipali- 
ties of  other  grades  and  classes,  Is  a  subsisting 
and  constitutional  law. 

8.  Itlsnotawalldol^eetioBtotlieetat. 
atOff  or  to  annejoition  under  it»  that  a  mu^ 
nldpal  corporation  may  be  so  annexed  without 
the  consent  of  its  couetltuted  authorities,  or  of 
Its  inhabitants;  nor,  that  the  taxable  property 
within  such  municipality  will  become  subject  to 
taxation  for  the  payment  of  previously  incurred 
indebtedness  of  the  dty  to  which  the  annexation 
•faallbemada. 

*Headnotesby  the  Oourt. 


4*  TIm  statute  does  not  require  that*  at 
the  election  held  to  determine  whether 
annexation  shall  be  made*  the  question 
be  so  submitted  that  the  electors  of  each  muni- 
cipality sought  to  be  annexed  may  vote  for  or 
against  its  annexation;  nor  is  it  essential  to  the 
annexation  that  a  majority  of  the  votes  cast  by 
the  electors  of  any  such  municipality  shall  be  in 
flavor  of  it.  The  question  to  be  voted  upon  Is 
whether  all  of  the  municipalities  included  in  the 
proceed! Dg  shall  be  annexed,  when  it  Is  sought  to 
annex  more  than  one,  and  the  proposition  Is 
deemed  carried  if  a  majority  of  the  aggregate 
vote  oast  be  In  favor  of  annexation. 

(March  £8. 1808w> 

APPLICATION  for  e  writ  of  quo  warranto 
to  determine  by  what  right  defendaiii  waa 
exercising  the  franchise  of  annexing  contig- 
uous territory  and  to  prevent  It  from  ezerc& 
ing  such  franchiie.    Btfueed^ 

Statement  by  WilUame*  J,: 

The  petition  alleges  that  the  defendant^ 
which  18  the  only  city  of  the  first  grade  of 
the  first  class  in  this  state,  has  instituted,  and 
is  about  to  carry  to  completion,  proceedings 
to  extend  its  corporate  limits  by  annexation, 
so  as  to  include  the  contiguous  villages  of 
Riverside,  Westwood,  Olifton,  Avondale, 
and  Linwood,  and  claims  the  right  to  do  so, 
under  and  by  virtue  of  an  act  or  the  general 
assembly,  passed  April  18,1898,  entitled  ''An 


Koxa— PDiMT  0/  UQiidaturt  to  annex  UrriUify  to 

fiwnfo^NiHtlas. 

fBestdes  the  attempts  whlob  have  been  made  to 
overthrow  the  action  of  municipal  corporatlous  in 
•nnortng  territory  under  delegated  power,  and 
which  will  not  be  directly  cbosidered  in  this  note, 
the  cases  are  quite  numerous  in  which  the  author- 
ity of  the  legislature  itself  to  cbaage  municipal 
bcnindnrios  ban  been  directly  questioned  or  at  least 
l>A9Pcd  upon.  These  attacks  come  from  two  direc- 
tion". First  on  the  part  of  the  municipality  itself 
and  eecoo'l  on  the  part  of  individuals  who  are  in 
eome  way  affected  by  the  change.  So  far  as  the 
rights  of  the  municipality  itself  are  concerned,  the 
power  of  the  letrislature  has  always  been  held  to  be 
absolute  in  the  absence  of  some  constitutional  pro- 
vMon  directly  controlling  the  matter,  and  such 
provisions  are  few.  The  grounds  for  attack  by  in- 
dividuals are  somewhat  more  numerous  and  have 
In  some  quarters  been  more  scccessful,  although 
in  a  great  majority  of  the  cases  the  action  of  the 
legislature  has  been  implied. 

Poioer  OS  againet  tminlef pcrfltir. 

In  Stone  v.  Charlestown,  114  Mass.  S14,  the  court 
in  oonsideriog  the  validity  of  the  aooezation  of 
certain  towns  to  the  city  of  Boston  said,  the  power 
to  alter  the  boundaries  of  couotles,  towns,  and 
cities  into  which  the  territory  of  the  common- 
wealth has  been  divided  for  political  and  municipal 
purposes  is  an  inherent  attribute  of  the  legislature 
to  be  exercised  according  to  its  own  views  of  pub- 
lic expediency  unless  restrained  by  express  consti- 
tutional provisions. 

In  Ghsleabnrg  v.  HawUnson,  75  111.  US,  the  oourt 
to  paasiDff  upon  the  question  of  the  power  of  the 
legislature  to  delegate  to  the  courts  the  right  to 
alter  the  boundaries  of  municipal  corporatioos. 


says  '*that  the  authorities  are  all  In  favor  of  the 
proposition  that  the  legislature  may  alter  the 
boundaries  of  mnnlcipal  corporations  at  pleasure. 

In  Laramie  County  Comrs.  v.  Albany  County 
Oomrs.,  IB  n.  8. 807, 28  L.  ed.  6S8,  the  conrt  In  decid* 
ing  that  a  portion  might  properly  be  cut  off  from  a 
county,  says,  unlesa  the  constitution  otherwise 
provides  the  legislature  has  authority  to  extend  or 
limit  the  boundaries  of  such  corporations  or  even 
abolish  them  altogether  In  the  legidative  discre- 
tion. And  the  same  rule  was  applied  In  Bagle  v* 
Beard,  88  Ark.  187. 

The  legislature  may  properly  annex  territory  to 
a  town  for  the  purpose  of  forming  a  taxing  district 
to  further  the  raising  of  a  tax  for  local  improve- 
ments. Henderson  v.  Jackson  County,  8  McGrary, 
61I&. 

So  fitf  as  public  and  municipal  franchises  and 
existence  of  municipal  corporations  are  concerned, 
the  legislature  may  exercise  over  them  exclusive 
control  and  may  constitutionally  enlarge,  restrict» 
or  even  destroy  their  municipal  existence.  Mont- 
pelier  v.  East  Montpelier,  S9  Yt  U,  S7  Am.  Deo. 
7ML 

As  against  the  municipality  itself,  its  boundaries 
may  be  changed  at  the  pleasure  of  the  legislature. 
Morford  v.  Unger,  9  Iowa,  8S;  Ham  v.  Sawyer,  88 
Me.  87. 

The  legislature  has  absolute  oontrol  over  munci- 
pal  corporations  to  create,  change,  modify,  or 
destroy  them  at  pleasure.  People  v.  Wren.  5  lUL 
260;  Coles  v.  Mndfson  County,  1  111.  120, 12  Am.  Dec 
164:  Grady  v.  Lenoir  County  Comrs.  74  N.  C.  lOt; 
Greenleaf  v.  Trustees  of  Twp.^No.  41  N.  R.  14  B.,  28 

ni.28e. 

In  MoCormick  v.  St.  Louis,  f.  M.  ft  8.  R.  Co..  20 
Mo.  A  pp.  640,  It  is  said  that  the  power  of  the  legis- 
lature at  the  time  of  passing  the  Act  of  May  16, 
iH6n,  contracting  the  boundaries  of  a  town,  to  ez- 


mUKA. 
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5Sw  also  27  L.  R.  A.  751 ;  29  h.  R.  A.  445:  ;w  L.  H.  A.  .">70:  .U  L.  K.  A.  ISO;  M 
L.  R.  A.  580;  33  L.  R.  A.  392,  638;  39  L.    U.  A.  214. 
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act  to  authorize  cities  of  the  first  grade  of  the 
first  class  to  annex  contiguous  municipal  cor- 
porations of  otiier  grades  or  classes  lying 
within  any  county  containing  such  cities  of 
the  first  grade  of  the  first  class, "  and  an  act 
amendatory  thereof,  passed  April  24,  18d8. 
The  first- mentioned  act  reads  as  follows : 

''Section  1.  Be  it  enacted  by  the  General 
Aieembly  of  the  State  of  Ohio:  That  any  city 
of  the  first  grade  of  the  first  class  shall  have 
the  power  to  annex  to  its  present  corporate 
limits  any  contiguous  municipal  corporation 
or  corporations  of  other  grades  or  classes 
situate  in  the  county  containing  such  city  of 
the  first  grade  of  the  first  class,  upon  com- 
pliance with  the  terms  and  conditions  here- 
inafter recited. 

*'Sec.  2.  That  any  such  city  of  the  first 
grade  of  the  first  class  desiring  to  annex  any 
contiguous  municipal  corporation  or  corpora- 
tions of  other  grades  or  classes,  lying  within 
the  county  containing  such  city  shall,  hy  its 
board  of  legislation,  pass  an  ordinance  de- 
claring such  intention  and  describing  the 
municipal  corporation  or  corporations  which 
it  desires  to  annex ;  and  it  shall  be  the  duty 
of  the  mayor  of  such  city  of  the  -first  grade 
of  the  first  class  seeking  such  annexation,  to 
cause  such  ordinance  to  be  published  once  a 
week  for  four  consecutive  weeks  in  two  news- 

f capers  published  and  of  general  circulation 
n  the  county  ;  and  if  there  be  any  objections 
to  or  remonstrances  a^inst  the  proposed  an- 
nexation the  same  shall  be  filed  with  the  clerk 
of  the  board  of  legislation  of  such  city,  and 
the  clerk  shall  present  the  same  at  the  next 


regular  meeting  of  such  board  of  leglalation ; 
and  such  board  i^all  hear  all  objections  and 
remonstrances  and  finally  determine  the  same 
by  ordinance. 

**  Sec.  8.  That  if  said  board  of  legislation 
after  such  hearing  determines  in  favor  of  such 
annexation,  then  the  mayor  of  such  city  of 
the  first  grade  of  the  first  class,  and  also  the 
mayors  of  the  different  municipal  corpora- 
tions sought  to  be  annexed,  shall  each  cause 
their  separate  proclamations  to  be  issued,  as 
in  the  case  of  municipal  elections,  notifying 
the  Qualified  voters  oi  their  respective  muni- 
cipalities of  the  time  and  place  of  the  hold- 
ing of  an  election  to  determine  whether  such 
municipal i ties  shall  be  so  annexed.  The  time 
for  such  election  shall  be  fixed  by  the  ordi- 
nance of  the  board  of  legislation  determining 
in  favor  of  such  annexation,  and  ^all  be  not 
less  than  thirty  days  after  tlic  passage  of  such 
ordinance.  Before  such  annexation  shall  be 
deemed  to  have  carried,  it  shall  have  received 
a  majority  of  all  votes  cast  upon  such  prop- 
osition. Such  election  shall  be  conducted  in 
the  same  manner  as  is  now  by  law  provided 
for  the  conduct  of  municipal  elections  in 
such  cities  and  municipal  corporations,  re- 
spectively, except  that  no  additional  registra- 
tion shall  be  required.  The  form  of  the 
ballots  to  be  used  at  such  election  shall  be 
determined  by  the  board  of  elections  of  such 
county. 

"Sec.  4.  That  it  shall  be  the  duty  of  the 
iudges  of  election  to  return  the  result  to  the 
board  of  elections  for  such  county,  and  it 
shall  be  the  duty  of  such  board  to  ascertain 


tend  or  oontraot  the  limitB  of  towns,  was  absolute 
and  not  subject  to  any  Judiolai  controL 

In  Darby  v.  Sharon*  112  Pa.  SB,  the  oourt  hi  con- 
■Iderlnflr  the  vaUdlty  of  the  annexation  to  one 
county  of  territory  formerly  beloniring  to  another, 
assumes  as  a  premise  that  the  leffislature  may  by 
appropriate  general  laws  either  enlarge  or  oon- 
traot the  boundaries  of  municipalities;  may  con- 
solidate several  Into  one  or  divide  one  into  several. 

In  the  absence  of  express  coDstitntional  prohibi- 
tion, territory  may  be  lawfully  detaofaed  from  one 
municipality  and  added  to  another.  Metcalf  v. 
tttato,  4»  Ohio  St  686:  Town  of  Milwaukee  v.  aty 
of  Milwaukee,  18  Wis.  06;  State  v.  Lake  City,  fSi 
Minn.  404;  Teaulet*s  Suooession,  28  Ja.  Ann.  42; 
Dare  County  Oomrs.  v.  Currituck  County  Comrs. 
05  N.  C.  180. 

In  CooUdge  v.  Brookllne,  114  Mass.  608,  the  court 
held  that  a  town  had  no  right  to  its  territorial 
limits  which  it  had  a  corporate  duty  to  defend  as 
against  the  action  of  the  sovereign  power,  so  that  It 
could  lay  a  tax  to  pay  the  expenses  of  the  defense. 
The  court  says  within  what  limits  a  particular  mu- 
nicipality shall  exercise  its  powers,  whether  it  shall 
be  divided.  Its  boundaries  changed,  or  its  territory 
annexed  to  another  municipality,  is  for  the  legis- 
lature in  the  absence  of  constitutional  restrictions 
to  determine.  The  change  in  the  boundaries  of  a 
town  or  its  annexation  to  another  may  seriously 
and  Titally  affect  the  interests  of  its  present  in- 
habitants and  be  repugnant  to  the  feelings  and 
wishes  of  a  large  majority,  but  they  cannot  use  the 
corporate  powers  of  the  town  to  enable  them 
to  oppose  the  change  anif  thereby  impose  burdens 
upon  the  tex-payer,  when  the  town  has  no  corpo- 
rate duty  imposed  or  implied  by  law. 

It  was  likewise  held  that  a  town  cannot  raise 
money  to  oppose  the  division  of  its  territory  by  the 
legislature,  in  Westbrook  v.  Deerlng,  68  Me.  28L 
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Power  as  Oi/ainst  the  inhabUanU  of  the  town. 
In  Mount  Pleasant  v.  UeckwiLh,  100  D.  8.  514,  85 
L.  ed.  009,  the  court  in  determining  the  liability  of 
a  town  for  the  debts  of  another  town  which  had 
been  annexed  to  it,  says,  power  exists  in  the  legis- 
lature not  only  to  fix  the  boundaries  of  such  a  mu- 
nicipality when  incorporated  but  to  enlarge  or  di- 
minish it  subsequently,  without  the  consent  of  the 
residents  by  annexation  or  set-off  unless  restrained 
by  the  constitution,  even  against  the  remonstrance 
of  every  property  holder  and  voter  within  the 
limits  of  the  original  municipality.  Propcvty  set 
off  or  annexed  maybe  beneflted  or  burdened  by 
the  change  and  the  liability  of  the  residents  may 
be  Increased  or  diminished,  but  the  question  in 
every  case  is  entirely  within  the  control  of  the 
legislature,  and  if  no  provision  is  made  every  one 
must  submit  to  the  will  of  the  state  as  expressed 
through  the  legislative  department* 

In  considering  the  question  of  the  oonstitution- 
aiity  of  the  annexation  of  a  village  to  m  city,  the 
court  said,  the  annexation  may  increase  or  it  may 
decrease  the  taxes  of  those  owning  property  sit- 
uated within  the  limits  of  the  village  or  city,  it 
may  or  it  maj  not  subject  property  within  such 
limits  to  pre-existing  indebtedneas.  In  any  event 
these  circumstances  constitute  no  legal  or  consti- 
tutional objection  to  annexation.  Objections  to, 
as  well  as  arguments  for,  annexation  based  upon 
such  supposed  increase  or  decrease  of  taxation 
rest  wholly  upon  grounds  of  expediency  and  do 
not  affect  the  legal  or  constitutional  rights  of 
either  municipality  or  of  the  residents  thereof. 
Valverde  v.  Bhattuok,  10  Colo.  10*. 

Aa  againet  owner  of  annezed  territory. 

The  effort  to  restrict  the  legislative  power  haa 
been  granted  on  behalf  of  the  owners  of  property 
which  was  taken  into  the  municipality.    The  olb- 
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the  result  of  Bucb  election  and  certify  the 
same  to  the  secretary  of  state  and  to  the  board 
of  legislation  of  the  city  seeking  the  annexa- 
tion. 

"*  8bc.  5.  That  if  such  election  shall  haye 
resulted  in  favor  of  such  annexation,  it  shall 
be  the  duty  of  the  mayor  of  such  city  to 
whose  limits  are  to  be  so  attached  such  mu- 
nicipality or  municipalities,  to  immediately 
notify  Uie  court  of  common  pleas  of  the 
county  containing  such  city  of  the  result  of 
such  election,  ana  thereupon  such  court  shall 
appoint  three  commissioners,  who  shall  be 
residents  of  such  county.  And  such  com- 
missioners shall  be  sworn  in  by  the  judge  of 
such  court  to  faithfully,  honestly  and  im- 
partially discharge  their  duties*  and  such 
commissioners'  compensation  shall  be  fixed 
by  such  court,  and  the  same  shall  be  paid 
out  of  the  general  fund  of  the  treasury  of 
the  city  making  such  annexation,  upon 
Touchers  to  be  issued  by  the  mayor  of  such 
city. 

**8bc.  6.  That  it  shall  be  the  duty  of  such 
commissioners  to  make  a  full  and  detailed 
account  of  the  indebtedness  due  by  each 
municipality  so  annexed  and  of  the  several 
school  districts  affected  by  such  annexation ; 
that  they  shall  also  report  what  number  of 
bonds  or  other  evidences  of  debt  have  been 
issued  by  each  corporation,  and  of  the  several 
school  districts.  That  such  commissioners, 
in  connection  with  the  sinkins  fund  trustees 
of  such  city  of  the  first  grade  of  the  first 
class,  shall  arrange  the  terms  and  conditions 
for  the  final  annexation  of  such  municipali- 


ties, and  report  the  same  to  said  court.  That 
whenever  their  report  shall  have  been  so 
made  and  approved  by  the  court  such  an- 
nexation shall  be  deemed  complete. 

**  Sbc.  7.  That  i  f  any  municipal ity  so  an- 
nexed shall  complain,  in  writing,  that  tba 
terms  and  conditions  for  such  annexation  are 
unjust  and  unfair  in  whole  or  in  part  towaros 
its  interests,  such  corporation  or  corporations 
shall  have  the  same  heard  by  the  court  ap- 
pointing such  commissioners.  That  such 
court  shair  have  the  power  to  modify  such 
report,  if  in  its  judgment  the  conditions  and 
terms  are  unfair  to  the  interest  complaining, 
but  shall  not  have  the  right  to  set  aside  the 
annexation  of  such  municipality  or  muni- 
cipalities to  such  city.  That  neither  an  ap- 
peal nor  writ  of  error  shall  be  allowed  to 
reverse  or  set  aside  such  final  decree  of  the 
court. 

*'Sec.  8.  That  whenever  the  terms  and 
conditions  of  such  annexation  shall  have 
been  completed,  the  commissioners  herein 
designated  shall  file  a  transcript  of  such 
terms  and  conditions  with  the  recorder  of 
such  county,  and  also  transmit  a  certified 
copy  of  the  same  to  the  secretary  of  state,  and 
the  same  shall  be  by  such  secretary  recorded 
in  his  said  office.  And  thereafter  such  ter- 
ritory and  municipalities  so  annexed  shall 
be  governed  b^  the  respective  boiffds  and 
officers  of  such  city  annexing  the  same.  Upon 
such  annexation,  the  boani  of  legislation 
shall  by  ordinance  provide  for  the  division 
of  such  annexed  municipality  or  municipali- 
ties into  wards,  and  thereafter  members  of  tha 


Jeotlon  in  such  oases  is  not  so  much  against  heioff 
made  a  part  of  the  muniolpaUty  as  against  bearing 
the  added  burden  oaused  thereby.  As  to  many 
kinds  of  corporations  whloh  are  sometimes  classed 
as  munieipalltleB,  suoh  as  counties  and  towaships, 
there  can  he  little  ground  for  objection  beoaose 
tlie  difference  in  burden  in  the  different  organlsa- 
tioos  Is  so  slight  that  it  must  be  practically  imma- 
terial in  which  one  property  Is  located.  But  when 
the  population  at  one  point  has  become  so  great  as 
to  require  special  and  expensive  forms  of  govem- 
mentjBO  that  it  is  inequitable  to  cast  the  burden  of 
It  upon  the  state,  county,  or  township  at  lanre,  and 
it  becomes  necessary  to  organise  a  special  govem- 
meot  for  such  center  of  population,  then  it  becomes 
very  material  to  the  indiyidoal  wliere  his  property 
is  situated. 

As  stated  in  a  New  York  case,  it  is  wrong  that  a 
few  should  be  taxed  for  the  benefit  of  the  whole, 
and  it  is  equally  wrong  that  the  whole  dionld  be 
taxed  for  the  benefit  of  the  few.  People  v.  Brook- 
lyn. 4  N.  Y.  410, 66  Am.  Dec.  »0. 

If  a  reason  for  erecting  city  and  village  govern- 
ments is  to  relieye  the  people  at  large  from  the  ex- 
pense of  goyeming  dense  centers  of  population,  it 
would  seem  especially  inequitable  to  Include  a 
small  parcel  of  property  situated  precisely  like 
that  for  which  relief  Is  demanded  within  the  lines 
devoted  to  the  municipiQlty  and  thereby  add  to  the 
burden  which  it  would  have  to  t)ear  In  case  there 
was  no  inoorporation  its  share  of  the  burden  taken 
off  from  the  other  property  of  its  class.  This  in- 
equity has  led  to  a  yery  determined  effort  to  have 
the  courts  set  the  matter  right 

JPnser  qf  eoHTt  to  control  l00(sl(itiire» 

There  is  a  very  great  uniformity  in  the  authori- 
ties to  the  effect  that  tiie  question  is  one  for  the 
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legislature  which  the  courts  have  no  power  to  con- 
troL 

The  propriety  of  aunexing  agricultural  lands  to 
a  municipality  rests  entirely  within  the  discretion 
and  under  the  control  of  the  legislature.  Wash- 
bum  V.  Osfakosh,  60  Wis.  458. 

The  decisioo  of  the  leidslature  as  to  the  necessity 
of  bringing  property  within  the  limits  of  the  mu- 
Dlcipality  is  not  subject  to  reylew  by  the  courts  at 
the  instance  of  an  aggrieved  tax-payer.  Madry  v. 
Oox,  78  Tex.  588. 

The  legislature  having  prescribed  a  certain  limit 
to  which  the  boundaries  of  a  city  may  be  extended 
without  expressing  any  qualiflcations.  the  right  to 
so  extend  them  results  without  regard  to  the  uso 
or  character  of  the  occupation  of  the  annexed  ter- 
ritory.  State  V.  Waxahachie,  81  Tex.  6S6. 

In  Edmunds  v.  Qooklns,  SO  lod.  477,  the  court 
seems  to  assume  the  power  of  the  legislature  to 
annex  territory  in  deciding  upon  the  validity  of 
annexation  proceedings  by  a  city  which  had  been 
validated  by  a  legislativeract. 

Fraud  cannot  be  imputed  to  the  legislature  in 
the  passage  of  an  act,  so  as  to  overthrowjL  Dayis 
v.  Point  Pleasant,  88  W.  Ya.  288. 

The  courts  cannot  declare  an  act  of  the  legisla- 
ture inyalld  on  the  sole  ground  that  it  is  repugnant 
to  natural  Justice  or  expediency.  People  v.  Flem- 
ing, 10  Colo.  668. 

The  legislature  has  power  to  enlarge  the  Hmits  of 
towns  and  cities  and  impose  taxes  for  all  the  pur- 
poses of  the  corporation.  The  question  whether 
the  benefits  resulting  from  the  extension  authorise 
the  burden  of  contributing  to  the  payment  of  ex- 
isting debt  is  one  for  the  legislature  to  determine 
in  annexing  new  territory.  Stoner  v.  Floumoy,  88 
La.  Ann.  850. 

The  question  of  the  annexation  of  territory  to  a 
town  is  not  one  for  the  courts.   Powers  v.  Wood 
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board  of  leK^slfttion  and  members  of  the  board 
of  education  of  a  school  district  affected  by 
such  annexation  shall  be  elected  in  the 
even  and  odd  numbered  wards,  respect!  velj, 
wheneyer  members  of  said  boards  for  the  e^en 
and  odd  numbered  wards,  respectively,  are 
elected  in  the  city  and  school  district  to 
which  such  annexation  is  made;  provided, 
that  at  the  first  annual  municipal  election 
held  after  such  annexation  members  for  the 
ward  in  snch.  annexed  territory  shall  be 
chosen  for  one  or  two  years,  as  the  case  may 
require,  so  that  the  terms  expire  whenever 
terms  of  existing  members  in  odd  and  even 
numbered  wards,  respectively,  expire. 

''Beg.  9.  That  all  officers  and  boards 
created  for  the  government  of  the  different 
municipal  corporations  so  annexed  to  such 
city  existing  before  such  annexation,  and  of 
the  several  school  districts  in  the  territory 
and  municipal  corporations  so  annexed  shall 
be  abolished  whenever  such  annexation  is 
complete ;  and  the  title  to  all  real  estate  and 
property  of  all  description  heretofore  vested 
In  such  municipal  corporations  so  annexed, 
and  in  the  several  school  districts  so  annexed, 
shall  be  by  this  act  transferred  to  such  an- 
nexing city  and  school  district  of  such  city, 
respectively. 

'^Sbg.  10.  That  all  acts  or  parts  of  acts 
Inconsistent  with  the  provision  of  this  act  are 
hereby  repealed. 

''Sec.  11.  This  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage." 

The  amendatory  act  re-enacts  the  first  sec- 
tion, omitting  the  word  **  present, "  snd  makes 
BO  other  change  in  the  statute. 


The  petition  avers  that  the  foregoing  atat- 
utes  are  unconstitutional,  and  that  the  de- 
fendant in  proceeding  to  make  the  annexation 
is  exercising  a  franchise  not  conferred  on  it  by 
law.  It  is  further  averred  that  the  proceed- 
ing is  not  in  conformitv  with  the  statute,  in 
that,  at  the  election  held  under  its  provisions, 
the  question  of  the  annexation  of  all  of  the 
villages  named  was  submitted  as  the  only  one 
to  be  voted  upon,  when,  it  is  claimed,  each 
village  should  have  been  allowed  to  vote 
upon  the  question  of  its  annexation,  and  a 
majority  of  the  votes  cast  by  its  electors  is 
necessary  to  authorize  its  annexation ;  and 
furthermore,  the  election  was  called  and  held 
in  each  of  the  villages  of  Riverside,  Clifton, 
and  Linwood,  against  the  protest  of  their  re- 
spective municipal  authorities.  A  large  ma- 
jority of  the  aggregate  vote  cast  was  in  favor 
of  the  annexation  of  all  the  villages,  and  a 
majority  of  the  vote  cast  in  Cincinnati,  and 
in  each  of  the  villages,  was  in  favor  of  it, 
except  that  cast  in  Clifton,  where  the  major- 
ity was  against  annexation.  The  petition 
prays  that  the  defendant  be  required  to  show 
Dv  what  authority  it  is  exercising  the  right 
claimed,  and  that  it  be  ousted  therefrom. 

The  defendant  pleads  the  statutes  referred 
to,  in  justification  of  its  action,  alleging 
that  the  proceeding  had,  up  to  the  time  of 
the  filing  of  the  petition,  has  been  regular, 
and  in  strict  accordance  with  their  provis- 
ions, and  claiming  under  them  the  right  to 
complete  Uie  annexation,  which  has  so  far 
progressed  as  to  call  for  the  appointment  of 
commissioners  as  provided  in  section  five  of 
the  statute. 


Oonnty  Oomra.  S  Ohio  St.  S86;  Blanohard  v.  Blssell, 
11  Ohio  St  96. 

The  propriety  of  annezloff  land  to  a  muDicipal 
oorporation  is  a  question  for  the  legislature. 
Weeks  v.  Milwaukee,  10  Wis.  248. 

The  expediency  of  the  extension  of  a  city*s  limits 
to  ezoluflively  for  the  legislature.  Wade  v.  Rich- 
mond, 18  Gratt  588. 

What  property  should  be  embraced  within  the 
munioipallty  and  whether  It  should  be  taken  for 
municipal  purposes  are  political  questions  to  be 
determined  by  the  law-nuUdng  power  and  an  at- 
tempt by  the  Judldary  to  revise  the  legislative  act 
would  be  a  nsurpation  of  power.  Norris  v.  Waco, 
07  Tex.  886b* 

There  are  a  few  expressions  tending  towards  an 
opposite  oonoluBion. 

There  are  limits  In  the  extension  of  boundaries 
of  municipalities,  beyond  which  the  legislature 
cannot  go.    Morford  v.  Unger,'8  Iowa,  82L 

In  Vestal  v.  Little  Rock,  11  L.  R.  A.  788, 64  Ark. 
an,  the  court  in  considering  the  action  of  a  city  in 
annexing  territory  consisting  of  farm  and  garden 
property  which  was  not  needed  for  city  use,  and 
the  annexation  of  which  would  subject  their  owners 
to  the  burdens  without  the  benefits  of  local  gov- 
ernment, states:  '^Courts  of  wisdom  and  learning 
have  upon  the  same  facts  in  the  protection  of  pri- 
vate rights  set  aside  the  solemn  acts  of  a  co-ordi- 
nate branch  of  government:"  and  continues:*' With- 
out oommitting  ourselves  to  the  entire  approval  of 
those  cases  we  cannot  In  the  exerdse  of  ordinary 
appellate  Jurisdiction  Ignore  the  considerations  of 
Justice  and  right  that  prompted  them,**— and  it  an- 
nulled the  action  of  the  city,  and  a  few  courts  have 
made  a  distinction  between  the  power  to  annex 
territory  and  that  to  tax  the  added  land. 

Thus  it  Is  held  that  courts  will  not  interfere  with 

t7L.R.  A. 


the  exerdse  of  the  power  to  extend  city  limits,  but 
they  will  restrain  municipal  taxation  where  prac- 
ticable in  cases  in  which  It  to  shown  that  the  pro- 
prietor of  the  property  taxed  cannot  be  benefited 
by  the  proximity  of  the  muoidpality.  Lang- 
worthy  v.  Dubuque,  18  Iowa,  271;  Durant  v.  Kauff- 
man,  84  Iowa,  101;  Deeds  v.  Sanborn,  26  Iowa,  419; 
Deiman  v.  Fort  Madison,  80  Iowa.  MS. 

And  in  Bvans  v.  Ooundl  Bluffs,  86  Iowa,  fliS,  ft  to 
said  cities  should  not  be  permitted  to  retain  lands 
within  their  limits  whioh  are  not  needed  for  city 
purposes  and  which  are  not  benefited  by  being 
within  the  oorporation. 

But  the  majority  of  the  courts  do  not  reoognlae 
such  a  dtotlnctlon. 

The  power  to  determine  the  proper  territory  for 
the  municipal  taxation  to  with  the  legislature. 
Turner  v.  Althaus.  8  Neb.  64;  Kountae  v.  Oauha,  § 
Dill.  448. 

The  courts  cannot  interfere  with  the  assessments 
of  agricultural  lands  within  a  city  for  municipal 
purposes.  Kelly  v.  Pittsburgh,  86  Pa.  170,  ST  Am. 
Rep.  688;  Hewltt*B  App.  88  Pa.  6& 

The  legislature  may  by  adding agrioultoral  lands 
to  a  muDicipality  subject  them  to  munioipa]  tax- 
ation.   Washburn  v.  Oshkosh,  80  Wis.  468. 

In  New  Orleans  v.  Micboud,  10  La.  Ann.  768,  the 
court  says  that  the  remedy  for  burdensome  tax- 
ation upon  rural  property  for  city  purposes  rests 
with  the  legislature,  and  not  with  the  courts. 

Tbeieto  no  power  in  the  courts  to  control  tbe 
taxing  power,  when  it  tooonferred  in  good  faith  to 
uphold  local  government  and  give  poUoe  regula- 
tions to  the  population,  and  not  merely  to  embrace 
taxable  property  for  the  revenue  purposes  In  order 
to  lighten  the  burdens  of  others.  Art)0gu8t  v. 
Loutoville.  2  Bush,  27;  Swift  v.  Newport,  7  Bush.  83* 

If  the  act  cannot  be~  declared  to  be  vnoonstitu* 
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The  reply  eontsins  allegations  showing 
that  the  indebtedness  of  the  defendant  is 
someUiing  over  twenty-six  millions  of  dol- 
lars, a  large  part  of  which  was  incurred  in 
the  construction  of  what  is  known  as  **the 
Cincinnati  Southern  Railroad,"  and  other 
considerable  portions  for  water- works,  city 
hall,  and  other  purposes  purely  local,  to  the 
creation  of  which  indebtedness  the  Tillages 
sought  to  be  annexed  ha^e  not  consented,  or 
in  any  way  given  their  approval. 

The  cause  has  been  submitted  upon  evi- 
dence, and  an  agreed  statement  of  fact,  which 
show  that  the  annexation  proceedings  thus 
far  prosecuted,  are  in  substantial  conformity 
with  the  statute,  unless  it  be  in  respect  to  the 
method  of  the  yote  as  before  stated,  which 
will  be  more  particularly  noticed  in  the  opin- 
ion. It  also  appears  that  improved  streets  of 
the  several  villages  extend  to  their  respective 
corporate  limits,  and  there  connect  with  the 
improved  streets  of  the  defendant,  thus  form- 
ing continuous  thoroughfares,  on  some  of 
which  street  railroads  are  constructed  and 
operated  to  and  from  the  business  portions  of 
Cincinnati.  It  further  appears  that  the  de- 
fendant is  indebted  as  heretofore  stated ;  and, 
that  for  the  year  1894  the  rate  of  taxation  in 
Cincinnati  is  slightl  v  larger  than  in  each  of 
the  villages,  except  Lin  wood,  where  the  rate 
is  slightly  greater  than  ia  Cincinnati.  Any 
other  facts  deemed  material  in  the  disposition 
of  the  case  will  be  noticed  in  the  opinion. 

Messrs,  John  K.  Riehardsy  AttyOen.^ 
D.  Thew  Wrigjhtf  John  W.  Warrin^- 
tont  and  Stanley  E.  Bowdle»  for  plaintiff: 


The  act  must  be  uniform  in  operation. 

State  V.  Cincinnati,  20  Ohio  St.  18. 

The  Act  of  April  18,  1894,  did  not  have  uni- 
form operation  throughout  the  state,  but  was 
limited  in  operation  to  the  city  of  Cincinnati, 
by  virtue  of  the  word  "present*." 

Endlich,  Interpretation  of  Statutes,  %  36; 
People  V.  Burns,  6  Mich.  114. 

Mere  words  will  not  save  an  act  if  its  practi- 
cal operation  is  confined  to  a  single  municipal- 
ity. 

State  V.  MiteheU,  81  Ohio  St.  693;  Welker  v. 
Potter,  18  Ohio  St  86;  8$aie  v.  CavingUm,  39 
Ohio  St.  103. 

As  it  stood  upon  the  legislative  records  it 
was  in  legal  contemplation  as  though  it  had 
not  been  passed.  The  attempted  amendment 
of  April  34  was  consequently  ioeffectual,  as 
there  was  nothing  to  amend.  It  clearly  could 
not  give  life  to  something  that  had  no  ex- 
istence. 

Ash  V.  Ash,  9  Ohio  St.  888;  Emporia  v. 
IfoTton,  16  S[an.  286;  Stange  v.  Dubuque,  63 
Iowa,  808;  Reading  v.  Savage,  120  Pa.  198; 
KimbaU  v.  Rosendale,  43  Wis.  407,  34  Am. 
Rep.  431. 

Defendant  claims  that  regard  must  be  riven 
only  to  the  majority  of  the  Joint  vote  of  all  the 
municipalities  concerned;  and  that  the  ma- 
jority In  each  separate  municipality  yoiing 
must  be  disregarded. 

Defendant's  interpretation  leads  to  absurdity. 
It  cannot  be  adopted  for  that  reason  alone. 

Sutherland,  Stat.  Constr.  §  838;  Ex  parte 
Walton,  Re  Lefoy,  L.  R.  17  Ch.  Div.  746;  Pot- 
ter*s  Dwarr.  Stat.  cl.  3,  p.  188;  Smith  ▼.  Peo- 
pie,  47  N.  T.  880. 


tlonal  there  is  no  other  ground  upon  wbloh  the 
(X>liection  of  a  tax  upon  affrioultorallaad  aonezed 
to  a  city  can  he  interfered  with  by  the  courts. 
Santa  Rosa  v.  Ooulter,  58  Oal.  587:  Dixon  v.  Hayes, 
72Cal.lflS. 

The  oolleotlon  of  taxes  on  affrioultural  lands 
oannot  he  enjoined.  Oary  v.  Pekln,  88  lU.  154, 80 
Am.  Rep.  648. 

Taxation  of  agricultural  property  for  city  pnr> 
poses  is  not  unconstltutlonaL  Linton  v.  Athens, 
8BGa.6B8. 

The  court  cannot  relieve  from  the  assessment  of 
taxes  upon  agricultural  property  in  a  oity.  Davis 
▼•  Point  Pleasant,  80  W.  Ya.  880. 

Biffhtf  0/  land  oumer. 

Consent  of  the  owner  of  property  to  he  embraced 
la  not  necessary  to  enable  the  legislature  to  en- 
large the  territory  of  the  municipality  so  as  to  take 
in  his  property.  8t.  Louis  v.  Bussell,  0  Mo.  507;  St. 
Louis  V.  Allen.  IB  Mo.  41^  Walden  ▼.  Dudley,  40  Ma 
ttl;  Giboney  v.  Cape  Girardeau,  58  Mo.  141. 

The  lefdslatuTe  has  power  to  extend  the  Hmits 
of  an  incorporated  town  without  the  consent  and 
against  the  wishes  of  the  oitiiens  who  live  on  or 
own  lands  compristng  the  property  to  be  annexed. 
Manly  v.  Raleigh,  67  N.  C.  870. 

The  legislature  may  enlarge  the  boundaries  of  a 
municipal  oorporation  without  submitting  the 
question  to  a  votoof  the  people.  Smith  v.  Mo- 
Oarthy,  66  Pa.  860. 

The  extension  of  corporate  limita  is  an  exercise 
of  governmental  power  of  which  the  persons  newly 
taken  in  cannot  be  heard  to  complain.  They  have 
no  voice  In  the  matter,  no  power  to  resist,  nor  Is 
any  legal  right  of  theirs  Infringed  thereby.  Mc- 
Gallie  V.  Chattanooga,  8  Head,  817. 

A  legislature  noay  without  the  infringement  of 
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constitutional  rights  extend  the  Umfta  of  a  olty  to 
embrace  new  territory.  New  Orleans  v.  Gaaelar, 
27La.  Ann.l60u 

ItaMnapropsrty  iirttiknit  eompeiisatfoiiordiiSfNiweM 

OflOfW. 

Taxing  for  municipal  purposes  lands  which  re- 
ceive no  benefit  from  the  municipal  government  Is 
a  taking  of  property  without  compensation.  Mor^ 
fOrd  V.  Unger,  8  Iowa,  82;  Langworthy  v.  Duboque, 
18  Iowa,  88. 

An  act  embracing  farm  property  without  the 
limits  of  a  town  though  on  Its  face  simply  extend- 
ing the  limits  of  a  town  and  presumptively  a  leglti* 
mate  exercise  of  power  for  that  purpose,  would  In 
reality  when  applied  to  the  facts  be  nothing  more 
nor  less  than  an  authority  to  the  town  to  tax  the 
land  to  a  certain  distance  outside  ito  limits,  and  la 
effect  to  take  the  money  of  the  proprietor  for  Its 
use  without  compensation  to  him. 

Where  the  original  limits  of  a  town  are  not  filled 
ont«  and  it  has  not  in  fact  extended  itself  beyond 
them  on  either  side  and  upon  petition  to  the  town 
the  adjacent  vacant  land  or  cultivated  farm,  not 
necessary  or  wanted  for  streeta  or  houses.  Is 
brought  within  it  Igran  extension  of  its  bounda^ 
ries,  the  whole  foroe  and  effect  as  well  as  obvious 
intent  of  the  act  is  to  subject  this  exterior  land  to 
the  taxation  of  the  town  without  even  the  pretext 
of  extending  the  protection  or  control  of  the  town 
over  them.  And  the  power  of  local  regulation  and 
government  would  furnish  no  legitimate  or  real 
basis  for  the  act  Cheaney  v.  Hooser,  0  B.  Mon. 
846. 

Something  more  than  benefit  is  necessary  to  war- 
rant municipal  taxation.  There  must  be  tK>th 
benefit  actual  or  presumed,  and  a  town  or  city 
population  on  or  near  tb«  land  creating  a  n< 
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The  interpretation  for  which  defendant  con- 
tends sets  at  naught  the  settled  state  policry^. 

Sutherland,  Stat.  Constr.  §  821;  Opinion  of 
Vie  Justices,  7  Mass.  524. 

The  duty  conferred  on  the  commlBsioners  is 
of  a  legislative  or  political  character;  and,  as 
•uch,  not  susceptihle  of  delegation  to  the  Ju- 
diciary. 

Powers  y.  Wood  County  Oomrs.  8  Ohio  St. 
285;  Bi-istol  v.  New- Chests,  8  N.  H.  585; 
Barker  Diet.  Board  of  Education  ▼.  VaUey 
List.  Board  of  Education,  80  W.  Ya.  488;  & 
Board  of  Review,  27  Ohio  L.  J.  881 

These  commissioners  who  would  he  stran- 
gers in  every  legal  sense  to  the  municipalities, 
would  he  empowered  to  bind  persons  and 
property  by  "terms  and  conditions;"  and  to 
that  extent  would  assume  legislatiye  or  govern- 
mental  control  over  them. 

To  thus  subject  municipalities  to  the  control 
and  interference  of  an  authority  which  they 
have  not  constituted  has  been  repeatedly  de- 
cided to  be  invalid. 

Bessler  v.  The  Drainage  Comrs.  68  111.  105; 
People  V.  Chicago,  61  111.  17,  S  Am.  Rep.  278; 
Btate  V.  Denny,  4  L.  R.  A.  65,  118  Ind.  449; 
People  V.  Eurlbut,  24  Mich.  44,  9  Am.  Rep. 
103;  Cooley,  Const.  Lim.  5th  ed.  pp.  209,  285. 

The  court's  action  here  must  have  the  effect 
of  authorizing  a  change  in  the  boundaries  of 
an  existing  government.  Such  power  is  legis- 
lative and  cannot  be  vested  in  the  Judiciarv. 

Galesburg  v.  Hawkinson,  75  111.  152;  State 
V.  Simons,  82  Minn.  540;  Peapie  v.  Bennett,  29 
Mich.  451,  18  Am.  Rep.  107;  Pa;>^  v.  Car- 
penier,  24  N.  T.  86;  Cincinnati,  W.  d  Z,  R, 
Co.  V.  Clinton  County  Oomrs.  1  Ohio  St.  86. 


The  legislature  could  not,  thereforep  makt 
these  powers  valid  in  the  court,  by  either  call- 
ing or  treating  them  by  a  wrong  name. 

StaU  V.  Eipp,  88  Ohio  St.  m,  229;  MerriU 
V.  Sherburne,  1  N.  H.  208,  8  Am.  Dec.  S2; 
State  V.  Hawkins,  44  Ohio  St.  109;  Goolev, 
Const.  Lim.  6th  ed.  109;  Ex  parte  Shrader,  88 
Cal.  279;  Houseman  v.  Montgomery,  58  Midi. 
864;  People  v.  Netada,  6  Cal.  148;  Denny  v. 
Mattoon,  2  Allen,  861,  79  Am.  Dec.  784;  Cam 
of  Election  of  Suprs.  114  Mass.  247,  19  Am. 
Rep.  841;  StaU  v.  NolOe,  4  L.  R.  A.  101,  118 
Ind.  852;  Kilboum  v.  Thompson,  103  U.  8. 
169,  26  L.  ed.  877;  State  v.  Bahway,  48  N.  J. 
L.888. 

As  reapecta  f arminj^  property,  the  operatioo 
and  effect  of  the  act  is  to  authorise  the  takinc 
of  private  propertv  without  compensation,  ana 
is  therefore  in  violation  of  article  1,  section  19, 
and  article  18,  section  5,  of  the  Constitution. 

MoTford  V.  Cnger,  8  Iowa,  82;  Arbegusi  v. 
LouisviOe,  2  Bush,  275;  Covington  v.  South- 
gate,  15  fi.  Mon.  492;  Prince  Oeorge^s  County 
Comrs.  V.  BUtdenshurg,  51  Md.  465. 

The  legislation  of  Ohio  has  hitherto  so  far 
recognized  the  autonomous  character  of  mu- 
nicipalities as  to  require  their  mutual  assent  to 
annexation. 

Rev.  Stat.  §§  1606-1616;  3  Sayler,  StaL 
§§  697-705,  pp.  2090,  2091,  iDcluding  2  Swan  & 
C.  Stat,  g  15,  p.  1496;  86  Ohio  Laws,  219; 
46  Ohio  Laws,  146;  Act  Feb.  18,  1848;  49  Ohio 
Laws,  318. 

l^aU  V.  Perry^urg,  14  Ohio  St  478,  decidea 
that  the  repealing  clause  of  the  old  Towns  and 
Cities'  Act  of  May  8,  1852,  did  not  annihilate 
and  recreate  the  municipal  corporations  of  the 


sity,  or  at  least  rendering  It  not  unreasonable  ttiat 
the  muniolpal  government  should  extend  over  it. 
Courtney  v.  Louisville,  12  Bush,  480. 

The  court  oannot  Interfere  with  the  action  of  the 
legislature  in  extending  the  boundaries  of  a  city, 
but  the  authority  to  tax  rural  property  for  the 
benefit  of  a  city  is  taking  property  without  com- 
pensation and  is  unooustitutional.  Bradshaw  v. 
Omaha,  1  Neb.  16;  Oliver  v.  Omaha,  3  Dill.  868. 

The  doctrine  of  those  cases  was,  however,  de- 
parted from  in  the  subsequent  case  of  Turner  v. 
Althaus,  6  Neb.  6i. 

In  Cheaney  v.  Hooser,  supra,  the  extension  was 
held  to  be  proper,  and  in  Sharp  v.  Dunavan,  17  B. 
Hon.  228,  the  statements  of  that  case  as  to  the  ille- 
gality of  the  extension  of  boundaries  was  limited, 
and  it  was  held  that  if  the  included  property  was 
near  enough  to  the  city  to  eojoy  Its  substantial 
benefits,  it  might  be  included  within  the  twunda- 
ries  of  the  city.  The  court  says  the  Judgment  of 
the  legislature  ^cannot  be  controlled  on  the  ground 
of  a  mere  diflerenoe  of  opinion  as  to  the  necessity 
of  thb  town  or  upon  mere  conjecture  or  opinion 
as  to  the  motives  of  the  extension  but  only  upon 
the  ground  of  a  flagrant  violation  of  the  constitu- 
tional right  to  be  demonstrated  by  the  eztrinsio 
fact  showing  the  actual  condition  of  the  town  with 
respect  to  the  territory,  population,  and  locality 
and  the  condition  of  the  added  territory  with  re- 
spect to  the  population  and  in  relation  to  the  ex- 
isting town. 

A  bridge  although  within  the  limits  of  a  city  is 
not  subject  to  municipal  taxation  if  it  receives  no 
l>eneflts  from  the  city  goverameat  which  will 
justify  it.  Such  taxation  will  be  taking  private 
property  for  public  use  without  Just  compensa- 
tion. Louisville  Bridge  Co.  v.  liouisville,  81  Ky. 
18B. 
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It  is  the  tax  and  not  the  boundary  which  is  un- 
ooustitutional. Oovington  v.  Southgate,  15  B. 
Mon.  492. 

But  the  majority  of  the  courta  do  not  agree  wltk 
the  reasoning  of  the  above  cases. 

In  Kelly  v.  Pittsburgh,  ]jMn.8.78,S6L.ed.680. 
plalntifr*8  farm  was  annexed  to  the  city  of  Pitts- 
burgh. When  it  was  taxed  for  city  purposes  lie 
alleged  that  it  was  a  taking  of  his  property  witbout 
due  prcoess  of  law.  The  court  said :  ''It  is  not  de- 
nied that  the  legislature  could  rightfully  enlarge 
the  boundary  of  the  city  so  as  to  include  the  de- 
fendants land.  If  this  power  were  denied,  we  are 
unable  to  see  how  such  denial  could  t)e  sustained. 
What  portion  of  a  state  shall  be  within  the  limits 
of  a  city  and  governed  by  its  authorities  and  its 
laws  has  always  been  considered  to  be  a  proper 
subject  of  legislation.  How  thickly  or  how  sparselj 
the  territory  must  be  settled  so  organized  into  a 
city  must  be  one  of  the  matters  within  the  discre- 
tion of  the  legislative  body.  ...  It  aoay  be 
true  that  plain  tiff  does  not  receive  the  same  amount 
of  benefit  from  some  of  these  taxes,  or  from  any 
of  them,  as  do  citizens  living  in  the  heart  of  the 
dty.  .  .  .  But  who  can  undertake  to  adjust 
with  precise  accuracy  the  amount  which  each  in- 
dividual in  an  organized  civil  community  shall 
contribute  to  sustain  the  organization?  These  are 
matters  of  detail  within  the  legislative  discretion 
and,  therefore,  of  power  In  the  law-making  body 
within  whose  jurisdiction  the  parties  live.  Tbti 
court  cannot  say  in  such  oases,  however  great  the 
hardship  or  unequal  the  burden,  that  the  tax  col- 
lected for  such  purposes  is  taking  the  property  of 
the  tax-payer  without  due  process  of  law." 

Tn  State  v.  Brown.  68  N.  J.  L.  162,  the  court  in 
deciding  that  agricultural  land  which  had  lieen 
originally  embraced  within  the  limits  of  a  tows 
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atate,  but  recogDized  and  continiied  them, 
kayine  their  corporate  identity  unaffected. 

See  T^opfo  y.  Detioit,  28  Mich.  289,  16  Am. 
Rep.  202;  Boitibaugh  y.  SaMn,  10  Ohio,  87; 
P^jOe  y.  Draper,  15  N.  T.  562. 

There  ia  a  completely  recognized  and  pre- 
•eryed  principle  of  lootd  autonomy,  demoni- 
nated  local  self  government,  which  has  been 
reserved  to  the  people  of  those  localities. 

Dill.  Mun.  Corp.  §§  1-17;  1  Kyd,  Corp.  pp. 
1-12,  28;  Ang.  &  A.  Priv.  Corp.  11th  ed.  §  18: 2 
Kent,  Com.  4th  ed.  p.  274;  Re  Flatbueh,  60  N. 
Y.  898. 

Mandatory  legislation  for  local  objects  ia  not 
austainable. 

Pecple  ▼.  Detroit,  28  Mich.  288,  16  Am.  Rep. 
202.  Dill.  Mun.  Corp.  4lh  ed.  §  78;  Webb  v.  New 
York,  64  How.  Pr.  10;  State  v.  Smith,  44  Ohio 
8t.  878;  PeopU  v.  HurUmt,  24  Mich.  44,  9  Am. 
Rep.  108;  UaUam  v.  Saginaw,  50  Mich.  7; 
Wation  y.  Wayne  County  Comn.  17  L.  R.  A. 
795,  49  Ohio  St.  622;  MilU  y.  CharleUm,  29 
Wis.  400,  9  Am.  Rep.  578;  HaArouck  v.  Mil- 
waukee, 18  Wia  42,  80  Am.  Dec.  718;  PeopU 
y.  BatcheUor,  68  N.  Y.  128,  18  Am.  Rep.  480; 
People  y.  Albertson,  55  N.  Y.  50;  People  v. 
Shepard,  86  N.  Y.  285;  People  y.  Chicago,  51 
HI.  17,  62;  Lopingeton  v.  Wider,  58  111.  802. 

The  power  to  annex  includes  the  power  to 
impose  a  debt  (for  local  objects,  be  it  remem- 
bered), to  be  discharged  by  the  leyy  of  a  tax 
against  taxable  inhabitants  of  a  corporation 
which  never  assented  thereto. 

Peopie  y.  Canty,  55  111.  88. 

In  Wider  y.  Ekul  St.  Louis,  65  HI.  188,  it 


was  held  "that  the  legislature  ordinarily  has 
no  power  to  impose  a  debt  or  levy  a  tax  upon 
a  municipal  corporation  without  its  assent." 

Marshall  v.  Sifliman,  61  111.  218;  Cairo  dt 
St.  L,  jB.  Co.  v.  Sparta,  77  III.  505;  Barnes  v. 
iMcon,  84111.  461:  Cooley,  Const.  Lim.  5th  ei 
p.  285;  Wesiej-n  College  of  Homeopathic  Medi- 
cine V.  Clef)eland,  12  Obio  St.  375;  Cincinnati 
y.  Cameron,  83  Ohio  St.  336;  Wheeler  v.  Cin- 
cinnati, 19  Ohio  St.  21,  2  Am.  Rep.  868;  To- 
ledo V.  Cone,  41  Ohio  St.  160;  Robinson  y. 
OreenviUe,  42  Ohio  St.  628,  51  Am.  Rep.  857; 
1  Dill.  Mun.  Corp.  4th  ed.  gg  66,  68  a,  and 
cases  cited. 

This  is  a  special  law. 

67  Ohio  Laws,  141;  State  v.  Cincinnati,  20 
Ohio  St.  18;  State  v.  Pugh,  48  Ohio  8U  118; 
Springer  y.  AvondaU,  85  Ohio  St.  626;  Slats 
y.  Bremter,  39  Ohio  St.  658;  Costeilo  y. 
Wyoming,  49  Ohio  St.  202;  StaU  y.  SmUh,  48 
Ohio  St.  211;  Carr  y.  West  CarrolUan,  8  Ohio 
C.  Ct.  Rep.  7. 

This  law  provides  that  the  votes  of  all  the 
electors  of  the  village  and  In  Cincinnati 
shall  be  cast,  not  upon  any  one  single  ques- 
tion,—not  upon  any  one  question  in  which  the 
voter  is  distinctly  and  solely  interested:  but  he 
is  required  to  vote  upon  a  large  number  of 
questions,  in  many  of  which  he  has  no  interest. 

State  y.  ConstanUne,  42  Ohio  St.  487,  51 
Am.  Rep.  838. 

This  law  is  invalid,  because  It  deprives 
three  villages  of  the  franchise  to  Ite  a  corpora- 
tion without  their  assent. 

1    Dill.    Mun.  Corp.  8d   ed.  §  69,  p.  98; 


could  not  be  exempted  from  taxation  for  munici- 
pal purpoeeir,  sajs  in  common tin^  on  the  rule  that 
taxation  of  property  which  receives  no  beneflt 
from  the  expenditure  of  the  money  was  taking 
private  property  for  public  purposes  without  com- 
pensation, except  in  a  few  states  **the  doctrine 
thus  promai^ted  has  no  support  in  the  Jurispru- 
dence of  this  country.  ...  In  the  case  of  gen- 
eral taxatiOD  for  governmental  purposes,  heneflt 
Is  presumed  to  accrue  to  all.** 

Annexing  territory  to  a  municipality  and  sub- 
jecting it  to  taxation  for  municipal  purposes  is  not 
taking  property  without  compeniiation,  but  sub- 
jecting it  to  public  burdens  for  the  compensation 
presumed  to  result  from  the  beneflt  of  the  corpo- 
ration.   Dodson  V.  Fort  Smith,  88  Ark.  617. 

The  annexation  of  territory  to  a  municipal  cor- 
poration is  not  a  taking  of  property  for  public  use 
without  compensation,  nor  a  taking  of  property 
without  due  process  of  law.  Williams  v.  Nash  vilie, 
SO  Tenn.  487. 

Mere  extension  of  town  limits  is  not  a  taking  of 
property  without  due  process  of  law.  Martin  v. 
Dlx,  68  Miss.  63,  24  Am.  Rep.  flSL 

An  act  extendiog  the  limits  of  a  municipality 
does  not  take  private  property  without  Just  com- 
pensation. That  provision  is  a  limitation  upon  thsf 
power  of  eminent  domain,  and  has  no  relation 
whatever  to  the  taxing  power.  Oroff  v.  Frederick 
City,  44  Md.  67;  Martin  v.  Dix,  suprcL 

A  change  of  status  of  a  tract  of  land  from  a  farm 
to  city  lots  by  the  exercise  of  a  power  granted  to 
cities  to  extend  their  limits,  is  not  a  taking  of  prop- 
erty without  due  process  of  law.  Callen  v.  Junc- 
tion City,  7  L.  B.  A.  738.  48  Kan.  627. 

The  provisions  against  taking  property  without 
oompenaation  has  reference  only  to  the  taking  ot 
specific  pieces  of  property  of  an  individuaL  Lo- 
gansport  v.  Seybold,  60  Ind.  SSBSw 
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Annejcalion  by  speefoZ  law. 

Where  the  constitution  requires  the  regulation 
of  municipalities  by  general  laws,  the  Ic^lature 
cannot  destroy  a  municipal  corporation  by  an  act 
amending  the  charter  of  another  municipality  to 
which  ttae  former  is  to  be  annexed,  although  the 
act  is  valid  so  far  as  it  relates  to  the  latter  munici- 
pality alone.  Be  Extension  of  Boundaries  of  Den- 
ver, 18  Colo.  288. 

Under  a  constitutional  provision  that  corpora- 
tions shall  be  created  by  general  laws  but  continu- 
ing those  already  existing  under  special  charters, 
with  power  in  the  legislature  to  modify  them,  they 
may  be  amended  by  special  laws  so  as  to  enlarge 
their  boundaries.    Wiley  v  BluflTton,  111  Ind.  160. 

A  constitutional  provision  that  no  corporation 
sball  l)e  ci«ated  or  its  powers  inci«ased  or  dimin- 
ished by  special  law  does  not  apply  to  municipal 
corporations.  Williams  v.  Nashville,  80  Tenn.  487. 

The  amendment  of  a  city  charter  so  as  to  permit 
it  to  annex  territory  does  not  require  a  general 
law.  Longworth  v.  Bvansvlile,  82  Ind.  882. 

In  Callen  v.  Junction  City,  7  L.  B.  A.  738,  43  Kan. 
627,  it  is  said  the  particular  necessity  of  each  city 
of  the  second  class  are  such  that,  coupled  with  our 
constitutional  provisions, the  only  manner  in  which 
(beir  corporate  Umits  can  be  extended  is  by  a  gen- 
eral law  authorizing  the  extension  on  such  terms 
and  conditions  as  will  not  result  in  the  injury  of 
owners  of  adjacent  property,or  will  not  empower  a 
city  government  to  arbitrarily  include  agricul- 
tural lands  within  the  corporate  limits. 

A  constitutional  provision  against  special  legis- 
lation will  prevent  the  legislature  from  extending 
the  limits  of  a  dLty  by  special  act  Wyandotte  v. 
Wood,  5  Kan.  003. 

And  the  authority  of  that  case  was  recoflmfsed  in 
Gray  v.  Crockett,  80  Kan.  188,  a  case  In  which  II 
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United  Statet  ▼.  Qvincy,  71  U.  8.  4  Wall.  685. 
18  L.  ed.  408;  Ooodale  v.  Fennell,  27  Ohio  St. 
426,  22  Am.  Rep.  821. 

This  law  is  invalid,  for  it  seeks  to  confer 
upon  the  court  of  common  pleas  powers  not 
Judicial  in  their  nature. 

Marbury  ▼.  Madison,  6  U.  8.  1  Oranch,  187, 
2  L.  ed.  60;  Hayburn*B  Case,  2  U.  S.  2  Dall. 
409, 1  L.  ed.  486;  United  States  v.  Ferreira,  54 
U.  8.  18  How.  40,  14  L.  ed.  42;  Bx  parte 
Logan  Branch  at  Logan  of  State  Bank  of  Ohio, 
1  Ohio  8t  488:  Auditor  of  State  ▼.  Atchison, 
T.  db  8,  F.  K  Co.  ^  Kan.  500,  7  Am.  Rep. 
575;  Ex  parU  Grijlths,  8  L.  R.  A.  898, 118 
Ind.  83;  State  v.  Judges  of  Common  Pleas  Ct. 
21  Ohio  St.  2. 

The  power  to  change  the  territorial  limits  of 
a  municipal  corporation  is  legislative,  not 
Judicial,  and  cannot  be  exercised  by  courts. 

WilUtt  ▼.  BeUnOe,  11  Lea,  1;  State  v.  Am- 
strong,  8  Sneed,  684;  1  Dill.  Mun  Corp. 
g^  41, 188,  185;  Galesburg  y.  Hawkinson,  "5 
111.  152;  People  v.  Nevada,  6  Cal.  148;  People 
V.  Riverside.  70  Cat  461;  PeojOe  v.  BenneU,  29 
Mich.  467,  18  Am.  Rep.  107;  Meriwether  t. 
Garrett,  102  U.  8.  472,  26  L.  ed.  197. 

Messrs.  Frederick  Hertenstein  and 
Frank  F.  Dinamore*  for  defendant: 

The  validity  of  classification  by  the  legisla- 
ture has  been  repeatedly  recognized  and  sus- 
tained by  this  court. 

If  just  and  reasonable,  and  in  no  manner  ar- 
bitrary, classification  is  proper. 

Bronson  v.  Oberlin,  41  Ohio  St.  476,  52  Am. 
Rep.  90;  Costello  v.  Wyoming,  49  Ohio  St.  202. 

£i  the  present  case  the  plaintiff  cannot  avail 


itself  of  a  privilege  which  tbe  court  only 
claim. 

State  V.  Gaelay,  6  Ohio,  14:  StaU  ▼.  Judges 
of  Common  Pleas  CU  21  Ohio  St.  1;  Walker  y, 
Cineitinati,  21  Ohio  St.  14.  8  Am.  Rep.  24. 

All  corporations  are  organized  and  sus- 
tained by  general  laws,  and  the  legislature,  by 
a  repealing  act,  may  talce  the  life  of  every  cor- 
poration in  this  state. 

MeUalf  V.  StaU,  49  Ohio  St.  586. 

If  this  principle  be  followed  to  ifa  legiti- 
mate conclusion,  all  municipalities  are  under 
the  absolute  control  of  the  legislature. 

The  wisdom  of  the  legislature  is  supreme. 
It  is  the  sole  judge  of  the  necessity  of  legisla- 
tion, and  a  court  should  not  assume  the  re- 
sponsibility of  deciding  a  question  which  the 
people  have  entrusted  to  their  representa- 
tives. 

Baker  v.  Cincinnati,  11  Ohio  St.  542;  State 
V.  Covington,  29  Ohio  St,  102;  Cass  v.  Dillon, 
2  Ohio  St.  607;  Cincinnati,  W.  df  Z,  R.  Co. 
V.  Clinton  County  Comrs,  1  Ohio  St.  77;  St.tU 
V.  MeCann,  21  Ohio  St.  198;  StaU  v.  DudUv, 
1  Ohio  St.  487;  Le/iman  v.  McBride,  15  Ohi.> 
St.  578;  HiU  y.  Bigdon,  5  Ohio  Su  249,  67 
Am.  Dec  289. 

Municipal  corporations  are  created  by  the 
authority  of  the  legislature,  and  derive  all 
their  powers  from  the  source  of  their  creniiou. 

The  legislature,  at  an^  time,  within  its  own 
discretion,  unless  restramed  by  constitutional 
provisions,  ma^  enlarge  or  diminish  the  pow- 
ers of  a  municipal  corporation;  may  attach  to 
or  take  from  its  corporate  limits:  may  consoli- 
date or  annex  it  to  another,  and  indeed  may 
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was  attempted  to  abridge  the  limits  of  a  city  by 
special  act. 

lo  Ohio  the  terltory  cannot  be  added  by  special 
act    State  v.  Cincinnati,  20  Ohio  St.  18. 

The  fact  that  general  provisions  have  been  made 
for  the  enlargement  of  municipalities  and  the  con- 
stitution provides  that  the  legislature  shall  have  no 
power  to  suspend  any  genet al  law  for  the  beneat 
of  any  individual  will  not  prevent  the  legislature 
from  enlarging  the  boundaries  of  a  municipality 
by  special  law.  WilUams  v.  Nashville,  80  Tenn. 
487. 

In  Missouri  the  annexation  may  be  made  by  gen- 
eral law  without  the  necessity  of  the  notice  re- 
quired by  the  constitution  to  be  given  in  case  of 
the  enactment  of  special  laws.  Copeland  v.  St. 
Joseph  (Mo.)  Jan.  21,  VSB6. 

Interference  urtth  eUeHon  districts. 

Id  Michigan  annexation  cannot  interfere  with 
boundaries  of  representative  districts.  People  v. 
Holihan,  29  Mich.  110.  But  ihe  legislature  may 
change  repr(>8entative  districts  after  an  enumera- 
tion as  provided  by  the  constitution.  People  v. 
Bradley,  86  Mich.  447. 

The  consolidation  of  two  cities  will  not  contra- 
vene the  constitutional  provisions  against  the 
change  of  representative  districts,  if  the  statute 
expressly  provides  that,  notwithstanding  the 
change,  such  districts  shall  remain  as  before. 
Smith  V.  Saginaw,  81  Mich.  128. 

In  Massachusetts  the  legislature  has  oonstitu- 
tional  power  to  change  county  or  town  lines  at  will 
unless  they  interfere  with  the  provisions  of  the 
ooDStitution  as  to  the  formation  of  districts  for  the 
election  of  senators  and  representatives.  Opinion 
of  the  Justices*  6  Cush.  SSO. 

The  Massachusetts  Act  of  1854  for  the  annexation 
of  Charlestown  to  Boston  was  held  uncoostltu- 
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tional  for  interfering  with  the  constitutional 
rights  of  the  inhabitants  to  elect  representatives 
and  senators  in  the  general  court.  Warren  jr. 
Charlestown,  2  Gray,  104. 

outer  canstUuiional  retgu/lrements. 

The  right  to  annex  may  be  made  so  dependent 
on  the  duty  to  exempt  agricultural  lands  from 
taxation  that  if  the  exemption  is  vol4  the  whole 
act  may  be  void.  Copeland  v.  8L  Joseph  (Moj 
Jan.  21, 1885. 

That  the  annexed  territory  is  not  given  repre- 
sentution  on  the  board  of  aldermen  is  not  fatal  to 
its  validity.    Yalverde  v.  Shattuek.  19  Colo.  104. 

▲  constitutional  provision  prohibiting  the  imna- 
f erring  of  territory  from  one  county  to  another 
without  consent  of  the  parties  residing  in  the  ter- 
ritory so  transferred,  does  not  prevent  the  annexa- 
tion of  a  portion  of  the  territory  of  a  county,  or  to 
a  city,  although  they  constitute  separate  political 
divisions.  Daly  v.  Morgan.  1  I*  R.  A.  767,89  Md. 
400. 

A  constitutional  provision  against  the  making  of 
a  city  unless  the  territory  contains  a  certain  num- 
ber of  inhabitants  does  not  apply  to  the  annexa- 
tion of  such  territory  to  a  dty  already  existing. 
Chandler  v.  Boston,  1 12  Mass.  204.  In  that  case  the 
court  says  the  control  of  the  general  oourt  over 
the  territorial  division  of  the  state  into  cities, 
towns,  and  districts  unless  controlled  by  some  spe- 
cific constitutional  limitation  must  neceswrilybe 
su  preme.  If  injuriously  affected  by  legislative  ac- 
tion upon  these  political  relations,  within  consti- 
tutional limits,  the  court  oan  afford  no  remedy. 

The  consolidation  of  two  or  more  municipal 
corporations  all  of  which  are  indebted  is  not  pro- 
hibited by  constitutional  prohibition  that  no  mu- 
nicipality shall  become  indebted  to  more  than  a 
ceriuio  amount,  although   the  iDdebtedneas  of 
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ftbollsb  or  dettroj  Its  corporate  character  en- 
tlrelv. 

Afaunt  TUrnant  y.  Beekmih.  100  U.  8.  514, 
25  L.  ed.  fm\  MeHirether  v.  Garrett,  102  U. 
8.  472,  26  L.  ed.  197;  Philadelphia  v.  Fox,  64 
Pa.  169;  PeopU  ▼.  Marrie,  18  Wend.  826; 
Oirard  v.  Philadelphia,  74  U.  8.  7  Wall.  1,  19 
L.  ed.  58;  Cooley,  Const.  Ltm.  192;  1  Dill. 
Mun.  Corp.  ^S  54,  67;  Chandler  ▼.  Boston,  112 
Mass.  204;  East  Hartford  v.  Hartford  Bridge 
Oo.  51  U.  8.  10  Ho^.  511,  18  L.  ed.  518;  Lay- 
ton  V.  New  Orleans,  12  La.  Add.  515;  North 
Yarmouth  ▼.  SJcillinge,  46  Me.  183.  71  Am. 
Dec.  580;  Terrett  ▼.  Taylor,  18  U.  8.  9 
CraDch.  48.  8  L.  ed.  660;  MobiU  v.  Wateon,  116 
U.  8.  289,  29  L.  ed.  620,  Jeffereon  City  Oas- 
Light  Oo,  y.  Clark,  95  U.  8.  644,  24  L.  ed.  521; 
Laird  v.  De  Soto,  22  Fed.  Kep.  421;  Ilump- 
§on  V.  Abbott,  61  Mo.  176;  JSt,  Louie  v.  Allen, 
18  Mo.  412;  Berlin  v.  QorJiam,  84  N.  H.  266; 
People  V.  Pinckney,  82  N.  Y.  877;  People  v. 
Diaper,  15  N.  Y.  582;  Neu>  Orleans,  M,  dk  T. 
B.  Co.  ▼.  Eilerman,  105  U.  8.  166,  26  L.  ed. 
1015;  Demarest  v.  New  York,  74  N.  Y.  161; 
P^fita  Branch  of  State  Bank  of  Ohio  v. 
Knoop,  57  U.  8.  16  How.  869,  14  L.  ed.  977; 
United  States  y.  Baltimore  d  0.  R  Go.  H 
U.  8.  17  Wall.  822.  21  L.  ed.  597;  Barnes  v. 
District  of  Columbia,  91  U.  8.  540,  28  L.  ed. 
440;  Hroughton  v.  Pensaeola,  98  U.  8.  266,  28 
L.  ed.  896;  United  States  v.  Port  qf  Mobile,  12 
Fed.  Rep.  768;  Knight  v.  Ashland,  61  Wis. 
288;  Morftn'd  ▼.  Unger,  8  Iowa,  90;  Richland 
County  ▼.  Lawrence  County,  12  111.  1. 

It  is  not  necessary  that  the  legislature  should 
first  obtaiD  the  consent  of  the  persons  to  be 


lomeof  them  ezoeeda  the  limit  and  the  result  may 
be  that  the  lodebtedDees  of  the  new  oorporatlon 
may  exceed  the  limit.  True  v.  Davis,  6  L.  R.  A. 
26d,  188  HI.  SO. 

Whether  the  land  is  used  for  one  purpose  or  an- 
other 18  wholly  immaterial.  The  law  has  fixed  a 
more  certain  and  less  fluctuatinir  test  for  determin- 
iDg  so  important  a  riffht  as  that  of  local  or  muoic- 
ipal  taxation.    Maltus  v.  Shields,  2  Met.  (Ky.)  668. 

Territory  of  a  city  may  be  enlarged  under  a  stat- 
ute entitled  '*to  detlne"  the  boundaries  of  the  dty. 
People  V.  Bradley.  86  Mich.  447. 

Under  the  MIsMuri  constitution  territory  cannot 
be  out  off  from  one  county  for  annexation  to  an- 
other if  the  effect  will  he  to  leave  the  former  with 
leen  than  500  square  miles  of  territory.  Woods  v. 
Henry,  66  Mo.  66U. 

The  question  of  the  constitutionality  of  the  act 
cannot  be  raised  by  quo  warranto  proceedings. 
People  v.  Whitcomb,  66  111.  178. 

Bdd  vaUd  on  facts. 

There  ire  cases  even  in  states  which  hold  that 
the  power  of  the  legislature  is  not  unlimited  which 
have  held  the  annexation  to  have  been  proper 
upon  the  facts.  Pord  v.  North  Des  Moines,  80 
Iowa,  626;  BeatCyville  Trustees  v.  Daniel,  16  Ky.  L. 
Rep.  7W;  Elkton  Trustees  v.  GUI,  94  Ky.  188;  Brown 
V.  I>en  ver,*8  Colo.  169:  Burlington  &  M.  R.  R.  Oo.  v. 
Specrman,  13  Iowa,  118:  and  similar  rulings  have 
been  made  with  reference  to  taxation.  Menden- 
hall  V.  Burton,  42  Kan.  S70;  Butler  v.  Muscatine,  U 
Iowa,  483:  Broods  v.  Polk  County.  68  Iowa,  460. 

When  the  proprietors  of  undedicated  town  prop- 
erty being  legally  within  the  town  limits  hold  such 
dose  proximity  to  the  settled  and  improved  por- 
tion of  the  town  that  the  corporate  authorities 
cannot  open  and  improve  its  streets  and  allesrs  and 
extend  to  the  inhabitants  thereof  its  usual  police 
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annexed  to  a  city  before  passing  the  law  of 
annexation. 

1  Dill  Mun.  Corp.  g  185;  1  Beach,  Mul. 
Corp.  chap.  12;  Laramie  County  Coinrs.  v.  Al- 
bany County  (kmrs.  93  U.  S.  307,  23  L.  ed. 
552;  North  Yarmouth  v.  SkUUngs,  45  Me.  142, 
71  Am  Dec.  580;  Windham  v.  Portland,  4 
Mass.  889;  Cheaney  v.  Hooser,  9  B.  Men.  346; 
Ham  V.  Sawyer,  88  Me.  37;  Kelly  v.  Meeks,  87 
Mo.  896;  St.  Louis  v.  Alien,  18  Mo.  400;  Mont- 
pelier  v.  East  Montpelier,  29  Vt.  20,  67  Am. 
Dec.  748;  Berlin  ▼.  Oorham,  84  N.  H.  260; 
Qorham  v.  Springfield,  21  Me.  58;  Daly  v. 
Moraan,  1  L.  R.  A.  757,  69  Md.  460;  Valterde 
V.  Shattuck,  19  Colo.  104;  Powers  v.  Wood 
County  Comrs.  8  Ohio  St.  285;  Blanehard  v. 
BissfU,  11  Ohio  ^t  96. 

The  necessity  for  such  annexation  is  a  ques- 
tion of  public  policy  to  be  decided  by  the  leg- 
islature, or  by  such  tribunal  as  it  may  pro- 
vide. 

BeHin  v.  Oorham,  84  N.  H.  275;  St.  Louis 
V.  AUen,  18  Mo.  412;  Stih  v.  Indianapolis,  55 
Ind.  515;  PeopU  v.  Carpenter,  24  N.  Y.  86; 
KeUy  V.  Meeks,  supra;  Hurla  v.  Kansas  City, 
46  Kan.  788;  Taylor  v.  Fort  Wayne,  47  Ind. 
274;  Detor^s  App.  56  Pa.  163;  Smith  ▼.  Sagi- 
naw, 81  Mich.  128;  Qirard  v.  Philadelphia,  74 
U.  8.  7  Wall.  1,  19  L.  ed.  53. 

The  city  of  Cincinnati  is  the  taxing  district, 
and  this  may  be  enlarged  by  the  legislature. 
If  this  be  done,  whatever  property  is  thus 
brought  within  the  citv  of  Cincinnati  must 
contribute  to  the  public  support,  and  must 
share  in  the  public  benefit  because  within  the 
district 


regrulatlons  and  advantacres  without  incidentally 
benefiting  such  proprietors  in  the  personal  privi^ 
letres  and  accommodations  or  in  the  enhancement 
of  their  property,  then  the  power  to  tax  the  same 
arises.  Fulton  v.  Davenport,  17  Iowa.  404;  Davis 
V.  Dubuque,  00  Iowa,  468;  0*Hare  y.  Dubuque,  2S 
Iowa,  144. 

lAmUaJtion  on  UgMative  power. 

There  are  some  Judges  who  have  refused  to  sukv 
scribe  to  the  doctrine  of  the  unlimited  power  of 
the  legislature  when  uncontrolled  by  constitutional 
provisions.  It  has  been  held  that  the  legislature 
cannot  authorise  a  municipality  to  tax  land  lying 
beyond  its  corporate  limits.  Wells  v.  Weston,  8S3 
Mo.  884. 

The  strongest  presentation  of  this  view  is  to  be 
found  in  a  dissenting  opinion  by  Agnew,  Ch,  X,  in 
KeUy  V.  Pittsburgh,  85  Fa.  180, 27  Am.  Rep.  680, 
which  so  fully  discusses  the  question  as  to  justify 
extended  extracts  from  the  opinion.  The  Judge 
said:  **If  the  legislature  can,  by  a  mere  extension 
of  boundary,  authorise  the  oity  to  tax  farm  lands 
for  purely  city  purposes,  it  might,  without  exten- 
sion, direct  all  farms  within  given  lines,  outside  of 
the  oity,  to  pay  these  oity  taxes.  Th  us,  when  we  get 
rid  of  that  confusion  of  thought  which  confounds 
extension  of  boundary  and  power  of  taxation,  we 
perceive  that  taxes  laid  on  mere  farm  lands  to  pay 
dty  levies  applicable  only  to  the  built-up  or  true 
city  is  nothing  more  than  an  order  to  farmers  to 
pay  for  the  benefit  of  the  oity  residents;  It  is  tak- 
ing the  money  of  A.  to  pay  for  improvements 
made  for  the  use  of  B.  This  Is  palpably  and  flag- 
rantly unjust,  and,  therefore,  against  common 
right.  If  the  legislatu  re  itself  cannot  compel  farm- 
ers to  pay  city  taxes  for  purely  local  purposes  In 
which  they  have  no  share,  it  is  clear  it  cannot  au- 
thorise the  city  to  do  indirectiy  what  it  cannot  do 
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Pnwen  Y,  Wood  County  Comm.  and  Elan- 
thard  V.  BisieU,  supra. 

The  power  of  the  legislature  to  authorize 
the  aDDezaiion  of  farm  lands  is  ample. 

Cheaney  y.  Hooter,  9  B.  Moo.  830;  Covington 
▼.  SouthffaU,  15  B.  Mon.  491;  Morford  ▼.  JJn- 
get,  8  Iowa,  82;  Butler  ▼.  Muscatine,  11  Iowa, 
448;  LangvDorthy  ▼.  Dubuoye,  18  Iowa,  86; 
Fvlton  ▼.  Davenport,  17  Iowa,  404;  Lang- 
worthy  ▼.  Dubuaue,  16  Iowa,  271;  Durant  v. 
Kauffman,  84  Iowa,  194;  Oihoney  v.  (7ap0 
Girardeau,  68  Mo.  141;  iS<.  Z<»ui>  v.  RusseU, 
9  Mo.  607:  8t,  Louis  v.  ^;2<;n,  18  Mo.  400; 
Btate  Y.  Reynolds,  61  Mo.  208;  Idnt&n  y. 
Athens,  68  Ga.  5S8;  Ifam'n  ▼.  Dix,  52  Miss. 
68;  Municipality  No,  S  of  New  Orleans  v. 
Miehoud,  6  La.  Add.  606;  Washbufn  ▼.  OfA- 
kosh,  60  Wis.  463;  Ifatf/'jr  ▼.  Cox,  78  Tex.  588; 
Gary  ▼.  iVA»9z,  88  111.  164,  80  Am.  Rep.  648;  2 
Dill.  Mud.  Corp.  794;  Kelly  v.  Pittsburgh,  104 
U.  8.  78,  26  L.  ed.  659;  85  Pa.  170,  27  Am. 
Rep.  688;  Norris  v.  Waco,  67  Tex.  685.  ' 


Williamst «/.,  delivered  the  oplnlca  of  tte 

court : 

The  statute  relied  on  by  the  de^ndant  aa 
authority  for  the  annexation  it  is  attempting 
to  accomplish,  is  assailed  on  yarioos  grounds, 
one  of  which  is,  that  it  is  in  oonfllct  with 
section  1  of  article  18  of  thd  Ck>nstitution. 
which  prohibits  the  conferring  of  corporate 
power  by  special  legislation. 

As  this  objection  is  predicated  largeljr,  if 
not  entirely,  upon  the  first  section  of  the 
original  act,  ana  seems  to  rest  upon  the  word 
"*  present,**  therein  contained,  which  was  elim- 
inated by  the  amendmcDt  adopted  before  an^ 
steps  toward  the  Annexation  were  takeo,  it 
is  proper  to  consider  the  effect  of  tliat  amend- 
ment. We  understand  the  plaintiff's  counsel 
to  contend,  that  the  first  section  rendered  the 
whole  statute  obnoxious  to  the  constitutional 
provision  referred  to,  and,  that  it  could  not, 
therefore,  be  made  valid  by  amendment, 
though  the  unconstitutional  feature  be  thereby 


directly.  An  order,  with  or  without  the  extension 
of  boundary,  upon  a  certain  olarn  to  pay  taxes  for 
local  beneflts  conferred  on  others  is  wholly  differ- 
ent from  a  power  to  lay  a  s^neral  tax  for  the  sup- 
port of  government.  The  latter  Is  a  power  to 
which  every  citfoen  of  astute  submits  himself  in 
oonddOTation  of  the  general  benefits  derived  from 
government.  But  as  to  the  former .  .  .tbe  object  is 
to  make  the  ownen  of  farms  divide  the  expense  of 
supporting  municipal  government  with  those  who 
need  it;  .  •  .  the  true  city  is  the  built-up  part,  while 
the  levy  of  taxes  on  farms  is  to  oonflscate  property 
outside  for  the  benefit  of  those  within  the  true 
clty.'» 

'The  power  of  the  legislature  is  clear  to  divide 
the  state,  for  convenient  local  government,  into 
counties,  townships,  cities,  boroughs,  etc.,  confer- 
ring  on  eaob  an  appropriate  autonomy.  But  in 
doing  this  the  powers  conferred  must  be  adapted 
to  the  ends  to  be  accomplished  by  each.  A  sound 
and  birge  discretion  is  necessarily  exercised  in 
this  adaptation  of  powers.  But  it  Is  equally  clear 
that  the  powers  conferred  must  have  a  reasonable 
appropriateness  to  the  end  proposed.  Rucb  ao  ex- 
ercise of  power  only  can  fairly  comport  with  the 
true  and  acknowledged  principles  of  our  American 
governments,  which  are  well  founded  on  the  rights 
of  the  people,  and  for  their  'peace,  safety,  and  hap- 
Hiness.*** 

And  he  quotes  from  Galder  v.  Bull,  81 U.  S.  8  Dall. 
688, 1 L.  ed.  648:  'The  purposes  for  which  men  en- 
ter into  society  will  determine  the  nature  and 
terms  of  the  social  compact,  and  as  they  are  the 
foundation  of  the  legislative  power,  they  will  de- 
cide what  are  the  proper  objects  of  it.  The  nature 
and  ends  of  legislative  power  will  limit  the  exer- 
cise of  it.  .  .  .  Therefore,  while  we  concede  the 
wide  range  to  be  given  to  legislative  discretion  in 
adapting  the  means  to  the  end,  that  is,  to  the  pur- 
poses of  local  government,  there  is  a  limit  beyond 
which  the  legislative  power  cannot  sacrifice  the 
ncred  right  of  private  property.  This  limit  is 
reached  when  it  palpably  and  plainly  sacrifices  this 
right,  which  the  people  themselves  have  Jealously 
guarded  against  transgression  in  their  funda- 
mental law.  There  must  be,  therefore,  a  reason- 
able appropriateness  in  the  means  employed  to 
execute  the  legislati  ve  purpose.  The  taxing  power 
conferred  on  the  city,  therefore,  cannot  extend  to 
such  a  case  as  this,  where  a  ruinous  burden  is  laid 
on  land  wholly  rural  and  outside  of  the  city  proper, 
for  purely  local  and  city  objects,  In  which  .  .  .  the 
cwner  has  no  interest.    This  distinction  between 
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local  taxation  for  purely  local  purposes,  and  gen- 
eral taxation  by  the  state,  in  which  all  are  inter- 
ested, cannot  be  overlooked  or  thrust  aside.  .  .  . 

*'In  discussing  this  question,  the  advocates  of  un- 
limited power  Ignore  the  distinction  so  palpable 
between  the  general  power  of  taxation  for  the 
benefit  of  the  whole  state,  though  laid  in  districts, 
and  the  imposition  of  local  burdens  in  return  for 
specific  benefits.  As  to  the  former  aU  men  partici- 
pate more  or  less  in  the  general  advantages  of  gov- 
ernment; but  there  can  be  no  such  postulate  fOr 
the  latter  where  it  is  palpably  clear  the  local  bur- 
den is  imposed  without  Just  cause  and  is  plainly 
for  the  benefit  of  others.  And  a  court  must  re- 
gard a  substantial  return  not  a  merely  speculative 
or  shadowy  benefit,  which  amounts  to  no  more 
than  a  pretext.  .  .  .  If  the  rights  of  property  can  be 
taken  or  taxed  away,  wilhout  a  Justifiable  cause  to 
bring  the  legislative  act  within  the  Just  powers  of 
government  it  is  confiscation,  not  legal  contribu- 
tion." 

Cloeely  in  line  with  that  reasoning  is  Dnrvas  v. 
ConuBHAN,  post,  751.  The  latter  case  Is  supported 
in  other  Jurisdictions. 

Thus  under  a  grant  of  power  to  county  boards  to 
change  boundaries  of  towns,  a  change  cannot  be 
made  so  as  to  include  two  detached  tracts  of  ter- 
ritory. Chicago  ft  N.  W.  R.  Oo^  v.  Oconto,  SO  Wis» 
188, 86  Am.  Rep.  840. 

So  the  legislature  cannot  annex  non-contiguous 
territory.    Smith  v.  Sherry,  60  wis.  218. 

In  Hurla  v.  Kansas  City,  46  Kan.  738,  the  court  in 
considering  the  regularity  of  the  action  of  a  city 
in  enlarging  its  boundaries  under  authority  of  a 
statute  says:  *'We  doubt,  under  the  |H>wer  dele- 
gated in  this  section,  if  the  city  council  is  author* 
ized  to  leave  out  or  disregard  small  tracts  adjoining 
the  city  limits  and  paas  over  them  and  attempt  to 
talse  within  the  city  a  detached  tract  not  adjoining 
its  boundaries.** 

ilfaMn(78pee(al  taaelnodisMet, 

The  object  of  raising  funds  for  special  purposes 
may  be  accomplished  without  annexing  the  ter- 
ritory to  the  town  for  all  purposes.  In  a  recent 
case  it  was  held  that  the  legislature  may  lawfully 
erect  territory  contiguous  to  a  town  and  the  town 
into  a  district  for  the  purpose  of  enabling  it  to  vote 
aid  to  an  internal  Improvement  and  raise  the 
money  by  taxation  on  the  property  in  the  district. 
Henderson  v.  Jackson  Ck>unty,  IS  Fed.  Bep.  678. 

H.P.  F. 
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remoYed.  Anuming  the  premiaes  to  be 
sound,  the  oodcIubIod,  we  thinks  does  not  fol- 
low. 

**  Where  one  or  more  sections  of  a  statute 
are  amended  by  a  new  act,  and  the  amenda- 
tory act  contains  the  entire  section  or  sections 
amended,  and  repeals  the  section  or  sections 
so  amended,  the  section  or  sections  as  amended 
must  be  construed  as  though  introduced  into 
the  place  of  the  repealed  section  or  sections 
in  the  original  act,  and,  therefore,  in  view 
of  the  provisions  of  the  original  act  as  it 
stands  after  the  amendatory  sections,  are  so 
introduced." 

McKibben  y.  Lester,  9  Ohio  St.  027. 

And,  it  may  be  added,  the  other  sections 
are  to  be  interpreted  in  connection  with,  and 
in  view  of,  the  amended  section  or  sections, 
and,  in  its  application  to  cases  arising  after 
the  amendment  has  been  made,  the  whole 
statute  must  have  the  same  operation  and  ef- 
fect as  if  it  then  had  been  re-enacted,  in  terms. 
Hence,  an  unconstitutional  statute  may  be 
amended  into  a  constitutional  one,  so  far  as 
its  future  operation  is  concerned,  by  remov- 
ing its  objectionable  provisions,  or  supply- 
ing others  to  conform  it  t  j  the  requirements 
of  the  constitution.  It  is,  therefore,  unneces- 
sary, in  passing  upon  the  constitutionality  of 
this  statute,  to  consider  the  first  section  be- 
fore it  was  amended. 

1.  This  court  decided,  in  State  v.  Cincin- 
nati, 20  Ohio  St.  18,  that  the  extension  by  a 
municipality  of  its  corporate  Jurisdiction, 
by  the  enlargement  of  ils  territorial  bound- 
aries, is  the  exercise  of  a  corporate  power 
which  cannot  be  conferred  by  special  act ;  so 
that,  the  question  here  is  whether  the  statute 
under  consideration,  in  its  amended  form,  is 
an  act  of  that  nature.  The  first  section  pro- 
vides: "That  any  city  of  the  first  grade  of 
the  first  class  shall  have  the  power  to  annex 
to  its  corporate  limits  any  contiguous  muni- 
cipal corporacio*n  or  corporations  of  other 
grades  or  classes  situate  m  the  county  con- 
taining such  city  of  the  first  grade  of  the 
first  class,  upon  compliance  with  the  terms 
and  conditions  hereafter  recited.  **  The  clas- 
sification of  municipal  corporations,  adopted 
by  the  codification  of  1880,  has  been  con- 
tinued in  force.  By  it,  such  corporations 
are  divided  into  cities,  villages,  and  namlets ; 
and  cities  into  two  classes,  first,  and  second, 
and  each  class  into  grades ;  those  of  the  first 
class  into  three  grades,  with  provision  for  a 
fourth,  and  those  of  the  second  class  into 
four  grades.  At  no  time  since  the  adoption 
of  that  classification  has  there  been  more  than 
one  city  belonging  to  either  grade  of  the  6r8t 
class;  Cincinnati  being  tbe  only  city  of  the 
first  grade,  Cleveland  the  only  city  of  the 
second  and  Toledo  the  only  one  of  the  third 
grade  of  that  class;  and,  while  other  cities 
might  have  come,  or  may  hereafter  come  into 
one  or  the  other  of  those  grades,  no  doubt  one 
purpose  of  the  classification,  if  indeed  that 
was  not  its  only  purpose,  was  to  provide  a 
plan  by  which  legislation  applicable  alone 
to  each  of  those"  cities  might  be  enacted 
without  overstepping  the  limitations  of  the 
constitution.  The  validity  of  legislation  of 
that  class  was  early  callea  in  question,  but 
its  constitutionality    has   been    repeatedly 
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maintained.  It  is  said,  in  State  v.  Bretoeter, 
89  Ohio  St.  653:  **The  objection  thst  the 
classification  was  illusory  was  conceded  to  be 
forcible,  but  did  not  prevail."  In  view  of 
the  volume  to  which  such  legislation  has 
grown,  and  is.  likely  to  further  grow  in  tlie 
future,  it  is  still  urged  that  a  better,  as  well 
asasounder  rule  would  have  been  established, 
if  the  objection  had  prevailed.  But  what- 
ever the  individual  views  of  Judges  on  that 
subject  may  now  be,  the  validity  of  legisla- 
tion of  that  kind  has  been  so  long  recognized, 
and  it  enters  so  largely  into  the  government 
of  the  cities  of  this  state,  that  the  evil  con- 
sequences to  be  apprehended  from  overturn- 
ing the  established  rule  would  greatly  ex- 
ceed any  likely  to  result  from  sulhering  to 
it.  At  all  events,  as  has  been  declared  more 
than  once  by  this  court,  the  rule  has  become 
so  firmly  establislicd  that  it  is  no  longer  open 
to  controversy.  State  v.  Pugh,  48  Ohio  St. 
98 ;  State  v.  Eatokins,  44  Ohio  St.  98 ;  State 
V.  Hudson,  Id.  187 ;  State  v.  Wall,  47  Ohio 
St.  499;  StaU  v.  Smith,  48  Ohio  St.  211. 

The  question  is  always  open,  however, 
whether  a  particular  statute  is  within  Hie 
rule ;  and  it  is  held  not  to  be  a  valid  objec- 
tion ''asrainst  legislation,  general  in  form, 
concerning  cities  of  a  designated  class  and 
grade,  that  but  one  city  in  the  st^te  is  within 
the  particular  classification  at  the  time  of  its 
enactment ;"  nor.  *'that  the  belief  or  intent  of 
the  individual  members  of  the  general  as- 
sembly who  voted  for  tbe  act  was  that  it 
should  apply  only  to  a  particular  city. "  State 
V.  Pugh,  supra.  Not  is  the  power  of  classifica- 
tion confined  to  that  based  upon  population, 
or  the  division  of  municipalities  into  classes 
or  grades  according  to  the  number  of  their 
inhabitants;  and  while  it  is  difficult,  if  not 
impossible,  to  accurately  define  the  power  by 
any  general  rule,  it  is  settled  that  proper 
classification  may  be  based  upon  the  peculiar 
situation  of  municipalities,  their  conditions, 
internal  and  surrounding,  which  render  dif- 
ferent legislation  with  respect  to  them  nec- 
essary, or  especially  appropriate.  Broneon 
v.  Oberlin,  41  Ohio  St.  476 ;  GasteUo  v.  Wyom- 
ing, 49  Ohio  St.  202.  And,  whatever  the 
plan  or  basis  of  classification,  the  principle 
upon  wbjch  the  validity  of  legislation  with 
respect  to  a  particular  class  depends,  is,  that 
other  municipalities  may  attain  to  the  same 
class,  and  become  subject  to,  and  avail  them- 
selves of,  the  benefits  of  the  act ;  if  that  may 
be  done,  the  statute  is  a  law  of  a  general 
nature,  and  not  invalid,  though  it  confer 
corporate  power.  State  v.  Pugh,  and  State  v. 
Bawkine,  eupra. 

Tested  by  that  principle,  the  statute  under 
which  the  annexation  proceeding  here  in- 
volved was  instituted,  is  not  a  special  act. 
It  is  continuing  in  its  operation,  and  adapted 
to  future  proceedings  of  the  same  kind,  as 
well  as  to  the  present  one.  And,  though  the 
defendant  is  now  the  only  city  of  the  first 
grade  of  the  first  class  in  the  state,  every  city 
hereafter  coming  into  that  grade  and  class 
may,  under  the  same  circumstances,  without 
further  legislation,  avail  themselves  of  the 
provisions  of  the  act,  and  exercise  the  power 
of  annexation  in  the  manner  and  upon  the 
conditions    nrescribed   in    the  act.     Under 
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•listing  legislation,  ererj  such  city  will  bo 
provided  with  the  same  officers  and  govern- 
mental machinery  as  the  defendant,  and  be 
subject  to  the  sarfie  eeneral  laws  that  are  ap- 
plicable to  the  defendant ;  and  the  like  result 
will  ensue  with  regard  to  contiguous  muni- 
cipalities of  other  irrades ;  those  contiguous 
to  future  cities  of  tbe  first  grade  of  the  first 
class,  will,  without  further  legislation,  be 
under  the  same  general  laws  that  those  now 
contiguous  to  existing  cities  of  tliat  grade  and 
class  are,  and  have  the  same  form  of  govern- 
ment. 

2.  The  act  being  of  a  general  nature,  is 
it  in  conflict  with  section  26  of  article  2  of 
the  Constitution,  which  requires  that  all  laws 
of  a  general  nature  shall  have  a  uniform 
operation  throughout  the  state?  We  think 
it  is  not.  In  order  that  a  law  may  have  such 
operation,  it  is  not  necessary  that  there  be  in 
every  part  of  the  state  persons  or  objects  upon 
which  it  can  operate,  nor  that  manv  persons 
or  objects  be  within  the  scope  of  fts  opera- 
tion ;  it  is  sufficient  if  the  law  operate  uni- 
formly upon  all  persons  or  objects,  or  classes 
of  either,  in  the  same  situation  and  condi- 
tion, and  all  that  may  come  within  the  rela- 
tion and  circumstances  for  which  it  provides ; 
and  it  is  clear  the  statute  in  question  has 
such  operation,  since  all  cities  of  the  class 
and  grade  of  the  defendant,  and  al  1  that  may 
hereafter  attain  to  that  srade  and  class,  may 
avail  themselves  of  the  provisions  of  this 
statute,  and  annex  contiguous  municipalities 
of  other  grades,  upon  the  same  conditions 
and  terms  under  whicli  the  defendant  is  au- 
thorized to  make  such  annexation,  and  by  the 
same  mode  of  ^'procedure.  McQill  v.  State, 
34  Ohio  St.  228 ;  Senor  v.  Ratterman,  44  Ohio 
St.  661. 

3.  It  is  further  claimed  that  the  statute  is 
repugnant  to  those  sections  of  the  judicial 
article  of  the  constitution  (sections  1  and  4 
of  article  4),  which  declare  that  the  judicial 
power  of  the  state  shall  be  vested  in  certain 
courts,  among  them  the  courts  of  common 
pleas,  and,  that  **the  Jurisdiction  of  the 
courts  of  common  pleas  and  of  the  judges 
thereof  shall  be  fixed  by  law. "  The  particular 
provisions  of  the  statute  pointed  out  as  being 
■0  repugnant,  are  those  contained  in  sections 
6,  6,  and  7,  which  confer  authority  on  the 
court  of  common  pleas  to  appoint  three  com- 
missioners, fix  their  compensation,  and  ap- 
prove or  modify  their  report.  These  com- 
missioners are  required  to  make  a  detailed 
account  of  the  indebtedness  of  each  muni- 
cipality included  in  the  annexation,  and  of 
the  school  districts  affected  by  it,  and  arrange 
the  terms  and  conditions  of  the  annexation, 
and  make  report  to  the  court,  which  may 
approve  it  as  made,  or  modify  it,  and  then 
approve  it.  When  the  report  is  approved, 
the  annexation,  it  is  declared,  s^all  be 
deemed  complete,  and  the  action  of  the  court 
ahall  be  final.  The  powers  to  be  exercised 
under  these  provisions  of  the  statute,  it  is 
said,  are  not  of  a  judicial  nature,  and  can- 
not, therefore,  be  conferred  on  the  court ;  and, 
as  the  annexation  cannot  be  consummated 
without  their  exercise,  the  whole  statute,  it 
is  contended,  becomes  inoperative.  There 
appears  to  be  do  constitutional  obstacle  in 
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the  way  of  investing  a  court  or  judce  wiU 
such  powers.    Nor  is  there  any  valid  objec- 
tion to  their  due  execution,  lit  the  court  oi 
judge  chooses  to  perform  them,  for  third  per- 
sons cannot  complain  on  the  ground  that  their 
performance  could  not  have  been  enforced. 
8taU  V.  Qasday,  5  Ohio,  14 ;  State  y.  Judges 
of  Common  PUm  Ot.  21  Ohio   St.  1 ;  Walker 
v.    Cincinnati,  Id  14,  8  Adl   Rep.   24.     la 
the  two  cases  in  21  Ohio  St.,  above  cited, 
powers  analogous  to  those   pointed  out  aa 
objectionable  In  this  statute  were  conferred 
on  the  judges  instead  of  the  courts ;  and  la 
that  respect  the  cases  are  distinguishable  from 
this  one ;  but  the  distinction  is  not  important. 
In  the  case  of  the  State  v.  Qaeiay,  the  stat- 
ute, as  appears  from  the  report,  authorized 
the  court  to  assess  a  tax  upon  lawyers,  which, 
while  in  no  sense  judicial  action,  is  some- 
thin  &:  more  than  the  appointment  of  a  min- 
isterial or  administrative  board  or  ofiScer; 
and  this  court  upheld  the  law,  and  enforced 
the  tax.     All  such  powers,   when  the  court 
is  directed  to  execute  them,  are  necessarily 
to  be  performed  by  the  judge,   for  they  can 
be  in  no  other  way  ;  and  hence,  it  can  make 
no  substantial  difference  whether  the  statute 
confers  them  in  terms  on  the  court,  or  on  the 
judge  of  the  court.     It  will  be  found  that  in 
many  instances,   in  providing  measures   of 
importance  in  the  municipal  government  of 
the  defendant,  and  other  cities,  and  in  the 
conduct  of  public  affairs  generally,  the  legis- 
lature has  imposed  upon  the  court,  eo  nomine, 
duties  not  dissimilar  to  those  the  court    is 
required  to  perform  by  the  statute  in  ques- 
tion.    Thus,  it  is  required  to  fix  the  number 
of  justices  of   the  peace  in  new  townships 
(Rev.  Stat.  §  566)  ;  to  approve  the  report  and 
fix  the  compensation  of  commissioners  ap- 
pointed to  establish  the  seat  of  justice  of  new 
counties,  and  to  appoint  a  director  to  pur- 
chase land  and  lay  the  same  into  lots,  and 
alleys,  in  such  county  seat,*  and  prescribe 
regulations  for  the  action  of  the  director  in 
so  doing,  and  in  the  disposition  of  the  lota 
(sections  882-887)  :  to  appoint  persons  to  ex- 
amine the  reports  of  county  commissioners, 
and  persons  to  examine  the  county  treasury 
(sections  917,    1131)  ;  to  appoint  city   hall 
trustees  (section  2559,  a,  1)  ;  a  boani  of  tax 
commissioners  (section  2690,  a)  ;  trustees  of 
the  sinking  funa  (section  2715)  ;  directors  of 
certain  universities  (section  4098)  ;  trustees 
of  children's  homes  (sections  7913-7987)  ;  and 
to  ffrant  licenses  to   ferries  and  auctioneers 
(sections  4222-4225),   (4256-4259)  ;  and  per- 
form many  other  similar  duties.     Other  stat- 
utes confer  like  powers  upon  judges.     And 
in  whichever  form  the  power  has  been  given, 
the  judges,  so  far  as  we  are  aware,  have  con- 
formed to  the  legislative  will,  whether  they 
could  have  been  compelled  to  do  so  or  not; 
and  many  important  public  results  have  been, 
and  are  being  accomplished,  in  consequence. 
The  legislature  has,  no  doubt,  empowered  the 
courts  and  judges  to  perform  these  acts,  and 
others  of  like  nature,  because  in  that  way  the 
best  public  agencies  necessary  in  carrying  the 
legislation  into  effect,  are  most  likely  to  be 
obtained;  and  we  are  not  convinced,  either 
that  the  legislative  judgment  in  that  regard 
is  at  fault,  or,  that  the  legislative  purpose 
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must  fftil ;  ftt  least,  so  long  aa  the  courts  and 
judges  charged  with  the  performance  of  the 
wet  interpose  no  objection.  In  regard  to  the 
power  to  be  exercised  bj  the  court  of  common 
pleas  in  approving  or  modifying  the  report 
of  the  commissioners  appointed  to  adjust  the 
terms  of  annexation,  and  the  dangers  sug- 
gested, of  Impairing  the  rights  of  creditors 
of  either  of  the  municipalities,  or  other 
private  rights,  it  is  sufficient  to  say,  the  case 
has  not  yet  reached  that  stage  where  any 
actual  violation  of  those  rights  has  occurred, 
or  any  probable  violation  of  them  is  ap- 
parent. For  aught  that  can  be  now  known, 
the  terms  of  annexation  may  be  adjusted  to 
the  satisfaction  of  all  concerned ;  and  if  the 
rights  of  creditors,  and  others  be  violated, 
the  individuals  affected  must  seek  the  needed 
redress. 

4.  Another  objection  made  to  this  statute 
Is,  that  the  object  sought  to  be  accomplished 
by  it,  in  the  mode  provided,  is  beyond  the 
range  of  legislative  authority,  because  it  au- 
thorizes annexation,  and  consequently  taxa- 
tion, without  the  consent  of  those  who  are 
affected  by  it.  The  proposition  of  counsel, 
as  stated  in  the  brief,  is :  ''If  annexation  of 
one  municipal  corporation  to  another  be  so 
auUiorized  as  to  vest  in  the  asencies  em- 
powered to  effect  the  union  final  authority 
to  reouire  substantial  taxes  for  objects  ac- 
complished, and  purely  local  to  the  annexing 
corporation,  to  be 'imposed  upon  the  taxable 
inhabitants  of  the  municipality  proposed  to 
be  annexed,  then  the  exercise  of  power  to 
•nnex  must  be  founded  in  mutual  consent. " 

That  the  enlargement  of  the  territorial 
boundaries  of  municipal  corporations  by  an- 
nexation, and  the  consequent  extension  of 
their  corporate  jurisdiction,  including  that 
of  levying  taxes,  are  le^^itimate  subjects  of 
legislation,  must  be  admitted ;  and  hence, 
the  extent  to  which  such  legislation  shall 
be  enacted,  both  with  respect  to  the  condi- 
tions and  circumstances  under  which  the  an- 
nexation may  be  had,  and  the  manner  in 
which  it  mav  be  made,  rests  wholly  in  the 
discretion  of  the  general  assembly,  except  in 
so  far  as  limitations  upon  its  power  are  con- 
tained in  the  constitution.  Accordingly, 
legislation  has  been  sustained,  which  au- 
thorized the  annexation  of  territory,  without 
the  consent  of  its  inhabitants,  to  a  munici- 
pal corporation  havinff  a  large  unprovided- 
Tor  indebtedness,  for  tne  pavment  of  which 
the  property  included  within  the  territory 
annexed  became  subject  to  taxation.  Ptnoert 
V.  TfVcMf  County  ComtB,  8  Ohio  St.  285 ;  Blan- 
€hard  V.  BiueU,  11  Ohio  St.  96.  In  both  of 
these  cases  it  was  held  that  the  annexation 
might  be  made  without  the  consent,  and  even 
against  the  remonstrance  of  a  majority  of 
the  persons  residing  on  the  annexed  territory, 
that  the  lands  thus  annexed  were  liable  to 
local  taxation  for  the  payment  of  the  pre- 
existing indebtedness  of  the  municipality, 
and  that  the  statute  authorizing  such  annexa- 
tion was  constitutional ;  the  court  saying  in 
the  first  of  the  cases  that  there  is  no  consti- 
tutional provision  on  the  subject,  and  that, 
'"it  would  require  a  very  artificial  and  un- 
sound mode  of  reasoning  to  hold  that  terri- 
tory could  not  be  annexed  to  a  town  which 
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owed  debts,  until  the  owners  of  such  terri- 
tory were  paid  a  compensation  in  money  for 
a  proportional  part  of  such  debt,  on  the 
ground  that  the  property  annexed  was  con- 
demned for  public  use;"  and  further,  that  it 
is  not  *'to  be  presumed  that  a  municipal  cor- 
poration has  contracted  a  debt  without  being 
correspondingly  benefited."  And  in  Meica^ 
V.  8Uite,  49  Ohio  St.  580,  a  statute  was  held 
valid  which,  in  turns,  detached  from  a  city, 
without  its  consent,  territory  included  in  its 
corporate  limits,  and  attached  to  it  another 
taxinff  jurisdiction.  The  principle  estab- 
lished by  these  cases  must  control  the  de- 
cision of  this  one,  so  far  as  the  auestion  now 
under  consideration  is  concemea,  unless,  aa 
counsel  for  the  plaintiff  contend,  the  prin- 
ciple is  inapplicable  on  account  of  the  na- 
ture of  the  indebtedness  of  the  defendant,  or 
because  the  territory  proposed  to  be  annexed 
is  already  embraced  in  organized  municipal!* 
ties. 

The  indebtedness  of  the  defendant,  which, 
it  is  claimed  distinguishes  this  case  from 
those  above  referred  to,  is  that  incurred  for 
what  is  known  as  **  the  Cincinnati  Southern 
Railroad,"  for  waterworks,  city  hall,  and 
some  other  local  improvements  aggregating 
many  millions  of  dollars.  It  does  not  ap- 
pear what  was  the  nature  or  amount  of  tne 
indebtedness  of  the  respective  municipalities 
involved  in  the  cases  of  Bowen  v.  Wood 
County  Comrs.^  or  Blaneha/rd  v.  BUM;  and 
it  should  be  presumed,  counsel  claim,  that 
It  was  created  for  the  necessary  or  usual 
governmental  purposes,  and  not  for  local  im- 
provements. AUowioe  the  presumption,  it 
is  not  perceived  how  tne  amount  or  nature 
of  the  municipal  indebtedness  can  affect  the 
right  of  annexation,  if  it  be  otherwise  legal ; 
for  the  power  to  bring  into  a  municipal  cor- 
poration, by  annexation,  property  not  there- 
tofore subject  to  taxation  for  municipal  pur- 
poses, and  lay  taxes  upon  it  to  raise  funds  for 
the  payment  of  any  previously  existing  muni- 
cipal debt,  necessarily  includes  the  power 
to  do  so  for  the  payment  of  every  such  debt 
lawfully  incurred.  Persons  thus  brought 
into  the  annexing  corporation,  and  their 
property,  like  all  of  its  other  idhabitants 
and  their  property,  receive  and  enlov  the 
benefits  of  all  local  improvements, and  should 
share  the  burdens  existing  when  the  enjov- 
ment  commences ;  and,  in  like  manner,  the 
inhabitants  of  the  annexing  corporation  en- 
loy  the  benefits  and  share  the  burdens  aris- 
ing from  the  local  improvements  of  the 
municipalities  annexed.  If  a  valid  objec- 
tion to  the  annexation  could  be  predicated 
upon  the  nature  of  the  indebtedness  for  the 
payment  of  which  the  property  included  in 
the  annexation  may  be  taxed  without  the 
consent  of  its  owners,  the  reason  would  seem 
to  be  stronger  for  allowing  it  where  the  debt 
was  incurred  for  purely  governmental  pur- 
poses ;  for  the  benefits  derived  therefrom  are 
not  continuing,  nor  the  results  tangible,  lilce 
those  arising  from  permanent  public  im- 
provements, nut  may  have  entirely  censed, 
and  so  be  no  longer  capable  of  enjoy rnent  by 
the  persons  included  in  tlie  annexation,  ex- 
cept what  may  be  attributed  to  good  muni- 
cipal  government  resulting   from   the  ex* 
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penditare.  But  the  power  of  taxation  does 
not  rest  upon  the  consent  of  the  taxed,  ex- 
cept as  that  consent  is  implied  or  shown  in 
the  enactment  of  laws  by  the  lepresentatives 
of  the  people,  or  is  made  requisite  by  leg- 
islation ;  and,  therefore,  taxes  may  oe  im- 
posed, or  authorized  by  the  legislatiye  body, 
within  its  discretion,  for  ail  public  pur- 
poses, so  long  as  the  fundamental  law  is  not 
violated.  W£  cannot  think  that,  because 
the  annexation  authorized  by  the  statute  may 
result  in  the  taxation  of  property  without 
the  owner's  consent,  for  the  payment  of  the 
lawful  indebtedness  of  the  annexing  cor- 
poration, the  passage  of  the  act  was  a  usur- 
pation of  legislative  power.  If  either  of  the 
municipalities  sought  to  be  annexed  should 
be  the  owner  of  private  property  which  may 
be  taxed,  it  stands  on  the  same  footing  as 
other  owners  of  private  property ;  its  rights 
can  be  no  greater  than  theirs,  and  hence, 
there  can  be  no  more  necessity  for  its  con- 
sent, than  for  theirs;  and  property  held  by 
it  for  public  purposes  will  continue  to  be 
held  for  such  purposes,  after  the  annexation 
is  completed,  until  other  lawful  disposition 
is  made  of  it.  Nor  do  we  think  the  general 
assembly  exceeded  its  legislative  power  in 
authorizing  the  annexation  of  municipalities 
of  a  lower  grade  to  one  of  a  higher  grade. 
Grant  its  powers  to  annex,  or  provide  for 
annexing  to  a  city  or  village,  adjacent  ter- 
ritory against  the  will  of  its  owners  and  oc- 
cupants, and  there  does  not  appear  to  be  any 
satisfactory  reason  for  deny  ins  the  power 
where  the  territory  is  coextensive  with  the 
boundaries  of  another  municipal  corporation, 
especially  when  there  is  no  such  limitation 
in  the  constitution. 

It  is  maintained  bv  very  high  authority 
that  it  is  clearly  within  the  legislative  dis- 
cretion to  extend  or  restrict  the  boundaries 
of  municipal  corporations,  ''or  consolidate 
two  or  more  into  one."  Cooley  on  Consti- 
tutional Limitations,  6th  ed.  228 ;  and  it  is 
declared  by  Mr,  Justice  Clifford,  in  Mount 
Pleasant  v.  BeckudtK  100  U.  8.  615-524,  25 
L.  ed.  091^701,  to  be  the  constant  practice 
for  legislative  bodies  to  divide  or  consolidate 
municipal  corporations,  and  that  such  ac- 
tion is  often  necessary  for  the  public  inter- 
ests and  convenience.  And  in  Meriwether 
T.  QarreU,  102  U.  8.  472-511,  26  L.  ed.  197- 
904,  it  is  said  by  Mr,  Justice  Field :  "  Munic- 
ipal corporations  are  mere  Instrumentalities 
of  the  state  for  the  more  convenient  admin- 
istration of  local  government.  Their  pow- 
ers are  such  as  the  legislature  may  confer, 
and  these  may  be  enlarged,  abridged,  or  en- 
tirely withdrawn  at  its  pleasure.  This  is 
common  learning,  found  in  all  adjudica- 
tions on  the  subject  of  municipal  bodies  and 
repeated  by  text- writers.  There  is  no  con- 
tract between  the  state  and  the  public  that 
the  charter  of  a  city  shall  not  be  at  all  times 
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subject  to  legislative  oouirol.  .  .  .  Then 
is  no  such  thing  as  a  vested  right  held  by 
any  individual  in  the  giant  of  lesislative 
power  to  them."  Many  other  aumori ties, 
much  to  the  same  effect,  are  cited  in  the 
brief  of  counsel  for  the  defendant  which  we 
deem  it  unnecessary  to  notice  further.  We 
have  been  referred  to  none  maintaining  the 
contrary  doctrine,  and  have  found  none.  In 
the  light  of  these  authorities,  we  would  be 
unwarranted  in  holding  that  the  legislature 
transcended  its  powers  in  passing  the  act  in 
question;  and,  observing  in  this  case  the 
well-establislied  rule  that  the  courts  should 
not  declare  a  statute  unconstitutional  unless 
convinced  that  it  is  clearly  so,  we  hold  the 
statute  in  all  respects  constitutional  and 
valid. 

5.  The  remaining  question  is  whether  the 
statute  has  thus  far  be«n  complied  with. 
The  plaintiff  claims  it  has  not  been  in  the 
mode  of  submitting  the  question  of  the  an- 
nexation at  the  election  held  under  the  stat- 
ute; that  the  question  of  the  annexation  of 
all  the  villages  sought  to  be  annexed  waa 
the  only  one  submitted,  so  that  the  elector 
of  each  village  was  denied  the  right  to  vote 
on  the  question  of  its  annexation,  and  could 
only  vote  for  or  against  the  annexation  of 
all.  This  seems  to  be  in  strict  conformity 
with  the  statute.  The  second  section  pro- 
vides that  the  city  desiring  to  annex  any 
contiguous  municipal  corporation  or  corpo- 
rations shall  pass  an  ordinance  declaring 
such  intention,  and  describing  the  municipal 
corporation  or  corporations  it  desires  to  have 
annexed;  and  section  three  provides  that 
when  the  city  desiring  the  annexation  de- 
termines in  favor  of  the  same,  its  mayor, 
and  the  mayors  of  the  different  municipal 
corporations  sought  to  be  annexed  shall 
each  issue  a  proclamation,  notifying  the 
qualified  electors  of  their  respective  munic- 
ipalities, of  the  time  and  place  of  holding  aa 
election  **  to  determine  whether  such  munic- 
ipalities shall  be  annexed."  There  is  but 
one  question  to  be  determined,  and  that  ia 
whether  all  the  municipal ites  sought  to  be 
annexed,  if  more  than  one,  shall  be  annexed ; 
and  in  the  determination  of  that  (question 
the  electors  of  all  such  municipalities,  and 
of  the  city  desiring  the  annexation,  are 
equally  interested.  The  statute  further  pro- 
vides uiat  the  annexation  shall  be  deemed  to- 
have  carried,  if  a  majority  of  the  votes  ''cast 
upon  such  proposition  s&all  be  in  favor  of 
annexation."  We  find  no  provision  in  the 
statute  whibh  contemplates  a  separate  vote 
by  the  electors  of  eacn  municipality  upon 
Uie  question  of  its  annexation. 

Tne  defendant,  Tujmng  shoum  tJiat  it  is  law- 
fully possessed  of  tJie  privileges  and  franchisee 
it  is  charged  toUh  exercising,  is  entitled  tojudg^ 
ment. 
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City  of  DENVER  et  al.,  Appts., 

V, 

Jeremiah  OOULEHAN  et  ah 
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*The  leifislatiire  of  this  state  does  not 
have  the  poorer  to  extend  or  eDlarge  the 
teriitx)rlal  limits  of  a  specially  obartered  town 
or  dty  by  adding  thereto  noncontliruous  lands,^ 
that  Is,  lands  entirely  separated  from  the  mtinio- 
ipality  by  intervening  territory;  and  the  courts 
may  declare  the  annexation  of  such  nonoontigru> 
ous  territory  invalid,  and  enjoin  the  oolleotion  of 
municipal  taxes  upon  the  property  thus  sought 
to  be  annexed. 

(December  »,  180O 

APPEAL  b^  defendantB  from  a  Judnnent  of 
the  District  Court  for  Jefferson  County  in 
favor  of  plaintiffs  in  an  action  brought  to  en- 
join the  assessment,  levy,  and  collection  of 
taxes  upon  plaintiff's  property  for  the  use  of 
the  dty  of  Denver.    A  firmed. 

•  Statement  by  Elliott.  J.: 

Action  to  enjoin  the  assessment,  levy,  and 
collection  of  taxes  upon  certain  property  in 
Jefferson  county  by  or  for  the  use  of  the  city 
of  Denver.  iSrial,  and  judgment  in  favor 
of  plaintiff,  granting  the  perpetual  injunc- 
tion aa  prayed  for.  Defendants  appeal.  The 
complaint  is  very  lengthy.  The  following 
extracts  will  be  sufficient  for  an  understand- 
ing of  the  opinion:  ''The  plaintiff,  suing 
aa  well  for  the  behalf  of  all  other  owners  of 
taxable  property  situate  within  the  district 
of  lands  aforesaid,  similarly  situated,  as  for 
himself,  complaining,  saith  that  plaintiff  is, 
and  for  twenty  years  and  more  last  past  hath 
been,  the  owner  of  those  certain  premises  de- 
scribed as  the  northeast  quarter  of  section 
twenty-three  (38),  township  three  (8)  south, 
of  range  sixty-nine  (09)  west ;  .  .  .  that 
by  a  certain  act  of  the  general  assembly  of 
the  state  of  Colorado  approved  on  the  third 
day  of  April,  A.  D.  1898,  entitled  *An  act 
to  revise  and  amend  the  charter  of  the  city 
of  Denver,'  it  was  and  is  provided,  among 
other  things,  that  the  corporate  limits  of  the 
said  city  of  Denver  should  begin,  etc.  [de- 
scription, including  lands  of  plaintiff],  'ex- 
cepting, however,  out  of  the  said  city,  as  so 
established,  all  towns  and  cities  incorporated 
and  then  existing  under  the  general  laws  of 
the  state,  situated  within  said  last- mentioned 
boundaries.'  .  .  .  Plaintiff  further  avers 
that  the  plaintiff's  land  hereinbefore  de- 
scribed, and  all  of  the  lands  hereinbefore 
mentioned,  situate  in  the  said  township  three 
(8)  south,  of  range  sixty- nine  (09)  west,  and 
township  four  (4)  south,  of  range  sixty-nine 
(69)  west,  are,  and  always  have  been,  in- 
cluded within  the  limits  of  the  said  county 
of  Jefferson ;  that  the  said  lauds  of  the  plain- 

^eadnote  by  BlziIOIT,  «f. 

NoTB.— As  to  power  of  legislature  to  annex  ter- 
ritory to  municipalities,  see  note  to  ease  imme- 
diately preceding  this  one. 
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tiff  are  agricultural  lands,  and  now  are,  and 
for  many  years  last  past  have  been,  by  plain- 
tiff planted  and  cultivated  for  the  rearing  of 
grasses,  small  grains,  and  small  fruits;  that 
the  said  lands  are  valuable  only  as  agricul- 
tural lands :  that  the  same  are  not  and  never 
have  been  divided  into  streets,  alleys,  lots, 
blocks,  or  outlets,  nor  doth  plaintiff  propose 
or  intend,  nor  hath  plaintiff  ever  proposed, 
intended,  or  desired,  to  so  subdivide  the  same 
into  parcels,  or  sell  or  expose  the  same  to  sale 
as  urban  or  suburban  property,  nor  are  the 
same  valuable  for  such  purpose ;  that  no  pub- 
lic buildings  or  other  improvements  have 
ever  been  erected  or  made  by  the  said  city  of 
Denver  upon  or  within  three  miles  of  said 
lands  of  plaintiff  or  said  district  of  lands 
aforedescrlbed,  situate  in  said  county  of  Jef- 
ferson ;  that  none  of  the  public  streets  or 
alleys  of  the  city  of  Denver  extend  into  or 
near  to  the  same,  or  any  part  thereof,  or  into 
or  within  two  miles  of  any  part  of  the  said 
district  of  lands  aforedescrlbed ;  and  that 
neither  light,  heat,  police  protection,  water, 
nor  other  convenience  or  public  service  fur^ 
nished  by  or  under  authority  of  the  city  of 
Denver  for  the  benefit  of  the  inhabitants 
thereof  hath  ever  been  extended  or  afforded 
to  plaintiff  or  anv  of  the  people  residing 
within  the  said  district ;  nor  doth  or  can 
plaintiff  or  the  other  owners  of  lands  situate 
within  the  said  district  have  any  benefit, 
advantage,  or  convenience  whatsoever  of  the 

fovernment  of  the  said  city  of  Denver,  or  any 
epartment  thereof ;  nor  are  the  said  lands  of 
plaintiff,  nor  any  of  the  lands  situate  within 
the  distiiict  aforesaid,  in  range  sixty- nine  (69) 
aforesaid,  necessary  to  be  added  to  the  city 
of  Denver  for  opening  streets  or  ways  be- 
tween other  parts  of  the  said  city  of  Denver, 
or  for  anv  other  municipal  purpose  whatso- 
ever ;  ana  that  the  whole  purpose  of  the  city 
of  Denver  and  those  active  in  and  about  pro- 
curing such  enlargement  of  the  bounds  of 
said  city  was  and  is  to  enable  the  authorities 
of  the  said  city  of  Den  ver  to  levy  taxes  upon 
the  lands  and  other  taxable  property  within 
the  said  district  for  raising  moneys  for  dis- 
charging the  current  expenses  of  the  said 
city,  and  for  discharging  the  principal  and 
interest  of  the  bonded  indebtedness  of  the  said 
citv  hereinafter  mentioned.  .  .  .  Plain- 
tiff further  avers  that  the  said  district  of 
lands  in  every  part  thereof  was  at  the  date  of 
the  passage  of  the  said  act,  and  still  is  sep- 
arated from  the  bounds  of  the  said  city  of 
Denver,  as  established  prior  to  the  passage 
of  the  said  act,  by  a  distance  of  two  (3)  miles 
or  more,  and  by  certain  municipal  copora- 
tions  theretofore  and  now  still  existing,  to 
wit  the  town  of  North  Denver,  the  town  of 
Highlands,  the  town  of  Colfax,  and  the  town 
of  Barnum,  all  which,  as  plaintiff  on  infor- 
mation and  belief  avers,  at  the  date  of  the 
passage  of  the  said  act,  and  for  many  years 
before  that,  were,  and  still  are,  municipal 
corporations,  lawfully  organized  and  exist- 
ing under  the  laws  of  the  state  of  Colorado. 
.  .  .  Plaintiff  is  advised  by  counsel,  and 
therefore  avers,  that  the  attempt  made  by  the 
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■aid  enactment  to  Include  the  said  district  of 
lands  within  the  limits  of  the  city  of  Denver 
iolel J  for  subjecting  the  same  to  taxation  for 
the  purposes  of  the  said  city  of  Denver,  and 
the  attempt  by  the  said  enactment  to  subject 
the  said  lands  to  the  burden  of  the  indebted- 
ness heretofore  contracted  by  the  said  city  of 
Denver  for  loans  as  hereinbefore  mentioned 
and  the  other  indebtedness  of  the  said  city  of 
Denver,  was  beyond  the  authority  of  the  gen- 
eral assembly,  and  wholly  without  effect. 
Nevertheless,  plaintiff  saitin  the  city  council 
of  the  said  city  of  Denver  threaten  to  and 
will  levy  upon  the  lands  situate  in  said  dis- 
trict, including  the  lands  of  plaintiff,  herein- 
before described,  taxes  for  city  purposes  to 
an  amount  not  exceeding  the  limit  in  the  said 
act  provided,  to  wit,  ten  mills  on  the  dollar 
upon  the  assessed  value  of  said  property,  and 
cause  tiie  said  levy  to  be  certified  to  the 
county  clerk  of  the  said  county  of  Jefferson ; 
and  the  said  John  Vivian,  who  is  the  county 
clerk  and  recorder  of  the  said  county  of  Jef- 
ferson threatens  to  and  will,  unless  restrained 
by  the  writ  of  injunction  hereinafter  prayed, 
extend  the  same  upon  the  tax  lists  of  the  said 
county  of  Jefferson  for  the  now  current  year 
and  every  year  hereafter,  in  the  manner  di- 
rected in  the  said  act,  and  include  the  said 
city  taxes  in  his  warrant  to  the  county  treas- 
urer of  the  said  county  of  Jefferson ;  and  the 
said  Robert  £.  Jones,  who  is  the  county  treas- 
urer of  the  said  county  of  Jefferson,  will, 
unless  restrained  as  aforesaid,  proceed  to  levy 
•nd  collect  the  said  taxes,  either  by  sale  of 
Dlaintiff's  lands  aforedescribed  or  by  dis- 
traint and  sale  of  plaintiff's  personal  prop- 
erty. And  plaintiff  avers  that  the  taxes  so 
levied  and  assessed  as  aforesaid  will  be  a 
cloud  on  the  lands  of  plaintiff  and  ^11  other 
lands  situated  within  the  district  aforesaid 
whereupon  such  taxes  shall  be  levied  and 
assessed  as  aforesaid,  and  the  levy  and  as- 
sessment of  such  taxes  from  year  to  year  in 
every  year  hereafter,  as  the  said  city  of  Den- 
ver proposes  and  threatens  to  do,  will  be  a 
continuous  and  constantly  recurring  injury, 
irreparable  by  any  action  at  law.  Plaintiff, 
therefore,  as  well  for  and  on  behalf  of  the 
owners  of  other  taxable  property  within  the 
said  district  similarly  situated  as  for  him- 
self, prays  judgment  that  the  said  city  of 
Denver,  and  the  said  city  council  thereof, 
and  all  and  sinffular  the  officers,  agents,  and 
servants  thereof,  be  strictly  restrained  and 
prohibited  from  levying  upon  the  lands  afore- 
described or  the  other  taxable  property  within 
the  said  district,  or  other  lands  or  taxable 
property  similarly  situated  to  the  lands  and 
taxable  property  of  plaintiff  aforedescribed 
within  the  said  district,  any  assessment  or 
tax  whatsoever  to  meet  the  expenses  of  said 
city  of  Denver,  or  for  other  purpose  whatso- 
ever, and  from  causing  any  such  levy  to  be 
certified  to  the  county  clerk  and  recorder  of 
said  county  of  Jefferson  ;  that  the  said  county 
clerk  and  J.  A.  Ferris,  assessor,  as  well  as 
their  successors  in  office,  be  likewise  re- 
strained and  enjoined  from  levying  or  extend* 
ing  any  such  tax  upon  the  tax  list  of  the  said 
county  of  Jefferson  in  any  year,  and  from  in- 
cluding any  such  taxes  in  any  warrant  to  the 
county  treasurer  of  said  county ;  and  that  the 
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said  county  treasurer  and  all  and  sin/nil^r 
his  successors  in  office  be  in  like  manner 
strictly  restrained  and  enjoined  from  collect- 
ing, or  assuming  to  collect,  any  such  city 
taxes  of  the  city  of  Denver  at  any  time  leviea 
or  assessed  upon  or  against  any  such  lands  or 
other  taxable  property  within  the  said  dis- 
trict; and  that  plaintiff  may  have  such  other 
and  further  relief  or  such  different  relief  as 
to  the  court  shall  seem  meet,  and  his  oosta.* 

Messri.  A.  B.  Seaman  and  Ttouim  K. 
Pratt*  for  appellants: 

Plaintiff's  attempt  to  set  up  a  state  of  facts 
that  would  warrant  a  court  of  equity  in  reliev- 
ing the  property  of  a  class  of  persons  enga^ 
in  a  particular  occupation  in  a  particular  part 
of  a  taxing  district  from  the  collection  of  one 
of  the  lawful  levies  of  taxes  made  in  such  tax- 
ing district  by  the  proper  authority,  leaving 
the  same  levy  to  be  collected  upon  all  other 
persons  having  property  in  such  district,  this 
would  be  a  palpable  violation  of  that  provis- 
ion of  the  constitution  that  requires  lax  leyies 
and  collections  to  be  uniform  throughout  the 
taxing  district. 

Braeee  v.  Haley,  11  Colo.  861;  People  y.  Ben- 
derean,  12  Colo.  869;  High,  In].  §  497;  Mi/ler 
V.  Qrandy,  18  Mich.  640;  Narih  OaicUna  R, 
Oo.  y.  Alamance  Coun^f  Comn.  83  N.  C.  259; 
Turner  v.  AUhaus,  6  Neb.  64. 

In  the  absence  of  specific  constitutional  re- 
strictions the  difficulty  in  the  way  of  pronounc- 
ing such  legislation  unconstitutional  or  of  af- 
fording judicial  relief  in  such  cases  is  almost 
insurmountable. 

Dill.  Mun.  Corp.  §§  794,  796;  Cooley,  Const. 
Lim.  601,  n<fU. 

As  a  charter  cannot  be  made  in  the  first  in- 
stance or  changed  afterwards  without  fixing 
and  changing  boundaries  either  by  enlarge- 
ment or  contraction,  it  necessarily  follows  that 
the  extension  of  the  boundaries  by  the  Act  of 
1893  was  fairly  revisory  and  amendatory  of  the 
charter  as  it  existed  before. 

Brown  v.  Denver,  7  Colo.  809;  Carpenter  v. 
People,  8  Colo.  116;  Borers  v.  People,  9  (*olo. 
460.  69  Am.  Rep.  146;  Darraw  v.  People,  8 
Colo.  426;  People  v.  Londoner,  6  L.  R.  A.  444, 
18  Colo.  809:  Be  Exteneion  if  Botindariee  ^ 
Denver,  18  Colo.  288. 

Where,  as  in  Colorado,  the  legislature  is  un- 
trammel^  by  constitutional  restrictions,  the 
legislative  control  in  the  matter  of  fixing  muni& 
ipal  boundaries  and  taxing  districts  is  plenary 
and  not  subject  to  judicial  interference. 

Martin  v.  Dix,  62  Miss.  68,  24  Am.  Rep. 
661;  Galeeburg  v.  Ilatokinton,  76  Rl.  162;  Oib- 
omy  V.  Cape  Girardeati,  68  Mo.  148;  1  Dill. 
Mun.  Corp.  ^§  188,  186,  189;  People  v.  Flem- 
ing, 10  Colo.  668;  2  Dill.  Mun.Coro.  S§  788, 794, 
796,  and  notes;  Brown  v.  Denver,  8  Colo  169; 
1  Beach,  Pub.  Corp.  g§  80.  897,  898;  Keflff  v. 
Pitteburgli,  86  Pa  170.  27  Am.  Rep.  738; 
Santa  Boea  v.  Coulter,  68  Cal.  587;  Turner  v. 
Althans,  6  Neb.  64;  Kountu  v  Omaha,  5  DilL 
448;  People  y  Pennett,  29  Mich.  451,  18  Am. 
Rep.  107;  Madrv  v.  Cox,  78  Tex.  638;  Blaneh- 
ard  V.  Bis^ell,  It  Ohio  Bt.  96;  Chandler  v.  Boe- 
ton,  112  Mass.  200;  WaMurn  v.  Os/ikoeh,  60 
Wis.  453;  Cooley,  Taxn.  p  149-237;  Wade  v. 
Bichmond,  18  QratU  688;  People  ▼.  Brooklyn 
4  N.  Y.  419. 
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On  petition  for  rehearing. 

lo  matters  of  legislatioD  tbe  power  of  the 
legislature  is  absolute  in  the  abseoce  of  either 
express  constitutional  limitations  or  Hnaitati'ns 
fairly  to  be  implied  from  the  constitution 
itself. 

It  is  not  within  the  power  of  the  court  to  re- 
strain the  enforcement  of  a  legislative  act 
merely  because  the  legislature  acted  improy- 
idently  in  passing  it. 

Wadnoorth  ▼.  Union  Pae.  R,  Co.  18  Colo. 
612. 

If  the  people  of  this  state  desired  to  have 
municipiu  corporations  made  up  of  noncon- 
tiguous  territory  in  different  counties  in  the 
state,  who  is  there  to  say  nay? 

If  the  people  have  vested  all  their  legislatiye 
powers  in  the  legislature  of  the  state,  the  leg- 
islature of  the  state  in  that  direction  possesses 
all  of  the  powers  of  the  people,  and  what 
the  people  could  do  the  legislature  can  do. 

The  making  of  a  municipal  corporation  is  a 
legislative  act.  The  making  of  such  an  incor- 
porated cit^  out  of  non- contiguous  territory  is 
not  a  physical  impossibility;  it  would  not  con- 
travene any  physical  laws.  It  is,  therefore, 
within  the  power  of  the  legislature  and  cannot 
be  controlled  by  the  court. 

People  ▼.  Rueker,  5  Colo.  455;  People  y. 
Wright,  6  Colo.  93;  People  v.  Oebome,  7  Colo. 
605;  Wadeteorth  y.  Union  Pae.  R.  Co.  18  Colo. 
600;  Alexander  y.  People,  7  Colo.  155;  Re  Kin- 
dergarten Sehoole,  19  L.  R.  A.  469.  18  Colo. 
^84;  People  v.  Fleming,  10  Colo.  658;  Potter's 
Dwarr.  Stat.  868;  Cooley,  Const.  Lim.  pp.  200, 
228;  PatUreon  y.  TvJba  County  Supre.  18  Cal. 
175;  Leonardo.  Wiseman,  81  Md.  201;  Flint 
JUver  8.  B.  Co.  y.  Foster,  5  Ga.  164,  48  Am. 
Dec  248;  Merchants  Union  Barb  Wire  Go.  v. 
Brown,  64  Iowa,  275;  Washburn  y.  Oshkosh, 
60  Wis.  457;  Smith  v.  Slierry,  50  Wis.  218;  1 
Beach,  Pub.  Corp.  $  897,  p.  891;  1  Dill.  Mun. 
dorp.  4th  ed.  §«  54,  65,  pp.  98,  107. 

The  question  of  the  boundaries  of  an  incor- 
porated yillage  belongs  to  policy  rather  than 
law,  and  is  political  and  not  judicial. 

People  y.  Bennett,  29  Mich.  451,  18  Am. 
Rep.  107;  1  Beach,  Pub.  Corp.  §  404.  p397; 
IkOy  v.  Morgan,  1  L.  R.  A.  757,  69  Md.  460. 

W  here  the  legislature  exercises  the  power  by 
direct  legislation,  it  may  annex  to  a  municipal 
corp(>ratv>B  any  lands  which  it  deems  proper 
to  be  included  within  the  limits  of  municipal 
Ity;  but  where  the  power  is  delegated  it  is 
usually  restricted  to  contiguous  and  adjoining 
lands. 

15  Am.  &  Eng.  Encyclop.  Law.  p.  1011; 
True  v.  Daf>is,  6  L.  R.  A.  266,  183  111.  522. 

Messrs.  Wells,  Taylor  St  Taylor,  for 
appellees: 

The  legislature  cannot  arbitrarily  convert 
rural  lands  into  town  lands  and  burden  tbe 
proprietor  with  taxation  for  municipal  pur- 
poses, without  any  corresponding  bene  tit. 

Languorthy  v.  Dubuque,  13  Iowa,  80;  Deeds 
y.  Sanborn,  26  Iowa,  419;  Deiman  y  Fort  \fad 
ison,  80  lows,  548;  Win^r  v.  Burlington,  68 
Iowa,  279;  Gheaney  v.  Booser,  9  B.  Mon.  830; 
Cotington  v.  Souihgate,  15  B.  Mon.  498;  Swift 
y.  Neioport,  7  Bush,  87;  Courtney  v.  Louisville, 
12  Bush,  420. 

The  power  of  the  judiciary  to  give  relief  in 
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the  proper  case  is  countenanced  in  Brown  y. 
Denver,  8  Colo.  171. 

The  legislsture  could  not,  upon  any  suppo- 
sition of  benefits  received  from  the  proximity 
of  tbe  municipality,  have  authorized  the  city 
of  Denyerto  impose  taxes  upon  theinhabitsnts 
of  the  annexed  territory  without  annexation. 

Cooley,  Const.  Lim.  6th  ed.  615;  Wells  y. 
Weston,  22  Mo.  884;  i20  Flatbusli,  65  N.  Y. 
898. 

The  attempted  annexation  is  void,  because 
the  annexed  territory  was.  and  still  is,  sep- 
aiaied  from  the  then  exisliog  limits  of  the  city 
of  Denver  by  intervening  municipal  corpora- 
tions. 

Smith  V.  Sfierry,  50  Wis.  210;  Chicago  dt  N. 
W.  R.  Co.  y.  Oconto,  50  Wis.  189,  36  Am. 
Rep.  840. 

ElUottf  •/.,  delivered  the  opinion  of  the 
court  : 

The  city  of  Denver  was  organized  and 
existing  under  and  by  virtue  of  a  special 
charter  long  before  and  at  the  time  of  the 
adoption  of  our  state  constitution.  The  con- 
stitution did  not  abrogate  such  charters,  nor 
does  it  exempt  them  from  legislative  amcjid- 
ments.  Const,  art.  14,  §  14;  also,  Id.  art. 
15,  §  2 ;  Brtnon  v.  Denver,  7  Colo.  305 ;  Car- 
penter y.  People,  8  Colo.  116.  On  April  3. 
1893,  the  general  assembly  of  Colorado  passed 
**  An  act  to  revise  and  amend  the  charter  of 
the  city  of  Denver."  See  Sess.  Laws  1893, 
p.  181.  Prior  to  the  passage  of  that  act,  the 
territorial  limits  of  the  city  were  wholly 
within  the  county  of  Arapahoe.  .TcfTer-son 
county  bounds  Arapahoe  on  the  west,  but  be- 
tween Jefferson  and  the  western  limits  of  the 
city  of  Denver  there  were  at  the  time  of  the 
passage  of  the  act  above  meniioncd  several 
municipal  corporations,  viz.,  the  town  of 
North  Denver,  the  town  of  Highland 3.  the 
town  of  Colfax,  and  the  town  of  Barn^im 
The  territorial  boundaries  of  these  muni 
ci pal i ties  for  the  most  part  extended  to  the 
Jefferson  county  line,  and  so  separated  the 
city  of  Denver  from  that  county.  In  fact, 
at  the  time  of  the  passage  of  the  act  to  revise 
and  amend  the  Denver  cu:irtcr,  no  part  of  the 
territorial  limits  of  the  city  of  Denver  was 
contiguous  to  any  part  of  Jefferson  county. 
Nevertheless,  by  the  terms  of  said  act,  it  was 
attempted  to  enlarge  or  extend  the  limits  of 
the  city  of  Denver  by  adding  thereto  a  strip 
of  land,  5i  miles  long  by  li  miles  wide, 
lying  along  the  eastern  border  and  wholly 
within  the  county  of  Jefferson. 

If  the  act  adding  the  Jefferson  county  strip 
to  the  city  of  Denver  be  upheld  as  valid, 
there  might,  perhaps,  be  no  escape  from  the 
taxation  complained  of  in  the  present  action. 
Tlie  decisions  exempting  certain  property 
within  the  territorial  limits  of  a  town  or 
city  from  municipal  taxation,  on  the  ground 
that  the  property  is  so  situated  that  it  cannot 
receive  its  due  proportion  of  municipal 
benefits,  are  strongly  combated,  on  the  ground 
that  the  doctrine  they  assort  is  illogical  as 
well  as  impracticable,  in  that  it  amounts  to 
a  substitution  of  judicial  opinion  for  legis- 
lative judgment  in  matters  peculiarly  within 
the  province  of  the  law-  making  power.    Sec, 
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npon  this  subject,  Cooley,  Const.  Lim.  6th 
ed.  p.  616,  noU  S,  and  cases  there  cited ;  also, 
8  Dill.  Mun.  Corp.  4th  ed.  §g  794,  796,  and 
wft€».  But  it  is  unnecessary  to  decide  this 
point. 

In  determining  the  present  controversy,  we 
shall  endeavor  to  reach  a  proper  solution  of 
the  following  question :  Has'the  legislature 
the  power  to  extend  or  enlarge  the  territorial 
limits  of  a  specially  chartered  town  or  city 
by  adding  thereto  noncontiguous  lands, — 
that  is,  lands  entirely  separated  from  such 
town  or  city  by  intervening  territory?  It 
is  customary  to  spealc  of  the  power  of  the 
legislature  over  municipal  corporations  as 
''plenary."  But  this,  like  most  attempts  at 
epigrammatic  statements  of  the  law,  must 
be  talsen  cum  grano  mIU,  Certain  it  is  that 
constitutional  limitations  must  always  be 
observed  in  respect  to  such  legislation.  Be- 
sides, insurmountable  obstacles  may  arise  out 
of  the  nature  and  subject-matter  of  the  legis- 
lation to  render  the  same  ineffectual.  In 
general,  the  boundaries  of  a  specially  char- 
tered town  or  city  may,  by  act  of  the  legis- 
lature, be  extended  and  enlarged  so  as  to  in- 
clude additional  lands,  the  property  thus 
added  becoming  subject  to  municipal  taxa- 
tion, and  entitled  to  municipal  benefits.  It 
is  urged  that  power  thus  vested  in  the  legis- 
lature is  subject  to  abuse  or  improvident  use. 
This  may  be  true,  and  yet  it  does  not  nec- 
essarily follow  that  tiie  courts  can  restrain 
the  enforcement  of  a  legislative  act  merely 
because  the  legislature  acted  improvidently 
in  passing  it.  Before  the  courts  will  restrain 
the  enforcement  of  a  legislative  act,  it  must 
appear  beyond  reasonable  doubt  that  the 
legislature  in  passing  the  act  exceeded  its 
power,  or  attempted  .to  exercise  a  power  it 
did  not  possess.  Wadsuxyrth  v.  Union  Pad, 
JR.  Ch,,  18  Colo.  612.  The  improvident  use 
of  power  by  Uie  legislative  department  of  the 
government  does  not  justify  usurpation  by 
the  judicial  department.  The  remedy  for  the 
improvident  use  of  official  power  is  by  ap- 
peal to  the  people,  whose  will,  when  legally 
expressed  under  the  constitution,  is  sovereign 
over  all  departments.  It  is  true  that  all 
remedies  for  maladministration  in  civil 
government  may  fail,  because  all  govern- 
mental agencies  must  be  intrusted  to  minds 
subject  to  human  infirmities.  In  such  case 
we  can  only  suffer  and  wait  while  we  strive 
for  improvement.  Martin  v.  Dix^  52  Mi8S. 
58.  24  Am.  Rep.  661 ;  Turner  v.  AUhaiu,  6 
Neb.  64. 

Is  there,  then,  in  the  present  case,  no  check 
that  can  curb  the  vaulting  ambition  of  a 
great  city  in  its  efforts  to  enlarge  its  cor- 
porate boundaries  and  increase  its  corporate 
revenues?  Has  the  legislature  such  trans- 
cendent power  in  respect  to  territorial  ad- 
ditions to  specially  chartered  towns  and  cities 
that  the  courts  can  give  no  relief?  Is  there 
nothing  left  but  an  appeal  to  the  people  as 
the  dern  ier  resort  ?  The  answer  to  these  ques- 
tions must  depend  upon  the  nature  and  scope, 
as  well  as  the  subject-matter,  of  the  le^ris- 
lative  act  in  question.  As  we  have  seen,  the 
general  rule  is  that  the  legislature  has  the 
power  to  extend  the  boundaries,  and  thus 
enlarge  the  territorial  limits,  of  a  town  or 
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city  existing  under  special  charter.  But  may 
the  legislative  arm  oe  extended  as  a  great 
pothook  into  any  and  all  the  counties  of  IJie 
state,  there  to  encircle,  as  in  this  case,  many 
square  miles  of  the  territory  of  such  outside 
counties,  and  make  the  same  part  and  parcel 
of  the  city  of  Denver?  May  the  legislature 
do  this,  without  annexing  any  intervening 
territory,  and  without  providing  even  a  street 
or  an  alley  to  connect  such  outlying  munic- 
ipal additions  to  the  city  proper?  It  may 
be  said  that  this  is  an  extreme  illustration; 
but,  as  was  once  said  by  Chief  Ju$tic6  Shaw, 
**  it  is  necessary  to  put  extreme  cases  to  test 
a  principle." 

What  is  a  city?  With  much  research  into 
the  historical  derivation  of  the  word,  Web- 
ster, pre  eminently  the  lexicographer  of  the 
law  as  well  as  of  the  common  people,  defines  a 
''city''  in  substance  as  follows:  (1)  A  lar^e 
town ;  (2)  a  corporate  town ;  in  the  United 
States,  a  town  or  collective  body  of  inhabi- 
tants, incorporated  and  governed  by  a  mayor 
and  aldermen  ;  (8)  the  collective  body  of  cit- 
izens or  inhabitante  of  a  city.  Sinoelk  city  it 
a  large  town  we  look  for  the  meaning  of  the 
word  •*  town."  Again,  we  find  from  Webster 
that  the  primitive  idea  of  a  town  was  an  in- 
closure.  The  popular  use  and  meaning  of 
the  word  is  a  large,  closely  populated  place, 
whether  incorporated  or  not,  as  distinguished 
from  the  country  or  from  rural  communities. 
These  definitions  are  sustained  and  amplified 
by  the  Century  Dictionary.  The  legal  as  well 
as  the  popular  idea  of  a  town  or  city  in  this 
country,  both  by  name  and  use,  is  that  of 
oneness,  community,  locality,  vicinity:  a 
collective  body,  not  several  bodies ;  collective 
body  of  inhabitants, —that  is,  a  body  of 
people  collected  or  gathered  together  in  one 
mass,  not  separated  into  distinct  masses,  and 
having  a  community  of  interest  because  resi- 
dents of  the  same  place,  not  different  places ; 
hence,  locality,  not  localities;  vicinity; 
vicinage ;  near,  adjacent,  not  remote.  So,  aa 
to  territorial  extent,  the  idea  of  a  city  is  one 
of  unity,  not  of  plurality;  of  compactness 
or  contiguity,  not  separation  or  segregation. 

Legislative  acts  in  the  matter  of  extending 
the  boundaries  of  municipal  corporations  are 
to  be  interpreted  and  applied  according  to 
the  essential  nature  as  well  as  the  subject- 
matter  of  such  legislation.  In  the  nature  of 
things,  there  must  be  some  limit  to  legis- 
lative power.  For  example,  the  legislature 
cannot  extend  the  municipal  boundaries  of  a 
city  into  another  state.  Legislative  acts  upon 
such  a  subject  would  have  no  extraterritorial 
force.  There  are  some  things  that  in  their 
very  nature  cannot  be  accomplished  by  any 
human  power :  A  thing  cannot  be  made  to 
exist  as  a  whole  and  in  broken  disjointed 
fragments  at  one  and  the  same  time.  A  thing 
essentially  single  in  its  nature  cannot  have 
a  plural  existence.  Every  municipality 
must  have  its  territorial  corpus,  in  which  to 
exercise  its  corporate  functions  and  powers. 
Such  corpus  may  be  enlarged  or  diminished 
by  the  action  of  the  legislature.  So  the  hu- 
man body  may  grow  or  diminish  by  the  ac- 
tion or  nonaction  of  its  vital  forces;  but 
neither  the  human  body  nor  the  municipal 
corpus  loses  its  identity,  its  individual ity» 
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or  its  unity  by  roch  growth  or  enlargement. 
It  is  a  misnomer— a  solecism— to  speak  of  a 

Sowth  of  the  human  body  not  connected  with 
e  body  itself.  Such  a  growth  is,  in  fact, 
not  of  the  body.  80,  territory  not  in  fact 
connected  with  or  adjacent  to  a  city  cannot 
be  regarded  as  a  part  of  the  municipal  cor- 
pus, or  as  an  addition  thereto,  in  any  true 
sense  of  the  term.  Analogous  questions  have 
been  considered  by  the  Wisconsin  supreme 
court.  Ohieoffo  AN,  W.  R  Co.  ▼.  Oconto, 
60  Wis.  189,  86  Am.  Rep.  840;  amith  y. 
Sherry,  60  Wis.  210.  In  the  latter  case  Mr. 
Justice  Taylor  said :  **  We  do  not  by  this  de- 
cision intend  to  set  bounds  to  the  discretion 
of  the  legislature  in  fixing  the  boundaries  of 
a  yillage,  so  long  as  the  territory  of  which 
it  is  composed  is  adjacent  or  contiguous,  nor 
to  intimate  that  the  legislature  may  not  in- 
corporate as  one  yillage  two  or  more  assem- 
blages of  inhabitants  living  at  dome  distance 
from  each  other,  with  spaces  of  uninhabited 
lands  intervening,  when  such  intervening 
spaces  arc  also  included  in  such  village,  but 
that  a  yillage  cannot  be  incorporated  contain- 
ing two  or  more  tracts  of  territory  not  con- 
tiguous or  adjoining,  and  separated  by  some 
other  civil  subdivision  of  the  state,  and  es- 
pecially that  an  uninhabited  and  separate 
tract  of  country  cannot  be  annexed  to  or  made 
a  part  of  an  incorporated  village.  If.  by  an 
act  of  the  legislature,  a  tract  of  country  not 
inhabited,  and  not  adjoining  a  village,  can 
be  made  a  part  of  such  village,  then  it  would 
seem  to  follow  that,  by  another  act  of  the 
leeislature.  the  inhabited  part  of  such  village 
might  be  separated  therefrom ;  and  we  should 
have  the  anomalous  thing  of  a  village  with- 
out inlmbit^ints,  and  composed  simply  of  a 
tract  of  territory,  which  would  be  an  absurd- 
ity. " 

From  careful  investigation  and  considera- 
tion, it  is  evident  that  it  was  never  contem- 
plated by  the  law  that  the  territorial  limits 
of  a  town  or  city  might  include  distinct,  dis- 
jointed fragments  or  parcels  of  land,  situate 
miles  and  miles  distant  from  each  other,  and 
separated  from  the  city  proper  by  interven- 
ing territory.  It  is  not  to  be  understood  from 
this  that  a  city  may  not  be  formed  from  ter- 
ritory lying  on  different  sides  of  a  natural 
stream.  Nor  must  anything  in  this  opinion 
be  construed  as  intimating  that  noncontigu- 
ous territory  may  be  added  to  a  city  by  con- 
necting the  same  by  a  narrow  street  or  alley. 
Annexation  sought  to  be  accomplished  by 
such  means  might  bear  upon  its  face  sudb 
earmarks  of  fraud  as  would  vitiate  an  ordi- 
nary transaction,  though  we  do  not  intimate 
that  judicial  inquiry  may  extend  to  the  mo- 
tives of  a  CO- ordinate  department  of  the  gov- 
ernment. Kountu  V.  Omaha,  6  Dill.  443, 
Fed.  Cas.  No.  l,im;  Kelly  y.  Pittsburgh,  85 
Pa.  170,  27  Am.  Rep.  788 ;  People  y.  Martin, 
19  Colo.  566.  24  L.  R.  A.  201 ;  Hudson  v. 
Denver,  12  Colo.  167.  In  OaUsburg  v.  Hawk- 
inson,  75  111.  168,  it  is  said  that  the  bound- 
aries of  municipal  corporations  can  be  altered 
and  changed  by  the  legislature  In  its  discre- 
tion, and  that  the  authorities  are  all  that 
way.  The  opinion,  however,  signi6cantly 
adds :  *'  Courts  may  determine  wHat  are  the 
eorporate  limits  already  established;  they 
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may  determine  whether  what  Is  claimed  by 
the  municipal  authority  to  be  the  corporate 
limits  is  so  or  not;  and  they  may  inquire 
whether  the  legislative  authority  has  ex- 
ceeded the  powers  with  which  it  is  invested. 
But  all  this  implies  an  existing  law,  applic- 
able to  the  particular  subject,  and  the  in- 
quiry is,  What  is  the  law,  and  has  it  been 
violated  or  complied  with?** 

Counsel  for  appellant  relies  upon  the  fol- 
lowing from  an  eminent  text- writer:  **Not 
only  may  the  legislature  originally  fix  the 
limits  of  the  corporation,  but  it  may,  unless 
specially  restrained  in  the  constitution,  sub- 
sequently annex,  or  authorize  the  annexation 
of  the  contiguous  or  other  territory ;  and  this 
without  the  consent,  and  even  against  the  re- 
monstrance, of  the  majority  of  the  persons 
residing  in  the  corporation  or  on  the  annexed 
territory."  1  Dill.  Mun.  Corp.  4th  ed.  ^ 
186.  The  words  **or  other,"  in  the  foregolne 
extract,  are  not  italicised  in  the  published 
volume.  The  leading  case  cited  in  support 
of  the  text  is  Blanchard  v.  BisnU,  11  Ohio 
Bt.  96.  That  case  was  one  wherein  it  was 
soueht  to  annex  an  unincorporated  village 
to  the  city  of  Toledo.  It  was  objected  that 
the  territory  sought  to  be  annexed  was  not  in 
fact  contiguous  to  the  city  of  Toledo.  The 
opinion  shows  "that  the  center  of  the  Mau- 
mee  river  formed  the  soutiieastem  boundary 
of  the  city  of  Toledo ;  that  the  annexed  ter- 
ritory [consisting  of  an  unincorporated  vil- 
lage called  '^Tondota"]  is  situated  on  the 
southeastern  side  of  the  river,  in  a  bend  run- 
ning up  near  to  the  heart  of  the  city,  and 
that  all  of  it  is  nearer  to  the  center  of  the 
business  and  valuable  property  than  many 
other  portions  of  the  original  city  territory  ; 
that  the  river  is  navigable,  and,  where  it 
formed  said  original  boundary,  is  of  unequal 
width  ;  but,  for  half  a  mile  or  more,  does  not 
exceed  one  fourth  of  a  mile  in  width,  and 
has  been  permanently  bridged  for  railroad 
purposes,  and  may  be  bridged  for  other  pur- 
poses ;  that  Yondota  depended  mainly  upon 
the  influence  of  business  and  improvements 
in  Toledo  for  its  growth  and  importance. 
The  transcript  of  the  annexation  proceedings, 
and  the  accompanying  map,  show  that  the 
annexation  consists  in  an  extension  of  the 
original  boundaries,  so  as  I0  include  the 
whole  of  the  river  and  a  considerable  tract 
of  land  on  its  southeast  side.  There  is  no 
territory  intervening  between  that  which  was 
annexed  and  the  original  city  limits.  All 
the  parts  of  the  annexed  territory  are  in  Im- 
mediate contact  with  each  other;  and  the 
whole  Is  in  direct  contact  of  several  miles 
with  original  boundary.  Contiguity  cannot 
import  more  than  immediate  contact ;  and  we 
think  the  objection  founded  on  a  want  of 
contiguity  is  not  well  taken."  It  is  clear 
that  the  Toledo  case  in  no  way  militates 
against  the  views  we  have  expressed,  but 
rather  confirms  them ;  none  of  the  other  cases 
cited  by  counsel  sustain  the  view  that  non- 
contiguous territory  may  be  added  to  and 
made  part  of  a  town  or  city  ;  hence  we  con- 
clude that  the  text  of  Judge  Dillon  above 
?[ noted  cannot  be  accepted  as  correct  to  Its 
ull  extent  and  import.  The  dearth  of  au- 
thority upon  this  point  leads  to  the  belief 
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that  legUlatures  have  seldom*  or  never  be- 
fore, attempted  to  annex  to  an  incorporated 
town  or  city  territory  so  clearly  non-contig- 
uous as  in  the  present  instance. 

It  was  aigied  oraliy  that,  while  the  leg- 
islature ma^  not  have  the  power  to  annex 
distant  non-contiguous  territory  by  a  direct 
act  for  that  purpose,  yet  in  this  case  the  Jef- 
ferson county  strip  must  be  regarded  as  a 
f»art  of  the  citv  of  Denver,  for  the  reason  that 
t  is  includea  in  the  boundary  surveys  as 
specified  in  the  revised  and  amended  charter, 
and  that,  unless  so  included,  the  city  has  no 
boundary  lines,  particularly  on  the  west. 
This  argument  is  without  force.  Equity 
looks  to  the  substance  rather  than  the  form ; 
it  regards  the  result  of  an  act  rather  than  the 
mode  of  accomplishing  it.  There  may  be  a 
wrong  way  of  doing  a  right  thing,  but  there 
is  no  right  way  of  doine  a  wrong  thing.  An 
act  essentially  wron^  Sobs  not  become  right 
by  the  manner  of  dome  it.  If  the  mode  of 
makinfl^  municipal  adaitions  as  argued  by 
counsel  were  to  be  upheld,  any  non -contiguous 
territory,  however  remote,  might  be  surveved 
in.  and  thus  become  attached  to  and  made  a 
part  of,  the  city.  The  conclusion  at  which 
we  have  arrived  need  not  disturb  the  bound- 
ary lines  of  the  city  as  established  by  the 
amended  charter,  except  on  the  west.  As  to 
these,  the  city  limits  must  end  where  the  in- 
surmountable obstacles — that  is,  the  territor- 
ial limits  of  the  intervening  municipalities — 
begin. 

For  the  reasons  stated,  we  are  clearly  of  the 
opinion  that  the  legislature  did  not  have  the 

Kwer  to  extend  or  enlarge  the  territorial 
nits  of  the  city  of  Denver  dv  adding  thereto 
the  non-contiguous  strip  of  lands  situate  in 
Jefferson  county,  and  that  the  district  court 
did  not  err  in  restraining  the  collection  of 
taxes  by  or  for  the  use  oi  the  city  of  Denver 
upon  such  Jefferson  county  property.  This 
conclusion  being  decisive  of  the  present  con- 
troversv,  other  Questions  sought  to  be  raised 
upon  this  appeal  need  not  be  discussed. 

l%e  Judgment  of  the  District  Churt  ii  ac- 
cordingly offirrMd. 

A  petition  for  rehearing  was  subsequently 
made  in  response  to  which  on  March  4,  1896, 
the  following  opinion  was  handed  down : 

Per  Gnriam: 

Counsel  for  appellants  have  presented  an 
elaborate  argument  in  support  of  their  peti- 
tion for  rehearing.  Their  contention  is  that 
since  the  constitution  allows  legislative 
amendments  to  special  municipal  charters, 
and  does  not  expressly  forbid  the  annexation 
of  non -contiguous  territory,  therefore,  under 
the  power  of  amendment,  the  legislature  may 
annex  to  a  specially  chartered  town  or  city 
territory  located  in  any  part  of  the  state, 
however  disconnected  and  remote  the  same 
mav  be  from  the  city  to  which  it  is  sought 
to  be  annexed.  Counsel  earneatly  contend 
that  any  question  concerning  the  legality  of 
such  annexation  is  a  matter  for  Icgislutivc, 
and  not  for  Judicial,  determination.  This 
view  was  thoroughly  considered  when  the 
former  opinion  was  announced.  We  were 
aware  of  the  decisions  by  this  court  sustain 
5ng  the  power  of  the  legislature  to  amend 
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special  municipal  charters.     Without  dis- 
crediting such  decisions  as  have  been  made 
upon  this  subject,  we  have  felt  constrained 
to  say  that  it  was  never  contemplated  to  give 
the  legislature  the  power,  under  the  gulee  of 
amendments,  to  make  such  radical  and  un- 
heard-of changes  in  specially  chartered  towns 
or  cities  as  the  annexation  of  territory  en- 
tirely disconnected  and  remote  from  the  orig- 
inal municipality.    Such  annexation  woald 
be  foreign  to  the  subject-matter  of  the  orig- 
inal municipality,  and  hence  not  a  proper 
subject  of  amendment;  and  the  provisions 
therefor  would  not  be  germane  to  the  one 
general  subject  of  the  act,  or  clearly  ex- 
pressed in  the  title,  as  required  by  section 
21  of  article  6  of  our  Constitution.     There 
can  be  no  doubt  that  the  term  "town"  or 
''city"  as  used  in  the  constitution  in  its  ordi- 
nary signification,  as  denoting  a  single  parcel 
of  compact  or  contiguous  territory,  and  not 
as  including  several  distinct  parcels  of  land 
situate  at  remote  distances  from  each  other. 
The  idea  of  a  town  or  city  is  that  of  unity, 
not  plurality.  Hence  we  have  felt  constrained 
to  say  that  a  thing  essentially  single  cannot, 
by  legislative  act,  be  given  a  plural  exis> 
tence,  especially  where  the  legislative  power 
over  such  subject  is  the  power  to  amend 
rather  than  the  power  to  change  its  essential 
character.    There  are  several  specially  char- 
tered municipal  corporations  in  this  state 
whose   charters  are   subject   to   legislative 
amendment ;  but  may  the  legislature,  under 
the  guise  of  amending  these  charters,  add  a 
section  of  land  in  Weld  county  to  Central 
City,  another  section  in  El  Paso  to  Oeorge- 
town,  another  section  in  Las  Animas  to  Black 
Hawk,  another  section  in  Gunnison  Valley  to 
Denver,   thus  dotting  the  state  over  with 
municipal  cases,   at  the  discretion  of   the 
legislative  department?    We  are  of  opinion 
that  it  is  within  the  province  of  the  Judiciarr 
to  give  the  power  of  amendment  in  sucn 
casiofl  a  reasonable  construction ;  and,  if  the 
legislature  does  not  restrict  itself  to  proper 
limits  in  exercising  such  power,  the  courts 
must  exercise  proper  control  over  the  subject. 
In  their  argument  upon  the  petition  for  a 
rehearing,  counsel   for  the  appellants  chal- 
lenge the  court  to  point  out' the  particular 
provision  of  our  constitution  which  inhibits 
the  legislation  complained  of.    From  what 
we  have  just  said  it  follows  that  the  provision 
for  annexation  of  non- contiguous  territory, 
not  being  germane  to  the  subject-matter  of 
the  original  municipality,    is  obnoxious  to 
section  21  of  article  6.    In  addition  to  this, 
if  the  effect  of  this  act  in  its  practical  opera- 
tion be  practically,   though  indirectly,  to 
destrov  and  annul  the  corporate  existence  of 
these  intervening  municipalities,  then  under 
the  decision  of  this  court  in  120  ExUntUm  of 
Boundariei  of  Denver,  18  Colo.  288,  it  can  be 
said  that  this  provision  violates  the  spirit  of 
section  18  of  article  14  of  our  Constitution, 
which  enjoins  upon  the  legislature  the  duty 
to  "^  provide  by  general  laws  for  the  organiza- 
tion and  classification  of  cities  and  towns.* 
Sec,  on  this  point,  Smith  v.  Sherry,  50  Wis. 
210.     One  of  the  purposes  of  this  act  to  revise 
and  amend  the  charter  of  the  citv  of  Denver 
waa  to  extend  the  boundaries  of  the  city,  and 
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this  extension  must  have  been  designcil  eitlier 
to  provide  the  necessary  territory  for  the 
growth  and  development  of  an  enterprising 
city,  for  legitimate  purposes  of  revenue,  or 
some  other  proper  municipal  purpose ;  or  else 
it  must  have  been  to  accomplish  by  indirec- 
tion what  could  not  be  done  directly,  viz.,  to 
annul  these  intervening  corporations,  or  to 
cripple  them,  and  deprive  them  of  some  of 
the  privileges  and  powers  which  they  possess 
under  the  general  laws,  and  so  force  them, 
unwillingly,  into  the  city  of  Denver.  The 
section  of  said  act  which  we  held  in  the 
above-cited  case  to  be  in  conflict  with  said 
section  13  of  article  14  expressly  provided  for 
the  disincorporation  of  these  municipalities, 
and  proposed  to  include  them  wilhin  the 
limits  of  the  city  of  Denyer  as  thus  extended. 
In  said  case  we  held  that,  by  a  special  act  of 
the  legislature,  such  as  this  confessedly  is, 
the  boundaries  of  the  city  of  Denver  could 
not  be  so  enlarged  as  to  Include  therein  other 
municipalities  incorporated  under  the  gen- 
eral laws  of  the  state ;  the  reason  given,  iiiter 
alia,  being  that  this  would  by  special  law 
disincorporate  such  existing  corporations  or- 
ganized under  the  general  incorporation 
laws,  and  that  section  13  must  be  held  to 
extend  to  the  disincorporation.  as  well  as  to 
the  incorporation,  of  such  cities  and  towns. 
If  it  be  said  that  the  objection  pointed  out 
in  Be  ExUnnon  of  Boundarisi  of  Denver, 
supra,  to  the  legislation  embodied  in  the 
question  submitted  by  the  house  of  repre- 
sentatiyes,  does  not  apply  to  the  section  now 
under  consideration,  our  reply  is  that,  al- 
though the  two  provisions  are  not  literally 
the  same,  yet  the  evident  object  aimed  at  by 
both  is  the  same,  and  the  practical  effect  and 
operation  of  both  will  be  the  same.  It  is 
true  that  the  section  under  consideration  does 


not  include  within  the  limits  of  the  city  of 
Denver  these  existing  municipalities ;  but  the 
proposed  boundaries  of  the  city  of  Denver  go 
beyond  these  municipalities,  and  the  city  of 
Denver,  as  thus  constituted,  is  made  to  sur- 
round these  towns  and  cities  on  all  sides,  and 
they  are  thus  cut  off  from  any  further  growth 
or  territorial  expansion.  The  operation  of 
the  act,  as  well  as  its  form  and  its  words, 
must  be  looked  to  to  determine  the  consti- 
tutionality of  a  measure. 

If  the  legislature,  by  a  special  law,  maj 
thus  extend  the  boundaries  of  a  city  so  as  to 
include  therein  non  contiguous  territory,  with 
a  number  of  existing  municipalities  incor- 
porated under  the  general  laws  of  the  state 
lying  between  such  non-contiguous  territory 
and  the  previously  established  limits  of  the 
city  whose  boundaries  are  thus  sought  to  be 
extended,  such  legislation  would  just  as 
effectually  stop  the  growth  and  development 
and  ci^rtail  the  powers  of  these  intervening 
corporations,  which  were  granted  to  them 
under  the  general  incorporation  laws,  and 
practically  and  just  as  effectually  disincor- 
porate them  as  to  some  of  the  powers  and 
privileges  granted  to  them  by  general  law, 
as  though  the  special  legislative  act,  in  so 
many  words,  swept  them  out  of  existence. 
Thus  would  the  special  law,  in  effect,  repeal 
and  render  nugatory  the  general  incorporation 
laws  of  the  state.  Thus  would  towns  and 
cities  incorporated  under  the  general  laws  be 
forced  by  a  special  law  involuntarily  to  sur- 
render the  powers  and  privileges  acquired 
under  such  general  laws.  To  accomplish  such 
results  by  indirection,  when  the  same  could 
not  be  done  directly,  would  nullify  the 
limitations  imposed  by  the  constitutional 
provision  referred  to. 

The  petition  Jor  re/iearing  8?iould  be  denied. 
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V, 

Charles  H.  FANCHER,  Assignee,   etc.,  of 
Charles  Burkhalter  et  al, ,  BespL 

atfN.  Y.  662.) 

1  •  There  Is  bo  adeqiukte  remedy  at  law 
for  a  defiravded  vendor  of  goods,  who  did 
not  learn  of  tbe  fraud  until  the  purobaaer  had 
sold  a  large  part  of  them  to.bona  flde  purchasers, 
and  then  had  made  an  assigoment  fororeditors 
which  will  defeat  the  Jurisdiction  of  equity  to 
aid  him  to  reach  the  proceeds  in  the  hands  of  the 
assignee. 

S.  Claims  for  the  pnrehaee  price  of 
g€Htdm  mold  to  bona  fide  purchasers  by 
an  insolvent*  who  had  procured  them  uoder 
fraudulent  representations  of  solvency,  can  be 
recovered  In  lieu  of  the  goods  tbemselves  from 
his  Yoluntary  assignee  for  creditors  by  the  de- 

KOTK.— The  above  case  Is  of  more  than  ordinary 
Importance  as  one  that  decides  a  doubtfuJ  and  un- 
settled question  of  commercial  law.    It  is  substan- 
tially a  case  of  first  impression. 
17  L.  R.  A. 


f  rauded  vendor  on  his  timely  election  to  rescind 
the  original  sale  for  fraud. 

(AprU  9,  1S06.» 

APPEAL  by  plaintiff  from  an  order  of  tbe 
General  Term  of  the  Supreme  Court,  First 
Department,  granting  a  new  trial  after  a  find- 
ing by  a  referee  in  his  favor  in  an  action 
brought  to  reach  certain  credits  belonging:  to 
defendant  insolvent  assignors  and  representing 
property  which  had  been  fraud ulentlv  obtained 
by  such  assignors  from  plaintiff,    lleversed. 

The  facis  are  stated  in  the  opinion. 

Messrs,  Charles  E.  HueheSt  Arthur  C. 
Rounds*  and  Frederic  R.  Kellog^g^,  for 
appellant: 

The  plaintiff,  as  a  defrauded  vendor,  is  en- 
titled to  recover  from  the  vendee  or  his  volun- 
tary transferee  the  proceeds  of  tbe  resale  of 
the  property  fraudulently  purchased. 

Partridge  v.  Rubin,  15  Daly,  844;  Jackson 
V.  CadweU,  1  Cow.  622;  2  Am.  &  Eng.  En- 
cyclop.  Law,  p.  444;  National  Trust  Co,  v. 
Gleason,  77  N.  Y.  408.  83  Am.  Rep.  632;  Tal^ 
bot  V.  Bankof  RocJiesUr,  1  Hill,  295;  Comstock 
V.  Eier,  78  N.   Y.    269,  29  Am.   Rep.  142; 


Si'('  also  :«>  L.  U.  A.  707 :  4:{  I..  U.    A.  022. 
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Keener,  Quasi  Gout.  pp.  159, 170  €^  teq.;  La- 
mine  y.  Dorrell,  2  Ld.  Raym.  1216;  Pgter 
Adami  Oo.  v.  National  Shoe  d  Leather  Bank, 
28  Abb.  N.  C.  172;  Rothschild  y.  Mack,  115  K 
T.  1;  CatUy.  Phalen,  48  U.  8.  2  How.  876,  11 
L.  ed.  308:  People  ▼.  Wood,  121  N.  Y.  522; 
Abbotts  V.  Barrp,  2  Bred.  &  B.  W9;  Browning 
▼.  Bancrqft,  8  Met  278. 

The  basis  of  the  lecoTery  in  equity  it  a  con- 
Btructive  trust,  t .  e.  a  trust  ex  maleflcio, 

Roberts  Y.  JKy,  118  N.  T.  181;  Varet  ▼.  New 
York  Ins,  Oo,  7  raige,  667,  4  L.  ed.  277. 

Where  realty  is  involved  equity  will  sel 
aside  the  fraudulent  conveyanoe,  and  if  the 
erantee  has  resold  will  compel  him  to  account 
for  the  proceeds. 

Trefoelyan  ▼.  WhiU^  1  Beav.  589;  Cheney  y. 
Oleason,  117  Mass,  667;  EammondY.  Bsnnoek^ 
61  N.  Y.  145, 

Id  case  of  property  misapplied  by  one  holding 
a  fiduciary  relation  to  the  iDJured  party,  equity 
will  compel  an  accounting  of  the  proceeds. 

Re  HaUett,  L.  R.  18  Gh.  Diy.  696;  Holmes  y. 
Oilman,  20  L.  R.  A.  566,  188  N.  Y.  869; 
Baker  y.  New  York  Nat.  Exch.  Bank,  100  N. 
Y.  81,  68  Am.  Rep.  150. 

Where  no  flduciaiy  relation  exists,  yet  if  the 
wrongdoer  "had  no  title  ah  initio,*^  securities 
for  which  the  soods  have  been  exchanged  may 
be  reached  in  the  hands  of  the  thief  or  his  as- 
signees ^yoluntary  or  mala  fide),  equity  consti- 
luting  him  and  them  trustees  ex  maleficio. 

Newton  v.  Porter,  69  K.  Y.  188.  25  Am.  Rep. 
152. 

In  general,  whenever  the  legal  title  to  prop- 
erty, real  or  personal,  has  been  obtained 
through  actual  fraud,  misrepresentations,  con- 
cealments, or  through  undue  influence,  duress, 
taking  advantage  of  one's  weakness  or  neces- 
sities, or  through  any  similar  means,  or  under 
any  other  similar  circumstances  which  render 
It  unconscientious  for  the  bolder  of  the  legal 
title  to  retain  and  enjoy  the  beneficial  interest 
equity  impresses  a  constructive  trust  on  the 
property  Ihus  acquired. 

2Pom.  Eq.  Jor.  g  1058;  Story,  £q.  Jor.g 
1265;  Bispham,  Eq.  §  91;  Perry,  Tr.  %  166; 
Small,  V.  Attwood,  Younge,  507;  Importers  d 
Traders  Nat.  Bank  v.  Petfrs,  128  K  Y.  272; 
La  Comite  des  Assurenrs  Maraiimes  v.  Stand- 
ard Bank  of  South  Africa,  1  Cab.  <&  El.  87. 

The  goods  were  obtained  from  the  plaintiff 
by  larceny,  and  upon  this  ground  the  plaintiff  is 
entitled  to  recover  their  proceeds  from  the  vol- 
untary assignee  of  the  persons  guilty  of  the 
theft. 

Penal  Code,  S§  528,  544 

A  false  statement  of  fact  by  a  purchaser  of 
voods  as  to  his  financial  responsibility,  upon 
the  faith  of  which  the  sale  was  made,  was 
within  the  statute. 

People  V.  Haynes,  11  Wend.  557;  Robinson 
y.  Dauehy,  8  Barb.  20. 

In  People  Y.  Lyon,  99  N.  Y.  210,  it  was  there 
held  that  the  crime  of  obtaining  goods  by  false 
pretenses  was  a  felony. 

PeojOsY.  Dumar,  106  N.  Y.  502. 

Under  the  English  statutes  from  the  time  of 
Elizabeth  there  has  been  no  hesitation  in 
awarding  restitution  of  the  proceeds  of  stolen 
property,  or  of  property  obtained  by  false  pre- 
tenses, where  this  has  been  the  more  convenient 
course. 
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Qu€€n  y.  JvsHees  «f  Central  (him.  Oow% 
L.  R.  17  Q.  B.  Diy.  696;  L.  R.  18  Q.  B.  Div. 
814 

The  original  owner  may  by  an  equitable  ac- 
tion  secure  the  proceeds  of  the  resale  either 
from  the  thief  or  from  liis  voluntary  or  mala 
Ode  assignees. 

Newton  v.  Porter,  69  N.  Y.  183, 25  Am.  Rep. 
152. 

The  ooart  will  not  award  to  the  voluntary 
assignee  of  a  thief  the  proceeds  of  stolen  prop- 
erty. 

Riggs  v.  Palmer,  5  L.  R.  A.  840, 115  N.  Y. 
506L 

Messrs,  Jaaaes  B.  DiU  and  Frederiek 
Seymour^  with  Messrs.  Stem  4k  Baah- 
more»  for  appeUee: 

The  whole  object  of  the  plaintiff  ia  to  aecoie 
a  preference  over  other  creditors  of  an  ineoly- 
ent  estate  from  whom  at  the  time  of  the  aa- 
signment  it  differed  in  poeition  only  in  that  its 
contract  was  tainted  with  fraud. 

The  plaintiff  is  entitled  to  no  preference 
over  all  the  other  creditors  of  the  insolvent  es- 
tate on  the  ground  that  his  contract  waa  tainted 
with  fraud. 

South  Branch  Lumber  Ob.  v.  OU,  142  U.  8. 
622,  85  L.  ed.  1186;  Hyman  v.  Kapp,  9  N.  Y. 
8.  R.  69;  Tim  v.  Smith,  18  Abb.  N.  0.  81;  i^ 
linghuysen  v.  Nugent,  86  Fed.  Rep.  229. 

The  plaintiff  cannot  maintain  Uiis  action  be- 
cause it  failed  to  rescind  the  contract  before 
the  vendees  sold  the  goods  and  before  the  as- 
signment was  made. 

Re  Covin's  Petition  y.  Oleason,  106  N.  Y. 
262;  Holmes  v.  Oilman,  20  L.  R  A.  566, 188 
N.  Y.  876;  lBigelow,Fr.488;  Banque  Franco- 
Egyptienne  v.  Brown,  84  Fed.  Rep.  162;  Bos- 
ley  v.  National  Maek,  Oo.  128  N.  Y.  660. 

The  fraud  of  the  Burkhalters  did  not  make 
the  assignee  a  trustee  ex  malefldo. 

Bosley  v.  National  Maeh,  Co.  supra. 

The  doctrine  of  compensation  in  equity  had 
its  foundation  and  arose  out  of  real  estate 
transactions. 

Newham  v.  May,l^  Price,  749;  Hammond 
y.  Psnnoek,  61  N.  Y.  145;  1  Bigelow,  Fr.  488. 

The  courts  have  gone  so  far  as  to  express 
their  hesitancy  and  reluctance  to  introduce  the 
intricacies  of  trusts  into  mercantile  transactiona. 

New  Zealand  d  A.  Land  Oo.  v.  Watson,  L. 
R.  7  Q.  B.  Div.  874;  Banque  Franeo-JBgypti' 
enne  v.  Brown,  Zi  Fed.  Rep.  162;  Busard  v. 
Houston,  119  U.  8.  847.  80  L.  ed.  451;  BaMer 
y.  Matthews,  115  Mass.  258. 

The  doctrine  of  trusts  in  inxitum  has  been 
extended  by  the  courts  of  this  state  to  person- 
alty and  the  proceeds  followed  In  two  cases 
onlv: 

(1)  Where  the  person  having  the  poosession 
of  the  property  of  another  towards  whom  he 
sustains  a  fiduciary  relation  wrongfully  dis- 
poses of  it. 

Qarvey  v.  Jarvis,  46  N.  Y.  810;  Brett, 
Lead.  Gas.  in  Eq.  No.  19,  p.  45;  Carpenter  v. 
Danforth,  52  Barb.  581;  Holmes  y.  Oilman,  20 
L.  R.  A.  566, 188  K.  Y.  869;  New  Zealand  d  A. 
Land  Co.  v.  Watson,  supra;  Bank  ef  (Marks 
County  V.  Oilman,  81  Hun,  486;  Baker  v.  New 
York  Nat.  Exeh.  Bank,  100  N«  Y.  88^  68  Am. 
Rep.  150. 

(2)  Where  there  is  an  absence  of  title  in  the 
wrongdoer. 
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Ifeioton  V.  Porter,  e^lif.  Y.  188,  25  Am.  R^p. 
152;  National  Truit  Oo.  v.  OUawn,  77  N.  Y. 
400,  88  Am.  Rep.  632;  Doyle  v.  Murphy,  22 
Dl.  502.  74  Am.  Dec.  106. 
,  Equity  will  not  turn  a  completed  sale  of 
chattels  into  a  trust  ex  maleflcio, 

Bangue  Franeo-Egyptienne  v.  Brown,  iupra, 

Andrews*  Oh.  «/.,  delivered  the  opinion 
of  the  court: 

This  case  presents  a  question  of  consider- 
able practical  importance.  It  relates  to  the 
equitable  jurisdiction  of  the  court  under 
special  circumstances  to  follow  proceeds  of 
personal  property  in  the  hands  of  a  b^audu- 
lent  sendee  or  his  general  assignee  for  the 
benefit  of  creditors  at  the  suit  of  a  defrauded 
Tendor,  who  by  false  pretenses  was  induced 
to  part  with  the  property  upon  credit,  the 

Sroceeds  sought  to  be  reached  being  the  sums 
ue  from  sub- vendees  of  the  fraudulent  pur- 
chaser arising  on  resales  by  him  made  before 
the  discovery  by  the  plaintiff  of  the  fraud. 
The  facts  upon  which  the  Question  arises 
are  substantially  conceded  ana  are  free  from 
complication.  Between  the  20th  day  of  Sep- 
tember. 1802,  and  the  20th  day  of  October 
following,  the  olaintifl  sold  and  delivered 
to  the  mercantile  firm  of  C.  Burkhalter  & 
Co.,  doing  business  in  the  city  of  New  York, 
au|;ars  of  various  qualities  on  credit  for  the 
price  in  the  aggregate  of  $19,121.41,  no  part 
of  which  has  Eeien  paid,  the  last  sale  having 
been  made  October  19,  1892.  On  the  next 
day,  the  firm  being  insolvent  and  owing 
debts  greatly  in  excess  of  its  assets,  made  a 

fenenu  assignment  to  the  defendant  for  the 
enefit  of  its  creditors.  Among  the  assigned 
assets  were  a  portion  of  the  sugars  sold  by 
the  plaintiff  to  the  firm,  which  he  replevied 
from  Uxe  assignee,  but  the  firm,  prior  to  the 
assignment,  had  sold  to  numerous  persons, 
customers  of  the  firm,  in  the  ordinary  course 
of  trade,  portions  of  the  sugars  on  credit  and 
claims  held  by  the  firm  against  the  sub- 
vendees  arising  out  of  such  sales,  exceeding 
in  the  aggregate  the  sum  of  $10,000,  were 
among  the  assets  which  passed  by  the  assign- 
ment. These  claims  were  collected  by  the 
assignee  after  the  assignment,  and  (excepting 
a  small  sum)  after  notice  had  been  served  by 
the  plaintiff  on  the  assignee  that  it  rescinded 
the  original  sale  for  fraud,  which  notice  was 
accompanied  by  a  demand  for  the  sugars,  then 
in  the  possession  of  the  assignee,  and  for  an 
accounting  and  the  delivery  to  the  plaintiff 
of  the  outstanding  claims  against  the  custo- 
mers of  Burkhalter  &  Co.  in  their  hands  for 
the  sugars  sold  by  the  firm  as  above  stated. 
The  assignee  declined  to  accede  to  the  de- 
mand made.  On  the  trial  the  parties  by  stip- 
ulation fixed  the  amount  of  the  claims  for 
augars  sold  which  had  come  to  the  hands  of 
the  assignee,  and  which  had  been  collected 
by  him.  The  fraud  of  Burkhalter  &  Co.  was 
not  controverted.  It  was  shown  that  the  sales 
were  induced  by  a  gross  misrepresentation 
In  writing,  made  by  one  of  the  members  of 
the  firm  to  the  plaintiff  as  to  the  solvency  of 
the  firm,  made  on  or  about  September  20, 
1892,  within  thirty  days  before  the  assign- 
ment, and  when  the  firm  was  owing  several 
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hundred  thousand  dollars  more  than  the  value 
of  its  whole  assets. 

The  case  presented  is  singularly  free  from 
any  uncertainty  in  respect  to  the  facts  upon 
which  the  equitable  jurisdiction  to  follow 
the  proceeds  of  the  sugars  is  claimed.  They 
are  definite  and  ascertained,  but  it  is  insisted 
that  the  court  is  impotent  to  give  relief  by 
way  of  subjecting  the  choses  in  action  of 
their  proceeds,  representing  the  sugars,  to  a 
lien  in  favor  of  the  defrauded  vendor,  or  to 
adjudge  that  they  shall  be  applied  in  partial 
recompense  and  restitution  for  the  property  so 
wrongfully  obtained,  because,  as  is  claimed, 
such  relief  is  not  in  any  such  case  within  the 
scope  of  the  powers  of  courts  of  equity  as 
heretofore  defined  and  exercised,  and  for  the 
further  reason  that  new  rights  have  inter- 
vened by  reason  of  the  assignment.  The 
fraud  of  Burkhalter  A  Co.  was,  as  we  have 
said,  admitted.  They  are  hopelessly  insolv- 
ent, and  were  so  at  the  time  they  took  the 
plaintiff's  goods.  They  disposed  of  a  large 
part  of  the  sugars  before  the  plaintiff  be- 
came cognizant  of  the  fraud.  The  plaintiff 
was  only  apprised  of  it  after  the  assignment 
was  made.  The  remedy  at  law  upon  the  con 
tract  against  the  fraudulent  and  insolvent 
purchaser  is,  under  the  circumstances,  in- 
effectual. The  pursuit  of  the  property,  ex- 
cept the  small  part  of  it  which  was  unsold 
and  passed  to  the  assignee,  is  impracticable. 
If  it  could  yet  be  found  anconsumed  and 
capable  of  identification,  the  multiplicity  of 
suits  which  would  be  rendered  necessary  to 
reclaim  it  would  make  the  remedy  expensive, 
burdensome,  and  inadequate.  The  identifica- 
tion of  the  proceeds  sought  to  be  reached 
is  complete  and  unquestioned.  It  is  not 
claimed  that  the  credits  or  the  money  into 
which  they  have  been  converted  are  not  the 
very  proceeds  of  sugars  of  which  the  plain- 
tiff was  defrauded. 

The  jurisdiction  of  a  court  of  equity  to 
follow  the  proceeds  of  property  taken  from 
the  true  owner  by  felony,  or  misapplied  by 
an  agent  or  trustee,  and  converted  into  prop- 
erty of  another  description,  and  to  permit 
the  true  owner  to  take  the  property  in  its 
altered  state  as  his  own,  or  to  hold  it  as  se- 
curity for  the  value  of  the  property  wrong- 
fully taken  or  misapplied,  or  in  case  the 
original  property  or  its  proceeds  have  been 
mingled  with  that  of  the  wrongdoers  in  the 
purcliase  of  otLer  property,  to  have  a  charge 
aeclared  In  favor  of  the  person  injured  to 
the  extent  necessary  for  his  indemnity,  so 
long  as  the  rights  of  bona  fide  purchasers  do 
not  intervene,  has  been  frequently  exerted 
and  is  a  jurisdiction  founded  upon  the  plain- 
est principles  of  reason  and  justice.  The 
case  of  Nexcton  v.  Porter,  69  S.  Y.  133,  25 
Am.  Rep.  152,  is  an  Illustration  of  the  ap- 
plication of  this  principle  in  a  case  of  the 
larceny  of  negotiable  bonds,  sold  by  the 
thieves,  in  which  the  court  subjected  securi- 
ties in  which  they  invested  the  money,  and 
which  they  had  transferred  "vith  notice  to 
third  persons  as  security  foi  services  to  be 
rendered,  to  a  charge  in  favor  of  the  owner 
of  the  stolen  bonds.  The  cases  upon  this 
head  are  very  numerous,  where  there  has  been 
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a  misapplication  of  trust  funds  by  trustees, 
or  persons  standing  in  a  fiduciary  relation, 
and  tlie  money  or  property  misapplied  has 
been  laid  out  in  land  or  converted  into  other 
species  of  property.  The  court  in  such  cases 
lavs  hold  of  the  substituted  property  and 
follows  the  original  fund,  through  all  the 
changes  it  has  undergone,  until  the  power  of 
identification  is  lost  or  the  rights  of  bona 
fide  purchasers  stop  the  pursuit,  and  holds 
it  in  its  grasp  to  indemnify  the  innocent 
victim  of  the  fraud.  And  even  in  case  of 
money,  which  is  said  to  have  no  earmark,  its 
identity  will  not  be  deemed  lost,  though  it 
is  mingled  with  other  money  of  the  wrong- 
doer, if  it  can  be  shown  that  it  forms  a  part 
of  the  general  mass.  PmneU  v.  DaffeU,  4 
DeG.  M.  &  G.  872 ;  Be  EalUtVn  EstaU,  L. 
R.  18  Ch.  Div.  696 ;  Holrnes  v.  Oilman,  188 
N.  Y.  869,  20  L.  R.  A.  566. 

In  the  cases  of  stolen  property  or  of  mis- 
application by  a  trustee  or  agent  of  the  funds 
of  the  principal  or  eestvi  que  tru$t,  the  title 
of  the  real  owner  of  the  property  has  been  in 
most  cases  lost,  without  his  consent,  and  the 
court  by  a  species  of  equitable  substitution 
repairs,  as  far  as  practicable,  the  wrong  and 
prevents  the  wrongdoer  from  profiting  by  his 
fraud. 

And,  indeed,  courts  of  law,  borrowing  the 
equitable  principle,  in  cases  of  misappro- 

Eriation  by  agents,  vest  in  the  principal  at 
is  election  the  legal  title  to  a  chattel  or  se- 
curity in  the  hands  of  the  agent,  purchased 
exclusively  by  the  application  oi  the  em- 
bezzled or  misappropriated  fund.  Taylor  v. 
Plumer,  8  Maule  &  8.  663.  It  is  at  this 
point  that  the  controversy  in  the  present  case 
commences  and  the  divergence  arises  which 
has  led  to  this  litigation.  It  is  claimed,  on 
behalf  of  the  defendant,  that  courts  of  equity 
in  commercial  cases,  where  the  claim  of  the 
plaintiif  originates  in  a  fraud  in  the  sale  of 
personal  property,  do  not  undertake  to  fol- 
low proceeds  in  the  hands  of  the  wrongdoer, 
but  that  the  defrauded  party  having  con- 
sented to  part  with  his  title,  is  remitted  ex- 
clusively to  such  legal  remedies  as  are  given 
for  the  redress  of  the  wrong.  The  Jurisdic- 
tion of  courts  of  equity  in  cases  of  trust  or 
agency,  or  cases  of  like  character,  it  is  in- 
sisted, is  founded  upon  the  ancient  jurisdic- 
tion of  these  courts  over  trusts  and  fiduciary 
relations,  and  has  not  been  and  ouffht  not  to 
be  extended  beyond  these  cases.  It  is  very 
true  that  trusts  and  trust  relations  are  pe- 
culiarly cognizable  in  equity,  and  have  been 
so  cognizable  from  the  earliest  period  of 
equitable  jurisprudence.  But  it  is  to  be  said 
that  these  are  but  branches  of  the  larger  ju- 
risdiction over  frauds,  which  equity  abhors, 
and  of  which  it  has  cognizance  admittedly 
in  many  cases  not  oonnected  with  technical 
trusts  or  agency.  It  cannot  be  deni^  that 
the  protection  of  cestui  gue  trusU  against 
frauds  of  the  trustee  is  an  object  of  peculiar 
solicitude  in  the  courts  of  equity.  They,  in 
many  cases,  are  incapable,  by  reason  of  age, 
inexperience,  or  other  incapacity,  from  look- 
ini;  out  for  themselves,  and  the  court  stands 
in  the  attitude  of  guardian  of  tiieir  interests. 
But,  as  has  been  said,  a  court  of  equity  does 
not  restrict  its  remedial  processes  to  the  aid 
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of  the  helpless  or  the  Ignorant.    It  embiiboe* 
within  its  view  the  general  claims  Included 
within  what  are  called  quasi  tmsts,  and  in- 
tervenes to  prevent  violations  of  equitable 
duty  by  whomsoever  committed  or  whoever 
may  suifer  from  the  violation.    It  goes  sJ- 
together  outside  of  trust  relations  in  man^ 
cases  to  prevent  fraud,  or  to  compel  a  restora- 
tion of  property  obtained  by  fraud.     Tiie 
exercise  of  the  jurisdiction  to  set  aside  fraud- 
ulent transfers  of  real  or  personal  property 
made  in  fraud  of  creditors  is  familiar.     And 
the  jurisdiction  is  most  beneficially  invoked 
in  cases  of  private  fraud  to  rescind  transfer* 
of  real  estate  procured  by  fraudulent  repre- 
sentations, and  to  restore  to  the  defrauded 
vendor  the  title  of  which  be  has  been  de- 
frauded.    It  often  happens  in  cases  of  trans- 
fers of  real  estate  procured  by  fraud  that, 
before  the  action  is  brought  or  the  plaintiif 
is  apprised  of  the  fraud,  the  fraudulent  ven- 
dee has  disposed  of  the  land  in  whole  or  in 
part,  or  has  created  liens  thereon  in  favor  of 
the  bona  fide  purchasers  for  value.     In  such 
cases  the  court  will  mould  the  relief  to  suit 
the  circumstances,  and  will,  at  the  election 
of  the  plaintiff,  rescind  the  contract  and  com- 
pel a  reconveyance  of  the  part  of  the  land 
still  remaining  in  the  hands  of  the  vendor, 
and  compel  the  wrongdoer  to  account  for  Uie 
proceeds  of  the  land  sold,  or  award  compen- 
sation in  damages.    The  court  in  many  casee 
resorts  to  the  fiction  of  a  trust,  and,  bf  con- 
struction, adjudges  that  the  proceeds  in  the 
hands  of  the  wrongdoer  are  held  by  him  as 
trustee  of  the  plaintiff.    This  was  the  exact 
nature  of  the  relief  granted  in  the  case  of 
Trevelyan  v.  White,  1  Beav.  689,  as  app«ua 
by  the  recital  of  the  decree  in  the  opinion 
of  the  master  of  the  rolls,  where  part  of  the 
estate  had  been  sold  by  the  fraudulent  ven- 
dee.   In  Cheney  v.  Qleaeon,  117  Mass.  557,  a 
bill  was  filed  by  the  defrauded  vendor  of 
real  estate  to  reach  a  mortgage  taken  by  the 
vendee  on  the  land  on  a  resale  by  him,  and 
the  court  sustained  the  bill  and  granted  the 
relief.     In  Uaminond  v.  Ponnoeky  61  K.  T. 
145,  the  court  rescinded,  at  the  instance  of 
the  plaintiff,  a  contract  for  the  exchange  of 
real  and  personal  property,  owned  by  the 
plaintiff,  for  a  farm  of  Uie  defendant  in 
Michigan,  which  had  been  consummated  on 
the  plaintiff's  part  by  a  conveyance  and 
transfer,  the  contract  and  conveyance  having 
been  obtained  by  the  defendant  by  fraudu- 
lent representations,  and  the  defendant  hav- 
ing, after  the  cpnveyance  to  him,  contracted 
to  sell  part  of  the  land  conveyed  to  him  by 
the  plaintiff,  the  court  adapted  the  relief  to 
the  circumstances  and  rescinded  the  convey- 
ance so  far  as  practicable,  and  adjudged  thiat 
the  defendant  account  for  the  proceeds  of  the 
personal  property  included  in  the  sale. 

If  the  jurisdiction  exercised  by  courts  of 
equity  in  respect  to  undoing  fraudulent  con- 
veyances of  real  estate  and  following  the 
proceeds  in  the  hands  of  the  fraudulent 
grantee,  appertains  in  like  manner  and  de- 
gree to  sales  of  personalty,  it  would  seem 
that  the  plaintiff  in  the  present  case  was  en- 
titled to  relief.  The  fact  that  before  the  ac- 
tion was  brought,  Burkhalter  &  Co.  had 
made  a  general  assignment  for  the  benefit  of 
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erediton  to  the  defcodant  is  no  obstacle  to 
the  relief,  if,  exc^r.t  for  the  assignment,  the 
court  would  have  inte: posed,  on  the  prayer 
of  the  plaintiff,  its  preventive  and  other 
remedies,  to  have  enabled  the  plaintiff  to 
reach  the  unpaid  claims  against  the  sub- ven- 
dees. An  assignee  for  creditors  is  not  a  pur- 
chaser for  value,  and  stands  in  no  other  or 
better  position  than  his  assignor  as  rcsiiocts 
a  remedv  to  reach  the  proceeds  of  the  sales 
by  Burkhalter  &  Co.  Goodwin  y.  Wertheimer, 
99  N.  Y.  149 :  Barnard  v.  OampbeU,  58  N.  Y. 
76,  17  Am.  Rep.  208;  Eateliffe  v.  Sangston, 
18  Md.  888 ;  Busnng  v.  Rice,  2  Gush.  48. 
It  is  claimed  that  the  general  creditors  of 
the  firm  will  be  prejudiced  if  the  plaintiff 
is  allowed  to  prevail,  and  that  he  will  there- 
by acquire  a  preference  over  the  other  cred- 
itors of  the  insolvent  firm.  But  general 
creditors  have  no  equity  or  right  to  have 
approp.riated  to  the  oavment  of  their  debts 
the  property  of  the  plaintiff,  or  property  to 
which  ft  is  equitably  entitled  as  between  it 
and  Burkhalter  &  (Jo. 

They,  so  far  as  appears,  advanced  nothing 
and  gave  no  credit  on  the  faith  of  the  firm's 
possession  of  the  sugars,  assuming  that  that 
element  would  have  had  any  bearing  on  the 
case.  If  the  sugars  had  existed  in  specie  in 
the  hands  of  the  assignee  it  cannot  be  doubted 
that  the  plaintiff  on  rescinding  the  sale  would 
have  been  entitled  to  retake  them,  and  the 
general  creditors  are  in  no  worse  position,  (f 
tiie  plaintiff  is  awarded  the  proceeds,  than 
they  would  have  been  if  the  sugars  had  re- 
mained unsold.  Much  was  said  on  the  ar- 
gument upon  the  difference  between  a  tres- 
passer taking  and  disposing  of  the  property 
of  another  and  the  case  of  a  sale  of  personal 
property  to  a  vendee  induced  by  fraud.  It 
is  the  law  of  this  state,  as  in  England,  that 
title  passes  on  such  a  $al^  to  the  fraudulent 
vendee,  notwithstanding  that  the  crime  of 
false  pretenses  is  included  in  the  statute  de- 
finition of  a  felony,  but  which  was  not  such 
at  common  law.  Barnard  v.  Campbell,  tnipra; 
Wiae  V.  Grant,  140  N.  Y.  693:  Benjamin, 
Sales,  6th  ed.  ^  488 ;  FaMctt  v.  Smith,  23  N. 
T.  252 ;  Benedict  ▼.    WiUiame,  48  Hun,  124. 

But  a  purchase  procured  by  fraud  is  in  no 
sense,  as  between  the  vendor  and  vendee, 
rightful.  It  was  wrongful,  and  while  a 
transfer  so  induced  vests  a  right  of  property 
in  the  vendee  until  the  sale  is  rc'scinded,  the 
means  and  act  by  which  it  wan  procured  was 
a  violation  of  an  elemental  principle  of  jus- 
tice. But  the  rule  is  that  a  sale  of  personal 
property  induced  by  fraud  is  not  void,  but 
18  only  voidable  on  the  part  of  the  party  de- 
frauded. **This  does  not  mean  tlint  the  con- 
tract is  void  until  ratified  ;  it  means  that  the 
contract  is  valid  until  rescinded."  When  a 
contract  of  sale  infected  by  fraud  of  the  ven- 
dee is  consummated  and  the  property  deliv- 
ered, the  vendor  on  discovering  the  fraud 
may  pursue  one  of  several  courses.  He  may 
afilrm  the  contract,  and  an  omission  to  dis- 
affirm within  a  reasonable  time  after  notice 
of  the  fraud  will  be  deemed  a  ratification. 
He  may  elect  to  rescind  it,  and  there l)y  his 
title  to  the  property  is  reinstated  as  ogainst 
the  purchaser  and  all  persons  deriving  title 
from  him,  not  being  bona  fide  purchasers  for 
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value,  and  a  purchaser  is  not  such  who  takes 
the  property  for  an  antecedent  debt  or  who 
purchased  the  property  on  credit  and  has  not 
paid  the  purchase  money  or  been  placed  in 
a  position  where  payment  to  a  transferee  of 
the  claim  cannot  be  resisted.  Barnard  v. 
Campbell,  supra;  Dowt  v.  Kidder,  84  N.  Y. 
121;  Matson  v.  Melch<yr,  42  Mich.  477;  1 
Benjamin,  Sales,  p.  570,  note. 

Upon  rescission,  the  vendor  may  follow 
and  retake  the  property  wherever  he  can  find 
it,  except  in  the  case  mentioned,  or  he  may 
sue  for  conversion.  When  these  legal  reme- 
dies are  available  and  adequate,  clearly  there 
is  no  ground  for  ^oine  to  a  court  of  equity. 
The  legal  remedies  in  such  case  are  and 
ought  to  be  held  exclusive.  But  in  a  case 
like  the  present,  where  there  is  no  adequate 
legal  remedy,  either  on  the  contract  of  sale 
or  for  the  recovery  of  the  property  in  specie, 
or  by  an  action  of  tort,  is  the  power  of  a 
court  of  equity  so  fettered  that,  where  it  is 
shown  thac  the  property  has  been  converted 
by  the  vendee  and  tlie  proceeds,  in  tiie  form 
of  notes  or  credits,  are  identified  beyond 
question  in  his  hands,  or  in  possession  of  his 
voluntary  assignee,  it  cannot  impound  such 

Srocoeds  for  ihc  benefit  of  the  defrauded  ven- 
or?  The  only  reason  urged  in  denial  of 
this  power,  which  to  our  minds  has  anv 
force,  is  based  on  the  assumption  that  ft. 
would  be  contrary  to  public  policy  to  admit 
such  an  equitable  principle  into  commercial 
transactions.  But  with  the  two  limitations 
adverted  to,  and  which  ought  strictly  to  be 
observed  (1)  that, it  must  appear  that  the 
plaintiff  has  no  adequate  remedy  at  law, 
either  in  consequence  of  insolvency,  the  dis- 
persion of  the  property  or  other  cause,  and 
(2)  that  nothing  will  be  adjudged  as  pro- 
ceeds except  what  can  be  specifically  identi- 
fied as  such,  business  interests  will  have 
adequate  protection.  '  Indeed,  the  distur- 
bance would  be  much  less  than  is  now  per- 
mitted in  following  the  property  from  hnnd 
to  hand  until  a  bona  fide  purchaser  is  found. 
The  case  of  Small  v,  Attwood,  Younpo.  507, 
is  a  very  instructive  case,  which  involved  a 
large  amount,  was  argued  by  eminent  coun- 
sel and  received  great  consideration.  It  sup- 
ports, we  think,  the  equitable  jurisdiction 
invoked  in  the  present  case.  It  was  an  ac- 
tion by  the  purchaser  to  rescind  a  oontrnct 
for  tlie  sale  of  mines  and  mining  property 
induced  by  fraudulent  representations,  and 
to  recover  the  pnrcliase  money  paid  to  the 
amount  of  about  £200.000.  Tlie  court  found 
the  fraud  and  rescinded  the  contract,  and 
made  a  decree  for  an  accounting.  On  a  sup- 
plemental bill  beinjg  filed,  showing  that  the 
purchase  money  paid  had  been  invested  by 
the  seller  in  public  securities  lu  his  name, 
which  he  afterwards  caused  to  be  put  in  the 
name  of  his  mother,  and  that  the  purchaser 
had  no  other  means  adequate  to  repay  the 
purchase  money,  the  chancellor,  on  an  ap- 
plication for  an  injunction  restraining  the 
transfer  of  the  securities,  held  that  the  money 
paid  could  be  followed  into  the  stock  pur- 
chased, and  granted  the  injunction.  The 
case  Re  Gavin's  Petition  v.  Gleason,  105  N. 
Y.  256,  was  an  attempt  to  fasten  upon  the 
estate  of  an  insolvent  a  preferential  Hen  for 
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money  put  into  his  huids  bj  the  plaintiff 
for  the  purchase  of  a  mortgage  for  her,  and 
which  he  applied,  without  authority,  to 
the  payment  of  his  debts  before  the  assign- 
ment, with  the  exception  of  a  small  sum 
($80.00)  which  went  into  the  hands  of  the 
assignee.  The  court  held  that  the  money, 
which  the  insolvent  had  used  to  pay  debts 

Srior  to  the  assignment,  was  not  a  preferred 
ebt,  but  sustained  her  rifht  to  be  paid  the 
small  sum  which  the  assignee  received  be- 
longing to  the  trust.  This  case  points  the 
distinction.    The  character  of  the  debt  gave 


it  no  priority.  The  fund  had  beeu  disripated 
and  could  not  be  traced  among  the  aasinsd 
assets.  There  was  no  equitable  gronna  of 
preference  except  for  the  small  turn  men- 
tioned. 

Upon  the  whole  case,  we  are  of  the  opin- 
ion that  the  judgmani  an  ths  report  ef  th»  r^- 
eree  leoi  correct,  and  the  order  granitna  a  nem 
tried  ehoutd,  therefore,  be  revereed  and  Ae  judg- 
ment on  the  report  of  the  referee  aj/lrmed^  wm 
costs. 

All  concur. 


MISSISSIPPI  SUPREME  COURT. 


KANSAS  CITY,  MEMPHIS  &  BIRMING- 
HAM R.  CO.,  Appt,^ 

9. 

Josephus  SMITH. 


.) 


I.  The  oommoD  law  of  England  thouffb 
adopted  and  accepted  as  the  law  of  the  state  and 
though  unchanged  by  statute  Is  not  under  all 
ehroumfltaooes  and  conditions  to  be  applied  as  the 
looal  oommon  law. 

8.  The  light  to  erect  great  railroad 
embankiiiente  may  be  neoesBarily  implied  in 
the  duty  to  provide  suitable  and  safe  roadways 
so  that  when  done  with  due  regard  to  the  rights 
of  owners  of  adjacent  and  proximate  lands  any 
neceoary  and  consequent  injury  to  such  lands 
must  be  borne  by  the  owners. 

8.  Flood  waters  ofa  large  stream  which 
in  time  of  ordinary  floods  include  within  their 
oourse  fanns  innumerable  and  railroads,  vil- 
lages, towns,  and  dties,  cannot  be  regarded  as 
within  the  strict  rules  of  law  on  the  subject  of 
obstmeting  streams. 

4*   The  mere  fket  that  water  on  land 

overflowed  in  an  extraordinary  flood  was  some- 
what deeper,  remained  longer,  and  flowed  with 
stronger  current  tban  it  would  have  done  except 
for  a  railroad  embankment  does  not  show  any  in- 
Jury  by  reason  of  the  embankment  where  the 
crops  must  have  been  covered  with  water  long 
before  any  water  was  diverted  thereto  by  the 
embankment* 

(Maroh  U,  1806.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Monroe  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  obstruction  of  a 
watercourse  to  the  injury  of  plaintiff's  prop- 
erty.   Renereed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Wallace  Pratt,  with  Mesere,  Sykee 
St  Bristow  and  J.  W.  Buchanan,  for  ap- 
pellant: 

In  the  absence  of  proof  showing  an  improper 
construction  of  the  railroad,  the  presumption 
is  that  the  railroad  company  properly  con- 

NoTS.— As  to  the  adoption  of  the  common  law  in 
this  country,  see  note  to  McKennon  v.  Winn  (Okla.) 
tS  U  E.  A.  601. 

As  to  the  overflow  of  a  river  caused  by  an  em- 
iMinkment,  see  Oairo,  V.  ftC.  R.  Go.  v.  Brevoort  (OL 
C  D.  Ind.)85  L.  B.  A.  607,  and  noCs. 
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structed  its  embankments  for  the  operatloB  of 
its  line  of  railroad. 

Morrieeey  ▼.  Chicago,  B.  d  Q,  A.Of.  88Keh. 
406;  Eannaher  v.  8L  Paul,  M.  dJLIL  Oo.^ 
Dak.  1;  Chicago,  B.  d  Q.  B.  Co.  ▼.  aekafer, 
124  IlL  112;  J&ury  V.  Baieigh  d  Q.  R  (Jo.  lOS 
N.  C.  209;  Oolumbue  d  W.  R  Co.  ▼.  Bridget, 
86  Ala.  448. 

Is  a  land  owner  liable  for  constructing  on  his 
own  land  an  embankment  which  interferes 
with  the  flow  of  surface  water,  thereby  caui^Dg 
injury  to  Uie  lands  of  adjoining  proprietors? 

Under  tiie  rule  of  the  civil  law  this  question 
'must  be  answered  in  the  affirmatiTe. 

24  Am.  A  Eng.  Encyclop.  Law,  pp.907-916w 

But  under  the  common  law  there  is  no  sndi 
liabiUty. 

Gannon  ▼.  Hargadon,  10  Allen,  106, 87  Am. 
Dec.  625;  24  Am.  &  Eng.  Encyclop.  Law,  n. 
917;  Lawrence  ▼.  Great  Northern  U.  O?.  16  Q. 
B.  643;  «/ean  v.  Penneylvania  Co,  9  Ldd.  App. 
56;  Cairo  A  V,  B.  Co.  y.  Stevene,  78  Ind.  278, 
88  Am.  Rep.  189. 

The  overflow  caused  by  a  rlTcr  spraading 
beyond  its  banks  in  time  of  high  water  must 
be  regarded  and  may  be  treated  as  surface  water. 

Jean  v.  Penneylvania  Co,  eupra. 

The  riffht  of  an  owner  of  land  to  occupy  and 
improve  it  as  he  may  see  fit,  either  by  erecting 
structures  or  by  changing  the  surface,  is  not 
restricted  by  the  fact  that  such  use  of  his  own 
Und  will  cause  surface  water  to  flow  over  ad- 
Joining  lands  in  greater  quantities  or  in  other 
directions  than  they  were  accustomed  to  flow. 

Bathkev.  Gardner,  184  Mass.  14;  Abbott  y. 
Kaneae  City,  St.  J.  db  C.  B.  B.  Co.  88  Mo.  271; 
Lamb  ▼.  Reclamation  Di9i.N0. 108,1%  GaL  125; 
Gray  ▼.  McWiUiame,  21  L.  R.  A.  598.  98  CaL 
157;  1  Dill.  Mun.  Ck>rp.  4th  ed.  §  721;  2  DHL 
Mun.  Corp.  4th  ed.  §  1088,  and  note;  Morrie 
eey  v.  Chicago,  B.  d  Q.  B.  Co.  88  Neb.  406. 

It  is  a  necessary  accompaniment  to  the  rule 
of  the  civil  law  that  the  lower  owner  may  de- 
mand that  the  water  be  not  interfered  with 
above  him.  If  this  right  does  not  exist,  then 
neither  does  the  other  right  of  the  civil  law 
which  allows  the  upper  owner  to  drain  water 
from  his  land  onto  those  of  his  lower  neighbor. 
In  England  the  lower  owner  has  no  such  right 

Bavoetron  v.  Taylor,  11  Exch.  869;  Aleom  v. 
Sadier.W  Miss.  221;  Morrieeey  v.  (Meago,  B. 
dO.  B.C0.  eupra. 

Meeere,  J.  A*  BI*lr  and  Braase  dt  Alex* 
ander  for  appellee. 


^ 
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Cooper*  Oh,  «/.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  brought  by  the  appellee 
io  recover  against  the  appellant  damages  al- 
leged to  have  resulted  to  his  lands  and  crops 
from  an  overflow  caused  by  obstructing  the 
waters  of  Town  creek  by  the  roadbed  of  ap- 

Sellant*s  railway.  It  appears  from  the  evi- 
ence  that  the  valley  through  which  Town 
creek  flows  is  from  two  to  three  miles  wide, 
and  that  the  plaintiff's  farm  is  situated  ad- 
jacent to  and  in  a  bend  of  the  creek,  and  the 
land  for  injury  to  which  and  the  crops  there- 
on this  suit  is  brought  is  south  of  the  creek, 
while  the  roadbed  of  the  defendant  company 
is  on  the  north  side,  and  about  three  fourths 
of  a  mile  distant.  The  road  runs  down  the 
valley  and  on  a  line  parallel  with  the  gen- 
eral course  of  the  stream,  and  is  upon  an 
embankment  from  three  to  four  feet  high. 
There  are,  within  the  distance  of  two  or 
three  miles  opposite  the  appellee's  land, 
three  streams,  which  flow  from  the  north 
across  the  railroad  and  into  Town  creek. 
Where  they  cross  the  road,  bridges  and  tres- 
tles were  put  in  of  sufficient  dimensions  to 
permit  the  free  flow  of  the  water  coming 
down  these  streams,  but  there  was  no  outlet 
between  these  bridges.  Town  creek  is  a 
atream  nearly  twenty  miles  long,  and  empties 
into  the  Tombigbee  river  some  three  miles 
east  of  the  plaintiff's  farm.  Its  banks  are 
4ibout  20  feet  high,  and  its  channel  126  feet 
wide.  It  drains  in  its  course  a  large  section 
of  country,  and  in  times  of  heavy  rains  its 
valley  is  inundated  to  a  greater  or  less  de- 

f^ree  annually,  and  in  some  years  of  ezcess- 
ve  rains  the  whole  valley  is  submerged  to 
a  depth  of  from  two  to  four  feet  on  the  more 
elevated  portions.  The  floods  of  the  year 
1874  and  those  of  April  and  July,  1892,  were 
the  heaviest  ever  known  by  those  familiar 
with  its  history.  The  damages  for  which 
the  plaintiff  sues  resulted  from  the  flood  of 
July,  1892,  and  consisted  in  the  loss  of  his 
<vop8  and  injury  to  a  portion  of  his  cultivated 
lands,  the  soil  of  which  was  washed  awav. 
The  plaintiff's  contention  is  that,  but  for 
the  railroad  embankment,  the  overflowing 
waters  from  Town  creek  would  have  passed 
further  to  the  north,  and  then  have  returned 
to  the  channel  of  the  creek  below  his  farm, 
or  would  have  flowed  down  the  valley,  north 
of  the  creek,  to  the  Tombigbee  river ;  that  by 
reason  of  the  roadbed,  and  a  want  of  proper 
and  suflicient  opening  therein,  the  flood  wa- 
ter was  thrown  back  and  a  cross  current 
•created,  by  reason  of  which  the  quantity 
of  water  south  of -the  creek  was  materially 
increased,  and  that  the  erosion  by  which  his 
land  was  injured  resulted  from  tne  increased 
current.  The  evidence  for  the  plaintiff  tends 
to  support  his  contention.  For  the  defend- 
ant, evidence  was  introduced  that  before  the 
building  of  the  Mobile  &  Ohio  Railroad, 
Town  creek  was  worked  as  a  public  hi^h- 
wa^,  and  depended  upon  by  the  community 
as  Its  means  of  shipping  out  crops  and  ^et- 
tinr  in  supplies;  that,  after  the  Mobile  & 
Ohio  Railroad  was  constructed,  the  creek 
was  abandoned  as  a  highway,  until  in  the 
jear  1883  it  was  cleaned  out  by  the  United 
States,    but,   not  being  greatly   used,    was 
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again  abandoned,  and  bushes  and  trees  per- 
mitted to  grow  in  its  channel,  and  drift  to 
accumulate;  that  earlv  in  the  year  1892  a 
large  quantity  of  timner  growing  between 
the  creek  and  the  roadbed  had  been  felled  by 
the  Nettlcton  Hardwood  Companv,  the  laps 
and  tops  of  which  were  left  on  the  ground. 
And  so  the  defeudnnt  contended  that,  if  there 
had  in  fact  been  any  increase  in  the  quantity 
of  the  flood  waters  upon  the  valley,  it  was 
caused  by  the  obstructions  in  the  channel  of 
the  stream,  and,  if  the  current  was  changed, 
this  could  as  reasonably  be  attributed  to  the 
act  of  the  Ncttleton  Con)pa'iy  in  cutting  tim- 
ber and  leaving  the  tops  ii  eruof  in  the  valley 
as  to  the  roadway  of  tlie  defendant.  For  the 
plaintiff  it  is  argued  that  the  defendant's 
roadway  obstructs  the  waters  of  a  stream 
which  the  plaintiff  was  entitled  to  have  flow 
according  to  its  usual  course;  that,  though 
the  water,  by  reason  of  its  volume,  had  over- 
flowed the  banks  of  Town  creek,  it  was  yet 
a  part  of  that  stream,  and  ought  to  have  been 
permitted  by  the  defendant  to  pursue  its  flow 
according  to  nature,  unimpeded  by  any  arti- 
ficial obstruction.  For  the  defendant  it  is 
contended  that  the  water,  having  left  the 
channel  of  the  stream  and  spread  over  the 
adjacent  valley,  was  surface  water,  and  as 
such  the  defendant  mieht  lawfully  repel  it 
from  its  roadway,  and  lor  any  injury  result- 
inf'therefrom  no  right  of  action  exists. 

In  England  it  seems  to  be  settled  that 
riparian  owners  are  entitled  to  have  streams 
to  flow  in  their  usual  course,  whether  in 
times  of  low  or  flood  water,  and  that  flood 
water  overflowing  the  banks  and  following 
the  course  of  the  stream  along  the  vallev, 
but  without  the  channel,  is  a  part  of  the 
stream,  against  which  one  owner  may  not 
protect  himself  to  the  injury  of  another. 
lUx  V.  Trafford,  1  Barn.  &  Ad.  874 ;  Atiy- 
Oen.  V.  £!arl  of  LonnlaU,  L.  R.  7  Eq.  387 ; 
Mason  v.  Shreicsbury  A  H,  R.  Co.  L.  R.  6 
Q.  B.  581 ;  Lawrence  v.  Great  Northern  R. 
Co.  16  Q,  B.  648.  In  AttyQen.  v.  Earl  of 
LonedaU,  supra,  while  the  jurisdiction  of 
the  court  of  equity  to  grant  the  injunction 
prayed  acainst  an  obstruction  in  the  river 
was  upheld  only  on  the  ground  that  the  ol>- 
struction  impeded  navigation,  it  was  said, 
in  effect,  that  the  extent  of  tlie  injury  sus- 
tained by  the  plaintiff,  which  was  nominal, 
did  not  affect  his  right  as  riparian  owner  to 
object  to  the  obstruction  placed  in  the  stream 
by,  and  which  was  of  great  value  to,  the  de- 
fendant. There  is  some  conflict  of  authority 
in  this  country,  but  the  decided  preponder- 
ance is  with  tiie  English  cases.  Crairford  v. 
Rambo,  44  Ohio  St.  287;  Barden  v.  Purtnqe, 
79  Wis.  126;  O'ConneU  v.  East  Tennessee, 
V.  ct-  G,  R,  Co.  87  Ga.  246,  13  L.  R.  A.  394, 
in  which  many  cases  are  reviewed  :  Bifrne  v. 
Minneapolis  dk  St.  L.  R.  Co.  88  Miuii.  212; 
Carriger  v.  East  Tennessee,  V.  <fe  (t.  R.  Co 
7  Lea.  388 ;  Burtcell  v.  Ihbson,  12  Gratt.  322, 
65  Am.  Dec.  247 ;  Cairo,  V.  db  C.  R.  Co.  v 
Bretoort,  25  L.  R.  A.  527.  and  note  thereto 

But  there  are  some  authorities  holding  thai 
flood  water  is  surface  water.  Motin's  v.  Coun- 
cil Bluffs,  67  Iowa,  843.  56  Am.  Rep.  343; 
Cairo  cfc  V.  R.  Co.  v.  Stevens,  73  lud.  283, 
38  Am.  Rep.   139 ;  Shelby ville  d  B.    Tump. 
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Co.  ▼.  Oreen,  99  Ind.  205 ;  Taylor  y.  Ficka$, 
64  Ind.  167,  81  Am.  Rep.  114.  In  Sinai  y. 
LouiwilU,  N.  0.  d  T.  R  Co.,  71  Miss.  647. 
we  had  occasion  to  consider  the  right  of  a 
railway  company  to  obstruct  by  its  embank- 
ment a  body  of  water  consisting  of  overflow 
and  surface  water,  and  decided  that  under 
the  circumstances  of  that  case  the  company 
was  liable  to  an  adjoinine  proprietor  for  In- 
ury  caused  by  throwing  back  such  water  on 
is  lands.  It  may  well  be  doubted  whether 
the  radical  differences  sometimes  asserted 
between  the  rule  of  the  civil  law  and  that 
called  the  common-law  rule  in  reference  to 
surface  waters  exists  to  the  extent  indicated 
by  the  general  language  of  the  text- books 
and  expressions  to  be  found  in  many  de- 
cisions. In  Boyd  v.  Gonkliiiy  54  Mich.  583, 
62  Am.  Rep.  881,  Judge  Campbell,  in  an  ex- 
haustive and  able  opinion,  affirms  that  both 
rules  rest  upon  substantially  the  same  prin- 
ciples, and  that  from  the  time  of  Brocton 
down  the  common- law  courts  have  referred 
to  the  civil -law  writers  as  having  defined 
the  subject  of  rights  of  water  in  substantial 
agreement  with  the  recognized  rules  of  the 
common  law,  and  concludes  his  opinion  with 
the  declaration  that :  ''There  seems  to  be  no 
reason  for  attemotinff  to  draw  distinctions 
between  the  civil  and  the  common  law  on 
the  subject.  The  authorities  recognize  the 
principles  as  in  no  sense  conventional,  or 
derived  from  any  school  of  jurisprudence, 
but  as  resting  on  the  immunity  of  one  man's 
property  from  injury  by  another  in  violation 
of  natural  justice,  and  in  disregard  of  the 
relative  conditions  arising  from  its  position. 
Each  may  do  with  his  own  what  is  consist- 
ent with  the  fair  interests  of  the  other." 

It  is  a  mistake  to  assume  that  the  common 
law  of  England,  though  adopted  and  accepted 
AS  the  law  of  the  state,  and  though  unchanged 
by  statute,  is  under  all  circumstances  and 
conditions  to  be  applied  as  the  local  commdn 
law.  In  many  instances  a  directly  opposite 
rule  is  the  common  law  of  the  state.  In 
Viek»burg  d  «7.  R,  Oo.  v.  Batton,  81  Miss. 
156,  66  Am.  Dec.  652,  the  rule  of  the  com- 
mon law  that  a  man  should  fence  in  his  cat- 
tle was  declared  to  be  inapplicable  to  our 
condition,  and  the  right  of  free  pasturage 
was  held  to  exist  as  a  part  of  our  common 
law,  and  the  duty  of  fencing  them  out  was 
devolved  upon  other  landowners  desiring  to 
exclude  them  from  cultivated  or  other  lands. 
Bee  also  Oreen  v.  Weller,  32  Miss.  650 ;  Oraru 
v.  French,  88  Miss.  503.  In  Sinai  v.  Louis- 
mile,  JV.  0.  d  T,  R.  Co.,  eupra,  we  declared 
that  the  supposed  rule  of  the  common  law, 
under  which  it  was  then  claimed  that  each 
proprietor  had  the  absolute  right  of  exclud- 
ing surface  water  from  his  premises,  regard- 
less of  any  injury  to  an  adjoin  in?  proprietor, 
could  not  be  invoked  (if  it  in  fact  existed) 
by  a  railroad  company  asserting  a  right  to 
submerge  hundreds  of  acres  of  adjoining  land 
with  surface  water  bv  its  embankment.  It 
Is  apparent  that  a  rule  intended  to  regulate 
the  correlative  rights  of  adjoining  lanaown- 
ers  whose  profterty  is  devoted  to  agriculture 
or  residence  purposes  could  not  be  applied 
to  the  same  extent  either  in  favor  of  or  against 
a  railroad  company  owning  a  strip  of  land 
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100  feet  wide  and  hundreds  of  miles  long. 
The  duty  Impoeed  by  law  upon  these  oor- 
porationfl  to  provide  suitable  and  safe  road- 
ways over  which  ponderous  engines  and  traiaa 
are  to  be  driven  carries  with  it  from  neoea- 
sity  the  right  to  erect  great  emba&kmcnts  en 
which  the  rails  are  set ;  and  when  this  is  done 
with  due  regard  to  the  rights  of  owneis  of 
adjacent  and  proximate  lands,  any  neoessazy 
and  consequent  injury  to  such  lands  must  be 
borne  by  the  owner.  But  such  companies 
may  not,  under  a  claim  of  being  absolute 
owners  of  their  roadways,  so  construct  them 
as  to  unnecessarily  impair  the  value  of  ad- 
jacent property. 

In  this  view  of  the  relative  rights  and 
duties  of  the  parties,  it  is  not  of  controlling 
importance  to  hold  that  the  flood  water  from 
which  the  plaintiff  claims  to  have  suffered 
be  dealt  with  as  surface  water,  or  as  the 
water  of  a  stream,  or  as  a  separate  and  dis- 
tinct sort.    It  cannot  be  the  law,  however,  in 
this  state,  that  the  flood  waters  of  the  large 
streams  which  are  within  or  along  the  bor- 
ders of  this  state  are  to  be  dealt  with  as  the 
waters  of  a  stream,  not  to  be  obstructed,  inn- 
peded,  or  turned  aside  under  any  circum- 
stances, except  upon  condition  that  the  per- 
sons so  doing  shall  respond  in  damages  for 
all   injury   sustained   by   another    riparian 
owner,  and  be  liable  for  nominal  damages  as- 
for  the  infringement  of  the  legal  rights  of 
adjacent  proprietors  who  in  truth  suffer  no 
real    injury.     In   Chapman  v.    Copeland,   $& 
Miss.  476,  it  was  held  that  the  diversion  of 
a  watercourse  save  to   the  plaintiff  a  right 
of  action  and  the  recovery  of  nominal  dam- 
ages, whether  any  real  injury  had  or  had  not 
resulted.    If  the  waters  of  the  Mississippi 
river,  which  at  flood  sometimes  spread  in 
width  from  twenty  to  forty  miles,  and  flow 
in  a  continuous  and  unbroken  body  down  the 
valley,  are  to  be  dealt  with  as  the  waters  of 
a  stream,  and  the  whole  valley  is  to  be  given 
up  as  the  course  way  of  the  stream,  the  most 
fertile  portion  of  our  state  may  at  once  be 
abandoned.    From  Memphis  to  Vicksbure, 
and  from  the  foothills  to  the  river,  there  is 
not  a  square  yard  of  land  that  was  not  de- 
posited by  the  overflowing  waters  of  the 
river.    If  the  course  usually  pursued  by  the 
ordinary  flood  waters  is  the  channel  of  the 
stream,  the  whole  valley  is  the  channel.     It 
is  evident  that  to  so  declare  would  be  to  an- 
nounce as  a  positive  rule  of  law,  and  as  an 
indisputable  fact,  that  which  is  not  true, 
and  which,  If  put  into  practical  operation, 
would  relegate  prosperous  and  fertile  dis- 
tricts to  the  condition  of  a  wilderness.    There 
are  farms  innumerable,  and  railroads,  vil- 
lages, towns,  and  cities  situated  In  a  water- 
course if  the  usual  flow  of  the  flood  waters  of 
the  Mississippi  river  mark  and  define  the 
course  of  that  stream.     It  is  manifest  that  to 
apply  the  strict  rules  of  law  controlling  in 
cases  of  streams  and  the  obstructions  thereof 
to  such  a  river  and  to  such  conditions  is,  in 
the  very  nature  of  things,  Impracticable  and 
impossible.     Calling    these    overwhelming 
floods  surface  or  channel  water  for  the  pur- 
pose of  dealing  with  them  under  rules  sd- 
plicable  to  entirely  different  conditions,  ad- 
vances us  no  "'^ep  in  the  solution  of  the 
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questioni  involved.  We  must  deal  with 
things,  and  not  names,  and  conditions  in- 
herently and  radically  different  cannot  be  as- 
similated by  mere  terminology. 

The  rules  governine  the  rights  and  duties 
of  individuals  in  reference  to  waters  rest 
upon  principles  which  underlie  very  many 
other  property  rights.  At  last  they  depend 
upon  the  two  legal  maxims  that  one  may 
make  such  use  as  he  wills  of  his  own,  and 
that  he  must  so  use  his  own  as  not  to  impinge 
the  legal  rights  of  others.  As  to  surface 
water  and  streams  flowing  along  their  chan- 
nels, general  rules  have  been  formulated, 
which  are  usually  applicable,  and  under 
which  the  relative  rights  and  duties  of  par- 
ties may  be  adjusted  ;  but  to  apply  tliese  rules 
to  waters  of  a  radically  different  claeo  is  to 
measure  different  conditions  by  a  single 
standard.  To  say  that  flood  waters  are  sur- 
face waters,  and  may  always  be  dealt  with 
as  such,  or  that  they  may  ie  fenced  against 
as  may  the  waters  of  the  sea,  regardless  of 
consequences,  would  be  to  give  to  one  ri- 
parian owner  the  power  and  right  of  benefit- 
ing and  preserving  his  own  property  at  the 
direct  expense  of  another.  But,  on  the  other 
hand,  if  it  be  the  rule  that  alluvial  lands 
subject  to  occasional  floodings  are  to  be  dealt 
witJb  as  comprising  the  bed  of  a  stream,  the 
beneficial  ownership  therein  is  practically 
destroyed  in  the  interest  and  for  the  benefit 
of  other  riparian  owners.  The  difficulty  or 
impossibility  of  formulating  an  exact  rule  by 
which  the  rights  of  parties  under  varying 
circumstances  may  be  adjusted  is  of  but  lit- 
tle importance  in  view  of  the  fact  that  it  is 
not  the  less  difficult  to  determine  such  rights 
by  the  application  of  those  already  existing, 
and  which  were  formulated  for  the  control  of 
somewhat  analogous,  but  not  similar,  con- 
ditions. It  is  but  the  usual  difficulty  of  ap- 
plying legal  principles  to  varying  facts. 
Along  the  lines  which  separate  what  is 
clearly  the  exercise  of  a  legal  right  from  the 
commission  of  actionable  injury,  there  are 
often  found  circumstances  in  which  it  cannot 
be  said  with  confidence  to  which  class  the 
particular  act  should  be  assigned,  but  this 
difficulty  is  not  peculiar  to  the  class  of  cases 
now  under  consideration,  and  suggests  rather 
the  propriety  of  resorting  to  more  flexible, 
rather  than  more  ri^id,  rules.  But  on  the 
clearly  shown  facts  of  the  case  now  before  us 
we  think  no  right  of  recovery  is  disclosed, 
(1)  because  of  failure  of  duty  by  the  defend- 
ant in  the  construction  of  its  roadway  is  ee- 
tablished,  and  (2)  because  no  causal  con- 
nection is  proved  between  the  act  of  the 
defendant  and  the  injury  resi^Uing  from  the 
flood.  The  roadway  of  the  defendant  com- 
pany is  not  shown  to  be  of  sufficient  height 
to  obstruct  the  waters  of  Town  creek  so  as  to 
deflect  them  upon  the  land  of  the  plaintiff  at 
times  of  ordinary  or  periodically  recurring 
floods.  The  witnesses  speak  of  the  floods  of 
1874,  and  of  those  of  April  and  July,  lb02, 
as  having  been  the  highest  ever  known.  It 
is  not  claimed  by  the  plaintiff  that  his  lands 
would  not  have  been  submerged  by  the  flood 
of  July  (for  injury  by  which  he  sues)  if  no 
railroad  had  been  built  in  the  valley.  His 
contention  is  that  the  water  was  somewhat 
deeper  on  bis  land  than  it  would  have  been, 
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that  it  remained  longer,  and  flowed  with 
stronger  current.  But  it  must  be  borne  in 
mind  that  all  the  evidence  relates  to  an  ex- 
ceptional condition  of  affairs,  to  a  flood 
equaled  but  twice  and  exceeded  but  once  in 
the  memory  of  the  inhabitants;  and  against 
such  contingency  it  would,  in  no  event,  be 
negligence  not  to  provide.  But  we  are  not 
disposed  to  rest  our  conclusion  on  this  ground 
alone,  for  it  involves  the  concession  that,  as 
against  the  overflowing  waters  of  alluvial 
streams,  a  riparian  owner  may  do  nothing  to 
protect  himself  against  periodically  recur- 
ring floods,  but,  so  long  as  they  continue  as 
a  part  of  the  moving  mass  of  waters  of  which 
the  stream  is  the  thread,  must  give  way  to 
them  as  flowing  in  a  watercourse.  To  so 
hold  would,  in  our  opinion,  be  to  apply  to 
bodies  of  water  of  a  distinctive  class  rules' 
which  were  formulated  for  entirely  different 
conditions,  and  which,  if  followed,  will  lead 
away  from  the  principles  upon  which  the 
rules  rest.  Some  part  of  the  valleys  of  al- 
luvial streams  must  be  land  not  within  a 
watercourse.  How  much,  it  may  be  diffi- 
cult to  determine,  but  surely  something  may 
be  withdrawn  by  man  from  the  natural  con- 
dition of  things  for  his  own  use.  We  think 
it  may  with  safety  be  said  that  a  valley  of  a 
mile  or  a  mile  and  a  half  along  streams  of 
the  class  of  Town  creek  goes  far  beyond  any 
requirement  of  the  law  K>r  the  course  of  the 
stream.  How  much  less  than  this  would  be 
sufficient  we  need  not  attempt  to  declare. 
That  the  embankment  of  the  railway  has  not 
obstructed  the  course  of  the  stream  is  demon- 
strated by  the  fact  that  no  injury  has  resulted 
to  any  one  during  the  ordinary  floods,  which 
have  passed  harmlessly  away.  It  is  the  ex- 
traordinary, the  exceptional,  the  unexpected, 
which  has  caused  the  injury  for  which  the 
plaintiff  sues.  Upon  what  theory  the  jury 
proceeded  in^dtng  that  the  increased  depth 
of  the  water  caused  by  the  embankment  was 
an  injury  to  the  standing;  green  crops  of  the 
plaintiff,  we  cannot  perceive.  Under  all  the 
testimony  it  is  evident  that  the  crops  must 
have  been  covered  with  water  long  before  any 
water  deflecteil  by  the  embankment  of  the  de- 
fendant could  have  reached  tho  land.  Of 
what  value  a  fleld  of  corn  was  in  the  green 
ear,  and  covered  by  ';vater  to  a  depth  of  two 
or  three  feet,  or  how  the  injury  tiiereto  was 
increased  by  piling  up  on  it  a  few  tons  more 
of  water,  it  is  difficult  to  see.  One  witness, 
it  is  true,  seems  to  say  that  the  plaintiff's 
crop  was  worth  fifty  cents  per  busliel  in  the 
fleld,  and  that  it  was  damaged  to  that  extent 
by  the  water  forced  thereon  by  the  defend- 
ant's embankment.  But  this  witness  evi- 
dently meant  that  this  would  have  been  the 
value  of  the  crop  but  fur  the  overflow,  and  it 
is  not  to  be  doubted  that  the  crop  would  have 
been  as  completely  destroyed  by  the  flood  if 
the  railroad  had  never  been  constructed.  We 
need  not  review  the  evidence  to  show  tl>c 
want  of  causal  connection  between  the  act  of 
the  defendant  and  the  injury  to  the  plaintiff. 
We  dispose  of  the  cause  on  the  ground  above 
indicated, — i.  e.  that  on  the  facts  proved  no 
liability  rests  upon  the  defendant  as  for  the 
obstruction  of  a  watercourse. 
The  judgment  is  reversed. 


706 


FMHHHYLVANIA  8UPRBMB  COURR 


PENNSYLVANIA  R  CO.,  Appi.. 

V. 

MONTGOMERY  COUNTY  PASSENGER 

RCO. 

I.  Eleetrierailwaj«<rrereoiintryroftila 
conneetliiir  widely  aeparated  dtles 
and  towns  caAnot  be  Inillt  without  ooa- 
■ent  of  the  owners  of  the  fee  of  sach  roads,  not- 
witbstandioff  ooosent  of  the  town  authorities 
has  been  driven*  under  the  General  Street  Railway 
Act  of  1889  autborlzinff  corporations  for  the  con- 
struction of  street  railways  "on  any  street  or 
highway"  on  which  no  track  Is  already  laid  or 
authorised,  to  be  laid,  bat  giving  no  right  of  em- 
inent domain  and  providing  that  every  railway 
must  have  a  contiauoos  route  forming  a  com- 
plete circuit  with  its  own  track. 

8.  An  electric  railway  impoaee  an  ad^ 
ditlnnal  gervltude  on  the  land  over  which 
public  roads  run  outside  of  municipal  bound- 
aries. 

8.  The  consent  of  raperrieore  to  the  con- 
struction of  a  street  railway  over  a  road  must  be 
given  when  they  are  together  and  acting  in  their 
official  character  and  should  appear  upon  the 
township  books  kept  by  the  town  clerk. 

4*  A  street  railwajr  company  has  no 
ri^ht  to  build  any  part  of  its  line  until  it  has 
the  right  to  complete  it,  where  it  has  no  power  of 
eminent  domain. 

6.  An  injunction  against  the  construction  of 
an  electric  railway  over  public  country  roads 
can  be  had  by  the  owner  until  his  damages  are 
paid  or  secured  to  his  satisfaclion. 

(March  86, 1896.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas  for  Montgomery 
County  In  favor  of  defendant  in  an  action 
brou^nt  to  enjoin  it  from  coDStrucling  an 
electric  street  railway  on  a  public  highway  in 
front  of  plaintiff's  property  without  mailing 
compensation  to  it.     Recened, 

The  case  sufficiently  appears  in  the  opinion. 

j^estri.  William  F«  S0II7,  Charles  H. 
Stinson,  David  W.  Sellers,  and  C. 
Henry-  Stinson»  for  appellant: 

The  appellee  is  a  mere  trespasser  and  is  not 
empowered,  not  having  the  rifpbt  of  emineDt 
domain,  to  construct  its  electric  railwa;^  oyer 
the  public  road  on  the  appellant's  land  witbout 
its  consent. 

8terl%n(f8  App,  111  Pa.  85, 56  Am.  Rep.  246: 
Mifflin  ▼.  Harrisburg,  P.  M,  db  L,  R.  Co.  16 
Pa.  182;  Chambers  v.  Furry,  1  Yeates,  167; 
Lems  r.  Jones,  1  Pa.  H86,  44  Am.  Dec.  188; 
Chess  V.  Manown,  8  Walts,  219;  Phillips  v. 
Dunkirk,  W.  d  P.  R.  Co,  78  Pa.  177;  Lancets 
App,  65  Pa.  16,  98  Am.  Dec.  722;  Jones  ▼. 

Nora.— For  the  effect  of  street  railways  as  addi- 
tional servitudes,  see  note  to  Western  Railway  of 
Alabama  v.  Alabama  Grand  Trunk  BL  Go.  (Ala.)  17 
L.  B.  A.  474. 

It  wiU  be  noticed  that  the  present  decision  dis- 
tinguishes between  city  streets  and  country  roads 
Id  respect  to  the  effect  of  street  railways  as  addi- 
tional burdens,  and  the  case  is  in  this  respect  a  new 
departure. 
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EHsdW.  Valley  JZ.  Of.  17  K  R  A.  768,  ISl 
Pa.  80;  Junction  R,  Go.  ▼.  Boyd,  8  Phila.  824; 
Pretbjfterian  806.  Trustees  in  Waterloo  ▼.  Al- 
burn eft  R.  R.  Co,  8  Hill,  567;  WtUiam»  t.  Nem 
York  Cent,  R.  Co,  16  N.  Y.  97,  69  Am.  Dec 
661;  Mohan  v.  New  York  Cent.  R  Co,  24  N. 
T.  658;  220  Bwrnfidd  df  R,  Nat,  Qaa-LigbJt 
Cds  PetUion  ▼.  Calkins,  62  N.  T.  886;  SpHnff- 
JIM  Y.  Oonneeiieut  River  JSL  Off.  4  Gush.  63. 

When  the  Act  of  1889  speaks  of  streets  or 
highways,  It  refers  to  the  streets  or  highways 
of  a  city,  town,  or  village. 

Cochran  v.  Washington  Library  Go.  6  Phi]^ 
492. 

The  subject  of  building  passenger  railways 
on  township  roads  is  not  at  all  expressed  in  the 
title  of  an  act  providing  for  the  "mcorporatioa 
of  street  passenger  railways."  The  two  things 
are  entirelv  dil!^rent. 

Eitpressto  unius  est  exehtsio  alterine. 

Dorsey'sApp.  72 Pa.  192;  Union  Pitrss,  R.  Gff9 
App.  81  Pa.  91;  Beckert  v.  Allegheny,  85  Pa. 
191;  Re  Phcmixville  Road,  109  Pa.  44;  Rogers 
V.  Manvfaeturtrs  Imp,  Co,  109  Pa.  109;  Re 
Carbondale  db  P.  Tump,  db  Plank  Road,  22  W. 
N.  C.  105. 

The  consent  of  both  local  aathorities  and 
the  land  owners  must  be  obtained. 

Re  King's  County  Elec.  R  Co,  105  N.  Y.  97; 
Re  Rochester  Electrie  R.  Co,  128  N.  Y.  861. 

Messrs.  James  B.  Holland,  N.  H.  I^ar^ 
selerov  and  John  O.  Johnsoiiv  for  appel- 
lee: 

The  owner  of  lands  bounding  on  a  public 
highway  has  no  right  to  compensation  because 
of  the  construction  tbereon  of  an  electric  rail- 
way. The  appellant  had  no  greater  right  to 
compensation  than  it  would  have  possessed 
bad  its  lands  been  located  on  a  street  of  a 
borough. 

McDevitt  V.  PeopU^s  Nat,  Gas  Go,  160  Pa. 
867;  Rafferty  v.  Central  Traction  Go.  147  Pa- 
590. 

The  Schuvlkill  river  road,  upon  which  the 
railway  of  the  appellee  was  being  laid,  was  a 
street  or  highway  within  the  meaning  of  the 
Act  of  1889. 

It  is  the  right  of  a  iwssenger  railway  com- 
pany, organized  under  the  Act  of  1889  for  the 
construction  of  a  road  extending  through  mors 
than  one  municipality,  borou^,  or  township 
to  construct  such  road  in  parts,  as  the  same* 
from  time  to  time,  shall  be  authorized  to  be 
constructed,  by  the  local  authorities  imme- 
diately concerned. 

An  abutting  land  owner  has  no  right,  where 
the  construction  of  the  railway  is  with  the 
consent  of  the  authorities  of  the  locality  in 
which  it  is  being  laid,  to  object  to  such  con- 
struction because  the  consent  of  the  authorities 
of  other  localities,  through  which  the  sams 
runs»  has  not  been  obtain^. 

Philadelphia  <t  Gray's  Ferry  Pass.  R  CVs 
App.  102  Pa.  123;  Farmers  Market  Go.  v. 
Philadelphia  dk  R.  lerminal  R.  Co.  142  Pa 
598;  National  Docks  R,  Go,  v.  Central  R  Go, 
82  N.  J.  Eg.  760;  Ottaquechee  Woolen  Go,  v» 
Newton,  57  Yt  451;  Western  Pennsiylvania  R 
Cds  App.  104  Pa.  406;  Qermantofon  Pious.  R 
Co.  y.   CUieens  Pass.  R  Go.  151    Pa  188; 


Si-e  also  HS  L,  R.  A.  129,  503;  37      L.  R.  A.  SM't;  39  L.  R.  A.  751;  41  L.  R.  A, 
345,  575:    43  L.  R.  A.  233. 
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Junction  Pom.  Railway  y.  Williamspart  Pass, 
Railway,  164  Pa.  116. 

Williams.  /. ,  deliYered  the  opinion  of  the 
court: 

Our  system  of  street  passenger  railways  had 
its  origin  in  the  days  of  special  legislation. 
Each  company  then  had  its  own  act  of  in- 
corporation, in  which  its  route  was  described 
and  its  powers  defined.  These  companies 
were  confined  to  the  cities  and  large  towns 
of  the  state,  and  their  cars  were  moved  by 
horse  power,  and  were  a  substitute  for  the 
onmibuB,  and  other  Yehides  devoted  to  the 
carriage  of  passengers,  which  had  been  pre- 
Yiously  in  conimon  use.  After  the  adoption 
of  the  new  constitution  the  practice  of  sep- 
arate legislation  for  each  company  became 
impracticable,  and  in  1876  a  general  law 
was  passed  providing  for  the  organization  of 
8tree.t- rail  way  companies  for  the  purpose  of 
"constructing,  maintaining,  and  operating  a 
street  railway  for  public  use  in  the  convey- 
ance of  passengers."  No  power  of  eminent 
domain  was  conferred  on  these  companies, 
but  the  several  provisions  of  the  act  sliow 
that  such  railways  were  to  be  constructed 
upon  the  streets,  conforming  to  the  grade  of 
the  streets,  and  subject  to  the  regulation  of 
the  municipal  authorities.  The  Act  of  1876 
gave  to  street-railway  companies,  in  cities  of 
the  first  class,  the  right  to  ''use  otlier  than 
animal  power"  in  the  movement  of  their  cars. 
The  Act  of  May,  1878,  conferred  the  like 
right  upon  the  street-railway  companies  in 
cities  of  the  second  and  third  classes.  The 
general  law  further  provided  that  any  com- 
pany organized  under  its  provisions  should 
maintain  an  ofi^ce  for  the  transaction  of  its 
business  **  in  the  city"  where  its  railway  was 
located.  All  these  provisions  show  that  the 
street  railways  contemplated  by  the  General 
Act  of  1878  were  intended  for  the  accommo- 
dation of  the  crowded  streets  of  cities,  and 
for  no  other  purpose.  The  present  general 
law  relating  to  these  corporations  was  passed 
in  1889.  U  was  intended  to  bring  together 
the  valuable  provifiions  of  several  acts  of  as- 
sembly into  one  comprehensive  statute,  and 
to  make  some  changes  that  experience  had 
shown  to  be  desirable.  It  authorized  the  in- 
corporation of  tre  or  more  persons  for  the 
purpose  of  "constructing,  maintaining,  and 
operating  a  street  railway  on  any  street  or 
highway  upon  which  no  track  is  laid  or  au- 
thorized to  be  laid"  under  existing  charters, 
with  the  privilege  of  occupying  "any  street" 
by  any  power  other  than  by  locomotive.  It 
reauired  the  route  to  be  set  out  in  the  an- 
plicntion  for  incorporation  stating  the  streets 
and  highways  upon  which  it  was  to  be  built, 
and  showing  ''the  circuit  of  the  route,  the 
amount  of  the  capital  stock  of  the  company, " 
and  other  particulars.  It  required  all  com- 
panies incorporated  under  its  provisions  to 
maintain  an  office  where  the  railroad  was 
located.  Section  16  provided  that  "  no  street 
passenger  railway  shall  be  constructed  by 
any  company  incorporated  under  this  act 
within  the  limits  or  any  city,  borough  or 
townd^ips  without  the  consent  of  the  local 
authorities  thereof,  nor  shall  any  street  pas- 
senger railway  be  incorporated  hereunder 
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which  shall  not  have  a  continuous  route  from 
the  beginning  to  the  end,  forming  a  complete 
circuit  with  its  own  track,  excepting  the  five 
hundred  feet  to  be  used  under  section  four- 
teen hereof." 

From  these  provisions,  we  think  it  is  ap- 
parent that  the  attempt  now  being  made  to 
convert  these  city  conveniences  into  long 
lines  of  transportation,  connecting  widely 
separated  cities  and  towns  by  electric  rail- 
ways traversing  country  roaas,  was  not  an- 
ticipated or  provided  for  by  the  legislature. 
The  failure  to  confer  upon  these  companies 
the  power  of  eminent  aomain  would,  if  it 
stood  alone,  be  sufficient  to  justify  this  con- 
clusion. The  land  taken  for  streets  in  cities 
and  boroughs  is  in  the  exclusive  possession 
of  the  municipality,  which  may  use  the  foot- 
way as  well  as  the  cartway  for  any  urban 
servitude  without  further  compensation  to 
the  lot  owners.  Pravoit,  Jr,  v.  Ifew  Chester 
•Water  Co,  163  Pa.  276;  Beading  v.  Davis, 
163  Pa.  860 :  McDentt  y.  PtapleU  Nat.  Oas 
Co,  160  Pa.  867.  Nor  does  the  construction 
of  a  strpet  passenger  railway  upon  the  surface 
of  the  (treet  impose  any  additional  servitude 
upon  the  property  fronting  on  the  street  so 
occupied.  Rafierty  v.  Central  Traction  Co. 
147  Pa.  579.  But  the  easement  acquired  hf 
the  public  by  proceedings  under  the  roacl 
laws  is  an  easement  for  passage  only.  The 
owner  is  entitled  to  the  possession  of  his 
land  for  all  other  purposes.  We  held,  there- 
fore, in  Sterling's  App.,  Ill  Pa.  85,  56  Am. 
Rep.  246,  that  the  occupancy  of  a  country 
road  by  a  pipe  line  imposed  an  additional 
servitude  upon  the  farm  owner,  while  in  Me- 
Devitt  v.  People's  Nat.  Gas  Co.,  supra,  we 
held  that  a  pipe  line  laid  within  the  limits 
of  the  street  by  authority  of  the  city  did  not 
impose  any  additional  servitude  on  the  Id 
owner.  The  reason  for  the  distinction  is 
fully  stated  in  the  opinion  in  the  latter  case. 
The  same  distinction  exists,  and  for  the  same 
reasons,  between  urban  and  suburban  prop- 
erty, as  to  the  right  of  corporations  to  occupy 
a  highway  for  a  street  passenger  railway. 
This,  as  will  be  seen  by  the  cases  cited  above, 
is  an  urban  servitude,  to  which  suburban 
property  has  not  l)een  subjected  by  law,  uo 
to  this  time.  The  consent  of  township  au- 
thorities justifies  an  entry  upon  the  public 
road,  so  far  as  the  public  is  concerned  ;  but 
the  supervisors  of  the  townships  have  no 
power  to  bind  private  property,  or  subject 
it  to  a  servitude,  for  the  benefit  of  any  per- 
son or  corporation  other  than  the  townshi|> 
snd  the  public  it  represents.  The  carringe 
of  ps!?9engers  through  the  township,  on  their 
iournev  from  one  city  or  borough  to  another, 
by  rail,  is  in  no  sense  a  towusliip  purpose ; 
and  whether  these  pnssengers  make  their 
journey  in  cars  drawn  by  a  locomotive  over 
a  steam  railroad,  or  in  those  propelled  by 
electricity  over  tracks  laid  upon  the  high 
ways,  is  immaterial  both  to  taxpayers  end 
to  landowners  along  the  route  traveled,  ex- 
cept as  the  adoption  of  one  or  the  other  of 
these  modes  of  transportation  may  afFect  the 
township  roads,  or  the  private  property  of 
citizens.  When  the  supervisors  gave  their 
consent  to  the  occupation  of  the  township 
roads  by  a  street  railway,  they  speak  as  the 
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Fepresentatives  of  those  who  build  and  those 
who  use  the  roads,  but  not  as  the  representa- 
tives of  the  private  property  over  which  the 
roads  pass.  The  street-railway  companies 
cannot  reach  the  property  owners  either 
through  *'the  local  authorities/'  or  by  the 
right  of  eminent  domain,  as  the  law  now 
stands ;  audit  is  not  easy  to  see  how  such  a  corn- 
pan  v  can  protect  itself  in  the  use  of  country 
roads  except  by  contract  with  every  owner  of 
property  along  the  roads  they  wish  to  occupv. 
The  trouble  is  that  the  supposed  needs  of  the 
country  have  outgrown  its  legislation,  and 
an  effort  is  now  being  made  to  adapt  street 
railwavs  to  purposes  for  which  they  were 
never  intended,  and  for  which  the  existing 
legislation  relating  to  them  was  not  framed. 
Cities  and  boroughs  possess  the  necessary 
power  over  their  streets  to  enable  them  to  au- 
tiiorize  their  use  by  a  street  railway.  Town- 
ships do  not  possess  municipal  powers,  and, 
under  existing  laws,  their  control  over  the 
public  roads  Is  limited.  But  in  this  con- 
nection another  interesting  question  suggests 
itself.  How  is  the  assent  of  **the  local  au- 
thorities'' to  be  obtained  in  any  given  case, 
and  what  is  the  proper  evidence  that  it  has 
been  given ?  The  township  books,  in  the  cus- 
tody of  tiie  town  clerk,  are  the  records  of  the 
township,  and  should  afford  evidence  of  the 
action  taken  by  the  supervisors  in  all  mat- 
ters of  public  importance.  A  paper  in  the 
pocket  of  a  contractor  or  of  some  officer  of  a 
corporation  is  not  the  proper  evidence  of  ac- 
tion by  the  township  or  the  school  district. 
The  action  needed  is  not  that  of  the  indi- 
viduals who  compose  the  board,  but  of  the 
official  body.  Thus  it  was  held  that  a  con- 
tract signea  bv  the  members  of  the  school 
board  separately  did  not  bind  the  district. 
The  best  evidence  of  their  official  action  was 
their  minutes  kept  by  the  secretary.  Wachob 
V.  Scliool  Dist.  of  Bingham,  8  Phila.  568. 
For  the  same  reason  a  contract  signed  by  the 
president  and  secretary  was  held  to  be  in- 
valid. It  had  not  been  acted  upon  bv  the 
board  when  in  session,  tkhool  Diat,  &f  Den- 
7119011  Twp.  V.  Padiletif  89  Pa.  895.  One  su- 
pervisor may  bind  the  township  by  an  act 
that  is  ministerial  in  its  character.  Dull  v. 
Bidgtoay,  9  Pa.  272 :  PotUville  v.  Norwegian 
Twp.  14  Pa.  548.  Not  so,  however,  when  the 
act  is  one  that  requires  deliberation  and  the 
exercise  of  judgment.  Gooper  v.  Lampeter 
Tiop.  8  Watts,  125 ;  Union  Tap,  v.  Oibboney, 
94  Pa.  534;  Sommerset  Twp.  v.  Parson,  106 
Pa.  860.  In  such  cases  the  supervisors  must 
be  together,  and  their  action  must  be  taken 
in  their  official  clinracter,  and  should  appear 
upon  the  township  book  kept  by  the  town 
clerk.  If  not  so  taken,  it  does  not  bind  the 
township,  and  has  no  validity  whatever. 
The  supervisors  should  consider  and  deliber- 
ate upoa  any  application  made  to  them  for 
leave  to  occupy  any  of  the  township  roads 
with  a  street  railway.  If  they  decide  to 
grant  the  application  upon  certain  terms  and 
conditions,  as  to  the  manner  and  extent  of 
the  occupancy  permitted  and  the  extent  of 
repairs  to  be  required,  these  terms  sliould 
appear  in  the  record  of  the  meeting;,  as  well 
as  the  consent ;  and  a  contract  that  does  not 
rest  on  such  official  action.  *>i'operly  taken 
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by  the  proper  officers,  is  utterly  worthh 
But  we  know,  as  matter  of  current  history, 
that  street  railways  have  been  projected,  and 
actually  constructed,  and  are  now  in  opera- 
tion, over  country  roads,  where  no  legal  con- 
sent has  been  obtained,  and  where  no  atten- 
tion has  been  paid  to  the  rights  of  property 
holders.  Such  railways  cannot  now  be  torn 
up  or  enjoined  either  by  the  township  offi- 
cers, or  at  the  instance  of  land  owners  along 
their  routes.  Where  such  enterprises  have 
been  allowed  to  proceed,  and  the  expenditure 
of  large  sums  of  money  has  been  permitted, 
it  would  be  inequitable  to  correct  at  this  time 
what  was  a  mutual  mistake,  under  the  influ- 
ence of  which  these  enterprises  have  been 
Sushed  to  completion ;  but  it  would  seem 
esirable  that  such  charters  should  not  be 
granted  in  future  until  the  legislature  has 
made  such  provision  for  the  assessment  of 
damages  to  propertv  as  shall  protect  the  own- 
ers from  the  aaditional  servitude  which'  the 
construction  of  electric  railways  does  cer- 
tainly impose  upon  all  adjoining  owners 
outside  of  municipal  boundaries.  At  present 
an  action  at  law  is  the  only  remedy  within 
the  reach  of  an  injured  person  who  has  suf- 
fered a  railway  to  be  built  across  his  land 
without  objection  ;  but  equity  will  interpose 
to  protect  him,  if  he  comes  in  proper  time, 
by  enjoining  the  construction  until  his  dam- 
ages have  been  paid  or  secured  to  hit  satis- 
faction. 

The  only  remaining  question  raised  in  this 
case  is  over  the  right  of  a  street  railway  ta 
build  any  part  of  its  line  before  it  has  the 
right  to  complete  it.     A  steam  railroad  may 
enter  upon  ai  y  part  of  its  line  and  commence 
building,  subject  only  to  its  duty  to  com- 
plete the  line  in  accordance  with  its  charter. 
The  reason  of  this  is  that  it  is  clothed  with 
the  power  of  eminent  domain,  and  may  enter 
and  appropriate  land  regardless  of  the  will 
of  the  owner.     A  stkcet-railway  company,  as 
we  have  seen,  does  not  possess  the  power  of 
eminent  domain.    It  cannot  build  under  its 
charter  alone.     It  must  have  the  consent  of 
the  proper  municipal  or  local  authorities,  or 
it  cannot  move.     If  the  proposed  line  passes 
through  a  city,  borough,  or  township  inter- 
mediate the  termini,  and  that  city,  borough, 
or  township  refuses  its  permission,  the  power 
to  build  the  road  described  in  the  application 
and  charter  cannot  be  exercised.    It  must  be 
possible  for  the  company  to  complete  its  line 
before  it  has  a  right,  as  against  any  city, 
borough,  or  township  into  which  its  line  ex- 
tends, to  begin  work.    It  is  not  possible  for 
such  company  to  complete  its  line  without 
the  consent  of  the  local  authorities  of  the 
districts  through  which  it  passes ;  and,  where 
this  is  refused  in  one  or  more  of  the  munici- 
pal or  quasi  municipal  divisions  through 
which  its  line  runs,  the  building  of  its  pro- 
posed road  under  its  charter  is  an  impossibil- 
ity.   Let  us  suppose,  for  purposes  of  illustra- 
tion, a  charter  to  authorize  the  construction 
of  a  street  railway  from  A.,  through  certain 
roads  in  B.,  C,  and  D.,  to  the  city  of  E., 
and  that  consent  has  been  obtained  from  the 
local  authorities  of  A.,  and  C,  and  of  £., 
but  refused  by  the  local  authorities  of  B.  and 
D.    The  proposed  line  is  thereby  cut  up  into 
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three  wbollj  UDOonnected  pieces.  It  is  very 
«lear  that,  under  a  charter  authorizing  the 
building  of  a  line  of  road  from  A.  to  E.,  the 
•company  could  not  lawfully  build  three  dis- 
-tinct  local  roads,  viz.  one  in  A.,  another  in 
<?.,  and  the  third  in  E.  The  consent  eiven 
by  A.  to  the  construction  of  the  line  of  road 
4iuthorized  by  the  charter  would  not  estop 
the  local  authorities  from  objecting  to  the 
•construction  of  a  local  road  within  its  own 
limits.  When  confronted  with  its  own  con- 
sent, A.  could  well  reply,  ^The  road  to 
which  consent  was  giyen  is  not  the  road  you 
4ire  now  building,  for  the  building  of  that 
road  has  become  impossible  by  the  action  of 
the  authorities  of  B.  and  D." 

The  learned  Judge  of  the  court  below  said 
in  the  conclusion  of  his  opinion,  **  Corpora- 
tions of  this  character  are  multiplying  rapid- 
ly, and  we  may  assume  they  are  demanded  by 
the  public."  This  is  a  strong  reason  for 
meeting  the  questions  inyolyed  in  this  case 
-squarely,  that  Uie  legislation  needed  to  pro- 
t^t  property  owners  against  this  class  of  cor- 
porations may  be  had  lit  the  same  time  that 
the  powers  necessary  to  convert  what  was 
intended  as  an  urban  conyenience  into  a  gen- 


eral mode  of  transportation  are  considered 
and  conferred  by  the  law-makers.  In  this 
case  the  defendant's  line  of  so-called  street 
railway  extends  through  two  boroughs,  two 
townshaps,  and  over  one  county  bridge  oyer 
the  Schuylkill  riyer.  The  line  and  circuit 
of  its  road  oyer  the  seyeral  highways  to  be 
occupied  are  fully  set  forth  in  its  charter. 
The  consent  of  the  local  authorities  of  West 
Conshohocken  borough  and  of  White  Marsh 
township  were  refus^.  That  of  Upper  Mer- 
ion  township  was  giyen.  That  of  the  bor- 
ough of  CfOnshohocken  was  giyen,  and  has 
since  been  withdrawn.  Under  such  circum- 
stances the  building  of  the  line  of  street 
railway  described  in  and  authorized  by  the 
charter  is  impossible,  and  the  company  has 
no  right  to  proceed.  The  conclusions  of  th,e 
learned  master  were  correctly  drawn,  and  the 
decree  recommended  by  him  should  haye  been 
made. 

The  decree  appealedfirom  itnow  reverted,  and 
the  record  remitted,  with  direction  to  the 
court  below  to  make  the  decree  recommended 
by  the  master,  awardini;  the  injunction 
prayed  for.  The  costs  of  this  appeal  to  bo 
paid  by  the  appellee. 


MISSOURI  SUPREME  COURT. 


B.  V.  8ALEN0,  Appi., 

V, 

City  of  NEOSHO,  Beept. 

— ) 


(. 


Ma. 


1.  The  mere  laek  of  the  mayor'e  el^ 
luktiire  to  an  ordlnanee  is  not  fatal  where 
it  is  ezprenly  provided  that  if  he  negleota  or  re- 
f  Qsee  to  sljrn  or  return  it  with  objections  it  shall 
beoome  a  Uiw  without  his  siiroature. 

^«  Approval  of  an  ordinance  by  the 
aetin^f  president  of  the  board  of  aldermen 
in  the  aheence  of  the  mayor  Is  sufficient  where 
the  statute  provides  that  in  the  absence  of  the 
mayor  be  shall  perform  the  duties  with  all  the 
rights,  power,  and  JurisdJotion  of  the  mayor. 

3*  Tho  validity  of  a  eontraet  with  a 
dty  in  no  way  depends  upon  the 
exeeation  of  duplicate  copies  as  re- 
quired by  a  provisioD  that  la  every  case  of  con- 
tract entered  into  duplicate  copies  shall  be 
executed,  one  of  which  shall  be  filed  and  not 
taken  from  the  office  except  for  the  purpose  of 
evidence. 

<•  A  contract  bgr  a  city  to  pay  a  Used 
price  annually  for  a  supply  of  water  for  a 
term  of  twenty  years  does  not  constitute  a  debt 
for  the  airfirreinite  amount  which  may  ulti- 
mately beoome  payable  within  the  meanioir  of  a 
oonstitutiooal  provision  restriotinff  the  amount 
of  city  indebtedn< 


(March  19,  IHRL) 


NOTS.-~On  the  disputed  question  whether  or  not 
« contract  for  a  period  of  years  on  which  pay* 
«ients  are  to  be  made  annually  as  services  are  per- 
formed constitutes  an  indebtedness  for  tfaA  aggre- 
gate amount,  see  Beard  y.  HopklDSville  (Ky.)  83  L. 
B.  A.  402,  and  nots.  Also  the  later  cases  of  Garter 
y.  Tboraon  (S.  Dak.)  S4  L.  B.  A.  784,  and  Linn  v. 
Chamberabuig  (Pa.)  25  Lb  B.  A.  217. 
«7  L.  R  A. 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Barton  County  in 
fayor  of  defendants  in  an  action  brought  to 
recoyer  the  amoun(  alleged  to  be  due  under  a 
contract  b^  which  the  city  had  undertaken  to 
pay  certain  rental  for  fire  hydrants  and  water 
supply  furnished  by  the  plaintiff.    Btvened, 

Statement  by  Buri^as,  J, : 

This  is  an  action  upon  a  contract  alleged 
to  have  been  entered  into  between  plaintiff 
and  defendant,  under  which  plaintiff  erected 
for  defendant  (a  city  of  the  fourth  class)  a 
system  of  waterworks,  and  defendant  granted 
to  plaintiff  a  waterworks  franchise  for  a  term 
of  twenty  years,  and  agreed  to  pay  plaintiff, 
for  the  use  of  water  for  city  and  other  pur- 
poses, $2,000  a  year  for  the  use  of  fifty  water 
hydrants  for  a  term  of  twenty  years,  and  $80 
per  year  for  eadi  additional  hydrant  which 
the  city,  by  its  board  of  aldermen,  might 
order  for  the  use  and  benefit  of  the  city. 
The  action  is  for  hydrant  rental  due.  As  to 
the  amount  there  is  no  controversy.  The 
yalidity  of  the  contract  is  denied  by  defend- 
ant, the  only  evidence  thereof  and  details 
being  included  in  an  ordinance  of  said  de- 
fendant (No.  118).  Section  16  of  said  or- 
dinance reads  as  follows:  "This  ordinance 
shall  become  binding  as  a  contract  on  the 
said  city  of  Neosho,  in  the  event  that  said 
S.  V.  Saleno  or  his  assigns  shall,  within  ten 
days  from  the  passage  and  publication  there- 
of, file  with  the  city  clerk  of  said  city  his 
written  acceptance  of  the  terms,  obligations, 
and  conditions  of  this  ordinance ;  and  upon 
such  acceptance,  this  ordinance  shall  consti- 
tute the  contract,  and  shall  be  the  measure 
of  the  rights  and  liabilities  of  the  said  city 
and  of  the  said  8.  Y .  Saleno. "    On  the  16tb 
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See  also  30  L.  R.  A.  281;  31  L.  R.  A.  743,  794;  32  L.  R.  A.  157;  33  L.  R.  A. 
474;  35  L.  R.  A.  686. 
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day  of  October,  1890,  thli  ordinance  was 
submitted  to  a  YOte  of  the  people  for  ratifi- 
cation after  Its  passage  by  the  board  of  alder- 
men, under  authority  of  an  ordinance  (No. 
114)  in  which  was  set  forth  the  object  and 
purpose  of  the  election  to  be  held  for  the 
ratification  or  rejection  of  the  contract  as  set 
forth  in  said  ordinance  first  named,  which 
last-named  ordinance  provided  for  all  the 
details  for  holding  the  election,  including 
notice  thereof,  polling  places,  the  kind  of 
ballots  to  be  used,  manner  of  ascertaining 
and  declaring  the  result  of  the  election,  and 
certifying  the  same.  An  election  was  held 
in  pursuance  of  the  provisions  of  this  ordi- 
nance, which  resulted  in  an  almost  unani- 
mous vote  in  favor  of  ratifying  the  contract 
as  set  forth  by  Ordinance  No.  118.  On  the 
day  next  after  the  election,  being  October 
16,  1890,  the  city  clerk,  by  order  of  the  board 
of  aldermen,  notified  plaintiff  that  the  con- 
tract had  been  Atified  by  a  vote  of  the  peo- 
ple of  Neosho,  voting  at  an  election  held  in 
said  city  on  the  day  previous,  at  which  there 
were  more  than  two  thirds  of  the  legal  votes 
polled  at  said  election  in  favor  of  ratifying 
said  Ordinance  No.  118;  there  being  298 
votes  polled  for  its  ratification,  and  83  votes 
against  it.  On  the  17th  day  of  October, 
1890,  plaintiff  filed  with  said  board  his 
written  acceptance  of  the  contract.  Plain- 
tiff then  gave  bond,  entered  upon  the  con- 
struction of  the  waterworks,  which  were 
completed,  and  subsequently,  to  wit,  No- 
vember 28,  1891,  accepted  by  the  board  of 
4ildermen.  By  the  terms  of  the  contract,  the 
hydrant  rental  is  made  payable  semiannu- 
ally, on  the  1st  days  of  January  and  July 
of  each  year.  This  suit  was  brought  for  the 
hydrant  rental  which  became  due  July  1, 
1892.  The  trial  resulted  in  a  Judgment  for 
defendant,  and  from  the  Judgment  plaintiff 
appealed. 


Mesvn,  Thumuui  A  Wray  and  James 
H.  Pratt  for  appellant 

Messrs,  O.  L.  Cravens  and  Oeor^^ 
Habbertv  for  respondent: 

The  Waterworks  Ordinance  118,  so  called, 
is  void,  because  never  properly  signed,  ap- 
proved, or  published. 

Pcesiding  at  the  meeting  when  said  ordi- 
nance was  finally  passed  by  the  board,  it  be- 
came the  mayor's  duty  to  authenticate  its 
passage  by  his  signature  as  such  president  of 
the  board,  and  unless  he  did  so  the  said  ordi- 
nance did  not  take  effect 

Becker  v.  Washington,  04  Mo.  876:  Qraham 
y.  Garondelet,  88  Mo.  268;  Carondelet  v.  Wol- 
fnU  89  Mo.  805;  Lewis  v.  8t,  Louis,  69  Mo. 
695;  Saxton  v.  Beach,  60  Mo.  488;  Saxton  y. 
St.  Joseph,  60  Mo.  158;  7  Lawson,  Rights, 
Rem.  &  Pr.  §  8761. 

It  must  appear  that  there  has  been  a  fair 
compliance  with  all  the  conditions  precedent, 
witether  prescribed  by  charter  or  ordinances, 

Endlicb,  Interpretation  of  Statutes,  §  499; 
Cole  V.  Skrainka,  106  Mo.  808;  Oalbreath  v. 
Newton,  80  Mo.  App.  880;  Eeane  v.  Cushing, 
15  Mo.  App.  96;  Keane  v.  Klausman,  21  Mo. 
App.  485;   Ex  parte  Bedell,  20  Mo.  App.  125. 

The  alleged  contract  was  not  made  or  sub- 
Fcribed  in  duplicate  by  both  parties,  or  dcpos- 
2:  L.  U.  A- 


ited,  as  by  law  required,  and  is  therefor* 
void. 

There  being  no  contract  in  writing,  dated 
when  made  and  subscribed  by  the  parties, 
Saleno  acquired  no  rights  and  the  city  in> 
curred  no  liabilities;  nor  can  there  be  a  recov- 
ery on  quantum  meruit,  nor  any  estoppel  of 
ratification. 

Woleott  y;  Lawrence  County,  26  Mo.  273;. 
Johnson  V.  School  List.  No.  1,  67  Mo.  819; 
Rum»ey  Mfg,  Co,  v.  ScheU  City,  21  Mo.  App. 
176;  Maupin  y.  Franklin  County,  67  Mo. 
827;  Heidelberg  v.  8t.  Francois  County^  lOO 
Mo.  69;  Sturgeon  v.  Hampton,  88  Mo.  208; 
Keating  v.  Kansas,  84  Mo.  416:  McDonald  v. 
New  York,  68  N.  Y.  28,  28  Am.  Rep.  144^ 
Stuart  V.  Cambridge,  126  Mass.  102;  Starkey^ 
V.  Minneapolis,  19  Minn.  208;  Cruichjteld  y. 
Warrensburg,  80  Mo.  App.  465;  Mo.  Const* 
art.  4,  §  48;  Dill.  Muo.  Corp.  4th  ed.  §  89; 
Prince  v.  Quiney,  128  111.  457;  Dixon  Countp 
V.  Field,  111  U.  S.  90,  28  L.  ed.  862;  Hubbard 
V.  WiUiamstown,  66  Wis.  661;  Austin  v. 
CoggeiJiaU,  12  R  L  829,  84  Am.  Rep.  648; 
Schumm  v.  Seymour,  24  N.  J.  Eq.  148;  Stat& 
V.  Jersey  City  Street  d  Water  Oomrs.  65  N. 
N.  J.  L.  280;  1  Beach,  Pub.  Corp.  §  627. 

The  etymology  and  definition  of  the  word 
V  subscribe"  show  that  its  meaning  when  ap- 
plied to  the  signature  to  an  instrument  ii» 
writing  is  the  signature  or  writing  of  ODe'» 
name  beneatii  or  at  the  end  of  the  instru- 
ment. 

James  v.  Patten,  6  N.  Y.  12.  56  Am.  Dec^ 
876;  BHep  v.  Riley,  86  Ala.  602;  Pridgen  y. 
Pridg&n,  86  N.  0.  260;  Coon  v.  Rigden,  4  Colo. 
282. 

Though  a  written  contract  is  executed,  duly* 
subscriMd,  etc.,  by  the  parties,  yet,  if  it  be- 
not  in  duplicate  and  one  copy  filed  with  the 
clerk  as  required  by  section  8158,  Rev.  Stat 
1889.  it  Is  fatally  defective  and  will  not  bind 
the  municipality. 

Globe  Furniture  Co.  y.  District  No.  7,  Twp^ 
62,  Range  31,  61  Mo.  App.  649. 

Under  the  ordinance,  the  city  incurred,  if 
anything,  an  indebtedness  bevond  its  income 
and  revenue  for  the  year  and  exceeding  five 
per  centum  on  its  taxable  property. 

The  current  and  necessary  liabilities  must 
be  taken  into  account  in  reckoning  the  limits 
imposed  by  our  constitution  upon  municipali- 
ties. 

Book  y.  Barl,  87  Mo.  246;  Barnard  w, 
Knox  County,  13  L.  R.  A.  244,  106  Mo.  888. 

The  most  obvious  meaning  of  our  consti- 
tution does  not  allow  the  city  to  incur  suchp 
obligations  as  is  alleged  to  such  an  extent. 

10  Am.  &  Eng.  Encyclop.  Law.  p.  899^ 
Lake  County  Comrs.  y.  Rollins,  180  U.  S.  682, 
82  L.  ed.  1060. 

In  cities  and  towns  having  less  than  ten- 
thousand  and  more  than  one  thousand  inhabi- 
tants, said  rate  (of  tax  levy^  shall  not  exceed 
fifty  cents  on  the  hundred  aollars  valuation. 

Mo.  Const  art.  10,  §  11. 

Power  to  contract  indebtedness  ceaa^s  witk 
the  power  to  tax  for  its  payment. 

Citizens   Sav.  dk  Loan  Asso.  of  Clereland, 
Chio,  v.  Topekn,  87  U.  8.  20  Wall.  665,  22  L. 
ed.  455;    Could  v.  Paris,  68  Tex.  511:    San^ 
Francisco  Gas  Co.  v.  Brickwedel,  62  Cal.  Wl;. 
Book  V.  Earl,  87  Mo.  246;  Arnold  v.  EawUns,. 
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96  Mo.  599;  Banutrd  ▼.  Knox  County,  18  L. 
R.  A.  244,  105  Mo.  882;  Black  ▼.  MeQonigle, 
108  Mo.  198;  BtaU  y.  Columbia,  111  Mo.  865; 
Lamar  Water  A  Electric  Light  Co.  ▼.  Lamar 
(Mo.)  May  28,  1894. 

Constitutions  the  same  as  that  of  Missoarl, 
and  similar  ones,  are  interpreted  by  the  courts 
to  mean  what  we  claim  for  ours. 

Beard  ▼.  HopkinwilU,  28  L.  R.  A.  402, 16 
Ky.  L.  Rep.  756;  8pUman  v.  Parkerrimrg,  85 
W.  Va.  605;  Prince  v.  Quincy,  128  III.  448; 
Prince  y.  Quiney,  105  Dl.  188,  44  Am.  Rep. 
785;  Law  v.  People,  87  111.  885;  S/yringfleld  y. 
Edioardi,  84  III.  626;  Eri^$  App.  91  Pa.  398; 
State  y.  MedberVj  7  Ohio  St.  622;  Burlington 
Water  Co.  y.  Woodward,  49  Iowa,  62;  iSbn 
Frandsco  Oas  Co,  y.  Brickteedel,  supra;  Peo- 
ple y.  J/ay,  9  Colo.  80. 

Statutory  prohibitions  like  unto  those  in  oar 
constitution  are  construed  by  the  courts  in  ac- 
cordance with  our  view. 

Dacenport  y.  Klcinechmidt,  6  Mont.  602; 
State  y.  Atlantic  City,  49  N.  J.  L.  558;  At 
lantie  City  Water  Worke  Co.  y.  Bead,  50  N.  J.L. 
666;  Ifiles  Water  Worke  y.  NiUe,  59  Mich.  811; 
Putnam  y.  Grand  Bapids,  58  Mich.  416;  Ooul- 
son  y.  Portland,  Deady,  481;  Johnston  y. 
Becker  County  Comrs,  27  Mi  on.  64. 

The  excess  of  authority  by  the  board  of  al- 
dermen, in  attempting  to  bind  the  city  in  a 
forbidden  manner  and  to  excessiye  extent, 
yitiates  the  contract  as  an  entirety,  and  ap- 
pellant is  without  a  remedy. 

Hedges  y.  Dixon  County,  87  Fed.  Rep.  804; 
Bicfiardson  y.  McBeynMs,  114  Mo.  641;  Davis 
y.  Harrison,  46  N.  J.  L.  79;  State  y.  Bayonne, 
65  N.  J.  L.  241;  Beineman  y.  Coviugton,  C.  dk 
Black  HiUs  R.  Co.  7  Keb.  810;  Millerstown  y. 
Frederick,  114  Pa.  485;  PeopUfs  Bank  of  St. 
Paul  y.  Barnes  County  School  Diet,  No.  62,  8 
N.Dak.  496;  Coffin  y. Indianapolis,!)^^  Fed. Rep. 
221;  Manhattan  Trust  Co.  y.  Dayton,  Id.  827. 

The  monopoly  attempted  to  be  created  by 
Ordinance  118  is  contrary  to  public  policy, 
also  against  the  bill  of  rights,  and  therefore 
yoid. 

Davenport  y.  Kleinschmidt,  6  Mont.  502; 
Chicago  y.  Rumpff,  45  III.  90,  92  Am.  Dec. 
196;  Qale  y.  Kalamazoo,  28  Micb.  844;  Bren- 
\am  y.  Brenham  Water  Co.  67  Tex.  542;  St. 
Louis  Oas- Light  Co.  y.  St,  L^^uis  Gas,  Fuel  d 
Powder  Co.  16  Mo.  App.  52;  7  Bacon,  Abr.  p. 
22;  Cooley,  Const.  Lim.  4th  ed.,  authorities 
cited  in  note  £,  p.  898;  State  y.  Post,  55  N.  J. 
L.  264;  Thomas  y.  Wabash,  St.  L.  db  P.  R.  Co. 
7  L.  R  A.  145,  40  Fed.  Rep.  126;  Re  Delaware 
Bay  &  0.  M.  R.  Go's  Petition  (N.  J.)  Noy.  16, 
1887;  Ragio  y.  State,  86  Tenn.  272. 


Barg^esst  «7. ,  dellyered  the  opinion  of  the 
court : 

The  court  declared  the  law  to  be :  First. 
That  the  contract  set  forth  in  Ordinance  No. 
118.  ratified  by  the  people,  and  accepted  by 
the  plaintiff,  as  shown  by  the  records  of  the 
city,  was  not  sufficient  to  constitute  a  valid 
contract  between  plaintiff  and  defendant, 
and  refused  to  declare  the  law  to  be  that  it 
was  not  necessary,  in  order  to  the  validity 
of  the  contract,  that  it  should  be  upon  one 
paper,  signed  by  both  plaintiff  and  defend- 
ant, and  tlu&t  if  the  terms  of  the  contract  in 

27  L.  R.  A. 


said  ordinance  were  ratified  by  the  voters  of 
defendant  city,  at  an  election  lawfully  held 
for  that  purpose,  and  plaintiff  thereafter,  in 
writine,  accepted  such  terms,  the  same  con- 
stituted a  valid  contract.  Second.  That  if 
the  hydrant  rental  could  not  be  paid  out  of 
the  levy  of  50  cents  on  the  $100,  after  pay- 
ing all  current  expenses  of  the  city,  it  con- 
stituted a  debt  for  the  amount  that  misht 
ultimately  become  due,  and  refused  to  de- 
clare the  law  to  be  that  a  contract  to  pay 
$2,000  a  year  for  hydrant  rental  for  a  terra 
of  twenty  years  did  not  constitute  a  debt, 
within  the  meaning  of  section  12,  article  10, 
of  the  State  Constitution,  without  reference 
to  performance. 

Plaintiff's  first  contention  is  that  Ordi- 
nance No.  118  was  signed  by  the  acting 
mayor,  attested  by  the  clerk,  ratified  by  a 
yote  of  the  voters  of  the  city  of  Neosho,  and 
accepted  in  writing  by  the  plaintiff,  and 
constituted  a  valid  contract  for  furnishing 
said  city  with  water  according  to  the  terms 
and  conditions  as  set  forth  in  said  ordinance. 
Defendant  is  a  city  of  the  fourth  cla^.  By 
section  1599,  Rev.  Stat.,  which  pertains  to 
such  cities,  it  is  provided  that  ''no  bill  shall 
become  an  ordinance  until  the  same  is  signed 
by  the  president  of  the  board  of  aldermen 
and  the  mayor."  By  section  1616,  the  mayor 
when  present  is  ex  fjfficio  president  of  the 
board  of  aldermen.  The  record  shows  that, 
although  the  mayor  was  present  and  presid- 
ing at  the  meeting  of  the  board  when  Ordi- 
nance No.  118  was  put  upon  its  final  pas- 
sage, he  did  not  authenticate  its  passage  by 
his  signature  as  such  president  of  the  board ; 
and,  because  of  his  failure  to  do  so,  it  is  in- 
sised  by  defendant  that  the  ordinance  never 
became  effective.  It  is  difficult  to  see  the 
force  of  this  argument,  when  it  is  proyided 
by  section  1618,  Rev.  Stat.,  that,  if  the 
ma^or  should  neglect  or  refuse  to  sign  any 
ordinance  or  return  the  same  with  his  ob- 
jections in  willing  at  the  next  meeting  of 
the  board  of  aldermen,  the  same  shall  become 
a  law  without  his  signature.  By  the  yery 
terms  of  the  section  last  quoted,  on  the  neg- 
lect or  refusal  of  the  mayor  to  sign  the  or- 
dinance or  to  return  the  same  to  the  next 
meeting  of  the  board  of  aldermen  with  his 
objections  in  writing  thereto,  it  became  a 
law,  and  his  failure  to  so  return  it  must  be 
regarded  as  equivalent  to  8ignin|^  it.  The 
notice  of  holding  the  election  with  respect 
to  the  ratification  of  the  ordinance  by  the 
voters,  and  everything  pertaining  thereto, 
as  well,  also,  as  the  publication  of  the  re- 
sult of  the  election,  which  was  spread  upon 
the  records  of  defendant,  seem  to  have  been 
a  fair  and  substantial  compliance  with  the 
charter  and  ordinances  of  the  city. 

Another  contention  on  the  part  of  defend- 
ant is  that  the  ordinance  authorizing  and 
calling  the  special  election  is  void,  for  the 
reason  that  it  is  provided  by  section  9  of  that 
ordinance  that  it  was  to  take  effect  and  be 
in  force  from  and  after  its  passage  by  the 
board  of  aldermen  and  its  approval  by  the 
mayor.  At  the  time  of  ita  paAsa^e,  the 
mayor  of  the  city  was  absent,  and,  in  con- 
sequence thereof,  it  was  approved  by  the 
then  acting  president  of  the  board  of  alder- 
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men.  By  flection  1616,  Rev.  Stat.,  ft  is  pro- 
Tided  that,  in  the  absence  of  the  mayor,  the 
board  shall  elect  one  of  its  own  members  to 
occupy  his  place  temporarily,  who  shall  be 
styled  *'actinf^  president  of  the  board  of  al- 
dermen;" while  the  following  section  pro- 
vides that  in  case  of  temporary  absence  of 
the  mayor,  and  until  his  return,  the  acting 
president  of  the  board  of  aldermen,  for  the 
time  being,  shall  perform  the  duties  of 
mayor,  with  all  his  rights,  powers,  and 
lunsdiction.  This  ordinance  was  signed, 
^  John  Myers,  Acting  Pres.  Board  of  Alder- 
men f  and  its  approval  seems  to  have  been 
in  strict  compliance  with  the  provisions  of 
defendant's  charter,  under  the  then  existing 
circumstances.  We  are  therefore  of  the  opin- 
ion that  section  9,  in  so  far  as  its  validity 
depended  upon  its  approval  by  the  mayor, 
was  and  is  valid,  and  that  its  approval  by 
the  acting  president  of  the  board  of  alder- 
men was  all  tiiat  the  law  required. 

The  objections  raised  by  defendant  as  to 
the  publication  of  the  notice  of  the  election 
and  the  canvass  of  the  returns  thereof  seem 
to  be  extremely  technical,  and  without  merit. 

It  is  argued  by  counsel  for  defendant  that 
as  the  contract  sued  upon  was  not  made  in 
duplicate,  and  subscribed  by  both  parties 
thereto,  nor  deposited  in  such  office  or  with 
such  officer  of  defendant  as  may  have  been 
charged  with  the  keeping  of  its  contracts,  it 
is  void,  under  section  8158  of  defendant's 
charter.  A  similar  question  was  passed  on 
by  this  court  in  Lamar  WaUr  <e  Electric 
Light  Oo.  V.  Laman'  (Mo.)  26  8.  W.  Rep. 
1025,  in  which  Black,  Oh,  «/.,  speaking  for 
the  court,  said :  **  The  ordinance  could  not 
take  effect  as  a  contract  until  ratified  by  the 
requisite  vote;  but  it  was  competent  and 
perfectly  proper  to  pass  the  ordinance  to  take 
effect  when  ratiflea.  Indeed,  an  ordinance 
setting  forth  the  terms  of  the  contract,  and 
then  approved  by  the  necessary  vote,  and  ac- 
cepted in  writing  by  the  persons  proposing 
to  build  the  worKS,  was  ail  that  was  neces- 
sary to  make  a  perfect  and  complete  con- 
tract." In  the  case  in  hand  the  ordinance 
setting  forth  the  terms  of  the  contract  was 
approved  by  the  necessary  vote,  and  accepted 
in  writing  by  plaintiff,  who  was  proposing 
to  build  the  works,  and  clearly  brings  this 
case  within  the  rule  announced  in  the  Lamar 
Water-  Works  Gaic,  The  validity  of  the  con- 
tract in  no  way  depends  upon  the  provisions 
of  said  section  8158,  as  contended  by  defend- 
ant. By  that  section,  in  every  case  of  con- 
tract entered  into  by  any  county,  city,  town, 
village,  school  district,  or  other  municipal 
corporation,  or  b^  any  officer  or  agent  on 
their  behalf,  duplicate  copies  of  the  same  are 
required  to  be  executed,  one  of  which  shall 
be  filed  in  such  office  or  with  such  officer  of 
the  municipal  corporation  as  may  be  charged 
with  the  keeping  of  the  contracts  thereof, 
and  shall  not  be  taken  thence  except  for  the 
purpose  of  evidence  in  some  legal  matter  or 
cause;  but  the  law  nowhere  requires,  as  a 
condition  precedent  to  its  becoming  a  con- 
tract, that  the  instruments  embodying  its 
terms  shall  be  signed  in  duplicate.  If  such 
was  the  law,  why  say,  ^In  every  case  of  con- 
tract entered  into,"  etc.?    The  object  and| 
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purpose  of  the  statute  in  reoairinff  duplicate 
copies  to  be  executed  and  filed  with  the 
proper  custodian  was  evidently  for  the  pur- 
pose of  preserving  them  as  evidence  to  be 
used  in  any  legal  matter  or  cause,  and  not 
to  make  the  duplicate  copies  oonstitaent  ele- 
ments of  the  contract.  Indeed,  the  statute 
provides  that  in  case  of  variance  between 
such  copies  the  one  on  file  shall  control  in 
the  construction  of  the  contract,  which  is 
very  persuasive  evidence,  at  least,  that  the 
object  in  requiring  duplicate  copies  to  be 
taken  was  to  preserve  them  as  evidence.  In 
executing  the  contract  the  requirements  of 
the  statute  seem  to  have  been  observed,  and 
it  is  not,  we  think,  invalid  because  not  prop- 
erly executed. 

Defendant  contends  that  under  tiie  ordi- 
nance, the  city  incurred,  if  anything,  an  in- 
debtedness beyond  its  income  and  revenne 
for  the  year,  and  exceeding  6  per  centum  oo 
its  taxable  property,  while  upon  the  part  of 
plaintiff  the  contention  is  that  the  contract 
by  the  defendant  city  to  i$ay  a  fixed  price 
annually  for  a  supply  of  water,  for  a  term 
of  twenty  years,  does  not  constitute  a  debt 
for  the  aggregate  amount  which  may  ulti- 
mately become  payable,  within  the  meaning 
of  section  12,  article  10,  of  the  State  Consti- 
tution.   The  only  allegation  in  the  answer 
that  can  possibly  be  construed  as  having  any 
reference  to  the  power  of  defendant  to  enter 
into  the  contract  is  that  wherein  it  is  alleged 
that  **  defendant  says  that  the  alleged  contract 
between  the  plaintiff  and  defendant  was  not 
within  the  scope  of  the  powers  of  defendant, 
nor  expressly  authorized  by  law."    It  does 
not  allege  that,  under  the  contract,  the  city 
incurred  an  indebtedness  beyond  its  income 
and  revenues  for  the  year,  and  exceeding  5 
per  cent  upon  its  taxable  property.     So  that 
the  only  question  that  we  have  to  deal  with 
is  as  to  whether  the  contract  created  an  in- 
debtedness upon  the  part  of  defendant,  as 
contemplated  by  the  constitution ;  and  upon 
that  question  the  authorities  are  not  entirely 
in  harmony.     In  construing  words  used  in 
that  instrument,  in  the  absence  of  some  re- 
striction placed  upon  their  meaning,  they 
must  be  given  such  meaning  as  is  generally 
accorded  to  them.     A  debt  is  understood  to 
be  an  unconditional  promise  to  pay  a  fixed 
sum  at  some  specified  time,  and  is  quite  dif- 
ferent from  a  contract  to  be  performed  in  the 
future,  depending  upon  a  condition  prece- 
dent, which  may  never  be  performed,   and 
which  cannot  ripen  into  a  aebt  until  per- 
formed.    Here  the  hydrant  rental  depended 
upon  the  water  supplv  to  be  furnished  to 
defendant,  and,  if  not  furnished,  no  payment 
could  be  required  of  it.    That  the  contract 
did  not  create  an  indebtedness,  within  the 
meaning  of  the  section  of  the  constitution 
before  mentioned,  finds  support  in  the  fact 
that  said  section  provides  that  any  city  in- 
curring any  indebtedness  requiring  the  as- 
sent of  the  voters  shall,  before  or  at  the  time 
of  doing  so,  '^provide  for  the  collection  of 
an  annual  tax  sufficient  to  pay  the  interest 
on  such  indebtedness  as  it  falls  due,  and  also 
to  constitute  a  sinking  fund  for  the  payment 
of  the  principal  thereof  within  twenty  yeait 
from  the  time  of  contracting  the  same. "   TIm 
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tontract  in  suit  proTides  for  no  interest.  By 
Its  terms,  there  is  none  to  fall  dae.  Nor  was 
the  constituting  a  sinking  fund  as  required 
by  the  constitution,  for  the  payment  of  in- 
debtedness, intended  to  apply  to  simple  con- 
tracts that  might  never  be  performea. 

A  number  of  cases  have  been  cited  by  de- 
fendant in  which  it  has  been  held,  under  con- 
stitutions containing  similar  provisions  to 
those  in  the  constitution  of  this  state,  a  con- 
tract to  pay  upon  a  contingency,  as  upon  the 
happen ing'of  some  event,  such  as  the  render- 
ing service  or  furnishing  supplies,  is  in  a 
sense  a  debt.  Beard  v.  Bapkinsvitte,  15  Ey. 
L.  Rep.  756,  23  L.  R.  A.  402;  dpilman  v. 
Parker Aburg,  85  W.  Va.  605;  B<ut  8t.  Louis 
V.  JEast  8t,  L&uU  Ooi-Light  d  Coke  Co.  98 
m.  415,  88  Am.  Rep.  97 ;  BpringfiM  v.  Ed- 
uardi,  84  111.  626;  Law  v.  Peapls,  87  111. 
885 ;  Prince  v.  Quiney,  105  111.  188,  44  Am. 
Rep.  785 ;  Erie's  App,  91  Pa.  898 ;  /^ate  v. 
Atlantic  City,  49  N.  J.  L.  558 ;  AUatUic  City 
Water- Works  Oo,  v.  Bead,  50  N.  J.  L.  666; 
yUes  Water- Works  Co.  v.  Niles,  59  Mich. 
811;  Putnam  v.  Orand  Bapids,  58  Mich. 
416 ;  Davenport  v.  Rleinschmidt,  6  Mont.  502 ; 
Coulson  V.  Portland,  Deady,  481,  Fed.  Cas. 
No.  8,275. 

It  is  worthy  of  remark  that  in  each  one  of 
the  cases  cited  the  constitutional  limit  of  in- 
debtedness had  been  reached  before  the  con- 
tract had  been  made,  except  Niles  Water- 
works Oo.  V.  NUes,  and  in  that  case  one  of 
the  members  of  the  court  (Sherwood,  J. )  dis- 
sented. No  such  claim  is  made  as  to  the  citv 
of  Neosho.  Among  the  authorities  which 
hold  to  a  contrary  rule,  and  that  the  word 
"indebted,"  as  used  in  state  constitutions, 
as  in  section  12,  article  10,  of  the  Constitu- 
tion of  Missouri,  does  not  include  contracts 
for  the  annual  supply  of  municipalities  with 
such  necessaries  as  liffht  and  water  and  of  a 
similar  character,  and  contracts  for  the  pav- 
ment  therefor  do  not  create  a  debt  for  the 
aggregate  amount  which  may  become  due 
upon  a  compliance  with  the  terms  of  the  con- 
tract, may  be  cited  the  following :  Lively  v. 
Oedar  FaUs,  27  Iowa,  227;  Orani  v.  Daven- 
port, 86  Iowa,  401 ;  Budd  v.  Budd,  59  Fed. 
Bop.  785;  Walla  WaUa  Water  Oo.  v.  Walla 


Walla,  60  Fed.  Rep.  957 ;  State  v.  McGauley, 

15  Cal.  429 ;  Koppikus  v.  State  Capitol  Oomrs. 

16  Cal.  248 ;  PeopU  v.  Pacheeo,  27  Cal.  207 ; 
Bast  St.  Louis  v.  East  St.  Louis  Oas  Light  df 
Coke  Oo.  98  111.  415,  38  Am.  Rep.  97 ;  Carlyle 
Water,  Light  d  Power  Co.  v.  Carlyle,  31  111. 
App.  889 ;  Carlule  v.  GarlyU  Water,  Light  d 
Power  Oo.  140  III.  445 ;  Crowder  v.  Sullivan, 
128  Ind.  486,  18  L.  R.  A.  647 ;  Valparaiso  v. 
Gardner,  97  Ind.  1,  49  Am.  Rep.  416 ;  Weston 
V.  Syracuse,  17  N.  Y.  110;  Utiea  Water- 
Works  Oo.  V.  Utica,  81  Hun,  480 ;  Smith  v. 
Dedham,  144  Mass.  179 ;  2  Dill.  Mun.  Corp. 
8  88. 

Our  conclusion  is  that  the  weight  of  au- 
thority is  adverse  to  the  contention  of  de- 
fendant, and  is  in  accord  with  the  spirit  and 
meaning  of  our  constitution  as  we  understand 
it,  and  as  we  think  also  comports  with  better 
reason. 

Under  section  1589,  Rev.  Stat.,  defendant 
was  given  the  power  to  prevent  and  extin- 
guish fires,  and,  for  that  purpose,  to  provido 
Uie  necessary  means,  including  water,  with* 
out  first  taking  a  vote  of  its  citizens  to  au- 
thorize it  to  do  so ;  but  no  power  was  given 
it  to  erect  a  system  of  waterworks  for  the 
purpose  of  supplying  the  city  and  the  in- 
habitants thereof  wiu  water,  or  to  contract 
with  any  person,  company,  or  association, 
giving  ano  granting  to  such  person,  com- 
pany, or  association"  the  exclusive  right  to 
furnish  any  system  of  waterworks  for  the 
use  of  the  city  for  any  length  of  time  not  to 
exceed  twenty  years,  without  being  author- 
ized by  a  vote  by  ballot  of  two  thirds  of  its 
rilified  voters  voting  at  an  election  held  for 
t  purpose,  provided  by  ordinance.  As 
we  have  seen,  Uie  ordinance  providing  for 
such  an  election  was  duly  passed,  and  the 
election  held,  which  resulted  in  a  two-thirds 
vote  in  favor  of  its  adoption. 

There  are  numerous  other  questions  raised 
by  counsel  in  their  briefs  to  which  we  have 
not  adverted,  as  from  what  has  already  been 
said  the  judgment  must  necessarily  be  reversed, 
and  the  cause  remanded. 

It  is  so  ordered. 

All  concur. 


WISCONSIN  SUPREME  COURT. 


Mary  E.  VAN  OSDELL  ei  oL 

V. 

Ellen  CHAMPION,  Admrx.,  etc.,  of  Charles 
B.  Champion,  Deceased,  et  al.,  Appts., 
and  Calvin  R.  CORBIN  et  ai.,  Bespts. 
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1.  A  eeaditioii  in  a  derlse  that  the  prop- 
erty shall  in  no  w  is )  ever  be  sublect  to  any  debt, 
liability,  exeouticn.  or  attachment  acraiost  the 
devisee,  existinff  at  that  time  or  at  any  future 
time,  is  void. 

Note.— The  subject  of  spendthrift  trustB,  which 
is  dlstinflruished  from  the  case  above  decided,  is 
involved  in  the  case  of  Roberts  v.  Stevens  (Me.)  17 
Ifc'B.  A.  SOB,  and  esses  dted  in  the /ooCnoCs  thereto. 
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8.  Attorneys"  foes  are  tayahlsi  as  inequi- 
table  actions  in  a  proceeding  under  Rev.  Stat., 
f  8129,  for  the  trial  of  issues  on  application  by  a 
creditor  in  a  partition  action*  whether  the  trial 
ts  by  court  or  by  jury. 

(March  S,  ISIRL) 

APPEAL  by  defendants  Ellen  Champion 
et  al.  from  a  Judgment  of  the  Circait  Court 
for  Lafayette  County  rendered  in  a  proceeding 
for  the  partition  of  certain  real  estate  which 
awarded  the  share  of  Charles  B.  Champion, 
deceased,  to  his  creditors  rather  than  to  his 
representatives.    Affirmed, 

Statement  by  Pinney*  /..'  • 

An  action  was  brought  for  the  partition  of 
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certain  lands,  against  Charles  B.  Champion, 
who  claimed  an  undivided  flfth  interest  in 
the  same,  under  the  residuary  clause  of  the 
will  of  his  mother,  Elizabeth  Champion,  and 
against  various  others  interested  in  said 
premises,  claiming  under  the  will  and  as  in- 
cumbrancers. The  premises  were  sold  under 
the  judgment  in  the  partition  suit,  and  the 
proceeds  of  the  interest  of  said  Charles  B. 
Champion  therein  paid  into  court,  amounting 
to  $2,116.17;  and  they  were  claimed  by 
divers  judgment  creditors  of  the  said  Cham- 
pion,  among  others  the  respondents  Calvin 
R.  Corbin  and  Horatio  May,  under  a  judg- 
ment in  their  favor,  and  against  Champion, 
rendered  May  7,  1870,  and  by  L.  A.  Clinton, 
vnder  a  similar  judgment,  and  they  filed 
petitions  in  the  partition  action,  claiming 
said  moneys.  Their  claims  were  resisted  by 
Ellen  Champion,  widow  and  administratrix 
of  the  estate  of  Charles  B.  Champion  (who 
had  died  in  the  meantime),  on  the  ground 
that  his  interest  in  the  lands  was  not  subject 
to  levy  or  sale  on  execution,  by  reason  of  the 
provisions  of  the  will  of  his  mother,  through 
which  he  obtained  his  title,  and  also  by  other 
defendants,  who  held  alleged  incumbrances 
against  his  interest  in  the  lands.  A  trial  was 
had  before  the  court  upon  issues  joined  on 
these  petitions;  and  it  was  found,  among 
other  things,  that  the  interest  of  Champion 
in  the  lands  had  been  sold  on  execution  issued 
October  4,  1890,  upon  leave  granted,  on  the 
judgment  in  favor  of  Corbin  and  May,  and 
that'it  remained  unredeemed  from  such  sale ; 
that  the  entirety  of  the  lands  was  devised  by 
Elizabeth  Champion  to  Charles  B.  Champion 
and  four  others,  equally,  share  and  share 
alike,  their  heirs  and  assigns,  forever,  the 
testatrix  making  in  said  devise  **  this  express 
condition :  that  the  share  of  my  said  son, 
Charles  B.  Champion,  shall  in  no  wise  ever 
be  subject  to  any  debt,  liability,  execution, 
attachment,  or  judgment  against  said  Charles 
B.  Champion,  existing:  at  this  time  or  any 
time  hereafter ;"  that  the  judgment  in  favor 
of  L.  A.  Clinton  against  Champion  was 
rendered  May  6,  1890,  and  was  found  to  be 
the  paramount  lien,  the  lien  of  the  Corbin 
and  May  judgment  having  expired ;  that  the 
dower  interest  of  Ellen  Champion,  the  widow 
of  the  deceased,  in  the  fund  in  court,  was 
$427.87,  which  she  had  elected  to  take  for 
her  dower ;  that  the  amount  due  on  the  judg- 
ment of  L.  A  Clinton  was  $291.68:  and  that 
the  remainder  of  the  fund— $1,896.61— be- 
longed to,  and  should  be  paid  over  to,  Corbin 
and  May;  and  judgment  was  given  for  the 
payment  of  these  sums  accordingly,  and  for 
costs  in  favor  of  Corbin  and  May,  and  also 
in  favor  of  L.  A.  Clinton,  against  Ellen 
Champion,  as  administratrix,  etc.,  to  be  paid 
in  course  of  due  administration  out  of  the 
estate  of  Charles  B.  Champion,  deceased,  and 
against  George  F.  West  and  other  defendants 
named,  who  had  resisted  and  defended  against 
said  petitions.  The  costs  in  favor  of  Corbin 
and  May  were  taxed  by  the  clerk,  allowing 
onlv  $25  attorney's  fees  to  the  petitioners, 
which,  on  their  appeal,  was  increased  by  the 
court  to  $67. 12.  From  this  judgment,  Ellen 
Olinnipion,  as administhktrix,  etc.,  appealed. 
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Meg9r$.  WiLson  A  Hartln  and  Culvert 
Spensley*  for  appellants: 

If  the  provision  as  to  existing  debts  would 
be  valid  if  standing  alone,  it  is  still  valid  al- 
though as  to  future  debts  it  may  he  void. 

2  Woerner,  Law  of  Administration,  pp.  883, 
884;  Beach,  Wills,  §  816;  8  Jarman,  Wills,  p. 
709;  Tien  v.  Tiers,  98  N.  Y.  568;  O-riey  ▼. 
Lane^  86  N.  Y.  840;  Barriaon  v.  Harri^on^  88 
N.  Y.  648:  AdaiM  v.  Perry,  48  N.  Y.  488. 

Restrictions  on  devises  contained  in  wills  are 
to  be  regarded  the  same  as  restraints  on  alien- 
ation contained  in  deeds. 

Co.  Litt.  228  A;  Shep.  Touch,  p.  129;  Ifo- 
WUliamt  v.  JVWy,  2  Serg.  &  R  507,  7  Am. 
Dec.  864;  2  Woerner,  Law  of  AdmioistratiOD, 
p.  965;  Doe  v.  Peanon,  6  East,  178;  Orap  v. 
Blanchard,  8  Pick.  284;  2  Jarman.  Wills.  Bfg- 
elow'sed.  p.  14;  Beach,  Wills,  §  229;  Schouler, 
Wills.  §  801. 

The  restriction  Is  only  as  to  certain  debCs, 
i.  e.  those  existing  at  the  time  the  will  was 
made. 

Partial  restraints  on  alienation  are  valid. 

Stewart  v.  Barrow,  7  Bush,  868;  Langdon 
V.  Ingram,  28  Ind.  860;  Simonde  v.  8imonde, 
8  Met.  658:  McKimter  v.  dmith,  27  Conn.  628; 
Rdbineon  v.  Randolph,  21  Fla.  629,  58  Am. 
Rep.  692;  WhiU  v.  Thomas,  8  Bush,  061; 
ShanlOand's  App.  47  Pa.  118;  Braman  ▼.  Sttiee, 
2  Pick.  460,  18  Am.  Dec.  446;  I>rkins  r. 
Hays,  8  Qray,  405;  Foster  y.  Foster,  133  Mass. 
179. 

A  condition  which  defeats  an  estate  on  ap- 
propriation to  the  grantee's  debts  is  valid. 

Broadway  Nat,  Bank  v.  Adams,  188  Mass. 
170,  43  Am.  Rep.  504;  (herman's  App,  88  Pa. 
276;   WhiU  v.  ITiomas,  8  Bush.  661. 

A  devise  of  the  income  of  property  to  cease 
on  bankruptcy  or  insolvency  is  valid. 

NiclMls  V.  Eaton,  91  U.  8.  716,  23  L.  ed. 
254;  Brandon  v.  Robinson,  18  Yes.  Jr.  429; 
Bramhall  v.  Ferris,  14  N.  Y.  41,  67  Am.  Dec. 
113;  2  Jarman,  Wills,  p.  26. 

When  the  intention  of  the  testator  is  clearly 
declared  to  be  to  bequeath  the  property  for  the 
sole  benefit  of  the  donee,  or  that  his  creditors 
shall  have  no  part  of  it,  the  bequest  will  fail 
upon  his  insolvency  or  bankruptcy,  even  when 
it  occurs  during  the  life  of  the  testator  and  a 
gift  over  will  take  effect. 

Beach.  Wills,  g  281;  Niehole  v.  Eaton,  91 
U.  B.  716.  28  L.  ed.  264;  2  Redf.  Wills,  p. 
290  (old  ed.  p.  668),  800  (old  ed.  680);  TamMd 
V.  Moorhouss,  1  Russ.  &  M.  864;  ^acketone 
Bank  v.  Davis,  21  Pick.  42,  82  Am.  Dec.  241. 

Messrs,  P«  B.  Simpsoii»  J.  B.  Simpsoni 
and  W.  £•  Carter  for  respondents. 

Pinnejry  J,,  delivered  the  opinion  of  the 
court : 

1.  It  is  laid  down  as  a  general  rule  that 
''a  condition,  annexed  to  a  conveyance  in  fee 
or  by  devise,  that  the  purchaser  or  devisee 
should  not  alienate,  is  unlawful  and  void.  If 
the  grant  be  upon  the  condition  that  the 
grantee  shall  not  commit  waste,  or  not  take 
the  profits,  or  his  wife  have  her  dower  or  the 
husband  his  curtesy,  the  condition  is  re- 
pugnant and  void,  for  these  rights  are  in- 
separable from  the  estate  in  fee.  Conditions 
are  not  sustained  when  they  are  repugnant  to 
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^6  estate  granted,  or  Infringe  upon  the  ea- 
«ential  enjoyment  of  the  independent  rights 
of  property,  and  tend  manifestly  to  public 
inconvenience. "  Kent,  Com.  *181 ;  d  Redf . 
Wills,  287,  290.  **  But  it  has  been  held  that 
land  may  be  conveyed  to  a  married  woman 
-80  as  to  exclude  her  husband  upon  her  death 
-from  becoming  tenant  of  the  premises  by  the 
curtesy."  HaigTUy,  RaU,  74  Wis.  162.  The 
Authorities  are  very  generally  agreed  that 
property  cannot  be  conyeyed,  devised,  or 
'bequeathed  with  a  restriction  against  it,  or 
any  portion  of  it,  going  to  assignees  in  bank- 
ruptcy or  in  any  form  to  creditors,  although 
a  grant  may  be  made  which  shall  be  deteir- 
«ninable  by  way  of  cesser,  or  by  limitation 
•of  the  estate  over  to  another  upon  the  occur- 
rence of  a  certain  event ;  such  as  insolvency, 
bankruptcy,  or  the  occurrence  of  any  other 
<ict  or  event  arising  or  growing  out  of  the 
conduct  or  neglect  of  the  grantee  or  devisee. 
The  bounty  of  a  grantor  or  testator  may, 
iiowever,  bs  securea  to  another  by  means  of 
a  trust, — a  ** spendthrift's,"  as  it  Is  some- 
times called ;  so  that  the  periodical  income 
<of  the  estate  cannot  be  anticipated  by  the 
•cestui  que  trust,  but  may  be  paid  to  him  from 
time  to  time,  beyond  the  power  of  creditors 
to  intercept  or  reach  it.  Many  such  cases 
«re  collated  and  cited  by  appellants*  coun- 
sel, some  of  which  are  referred  to  in  Nichots 
T.  EaUm,  91  U.  B.  717,  727,  23  L.  ed.  254, 
"257,  and  the  whole  subject  is  fully  consid- 
ered in  Broadway  Nat,  Bank  v.  Adams,  188 
Mass.  170,  48  Am.  Rep.  504,  and  Itbster  y. 
Foster,  188  Mass.  179. 

But  these  cases  are  all  clearly  distinguish- 
able from  the  present,  by  reason  of  the  abso- 
lute and  unlimited  condition  contained  in  the 
residuary  clause  of  Mrs.  Champion's  will, 
vnder  which  her  son,  Charles  B.  Champion, 
obtained  his  title.  We  have  not  been  refer- 
red to  nor  are  we  aware  of  any  authority 
that  would  warrant  us  in  upholding,  as 
against  the  creditors  of  Charles  B.  Cnam- 
pTon,  the  provision  by  which  the  devise  to 
tkim  was  upon  the  express  condition  that  the 
premises  •'Mould  **in  no  wise  ever  be  subject 
to  any  deot,  liability,  execution,  or  attach- 
ment against  him,  existing  at  this  time  or 
at  any  time  hereafter."    The  condition  is 

f;eneral,  and  is  not  limited  to  future  events, 
t  was  intended  to  affect  existing  as  well  as 
-future  writs  or  judgments,  and  is  unlimited 
in  point  of  time,  and  was  manifestly  an  at- 
tempt to  secure  the  estate  in  his  hands  as  a 
devisee  in  fee  against  the  claims  of  creditors 
incident  to  such  an  ownership  by  the  laws 
of  every  civilized  state ;  and  to  sustain  such 
a  condition  would  be  productive  of  great 
inconvenience  to  creditors  and  those  dealing 
with  the  grantee  or  devisee  upon  the  faith 
of  apparent  absolute  ownership,  and  would 
t)e  contrary  to  sound  public  policy.  To  give 
•effect  to  such  a  conaition  would  be,  as  to 
-such  transaction,  to  permit  parties  to  abro- 
gate and  annul  the  law  of  the  state  by  a 
-mere  private  arrangement:  and  the  conten- 
tion of  the  appellants'  counsel  goes  to  the 
oxtent  of  claiming  that  a  man  may  thus  be 
the  full  legal,  as  well  as  the  equitable, 
owner  of  property  thus  devised,  deal  with 
it  as  he  pleases,  and  that  it  shall  not  be  lia- 
t>le  for  his  debts.    This  would  be  to  destroy, 
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I  in  a  very  great  degree,  all  faith  in  the  ap- 
'  parent  ownership  of  property,  and  counten- 
ance secret  exemptions  from  liability  of  a 
debtor's  property  for  his  debts,  and  would 
tend  to  mischievous  and  fraudulent  results. 
In  Blaekstone  Bank  y.  Davis,  21  Pick.  41,  88 
Am.  Dec.  241,  it  was  held  that  a  provision, 
in  a  devise  of  land,  that  the  land  should  not 
**  be  subject  or  liable  to  conveyance  or  attach- 
ment,"  was  void,  because  contrary  to  law, 
which  makes  a  man*s  property  liable  for 
the  payment  of  his  debts.  In  that  case,  aa 
in  this,  the  condition  was  unlimited  in  point 
of  time;  and  it  was  declared  to  be  ''an  at- 
tempt to  impose  a  restraint  upon  property, 
which  the  law  would  not  allow."  In  Bram' 
haU  v.  FerrU,  14  N.  Y.  44,  67  Am.  Dec. 
118 ;  while  sustaining  the  provision  there  in 
question,  it  was  said  that  "any  attempt  to 
make  the  interest  of  the  beneficiary  inalien- 
able, or  to  withdraw  it  from  the  claims  of 
creditors,  would  have  been  nugatory,  .  .  . 
would  clearly  be  repugnant  to  the  estate  In 
fact  devised  and  bequeathed,  and  would  be 
ineffectual  for  that  reason,  as  well  as  upon 
the  policy  of  the  law."  This  view  i^  sus- 
tained in  Hahn  y.  Hutchinson,  169  Pa.  188, 
188-141 :  Stansbury  v.  Huhner,  78  Md.  228, 
11  L.  R.  A.  204;  Bteihy.  Whitehead,  111  111. 
251 ;  McGormick  Harvesting  Mach.  Co.  v. 
Oates,  75  Iowa,  848 ;  Ehrisman  y.  8ener,  162 
Pa.  677.  We  hold,  therefore,  that  the  pro- 
vision in  the  will  of  Mrs.  Champion,  relied 
on  to  protect  the  property  devised  to  Charles 
B.  Champion  from  the  claims  of  his  judg- 
ment creditors,  is  void. 

2.  By  section  8128,  Rev.  Stat.,  provision 
is  made  by  which  application  may  be  made 
to  the  court  by  any  creditor  bein^  a  party 
to  an  action  for  partition,  and  having  a  lien 
upon  any  undivided  share  or  interest  in  the 
premises  sold,  to  order  the  amount  due  such 
creditor  to  be  paid,  and  for  a  hearing  upon 
notice  to  the  other  party ;  and  by  section  8129 
the  court  is  **  to  hear  the  proofs  and  allega- 
tions of  the  parties,  and  if  any  question  of 
fact  shall  arise  which,  in  the  opinion  of  the 
court,  cannot  be  determined  without  a  trial 
by  jury,  the  court  shall  direct  an  issue  to  be 
made  which  shall  be  tried  as  in  other  cases, 
and  the  costs  of  such  trial  shall  be  paid  by 
the  party  failing,  which  payment  shall  be 
enforced  as  in  otner  cases."  It  is  objected 
by  the  appellant  that  the  power  to  award 
costs  against  the  party  failing  extends  only 
to  cases  where  the  issue  is  tried  by  a  jury ; 
and  where,  as  in  this  case,  the  issue  was 
tried  by  the  court,  the  power  to  award  costs 
does  not  exist.  By  section  2888,  Id.,  judg- 
ment may  be  given  in  an  action  "determin- 
ing the  ultimate  rights  of  the  parties  on  each 
side,  as  between  themselves ;"  and  this  would 
include  the  right  to  award  costs  as  between 
them.  We  think  that,  by  a  fair  construc- 
tion of  the  statute,  the  costs,  if  the  issues 
are  tried  by  the  court,  may  be  awarded  in 
like  manner  as  if  there  had  been  a  trial  by 
jury.  Both  the  action  for  partition  and  this 
proceeding  in  it  being  of  an  equitable  char- 
acter, attorney's  fees  were  rightly  taxed  aa 
between  the  parties  to  these  issues  as  in 
equitable  actions.  We  find  no  error  in  the 
judgment  appealed  from. 
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STATS  of  WiflconsiD,  e»  rd.  Michael  DUNN, 

Sheriff,  IHff.  in  Certioran, 

«. 

Francis  W.  NOYE& 


SAMS 

9. 


Sugene  8.  ELLIOTT. 

1.  An  olijeetioii  to  indletmenta,  that 
they  were  Ibund  by  a  grmnA  Jurjr  im- 
paneled for  a  term  prior  to  that  at  which 
€hey  were  fbund,  cannot  oe  made  the  beaia  of  a 


babeas  oorpot  proceeding  for  the  releaae  of  the> 
persons  eo  Indicted. 

8.  Thelegfalityofadefketognutdjnry 
eannot  be  inquired  into  open  faaT 
eorpne  proceedinjcs  for  discharge  tnftn 
mltmentB  based  upon  Indictments  found  by  _ 
bodj.  under  the  rule  that  the  acts  of  persons 
Ing  as  de  facto  officers  cannot  be  questioned 
laterally. 

(March  It.  IBM.) 

WRITS  of  certiorari  to  the  Circalt  Court  for 
Milwaakee  County  to  review  proceediDg* 
in  habeas  corpus  for  the  release  from  relator* 
custody  of  the  defeudaDts  which  resulted  in 
orders  for  their  discharge.    Becermd. 


Vorm.—Onfan^suEUon  o/  grand  jury. 
For  review  of  case  of  Skatb  v.  Notv,  see  sub- 
Iwad  '*TkM  and  Umin^  infra,  V. 

I.  Pleadino  andpracMee  oensrollf. 

a.  Ifods. 

b.  Piorttf. 
o.  Time, 

JL  Writ;  avmmom;  o:gUer, 

a.  Precept;  V€nir€, 

b.  Form, 
o.  8eaL 

d.  Qjfficer, 

e.  Oath. 

f .  Summona;  ssroies;  returru 
ff.  Name, 

h.  Time. 
m.  ExouHng  and  eompUting  pantiL 

a.  Discharging  and  exeuiingfrtim  pantiL 

b.  Power  to  compleUpawL 
a  Gats. 

IV,  J>rawlng. 

a.  Irregularities, 

b.  Certifleate, 
0.  Manner. 

1.  Afode. 

2.  MaeMnen^} 

d.  Notice, 

e.  Number, 

f.  Name. 

g.  Offlcere. 

h.  Oath  to  officer, 
L  Qfficer''8  presence^ 
J.  Fraud. 
k.  Power  to  drain. 
▼.  Time  and  term. 

a.  Adjovmment, 

b.  First  day;  fint  week;  jhrst  temu 
o.  Legal  term, 

d.  Time  limited, 

e.  Prior  to  term, 

f.  Time  designated, 
TL  Reconvening. 

VIL  Court. 
Tni.  Special  term. 
IX.  Sfpeciol  grand  jury. 
X.  Oam. 

a.  Affirmance, 

b.  Ftorm. 

o.  OltfectiontAatijrremd/uryiocMtiotitoom. 

d.  Time  and  person  administering. 

e.  *^Then  and  there.'*'' 

L  Pteadifi|7  and  praetiee  generaXLy, 
a.  Jfode. 
A  plea  In  abatement  Is  the  proper  practice  If  the 
Irregularity  is  not  apparent  in  the  record,  which 
plea  must  be  spedflo.  But  if  the  statute  prescribe^ 
the  mode  of  attack,  that  mode  is  exclusive,  and  a 
eollateral  attack  cannot  be  made  for  irregularitiee. 
The  right  of  the  accused,  as  to  time  to  object,  de- 
pends somewhat  on  whether  he  is  held  to  answer. 
or  in  custody.    He  must,  however,  be  diligent  and  * 
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may  act  by  attorney,  but  a  party  not  under 
cution  cannot  question  the   organisation  of  tbe- 
grand  jury. 

Objection  must  be  made  before  plea  of  not  guilty^ 
and  as  to  making  it  between  the  time  of  impanel- 
ing and  plea  of  not  guilty,  the  statutea  vary  anA 
control. 

Where  the  objection  to  organisation  Is  specifle 
the  ruling  on  tbe  question  of  practice  will  b&^ 
found  under  classltication  of  manner  of  organl^- 
tlon  at  various  subheads. 

The  abbreviations  in  parentheses  will  readily  be> 
understood.  They  indicate  the  mode  of  raising' 
the  question,  as  ma  qu.  for  morion  to  quash;  mo. 
ar.  for  motion  in  arrest;  in  dem.  for  demurrer;  mo^ 
new  tr.  for  motion  for  new  trial;  pL  abate,  for 
plea  In  abatement;  and  obj.  for  objection  otherwise' 
raised. 

Generally  an  objection  to  irreiruiarities  or  de- 
fects in  the  organiaition  of  impaneling  of  a  grand 
Jury  not  appearing  in  the  case  cannot  be  made  by- 
demurrer,  motion  in  arrest,  motion  to  quash,  ba^ 
objection  should  be  made  by  plea  in  abatements 
Fisher  v.  United  States,  1  Okla.  £62  (dem.);  State  v.. 
Pile,  5  Ala.  78  (mo.  ar.):  Ck>llier  v.  State,  2  Stew. 
(Ala.)  888  (mo.  qu.;  dem.);  State  v.  Freeman,  ft- 
Blackf.  t4R  (mo.  quj;  State  v.  Haywood.  73  N> 
C.  487  (mo.  qu.):  Nugent  v.  State,  19  Ala.  6i0  (obj.^;. 
CJook  V.  Territory,  8  Wyo.  liO  (mo.  qu.);  Wallace  v. 
State,  2  Lea,  28. 

And  a  motion  to  quash  because  section  4,  Ala^ 
Act  of  1887-80,  p.  77,  was  not  otwervcd  was  helift 
held  unavailing  as  such  act  did  not  apply  to  the* 
county.   Forney  v.  State,  08  Ala.  10  (mo.  qu.). 

And  a  motion  to  quash  because  drawn  under 
Ohio  Bev.  Stat.,  7806,  was  properly  overruled  a» 
such  section  applies  to  Hamilton  county  and  waa 
observed  in  drawing  the  Jury.  McCarthy  v.  State*. 
5  Ohio  C.  Ct.  Hep.  827  (mo.  qu.;  mo.  »r.). 

In  Ford  v.  State,  112  Ind.  878  (mo.  qu.;  mo.  ar.),  ife 
was  held  that  a  motion  to  quash  or  in  arrest  reaches 
the  indictment  and  nothing  more,  and  objectlons- 
to  the  empaneling  must  be  made  by  plea  in  abate- 
ment. 

And  a  party  having  the  indictment  set  aside* 
claiming  the  grand  jury  was  illegally  discharged,, 
cannot  thereafter  claim  that  such  objection  shoul<» 
not  have  been  sustained.  State  v.  Hart,  67  Iowa. 
142  (mo.  qu.). 

And  under  CaL  Penal  Code,  1 896,  and  Cal.Cr.  Code.. 
8  278,  providing  for  setting  aside  the  indictment 
^vhen  not  found  as  prescribed,  tbe  words  '^not 
found'*  will  not  authorize  an  attack  by  motion  for 
cause  of  challenge  to  the  array.  People  v.  Colby. 
'»4  Cal.  87  (mo.  set  aside);  People  v.  Southwell,  49 
Cal.  141  (mo.  set  aside). 

But  under  CaL  Wood*s  Dig.,  284,  •  270,  providing 
Cor  motion  to  set  aside  whoi^the  defendant  has  not. 
been  held  to  answer,  the  defendant  who  has  not 
been  held  to  answer  may  challenge  the  panel  oa 
'.rraignment  People  v.  Beatty,  14  CaL  566  (mo.  qu.). 

A  plea  in  abatement  is  the  proper  mode  of  pns- 
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rbe  facts  are  stated  to  tbe  opinion. 

Mr,  Leopold  Hammel,  Dut,  Atty.,  with 
Mr,  Jarea  ThompsoBf  Jr«»  for  plaintiff  in 
<9ertiorari: 

Habeas  corpus  is  a  new  and  original  prooeed- 
tng  for  the  enforcement  of  the  civil  right  of 

rrsonal  libertv  {Ete  parte  Tom  Tang,  108  XT. 
566,  d7  L.  ed.  826);  and  is  therefore  stridlv 
and  pnrely  a  collateral  proceeding,  in  which 
the  question  as  to  the  validity  of  the  Judgment 
or  other  adjudication  arises  and  Ib  attacked 
collaterally  and  not  in  a  direct  proceeding  by 
way  of  error,  certiorari,  or  motion  to  quash. 
PeopU  V.  Kdliy,  34  N.  Y.  74;  Ableman  t. 
Booth,  62  U.  S.  21  How.  606, 16  L.  ed.  169;  J2v 
parU  WOson,  140  U.  8.  675.  86  L.  ed.  518. 


And  It  deals  with  radical  defects  only,which 
go  to  the  Jurisdiction  in  Re  OrandaWe  Petiiion^ 
84  Wis.  177;  Siale  v.  Sloan,  66  Wis.  647; 
Browne,  Jurisdiction,  g  110;  and  not  with 
mere  error,  irregularity,  or  want  of  form,  nor 
with  defects  which  may  be  amended  or  rem- 
edied bj  further  entry  or  motion. 

FeopU  T.  Cavanagh,  2  Park.  Crim.  Rep.  660;. 
People  V.  Liecomb,  60  N.  T.  659,  19  Am.  Rep. 
211;  SemUr'e  PtHtion,  41  Wis.  617;  Be  Bchu- 
tier,  88  WIl  610;  Be  Oraham,  74  Wis.  460; 
Be  Pikuiik,  81  Wis.  168;  Re  French,  Id.  697^ 
State  V.  Sloan,  66  Wis.  661,  and  cases  cited. 

At  the  time  of  the  adjournment,  the  said 
grand  jury  was  a  legally  organized  and  consti- 
tuted jury,  rightfully  exercising  its  judicial 


sentlnff  Irresularitlee  In  seleotinfr  or  Impaneling  s 
vrand  jury.  Hennlnff  y.  State,  108  Ind.  886, 85  Am. 
Bep.  766  (mo.  ar.);  Brown  v.  Btate,  18  Ark.  W  (mo. 
new  tr.). 

But  the  plea  in  abatement  must  be  speoiAo  In  It^ 
partioulars.  Newman  t.  State,  14  Wis.  8M  (pi. 
abate.);  State  ▼.  Skinner,  84  Kan.  286  (pL  abate.); 
Ward  V.  State,  48  Ind.  280  (pL  abate.);  Woodward 
V.  State,  88  Fla.  806  (pi.  abate.);!  Ooz  ▼.  Peopie,  19 
Hud,  480;  TlUey  y.  Com.  80  Va.  188  (mo.  qu.;  pL 
abate.);  Baldwm  y.  State,  18  Neb.  61  (pL  abate.); 
Priest  y.  State,  10  Neb.  808  (pL  abate.);  Btate  y. 
Holcomb,  86  Mo.  871  (pL  abate.);  Brennan  y.  Peo- 
ple. 16X11. 511  <pl.  abateJ. 

And  so  must  a  motion  to  quash.  Warner  y.  State, 
64  Ark.  680  (mo.  qu.). 

Where  a  statute  Is  speolllc  as  to  the  mode  of  ob- 
jection, tliat  manner  must  be  followed  to  the  ex- 
clusion of  others.  Boulo^s  dase,  61  Ala.  18  (pL 
abflte.);  Williams  y.  State,  86  Ind.  400  (pL  abate.; 
action  on  lK>Dd);  People  y.  HooRrhkerk,86  N.  T.  148, 
67  How.  Pr.  266  (obj.);  Johnson  y.  State,  88  Tex. 
870  (exoeptiOD);  ^Oreen  y.  State,  1  Tex.  App.  88 
(chal.;  mo.  qu.). 

A  collateral  attack  cannot  be  made  for  Irregu- 
larities m  selection  of  the  list  by  proceedings  in 
habeas  corpus.  Ex  parte  Warrls,  28  Fla.  871  (hab. 
Corp.). 

h.  Party, 

Tbe  failure  to  make  the  challenge  or  objection  to 
the  organization  of  the  grand  Jury  In  the  proper 
mode  and  at  the  proper  time  depends  largely  on 
the  BituatlOQ  of  the  accused,  and  the  circumstances 
under  which  he  is  placed  sometimes  largely  con- 
trol his  priyiiege. 

As  where  the  defendant  was  bound  to  appear  at 
the  Noyember  term  and  had  no  opportunity  to 
challenge  the  grand  Jury,  because  the  mdlotment 
WHS  at  the  March  term,  the  mdlctment  was  set 
aside.  Territory  y.  Ingersoll,  8  Mont  464  (mo.  set 
aside). 

In  Vattier  y.  State,  4  Blaokf.  78  (pi.  abatei),lt 
was  held  that  the  accused  on  arraignment  at  a 
term  subsequent  to  the  indictment  might  object  to 
the  organization  of  the  grand  Jury  where  he  had 
been  recognized  to  appear. 

Under  OaL  Wood*s  Dig.,  284, 1 270,  proyiding  for 
motion  to  set  aside  when  tbe  defendant  has  not 
t>een  held  to  answer,  a  defendant  who  has  not  been 
held  to  answer  may  challenge  the  panel  on  ar^ 
raignment.   People  y.  Beatty,  14  Oal.  666  (ma  qu.) 

And  where  he  has  been  held  to  answer  and  has 
the  prlyllege  of  challenging,  a  default  cannot  be 
entered  on  tbe  bond  where  he  is  only  called  to  ob- 
ject to  the  panel,  as  he  must  be  called  for  arraign- 
ment, trial,  or  Judgment.  Btate  y.  Uingman,  14 
Iowa,  404  (bond). 

But  where  the  accused  was  offered  the  priyllege 
of  moying  to  set  aside  and  failed  to  aot^the  fact  that 
he  was  preyented  from  challengmg  the  pane)  will 
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not  be  error.  State  y.  Larkln,  11  Key.  814  (mo.  ar4 
mo.  new  tr.). 

And  a  challenge  by  an  attorney  while  the  ao> 
cused  was  In  Jail  asking  that  the  accused  might  be 
brought  in  court,  was  properly  oyerruled  where  it 
was  not  shown  to  haye  been  made  with  the  know* 
lege  of  the  aooused.   Boss  y.  State,  1  Blackf.  800. 

As  to  whether  the  attorney  could  waiye  the- 
right  of  challenge  to  the  grand  Jury  In  the  absence 
of  the  accused,  the  error  would  be  immaterial,  if 
none  of  tbe  grand  Jurors  were  disqusllfled.  State 
y.  Felter,  26  Iowa,  67  (mo.  set  aside). 

And  the  challenge  is  conilned  to  those  under 
prosecution.  Thayer  y.  People,  8  DougL  (Mich.) 
417  (mo.  qu.). 

So  where  the  accused  was  in  Jail  on  a  former  in- 
dictment and  his  attorney  claimed  that  the  granA 
Jury  were  about  to  investigate  his  conduct  in  re- 
gard to  a  certain  murder,  his  right  to  challenge 
was  properly  refused  as  he  was  not  under  prose- 
cution for  that  offense.  Hudson  y.  State,  1  Blackf. 
817  (chal.). 

A  person  summoned  to  testify  before  the  grand 
Jury  **  de  facto  "  cannot  question  its  organization. 
Ex  parte  Haymond,  01  CaL  646. 

Generally  tbe  plea  of  not  guilty  is  a  waiyer  of 
aU  right  to  take  adyantage  of  defects  in  the  organ- 
iHition  of  the  grand  Jury,  as  objection  should  be 
interposed  before  a  plea  to  the  merits.  People  y. 
Allen,  48  N.  Y.  28  (pi.  abate.;  mo.  ar.);  Dyer  y. 
State,  11  Lea,  600  (pi.  abate.);  People  y.  Btaoey,  84 
(jai.  807  (mo.  set  aside);  State  y.  Uorroum,  26  Misc. 
208  (pi.  abate.).  State  y.  Miles,  81  La.  Ann.  826  (mo. 
ar.);  State  y.  Seaborn,  16  N.  C.  805  (mo.  ar.);  Oooper 
y.  State,  120  Ind.  877  (pL  abate.);  United  States  v» 
(Sale,  100  U.  S.  66, 27  L.  ed.  867  (mo.  ar.);  Young 
y.  State,  28  Ohio  St.  677  (mo.  for  writ  of  error); 
State  y.  Jackson,  86  La.  Ann.  06  (mo.  ar.);  State  y. 
Williams,  8  Stew.  (Ala.)  454  (pi.  abate.);  State  y. 
Watson,  81  la.  Ann.  870  (obJ.):  Horton  y.  State,  47 
Ala.  66  (dem.);  Potsdamer  y.  State,  IT  Fla.  805  (mo» 
ar.):  Burroughs  y.  State,  Id.  648  (mo.  ar.). 

And  must  be  before  trial.  State  y.  Thompson^ 
28  La.  Ann.  187  (obJ.). 

And  under  Pasohall*a  Dig.«  arts.  2880-2887,  a  chal- 
lenge to  the  array  should  be  made  before  the 
grand  Jurors  are  accepted.  Grant  y.  State,  2  Tex. 
App.  168  (obJ.). 

Under  tbe  particular  statutes  of  some  states  the 
objection  to  the  organization  must  be  made  be- 
fore the  gr^d  Jury  are  sworn,  or  at  the  time  of  its 
organization.  Logan  y.  State,  60  Miss.  260  (mo. 
new  tr.);  State  y.  Ingalls,  17  Iowa,  8  (obJ.):  State  y. 
Bolt,  7  Blackf.  10  (mo.  qu.):  BeUair  y.  State,  & 
Blackf.  104  (mo.  set  aside);  State  y.  Gibbe,  80  Iowa,. 
318  (mo.  set  aside);  State  y.  Howard;  10  Iowa,  101 
(mo.  set  aside). 

Byen  where  tbe  accused  is  m  Jail  this  applies^ 
State  y.  Hoyt,  18  Minn.  188  (mo.  set  aside);  State  y. 
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functions.  The  municipal  court  had  rightful 
jurisdiction  and  power  to  make  an  adjourn- 
ment of  the  court.  Having  such  power  if  the 
court  erred  in  its  exercise,  it  was  error  com- 
mitted within  the  limits  of  its  Jurisdiction, 
-error  which  it  had  Jurisdiction  to  commit,  and 
hecause  thereof  was  not  Jurisdictional  error 
however  erroneous  or  irregular  in  fact,  and  is 
not  assailable  on  habeas  corpus. 

Browne,  Jurisdiction.  §  104;  People  t.  Lie- 
•comb,  60  N.  T.  650.  10  Am.  Rep.  211. 

The  receipt  of  the  indictment  by  the  court 
and  in  its  direction  that  it  be  recorded,  ihe 
«rder  of  capias,  the  arraignment,  the  holding 
to  bail  and  the  precept  of  commitment  in  de- 


fault of  bail,  severally  operated  In  the  law  aa 
an  adjudication  upon  the  legality  of  the  in- 
dictment, h.^wever  erroneous  m  fact  such  pro- 
ceediogB  or  adjudications  may  have  been. 

Wanur  t.  Bowland,  10  Wis.  8;  8iaU  t.  S^- 
reman,  84  Wis.  27. 

Th3  indictment  was  legal  and  aofflclent 
upoj  its  face,  and  the  acceptance  thereof  bj 
the  court  in  connection  with  its  other  said  acts 
predicated  upon  its  legal  validity  amouoted 
to  an  adjudication  that  the  proceediDgs  ante- 
cedent to  the  indictment,  and  noon  which  it 
was  founded,  were  legal  and  valid,  and  that 
the  indictment  was  properly  in  and  before  the 
court. 


ninokley.iMlDn.  846  (mo.  aet  aside);  Maber  v.  State, 
8  Minn.  444  (mo;  set  aside)  Dobson  v.  State  (Ark.) 
July  8, 1801  (mo.  new  tr.);  Thomason  v.  State,  2  Tex. 
App.  660  (pl.  ahate.:  mo.  qu.);  Brown  v.  State,  88 
TTex.  Crim.  Eep.  110  (mo.  set  aside;  mo.  qu.). 

And  In  Iowa  an  objection  to  the  organisation  of 
«  grand  Jury  muat  be  made  before  an  Indictment. 
State  V.  Hinkle,  6  Iowa,  880  (pL  at>ate.);  Dixon  v. 
43tate,  8  Iowa,  416  (pL  abate.). 

Where  the  defendant  was  in  courts  State  v. 
Buth  ven,  58  Iowa,  121  (mo.  set  aside). 

And  under  La.  Act  44,  of  1877,  •  11,  all  objections  to 
the  array  or  venire  must  be  made  on  the  first  day 
•of  the  term.  State  v.  Simmons.  48  La.  Ann.  801  (mo. 
•qu.). 

So  under  Act  of  1867.  State  v.  Oanady,  10  La. 
Ann.  141  (obj.  on  l>ood). 

And  under  Ala.  Code,  I  8601,  providing  that  ob-* 
Jectlon  to  the  drawing  of  grand  Jury  must  be  made 
at  the  term,  the  court  has  discretion  to  allow  it  to 
be  made  at  a  subsequent  time.  KusseU  v.  State,  88 
Ala.  860  (Mo.  ar.). 

Where  the  organization  or  the  array  has  been 
•once  questioned  objection  cannot  afterwards  t>e 
made  in  another  form.  McOlary  v.  State,  76  Ind. 
tBO  (pl.  abate.);  GuykowsU  v.  People.  2  HI.  470  (chaL). 

And  if  objection  is  not  taken  to  the  organization 
of  the  grand  Jury  It  cannot  be  made  in  the  supreme 
•court  for  the  first  time.  Brantley  v.  State,  18 
fimedes  ft  M.  408;  Fleming  v.  State,  00  Miss.  484; 
State  V.  Grlflin,  87  Mo.  006;  Wallace  v.  State,  2  Lea, 
28;  Sanders  v.  State,  66  Ala.  188;  Tanner  v.  State, 
-OS  Ala.  1;  Baas  v.  State,  87  Ala.  409. 

And  it  will  be  presumed  that  a  grand  Jury  was 
legally  organized.  State  v.  Dilworth,  84  La.  Ann. 
210  (obJ.):  State  v.  George,  Id.  201  (obJ.);  State  v. 
Tazwell,  80  1a.  Ann.  884  (obJ.);  Wilson  v.  People, 
■S  Colo.  826  (mo.  new  tr.;  mo.  ar.)* 

n.  Writ;  iummone;  officer. 

a.  Prsoept;  venire. 

The  presumption  is  that  a:/proper  order  for  the 
Tenire  was  made,  and  the  defendant  must  be  dlll- 
#rent  in  making  bis  objection  or  they  will  not  avail. 
-Substantial  compliance  with  the  statute  is  all  that 
4s  necessary.  There  is  some  conflict  of  authorities 
■as  to  the  necessity  of  seal,  but  irregularities  in 
matters  of  form  or  summons  generally  will  not 
vitiate.  The  writ  of  venire  must  be  served  by  a 
proper  ofllcer,  but  his  qualifications  need  not  ap> 
pear  on  the  process,  and  in  Missouri  an  obJectJoo 
that  the  proper  oath  had  not  been  taken  by  the 
sherilt  is  insuflioient^   The  retmn  may  be  amended. 

The  presumption  will  be  that  an  order  was  made 
•summoning  a  grand  Jury.  Robinson  v.  Com.  88 
Ta.  800  (mo.  qu.);  Bell  v.  State,  42  Ind.  836  (mo.  qu.): 
fitate  V.  Standley,  70  Iowa,  216  (mo.  set  aside): 
State  V.  Cole,  9  Humph,  080  (ma  ar.). 

And  objection  that  no  order  was  made  directing 
the  summoning  the  grand  Jury  should  be  made 
tMfore  they  are  swonu  State  y.  Freeie,  80  Mo. 
App.  847  (pL  abate.). 
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And  before  a  plea  of  not  guilty.  Curtis  v.  Coon. 
87Va.68B(mo.qu.). 

Went  of  precept  is  not  available  after  plea  to 
merits  or  verdict,  and  N.  Y.  Hev.  Stat.,  200.  requir- 
ing a  precept,  is  directory  and  not  mandaioiT. 
People  V.  Robinson,  2  Park.  Crim.  Bep.  2^6;  People 
V.  McOann,8  Park.  Crim.  Bep.  272  (ma  new  tr.). 

These  cases  overrule  the  dictum  Id  McGuire 
V.  People,  2  Park.  Crim.  Bep.  148,holdiaff  that  the 
court  in  that  case  overlooked  the  disttnctioii  b»> 
tween  a  precept  and  a  venire,  and  in  the  MoGuire 
Case  the  question  Involved  was  as  to  petit  Jury. 

Tbis  statute  was  also  held  merely  dixectory  in 
People  V.  Cummings,  8  Park.  Crim.  Bep.  343  (mo. 
new  tr.). 

Iowa  Code  1878, 1 844,  requiring  a  precept  to  fame 
for  talesmen  only  applies  when  the  entire  panel  Is 
absent,  and  does  not  apply  where  a  part  fails  to  ap- 
pear. State  V.  MiUer,  68  Iowa,  84, 154  (mo.  quX 
State  V.  Pierce,  8  Iowa,  281  (pL  abaf^). 

Under  Tenn  Code,  II  8898-4010,  a  writ  of  venire 
faeiae  is  not  neceflsary  where  the  Judge  directed 
the  sheriff  to  summon  a  panel.  Boyd  v.  State,  0 
Coldw.  1  (obJ.). 

Where  a  verbal  order  fOr  a  vemre  was  given  to 
the  cierk,  the  omission  to  issue  a  venire  will  not 
be  allowed  to  prejudice  the  publlo.  United  States 
V.  Beed,  2  Blatchf .  486-101  (mo.  quj. 

And  the  same  was  said  to  l>e  allowable  in  Whits 
y.  State,  8  Heisk.  838. 

But  under  Neb.  Code  1867,  004,  providing  for 
an  order  for  summoning  talesmen,  a  aimple  trans- 
fer from  the  petit  Jury  list  will  invalidate.  Burley 
V.  State,  1  Neb.  886  (mo.  qu.). 

The  cases  of  United  States  v.  Beed,  supra,  and 
United  States  v.  Tallman,  10  Blatchf.  21  (mo.  qa.V 
hold  that  aubstantial  compliance  with  the  state 
statute  is  all  that  Is  necessary  and  that  mere  ir- 
regularities will  not  vitiate. 

And  in  Combs  v.  Com.  (Va.)  June  20,  180B  (pL 
abate.),  it  was  held  that  aspecial  grand  Jury  may  be 
Bunmioned  without  a  writ  of  venire,  from  a  list 
furnished  by  the  Judge. 

And  the  sherilt  having  copies  of  the  Jury  list, 
which  Ust  was  lost,  could  summon  the  grand  Jury 
without  another  order  from  the  conrt.  Hudspeth 
V.  State,  60  Ark.  684  (mo.  set  aside). 

But  in  Chase  v.  State,  80  N.  J.  L.  218  (mo.  qu.i, 
it  waa  held  that  in  the  absence  of  statute  grand 
Jurors  could  only  be  summoned  on  precept  issued 
out  of  court,  and  asrrand  Jury  summoned  without 
such  precept  is  Invalid. 

See  also,  as  to  precept,  People  v.  Cyphers,  6  Park. 
Crim.  Bep.  000;  Cyphers  v.  People,  81  N.  Y.  S28L 

h.  Form. 

Irregularities  in  matters  of  form  of  the  writ  off 
venire,  precept,  orsummons  will  not  invalidate  the 
indictment  under  Miss.  Code  1867,  p.  480,  providing 
that  fraud  is  the  only  subject  of  ohallenge  to  amy. 
Xicbols  V.  State,  40  Miss.  284  (mo.  qu.). 

And  the  same  was  held  where  the  writ  waa  dU 


1804. 
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HolUm  T.  SurUn,  78  Wis.  831;  8taU  ▼.  8o- 
rensan,  mpra. 

The  court  at  the  time  of  tlie  isfulni^  of  the 
-warrant  of  commitmeQt  and  at  the  time  of  said 
Adjournment,  had  before  it»  and  presented  to 
it,  the  question  of  the  regularitj  and  suffl- 
<dency  of  the  said  indictment  and  of  the  grand 
jury  proceedings  antecedent  thereto,  and  tiie 
•question  of  adjournment,  with  the  power,  and 
nesting  under  the  duty,  to  act  upon  those  ques- 
tions. And  what  does  it  signify  upon  hflibeas 
•corpus,  whether  the  determination  of  those 
questions  were  erroneous  or  not? 

Ex  parU  Wilson,  140  U.  8.  605,  85  L.  ed. 
518,  in  connection  with  Wanger  t.  Rowland, 


Beople  Y.  Liscoinb,  Re  Graham,  Re  THkulik.^Rs 
French,  and  Re  Schuster,  supra;  Orahavi  ▼. 
Weeks,  188  U.  S.  461,  31  L.  ed.  1051;  Ex  parte 
Piirks,  03  U.  8.  18.  28  L.  ed.  787;  People  ▼. 
Martin,  1  Parle.  Crim.  Rep.  187;  Ex  parte 
Sprinfmr,  1  Utah,  214;  Ex  parte  Tmhig,  13 
Nev.  802;  flb  parte  Raymond,  01  Cal.  545;  Re 
BetU,  36  Neb.  282;  Ex  parte  War r is,  28  Fla. 
871:  Appendix,  8  Hill,  note  SO,  p.  650;  People 
▼.  RobiTison,  2  Park.  Crim.  Bep.  235. 

Defects  in  the  selection,  organization,  or 
constitution  of  the  grand  jury  cannot  be 
reached  by  habeas  corpus  where  the  indict- 
ment is  [regular  and  legally  sufficient  on  its 
face. 


rected  to  *^ny  sheriff  of  the  state  of  Alabama.** 
£tate  T.  Phillips.  2  Ala.  297  (mo.  ar.). 

And  Burplusage  in  the  writ  as  servioff  (*^or  the 
week**)  may  be  rejected.  Hawes  v.  State,  88  Ala.  87 
<mo.  qu.). 

So  an  omission  from  the  form  of  *'oitlsens  of  M~ 
county**  will  not  invalidate.  State  t.  Alderson,  10 
Terg.  BS»  (obj.). 

Or  where  the  writ  is  on  tbe  wrong  blank  and  ob- 
jection was  not  made  before  three  months  after 
they  had  adjourned.  Ck>m.  v.  Salter,  2  Pearson  (Pa.) 
461  (mo.  qu.;  chaL). 

And  one  accused  of  crime  cannot  question  the 
form  of  process  in  obtalninir  a  Jury  in  Texas,  as  tbe 
grounds  to  set  aside  the  Indictment  are  limited  by 
the  Texas  Criminal  Code,  arts.  488-487,  and  this  ob- 
jection is  not  allowed.  West  ▼.  State,  6  Tez.  App. 
•18ft  (mo.  ar.;  mo.  new  tr.). 

And  an  objection  to  want  of  official  title  of  clerk 
of  court  will  not  invalidate  as  the  court  will  take 
Judicial  notice  of  the  titie  of  its  own  officers.  State 
V.  Cole,  9  Humph.  680  (rao.  ar.). 

And  the  writ  of  venire  may  be  issued  under  the 
signature  of  the  Judge  without  the  attestation  of 
the  clerk,  under  Tenn.  Act  1870,  chap.  US,  provid- 
ing that  the  court  may  appoint  grand  Jurors  and 
cause  them  to  be  summoned.  White  v.  State,  8 
Heisk.  838  (mo.  new  tr.;  mo.  ar.). 

But  under  an  order  to  summon  twenty-four  per- 
eons  as  ^'trial'*  Jurors,  an  Indictment  found  by  them 
should  be  set  aside.  People  v.  BameB(»  46  GaL  £8 
<  ma  set  aside). 

0.  8edL 

There  is  some  difference  in  practice  as  to  tbe  ef- 
fect of  absence  of  seal  on  the  writ  of  venire,  some 
states  holding  that  want  of  seal  will  not  Invalidate. 
Haher  v.  State,  1  Port  (Ala.)  266,  86  Am.  Deo.  879 
<mo.  qu.);  State  v.  Bradford,  57  N.  H.  188  (mo.  qu.); 
White  V.  Com.  6  Binn.  179, 6  Am.  Dec.  448  (excep- 
tion); Bennett' V.  State,  Mart,  ft  Y.  188  (obJ.). 

And  the  Ohio  supreme  court  has  no  Jurisdiction 
to  review  the  decision  of  the  trial  court,  overrul- 
ing a  plea  in  abatement  or  motion  to  quash,  made 
t)ecau8e  the  writ  of  venire  was  not  umler  seal,  as  it 
Is  not  for  error  of  law  occurring  on  the  trial. 
Wagner  v.  State,  48  Ohio  St.  587  (mo.  qu.:  pi.  abate.). 

Other  states  hold  that  the  absence  of  the  seal  will 
1o validate  if  proper  objection  is  made.  State  v. 
Lightbody,  88  Me.  800  (mo.  qu.);  State  v.  Fleming,  66 
Me.  148, 22  Am.  Bep.  668  (pL  abate.);  State  v.  Wll- 
liams.  1  Rich.  L.  188  (ma  ar.);  State  v.  Dosier,  2 
Speers,  L.  211  (mo.  ar.). 

d.  Ojficer, 

The  service  of  the  summons  to  impanel  a  grand 
Jury  by  an  unauthorized  person  will  render  the  In- 
dictment invalid.  Bruner  v.  San  Francisco  City 
ft  County  Super.  Ct.  92  CaL  289  (writ  prohibition): 
Com.  V.  Oraddy,  4Met.  (Ky.)  228  (mo.qu.). 

Bo  where  the  venire  was  directed  to  the  United 
States  marshal  for  the  "distriot  of  Louisiana**  when 
t7L.K.A. 


it  should  have  been  **eaBtem  district  of  Louisiana** 
an  exception  to  the  array  should  be  sustaioed. 
United  States  v.  Anta,  4  Woods,  a  a  174  (ma  qu.). 

a.   Oath, 

An  objection  that  the  proper  oath  had  not  been 
administered  to  the  sheriff  cannot  be  made  in  Mis- 
souri, by  plea  in  abatement,  or  by  motion  in  arrest. 
State  V.  Welch,  88  Mo.  88  (pL  abate.):  State  v.  Clif* 
ton,  78  Ma  4B0  (ma  ar.);  Statev.  Hart,  86  Mo.  206 
(mo.  ar.). 

And  that  the  sheriff  or  constable  did  not  indorse 
on  the  writ  his  quallflcation  or  oath  of  office  wiU 
not  invalidata  State  v.  Clayton,  11  Bleb.  L.  561 
(mo.  ar.;  mo.  new  tr.)e  Com.  v.  Moran,  180  Massi 
281  (pL  abate.). 

f  .  Aimmons;  se^noiee:  returvk 

Defects  or  Irregularities  in  summoning  the 
grand  Jurors,  or  appearance  by  them  without  ser- 
vice of  the  summons,  will  not  invalidate  the  indlcU 
ment  Sylvester  v.  State,  T2  Ala.  201;  Newman  v. 
State,  14  Wis.  804  (pi.  abate.);  State  v.  Mellor,  18  R. 
L  666  (pL  abate.). 

And  the  same  was  held  under  Or.  Stat.,  p.  184» 
1 179,  providing  that  no  challenge  shall  be  made  to 
the  panel.    State  v.  Fltzhugh,  2  Or.  227  (chaL). 

And  the  same  was  held  under  Mo.  Bev.  Code  1846^ 
p.  868,  providing  that  no  challenge  to  the  array 
can  be  made  unless  a  grand  Juror  is  a  prosecuting 
witness,  and  Rev.  Code  1846,  titie  Jurors^  providing 
for  no  exception  for  disabllliy  after  the  Jury  Is 
sworn,  estate  v.  Bleekley,  16  Mo.  428  (pL  abate.). 

And  such  objection  cannot  be  made  for  the  first 
time  in  the  supreme  court.  Shaw  v.  State,  18  Ala. 
640  (obJ.). 

But  In  Nicholls  v.  State,  6  N.  J.  L.  689  (mo.  qu.), 
It  was  held  that  a  grand  Jury  summoned  without 
process  could  not  make  a  valid  indictment. 

And  tbe  same  was  held  in  United  States  v.  Ants, 
16  Fed.  Bep.  119  (ma  qu.),  under  U.  8.  Bev.  Stat., 

1  810,  providing  that  no  grand  Jury  shall  be  sum- 
moned unless  a  ventre  was  ordered  to  issua 

Tbe  sheriff  may  amend  his  return  on  the  writ. 
Com.  V.  Parker,  2  Pick.  560  (ma  ar.);  State  v. 
Bickey,  9  N.  J.  L.  864  (mo.  qu.);  Com.  v.  Chauncey, 

2  AsbuL  90  (mo.  qu.;  mo.  new  tr.);  State  v.  Ciough« 
49  Me.  578  (mo.  qu.).  See  also  State  v.  Martin,  «n- 
fra. 

Tn  Gladden  v.  State,  18  Fla.  6S8  (mo.  qu.),  it  was 
held  that  objection  to  the  return  of  grand  Jurors 
may  be  made  in  that  state  by  a  plea  in  abate- 
ment at  any  time,  before  pleading  in  bar. 

But  it  Is  too  late  after  verdict  to  object  that  a 
venire  of  forty  had  been  returned,  when  the  law 
only  required  thirty.  State  v.  McBntire,  8  N.  Oi 
Law  Bepos.  S87  (ma  ar.). 

Where  there  Is  no  return  made  on  the  precept 
requiring  the  sheriff  to  draw  a  grand  Jury  the  In- 
dictment was  held  InvaUd.  Baton  v.  Com.  6  Blnn. 
447  (obJ.). 

See  subhead  ^^DratPinff-lfumlier,**  infrOt  IV.  a. 
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OarperUer  v.  PsopU,  64  N.  T.  4S3;  Dolan  v. 
People,  Id.  486;  Peapie  t.  Dolan,  6  Hun,  232. 
affirmed  64  N.  Y.  486;  Btt  parU  Springer,  Ex 
parte  Tu>ohig,  EBx  parte  Hammond,  Be  Betta, 
and  Ex  parte  Warrie,  mora. 

Without  the  aid  of  the  local  statute,  empow- 
eriDg  the  court  to  prolong  the  grand  jury  pro- 
ceedings into  the  next  term  the  court  had  the 
power  to  make  the  above  stated  adjournment, 
and  so  to  prolong  into  the  next  term,  the  sit- 
tings of  the  grand  Jury  and  its  unfinished  in- 
quests being  made,  and  especially  in  the  ab- 
sence, as  the  fact  is,  of  sny.ezistmg  prohibi- 
tion of  Uie  statute  against  so  doing? 

State  T.  Leahy,  1  Wis.  258;  Wright  v,  Narth- 


teeetern  Union  R,  Co.  37  Wis.  891.  Ajid 
Tallman  ▼.  Trueedell,  3  Wis.  443;  Dunn  v. 
State,  2  Ark.  229,  33  Am.  Dec.  54:  Meehania 
Bank  of  Alexandria  t.  Withere,  19  U.  9.  6 
Wheat.  106, 5  L.  ed.  217:  Sckrier  v.  MUwa^OBBe, 
L.&  AW.  R,  Oo.  65  Wia.  457. 

In  the  inferior  Bnglisb  courts,  anciently.  In 
capital  cases,  if  the  jury  did  not  agree  before 
the  departure  of  the  justices  into  anoiher 
county  the  sheriff  was  required  to  send  tbem 
along  with  the  justices  in  carts,  upon  their  cir- 
cuit, and  the  judge  might  take  and  recced 
their  verdict  in  a  foreign  county. 

8  Bacon,  Abr.  768  (G);  King  t.  Ledgingham, 
1  Vent.  97;  8  Bl.  Com.  276. 


g.  Name* 

A  mistake  In  name  of  persons  summoned  as 
grand  Jurors  w}li  not  Invalidate  their  action.  Mo- 
Kee  ▼.  State,  82  Ala.  8S  (mo.  qu.). 

And  the  chanse  of  name  of  one  of  the  grand 
Jurors  in  the  venire  by  the  sheriff  will  not  vitiate, 
nnder  Dl.  Grim.  Code,  I  411,  providing  that  oo  in- 
dictment shall  be  quashed  for  disqualifloatlon  of 
any  firand  Juror,  but  it  was  said  that  it  would  be 
good  jrrounds  at  common  law.  McBlhanon  v.  Peo- 
ple, 02  111.  809  (mo.  qu.). 

A  plea  in  abatement  should  be  sustained  if  the 
names  of  the  Jurors  did  not  appear  in  the  venire, 
and  they  bad  not  been  summoned  under  the  origi- 
nal venire,  or  under  the  mode  to  supply  deflcien- 
eies.  Rawles  v.  State,  8  Smedee  ft  M.  SOO  (pi.  abate.). 

See  subhead  ^^BraxDina-Name^^  infra^  TV.  f. 

b.  2Vine. 

Some  cases  hold  that  a  statute  providing  the  limit 
within  which  a  venirej  should  be  issued,  or  Jury 
summoned,  is  directory  and  not  mandatory. 
Weeks  v.  State,  81  Miss.  480  (obj.);  Johnson  v.  State, 
88  Miss.  868  (pi.  abate.):  State  v.  Smith,  67  Me.  828 
(pl.  abate.). 

And  the  venire  may  be  corrected  to  show  the 
proper  date.    Davis  v.  Ck>m.  80  Va.  182  (pl.  abate.). 

But  in  Thorp  v.  People,  8  Utah,  441  (chal.),  it  was 
held  that  the  indictment  by  a  grand  Jury,  impan- 
eled on  a  venire  issued  less  than  thirty  days  prior 
to  the  term  was  invalid  where  the  statute  was 
mandatory. 

See  subhead  **2Vne  and  term^*  Infra,  Y. 

m.   ExcuHng  and  completing  paiW. 
a.  Diachargino  and  excusing  from  paneL 

Generally  the  discharge  of  some  of  the  grand 
Jurors  and  fllliuff  their  places  will  not  invalidate, 
and  it  will  be  presumed  that  grand  Jurors  were 
properly  discharged.  But  if  the  grand  Jurors  are 
not  discharged  the  court  cannot  order  others  in 
their  places,  and  it  will  be  presumed  that  the  court 
properly  exercised  the  power  to  oompiete  the 
panel.  The  irregularity  in  choosing  from  the 
class  to  till  the  deficiency  will  generally  not  vitiate, 
as  filling  from  bystanders,  unless  the  statute  is 
prohibitory  and  mandatory. 

As  to  the  number  necessary  or  proper  to  act  on 
an  indictment,  see  note  to  State  v.  Belvel,  post,  846. 

The  discharging  of  some  of  the  original  panel 
and  supplying  their  places,  or  excusing  some  of 
the  original  panel,  so  long  as  the  number  is  within 
the  statutory  limit,  will  not  invalidate  their  action. 
State  V.  Ward,  60  Vt.  142  (mo.  qu.;  pl.  abate.);  State 
V.  Hunter,  48  La.  Ann.  197  (mo.  qu.);  Epperson  v. 
State,  6  Lea,  201  (pi.  abate.);  State  v.  Fee,  10  Wis. 
663  (mo.  qu.);  United  States  v.  Belvin,  46  Fed.  Rep. 
881  (mo.  qu.);  Blevins  v.  State,  68  Ala.  02  (mo.  qu.; 
pl.  abate.);  State  v.  Hughes,  68  Iowa,  166  (mo.  qu.); 
Beasley  v.  People,  80  BL  071  (mo.  qu.);  William  v. 
State,  60  Oa.  11  rpl.  abate.);  People  v.  Ck>lby,  54  Gal. 
67  (mo.  set  aside);  State  y.  Schieler  (Idaho)  Apr. 
80, 1804,  (mo.  set  aside). 
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And  it  wiQ  be  presumed  that  grand  Jurors  were 
discharged  for  proper  cause.  State  v.  Win  gate.  4 
Ind.  198  (mo.  qu.);  WaiUs  v.  State,  54  Ark.  611  (mo. 
qu.). 

But  where  the  court  had  no  power  to  orders 
drawing  to  fill  the  deficiency,  the  indictment  was 
bad.  State  v.  Symonds,  86  Me.  128  (mo.  qu.;  pL 
abate.). 

And  where  a  court  has  no  power  to  discharge  • 
grand  Juror  except  to  cause  a  grand  Juror  to  be 
sworn  in  place  of  one  who  is  sick  or  absen%  the 
excusing  of  a  grand  Juror  on  account  of  his  wife's 
sickness,  and  appointing  a  substitute,  will  invali- 
date the  indictment.  Portia  v.  State,  23  Miss.  578 
(pl.  abate.). 

So  where  the  Judge  informed  the  grand  Jury 
that  they  need  not  appear  at  the  next  term  of 
court  unless  summoned  aaain,  and  no  summons 
was  issued  but  talesmen  called  to  take  the  place  of 
the  regular  panel  who  were  absent,  the  indictment 
was  invalid.  State  v.  Bowman,  73  Iowa,  110  (mo. 
qu.). 

And  in  Smith  v.  State,  10  Tex.  App.  06  robj.).  it 
was  held  that  the  disciuirge  of  a  member  for  die 
term  being  void  would  not  affect  the  legal  origi- 
nal organization;  but  in  that  case  it  did  not  appear 
but  what  the  Juror  was  discharged  after  the  in- 
dictment was  found. 

b.  Pofoer  to  complete  paneL 

The  power  vested  in  court  to  complete  the  panel 
will  be  presumed  to  have  been  properly  exerdsedL 
Territory  v.  Barth  (Ariz.)  Bee  0,  1887  (mo.  qu.)t 
Burrell  v.  State,  120  Ind.  200  (pl.  abate.);  Keesler  v. 
State,  50  Ind.  220  (mo.  qu.). 

And  the  proper  exercise  of  the  power  given  by 
statute  to  fill  the  vacancies  will  be  sustained.  Wil- 
son v.  State, .82  Tex.  112  (mo.  ar.;  mo.  new  tr.);  G6m. 
V.  Morton,  12Pbila.  GOb  (mo.  qu.);  Julian  v.  State,  46 
Ohio  St.  611  (mo.  for  writ  of  error);  State  v.  Drog- 
mond,  55  Mo.  87  (pl.  abate.):  Crimm  v.  Com.  HO  MasL 
826  (obJ.);  State  v.  Besti  (Iowa)  Oct.  8,  1804  (ohal.): 
State  V.  Smith,  88  Iowa,  178  (mo.  set  aside);  State  r. 
Silvers,  82  Iowa,  714  (ma  set  aside);  State  v.  Our- 
lagh,  78  Iowa,  141  (mo.  set  aside);  State  v.  Pierce.  8 
Iowa,  281  (pl.  abate.). 

And  in  Denning  v.  State,  22  Ark.  ISl  (pl.  abate.', 
it  was  held  that  in  the  absence  of  statutory  prohi- 
bition, the  discharge  of  grand  Jurors  and  filling  the 
vacancies  wiU  not  invalidate  the  indictment. 

So  under  Mississippi  Hut.  ft  How.  Statute  Laws, 
p.  406,  •  67,  providing  no  challenge  to  the  amy 
should  be  sustained  or  venire  faciae  quashed  except 
for  partiality  or  corruption,  and  talesmen  were 
added  to  complete  the  grand  Jury,  by  order  of  the 
court,  a  plea  to  the  ventre  was  properly  overruled. 
King  V.  State,  6  How.  (Miss.)  780  (pL  abate.). 

In  Alabama,  where  the  court  can  supply  the  de- 
ficiency when  the  original  panel  is  below  fifteen, 
under  Ala.  Code,  •  4754,  providing  for  such  action, 
the  court  may  order  the  panel  to  be  filled  wlien  the 
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Statb,  ex  rd.  Dws,  ▼.  NoTia. 
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Owing  to  fhe  increased  demands  of  business, 
tbe  several  courts  of  Middlesex  were  empow- 
ered by  statute  to  continue  their  sittings  four 
days  after  the  term,  and  by  Statutes  of  George 
I.,  and  II.,  to  eight  and  fourteen  days  respect- 
ively, and  by  Statute  of  Gkorge  iV.,  the  sit- 
tings were,  and  remain,  extended  and  unlim- 
ited during  vacation  after  the  terms. 

3  Bl.  Com.  67,  naUit,  and  78,  noU  lU  See 
Sanborn  &  Berryman,  Anno.  Stat,  g  2422a,  p. 
1898. 

The  twelve  monthly  terms  of  the  municipal 
court  constitute  practically  one  continuous 
term,  at  which  the  continuitv  of  the  municipal 
court  remains  unbroken,  and  in  which  there  is 


no  vacation  within  the  express  language  of  the 
organic  act  of  that  court,  and  in  fact  its  bud* 
ness  and  proceedings. 

See  Be  Gannon,  W  Cal.  641. 

Where  tbe  grand  Jury  has  at  least  acted  un- 
der color  of  lawful  authority,  the  indictment 
found  by  them,  as  respects  the  public  and  third 
persons  is  legal  and  valid,  as  the  act  and  pro- 
ceeding of  a  defaeto  grand  Jury,  and  is  as  reg- 
ular and  valid  as  the  presentment  of  a  dejure 
grand  Jury. 

Mechem,  Pub.  Oft.  %  819;  State  v.  Carroll, 
88  Conn.  449, 9  Am.  Rep.  409;  People  v.  Petrea, 
92  N.Y.  128;  Statev,  Eughes,^  Iowa,  lUSiStaU 
V.  BelveiaowB)  Octl6, 1898,i>0«e,846;  People  ▼. 


number Zezcuaed  reduced  theSpanel  below  fifteen. 
KUfrore  v.  State,  74  Ala.  1  (obj.). 

But  Id  that  state  It  was  held  in  Peters  v.  State,  06 
Ala.  38  (mo.  qn.\  that  the  court  oannot  act  unless 
a  BuflBcient  number  are  ezouaed  by  tbe  court  to  re- 
duce the  number  below  fifteen. 

However  in  Germolges  v.  State,  W  Ala.  216  (pL 
abate.),  it  was  held  that  an  order  of  courtsupplyin^ 
vacant  places  without  dlsoharirinflr  those  not  ap- 
pearioff  was  no  gnrouuds  for  objection.  The  num- 
ber appearing  is  not  shown  in  the  case  and  there- 
fore it  cannot  be  ascertained  from  that  case 
whether  It  was  intended  to  limit  or  distinguish 
Peters  v.  State,  supra^  as  no  reference  is  made  to 
that  case,  but  tbe  decision  was  on  the  ground  that 
under  tbe  statute  no  objection  can  be  taken  by  plea 
or  otherwise  to  an  indictment  on  the  ground  that 
a  grand  juror  Is  not  legally  qualified,  drawn,  or 
flummoned,  except  that  they  were  not  drawn  in  the 
presence  of  proper  officers. 

If  the  panel  is  already  sixteen  In  Alalwma,  the 
court  cannot  under  the  code  add  to  the  panel,  if  so 
the  indictment  will  be  void.  Boyd  v.  State,  98  AJa. 
83. 

Under  Alabama  special  statute  limiting  tbe  errand 
jury  to  fifteen,  if  twelve  were  selected  from  the 
original  venire  and  three  more  drawn  to  fill  tbe  va^ 
cancies,  a  motion  to  quash  the  venire  should  be 
overruled.  Roberts  v.  State,  68  Ala.  UO  and  S15 
<mo.  qu.). 

Cnder  Ala.  Acts  1884-8S,  p.  181,  providing  for 
drawing  juries  and  supplying  deficiencies  in  or- 
ganization, not  providing  for  subsequent  deficien- 
cies, it  is  held  that  Ala.  Code,  •  4754,  providing  the 
mode  of  supplying  the  deficiencies,  applies.  Aber- 
oathy  ▼.  State,  78  Ala.  411  (mo.  qu.);  Donnelly  v. 
State,  Id.  468  (mo.  qu.). 

And  where  in  Alabama  eighteen  were  summoned, 
fifteen  appeared,  seven  were  accepted,  and  the 
sheriff  was  ordered  to  summon  twenty-two,  twice 
the  number  required  to  complete  tbe  organisation, 
and  be  only  summoned  twenty-one,  and  one  of  the 
original  venire  was  excused,  it  was  held  that  under 
Ala.  Oode,  •  4889,  providing  that  objection  cannot 
be  made  to  the  formation  of  a  grand  jury  except 
wben  they  were  not  drawn  in  tbe  presence  of  offi- 
cers designated  by  law,  or  where  there  is  an  order 
of  record  relating  to  the  organisation  contrary  to 
law,  a  plea  In  abatement  was  properly  overruled. 
BlllingBlea  v.  State,  68  Ala.  486  (pL  abate.);  Phillips 
V.  State,  Id.  460  (pL  abate.). 

e.  OTosL 

An  irregularity  in  choosing  from  tbe  list  or  wbeel 
to  fill  the  deficiency  instead  of  from  the  county  or 
district,  or  vice  versa,  will  generally  not  vitiate  the 
action  of  the  grand  jury,  where  the  statute  is  not 
prohibitory.  Jones  v.  State,  18  Fla.  880  (pL  abate.); 
Dukes  V.  State,  14  Fla.  499  (pi.  abate.);  United  States 
▼.  Bagan,  80  Fed.  Bep.  608  (pi.  abate.). 

But  in  Oliver  v.  State,  06  Ala.  8  (pL  abate.),  it  was 
said  that  if  the  oourt  erxed  In  directing  the  olass 
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from  which  the  deficiency  should  be  filled,  it  would 
be  fatal,  but  if  the  sheriff  erred  it  would  not  vitiate. 

Where  the  talesmen  have  been  summoned  from 
the  bystanders,  or  from  a  list  made  out  by  the 
sheriff,  tbe  proceedings  are  valid  in  absence  of  a 
prohibitory  statute  or  under  a  permissive  one. 
State  V.  Oameron,  S  Cband.  ( Wis.)  ITS  (chaL);  Johns- 
ton V.  State,  7  Bmedes  ft  M.  68  (mo.  qu.);  Dowling  v. 
State,  6  Smedes  ft  M.  664  (mo.  new  tr.);  Jim  v.  Ter- 
ritory,! Wash.  Terr. 68  (mo.qu.;  mo.  ar.);  Runnels 
v.State,28  Ark.  Ul  (mo.set  aside);  Lowranoe  v.State, 
4  Yerg.  146  (ma  arrest):  Fletcher  v.  People,  81  IlL 
116  (Obj.). 

Where  tbe  derk  substituted  four  names  from  the 
list  instead  of  others  disqualified,  and  tbe  sheriff 
amended  bis  return- to  show  that  tbey  were  not  on 
the  original  list,  a  plea  in  abatement  was  properly 
overruled.  State  v.  Martin,  88  W.  Va.  668  (pL 
abate.). 

But  where  the  statute  is  prohibitory  or  man- 
datory, and  the  deficiency  is  supplied  from  the  by- 
standers, the  indictment  is  invalid.  Ck>uch  v.  States 
68  Ala.  168  (mo.  qu.);  Ulmer  v.  State,  61  Ala.  206  (mow 
qu.);  Finley  v.  State,  Id.  801  (mo.  ar.). 

And  in  Montgomery  v.  State,  8  Kan.  268  (mo.  ar.), 
this  was  also  said  to  be  error  in  organisation,  but 
the  accused  must  act  promptly  or  the  error  will  be 
waived. 

(Tnder  Ala.  Oode,  I  4200,  providing  that  grand 
jurors  may  be  householders  or  freeholders,  and 
section  4^  providing  for  twice  tbe  number  neces- 
sary to  complete  the  panel,  it  was  error  to  order 
only  two  householders  and  freeholders  summoned, 
where  two  were  needed.  Fowler  v.  State,  100  Ala. 
96  (obj.). 

So  an  order  limiting  a  talesman  to  registered 
voters  would  invalidate  the  indictment  under  such 
statute.    Scott  v.  State,  68  Ala.  60  (mo.  ar.). 

But  an  order  under  such  a  statute  to  summon 
**elgbt  qualified  persons**  would  be  valid.  Stewart 
V.  State,  88  Ala.  70  (mo.  qu.). 

And  an  order  to  summon  a  sufficient  number  of 
^good  and  lawful  citizens  possessing  the  qualifica- 
tions specified  in  the  statute  of  Alabama**  is  valid. 
Yanoy  v.  State,  68  Ala.  141  (demO. 

IT.  Draioffi0^ 

a.  IrrtQUlariitiee, 

Mere  Irregularity  in  drawing  will  generally  not 
invalidate;  and  the  failure  to  certify  the  lists  will 
not  render  the  indictment  invalid;  but  some  of  tbe 
oases  decide  this  on  the  question  of  practice  and 
pleading. 

Irregularity  In  the  mode  or  manner  of  drawing 
will  generally  not  affect  the  indictment  unless  the 
statute  is  mandatory.  Some  of  the  decisions,  how- 
ever, are  made  upon  the  question  of  time  and  mode 
of  objection. 

If  the  statute  requires  the  notice  of  the  drawing 
to  be  given  the  failure  to  give  such  notice  will  in- 
validate the  grand  jury. 

Unless  the  statute  is  mandatory  an  objeodon  that 
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Fiiepatrtek,  66  How.  Pr.  14;  Carpenter  t.  Pso- 
pie,  64  N.  Y.  488;  Dolan  v.  People,  Id.  486; 
People  V.  Dolan,  6  Hun,  232;  State  ▼.  McMar- 
tin,  42  MioD.  80;  Curtin  v.  Barton,  139  N.  Y. 
505;  Ex  parte  Haymond,  91  Cal.  545;  Be  Qan- 
non,  supra;  Bruner  y,  San  Franciseo  City  dh 
County  Super.  Ot,  92  Cal.  289;  State  v.  Brown, 
12  MiDD.  545;  People  y.  Southwell,  46  Cal.  141. 

Several  of  the  Wisconsin  cases  are  so  similar 
in  facts  to  the  case  at  bar  as  to  render  them 
specially  in  point  and  their  doctrine  applicable 
to  and  controlling  in  this  case. 

Be  Boyiee  Petition,  9  Wis.  264;  Be  Burke,  76 
Wis.  857;  State  T.  WiUianu,  5  Wis.  808,  68 
Am.  Dec.  65. 


The  followinf;  cases  sostain  the  propomtloift 
that  the  grand  jury  was  a  de  facto  grand  joij 
at  least,  and  its  acts  valid. 

Dean  v.  Oleaaon,  16  Wis.  1;  State  ▼.  Bioom^ 
17  Wis.  522;  Later  v.  MeOlac/ilin,  28  Wia. 
864;  Saverhering  v.  Iron  Bidge  dh  Af.  IL  Co. 
25  Wis.  447;  State  v.  BarUett,  85  Wis.  287* 
StaU  V.  Ooldatueker,  40  Wis.  124;  Sprague  t. 
Brown,  40  Wis.  612;  Chicago  db  N.  W.  R.  Co. 
V.  Langlade  County,  56  Wis.  614;  Cole  v.  Btat^ 
Biver  Falls,  57  Wis.  110;  Torty  ▼.  Paine,  9» 
Wis.  154;  Baker  v.  StaU,  69  Wis.  82:  Baker  v. 
State,  80  Wis.  416;  &aU  v.  Cunningham,  15  L. 
R.  A.  561,  81  Wis.  440;  State  t.  Oates,  d& 
Wis.  684. 


a  greater  or  less  number  was  drawn  from  which 
the  errand  Jury  was  made  Is  insufficient,  and  an  ob- 
jectfOQ  allowed  by  statute  must  be  made  in  the 
itatutory  way. 

Clerical  misprision  in  the  names  upon  the  list 
from  which  tbe  grand  Jurors  are  drawn  will  not 
affect  their  action  and  objection  to  the  change  of 
names  must  be  presented  as  required  by  statute. 

Tbe  drawbig  must  be  made  by  an  antbortzed 
person,  and  has  been  sanctioned  in  but  few  cases 
when  made  by  deputy.  The  title  of  office  of  the 
person  drawing  cannot  be  investigated  collaterally 
by  objection  to  the  drawing.  Generally  an  objec 
tion  that  the  officer  had  not  taken  the  statutory 
oath  will  prevail,  if  made  in  time,  and  in  proper 
manner. 

There  is  some  conflict  of  authority  as  to  the  ef- 
fect of  the  absence  of  one  of  the  officers,  where 
several  are  to  participate  in  the  drawing,  some 
holding  that  such  absence  is  an  irregularity  merely. 
In  Alabama,  Indiana,  and  Utah  the  statutes  are 
mandatory.  To  vitiate  a  drawing  on  account  of 
fraud,  it  must  be  clearly  shown. 

The  question  of  power  to  draw  depends  on  local 
statutes. 

Where  there  is  a  substantial  compliance  with  the 
statute  generally,  mere  irregularities  in  the  draw- 
ing and  selecting  the  grand  Jury  will  not  invali- 
date their  action.  Downs  v.  State,  78  Md.  128  (pL 
atttite.);  Com.  v.  Brown.  121  Mass.  09  (pi.  abate.>;  State 
V.  Sundoz,  37  La.  Ann.  876  (mo.  qu.);  Eix  pofrte  Mo- 
Coy.  64  Ala.  201  (mo.  qu.;  chal.). 

But  wbere  tbe  law  is  mandatory  and  the  grand 
Jury  is  not  selected  as  required  by  law,  an  indict- 
ment is  invalid.  State  v.  Williams,  6  Fort.  (Ala.) 
130  (pL  abate.). 

b.  CtrtificaU, 

Where  there  has  been  substantial  oompliance 
with  tbe  law,  an  indictment  should  not  beset  aside 
for  failure  to  certify  the  list,  or  that  they  were  not 
certified  at  the  exact  time.  State  v.  Ansaleme,  15 
Iowa,  44  (mo.  set  aside);  State  v.  Carney,  20  Iowa,  82 
(oio.  set  aside):  Crawford  v.  State,  81  Gku  706  (pi. 
abate.):  Brassfield,  v.  State,  56  Ark.  656  (mo,  qu.; 
cert.);  Mikell  v.  State,  62  Ga. 868  (pi.  abate.). 

Other  cases  hold  the  same,  as  a  question  of  prac- 
tice as  that  a  motion  in  arrest  cannot  be  based 
upon  matters  not  in  tbe  record.  State  v.  Oonway, 
28  Minn.  291  (mo.  ar.). 

So  under  Minn.  €ien.  Laws  1878,  chaps.  100, 110, 
providing  a  motion  to  set  aside  must  be  made  at 
the  time  of  arraignment,  such  motion  cannot  be 
made  after  arraignment  to  set  aside  for  lack  of 
certificate  in  list-.  State  v.  Schumm,  47  Minn.  373 
(mo.  set  aside);  State  v.  Dick,  Id.  875  (mo.  set  aside). 

So  under  Minn.  Oen.  Laws  1876-78,  chap.  107,  pro- 
viding for  challenge,  that  the  requisite  number  of 
ballots  was  not  drawn  from  the  grand  Jury  box, 
the  challenge  because  the  list  was  not  certified 
cannot  be  made  by  motion  to  quash.  State  v. 
Oreenman,  28  Minn.  2Q0  (mo.  qu«)« 
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So  under  Texas  Code,  art  877,  the  time  for  chal* 
lenge  is  limited  to  be  before  the  grand  Jury  i» 
impaneled,  and  where  the  list  is  not  certified  io  a 
plea  in  abatement  that  the  accused  was  in  Jail  will 
not  allow  the  objection  to  be  made  at  any  other 
time  than  that  prescribed.  Kemp  v.  State,  11  Tex. 
App.  174  (pi.  abate.). 

But  under  a  statute  requiring  tbe  list  to  be  made 
out  and  delivered  to  the  clerk  thirty  days  prior  to 
tbe  term,  a  plea  in  abatement,  that  the  county 
commissioner  did  not  deliver  tbe  attested  copy  of 
names  selected  was  said  to  be  a  good  plea.  United 
States  V.  Cropper,  1  Morris  (Iowa)  190  (pi.  abate.). 

See  further  subhead,  **3Rfiie  aand  term,"  tn/ra,  V, 

And  tbe  certificate  is  prima  facie  evidence  that 
the  board  selected  the  grand  Jury  as  required  by 
statute.  Manlon  v.  People,  29  lU.  App.  588  (mo» 
qu.). 

e.  Manner* 

1.  Mode, 

Where  the  Judge  selected  the  venire  under  Tenn. 
Code,  14791,  instead  of  appointing  them  under  tL» 
provisions  of  the  old  code,  the  action  was  valid. 
Turner  v.  State,  89  Tenn.  517  (obj.). 

The  objection  that  the  grand  Jury  was  drawn  by 
a  boy  of  improper  age  is  too  late,  when  made  by  a 
motion  for  new  trial.  State  v.  Underwood,  S8  N. 
C.  96  (mo.  new  tr.;  mo.  ar.). 

That  the  grand  Jury  was  not  drawn  by  lot  is  in- 
sufficient as  a  plea  In  abatement  where  the  man- 
ner of  selecting  is  not  mandatory.  Box  v.  State,  8S 
Miss.  614  (pi.  abate.). 

But  where  they  were  not  selected  from  a  box 
from  the  list  required  by  statute,  the  indictment 
wiil  be  invaUd.  Stokes  v.  State,  24  Miss.  621  (pL 
abate.). 

See  further  next  subhead,  **Ma€MneryJ* 

And  where  the  Jury  was  drawn  by  lot  instead  of 
being  selected  as  required  by  statute,  the  indict- 
ment is  invalid.  State  v.  Clarkson,  8  Ala.  878  (pL 
abate.). 

Tbe  objection  that  the  grand  Jury  was  not  se- 
lected by  lot  may  be  made  after  the  first  day  of  the 
term,  where  tbe  crime  was  ootnmltted  on  tbe  first 
dav  of  the  term.  State  v.  Texada,  19  La.  Ann.  436 
(denb). 

And  in  Nevada  the  mode  of  selecting  the  grand 
Jury  is  not  a  statutory  ground  for  setting  aside  an 
indictment,  especially  after  a  plea  not  guilty. 
State  V.  Collyer,  17  tf ev.  275  (mo.  qu.). 

B.  Jtfochlnsrtf. 

The  irregularity  in  drawing  the  grand  Jurors 
from  cards  presented  to  the  sheriff  by  the  city  clerk 
instead  of  from  the  regular  lx>x  will  not  invalidate 
their  action.  State  v.  Ghampeau,  52  Vt.  813, 86  Am. 
Rep.  754  (pl.  abate.).  But  see  Stokes  v.  State,  24 
Miss.  621  (pL  abate.). 

And  returning  some  of  the  names  to  the  box  and 
drawing  others  so  as  to  api:ortion  the  Jurors  in  tbe 
county  will  not  invalidate,  and  objection  must  bt 
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Mr,  W«  C.  WIlHamg,  for  defendant  Id  er- 
tor: 

Jurisdiction  of  the  person  of  the  defendant 
can  only  be  acquired  by  the  issue  and  service 
of  legal  process. 

The  court  had  no  jurisdiction  to  issue  such 
process  in  this  case,  except  upon  an  indict- 
ment found  and  returned  into  court  by  a  grand 
Jury. 

There  was  no  grand  Jury  which  could  find 
and  return  this  indictment,  it  had  no  legal  ex- 
istence, and  any  pretended  indictment  re- 
lumed by  it  had  no  more  force  or  validity 
"than  if  it  had  been  found  by  the  chamber  of 
commerce  of  the  city  of  ^Iwaukee,  or  any 
other  equally  respectable  body  of  men.* 


Therefore,  the  process  upon  which  he  waa 
arrested  and  detained  was  absolutely  void  and 
the  court  never  acquired  jurisdicuon  of  the 
defendant. 

It  accordingly  follows  that  there  was  no- 
power  in  the  court  to  arraign  or  try  the  defend- 
ant or  bold  him  to  bail  or  commit  him  for 
failure  to  give  bail  for  bis  appearance  for  trial. 

United  States  v.  Riehardsan,  28  Fed.  Rep, 
61;  United  BtaUs  v.  QaU,  109  U.  8.  65,  27  L, 
ed.  857;  State  v.  Sloan,  65  Wis.  647. 

In  the  strongest  light  possible  the  action  of 
the  municipal  court  amounted  to  nothing  more 
than  the  assumption  by  it,  as  a  matter  of  law, 
that  it  had  jurisdiction  to  issue  its  process,, 
when  in  fact  it  had  none,  and  "its  judgment 


07  plea  Id  abatement  on  anaifiTDinent,  and  not  by 
motion  to  quash.  State  v.  Martin,  flB  N.  C.  672 
(mo.  qu.) 

And  drawing  from  an  open  bat  instead  of  the 
box  will  not  vitiate  unless  the  accused  is  prejudiced. 
Btate  V.  Oillick,  7  Iowa,  287  (mo.  qo.). 

And  objection  that  the  name  of  a  grand  Juror  was 
oot  in  the  box  Is  insufBoient  where  his  name  was 
on  the  minutes  of  the  cpurt  records  as  having  been 
drawn.   Gross  v.  State,  M  Ga.  443  (obj.). 

Under  Tennessee  Act  1770  (Gar.  ft  Nloh.)  tfl,  pro- 
viding for  drawing  the  names  out  of  a  box  where 
more  than  thirteen  are  summoned,  if  less  than  the 
numt)er  required  are  in  attendance  their  names 
need  not  be  placed  in  the  box  and  drawn  out 
again.   Workman  v.  State,  4  Sneed,  42ft  (pL  abate.). 

The  indictment  is  not  invaUd  where  the  commis- 
sioners broke  open  the  box  on  account  of  the  key 
being  lost.  Long  v.  State  (Ala.)  May  lSi,lBB4(mow 
qu.). 

Where  it  was  claimed  that  the  wheel  was  not 
sealed  as  required  by  law  and  the  keys  in  the  cus- 
tody of  thesberiir,  and  the  box  not  in  the  custody 
of  the  commissioners,  the  objection  was  insufficient 
as  the  wheel  was  in  the  commissioners^  office  in  the 
vault,  and  was  sealed.  Holland  v.  Gom.  82  Fa.  806 
(chal.  array). 

But  if  only  one  seal  was  used  the  indictment 
should  be  quashed  under  Pa.  Act  April  18, 1884,  pro- 
viding that  the  sherilt  and  commissioners  shall  seal 
the  wheel.  Brown  v.  Gom.  78  Pa.  82L,  18  Am.  Kep. 
740  (chaL  array;  mo.  qu.). 

d.  JVMiM. 

The  failure  to  give  notice  of  the  drawing  as  re- 
quired by  statute  will  m  validate  the  drawing. 
State  V.  Gloogh,  40  Me.  673  (mo.  qu.). 

And  where  the  sslection  was  by  the  sheriff  and 
not  made  pubUtly  by  the  Judge  as  required  by  the 
statute,  the  indictment  will  be  void.  Avirett  v. 
State,  76  Md.  610  (pi.  abate.). 

But  notice  is  immaterial  where  the  proper  officers 
are  present.  People  v.  Gallagher,  66  GaL  4fiS  (mo. 
set  aside). 

a.  Nwmher, 

Objection  to  the  grand  Jury  because  the  number 
from  wbioh*they  were  drawn  exceeded  or  was  less 
than  the  statutory  number,  must  he  made  as  pro- 
vided by  statute  in  regard  to  the  manner  of  object- 
fug,  and  so  where  a  challenge  was  required  a  plea 
In  abatement  did  not  avail.  Huling  v.  State,  17 
Ohio  St  663  (pl.  abate.). 

Nor  a  motion  to  quash.  People  v.  Harriot,  8  Park. 
OMm.  Rep.  112  <mo.  qu.). 

A  motion  in  arrest  as  a  plea  of  not  guilty  waives 
objections.    Green  v.  State,  28  Miss.  687  (mo.  ar.). 

And  that  the  list  contained  more  than  the  statu- 
tory number  was  not  a  good  objection  where  after 
ensures  the  proper  number  remained.  Kenoh  v. 
State,  16  Fla.  601  (pL  abate.). 
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And  if  the  extra  number  was  struck  off  before 
the  grand  Jury  was  swoni,  there  is  no  cause  for 
challenge.  State  v.  Knight,  10  Iowa.  94  (cbaL). 

And  N.  G.  Gode,  I  1727,  providing  that  only 
thirty-six  names  shall  be  drawn.  Is  directory.  State 
V.  Watson,  104  N.  G.  786  (mo.  qu.). 

And  where  the  statute  did  not  require  800  names 
of  qualified  Jurors  that  three  were  ineligible  and 
three  were  dead  did  not  affect  the  drawing.  Uni<^ 
ted  States  v.  Bondeau,  16  Ped.  Rep.  100  (pL  abate.). 

And  the  Utah  Act  providing  that  eighteen  only 
shall  be  summoned  from  which  a  grand  Jury  of 
fifteen  shall  be  made  was  repealed  by  the  Poland 
bill.    People  V.  Lee,  2  Utah,  441  (exception). 

But  Hutchinson  Gode,  sectlou  888,  providing  that 
thirty-six  should  be  drawn.  ?ras  mandatory,  and 
drawing  forty  would  in  validate.  Leathers  v.  State^ 
26  Miss.  78  (pl.  abate.). 

See  also,  as  to  number.  State  v.  McBnthre,  2  N.  C 
Law  Repos.  287;  McKee  v.  Stete,  82  Ala.  32. 

As  to  number  acting  on  panel,  see  note  to  State  v.. 
Bel  vel,  post,  aifli. 

f.  Name. 

The  variance  or  clerical  misprision  in  writing  a 
name  of  the  grand  Jurors  will  not  avoid  the  indict- 
ment. State  V.  Mahan,  12  Tex.  288  (pl.  abate.);. 
Bampey  v.  State,  88  Ala.  81  (pl.  abate.);  Boles  v.. 
State,  66  Ark.  86  (mo.  set  aside*;  Hayes  v.  State.  66- 
Ga.  86  (mo.  qu.);  Turner  v.  State,  76  Ga.  174  (pi., 
abate.);  State  v.  Norton,  28  N.  J.  L.  83  (mo.  qu.); 
State  V.  Mahan,  12  Tex.  283  (pl.  abate.). 

And  Texas  Paschairs  Diir.,  art.  2831.  providing 
for  challenge  when  the  list  was  not  selected  by  the 
county  court  and  for  corruption  controls  as  to 
challenge.  Green  v.  State,  1  Tex.  App.  82  (chal.  to 
array). 

And  that  the  name  did  not  appear  by  any  list  pre- 
pared by  the  county  court  is  not  a  good  plea  ia 
abatement   Sayle  v.  State,  8  Tex.  120  (pl.  abate.). 

And  the  use  of  some  of  the  names  which  had  been, 
dropped  from  the  list  is  oot  ground  for  any  objec- 
tion, where  they  were  competent  persons.  Williams 
y.  State,  66  Gki.  381  imo.  qu.). 

And  a  motion  to  set  aside  an  indictment  because 
one  of  the  names  was  not  on  the  list  should  be 
overruled  as  objection  should  be  made  by  challenge 
and  it  does  not  appear  but  what  the  error  was  cor- 
rected.  State  V.  Hart,  20  Iowa,  268  (mo.  set  aside).. 

And  the  presumption  is  that  only  names  taken 
from  the  lists  were  used.  State  v.  De  Bord,  88  lowss 
103  (mo.  qu.). 

And  that  the  names  were  not  written  In  full  be- 
fore drawn  cannot  bo  reached  by  motion  in  arrest. 
In  Alabama,  but  must  be  by  plea  in  abatement. 
State  V.  Stedman,  7  Fort.  (Ala.)  486  (ma  ar.). 

g.  Qfflcerfc 

Where  the  statute  is  mandatory  and  spedflo,  th» 
act  of  drawing  cannot  be  made  by  any  other  per- 
son than  those  specified,  or  in  such  a  case  cannot. 
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'  maj  be  qaestloned  anywhere  for  want  of  ja- 
risdictlOD." 

This  we  do  in  this  case  by  habeas  corpus. 

SpelliDg,  EztraordiDary  Relief,  §^  1202, 
1208,  1206,  1218,  1216.  ' 

If  there  was  any  question  as  to  whether  this 
'was  a  de  facto  grand  jury  or  not,  it  was  a  ques- 
tion which  could  properly  be  inquired  into 
upon  habeas  corpus. 

Be  BoyU's  Petition,  0  Wis.  267. 

An  iDdictment  found  by  a  grand  jury  at  a 
term  of  court  not  authorized  by  law  is  void. 

Dar>i»  ▼.  State,  46  Ala.  80;  Com.  v.  Bannon, 
-97  Mass.  218;  Finn^an  t.  State,  67  Ga.  427. 
See  also  State  ▼.  AfcNamara,  8  Nev.  70; 
(/Byrnee  ▼.  StaU,  61  Ala.  26;  MiUer  v.  BtaU, 
Z^  Miss.  856,  69  Am.  Dec.  851. 

Mr,  Hnfl^h  Ryan  also  for  defendant  in  er- 
ror. 


OrtoBf  CK  /.,  delivered  the  ofrinkm  of  the 

couri: 

The  same  (questions  being  In  both  these  two 
cases,  they  will  be  considered  and  disposed  of 
together.  They  are  brought  before  this  coon 
by  a  common- law  writ  of  certiorari,  to  review 
the  proceedings  in  habeas  corpus  of  the  judge 
of  the  circuit  court  of  Milwaukee  count  j,  hy 
which  the  defendants  in  error  were  dischai^ed 
from  imprisonment  The  pleadings  in  the 
habeas  corpus  and  the  certioiari  proceedings 
show  the  following  facts:  On  the  last  day  of 
the  October  term  of  the  municipal  court  of 
Milwaukee  county,  1898,  the  grand  Jury  of 
said  court  found  and  returned  true  bills  of  in- 
dictment against  the  defendants  and  four  other 
persons,  under  section  4541,  Rev.  Btat,  fnr 
having  fraudulentl;^  received  deposits  as  di- 
rectors of  the  Plankmton  Bank  of  Milwaukee^ 


■be  by  deputy.  State  v.  MoNaman,  8  Nev.  7D  (mo. 
eet  aside);  Dutell  ▼.  State,  41  G.  Greene,  126  (mo. 
qu.);  State  v.  Hale.  44  Iowa.  90  (mo.  set  aside:  mo. 

mrrest);  — ^  v. ,  8  N.  J.  L.  J.  188  (Somerset 

Oyer  ft  Terminer  Gt.)  (obj.:  mo.  qu.);  (Tlare  v. 
43tate,  80  Md.  194  (pi.  abate.);  State  v.  Brandt,  41 
Towa,  608  (mo.  set  aside):  Cochran  v.  State,  89  Ala. 
40  (mo.  qu.);  State  v.  Williams,  6  Port.  (Ala.)  180  (pi. 
«bate.):  Stokes  v.  State,  24  Miss.  ttSl  (pL  abate.). 

And  where  one  not  a  Jury  oommiasloner  inter- 
fered and  wrote  the  name  of  one  of  the  jury,  it  wUl 
«void  the  indictment.  State  v.  Glavery,  48  La. 
Ann.  1188  (mo.  qu.);  State  v.  Taylor,  48  La.  Ann. 
1181  (mo.  qu.). 

And  where  the  sheriff  was  ordered  to  summon 
•certain  named  persons  and  the  statute  required  the 
aheriff  to  select,  the  indiotmen  t  was  invalid.  Preuit 
V.  People,  6  Neb.  877  (mo.  qu.). 

But  an  objection  is  invalid  made  on  the  ground 
that  the  drawing  was  by  deputy,  where  he  had  the 
4X)wer  of  his  prinoipaL  WilUogham  v.  State,  21 
Via.  761  (pi.  abate.). 

But  21  U.  S.  Stat  at  L.  48.  as  to  polities  of  the 
commissioner,  is  directory  and  not  mandatory. 
United  States  v.Chaires,  40  Fed.  Rep.  820  (pi.  abate.). 

And  in  a  similar  case  it  was  held  that  the  evidence 
^d  not  sustain  such  an  objection.    United  States  v. 
Pazton,  40  Fed.  Elep.  188  (ohal.:  mo.  qu.). 

And  the  federal  courts  could  have  the  state  au- 
thorities summon  the  grand  Jury.  United  States  v. 
Hanson,  28  Fed.  Rep.  74  (pi.  abate.);  United  States 
v.  Richardson,  Id.  61  (pL  abate.). 

And  a  plea  in  abateni^nt  that  the  names  were  not 
drawn  by  a  clerk  is  insufficient  under  U.  S.  Rev. 
-Stat.,  •  lOBM,  providing  that  defects  in  form  not  prej- 
udicial shall  not   affect  an  indictment.   United 
States  V.  Tuska,  14  Blatchf.  5  (pi.  abate.). 

And  a  chaUenge  to  the  array  on  the  ground  that 
the  commissioners  were  not  elective  officers  as 
-those  appointed  by  the  state  but  were  government 
•officials  and  were  partial,  cannot  1)e  made  after  the 
grand  Jury  ia  organised.  United  States  v.  Butler, 
1  Hucrhes,  G.  G.  612  (chai.;  mo.  qu.). 

An  objection  cannot  be  made  to  the  supervisors 
after  the  grand  Jury  is  charged,  under  a  statute 
making  the  impaneling  conclusive  evidence  of 
competency.  Durrah  v.  State,  44  Miss.  789  (pi. 
abate.). 

An  objection  to  the  sheriff  must  be  made  before 
•trial.  State  v.  Douglass,  68  N.  C.  600  (mo  ar.;  mo. 
-new  tr.). 

So  a  plea  in  abatement  that  one  of  the  grand 
Jurors  was  not  drawn  by  cooncilmen  is  bad  where 
•they  should  be  drawn  by  aldermen.  State  v.  Dug- 
gan,  16  R.  L  412  (pU  abate.). 

So  an  objection  to  the  qualification  of  the  Jury 
aommissloners  is  too  late  when  made  on  motion 
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for  a  new  triaL  State  v.  Washington,  d  La.  Ann. 
806  (mo.  new  tr.). 

And  an  objection  to  the  relationship  of  one  of 
the  commissioners  and  the  murdered  man  in  a 
homicide  case  will  not  affect  the  drawing.  State 
V.  McNinch.  U  8.  G.  89  (mo.  qu.)  See  State  v.  Mo- 
Quaige,  6S.'a  N.  S.  420  (chaJ.). 

The  right  of  office,  or  oonstitutlonallty  of  act 
giving  authority  to  the  officer,  cannot  1)6  ooliater- 
ally  attacked  by  objecting  to  the  drawing  of  the 
grand  Jurors.  People  v.  Roberts,  6  OaL  214  (ohaL): 
Dolan  V.  People,  6  Hun,  488. 64N.  T.  485  (pi.  alMite.): 
Oarpenter  V.  People,  64N.X  4B8  (ohaL). 

And  Louisiana  Act  44  of  1877,  111,  providing  that 
objections  shall  be  made  on  the  first  day  of  the 
term,  is  mandatory,  unless  good  reason  is  given  for 
delay  in  objecting  to  the  qualification  of  commis- 
sioners.  State  V.  Sterling,  41  La.  Ann.  079  (mo.  qu.)u 

b.   OaUitooffM/r. 

If  the  aocused  does  not  watt  too  long,  and  is  not 
in  fault  in  delaying,  an  objeodoa  that  the  statu- 
tory oath  was  not  administered  to  the  Jury  ooos- 
missioner,  will  invalidate  theirw  action.  State  v. 
Strickland,  41  La.  Ann.  61B  (mo.  qu.);  State  v. 
Thompson,  82  La.  Ann.  879  (mo.  set  aside);  State  v. 
Williams,  80  La.  Ann.  1028  (ma  new  tr.);  State 
v.  Bradley,  82  La.  Ann.  402  (mo.  qu.);  State  v.  Hin- 
son,  42  La.  Ann.  041  (mo.  qu.);  State  v.  Oliver,  Id. 
943  (mo.  qu.);  State  v.  Mima,  Id.  944  (mo.  qu.). 

If  the  officer  qualifies  after  the  drawing  and  then 
acts  over  again  and  then  uses  the  same  names  it 
will  not  validate.  State  v.  Vance,  31  La.  Ann.  898 
(mo.  qu.). 

But  in  Kendall  v.  Gom.  14  Ky.  L.  Rep.  16  (ma 
qu.),  an  indictment  was  sustained  against  the  same 
objection  on  the  ground  that  Ky.  Grim.  Oode,  S  281, 
prevents  a  review  of  motions  of  this  kind. 

And  in  Louisiana  the  clerk  of  the  court  need  sot 
take  the  Jury  commissioner's  oath  but  once.  State 
V.  McRevells,  81  La.  Ann.  887  (ma  set  aside;  other 
indictments). 

And  the  Louisiana  Act  of  1877  does  not  require 
the  commissioner's  oath  to  be  recorded.  State  v. 
Stewart,  46  La.  Ann.  1164  (mo.  qu.). 

Or  appointments  to  be  on  the  minute  t)ook  tai 
the  court  where  it  is  on  record  at  the  clerk's  office. 
State  V.  Hall,  44  la.  Ann.  976  (mo.  new  tr.). 

And  the  motion  for  a  new  trial  for  want  of  com- 
missioner's oath  is  not  a  proper  objection.  State 
v.Tlsdale,  41  La.  Ann.  838  (mo.  new  trj. 

L  OffiMn"  preMnee. 

Gourts  of  some  states  hold  that  the  absence  of 

one  of  the  officers  required  to  take  part  in  the 

drawing,  will  be  only  an  irregularity  wbich  will  not 

vitiate  the  drawing.    Blair  v.  State,  6  Ohio  a  Ct; 
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4nowine  at  the  time  said  bank  to  be  insolvent. 
The  defendants  were  detained  by  virtue  of 
•commitments  on  failure  to  enter  into  recognis- 
ance, issued  out  of  said  municipal  court,  after 
their  arraignment  and  pleas  of  not  guilty. 
There  was  no  grand  Jury  summoned,  selected, 
or  impaneled  for  the  said  October  term  of  said 
•court,  but  the  grand  jury  acting  for  said  term, 
And  which  found  said  indictments,  was  the 
-same  grand  jury  duly  impaneled  for  said  court, 
4it  and  for  the  previous  September  term  thereof. 
No  order  was  made  by  said  court  directing  a 
.grand  jury  for  said  October  term,  and  no 
£rand  jury  was  summoned  for  said  term. 
The  said  grand  jury  was  ordered,  summoned, 
and  impaneled  for  said  September  term  by  an 
order  dated  August  8, 1898;  and  the  said  grand 
Jury  convened  at  the  September  term,  on  Sep- 
tember 13,  1898,  and  entered  upon  the  investi- 


gation leading  to  said  indictments,  but  the 
same  was  not  concluded  during  the  said  Sei>- 
tember  term,  and  for  such  reason  they  contin- 
ued their  sittings  over  and  into  the  said  Octo- 
ber term,  and  until  the  last  day  of  said  term, 
when  the  said  indictments  were  found,  and 
duly  returned.  On  the  last  day  of  the  Sep- 
tember term  the  said  court  adjourned  to  Octo- 
ber 2,  1898,  which  was  the  first  day  of  the 
October  term.  The  same  grand  jury  found 
and  relumed  several  other  indictments  and 
against  other  persons  during  said  October 
term.  On  these  facta  the  learned  judge  of  the 
circuit  court  discharged  the  defendants,  hold- 
ing that  said  indictments  were  void,  and  that 
the  said  municipal  court  had  no  jurisdiction, 
therefore,  to  issue  the  writs  for  the  arrest  or 
the  commitments  for  the  detention  of  the  de- 
fendants.   I  say  that  this  was  the  ground  upon 


Rep.  496  (pi.  abate.);  People  v.  RodrlgueK,  lO;  GbL 
W  (cbaL);  Steveoson  v.  Btate,  eQQa.88  (mcar.;  but 
should  be  pleaded  in  abatement). 

And  In  Levy  v.  WIIsoq,  69  Cal.  106  (prohibition), 
where  the  presiding  judge  was  not  present  when 
tiis  order  for  the  drawing  was  changed,  but  was 
present  at  the  drawing,  the  Indictment  was  sus- 
tained. 

Under  Louisiana  Act  44  of  1877,  rdquirlng  objec- 
tions for  defects  in  drawing  to  be  made  on  the  first 
<lay  of  the  term,  an  objection  on  account  of  the 
Absence  of  a  person  required  to  be  present  at  the 
Hlrawing  will  be  too  late.  State  v.  Leftwlch,  46 
Ia.  Ann.  1194  (mo.  qu.). 

And  in  Alabama  an  objection  for  absence  of  ofli- 
oera  must  be  by  plea  in  abatement.  Preston  v. 
estate,  68  Ala.  127  (obj.). 

But  in  the  same  state  it  was  held  that  on  such 
«n  objection  oral  evidence  could  not  contradict 
the  record.   State  v.  Allen,  1  Ala.  442  (pL  abate.K 

But  under  Louisiana  Act  44  of  1877,  requiring  a 
^drawing  of  the  jury,  the  clerk  of  the  commissioners 
must  be  present  or  the  indictment  win  be  invalid. 
Btate  V.  Conway,  86  La.  Ann.  860  (mo.  qa.). 

And  under  Utah  Act,  Jan.  81, 1869,  providing  for 
the  drawing,  the  statute  must  be  complied  with 
«nd  a  plea  in  abatement  that  the  oflicer  did  not.  In 
connection  with  the  clerk,  draw  the  jury  from  the 
box  as  required  by  taw,  but  that  six  were  taken  as 
talesmen  from  the  bystanders,  is  a  good  plea. 
Brannigan  v.  People,  8  Utah,  488  (pi.  abate.). 

And  under  Ind.  Ck>nst.,  art.  6, 1 8,  providing  that 
the  associate  judges  shall  not  hold  the  court  In 
capital  cases,  and  under  a  provision  requiring  the 
presence  of  the  president  of  the  circuit  court,  an 
indictment  cannot  t)e  found  by  the  grand  jury, 
impaneled  In  the  absence  of  the  president.  Ck>ok 
T.  State,  7  Blackf.  166  (mo.  ar.;  mo.  new  tr.). 

And  under  Ala.  Code,  section  4860,  requiring  the 
Jurors  to  be  drawn  in  the  presence  of  officers,  the 
•false  impersonation  of  a  juror  by 'another  is  fatal 
to  an  indictment  Nixon  v.  State,  68  Ala.  586  (mo. 
4iu.;  pi.  abate.). 

j.  S>raud. 

Where  one  of  the  grand  jurors  requested  the 
•deputy  sheriff  to  place  him  on  the  jury,  but  no 
corruption  is  shown,  the  Indictment  will  not  be 
invalid.  (3om.  v.  Thompson.  4  Leigh,  667,  86  Am. 
Dec.  889  (pl.  abate.). 

And  where  the  grand  jury  asked  for  another 
4lrawlng  in  order  that  they  might  have  a  stenog- 
capher.  and  the  second  person  drawn  out  of  one 
hundred  and  three  names  is  the  only  man  wanted 
who  was  a  stenographer,  and  had  been  employed 
to  prosecute  another  man  who  was  indicted  and  no 
prejudtoe  is  shown  to  the  accused,  the  indiotment 
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was  valid.  People  v.  Lauder,  88  Mioh.  109  (pL 
abate.). 

And  a  plea  in  abatement  that  one  of  the  grand 
jurors  was  placed  on  the  jury  by  reason  of  hav- 
ing persuaded  others  not  to  attend,  is  insuffi- 
cient in  not  showing  that  those  who  did  not  attend 
were  legally  drawn.  State  v.  Mead,  16  B.  L  416 
(pL  abate.). 

And  a  motion  to  set  aside  the  indictment  because 
two  jury  commissioners  procured  themselves  to 
be  made  members  of  the  grand  Jury,  is  not  de- 
cided, as  it  does  not  appear  but  that  such  facts  did 
not  exist,  nor  does  it  appear  to  have  been  preju- 
dicial. Williams  V.  State  (Ark.)  June  27, 1891  (mo. 
set  aside). 

And  while  malicious  misconduct  on  the  part  of 
the  sheriff  In  selecting  the  jury  would  be  sufflcienft 
to  quash  the  Indictment,  in  New  Jersey  it  would 
not  be  a  good  plea  in  abatement.  Gibbs  v.  State, 
46  N.  J.  L.  879,  46  Am.  Rep.  788  (pl.  abate.). 

k.  Power  to  draw. 

Where  the  drawing  took  place  under  the  old 
statute  before  the  new  act  took  effect,  it  was  held 
that  the  old  law  controlled.  Be  Tiliery,  48  Kan.  188 
(hab.  oorp.). 

And  an  objection  on  the  ground  of  unconstitu- 
tionality of  the  act  as  being  local  is  a  challenge  to 
the  array  and  M.  Y.  Code  Grim.  Proc.,  •  888,  forbids 
any  challenge  to  the  panel  or  the  array.  People  v. 
Fitzpatriok,  1  N.  Y.  Crim.  Bep.  426,  30  Hun,  40$ 
(mo.  set  aside). 

And  under  N.  Y.  Crim.  Code,  I  286,  providing 
that  objections  to  the  matters  of  form  in  the  in- 
dictment that  are  not  prejudicial  shall  be  disre- 
garded, and  section  828,  prohibiting  a  challenge  to 
the  panel,  a  plea  that  the  grand  jurors  were  dmwQ 
under  an  act  unconstitutional  because  local,  is 
iusufficient  and  the  motion  to  set  aside  or  quash 
is  not  given  for  any  other  causes  in  section  813. 
People  V.  Petrea,  98  N.  Y.  188. 66  How.  Fr.  69  (pL 
abate.) 

This  case  in  effect  overrules  People  v.  Duff,  66 
flow.  Pr.  866,  1  N.  Y.  Orim.  Bep.  807,  but  does  not 
refer  to  the  same. 

And  Ohio  Bev.  Stat.,  •  6171,  controls  as  to  the 
Impaneling  of  grand  jurors,  and  section  6167  applies 
only  to  petit  jurors.  Julian  v.  State,  46  Ohio  St. 
611  (mo.  writ  error). 

And  where  the  United  States  courts  in  Indian 
Territory  had  no  power  to  impanel  the  grand  jury 
a  prisoner  should  be  discharged  on  habeas  corpus. 
Ex  parte  Farley,  40  Fed.  Bep.  66. 

For  '*time,"  see  subhead.  *^Tltne  and  term^^*  iftfra^ 
T. 

V.  Tkneandterm. 
a.  AdjoummenL 

The  case  of  Ssatb  v.  Notsb  was  a  collateral  al* 
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whlcli  the  defendants  were  dischaiged,  because 
the  want  of  jurisdiction  in  tbe  municipal  court 
was  the  only  ground  upon  which  the  defend- 
ants could  have  been  discharged  on  habeas 
corpus.  Although  this  is  made  a  question  on 
this  hearing,  it  is  no  longer  an  open  question 
in  this  court.  It  has  been  repeatedly  decided 
by  this  court  that  nothing  less  than  Jurisdic- 
tional defects  in  the  proceedings  can  be  con- 
sidered, or  justify  a  discharge  of  the  prisoner 
on  habeas  corpus,  for  errors  and  irregularities 
which  do  not  go  to  the  jurisdiction  of  the  court 
may  be  inquired  of  on  motion,  appeal,  or  writ 
of  error.  The  last  paragraph  of  section  8428, 
Rev.  Stat.,  provides: 

"But  no  such  court  or  ofScer  on  the  return 


of  any  such  writ  [habeas  corpus]  shall  have 
the  power  to  inquire  into  the  legality  or  jus- 
tice of  any  judgment,  order,  or  execution."' 
etc.  This  is  a  limitation  on  the  power  of  a 
judge  or  court  to  inquire  of  nothing  less  than 
jurUdictional  defects  in  the  proceedings  on 
which  the  imprisonment  is  ba^ed.  Mr.  ^viHee 
Taylor,  in  State  v.  SHoan,  65  Wis.  647,  so  held 
after  an  examination  of  the  previous  ca^es  m 
this  court,  and  cited  People  v.  Lieeomb,  60  N. 
Y.  571-604, 19  Am.  Rep.  211;  Ex  parte  Lange, 
85  U,  8.  18  Wall.  168,  21  L.  ed.  872;  Ex  parte 
Gibeon,  81  Cal.  628,  91  Am.  Dec.  546;  Hard,. 
Habeas  Corpus.  827;  Re  Perry,  80  Wis.  268; 
Be  CrandalVs  Petition,  34  Wis.  177;  Be  Sem- 
ler^s  Pttition,  41  Wis.  617;  Hatieer  y.  State,  & 


taok  by  habeas  oorpus  on  an  indiotment  found  by 
A  irrand  jury  convened  for  the  September  term,  but 
wbloh  acted  at  the  October  term  to  wliich  the 
court  bad  adjourned.  Altboufirh  the  court  dls- 
ouases  de  facto  grand  Juries,  tbe  decision  is  on  tbe 
ground  of  collateral  attack  by  habeas  corpus,  and 
the  Indictment  was  sustained  as  against  such  nn 
attack.  Irregularities  in  organization  will  not  m- 
validate  on  a  collateral  attack.  Bee  subhead, 
L,  *'Pleadina  and  practice  generaUy:^^  also  rulings  as 
to  mode  of  attack  for  specific  objections  through- 
out tbe  note. 

Indictments  found  by  grand  Juries  at  adjourned 
terms  have  been  uniformly  sustained. 

The  time  during  the  term  at  which  tbe  grand 
Jury  shall  be  organized  Is  not  considered  manda- 
tory, but  is  otherwise  in  ArkanFae.  The  term, 
however,  must  be  a  legal  term,  and  objections  to 
the  action  of  grand  Juries,  on  account  of  time  of 
convening,  roust  be  specific  and  according  to  stat- 
ute. Under  some  statutes  providing  limited 
periods  to  act,  as  certain  week  or  bo  many  days  in 
a  month,  tbey  may  act  during  different  months. 
And  if  the  statute  is  not  mandntory  limiting  tbe 
time  within  which  they  shall  be  selected,  an  objec- 
tion for  that  cause  will  not  prevail. 

See  further  as  to  **time,"  subhead  "JTrit;  time," 
•vpra,  n.,  h.,  and  United  States  v.  Cropper,  1  Mor- 
ris  (Iowa)  100  (pi.  abate.). 

See  also  next  subheads,  **Beconvening:^*  ** Special 
term;**  "Special  tprandjvry.^ 

That  the  grand  Jury  was  adjourned  with  the 
court  to  the  adjourned  term  or  was  convened  and 
Impaneled  at  an  adjrumed  term  in  the  absence  of 
prohibitory  statute  will  not  Invalidate  their  action. 
Ulmer  v.  State,  U  Ind.  S2  (mo.  qu.);  Com.  v.  Bead, 
Tbaoher  Crim.  Cas.  180  (mo.  nr.);  State  v.  Davis.  23 
Minn.  428  (dem.);  State  v.  Sweeney,  68 Mo.  86  (mo.  ar. 
does  not  show  adj.  gr.  Jur.  at  adjourned  term);  Peo- 
ple V.  Sheriff  of  Chautauqua,  11  N.  Y.  Civ.  Proc. 
Rep.  178  (bao.  corpO;  Traviss  v.  Com.  106  Pa.  507 
<mo.  qu.;  mo.  ar.i. 

See  also  for  adjournment.  Sharp  v.  State.  2  Iowa, 
454,  intra,  V.,  c;  Harper  v.  State,  42  Ind.  406,  inifra. 
V.,d. 

b.  FIret  day:  flrtt  week;  firet  term. 

If  the  statute  Is  not  mandatory  that  the  grand 
Jury  shall  be  organized  on  the  first  day  of  the  term 
it  may  be  organized  on  a  subsequent  day  of  the 
term.  Jackson  v.  State  (Ala.)  Apr.  11,  1804  (obj.); 
State  V.  DiUard,  86  La.  Ann.  1040  (mo.  qu.;;  State  v. 
Pate.  40  La.  Ann.  748  (mo.  qu.). 

And  tbe  same  applies  in  regard  to  tbe  first  week 
of  the  term.   Perkins  r.  State,  fi2  Ala.  66  (mo.  qu.). 

But  under  Ark.  Dig.,  08,  providing  that  the  county 
court  shall  at  the  firet  term  select  a  grand  Jury,  a 
plea  in  abatement  that  the  same  was  eelpcted  at 
another  term  should  be  sustained.  Wllbum  v. 
State,  21  Ark.  196  (pi.  abate.). 

S7  L.R.A. 


c.  Leoaiterm, 

If  the  term  at  which  the  grand  Jury  was  organ- 
ized Is  not  a  legal  term  as  required  by  statute  ita» 
indictment  is  invalid.  Flnnegan  v.  State  57  6a.  4£$ 
(pL  abate.);  Davis  v.  Stale,  46  Ala.  80  (mo.  qu.X 

But  on  an  objection  that  tbe  indictment  was  net 
found  at  a  legal  term  the  question  whett  er  it  waa 
an  adjourn  men  tor  special  term  is  Immaterl  d  after 
verdict.    Sharp  v.  State,  2  Iowa,  454  (mo.  ar.). 

A  plea  that  the  grand  Jury  was  selected  on  tbe 
6th  of  May,  which  plea  did  not  negative  tbe  fact 
that  this  was  not  in  the  May  term,  is  InsuflicieuL. 
State  V.  Newer,  7  Blackf .  807  (pi.  abatej. 

d.  Time  limUcd. 

Under  Indiana  Act  1865,  S.S.  156,  providiug  that » 
grand  Jury  should  not  sit  more  than  ton  days  lir 
each  month,  a  plea  in  abatement  which  fails  to  al« 
lege  that  the  grand  jury  had  been  in  session  in  th» 
month  of  tbe  indictment  more  than  ten  days  prior 
thereto.  Is  bad.  Clem  y.  State,  88  Ind.  418.  (pL 
abate.). 

And  under  such  a  statute  the  grand  Jury  may  sit 
in  different  months  at  an  adjournment  session* 
Harper  v.  State,  42  Ind.  405  (mo.  qu.;  pL  abate.). 

And  the  objection  that  a  different  grand  jnrr 
was  required  for  separate  weeks  is  not  sufficient 
under  Louisiana  Act  44  of  1877,  09  5,  6,  provtdinip 
that  the  grand  Jury  shall  serve  untfl  discharged. 
State  V.  Bennett,  45  La.  Ann.  54  (mo.  qu.;  mo.  ar.). 

e.  Prior  to  term. 

Where  the  statute  is  not  mandatory  as  to  the 
graud  Jury  being  selected  prior  to  the  term,  or 
mandatory  limiting  the  time  prior  to  the  term  la 
which  it  shall  be  selected,  the  action  of  a  grand 
Jury  selected  during  the  term  or  prior  thereto  will 
be  valid.  Mackcy  ▼.  People,  2  Colo.  IS:  (cbal.>;. 
State  V.  Smith,  88  8.  C.  27  (mo.  qu.);  Meemer  v. 
O)m.260ratt,  976fmo.  qu.);  Van  hook  v.  State.  12 
Tex.  262  (pi.  abate.);  State  v.  Lawry,  4  Nev.  161 
(chal.). 

And  to  sustain  their  action  it  will  be  presumed 
that  the  December  term  continued  in  January^ 
State  V.  Wlnebrenner.  67  Iowa.  28U  (mo.  ar.). 

And  under  Indiana  2  Bev.  Stat.  1876,  p.  417,  pro> 
viding  for  selection  of  grand  Jury  for  the  next  en- 
suing two  terms,  a  grand  Jury  selected  after  tb9- 
term  of  indictment  Is  good  as  against  a  plea  in^ 
abatement.    Keliey  r.  State,  58  Ind.  811  (pi.  abate.). 

But  under  Nev.  Crim.  Code,  §  660.  and  1 584,  pro- 
viding that  they  shall  be  selected  prior  to  the  ren» 
and  that  they  shall  not  be  drawn  unless  tbe  Judge  scv 
directs,  an  Indictment  by  a  grand  jury  selected  at 
tbe  same  term  Is  Invalid.  State  v.  Lauer,  41  Neb. 
226  (pl.  abate.). 

And  under  Oregon  New  Const.,  art.  7, 1 18,  pro- 
viding that  grand  Jurors  should  be  chosen  from, 
jurors  in  attendance  at  tbe  court,  an  act  providing 
for  drawing  prior  to  the  term  Is  unconstitutional 
and  their  indictment  Invalid.  State  y.  Lawrence^ 
12  Or.  207. 
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Wis.  678.  To  these  may  be  added  Be  Sehtuter, 
88  Wis.  610;  Be  Graham,  74  Wis.  450;  Bs 
French,  81  Wis.  697. 

We  take  it  for  granted  tbat  the  learned  Judge 
of  the  court  below  held  that  the  municipal 
court  had  no  jurisdiction  to  issue  the  writs 
and  commitments  on  which  the  defendants 
were  arrested  and  Imprisoned,  on  the  ground 
that  the  indictments  on  which  thej  were  based 
were  void,  and  that  the  indictments  were  Yoid, 
because  not  found  bj  a  lawful  grand  Jury. 
The  decision  of  the  court  below  depended, 
then,  on  the  legality  of  the  grand  Jury  that 
found  the  indictments.  That  question  is  sup- 
posed to  be  before  us  on  this  certiorari.  But, 
as  we  understand  the  law,  the  court  below  had 


no  right  in  this  collateral  proceeding  to  inquire 
Into  the  legality  of  that  rrand  Jury,  and  de- 
cide it  to  haYe  been  an  iflegal  body,  without 
authority  to  Und  the  indictments;  nor  has  this 
court  the  right  to  so  inquire  and  decide.  We 
are  precluded  from  inquiring  and  determining 
whether  the  body  of  men  that  acted  as  a  grand 
Jury  in  finding  the  indictments  was  a  grand 
jury  de  jure  by  the  barrier  the  law  sets  up  to 
protect  the  acts  of  that  body  in  the  interest  of 
the  public  and  public  justice  as  a  grand  jury 
de  faeU,  "The  de  facto  doctrine,  which  was 
Introduced  into  the  law  as  a  matter  of  policy 
and  necessity  to  protect  the  interests  of  the 
public  where  those  interests  were  involved  in 
the  official  acts  of  persons  exercising  the  du- 


f.  Ttmedesionoted, 

Under  North  GarolinA  Aot  1887.  chap.  669,  not 
piohlbitiDfr  tbe  revision  of  gvand  Jury  lists  more 
frequently  than  four  years,  a  challenge  for  having 
been  drawn  at  a  time  other  than  that  prescribed 
was  not  good.  State  v.  Durham  Fertiliaer  Go.  Ill 
N.  C.  668  (mo.  qii.). 

Under  N.  Y.  Laws  1861,  chap.  444,  providing  that 
the  county  Judge  shall  designate  the  term  atwhioh 
tbe  grand  Jury  shall  be  required,  an  Indictment  was 
valid  although  the  Judge  omitted  to  order  the  grand 
Jury  to  attend.  People  v.  Cyphers,  6  Park.  GMm. 
JRep.  066, 81 N.  Y.  873  (pL'abate.). 

Under  N.  Y.Code  Grim.  Proc.,  146,  which  was  a 
similar  statute,  it  was  held  tbat  the  grand  Jury  was 
organized  properly  under  the  statute.  People  v. 
Bugg,  06  N.  Y.  687  (mo.  qu.).1 

A  change  of  time  for  the  oouit  does  not  make  the 
grand  Jury  an  illegal  one,  and  under  fl.  G.  Gen. 
Btat.,  1 2866,  providing  that  no  irregularity  in  or- 
ganizing shall  be  sufflclent  to  set  aside  the  verdict, 
unless  party  is  prejudiced,  an  objection  should  be 
made  before  verdict.  State  y.  Jeffcoat,  86  8.  G.  114 
<mo.  ar.). 

A  clerical  misprision  as  to  the  date  of  organiza- 
tion may  be  corrected.  Aaron  v.  State,  87  Ala.  106 
(obj.).! 

VL  Reconvening, 

Indiotments  found  where  grand  Jury  is  recon- 
vened by  the  oourt  in  session,  are  valid.  State  v. 
MoBvoy,  9  B.  O.  808  (mo.  qu.):  Blanton  v.  State,  1 
Wash.  866  (mo.  qu.);  Reg.  v.  Holloway,  9  Gar.  ft  P. 
48:  Longv.  State,  46  Ind.  688  (mo.  qu.h  Slate  v. 
Beid,  80  Towa*  418  (mo.  new  tr.). 

Bven  if  some  of  those  not  reconvened  had  not 
acted  before,  the  same  will  be  vaUd.  FIndley  v« 
People,  1  Mich.  884  (pi.  abate.). 

VIL  Oourt. 

The  provisional  court  of  North  Garolina  bad 
power  to  indict  by  grand  Jury.  State  v.  Jarvis,  68 
N.  G.  666  (mo.  ar.). 

And  under  the  New  York  statute  authorizing 
the  oourt  of  oyer  and  terminer  to  be  held  twice 
annually,  and  as  often  as  the  Judge  shall  appoint, 
and  an  extra  court  to  be  appointed  by  the  gov- 
ernor, an  objection  that  there  were  two  grand 
Juries  in  the  same  county  at  the  same  time,  Is  iosuf- 
fldent    Allen  v.  People,  67  Barb.  888  (pL  abate.). 

Under  Mass.  Stat.  1880,  chap.  106,  substituting  su- 
perior court  for  the  court  ot  common  pleas,  tbe 
grand  jury  properly  belongs  to  the  superior  court* 
Gom.  V.  Bioh,  14  Gray,  386  (protest). 

VIII.  Speouatorm.^ 
Under  the  peculiar  statutory  provisions  of  some 
states  an  indictment  may  be  found  by  a  grand 
Jury  convened  at  a  special  term.  State  v.  Barnes, 
80  Mo.  418  (mo.  ar.;  adj.  term);  State  v.  Gardoza,  11 
fi.  G.  106  (mo.  ar.);  State  v.  Nash,  7  Iowa,  847;  People 
V,  Garabin,  14  Gal.  488  (otj.);  Young  v.  State.  8  How. 
(Miss.)  866  (obJ.X 
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And  after  a  plea' to  the  indictment  it  is  too  late 
to  object  that  the  grand  Jury  for  a  special  term 
was  not  properly  organized.  Brown  v.  State,  9 
Neb.lCT. 

Bnt  where  the  authority  for  the  special  session 
does  not  warrant  the  indictment  by  a  grand  Jury 
at  that  time  their  action  is  invalid.  Wilson  v.  State, 
IBlackf.  428;  Bales  v.  State, 68 Ala.  80. 

And  in  Dunn  v.  State,  8  Ark.  8tt,  86  Am.  Deo.  64 
(obj.),  it  was  held  that  where  a  grand  Jury  is  con- 
vened at  a  special  term  the  order  for  the  term 
must  be  complete  and  follow  the  statute. 

See  sabhead  .''Special  grand  fury;'^  infra, 

IX.  SpeeUU  grand  junh 

Under  the  statutory  provisions  of  most  states, 
the  oourt  is  authorized  to  order  a  special  grand 
Jury  to  be  summoned,  where  there  has  been  a  fail- 
ure to  draw  or  summon  a  regular  grand  jury* 
Newton  v.  State,  81  Fla.68(pL  abate.):  Hester  v. 
State  (Ala.)  June  14, 1804  (mo.  qu.);  Kemp  v.  State, 
89  Ala.  68  (obj.);  Robertson  v.  Gom.  (Va.)  Nov.  8, 
1894  (pL  abate.);  State  v.  MoGartey,  17  Minn.  76 
(ohal;  mo.  qu.). 

In  Arkansas  the  oourt  has  the  implied  oonstitu- 
tlonal  power  to  direct  such  a  one  to  be  summoned. 
Straughan  v.  State,  16  Ark.  87  (mo.  new  tr.;  mo.  ar.). 

Under  Minn.  Gen.  Stat.,  687,  providmg  challenge 
to  the  panel  for  certain  causes,  a  challenge  for 
other  causes  cannot  be  made  to  a  special  venire. 
State  V.  Gut,  18  Minn.  841  (ohaL). 

The  objection  tbat  the  special  venire  was  issued 
to  make  up  the  original  thirty-six,  instead  of  draw- 
ing from  the  original  venire  of  those  that  appeared, 
must  be  made  by  challenge  and  not  by  plea  in 
abatement  or  motion  to  quash.  State  v.  White,  17 
Tez.  848  (pL  abate.). 

A  special  grand  Jury  may  be  ordered  in  vacation. 
Holman  v.  State,  70  Oa.  166  (pL  alMite.):  Soodgraas 
V.  Gom.  88  Va.  679  (mo.  qu.);  State  v.  Marsh,  18  Kan. 
606  (mo.  qu.;  pL  abate.;  mo.  arrest). 

On  the  discharge  of  the  grand  Jury  a  special 
grand  Jury  may  be  impaneled  under  the  statutory 
provisions  of  the  several  states.  Shinn  v.  Com.  38 
Gratt.  869  (pL  abate.);  Drake  v.  State,  14  Neb.  685 
(obj.):  Freel  v.  State,  81  Ark.  818;  Bmpson  v.  Peo- 
ple, 78  Dl.  848  (obj.);  White  v.  People,  81  111.  888 
(obj.);  Charts  v.  Territory  (Ariz.)  Jan.  86, 1808.(chaL); 
Bdmonds  v.  State,  34  Ark.  780  (mo.  qu.). 

Under  the  oommon-law  power  of  the  court  to 
order  a  special  grand  Jury  tbe  same  has  been  held 
legaL   Stone  v.  People,  8  111.  886  (mo.  new  tr.). 

And  the  defendant  having  the  grand  Jury  set 
aside  and  obtaining  a  special  venire,  cannot  then 
complain  that  his  objection  to  the  original  grand 
Jury  should  not  have  been  sustained.  State  v« 
Grimes,  60  Minn.  128  rchal.). 

But  under  Miss.  Hutchinson  Code,  888,  art.  10, 1 8^ 
providing  that  a  speoial  venire  is  confined  to  cases 
where  none  of  the  regular  venire  are  present,  a 
plea  in  abatement  that  the  original  venire  was 
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ties  of  an  officer  without  being  a  lawful  offl 
cer,"  has  its  most  salutary  application  to  the 
acts  of  a  grand  Jury,  and  of  other  official  in- 
struments of  the  courts  which  constitute  judi- 
cial proceedings.  The  courts  are  supposed  to 
■elect  and  determine  the  qualifications  of  their 
subordinate  official  instruments  necessary  to 
the  administration  of  justice.  Their  acts  can- 
not be  questioned  without  seriously  affecting 
the  proceedings  of  the  courts,  and  the  conclu- 
■iyeness  of  their  judgments.  The  grand  jury 
In  question  was  summoned,  selected,  impan- 
eled and  sworn  for  the  September  term  of  the 
court,  and  held  its  session  and  did  business 
during  that  term.  There  is  no  question  but 
that  it  was  a  legal  grand  jury  throughout  the 


September  term.  On  the  last  day  of  that  tena 
this  same  body  adjourned,  with  the  court,  to 
the  first  day  of  the  October  term,  and  contin- 
ued its  unfinished  business.  It  is  contended 
that  this  body  hecBme  functus  officio  as  a  grand 
jury  on  and  after  the  fast  day  of  the  Septem- 
ber term.  It  was  recognized  by  the  court  as 
a  lawful  grand  jury,  and  the  court  receiTed 
the  indictments  found  by  it,  and  finally  dis- 
charged it  from  further  serylce,  and  ordered 
the  payment  of  its  fees.  The  legal  grand  jury 
of  the  September  term  simply  held  over  its 
term.  There  cannot  be  a  more  appropriate 
application  of  the  d$  faeto  doctrine  than  to 
such  a  body  as  a  grand  jury  de  faeto  while 
thus  holding  oyer  and  doing  business  in  the 


fyresent,  and  that  the  court  improperly  set  aside  the 
whole  panel,  is  a  good  plea.  Baker  y.  State,  28  Miss. 
SIS  (pL  abate.). 

In  Texas,  althouirh  the  court  cannot  order  a  new 
yenlre  after  the  grand  Jury  for  tbe  term  has  been 
discharged,  the  motion  to  set  aside  the  Indictment 
must  be  on  two  grounds  one  of  which  is  that  It 
was  not  found  by  at  least  twelve  grand  jurors,  and 
this  objection  does  not  appear  to  be  sustained  in 
this  case.    Newman  v.  State,  48  Tex.  626  (mo.  qu.). 

And  the  fact  that  three  of  the  grand  jurors  were 
disqualified  would  not  authorize  the  oourt  to  set 
aside  the  whole  panel  and  order  another.  State  v. 
Jacobs,  6  Tex.  00  (mo.  qu.). 

The  presumption  is  that  the  special  grand  jury 
was  yalld.  Macldn  ▼.  People,  116  III.  812  (mo.  new 
tr.);  State  ▼.  Oonnell,  40  Mo.  288  (obj.);  Dixon  ▼. 
State,  80  Ark.  166  (mo.  ar.);  State  y.  Dusenberry,  112 
Mo.  277  (mo.  new  tr.). 

The  number  of  grand  jurors  required  in  a  special 
grand  jury  is  not  less  than  six  under  Virginia  Code, 
section  8077,  and  this  is  held  not  to  violate  the  Fed- 
eral Oonstitution.  The  provision  as  to  due  process 
of  law  is  held  not  to  require  a  greater  number  of 
grand  jurors,  and  the  provision  requiring  a  pre- 
sentment or  Indictment  by  a  grand  jury  for  infa- 
mous crimes  leaves  the  number  of  grand  jurors  to 
be  determined  by  state  law.  Hausenfluck  v.  Ck>m. 
S6  Ya.  702  (mo.  qu.). 

It  should  k>e  observed  that  the  Fifth  Amendment 
of  the  Federal  Oonstitution  has  been  held  by  nu- 
merous decisions  of  the  federal  courts  to  have  no 
application  to  procedure  in  state  courts. 

An  indictment  found  by  such  a  special  grand 
jury  of  six  was  held  valid  in  Mesmer  v.  Ck>m.,  26 
Gratt.  076  (mo.  qu.). 

And  the  same  was  held  as  to  an  indictment  found 
by  a  special  grand  Jury  of  seven.  Lyles  v.  Oom.  88 
Va.  806  (mo.  qu.). 

A  presumption  that  an  indictment  was  found  by 
a  special  grand  Jury  under  common  law  was  held 
proper  in  Wilson  v.  People,  8  Oolo.  826  (mo.  ar.), 
where  nineteen  jurors  were  summoned  while  the 
oonstitution  limited  the  grand  Jury  to  twelve.  Tbe 
oourt  sustained  the  indictment  on  the  presumption 
that  only  twelve  acted  or  else  it  was  a  special  grand 
Jury. 

X.OaJtK 

a.  AJPfrmanoe, 

I  FOr  oath  to  officer,  see  stipra,  IV.,  b« 
In  Massachusetts  it  is  not  necessary  to  show  that 

those  affirming  had  conscientious  scruples  about 

taking  the  oath.   CX>m.  v.  Fisher,  7  Gray,  488  (mo. 

•r.);  Oom.  v.  Smith,  0  Mass.  107  (pi.  abate.). 
But  in  New  Jersey  it  was  originally  held  that  it 

was   necessary  to  show  thJs  or  the  indictment 

would  be  iavalkU   State  v.  Rookaf allow.  6  N.  J.  L. 

406  (mo.  arJ;  State  v.  Sharp,  cited  in  State  v.  Rock- 

afellow,  tupra:  State  v.  Fox.  0  N.  J.  L.  806  (mo. 

qu.):  State  v.  Harris,  7  K.  J.  L.  488  (mo.  oxiX 
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But  in  Bngeman  y.  State,  64  N.  J.  L.  247  (obj.),  tt 
was  held  that  these  two  latter  cases  were  removed 
to  the  supreme  oourt  by  certiorari  and  motion  to 
quash  was  made  before  triaL  Since  then  N.  J. 
Orlm.  Code,  I  68,  provides  that  objection  to  the  in- 
dictment for  form  or  substance  shall  be  by  demur- 
rer or  motion  to  quash  before  the  jury  are  awora 
and  not  after,  and  an  objection  to  affirmanoe  not 
made  as  so  provided  will  not  avalL 

In  0  Car.  k  P.  78,  before  Alderson,  B^  when  the 
grand  jury  was  called  and  a  Quaker  affirmed,  tbe 
court  directed  that  all  indictments  should  oom- 
menoe:  '*The  jury  for  our  Lady  the  Queen  upon 
their  oath  and  affirmance**  present. 

Three  and  Four  Wm.  chap.  40, 1  1,  provides  that 
Quakers  and  Moravians  may  affirm  where  an  oath 
is  required* 

\k  JFbrni. 

Where  it  is  shown  that  the  grand  jury  was  duly 
sworn  it  will  be  presumed  that  the  proper  oath  was 
administered.  Williams  v.  People,  64  IIL4SScnio. 
ar.;  mo.  new  tr.);  Potsdamer  v.  State,  17  Fla.  806 
(mo.  new  tr.);  Brown  v.  State,  10  Ark.  007  (mo.  new 
tr.);  Lumpkin  v.  State,  68  Ala.  66  (mo.  qu.>;  Thoma- 
son  v.  State,  2  Tex.  App.  660  (pL  abate.);  State  y. 
Weaver,  104  N.  0. 758  (mo.  ar.). 

And  the  same  was  held  in  Parker  v.  People,  4  L. 
B.  A.  806,  IS  Oolo.  166  (obj.)  on  the  ground  that  ob- 
jections cainnot  be  made  in  the  supreme  court  for 
the  first  time. 

And  the  same  was  held  in  Battle  v.  State,  64  Ala. 
86  (mo.  ar.)  and  in  State  v.  Watson,  81  La.  Ann.  878 
(obj.),  on  the  ground  that  such  objection  must  be 
made  before  a  plea  of  not  guilty. 

And  the  same  was  held  in  Clhase  v.  State,  46  Miss. 
688  (pl.  abate.)  under  Miss.  Code  1887,  art.  181,  p.  400, 
providing  that  no  objection,  except  to  the  array 
for  fraud,  is  now  avaiiable. 

And  that  the  form  of  oath  is  not  shown  by  the 
record,  cannot  be  questioned  by  motion  to  quash. 
Stout  V.  State,  OBInd.  160  (ma  qu.). 

Or  by  a  plea  in  abatement  Smith  v.  State,  28 
Miss.  728  (pL  abate.). 

So  it  will  be  presumed  that  the  proper  oath  was 
administered  when  tbe  record  is  *^ho  were—,**  and 
charged  by  the  court  as  directed  by  law.  Oom.  v. 
PuUan,  8  Bush,  47  (mo.  set  aside). 

The  form  of  oath  was  changed  by  Indiana  Acts 
1866,  p.  166.  and  objection  thereafter  that  the  former 
oath  was  not  administered  is  without  force.  Bond 
V.  State,  62  Ind.  457  (mo.  ar.). 

Under  Texas  Crim.  Code,  art  488,  providing  two 
grounds  only  for  setting  aside  an  indiotment,  and 
article  487,  providing  three  grounds  for  substance, 
one  accused  of  crime  cannot  question  the  form  of 
oath,  as  it  is  not  so  provided.  West  v.  State,  6  Tex. 
App.  485  (mo.  qu.). 

The  indictment  need  not  state  when  and  where 
the  oath  was  administered.  Yaugha  y.  State,  41 
Mo.  680  (mo.  new  tr.1. 


1894. 


State,  m  rd.  Dunr ,  t.  Ko 


789 


October  tenn  of  the  court  Tbis  doctrine,  in 
its  application  to  public  officers  and  their  acts, 
is  wdl  understood.  lis  history,  object,  and 
uses  are  exhaustively  treated  in  the  leading 
case  of  Slate  ▼.  CarroU,  88  Conn.  449,  9  Am. 
Rep.  409.  In  People  v.  Petrea,  92  N.  T.  128, 
an  indictment  for  grand  larceny  was  found  bv 
a  grand  jury  drawn  under  a  void  statute.  It 
was  insistea,  on  behalf  of  the  defendant,  that 
the  grand  jury  was  not  a  lawful  one,  or 
within  the  requirement  of  the  constitution. 
On  behalf  of  the  people  it  was  contended 
"that  it  is  sufScient  to  maintain  the  au- 
thority of  the  grand  jury  to  investigate  crim- 
inal chai'ges  and  find  indictments,  valid  in 
their  nature,  that  the  body  acted  under  the 


color  of  lawful  authority."  The  following 
cases  are  cited  to  this  principle:  Putple  v. 
Dolan,  6  Hun,  282;  Doian  ▼.  People,  Id.  498, 
04  N.  T.  486;  Oarpenter  t.  PttopU,  04  N.  Y. 
488;  Thompeon  ▼.  People,  •  Hun,  186;  People 
V.  JeweU,  8  Wend.  814;  Ow  t.  People,  80  N. 
Y.  500;  Friery  t.  People,  2  Keyes,  450;  Fer- 
rie  V,  People,  81  How.  Pr.  146.  The  court 
said:  "The  objection  to  the  constitution  of 
the  grand  jury  which  found  the  indictment 
lies  solely  in  the  fact  that  they  were  drawn 
under  the  provisions  of  a  void  statute,  etc. 
In  all  other  respects  the  proceedings  were  reg- 
ular. The  jurors  were  drawn  by  the  proper 
ofSoer;  they  were- regularly  summoned  and 
retained  by  the  sheriff;  they  were  recognized. 


And  that  the  grand  jucy  was  not  sworn  to  Inquire 
of  offenses  in  the  county  attached  for  judicial  pur- 
poses, will  not  Invalidate.  Wau-koD-cliaw-neek- 
kaw  y.  United  States,  1  Morris  (Iowa)  3r2  (obj.). 

That  an  Indictment  was  made  on  ^*thefr  oath"  and 
not  on  their  several  oaths  will  not  Invalidate. 
Com.  T.  Johnson,  Thaoher,  Grim.  Gas.  284  (dem.). 

Bo  an  objection  that  It  was  upon  the  oaths  and 
not  upon  the  oath  of  the  ^rand  Jurois  will  not  avoid 
the  Indictment.  State  v.  Norton.  S8  N.  J.  L.  88  (mo. 
qu.);  Com.  v.  Sholes.  18  Allen,  554  (mo.  qu.). 

So  an  indictment  reoitlnff  **swom**  Instead  of 
**upon  their  oatlis**  IssulBoient.  Byam  v.  State.  17 
Wis.  145  (mo.  ar.). 

Bat  If  the  record  purporCa  to  state  the  oath.  It 
must  conform  substantially  to  the  statute.  Davis 
V.  State,54  Ala.  88  (obj.). 

The  oath  In  Ktaig  v.  Barl  of  Shaftesbury,  8  How. 
BtTr.  750, was  substantially  that  they  should  inquire 
and  present  matters  given  them  In  charge  touching 
this  present  service,  and  that  they  should  keep 
their  doings  secret,  and  act  without  fear  or  favor, 
and  prebent  the  truth. 

o.  ObjectUn^  that  the  grand  jury  woe  not  sworn. 

The  fact  that  the  grand  jurors  were  sworn 
must  afBrmatively  appear  from  the  record  or  the 
Indictment  will  be  Invalid.  Foster  v.  State,  81 
Miss.  421  (obj.);  Abram  v.  State,  26  Miss.  580  (mo. 
new  tr.1;  Cody  v.  State.  8  How.  (Miss.)  27  (obj.); 
State  V.  McAllister,  26  Me.  874  (mo.  ar.);  Roe  v. 
State  (Ala.)  June  12,  1887  (obj.);  Clyncard's  Gase, 
Cro.  Eliz.654(obj.). 

The  want  of  the  words  ^  onenxti  A  jwralC*  was 
held  not  fatal  on  motion  to  quash,  in  King  v. 
Oakes,  1  Keb.  KH.,  on  the  ground  that  those  words 
were  'intended  at  Tryals  at  Nisi  prlus  not  Injn- 
dictments.** 

But  in  King  v.  CuUye,  2  Keb.  867,  the  decision  was 
fa%x  the  contrary.  See  also  infra,  heading  **Thtn 
and  iherey 

And  where  the  indictment  does  not  show  they 
were  chosen,  impaneled,  and  sworn  for  the  county 
although  It  says  **on  their  oath  do  present*'  it  was 
InsulBcient.  Territory  v.  SevaiUee,  1 N.  M.  110  (mo. 
ar.). 

And  in  Pennsylvania  v.  Bell,  Add.  Rep.  156,1  Am. 
Dec.  20S.  it  was  said  that  Indictments  have  been 
quashed  for  not  stating  that  the  grand  jury  in- 
quired on  their  oath. 

In  State  v.  Creight,  1  Brev.  160, 2  Am.  Dec.  656 
(mo.  ar.).  it  was  held  that  the  indictment  might  be 
amended  in  the  caption  at  any  time  to  show  that 
it  was  **upon  their  oaths*^  if  the  minutes  showed 
that  fact. 

And  in  Kneeland  ▼.  State,  68  Ga.  641  (pi.  abate.), 
it  was  said  that  the  failure  to  show  the  grand  jury 
was  sworn  In  record,  transmitted  from  one  court 
to  another,  might  be  amended  if  possible. 

But  in  State  v.  Fields,  Peck  (Tenn.)  140  (obj.),  it 
was  held  that  the  judge  cannot  from  memory,  six 
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months  after  his  term  has  ended,amend  the  record 
to  show  that  the  grand  jury  was  sworn. 

However  In  State  v.  Long,  1  Humph.  886  (mo.  ar.; 
mo.  new  tr.).  It  was  held  that  an  Indictment  is  suf- 
ficient If  it  appears  in  the  body  thereof  that  the 
grand  jury  was  duly  sworn  although  It  does  not 
so  appear  In  the  caption. 

And  in  State  v.  Davidson,  2  Ooldw.  184,  where  the 
record  did  not  show  that  the  grand  jury  were 
sworn  and  had  other  defects  which  rendered  It  in- 
valid,  the  court  under  Tenn.  Oode,  1 5242.  providing 
that  a  new  trial  or  a  motion  In  arrest  sfaAll  not  be 
granted  for  any  of  the  following  causes,  con- 
strued it  to  read  for  any  one  of  the  following 
causes,  and  If  more  than  one  exists  a  notion  lo 
arrest  would  be  allowed. 

If  the  record  shows  that  the  grand  jnrors  were 
sworn  It  will  be  sulBclent.  Beavers  v.  State,  68  Ind. 
580  (mo.  ar.);  State  v.  Peterson,  2  La.  Ann.  021  (mo. 
ar.;  mo.  newtr.;  mo.qu.);  Bailey  v.  State,  80  Ind. 
438  (mo.  new  tr.;  mo.  ar.):  Walter  v .  State,  106  Ind. 
680  (mo.  qu.):  Stone  v.  State,  80  Ind.  115  (mo.  qu  ); 
State  V.  Loving,  16  Tex.  558;  Jeffries  v.  Gone,  12 
Allen,  145  (mo.  ar.);  Lambert  v.  People,  84 IIL  App. 
687  (mo.  ar.;  mo.  new  tr.>. 

And  it  will  be  presumed  that  the  statute  was  ob- 
served when  the  record  i^ecites  that  they  were  duly 
sworn  and  the  grand  jury  were  present  In  court 
and  the  oath  was  read  to  them  and  no  objection 
was  made.  People  v.  Rose,  52  Hun,  38  (mo.  set 
aside). 

And  the  record  of  each  term  need  not  show  the 
swearing  of  the  jury  at  a  prior  term,  to  serve  dur- 
ing the  year.    Turns  v.  Cone.  6  Met.  224  (obj.). 

In  Long  V.  State,  46  Ind.  682  (mo.  qu.;  mo.  ar.),  it 
was  held  that  it  will  be  presumed  that  the  grand 
jury  was  sworn  after  an  indictment  and  nothljag  to 
the  contrary  appears  from  the  record. 

And  in  Bird  v.  State,  63  Ga.  602  (pi.  abate.),  where 
(he  record  showed  duly  "*  impaneled,**  It  is  Im- 
ported that  they  were  sworn. 

And  an  -  indictment  showing  that  the  grand 
Jurors  were  duly  sworn,  upon  their  oaths  present, 
or  sv7om  in  and  for  the  county,  will  be  suflSotent. 
Cornelius  v.  State,  12  Ark.  782  (mo.  newtr.);  Lowell 
V.  State.  46  Ind.  550  (mo.  qu.);  Byrd  v.  State.  1  How. 
(Miss.)  168  (dem.);  McClure  v.  State,  1  Yerg.  206  (ma 
new  tr.). 

But  in  Lyman  v.  People,  7  ni.  App.  845  (obj.).  It 
was  held  that  the  recitals  In  the  indictment  could 
not  supply  the  omission  from  the  record. 

Under  N.  Y.  Penal  Code,  1 276,  requiring  only  the 
statement  in  the  indictment  that  the  grand  jury  of 
that  county,  accuse  the  defendant  of  the  crime  al- 
leged therein,  the  Indictment  need  not  show  that 
the  grand  jury  was  sworn.  People  t.  Reavey,  88 
Hun.  418  (obj.). 

And  under  Ala.  Code  1876,  f  4880,  providing  that 
no  objection  can  be  taken  to  an  indictment  In  the 
formation  of  the  grand  jury  except  that  the  jurors 
were  not  drawn  In  the  presence  of  the  officer,  an 
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impaneled  and  Bwom  as  grand  lurora  by  the 
court,  and  as  grand  jurors  they  found  the  in- 
dictment; anoT  moreover,  they  were  good  and 
lawful  men,  duly  qualified  to  sit  as  grand 
lurors.  .  .  .  The  grand  Jury,  although  not  se- 
Jecte4  In  pursuance  of  a  yalid  law,  were  se- 
lected under  color  of  law  and  semblance  of 
legal  authority.  ...  An  indictment  was 
found  by  a  body  drawn,  summoned,  and  sworn 
as  a  grand  jury,  before  a  competent  court,  and 
composed  of  good  and  lawful  men.  The  jury 
which  found  the  indictment  was  a  de  facto 
Jury,  selected  and  organized  under  the  forms 
of  Taw."  I  cite  largely  from  Judffe  Andrews' 
opinion,  because  it  is  in  every  respect  applica- 
ble to  the  present  case.  In  Feople  y .  Fitzpatrick, 


66  How.  Pr.  14,  the  indictment  was  found  un- 
der a  law  void  because  unconstitutional.  The 
above  language  in  the  Pietrea  €ku$  was  ap- 
proved by  the  two  Judges,  and  the  indictment 
was  held  good  and  valid,  because  found  by  a 
grand  Jury  de  fcwio.    *'The  grand  Jurors  are 

Eublic  officers'^  (Jacob's  Law  Diet ;  Tomlins' 
AW  Diet. ;  7  BacoD,  Abr.  title  Office  and  Offi- 
eert),  and  they  are  therefore  within  the  com- 
mon doctrine,  and  their  acts  should  be  held 
valid,  as  those  of  any  other  officer  de  facto. 
In  People  v.  Dolan,  eupra,  it  was  not  known 
how  or  by  whom  the  names  of  the  persona 
summoned,  sworn,  and  acting  as  grand  jurors 
were  drawn.  The  court  said:  "It  is  suffi- 
cient to  maintain  the  authority  of  the  grand 
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objection  that  the  record  does  not  show  that  the 
yrand  jurors  were  sworn  cannot  avail.  Harrlnff- 
ton  V.  State,  88  Ala.  9  (mo.  ar.). 

d.  Time  and  penonadminietehng. 

Hie  recital  In  the  reoord  that  the  grand  Jury  was 
«wom  Imports  that  the  oath  was  administered  by 
the  proper  officer.    Brown  v.  State,  74  Ala.  478. 

And  an  objection  to  nesrative  this  fact  must  be 
•pedflc.    Allen  V.  People,  77  111.  484  (mo.  qu.). 

And  In  State  v.  Chandler,  45 La.  Ann.  49  (mo.  qu.). 
It  was  held  that  the  court  erred  In  quashing  an  In- 
dlotmeut  where  the  oath  was  administered  by  the 
clerk  of  the  court,  and  not  in  the  presence  of  the 
Judtre. 

The  same  was  held  in  Oom.  v.  Sanborn,  116  Mass. 
61  (pi.  abate.),  on  the  mround  that  the  statute  was 
directory.  The  objection  was  also  based  on  omis- 
sion to  charge  a  part  of  the  Jury. 

Where  the  Jurors  are  not  all  sworn  at  the  same 
time  it  will  not  invalidate.  Com.  v.  Sanborn,  supra; 
Wadlln*8  Case,  11  Mass.  Itt  (ObJ.);  Price  v.  State,  12 
Tez.  210  (mo.  qu.). 

And  In  Findley  v.  People,  1  Mich.  234  (pi.  abate.), 
the  same  was  said  to  be  the  rule,  but  was  not  the 
questiob  Involved. 

80  under  Ala.  Code,  8  8601,  an  objection  on  the 
ground  that  they  were  not  sworn,  cannot  be  made 
In  the  supreme  court  for  the  tirst  tlm&  Floyd  v. 
State,  80  Ala.  611  (obj.). 

And  to  the  same  effect,  HoUoway  v.  State,  68  Ind. 
664  (mo.  new  tr.;  mo.  ar.;  mo.  qu.);  Alley  v.  State, 
82  Ind.  476  (mo.  qu.). 

And  after  a  plea  of  not  guilty  it  Is  too  late  to  ob- 
ject that  the  grand  Jurors  were  not  sworn.  Peo- 
pled. Qrlffln,  2  Barb.  427  (obJ.  ev.);  State  v.  Small- 
wood,  68  Mo.  102;  State  v.  Gltf  ton,  78  Mo.  480. 

And  In  State  v.  Lassley,  7  Port  (Ala.)  626  (mo.  ar.), 
it  was  held  that  objection  that  the  grand  Jurors 
were  not  sworn,  must  tie  made  by  plea  and  not  by 
motion  In  arrest,  where  the  reoord  shows  that  they 
were  sworn. 

e.  Then  and  there. 

The  omission  of  the  words  **  then  and  there**  In 
stating  that  the  grand  Jurors  were  sworn  will  not 
invalidate  the  indictment  or  record,  unless  it 
be  an  indictment  by  an  inferior  court,  and  trial  by 
a  superior  court  WoodsldeB  v.  State,  2  How. 
(Miss.)  666  (obJ.);  Beauchamp  v.  State,  6  Blaokf.  200 
(obj.):  State  v.  Price,  11 N.  J.  L.  160  (obj.);  Groeson 
V.  State,  6  How.  (Miss.)  88  (obj.). 

But  in  People  v.  Guernsey.  8  Johns.  Oas.  286  (roo. 
ar.),  which  was  a  case  at  oyer  and  terminer  of  C. 
county  on  an  Indictment  found  at  the  general  ses- 
sions of  the  peace.  It  was  held  that  the  omission  of 
the'words  **  then  and  there  ^  was  fatal. 

This  case  was  based  on  King  v.  Tumlth,  1  Mod. 
King  V.  VTenoh,  2  Eeb.  688,  and  Anonymous, 
I  Tent.  60L  and  Bex.  v.  Morris,  2  Strange,  001, 
and  refers  to  Anonymous,  12  Mod.  80,  and  fiOflL 
87  L.  R.  A. 


But  King  V.  Tumlth,  1  Mod.  28,  Mich.  Term,  a 
Oar.  IL  B.  B.  quashed  the  indictment  because  It 
did  not  contain  '*ad  tunc  et  itHdem  onerati  ctjuratL** 
This  was  an  Indictment  for  carrying  on  a  trade  at 
Hereford. 

2  Keble,  668,  is  oalled  King  v.  French,  lOeh. 
Term,  21  Oar.  IL  B.  R.  and  the  indictment  was 
agreed  ill  and  was  quashed  because  It  said  ^  onerati 
A  jwratV*  but  not  '''ad  tunc  A.  ibidem.**  The  in- 
dictment was  for  carrying  on  trade  at  Hereford. 

And  '* Anonymous,**  1  Tent  60,  was  at  Hill.  21  * 
22  Oar.  IL  B.  R.  and  the  indictment  was  quashed 
because  it  was  "per  wacramtnlLum  dvodecim^  etc,** 
and  not  ^  jurat  &  (meral^  The  derk  of  the  crown 
office  informed  the  court  that  it  must  be  also  "  ad 
tune  &  ibidem /urot** 

This  may  have  been  the  case  (it  certainly  was 
similar  to  the  case)  of  King  v.  Qreenway,  2  Keli. 
6ia  HUL  21  &  22  Oar.  IL  B.  E.  which  reports  the  in. 
dictment  quashed  l>ecause  it  said  ^^omtoI  ^ 
jurat''  and  not "  ad  tune  A  ibidem.** 

Kmg  V.  Tumlth  is  supposed  to  be  "  Anonymoua,** 
1  Tent.  61,  Mich.  21  Oar.  n.  B.  B.,  where  the  In- 
dictment was  held  insufficient  because  it  was 
**8uper  taeramentum  euum**  and  not  ^  ad  tunc  ^ 
ibUlem  jurats 

It  will  be  thus  seen  that  while  the  reports  and  the 
reasons  given  m  the  above  oases  reUed  upon  are 
somewhat  oonflicting  and  impair  their  authority, 
that  the  words  "  ad  tunoA  ibidem  **  are  held  neoe^ 
sary  in  each  case. 

People  V.  Guernsey,  supra,  also  relies  upon  King 
V.  Morris,  Fitzg.  266,  also  reported  2  Strange,  00]« 
where  the  caption  was  **iiirat  pro,  eta.,**  omitting 
**  ad  tunc  and  ibid.** 

But  in  England  the  caption  was  the  reoord  and 
if  made  out  in  inferior  courts  was  transmitted 
with  the  indictment  to  the  superior  court  and 
was  an  important  reoord. 

In  **  Anonymous,**  12  Mod.  602,  no  attention  was 
paid  to  a  motion  to  quash  because  of  the  omis- 
sion of  ^iural  and  onerai  ad  time  and  ibidem.** 
The  remark  was  made  that  in  case  of  nuisance, 
riot,  etc,  it  was  not  useful  to  quash  on  motion. 

But  in  Anonymous,  12  Mod.  80,  the  want  of  the 
words ''  ad  tune  et  ibid  impaneUat  **  was  held  fatal. 
The  indictment  was  quashed  nisi  with  the  state- 
ment that**retumat**  will  not  supply  the  omis- 
sion. 

In  this  note  matters  in  regard  to  **  Present- 
ments **  by  grand  juries;  '*  Qualification  of  grand 
Jurors;**  **01ass  from  which  they  are  taken,**  ex- 
cept in  subhead  ''  Bzcusing  and  Completing:'* 
**Becord,**  except  as  to  **Oath  **  of  grand  Jurors,— 
are  not  mtended  to  be  Included,  and  presumptions 
arising  from  indorsehients  of  **  true  bill  **  are  also 
omitted. 

As  to  the  number  of  Jurors  required  or  allowed 
to  act  in  making  an  indiotmentt  see  note  to  State 
v.Belveiaowa)  post,  841  LT. 
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lury  to  ioTestigate  criminal  charges  and  find 
Indictments  valid  in  their  nature,  and  that  the 
body  acted  undercolor  of  lawful  authority." 
in  Jxe  Gannon,  69  Cal.  541,  the  grand  jury  or- 
ganized in  July,  1885,  held  over,  and  was  not 
-dissolyed  by  the  court,  until  March,  1886.  not- 
withstanding a  new  grand  Jury  had  been  se- 
lected and  returned  in  January,  1886.  A  wit- 
ness refused  to  testify  before  this  old  grand 
Jury,  on  the  ground  that  it  was  not  a  legal 
grand  Jury.  He  was  imprisoned  for  contempt, 
and  was  seeking  his  discharge  by  habeas  cor- 
pus. The  court  said:  *'A8  an  organized 
frand  lury,  it  would  be  competent  to  act  un- 
er  color  of  active  authority.  Having  been 
appoints  J  to  office,  and  having  taken  the  oath 
of  office,  the  individual  members  are  officers 
of  the  court,  not  only  de  jure,  but  de  facto; 
«nd  their  acts  are  valid  so  far  as  the  public 
rights  are  concerned,  although  the  title  under 
which  they  performed  those  acts  may  be  ques- 
tionable. An  indictment  found  hy  tide  facto 
4jand  Jury  is  as  regular  as  one  found  by  a  (2d 
^regrana  Jury.*'  In  Bb  parte  Haymond,  91 
Cal.  545,  a  witness  refus^  to  testify  before 
the  grand  jury  on  the  ground  that  it  was  not 
a  legal  grand  jury,  and  sought  to  be  discharged 
from  imprisonment  on  habeas  corpus.  The 
court  said:  "Without  passing  upon  the  ques- 
tion whether  the  grand  jury  before  whom  the 
X>elitioner  was  summoned  to  appear  was  im- 
paneled in  accordance  with  the  provisions  of 
the  law  relating  to  the  subject,  it  Is  sufficient 
for  us  to  say  that  such  body  has  certainly  a 
'de  facto  existence."  In  Dolan  v.  People,  64  N. 
T.  485,  and  in  (hrpenter  v.  PeopU,  Id.  483,  the 
legality  of  the  jury  was  challenged  because 
illegally  drawn  by  a  commission  under  an  un- 
oonstitutional  statute,  and  the  proceedings 
were  sustained  on  the  ground  of  defactooSicers. 
In  Sfate  v.  Belvel  (Iowa)  56  N.  W.  Rep.  545,  post, 
^6,  it  is  held  that  a  grand  jury  composed  of 
an  improper  number  may  find  a  valid  indict- 
ment. In  Ex  parte  Springer,  1  Utah,  914,  the 
indictment  was  for  a  capital  offense,  and  the 
4>ourt  said:    "The  fact  that  the  grand  Jury 


which  found  the  indictment  was  illegal  will 
not  be  considered  upon  the  hearing  of  habeas 
corpus,  as  we  conceive  that  we  should  stand 
upon  the  Indictment  In  reason  and  by  anal- 
og a  person  under  an  indictment  seeking  his 
discharge  on  habeas  corpus  has  the  same  right 
to  allege  that  the  Judge  or  the  clerk  of  the 
court  is  not  lawfully  judge  or  clerk  as  that  the 
grand  jury  is  not  a  legal  grand  Jury.  The 
several  members  of  the  grand  Jury  are  officers 
of  the  court,  as  we  have  seen,  and  their  acta 
should  be  protected  by  the  same  principle  that 
they  are  de  facto  Jurors."  In  Be  Burke,  76  Wis. 
857,  it  was  alleged  that  there  was  no  office  of 

iudee  to  be  filled  by  the  incumbent,  but  it  was 
lela  that  the  incumbent  was  judge  de  facto. 
It  would  put  an  end  to  judicial  proceedings  if 
the  legal  title  and  qualifications  of  all  judicial 
officers  could  be  contested  in  collateral  pro- 
ceedings at  the  instance  of  aggrieved  parties. 
This  is  a  very  important  question,  and  a  new 
one  in  this  court.  We  have  cited  all  the  cases 
at  hand,  and  from  the  high  character  of  the 
courts  they  ought  to  be  considered  not  only 
satisfactory,  but  sufficient,  especially  when 
based  upon  such  cogent  and  conclusive  rea- 
sons. We  hold,  therefore,  that  the  indict- 
ments found  against  the  defendants  are  not 
void,  but  good  and  valid  indictments,  so  far 
as  this  collateral  proce^ing  is  concerned,  be- 
cause found  by  a  grand  Jury  acting  under 
color  of  lawful  authority,  and  a  good  and  suf- 
ficient grand  jury  de  facto.  It  follows,  also, 
that  the  municipal  court  of  Milwaukee  had 

iurisdiction  to  issue  the  writ  by  which  the  de- 
endants  were  arrested,  and  the  commitments 
upon  which  they  were  imprisoned,  and  there- 
fore the  judge  of  the  circuit  court  had  no  cog- 
nizance of  the  cases  to  discharge  the  defend- 
ants. 

The  orders  qf  the  judge  of  the  Circuit  (hurt 
discharging  the  dtfendants  are  reversed,  and  the 
cause  remanded,  with  direction  to  remand  the 
defendants  to  the  custody  of  the  sheriff  of 
Milwaukee  county. 
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William  LONG  et  at.,  Appis., 

J. 

George  HESS  et  aL 

054111.488.) 

t.  An  aBst^rniiient  of  eroM-errors  Is  es- 
sential to  the  review  on  plaintiff's  appeal  of  a 
denial  of  defendant's  motion  to  suppress  a  de- 
position. 

4B.  A  provision  of  an  antennptial  eon- 
tract  that,  as  regards  the  worldly  suocefs  and 
substanoe  of  the  parties,  the  bride  airrees  to  re- 
oeive  the  groom  to  live  at  her  houM,  does  not 
make  the  contraot  applicable  to  the  future  ac- 
quisitions of  the  parties,  espeolally  those  after 

KOTS.— For  the  extraterritorial  effect  of  the 
adoption  of  ohildren  on  the  right  to  Inherit  prop- 
-erty,  see  note  on  the  legal  status  of  adopted  chll- 
-dren  with  the  ease  of  Warren  f.  Presoott  (Me.;  17 
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emigrating  from  their  then  resldenoe  and  makins 
their  permanent  domicUln  a  foreign  oonntry. 

8.  An  antennptlal  contract  made  In  a 
fbrmkgn  conntryt  hy  which  the  children  of  • 
former  marriage  of  the  wife  are  adopted  by  the 
hiuband  and  the  property  settled  upon  them 
and  the  children  uf  the  marriage,  approved  by 
the  oourts.  Is  not  applicable  to  real  property  *ao- 
qulred  by  the  husband  In  Illinois  after  his  emi- 
gration to  this  country,  so  as  to  prevent  his  dis- 
position thereof  by  deed  or  wllL 

4.  An  antennptlal  contract  made  In  a 
farel^n  conntryt  by  which  children 
of  a  former  marrUiflre  of  the  wife 
were  adopted  as  heirs  of  the  husband,  will 
not  prevent  disposition  of  real  property  sub- 
sequently acquired  in  lUiools  after  his  emigra- 
tion thereto,  although  such  children  are  infants 
at  the  time  of  such  emigration  incapable  of  con- 
senting to  a  change  of  domicil,  or  waiving  any 
rights,  as.  If  they  acquire  the  status  of  heirs* 
their  inheritance  must  be  in  accordance  with  the 
laws  of  lUinois,  by  which  the  husband  has  an  ab* 
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■olute  right  to  dispone  of  hli  property  by  will  to 
iho  ezoladoD  of  natural  or  adopted  ohUdren. 

(January  1ft,  180S.) 

APPEAL  b^  plaintiffs  from  a  Judgment  o^ 
tbe  Circuit  Court  for  La  Salle  County  in 
favor  of  defeodants  in  an  action  brought  to 
set  aside  tbe  will  of  Jacob  Hess,  deceased, 
and  to  establish  an  interest  in  his  estate.  Af- 
fimad,  ^^^ . 

Statement  by  Bailey*  J.: 

This  was  a  bill  in  chancery,  brought  by 
William  Long  and  Catherine  Oleim  against 
George  Hess,  Louis  Hess,  Henry  Hess,  and 
Hary  Kopf,  the  children,  Christina  Hess,  the 
widow,  and  Louis  Hess,  the  executor  of  Ja- 
4x>b  Hess,  deceased,  to  set  aside  the  will  of 
Jacob  Hess,  and  to  declare  a  trust  in  faTor 
of  the  complainants  in  two  sixths  of  the  es- 
tate of  the  testator.  Jacob  Hess  died  Mardi 
89,  1891,  in  LaSalle  county,  where  he  had 
liyed  for  many  years,  leaying  an  estate  con- 
sisting almost  exclusiyely  of  lands  situate 
in  that  county,  and  leaying  a  last  will  by 
which  he  gaye  his  entire  estate  to  his  widow 
for  life,  and  after  proyiding  for  the  payment 
of  $100  each  to  the  complainants  diyided  the 
remainder  among  his  four  children  above 
named. 

Jacob  Hess  and  Christina,  his  wife,  were 
both  natives  of  the  Grand  Duchy  of  Hesse, 
now  a  part  of  the  German  empire.  Prior  to 
their  marriage  in  1846,  Christina  Hess  was 
the  widow  of  Bernhardt  Lang,  then  lately 
deceased,  and  the  complainants  are  her  chil- 
dren by  her  former  marriage.  She  was  then 
the  owner  of  a  small  amount  of  property, 
consisting  of  a  dwelling  house  and  certain 
small  tracts  of  land,  but  the  amount  and 
▼alue  of  her  property  are  not  clearly  shown 
by  the  evidence.  Jacob  Hess  was  at  the  same 
time  the  owner  of  a  tract  of  land  of  the  value 
of  850  florins,  and  of  150  florins  in  cash. 
Jacob  Hess  and  Christina  Lang  being  about  to 
be  married,  the  following  ante- nuptial  con- 
tract, as  is  claimed,  was  executea  between 
them : 

''Enow  all  men  by  these  presents,  that,  on 
the  day  hereinafter  written,  a  true  and  ir- 
revocaole  marriage  contract  has  been  agreed 
upon  and  concluded  between  Jakob  Hess, 
single,  lawful  son  of  Adam  Hess,  citizen  and 
baker  of  Beerfelden,  deceased,  as  bridegroom, 
party  of  the  firRt  part,  and  Christina  Lang, 
widow,  of  Beerfelden,  as  bride,  party  of  the 
second  part,  as  follows,  to  wit:  .The  said 
parties  have  resolved  to  take  one  another  as 
husband  and  wife,  to  remain  in  joy  and  sor- 
row until  death  shall  separate  them,  and  to 
have  their  marriage  solemnized  in  the  near 
future  by  a  priest.  As  regards  their  worldly 
success  and  subsistence,  the  bride  agrees  to 
receive  the  groom  to  live  at  her  house.  The 
groom  brings  into  tbe  marriage  that  piece  of 
land  situated  at  Unter  Beerfelden  (district 
of  Hetzbach),  described  at  page  80.  144,  N. 
876.  4  1815  Elftr.,  and  valued  at  850  florins, 
also  in  cash  150  florins,  in  words  one  hundred 
and  fifty  florins.  It  is  further  agreed  that  the 
two  children  of  the  bride  of  her  first  mar- 
riage shall  have  an  advancement  of  100  flor- 
ins, in  words  one  hundred  florins,  with  the 
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understanding  that  in  case  of  the  death  of 
one  of  the  said  children  the  surviving  child 
is  to  inherit  the  whole  of  the  said  advance- 
ment. As  to  everything  else  the  said  two- 
children  of  the  first  marriage  and  those  to 
be  begotten  in  this  marriage  shall  inherit 
equally,  share  and  share  alike.  In  all  other 
cases,  not  especially  enumerated  herein,  the 
contracting  parties  subject  themselves  to  the 
general  laws  of  Germany,  especially  the  rolea- 
and  customs  of  the  country. 
''Beerfelden,  May  11,  1846. 

"Jakob  Hess,  Groom. 
"Anna  Christina  Lang,  Bride^^ 
"Eva  Christina  Hess,  Widow. 
"Andreas  Schmahl. 
"Authenticated,  Newer,  Mayor." 

It  is  further  claimed  that,  for  the  purpose- 
of  obtaining  a  more  full  confirmation  and 
validation  of  this  contract,  it  was  presented 
to  a  local  court  having  jurisdiction  of  mat- 
ters concerning  matrimonial  contracts,  th» 
rights  of  children,  matters  of  probate,  etc., 
and  that  the  following  is  a  transcript  of  the 
record  of  the  proceedings  of  that  court  in  re- 
lation thereto : 

"Brf.,  Julys.  1846. 

"  Upon  inspection  of  the  files  1-5,  and  the 
production  of  the  marriage  certificate,  it  is, 
upon  application  of  Jakob  Hess,  adjudged 
and  decreed  that  the  agreement  of  this  date 
be  made  a  part  of  the  contract  of  marriage 
and  agreement  of  the  equal  heirship  of  the 
children  of  the  di£Ferent  marriages,  and  alsa 
that  the  certificate  of  the  competent  appellate 
court  be  hereto  attached.  Published  th» 
same  date. 

"Braun  (Judge). 
"  Done  in  the  Appellate  Court  of  Freieustein« 
Beerfelden,  June  26,  1846." 

"In  the  matter  of  the  re- marriage  of  Chris- 
tina, 7160  Schmahl,  widow  of  Bern  hard  Lsing, 
of  Beerfelden,  Andreas  Schmahl,  blacksmiih, 
and  Oswald  Lang,  cloth- manufacturer,  ap- 
pointed as  guardians  of  the  children  of  the 
first  marriage,  were  duly  obligated  and 
bound,  and  being  informed  of  the  contenta 
of  the  marriage  contract  and  agreement  as  ta 
tbe  equal  rights  (heirships)  of  the  childrea 
of  the  different  marriages,  they  were  duly 
examined  and  declared,  as  follows:  "* Con- 
cerning the  property  affairs  in  question,  we 
will  first  make  inquiry  and  there rorc  request 
that  another  hearing  be  set  at  which  we  will 
report.  Read  and  approved,  and  decreed  iliat 
both  guardians  be  summoned  to  appear  oa 
Friday,  the  8d  of  next  month,  at  8  A.  M. 
Published  the  same  date. 

"Braun. 
"Beerfelden,  July  8,  1846." 

At  this  hearing  there  appeared  Andreaa 
Schmahl,  guardian,  who  declared  that  he  was 
instrumental  in  making  the  said  marriage 
contract,  and  agreement  as  to  the  equul 
heirship  of  the  children ;  that  in  so  doing  he 
exerted  himself  to  protect  the  interests  of  said 
wards  therein,  tliat  he  considered  the  ad- 
vancement of  100  florins  as  ample,  and  he 
therefore  entered  his  consent  to  make  said 
contract  and  agreement  on  behalf  of  hia 
wards.     Read  and  approved. 

There  also  appeared  the  said  Oswald  Lang,, 
who  stated  that  in  his  opinion  the  advance- 
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ment  of  100  florins  was  too  low,  and  he 
insisted  on  an  increase  of  the  same ;  that  in 
case  the  contracting  parties  would  not  ooo- 
nent  to  an  increase,  he  would  insist  on  a  fur- 
ther investigation  of  their  financial  circum- 
stances.   Read  and  approTed. 

The  matter  was  thereupon  taken  under  fur- 
ther adTlsement,  both  guardians  consulted 
with  the  other  relatives  of  their  wards,  and 
with  them  appeared  the  groom,  Jacob  Hess, 
for  himself  and  on  behalf  of  his  bride,  and 
after  all  circumstances  had  been  once  more 
fully  considered,  the  following  settlement 
was  agreed  upon,  to  wit : 

**].  The  groom,  Jakob  Hess,  assumed  the 
parentage  oi  the  two  children. 

"2.  The  said  children  are  to  receive  to- 
gether an  advancement  of  200  florins,  that 
IS,  each  child  100  florins. 

**Z.  The  advancement  is  to  be  paid  when 
the  children  are  twenty -five  years  of  age. 
In  case  one  of  the  children  should  marry  be 
fore  that  age,  it  may  demand  payment  of 
its  advancement  at  that  time  ana  the  money 
shall  be  paid  at  the  marriage. 

4.  In  case  the  son  should  become  subject  to 
conscription  (military  duty),  and  the  father 
be  not  willing  to  ransom  him  and  pay  the 
ransom  costs,  the  father  upon  the  demand  of 
the  son  shall  be  held  to  pay  him  the  advance- 
ment at  once. 

*^5,  In  all  other  respects  the  stipulations 
of  the  contract  of  marriage  and  agreement  as 
to  the  equal  heirship  of  the  children,  dated 
May  11th  of  this  year,  shall  remain  in  force. 
Head,  approved  and  subscribed. 

''Jakob  Hess. 
"Oswald  Lang. 
"Andreas  Schmahl." 

"  The  court  belnic  fully  advised  in  the  prem- 
ises entered  the  necessary  order  of  alienation 
(transfer).    Published  the  same  date. 

"  Braun. 
"  A  correct  copy.  **  Schnellbacher, 

**  [Seal]     Clerk  of  the  Grandducal  Court 
of  Beerfelden. 

"The  foregoing  copy  of  marriage  contract 
and  court  proceedings  is  hereby  executed  for 
Wilhelm  Lang,  of  Hetzbach,  on  behalf  of 
Wilhelm  Lang,  of  Ottawa.     (Signature). 

"[Seal]     Beerfelden,  May  21st,  1891. 
Grandducal  District  Court  Beerfelden.*' 

Shortly  after  these  proceedings,  Jacob  Hess 
and  Christina  Lang  were  married,  and  as 
the  fruit  of  such-  marriage,  their  four  chil- 
dren, now  defendants  to  this  suit,  were  after- 
wards born.  After  their  marriage,  Hebs  and 
wife  lived  in  the  house  belonging  to  the  wife, 
the  complainants,  then  young  children,  be- 
ing members  of  the  family.  There  seems  to 
have  been  a  small  bakery  on  the  premises, 
and  Hess,  during  the  time  he  continued  to 
live  in  Germany,  carried  on  the  business  of 
a  baker. 

In  May,  1851,  Hess  and  wife  sold  the  prop- 
erty they  owned  in  Germany,  the  amount 
realized  therefrom  being  a  little  over  one 
thousand  florins,  or  about  $400,  and  they 
then  came  to  this  country  bringing  the  com- 
plainants with  them.  They  first  settled  at 
Buffalo,  New  York,  where  Hess  seems  to 
have  carried  on  the  business  of  a  baker  in 
a  small  way.  About  the  year  1858,  he  re- 
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moved  with  his  family  to  LaSalle  countv, 
in  this  state,  where  he  resided  up  to  tho 
time  of  his  death,  and  where  he  accumulated 
the  estate  which  he  attempted  to  dispose  of 
by  will.  There  is  no  evidence,  nor  does  it 
seem  to  be  claimed,  that  any  portion  of  the- 
avails  of  the  property  sold  in  Germany  went 
into  or  formed  a  part  of  the  estate  which  h» 
owned  at  his  death. 

The  complainants  insist  that  the  ante> 
nuptial  contract  above  set  forth  is  to  be  con- 
strued and  enforced  according  to  the  rule» 
of  law  in  force  in  the  grand  duchy  of  Hesse 
at  the  time  it  was  entered  into ;  that  by  that 
law  the  complainants  were  adopted  by  Jacob 
Hess,  and  became  heirs  of  his  estate  jointly 
with  the  children  born  of  the  marriage  then 
about  to  be  solemnized ;  that  their  right  ta 
succeed  to  the  estate  of  Hess  at  his  deatlv 
was  a  vested  riffht,  and  one  which,  under 
the  law  where  the  contract  was  made,  waa 
incapable  of  being  devested  by  will,  and 
therefore  that  the  will  is  void  as  to  them, 
or,  at  least,  that  the  devisees  should  be  held 
to  have  taken  the  lands  devised  to  them  sub- 
ject to  the  complainants'  rights,  and  that  the 
devisees  should  be  charged  as  trustees  for 
their  benefit. 

The  deposition  of  an  attorney  residing  in 
Hesse,  and  learned  in  the  laws  in  force  in 
that  grand  duchy  at  that  time,  was  taken  on 
behalf  of  the  complainants,  and  it  is  claimed 
that  the  local  law  in  force  there  at  that  time 
was  substantially  as  above  stated.  A  motion 
to  suppress  his  deposition  upon  the  ground, 
among  other  things,  that  it  was  not  taken 
in  conformity  with  the  statute  was  made  by 
the  defendants  and  overruled  by  the  court. 
The  cause  afterward  coming  on  to  be  heard 
on  pleadings  and  proofs,  Ihe  court  found 
the  equities  of  the  case  to  be  with  the  de- 
fendants, and  entered  a  decree  dismissing: 
the  bill  at  the  costs  of  the  complainants. 
From  that  decree  the  complainants  have  now 
appealed  to  this  court. 

Mestrt.  Richolson  A  Seeley  and 
Brewer  A  Strawn*  for  appellants- 
Foreign  unwritten  laws,  customs,  and  usages 
may  be  proved,  and  are  generally  proved,  by 
parol  evidence,  and  when  such  evidence  is  ob- 
jected to,  on  the  ground  that  the  law  in  ques- 
tion is  a  written  law,  the  party  objecting  must 
show  that  fact. 

Dougherty  v.  Bnyder,  15  Serg.  &  R.  87;  New- 
9om  V.  AdatM,  2  La.  154,  22  Am.  Dec.  156;. 
Bouvier,  Diet. 

Foreign  law  is  presumed  to  be  common  law 
in  the  absence  of  rebutting  evidence. 

Ohate  V.  Alliance  Int.  Co,  91  Mass.  811;  JVa- 
tional  Bank  of  MtMgan  v.  Oreen,  88  Iowa,  140; 
Holtna  V.  Broughton,  10  Wend.  75,  25  Am. 
Dec.  586;  Starr  v.  Peck,  1  Hill,  270;  Throop- 
V.  Hatch,  8  Abb.  Pr.  28;  Cheney  v.  Arnold,  15 
K.  Y.  845,  69  Am.  Dec.  609. 

The  usual  course  is  to  make  such  proof  by 
tbe  testimony  of  competent  witnesses,  in- 
structed in  the  laws,  customs,  aud  usages,  un- 
der oath. 

1  Greenl.  Ev.  g§  486-488;  Rice,  Ev.  p.  65; 
Le  Prince  v.  Ouillemot,  1  Rich.  Eq.  187;  2 
Saunders,  Fl.  &  Ev.  p.  54;  Story,  Confl.  L. 
866,  867;  Dougherty  v.  Snyder,  15  Serg.  &  R. 
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64;  Bni^  r.  WUkitu,  4  Johns.  Cb.  520.  1  L. 
ed.  922;  Church  r.  Eubbwrt,  6  U.  S.  2  Crancb, 
237,  2  L.  ed.  265;  Omsequa  v.  Willings,  1  Pet. 
C.  G.  2^;  8eUm  y.  Delaioare  In$.  Co.  2  Wash. 
C.  C.  175;  Otcen  ▼.  BoyU,  15  Me.  147,  82  Am. 
Dec.  143;  United  States  v.  Jennegen,  4  Crancb, 
C.  C.  118;  Warner  v.  Daniels,  1  Woodb.  &  M. 
90;  Brawn  v.  United  States,  5  Ct.  CL  571. 

The  foreign  law  br  which  the  contract  or 
relation  wan  created  becomes  an  indispensible 
element,  in  order  to  translate  such  contract  re- 
lation or  duty  into  the  yernacular  language  of 
the  forum  where  the  remedy  is  sought 

Story.  Confl.  L.  §  88. 

Under  the  law  as  it  existed  where  the  con- 
tract is  made,  and  where  the  rights  of  said  in- 
fants were  made  the  subject  of  a  judicial 
Inquiry  and  determined  by  the  decree  of  a 
court  of  competent  jurisdiction,  to  which  all 
the  parties  in  interest  yolun tartly  submitted 
themselyes,  Jacob  Hess  was  absolutely  fore- 
closed by  his  said  undertaking  and  the  said 
decree,  and  rendered  incapable  of  disposing  of 
the  property  which  should  remain  at  his 
death,  so  as  to  cut  oS  or  preyent  said  infants 
irom  taking  an  equal  share  of  said  property 
with  the  children  of  his  own  blood. 

Van  Matre  y.  Sankey,  23  L.  R  A.  665,  148 
HI.  559. 

Marriage  contracts  are  goyemed  by  the 
same  general  law  as  other  contracts,  %,  0.,  the 
intention  of  the  parties  as  shown  by  the  con- 
tract must  preyail. 

Wallace  y.  Wallace,  82  111.  580. 

Where  the  rights  of  children  are  in  contro- 
yersy  all  the  presumptions  are  in  their  fayor. 

Ibid.;  Ooriny.  Cordon,  88  Miss.  205;  QaU 
T.  Oale,  L.  R  6  Ch.  Diy.  144;  Michael  y. 
M(yrey,  26  Md.  289,  90  Am.  Dec.  106;  Merritt 
y.  SeoU,  6  Oa.  563.  50  Am.  Dec.  865;  Cole  y. 
American  Baptist  Home  Mission  Soc.  64  N.  H. 
445. 

Our  courts  enforce  marriage  contracts  made 
Abroad. 

Mumford'f.  Canty,  50  III.  870,  99  Am,  Dec. 
1(25:  Dunlavr.  Buckingham,  16111.  109;  Schef- 
-trling  y.  Hujfman,  4  Ohio  St.  241.  62  Am. 
Dec  281;  Decauche  y.  Savetier,  8  Johns.  Ch. 
190,  1  L.  ed.  687,  8  Am.  Dec.  478;  Oroi^y  y. 
Berger,  8  Edw.  Ch.  538,  6  L.  ed.  754;  Le  Prince 
T.  Guillemot,  1  Rich.  Eq.  187;  Lott  v.  Ber- 
irand,  26  Tex.  654;  Murphy  y.  Murphy,  6 
Mart.  (La.)  83,  12  Am.  Dec.  475;  Le  Breton  y. 
mies,  8  Paige,  261,  4  L.  ed.  422. 

A  contract  to  make  a  will  is  yalid. 

Emery  y.  Darling,  50  Ohio  St.  160;  Johnson 
T.  Bvbbell,  10  N.  J.  Eq.  832;  SehuU  y.  Mis- 
sionary Soc,  of  M,  B,  Church,i\  N.  J.  Eq.  115; 
BoehX  y.  Haumesser,  114  Ind.  811;  Sutton  y. 
Bayden,  62  Mo.  101;  Sharkey  y.  McDermott, 
91  Mo.  647. 60  Am.  Rep.  270;  Rivers  v.  Rivers, 
8  Desauss.  Ea.  190,  4  Am.  Dec.  609;  Newton 
y.  Newton^ih  Minn.  33;  Carmichael  y,  Car- 
michael,  1  U  R  A.  596,  72  Mich.  76;  Jones  y. 
Martin,  8  Anstr.  882;  ForteseusY.  Eennah,  19 
Ves.  Jr.  66;  Barkworth  y.  Young,  4  Drew.  1; 
MeLeod  y.  Board,  80  Tex.  246, 94  Am.  Dec.801. 

A  minor  cannot  of  his  own  accord  change 
his  domicil. 

Jacob,  Domicil,  %  329;  Freeport  y.  Stephen- 
«9A  County  Suprs.  4l  111.  495. 

A  guardian  cannot  be  permitted  to  remoye 
Ilia  ward  to  another  jurisdiction  to  the  detri- 
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ment  of  the  ward  and  to  the  adyantage  of  the 
guardian. 

Wheeler  y.  Hoais,  19  Tex.  523.  70  Am.  Dec 
868;  Westchester  School  Directors  r.  James,  t 
Watts  &  8.  572;  Jacob,  Domicil.  §  342:  Mears 
y.  Sinclair,  1  W.  Va.  185;  Daniel  y.  HiU,  58 
Ala.  430. 

A  marriage  contract  is  irreyocable  as  to  issue. 

Tcaton  y.  Tealon,  4  Dl.  App.  679;  Wallace  y. 
Wallace,  82  HI.  580;  Michael  y.  Morey,  36  Md. 
239,  90  Am.  Dec.  106;  Tabb  y.  Archer,  8  Hen. 
&  M.  897,  8  Am.  Dec.  657;  Oorin  r.  Cordon, 
88  Miss.  306;  Lott  y.  Bertrand,  36  Tex.  654. 

A  wife  does  not  waiye  her  rights  by  emi- 
grating with  her  husband. 

CYoSfy  y.  Berger,  8  Edw.  Ch.  588,  6  L.  ed. 
754;  Decouche  y.  Savetier,  8  Johns.  Ch.  190,  1 
L.  ed.  637, 8  Am.  Dec.  478;  Bonati  y.  Welseh, 
34  N.  Y.  157. 

Messrs.  F.  P.  Snyder  and  W.  H.  Stead 
for  appellees. 

Bailey*  J,,  deliyered  the  opinion  of  the 
court: 

The  defendants,  in  whose  fayor  the  decree 
was  rendered,  now  urge,  with  a  considerable 
degree  of  earnestness,  that  the  court  below 
erred  in  refusing  to  suppress  the  dep3sitioo 
taken  in  Germany,  on  the  ground  that  the 
manner  in  which  it  was  taken  was  a  clear 
departure  from  that  prescribed  by  the  statute 
for  taking  the  depositions  of  foreign  wit- 
nesses. All  we  need  say  upon  that  point  is, 
that  the  question  thus  raised  is  not  before 
us  for  decision.  The  court  below  refused  to 
suppre&s  the  deposition  and  considered  it  as 
eyiaence  on  the  final  hearing,  but  upon  all 
the  eyidence  as  thus  presented,  the  decision 
of  the  court  was  in  the  defendants*  fayor  and 
the  complainants  haye  appealed.  The  de- 
fendants haye  assigned  no  cross- errors,  and 
they  must  therefore  be  deemed  to  be  content 
with  the  decision  of  their  motion  to  sup- 
press, and  so,  for  all  the  purposes  of  this 
appeal,  the  deposition,  however  irregularly 
it  may  haye  been  taken,  must  be  regarded 
as  haying  been  rightfully  retained  and  con- 
sidered as  evidence  at  the  hearing. 

The  only  question  presented  by  the  records 
is,  as  to  the  legal  eiiect  upon  the  property 
acquired  by  Jacob  Hess  in  this  state,  of  the 
ante- nuptial  contract  entered  into  in  Ger- 
many l^tween  him  and  his  then  intended 
wife.  It  is  claimed  that  the  contract,  when 
considered  in  connection  with  the  judicial 
proceedings  had  thereon,  constituted  in  legal 
effect  an  adoption  of  the  complainants  by 
Hess,  so  as  to  place  them  upon  the  same 
tooting,  so  far  as  succession  to  his  property 
and  estate  was  concerned,  with  the  children 
afterwards  born  of  Uie  marriage  then  in  con- 
templation. 

And  it  is  further  contended  that,  by  the 
rules  of  law  in  force  where  the  contract  was 
made,  and  which  entered  into  and  Termed  a 
part  of  it,  the  property  then  owned  by  Hess 
and  by  his  intenoed  wife  as  well  as  that 
afterward  acquired *by  them,  became  com- 
munal property,  in  which  the  children  of 
the  family,  both  natural  and  adopted,  ac- 
quired a  yested  right,  and  that  Hess  could 
not  by  will  devest  their  right  to  succeed  to 
such  estate  as  he  might  leave  at  his  death. 
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After  considering  all  the  evidenoe,  we  are 
left  in  very  crave  doubt  whether  the  laws 
of  the  ^and  duchy  of  Hesse  upon  which  re- 
liance IS  placed  are  sufficiently  proved.  But 
waiving  that  point  and  assuming  that  the 
proof  is  sufficient,  and  that  the  rules  of  law 
prevailing  in  Hesse  at  the  date  of  the  con- 
tract were  as  the  complainants  contend,  the 
question  remains  whether  the  ante- nuptial 
contract  should  be  enforced  in  this  state,  as 
to  property,  and  especially  real  property, 
fiubsequently  acquired  by  Hess  in  Uiis  state. 

It  should  be  remembered  that  at  the  date 
of  the  contract  the  parties  were  living  at 
Beerfelden,  in  the  grand  duchy  of  Hesse, 
and  so  far  as  appears,  were  intending  to  re- 
main there  permanently.  There  is  nothing 
either  in  the  contract  itself  or  in  the  evidence 
having  the  least  tendency  to  show  that  their 
removal  to  any  other  place  was  then  contem- 
plated. The  evidence  furnished  by  the  conr 
tract  is  all  in  the  direction  of  showing  that 
their  intention  was  to  make  Beerfelden  their 
permanent  home.  The  agreement  on  the  part 
of  the  bride  was,  ''to  receive  the  groom  to 
live  at  her  house, "  and  the  contract,  after  cer- 
tain stipulations  as  to  the  property  brought 
into  the  marriage  by  the  groom,  and  as  to 
the  rights  of  the  children  of  the  bride  by 
her  former  marriage,  concludes  with  the 
provision  that,  ''in  all  other  cases  not  es- 
pecially enumerated  herein,  the  contracting 
parties  subject  themselves  to  the  general  laws 
of  Germany,  especially  the  rules  and  customs 
of  the  country."  In  point  of  fact,  Jacob 
Hess,  after  his  marriage,  took  up  his  resi- 
dence at  his  wife's  house,  and  made  that 
his  domicil,  and  tiiereupon  engaged  at  that 
place  in  the  business  of  a  baker,  which  he 
carried  on  for  five  years.  He  then  sold  out 
his  property  there  and  emigrated  to  the 
United  States. 

It  should  also  be  observed  that  there  Is  a 
total  absence  of  any  express  provision  in  the 
contract  making  it  applicable  to  the  future 
acquisitions  of  the  contracting  parties.  It 
deals  with  the  property  they  then  possessed, 
but  makes  no  reference  to  such  as  they  might 
afterwards  gain.  The  onlj  language  in  the 
contract  on  which  any  reliance  is  placed  as 
having  reference  to  future  acquisitions  is 
the  following:  "As  regards  their  worldly 
success  and  subsistence,  the  bride  agrees  to 
receive  the  groom  to  live  at  her  house."  If 
these  words  are  correctly  translated  from  the 
original  German  in  which  the  contract  was 
written — and  we  have  heard  no  suggestion 
that  thev  are  not — they  are,  to  say  the  least, 
extremely  ambiguous,  and  we  are  able  to 
put  upon  them  no  rational  construction  which 
would  make  out  of  them  an  agreement  to 
subject  the  future  acquisitions  oi  the  parties 
to  the  provisions  of  the  contract.  The  most 
probable  and  natural  Interpretation  of  the 
words  would  seem  to  be,  that,  with  a  view 
to  providing  for  the  worldly  success  and  the 
subsistence  of  the  family,  the  bride  agreed 
to  receive  the  groom  to  live  at  her  house. 
They  cannot,  without  importing  into  them 
a  meaning  which  does  not  appear  upon  their 
face,  be  held  to  have  any  direct  reference  to 
the  future  acquisitions  of  the  contracting 
parties,    and  especially   their  acquisitions 
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after  emigrating  from  their  then  residence, 
and  making  their  permanent  domicil  in  a 
foreign  country. 

The  property  rights  of  husband  and  wife, 
as  affected  by  the  marriage  contract  itself, 
or  by  an  ante- nuptial  agreement,  where  the 
marriage  or  the  ante- nuptial  agreement  have 
been  entered  into  in  a  foreign  country,  have 
always  presented  questions  of  no  little  per- 
plexity and  difficulty.  Mr.  Story,  in  his 
Treatise  on  the  Conflict  of  Laws,  g  143, 
says:  "The  principal  difficulty  is  not  so 
much  to  ascertain  what  rule  ought  to  govern 
in  cases  of  express  nuptial  contract,  at  least, 
where  there  is  no  change  of  domicil,  as 
what  rule  ought  to  govern  in  cases  where 
there  is  no  such  contract,  or  no  contract 
which  provides  for  the  emergency.  Where 
there  is  an  express  nuptial  contract,  that,  if 
it  speaks  full^  to  the  very  point,  will  gen- 
erally be  admitted  to  govern  all  the  property 
of  the  parties,  not  only  in  the  matrimonial 
domicil,  but  in  every  other  place,  under  the 
same  limitations  and  restrictions  as  apply  to 
other  cases  of  contract.  But  where  there  is 
no  express  nuptial  contract  at  all,  or  none 
speaking  to  the  very  point,  the  question, 
what  rule  ought  to  fovem,  is  surrounded 
with  more  difficulty."^  The  learned  author 
then,  after  an  extended  examination  of  the 
opinions  of  the  leading  law-writers  in  this 
j  country  and  in  Europe,  and  also  of  the  de- 
cisions of  the  supreme  court  of  Louisiana, 
the  only  court  which  at  that  time  seems  to 
have  given  these  questions  elaborate  and 
careful  consideration,  lays  down  the  follow- 
ing propositions  which  as  he  says,  although 
not  universally  established  or  recognized  m 
America,  have  much  domestic  authority  for 
their  support,  and  have  none  in  opposition 
to  them : 

"  (1)  Where  there  is  a  marriage  between 
parties  in  a  foreign  country,  and  an  express 
contract  respecting  their  rights  and  property, 
present  and  future,  that,  as  a  matter  of  con- 
tract, will  be  held  equally  valid  everywhere, 
unless,  under  the  circumstances,  it  stands 
prohibited  by  the  laws  of  the  country  where 
it  is  sought  to  be  enforced.  It  will  act  di- 
rectly on  movable  property  everywhere.  But 
as  to  immovable  property  in  a  foreign  ter- 
ritory, it  will  at  most  confer  only  a  right 
of  action  to  be  enforced  according  to  the  Ju- 
risprudence rei  HUB. 

"  (2)  Where  such  an  exnress  contract  ap- 
plies in  terms  or  intent  onfy  to  present  prop- 
erty, and  there  is  a  change  of  domicil,  the 
law  of  the  actual  domicil  will  govern  the 
rights  of  the  parties  as  to  all  future  acquisi- 
tions. 

"  (8)  Where  there  is  no  express  contract, 
the  law  of  the  matrimonial  domicil  will 
govern  as  to  all  the  rights  of  the  parties  to 
their  present  property  in  that  place,  and  as 
to  all  personal  property  everywhere,  upon 
the  principle  that  movables  have  no  situs,  or 
rather  that  they  accompany  the  person  every- 
where. As  to  immovable  property,  the  law 
rei  HUB  will  prevail. 

"  (4)  Where  there  is  no  change  of  domicil, 
the  same  rule  will  apply  to  future  acquisi- 
tions as  to  present  property. 

**  (5)  But  where  there  is  a  change  of  domi* 
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cil,  the  law  of  the  actual  domlcll,  and  not 
the  matrimonial  domicil,  will  govern  aa  to 
all  future  acquisitions  of  moyable  property ; 
and,  as  to  all  immovable  property,  the  law 
rei  siUB. "    Storr,  Confl.  L.  §§  184  it  ieo. 

The  propositions  thus  laid  down  by  Judge 
Story  seem  to  have  received  the  general  ap- 
proval of  the  courts  of  this  country,  so  far 
as  there  has  been  occasion  to  consider  them 
since  he  wrote.  Thus,  In  Fuse  v.  Fuss,  24 
Wis.  256,  1  Am.  Rep.  180,  parties  domiciled 
in  Prussia  were  married  there,  and  afterward 
entered  into  a  post-nuptial  contract,  whereby 
each  granted  and  transferred  to  the  other  all 
real  and  personal  property  which  should  be- 
long to  the  donator  on  the  dav  of  his  death. 
The  wife,  at  the  time,  owned  real  estate  in 
Prussia,  over  which,  by  the  laws  of  that 
country,  she  had  full  control  and  right  of 
disposal.  Several  years  afterward  the  prop- 
erty was  sold,  the  husband  taking  the  money 
and  investing  it  in  land  in  Wisconsin,  to 
which  the  parties  removed,  and  on  which 
they  resided  until  the  husband's  death.  He 
also  during  his  lifetime  acquired  other  prop* 
erty  both  real  and  personal,  situate  in  Wis- 
consin, which  he  owned  on  the  day  of  his 
death.  By  his  last  will  the  husband  devised 
and  bequeathed  all  his  property,  both  real 
and  personal,  to  his  widow  for  life,  with  re- 
mainder to  the  brothers  and  sisters  of  the 
testator.  On  bill  filed  by  the  widow  claim- 
ing that, 'by  force  of  the  post  nuptial  contract, 
she  was  entitled  to  an' estate  in  fee  in  the 
lands,  and  to  the  absolute  ownership  of  the 
personal  property  left  by  her  husband,  it 
was  held  tiiat  there  was  nothing  in  the  con- 
tract which  spoke  to  the  very  point,  that  it 
contained  nothing  which  manifested  any  in- 
tention in  the  parties  to  regulate  or  control 
by  it,  according  to  the  law  of  their  matri- 
monial domicil,  the  future  acquisitions  and 
gains  of  property  in  any  foreign  state  or  ter- 
ritory, or  any  property  which  should  be  held 
by  the  husband  in  sudi  state  or  territory,  and 
consequently,  that  the  property  acquired  and 
owned  by  the  husband  in  Wisconsin  in  his 
own  name  was  subject  to  be  disposed  of  by 
him  by  will  or  otherwise,  according  to  the 
laws  of  that  state,  and  that  the  widow's 
rights  therein  were  not  determined  by  the 
contract. 

In  Ccutro  v.  lUies,  22  Tex.  479,  78  Am. 
Dec.  277,  substantially  the  same  doctrine  was 
laid  down,  although  as  that  case  arose  out  of 
a  controversy  between  a  wife  claiming  under 
an  ante-nuptial  contract  and  execution  cred- 
itors of  the  husband,  the  decision  is  not  in 
all  respects  so  directly  in  point  as  the  one 
last  cited.  There  parties  domiciied  in  Paris, 
France,  executed  an  ante- nuptial  contract 
and  married  in  Paris.  Some  years  afterward 
they  immigrated  to  this  country  and  became 
domiciled  in  Texas,  where  the  husband  sub- 
sequently acquired  certain  real  property. 
It  was  claimed  that,  by  the  rules  of  the 
French  law,  the  contract  vested  in  the  wife 
a  certain  interest  in  the  property  acquired  by 
her  husband,  which  was  not  subject  to  seiz- 
ure for  her  husband's  debts,  but  it  was  held 
that,  as  there  were  in  the  contract  no  words 
"speaking  to  the  very  point,"  that  is,  no 
words  malsing  the  contract  specifically  ap- 

97L.R.A. 


plicable  to  property  subsequently  acquired 
by  the  husband  in  a  state  or  country  foreign 
to  that  in  wliich  the  contract  was  made,  it 
had  no  operation  upon  lands  subsequently 
acquired  by  the  husband  in  Texas. 

In  Besse  v.  Pelloc/umx,  78  111.  285,  24  Am. 
Rep.  242,  an  ante-nuptial  contract  was  made 
between  parties  domiciled  in  Switzerland, 
in  regard  to  property  to  be  occupied  during 
the  marriage,  it  appearing  that  the  contract 
contemplated  no  change  of  domicil,  but  waa 
to  be  performed  in  the  place  where  it  waa 
made,  and  it  was  held  that  the  contract  did 
not  affect  real  estate  acquired  in  this  state 
by  the  husband  after  their  immigration  to 
this  country.     In  the  opinion,  the  doctrine 
laid  down  by  Judge  Story  was  cited  wiUi  ap- 
proval, and  it  was  said  that,  in  that  case, 
there  was  nothing  in  the  contract  '^ speak tng^ 
to  the  very  point,**  that  manifested  any  in- 
tention that  all  future  acquisitions  of  prop- 
erty in  foreign  countries  should  be  controlled 
by  it.     See  also  Lyon  v.  Knott,  26  Miss.  548  ; 
Kneeland  v.  Ensl^^  Meigs,  620,  83  Am.  Dec 
168 ;  Saul  v.  His  Oreditors,  5  Mart.  N.  S.  569. 
16  Am.  Dec.  212 ;  LeBreion  v.  Miles,  8  Paige, 
261.  4  L.  ed.  422;  Oale  v.   Davie,   4  Mart. 
(La.)  645. 

The  case  of  Decouche  v.  Sawtier,  8  Johns. 
Ch.  190,  1  L.  ed.  587,  8  Am.  Dec.  478,  is  one 
where  an  ante- nuptial  contract  entered  into 
by  the  parties  in  Paris  was  enforced  in  this 
country  in  favor  of  the  wife,  to  the  exclusion 
of  the  husband's  relatives.  But  there  the 
contract  expressly  provided : 

**  Tbat  there  shall  be  a  community  of  prop- 
erty between  them,  according  to  the  customs 
of  Paris,  which  is  to  govern  the  disposition 
of  the  property,  though  the  parties  should 
hereafter  settle  in  countries  where  the  laws 
and  usages  are  different  or  contrary."  There 
the  intention  to  make  the  contract  applicable 
to  property  afterwards  acquired  in  foreign 
countries  was  expressly  made  to  appear,  by 
"  words  speaking  to  the  very  point. " 

Considerable  reliance  is  placed  by  thecom- 
plainants  upon  the  case  of  Seheferling  v.  Huff- 
man, 4  Ohio  St.  241,  62  Am.  Dec.  281. 
where  an  ante- nuptial  contract  entered  into 
by  the  parties  in  Germany,  in  which  it  was 
agreed  that  all  the  nroperty  of  the  intended 
wife,  which  she  then  owned,  or  which  should 
be  mutually  acquired  by  the  parties  during 
coverture,  should  be  the  property  of  the  wife, 
was  sustained  and  enforced,  and  held  to  ap- 
ply to  the  property  acquired  by  them  in  the 
state  of  Ohio  after  their  immigration  to  this 
country.  It  will  be  noticed,  liowevcr,  that 
in  that  case  the  contract  by  its  express  terms 
was  made  applicable  not  only  to  the  property 
then  owned  by  the  intended  wife,  but  also 
to  all  property  acquired  during  the  continu- 
ance of  the  marriage.  It  is  therefore  clearly 
distinguishable  from  the  present  case  where 
no  express  provision  is  made  applicable  to 
property  acquired  in  this  state,  after  the  par- 
ties became  domiciled  here. 

We  are  therefore  of  the  opinion  that  the 
ante- nuptial  contract  in  this  case  is  not  ap- 
plicable to  real  property  acquired  by  Hess  in 
this  state,  after  his  immigration  to  this 
country,  but  tbat  such  property  was  subject 
to  disposition  by  him  by  deed  or  will,  ac- 


1896 


HOLLAKD  ▼•  COMMIBSIOHSRS  OF  SiLYEB  BoW  OomnT. 


m 


cording  to  the  laws  of  this  state.  His  will 
therefore  must  be  held  to  be  valid,  so  as  to 
▼est  in  his  devisees  a  title  which  must  pre- 
Tail  over  any  rights  derived  by  the  complain- 
ants from  the  ante-nuptial  contract. 

We  are  unable  to  see  that  any  peculiar 
force  Is  to  be  siven  to  the  fact  that  tne  com- 
plainants, at  the  time  Jacob  Hess  and  wife 
immigrated  to  this  country,  were  Infants,  and 
therefore  incapable  of  consenting  to  a  change 
of  their  domlcil,  or  of  waiving  any  rights 
which  were  secured  to  them  by  the  contract. 
As  the  contract  cannot  be  held  to  have  any 
application  to  the  property  sought  to  be 
retLched  in  this  case,  no  rights  of  ueirs  were 
affected  by  their  being  "brought  to  this 
country,  and  they  had  nothing  to  waive. 
Even  if  It  be  admitted  that,  by  reason  of 
their  legal  adoption  by  Jacob  Hess,  they 
would  have  been  entitled  to  succeed  to  his 
estate  at  his  death  as  his  heirs- at- law,  the 


ante- nuptial  contract  furnished  no  obstacle 
to  the  exercise  by  Hess  of  his  riffht  to  dis- 
pose of  his  estate  by  will,  and  he  having 
done  so,  nothing  was  left  to  descend  to  the 
complainants  as  his  heirs  at- law. 

Although  the  complainants  may  have  ac- 
quired the  status  of  adopted  children  and 
heirs-at-law  by  the  contract  and  Judicial 
proceedings  had  in  Germany,  their  inherit- 
anoe  of  after- acquired  real  estate  situated  in 
this  state  must  be  in  accordance  with  our 
laws,  and  by  our  laws  a  testator  has  an  ab- 
solute right  to  dispose  of  his  property  by 
will,  even  to  the  exclusion  alike  ox  his  nat- 
ural or  his  adopted  children. 

We  are  of  the  opinion  that  the  decree  of  ths 
Circuit  Court  iejuetified  by  the  evidence,  and 
it  teiU  accordingly  be  qjfhvied. 

Rehearing  denied* 
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M.  L.  HOLLAND,  Appt., 
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A  real-estate  morti^aKe  owned  and  ooii* 
trolled  by  a  nonresident  of  the 'state  is  not  sul^ 
leot  to  taxation  as  ^^roperty  in  the  state.** 

[(March  U,181».) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Silver  Bow  County 
in  favor  of  defendant  in  a  proceeding  brought 
to  compel  pavment  of  compensation  alleged  to 
be  due  to  plaintiff  as  county  assessor.  4f' 
firmed. 

Statement  by  Hunt*  J.: 

The  plaintiff  and  appellant,  Holland,  was, 
in  1891,  the  assessor  of  Silver  Bow  county. 
As  such  assessor,  in  the  year  1891 ,  he  returned 
his  assessment,  amounting  to  $82,048,606,  in- 
cluding the  assessment  on  all  mortgages,  deeds 
of  trust,  contracts,  and  other  obligations  by 
which  any  debt  was  secured,  and  which  re- 
mained unsatisfied  on  the  records  of  the  re- 
corder's office  of  Silver  Bow  county,  and 
which  was  not  barred  by  the  statute  of  limita- 
tions at  12  o'clock  M.  on  the  first  Monday  in 
March,  1891.  On  October  6,  1891,  the  board 
of  county  commissioners  struck  from  the  as- 
eessment  roll  the  sum  of  $11,783,007,  on  the 
ground  that  the  assessment  list  included  mort- 
gages for  that  amount  which  belonged  to  non- 
residents of  the  state,  and  for  that  reason  were 
improperly  assessed.  The  assessor  claimed 
his  compensation  on  the  total  assessment  made 
by  him.  The  commissioners  disallowed  the 
sum  of  $2,945.76  of  his  account,  that  sum  be- 
ing the  commission  charged  on  the  mortgages 
held  by  nonresidents,  which  the  commission- 
ers struck  from  the  roll.    The  plaintiff  ap- 

NoTB.— As  to  the  power  to  tax  mortffaffes,  see 
Detroit  v.  Renti  (Mich.)  16  L.  B.  A.  50,  and  not^ 
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pealed  to  the  district  court  There  was  a  trial 
without  a  jury.  The  court  found  that  $11,- 
783,007  of  the  assessment  was  upon  mortgages 
owned  bjr  nonresidents,  and  that  by  the  law 
the  plaintiff  could  not  recover  compensation 
upon  such  assessment.  There  was  some  cor- 
rection made  by  the  court,  so  that  plaintiff  re- 
covered a  Judgment  for  $10. 27.  A  motion  for 
new  trial  was  overruled,  and  plaintiff  appeals. 

Mr.  S.  De  Wolfe*  for  appellant: 

The  board  of  equalization  at  no  time  made 
any  reductions  on  the  returns  of  the  assessor, 
and  the  board  of  county  commissioners  never 
had  the  right  or  authority  to  do  so. 

FlBople  V.  McOreery,  84  Gal.  445. 

The  authority  of  a  state  Is  supreme  over  the 
question  of  taxation  for  all  purposes  of  the 
state,  and  the  mode  in  which  the  power  is  ex- 
ercised, and  the  property  which  shall  be  sub- 
ject to  this  burden,  is  a  matter  resting  entirely 
in  the  discretion  of  the  state. 

The  government  of  the  United  States  has  no 
more  right  or  authority  to  Interfere  with  this 
riffht  of  a  state  than  the  latter  has  to  interfere 
with  the  agencies  of  the  former  in  the  exercise 
of  the  constitutional  powers  delegated  to  it. 

Cooley,  Const.  Lim.  479,  483;  /jane  County 
V.  Oreffon,  74  0.  8.  7  Wall,  77,  19  L.  ed.  104; 
Kirtland  v.  Hotchkise,  100  U.  S.  498,  25  L.  ed. 
558;  Tappany.Merchante  I^at,  Bank  of  Chicago, 
86  U.  S.  19  Wall.  499,  22  L.  ed.  198;  State 
Treasurer  v.  WHght,  28  HI.  609. 

The  law  of  Oregon  taxing  mortgages  was 
held  to  be  legal  and  constitutional. 

Dundee  Mortg,  Truet  Investment  Co.  v.  MulU 
nomah  County  School  Dist,  No.  i,  19  Fed.  Rep. 
869. 

Mesare,  Charles  Mattison  and  M.  L. 
Wines»  for  respondent: 

The  state  has  no  jurisdiction  to  assess  a  tax 
as  a  personal  charge  against  nonreddents. 

Coolev,  Taxn.  pp.  21,  22,  notes. 

The  indebtedness  between  the  mortgagor 
and  the  nonresident  mortgagee  Is  the  property 
which  has  grown  out  of  uie  transaction  bCK 


See  also  34  L.  R.  A.  232 ;  45  L.  R.   A.  524. 
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tween  them  aod  not  the  mmtgagt  which  is 
l^eo  to  wcme  this  faidebtedDess,  and  the 
mortgagee  beiog  a  oooresident  this  iodebted- 
nem  to  htm  or  credit  hi  him  ia  the  property 
which  ia  taxed,  and  npon  every  legal  priDciple 
moat  be  taxed  with  him  at  the  place  of  hia 
rcaideoce. 

Murray  Y.  Oharlntan,  96  U.  8.  482,  24  L. 
cd.  760;  8taU  v.  Earl,  1  Nev.  897;  Myer$  ▼. 
Seafftrger,  45  Ohio  St.  232;  lerritory  v.  Ddin- 
quent  Tax- List  {Lnz.)  April  18, 1890;  Arapahoe 
Xhunty  Oamrt.  v.  Cutter,  8  Colo.  860;  Peapte 
▼.  Eastman,  26  Cal.  602. 

A  debt  for  pnrpocea  of  taxation  ia  sitiiated 
at  the  domidl  of  the  creditor,  although  se- 
cured by  mortgage  opoD  real  estate  situated  is 
another  state. 

Ex  parte  Clark,  100  U.  8.  401,  26  L.  ed. 
715;  Baltimore  ▼.  Hvseqf,  67  Md.  112;  State  v. 
Vansyckle,  49  N.  J.  L.  866;  StaU  r.  Darep,  2  L. 
R  A.  850.  51  N.  J.  L.  140.  Warthington  v. 
Sebastian,  25  Ohio  St  8;  Bradley  ▼.  Bander, 
86  Ohio  St.  28,  88  Am.  Rep.  547;  Orant  ▼. 
Jones,  89  Ohio  St  606;  Cooley,  Taxn.  pp.  21. 
22,  notes. 

Hunt*  /.,  delivered  the  opinion  of  the 
court: 

The  principal  question  for  decision  Is:  Un- 
der the  Revenue  Law  of  1891 ,  was  a  tax  im- 
posed on  mortgages,  deeds  of  trust,  and  other 
Instruments  for  the  security  of  debts,  when 
such  securities  were  owned  and  held  by  non- 
residents of  the  state?  It  is  well  settled  in  this 
state  that  under  section  871  of  the  Code  of 
Civil  Procedure,  which  declares  that  a  mort- 
gage of  real  property  shall  not  be  deemed  a 
conveyance,  whatever  its  terms,  so  as  to  enable 
the  owner  of  the  mortgage  to  recover  posses- 
sion of  the  real  propertv"  without  foreclosure 
and  sale,  the  character  of  the  instrument  is  re- 
atricted  to  purposes  of  security,  and  is,  in  this 
state,  subject  to  the  doctrines  of  equity.  Fee 
V.  Swingly,  6  Mont  596;  Firti  Nat.  Bank  of 
Butte  V.  Bell  Stiver  A  Copper  Min,  Co.  8  Mont. 
82;  2  Jones.  Mortg.  6g  20,  89.  In  Gallatin 
County  V.  Beattie,  8  Mont.  178,  the  assessor  of 
Qallatin  county  assessed  certain  mortgages  in 
that  county  to  a  resident  of  another  county. 
Justice  Knowles  says:  "A  mortgage  is  a  se- 
curity for  a  debt.  It  creates  no  estate  in  real 
property.  The  equity  doctrine  is  that  the 
mortgage  is  a  mere  securitv  for  the  debt,  and 
only  a  chattel  interest.  In  regaid  to  mort- 
gages, we  have  followed  the  decisions  of  the 
courts  of  California,  from  which  state  wo  bor- 
rowed our  statutes  upon  that  subject  The 
rule  established  by  the  courts  of  that  state 
upon  this  subject  is  an  equity  rule.  .  .  .  The 
record  of  a  mortgage  is  not  the  mortgage  it- 
aelf,  or  any  more  than  any  other  copy."  Me- 
Millan  v.  Bichards,  9  Cal.  865,  70  Am.  Dec. 
655.  Regarding  a  mortgage,  therefore,  for  the 
purpose  of  taxation,  as  nothing  more  than  a 
collateral  security,  depending  upon  some  outr 
side  obligation  to  secure  which  it  is  given,  it 
is  established  by  the  great  weight  of  authority 
that  the  mortgage  belongs  to  me  owner  of  the 
debt,  and  passes  with  the  debt  to  any  lawful 
holder  thereof.  Taggart  ▼.  SanUae  County 
8upr$.  71  Mich.  81.  The  debt  therefore,  if 
owned  and  controlled  by  one  not  a  resident  of 
the  state,  is  not  * 'property  in  the  state,  subject 
S7  L.  R.  A. 


to  taxation,**  as  provided  tnr  the  Revennc  Ad 
of  1891,  hot  can  he  assessed  only  at  the  domi- 
cfl  or  place  of  residence  of  the  creditor;  with- 
out regard  to  the  domicil  of  the  debtor.  Cool^, 
Taxn.  63;  BeOs  v.  Holder,  2  McCrary,  622,  18 
Fed.  Rep.  668;  Grant  v.  Jones,  89  Ohio  8t 
514;  State  v.  FansyeJde.  49  N.  J.  L.  366;  Baltic 
mare  v.  Bussey,  6t  Md.  112;  San  Francises 
City  S  County  v.  Maekey,  22  Fed.  Rep.  602; 
Stais  T.  Barey,  61  N.  J.  L.  140,  2  L.  R.  A. 
350:  St,  Paul  v.  Merritt,  7  Minn.  258  (Gil.  li»); 
Arapahoe  County  Comrs.  v.  Cutter,  3  Colo.  349; 
Worthirufton  v.  Sebastian,  25  Ohio  St.  1 ;  Lirer- 
pool  SL.  S  Globe  Ins,  Co.  v.  Board  of  Assess- 
(/rs,  44  La.  Ann.  760,  16  L.  R.  A.  56;  Goldgart 
V.  People,  106  111.  25;  Fifresman  v.  Byms,  68 
Ind.  247;  1  Desty,  Taxn.  pp.  62,  330;  Peapls 
V.  Eastman,  25  Cal.  603;  State  Tax  on  Foreign- 
held  Bonds,  82  U.  8.  15  Wall.  300.  21  L  ed. 
179;  PBople  v.  Smith,  88  N.  Y.  577;  Territory 
V.  Delinquent  Tax-List  (Ariz.)  24  Pac.  Rep. 
182;  De  Vignier  v.  IfeiD  Orleans,  4  Woods,  C. 
C.  206.  16  Fed.  Rep.  11;  Com,  v.  Chesapeake 
df  0,R  Co.^  Oratt  844. 

The  appellant  seeks  to  distinguish  the  Sfats 
Tax  on  Foreign-held  Bonds  C<ue,  supra,  from 
the  doctrine  fully  supported  by  the  authorities 
listed  above;  but  nearly  every  case  which  we 
have  read  by  our  original  examination  of  this 
question,  or  which  has  been  called  to  our  atr 
tention  by  the  briefs  of  counsel,  regards  the 
opinion  of  Justice  Field  in  that  case  as  uphold- 
ing the  general  principle  that  personal  prop- 
erty, consisting  of  mortgages  and  debts  gener- 
ally, owned  by  a  nonresident  of  the  state 
endeavoring  to  tax  such  property,  "has  no 
situs  independent  of  the  domicil  of  the  owner." 
And  until  the  same  court  which  rendered  that 
opinion  declines  to  regard  it  as  maintaining 
such  a  principle,  we  accept  the  general  inter- 
pretation given  to  the  language  of  Judge  Field 
as  the  correct  one,  restricting  its  application, 
however,  to  mortgages  in  the  possession  of  the 
owner.  The  case  of  Detroit  v.  Detroit  Board 
of  Assessors,  91  Mich.  78,  16  L.  R.  A.  59,  cited 
by  appellant,  decided  that  the  law  of  Michigan 
taxing  mortgages  owned  by  nonresidents  waa 
not  unconstitutional.  The  statute  of  that  state, 
however,  expressly  provided  that  any  "mort- 
gage by  which  a  debt  is  secured,  when  land 
within  this  state  is  pledged  .  .  .  shall,  for 
the  purposes  of  assessment  and  uxation,  be 
deemed  and  treated  as  an  interest  In  the  land 
so  pledged."  The  court  held  that  the  legis- 
lature could  give  a  situs  to  mortgages  where 
the  land  was  situated,  treating  them  as  inter- 
ests in  realty,  though  held  by  nonresidentsi 
In  distinguishing  the  case  from  the  state  tax 
decision,  supra,  the  court  says  that  the  statute 
of  Michigan  'imposes  a  tax  upon  an  interest 
in  real  estate  as  such,"  while  the  decision  of 
the  Supreme  Court  of  the  United  States  was 
that  a  tax  could  not  be  imposed  upon  the  bond 
itself,  which  had  a  situs  at  the  domicil  of  its 
owner.  A*  careful  examination,  therefore,  of 
the  Michigan  case,  demonstratea  that  the  legis- 
lature, in  the  opinion  of  the  court,  had  the 
power  *'to  fix  the  situs  for  the  purpose  of  tax- 
ation at  the  place  of  the  location  of  the  prop- 
erty mortgaged,**  and  that  real-estate  mort- 
gages, for  the  purpose  of  taxation,  could  be 
treated  as  interests  in  lands.  The  Oregon 
cases  dted  recognise  a  statute  of  that  stats 
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flmilar  to  that  of  Michigan,  and  uphold  its 
constitutionality.  But  until  the  legislature 
passes  such  a  law  in  Montana  it  is  unnecessary 
to  inquire  into  its  validity,  for  we  are  of  opin- 
ion' that  in  the  Revenue  Law  of  1801  there  Is 
no  provision  giving  a  situs  to  mortgages  owned 
by  nonresidents  as  property  within  the  state. 
The  general  rule  must,  therefore,  control,  and 
the  case  be  determined  adversely  to  plaintiff. 
See  above  authorities.  It  may  be  that  if,  as  a 
fact,  notes  and  mortgages  owned  by  nonresi- 
dents are  actually  within  the  state,  and  are 
controlled  by  the  agents  therein,  who  retain 
them,  and  make  the  investments  for  the  own- 
ers, such  securities,  under  the  present  revenue 
laws,  are  subject  to  taxation,  in  the  hands  of 
such  agents,  tm  property  in  the  state.    That 


question  is  not  before  us.  But,  as  said  before^ 
the  case  at  bar  is  not  excepted  from  the  gen* 
eral  rule  that  "securities,  such  as  mortgages- 
and  the  like,  are  deemed  to  have  no  situs  ex- 
cept that  of  the  domicil  of  the  owner,"  hence 
are  not  subject  to  taxation  in  this  state  if  the 
domicil  of  the  owner  is  without  the  state. 
From  the  foregoing  views  it  logically  followa 
that  the  assessor,  having  assess^  property  not 
within  the  state,  and  therefore  not  taxable,, 
cannot  recover  his  fees  for  such  assessment 
Herriman  v.  SUnoers,  48  Me.  409;  B&rry  v.  10$- 
mula  County  Camrs,  6  Mont.  121. 

The  order  overruling  a  motion  for  a  new  triait 
and  the  judgment  are  affirmed, 

De  Witt,  J.f  concuxs. 
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Lorinda  WALKER 
James  P.  WALKER  et  al 
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!•   A  wilb's  distrllratiTe  share  cf  tbe 
personal  estate  of  her  husband  at  his 

death  cannot  be  defeated  by  a  transfer  or  change 
of  title  as  a  mero  device  for  that  purpose,  while 
be  keeps  absolute  dominion  and  enjoyment  of 
the  property  during  his  own  life. 
2.  A  wlfb  Is  within  the  elass  of  "ered- 
Itors  and  others**  In  a  statute  against  fraud- 
ulent conveyaooes  in  respect  to  her  distributive 
share  in  her  husband*s  property  at  his  death. 

8.   A  eomplete  fflft  Inter  tIvos  of  stocks 

to  tbe  donor*8  sons  is  not  made  by  taking  the 
shares  in  their  names  and  leaving  them  with  a 
third  person  subject  to  donor*B  oontroL 
4.  A  flrand  on  the  wife  of  the  purchaser 
Is  not  made  by  taking  a  deed  of  their  home- 
stead In  his  name  as  trustee  for  his  sons  by  a  for- 
mer wife,  where  tbe  amount  Invested  therein  is 
but  a  small  part  of  his  estate  and  a  reasonable 
provision  for  the  sons. 

(March  18,  IWL) 

EXCEPTIONS  by  defendante  to  rulings  of 
the  Merrimack  County  Court  made  during 
the  trial  of  a  proceeding  to  establish  a  right  to 
a  share  in  the  estate  of  plaintiff 's  deceased  hus- 
band, Nathaniel  B.  Walker.     Overruled, 

Nathaniel  B.  Walker  died  In  1889,  leaving  a 
will  in  which  he  gave  one  third  of  his  estate  to 
plaintiff  and  the  remainder  to  his  two  sons,  by 
a  former  wife.  Defendant  Mellen  holds  in 
trust  for  such  sons  a  large  amount  of  corporate 
stocks  which  bad  been  delivered  to  him  by 
Nathaniel  B.  in  his  lifetime  to  be  kept  for  the 
sons.  In  May,  18T7,  Walker  purchased  a 
house  in  Concord,  taking  the  deed  in  his  name 
as  trustee  for  his  two  sons.    This  house  was 

K0TS.~A8  to  conveyance  on  eve  of  marriage  to 
defraud  wife,  see  Murray  v.  Murray  (Ky.)  8  L.  B. 

For  claim  of  dower  in  case  of  deed  to  third  per- 
son for  hu8band*8  benefit,  see  Phelps  v.  Phelps  (N. 
T.)26L.ItA.6S95. 

For  trust  to  defeat  dower,  see  Stroup  v.  Stroup 
aad.)  ante,  p.  fXSk 
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occupied  as  a  homestead  untfl  his  death. 
Plaintiff  did  not  know  the  state  of  the  title  to* 
this  house  and  dower  and  homestead  were  con- 
signed to  her  out  of  it.  Upon  learning  the- 
state  of  the  title  she  moved  to  amend  her  bill' 
so  as  to  claim  a  share  in  that  property.  This 
claim  was  denied.  The  sons  did  not  know  the 
amount  and  kind  of  the  securities  which  had 
been  delivered  to  the  trustee  for  them,  un til- 
after  the  father's  death;  no  part  of  which  was- 
ever  delivered  to  them  in  tbe  lifetime  of  the- 
father.  Tbe  trustee  acted  always  in  managing 
the  estate  under  the  father's  directions.  Tlie 
gift  was  not  intended  to  take  effect  until  after 
tbe  father's  death. 

The  presiding  Justice  ruled  that  the  sons- 
should  pay  to  plaintiff  one  third  of  the  value* 
of  the  property  in  tbe  trustee's  hands,  or  that 
the  trustee  should  deliver  the  propertv  to  the- 
ezecutor  to  be  administered  as  part  of  defend- 
ant's estate. 

Further  facts  appear  in  the  opinion. 

Mr.  William  L.  Foster*  for  defendants: 

In  cases  of  gifts  in  trust,  of  this  nature,  the 
donor  may  provide  that  the  trustee  shall  re- 
tain possession  of  the  property  during  the  life 
of  the  donor,  and  at  bis  death  deliver  it  to  the- 
donee.  And  the  donor  may  lawfully  provide- 
that  the  income  from  the  property  may  be- 
paid  to  the  donor  during  his  life. 

Stone  V.  Hacked,  12  Gray,  207;  Love  v. 
Franeie,  68  Mich.  181;  Boetwiek  v.  Mahaffig 
48  Mich.  342;  ESxf  parte  Pye,  18  Yes.  Jr.  140. 

The  plaintiff,  bavine  waived  the  provisiona- 
of  the  will  and  released  her  right  of  dower  and 
homestead,  takes  her  share  in  the  estate  as- 
heir  of  her  husband. 

Hunkina  v.  Bunking  65  N.  H.  96. 

Mrs.  Walker  is  not  a  creditor. 

Sanborn  v.  Ooodhue,  28  N.  H.  48,  59  Am. 
Dec.  898;  Stone  v.  Baekett,  tupra;  Sewall  v. 
Soberts,  -115  Mass.  272;  Vineg  v.  Abbott,  IWh 
Mass.   800;  Davis  v.  Ney,  125  Mass.   500,  28 
Am.  Rep.  272;  Perry  v.  Croee,  182  Mass.  454; 
Stone  V.  Stone,  18  Mo.  889;  Straat  v.  (/Neil, 
84  Mo.  68;  Davie  v.  Davie,  5  Mo.  18S»  Mc- 
Laughlin V.   McLaughlin,  16  Mo.  24Wr  Pond' 
V.  Sweetser,  86  Ind.  144:  Pa^field  v.  Padfleld, 
78  111.   16;   Chaee  v.  Bedding,  13  Gray,  418^ 
Blaedel  v.  Locke,  52  N.  H.  238;  Spaulding  v^ 


See  also  .30  L.  R.  A.  24.3;  34  L.  H.    A.  40. 
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Andover,  04  K.  H.  88;  Kimball  v.  NorUm,  59 
N.  H.  1;  Smith  v.  Ompee  Valley  Ten  Cents 
Sav.  Bank,  64  N.  H.  228;  Franer  v.  PerWw, 
<J2  N.  H.  69. 

Mestn.  ChjMe  A  Streeier*  for  plaintiff: 

The  80-ca11ed  gifts  were  incomplete. 

2  Bl.  Com.  30;  Cummivgs  v.  BramhaU,  120 
Mass.  552;  Shurtl^Y.  Francis,  118  Mass.  154; 
Miller  v.  LePiere,  186  Mass.  20;  Reed  v.  Spauld- 
ing,  42  N.  EL  119;  Oraig  v.  Kittredge,  46  N. 
H.  58;  Basket  v.  BasseU,  107  U.  S.  602,  27  L. 
«d.  500;  Sanborn  ▼.  Ooodhue,  28  K.  H.  56.  59 
Am.  Dec.  898;  Tbwfe  7.  Wiwd,  60  N.  H.  434, 
49  Am.  Rep.  826;  BartleU  v.  Remington,  59 
N.  H.  866;  Cutting  v.  OUman,  41  N.  H.  150. 

A  liusband  has  no  power  to  dispose  of  his 
personal  estate  for  the  express  purpose  of  de- 
priving his  widow  of  her  distributive  share 
therein. 

2  BI.  Com.  616, 516;  Stetute  of  Distributions, 
1^  &  28  Car.  U. ;  McQueen's  Law  of  Husband 
&  Wife  (1885)  p.  110;  2  Roper.  Husb.  &  W. 
p.  14;  Smith  v.  Fellows,  2  Atk.  61;  Turner  v. 
Jennings,  2  Vem.  612;  HaU  v.  HaU,  Id.  277; 
Coomee  v.  EUing,  8  Atk.  676;  Fairebeard  v. 
Bowers,  2  Yern.  202;  Edmundson  v.  Our,  7 
Yin.  Abr.  202,  pi.  11;  St&ne  v.  iSt^e,  18  Mo. 
889;  Straat  v.  O^iVCT/,  84  Mo.  68;  Tueker  ▼. 
r«dter.  29  Mo.  850;  Tucker  v.  Tucker,  82  Mo. 
464;  I>a9/«  v.  Datfis,  5  Mo.  188;  Haps  v.  Henry, 
1  Md.  Ch.  887;  iSandorn  v.  /xzn^,  41  Md.  107; 
Babbitt  v.  Qaitber,  67  Md.  95. 

As  to  the  homestead,  the  retention  of  the 
property  by  the  fictitious  trustee,  the  use  of  it 
by  him  for  twelTe  years  without  disclosing  to 
his  wife  or  sons  the  real  facts,  are  badges  of 
fraud,  upon  which  the  court  must  set  aside 
the  trust  as  a  fraud  in  law. 

Feigley  y.  Feigley,  7  Md.  587,  61  Am.  Dec. 
876. 

Blodifettt  J.,  delivered  the  opinion  of  the 
•court: 

Upon  the  facta  found  at  the  hearing,  the 
bill  can  be  maintained.  The  attempt  of  the 
plaintiff's  husband  to  dispose  of  nearly  all 
of  his  personal  estate  so  that  he  should  have 
the  enjoyment  and  control  of  it  for  life,  and 
the  plainti£F  be  deprived  of  any  portion  of 
it  at  his  decease,  cannot  be  sanctioned.  It 
Is  settled  law  that  conveyances  of  real  estate 
made  by  the  husband,  during  coverture,  for 
the  purpose  of  defeating  the  wife's  rights, 
■are,  as  to  her,  fraudulent  and  void.  Whether 
the  same  rule  obtains  in  transfers  of  personal 
property  for  the  like  purpose,  when  the  hus- 
band reserves  therein  no  right  to  himself,  is 
a  question  upon  which  the  authorities  are 
somewhat  at  variance ;  but  where  the  transfer 
is  a  mere  device  or  contrivance  by  which  the 
husband,  not  parting  with  absolute  dominion 
over  the  property  during  his  life,  seeks  at  his 
•death  to  aeprive  nis  widow  of  her  distributive 
share,  there  is  no  substantial  conflict  of  au- 
thority that  the  rule  applicable  to  convey- 
unces  of  realty  prevails.  Thayer  y.  ITtayer, 
14  Yt.  107,  89  Am.  Dec.  211 ;  Hays  y.  Henry, 
1  Md.  Ch.  887 ;  Babbitt  v.  Qaither,  67  Md. 
«5,  100,  105 ;  LittUUm  y.  Littleton,  18  N.  C. 
827 ;  McOee  v.  HeOee,  26  N.  C.  105 ;  Davis 
V.  Davis,  5  Mo.  188 ;  Stone  v.  Stone,  18  Mo. 
889 ;  Tucker  v.  Tucker,  29  Mo.  860 ;  Smith  v. 
Smith,  12  Cal.  216,  226,  78  Am.  Dec.  688 ; 
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Lord  V.  Hough,  48  Cal.  681;  Oraneon  y. 
Cranson,  4  Mich.  280,  66  Am.  Dec.  534; 
Holmes  v.  Holmes,  8  Paige,  868,  8  L.  ed.  186 ; 
Ridiards  v.  Richards,  11  Humph.  429 ;  Petty 
V.  Petty,  4  B.  Mon.  215,  89  Am.  Dec.  501. 
Such,  also,  were  the  decisions  under  the 
ancient  customs  of  London,  from  which  our 
statute  of  distributions  is  said  to  have  been 
borrowed.  Thus,  in  HaU  v.  HaU,  2  Yern. 
277,  it  was  held  that  if  a  freeman  gives  away 
goods  in  his  lifetime,  and  yet  retains  the  deed 
of  gift  in  his  own  power,  or  retains  the  poa- 
sesslon  of  the  goods,  or  any  part  of  them,  it 
is  a  fraud  upon  the  custom,  and  will  not 
conclude  the  widow ;  and  in  Faird>eard  v. 
Bowers,  Id.  202,  a  voluntary  judgment  by  a 
freeman,  payable  after  his  death,  was  post- 
poned to  tne  widow's  claim  for  her  customary 
share.  So.  in  City  v.  City,  2  Lev.  180,  where 
the  deceased  had,  by  deed,  assigned  a  term 
to  his  son,  and  the  son  had  eone  into  pos- 
session, it  was  held  that  this  did  not  bar  the 
widow  of  her  customary  share,  the  assign- 
ment being  without  consideration ;  and  it  wat 
said,  *'The  same  is  the  law  as  to  goods.* 
And  Edmundson  v.  Cox,  7  Yin.  Abr.  203.  Is 
of  the  like  general  purport.  That  case  was 
a  bill  by  the  widow  of  a  freeman  of  London 
for  her  customary  share.  The  husband  had 
made  his  will,  and  devised  to  the  wife  certain 
real  and  personal  estate.  There  was  sealed 
up  in  the  will  the  bond  of  the  testator, 
executed  before  the  date  of  the  will,  con- 
ditioned to  pay  the  defendant  a  given  sum 
of  money,  or  transfer  to  him  a  given  amount 
of  bank  stock.  The  obi  i  ^  was  the  testator  *  a 
nephew,  and  the  bond  without  valuable  con- 
sioeration.  It  was  held  by  the  master  of  the 
rolls  that  the  widow,  on  first  disclaiming  all 
benefit  under  the  will,  could  have  a  decree 
for  her  customary  share,  and  that  the  bond 
should  not  stand  in  her  way ;  and  he  adds, 
"  Such  sort  of  contri  vances  to  evade  the  custom 
have  always  been  set  aside  in  this  court.* 
See  also  Smith  v.  Fellows,  2  Atk.  62,  and 
Coomes  v.  Elling,  8  Atk.  676.  These  decisions 
well  illustrate  what  should  be  the  course  of 
decision  under  our  statute.  The  widow's 
claim  for  her  share  under  the  statute  being 
strictly  analogous  to  the  claim  of  the  widow 
of  a  freeman  under  the  custom  of  London,  if 
a  contrivance  to  evade  the  rights  of  the  widow 
under  that  custom  was  never  tolerated  there 
is  no  reason  why  it  should  meet  with  more 
favor  under  the  statute.  By  the  declaratory 
Statute  of  18  Eliz.,  chap.  6,  made  perpetual 
by  29  Eliz.,  chap.  6,  and  adopted  as 
part  of  the  common  law  in  this  state,  for 
avoiding  feigned,  covinous,  and  fraudulent 
feoffments,  gifts,  grants,  alienations,  con- 
veyances, bonds,  suits,  judgments,  and  exe- 
cutions, as  well  of  lands,  tenements,  and 
hereditaments  as  of  goods,  chattels,  wares^ 
and  merchandise,  which  feoffments,  etc., 
have  been  devised  of  malice,  fraud,  covin, 
collusion,  or  guile,  to  the  end,  purpose,  and 
intent  to  delay,  hinder,  or  defraud  creditors 
and  others  of  their  just  and  lawful  actions, 
suits,  debts,  accounts,  damages,  etc.,  not 
only  to  the  let  or  hinderance  of  the  due  course 
and  execution  of  law  and  justice,  but  also  to 
tibe  overthrow  of  all  true  and  plain  dealing, 
it  was  declared  and  enacted,   in  the  second 
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section,  *that  all  and  every  feoffment,  gift, 
grant,  alienation  and  conveyance,  and  all  and 
•every  bond,  suit.  Judgment  and  execution, 
to  Of  for  any  intent  or  purpose  before  declared 
and  expressed,  shall  be  from  henceforth 
•deemed  and  taken, "  as  against  such  creditors 
4ind  others,  and  their  representatives,  "  to  be 
utterly  void  and  of  none  effect." 

There  is  no  ground  to  claim,  and  none  is 
•made  by  the  defendants,  that  the  act  of  the 
plaintiff's  husband  in  relation  to  the  stocks 
4md  bonds  comes  within  the  proviso  in  the 
«ixth  section  exempting  from  the  operation 
of  the  act  transactions  upon  a  good  considera- 
tion and  bona  fide ;  but  it  is  contended  that 
the  plaintiff  is  not  within  the  act,  as  a 
•creditor,  and  therefore  is  not  within  its  pro- 
tection. Technically,  and  in  a  strict  legal 
«ense,  she  may  not,  perhaps,  be  a  creditor ; 
t)ut  "  the  statute,  by  the  words  'creditors  and 
others,'  embraces  others  than  those  who  are 
strictly  and  technically  creditors.  Even  the 
word  'creditor'  does  not  receive  a  strict  def- 
inition, for  a  party  who  is  not,  strictly 
speaking,  a  creditor,  may  stand  in  the  equity 
of  a  creditor,  and  have  an  interest  that  may 
be  defrauded.  .  .  .  The  character  of  the 
olaim,  if  it  is  just  and  lawful,  is  immaterial, 
.     .     .     and  a  contingent  claim  is  as  fully 

frotected  as  one  that  is  absolute."  Bump, 
'raud.  Conv.  2d  ed.  491.  492.  Under  this 
oonstruction  of  the  statute,  which  is  fully 
supported  by  the  decisions,  it  is  not  open  to 
feasonable  doubt  that  the  plaintiff  comes 
within  its  protection.  The  character  of  her 
olaim  is  just  and  lawful,  in  the  highest 
•degree;  she  stands  in  the  equity,  if  not  in 
the  attitude,  of  a  creditor ;  she  is  as  much  in- 
jured as  any  creditor  can  be;  and  the  fact 
that,  at  the  time  the  securities  were  trans- 
ferred, her  distributive  right  therein  was 
contingent,  entitles  it  none  the  less  to  pro- 
tection than  if  it  had  been  absolute.  And 
this  should  be  so.  Marriage  is  equivalent  to 
.  «  pecuniary  consideration ;  that  is  to  say,  it 
is  a  valuable  consideration.  The  plaintiff's 
Tight  to  her  distributory  share  of  her  hus- 
4>and^s  large  estate,  and  which  is  quite  likely 
to  have  been  one  of  the  inducements  to  her 
marriage  with  him,  is  therefore  in  the  nature 
of  an  actual  purchase  of  that  right,  and  may 
well  be  given  the  same  effect,  under  the 
liberal  and  beneficial  construction  which  the 
statute  is  entitled  to  receive  for  the  sup- 
pression of  fraud,  the  advancement  of  justice, 
and  the  promotion  of  the  public  good.  But 
however  this  may  be,  inasmuch  as  the  design 
of  the  statute,  obviously,  was  to  embrace 
others  than  those  who  are  creditors,  in  a  strict 
4md  technical  sense,  we  think  that  under  its 
-designation  of  ''creditors  and  others"  the 
plaintiff  is  fairly  included ;  ''and  if"  in  the 
language  of  Mason,  J.,  in  Feigley  v.  Feigley, 
^  Md.  687,  61  Am.  Dec.  875;  "under 
auch  a  comprehensive  clause  as  'creditors  and 
others, '  a  wife  who  has  been  made  the  victim 
of  her  husband's  fraud  is  not  to  be  included, 
we  are  at  a  loss  to  ascertain  to  whom  it  was 
-designed  to  relate."  The  same  or  equivalent 
statutory  language  is  also  held  to  apply  to 
-and  include  the  defrauded  wife  in  Tyler  v. 
Tylm-,  126  111.  525;  Qreen  v.  Adams,  59  Vt. 
403,  59  Am.  Rep.  761 ;  JiggiiU  ▼.  JiggitU,  40 
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Miss.  718 ;  ReynoUls  v.  Vanee,  1  Heisk.  844 ; 
Boils  V.  Boils,  1  Coldw.  287 ;  Brewer  v.  Can- 
nell,  11  Humph.  500;  KiUinger  v.  Beiden- 
hauer,  6  Serg.  &  R.  581 ;  Bouslaugh  v.  Bans- 
lough,  68  Pa.  495,  499;  and  Johnson  v. 
Johnson,  12  Bush,  485.  And  if  it  were  even 
held  that  the  statute  does  not  include  the 
plaintiff,  either  as  a  creditor,  or  as  one  to 
whom  the  conveyancer  owes  a  lawful  duty 
in  respect  of  his  property,  which  he  fraud- 
ulently attempts  to  avoid,  it  would  not  leave 
her  remediless  under  the  common  law,  which 
is  still  in  force.  "As  the  act  is  merely 
declaratory,  resort  may  always  be  had  to  the 
principles"  of  the  common  law  whenever  the 
statute  fails  to  reach  a  case  of  fraud.  The 
act  itself  is  not  affeeted  by  this  doctrine,  and 
will  in  general  be  received  as  true  declara- 
tion of  what  the  law  was ;  but  wherever  the 
statute  is  ineffective,  either  through  a  change 
of  custom,  or  the  introduction  of  a  new  kind 
of  i^roperty,  or  the  concoction  of  some  new 
device,  there  the  common  law  intervenes, 
with  its  pure  and  elevated  principles  of 
morality  and  justice,  and  enforces  the  dic- 
tates of  common  honesty  and  common  sense. " 
Bump,  Fraud.  Conv.  11.  But,  irrespective 
of  the  statute  and  the  common  law,  the  ob- 
ligations and  duties  of  husbands  and  wives 
to  each  otiier  disable  each  of  them,  alike,  to 
successfully  defraud  the  other  by  such  a  dis- 
proportionate, unreasonable,  and  fraudulent 
transfer  of  property  as  appears  in  this  case 
(Laton  V.  Balcom,  64  N.  H.  92,  94-96)  ;  and 
upon  general  principles  of  equity,  alone,  the 
plaintiff's  bill  may  be  supported.  It  is  an 
established  rule  that  a  husband  will,  upon 
a  proper  case  being  made  out.  be  restrained 
by  injunction  from  transferring  property  in 
fraudof  the  legal  or  equitable  rights  of  the 
wife.  2  Story,  Eq.  Jur.  12th  ed.  §  955; 
Eerr,  Inj.  2d  ed.  584,  and  cases  cited  ;  Eden, 
Inj.  295,  296.  And,  if  such  transfers  are 
made,  equity  puts  her  on  the  same  footing 
with  a  creditor  who  finds  himself  hindered, 
delayed,  or  defrauded  bv  his  debtor.  With 
these  views  of  transaction,  the  plaintiff  is 
entitled  to  her  distributive  share  of  tlie  stockr 
and  bonds  as  if  no  transfer  of  them  had  been 
made  or  attempted.  If,  however,  the  trans- 
fer were  not  fraudulent  as  against  her,  the 
same  conclusion  follows.  The  gift  was  not 
perfected.  It  was  not  valid  as  a  gift  inter 
vivos,  for  that  goes  into  absolute  and  im- 
mediate effect, — the  donor  parting  not  only 
with  the  possession,  but  with  the  dominion 
of  the  property ;  nor  as  a  donatio  causa  mortis, 
for  the  securities  were  not  delivered  by  the 
deceased  in  his  last  sickness,  nor  when  in  any 
particular  peril  of  death,  or  under  any  spe- 
cial apprehension  of  such  peril.  Craig  v. 
Kittredgf  46  N.  B.  57,  and  authorities  cited. 
As  to  the  house  occupied  by  the  plaintiff 
and  her  husband  as  a  homestead,  a  different 
case  is  presented.  At  the  hearing  the  plain- 
tiff moved  to  amend  her  bill  so  as  to  claim 
one  third  part  of  the  homestead  premises ;  but 
the  claim  was  denied  on  the  ground  that,  at 
the  time  her  husband  took  the  homestead  deed 
as  trustee  for  his  sons,  he  had  ample  means 
remaining  for  a  suitable  provision  for  the 
plaintiff,  to  which  denial  she  excepted.  If 
the  purpose  which  prompted  the  husband's 
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act  was  not  to  defraud  the  plaintiff,  but  a 
desire  to  malce  a  reasonable  provision  for  his 
minor  children,  whose  interests  it  was  his 
duty  to  guard  and  protect,  it  would  be  a 
misnomer  to  call  the  transaction  fraudulent, 
and  it  must  be  allowed  to  stand.  In  such 
oases  the  facts  are  always  open  to  inquiry, 
"  and  it  seems  settled  that  the  court  is  war- 
ranted in  considering  such  circumstances  as 
the  meritorious  object  of  the  conveyance  and 
the  situation  of  the  husband  in  point  of  pe- 
cuninry  means."  Schouler,  Dom.  Rel.  270. 
And  this  is  right  and  reasonable.  Marriage 
does  not  debar  a  man  from  all  rifht  to  dis- 
pose of  his  property  durinic  his  life  accord- 
ing to  his  will  and  pleasure.  On  the  con- 
trary, "nothing  is  better  settled  than  the 
power  of  a  husband  to  dispose  of  his  personal 

Sroperty  in  good  faith,  by  gift  or  otherwise, 
uring  coverture,  free  from  all  post  mortem 
claims  thereon  by  his  widow."  Dickenon^s 
App.  115  Pa.  198.  It  simply  debars  him  from 
making  gifts  and  conveyances  with  the  view 
of  defeating  his  wife's  marital  rights,  and 
to  this  extent  only  is  his  power  of  disposal 
clogged  and  fettered.  When  his  object  is 
not  to  defraud  her,  he  may  therefore  lawfull  v 
sell  or  convey,  and  he  may  even  make  a  gift 
of  his  property  for  any  lawful  purpose.  If 
possessed  of  large  estate,  the  voluntary  con* 


veyance  of  a  small  portion  of  it  to  a  steaoget 
would  scarcely  be  deemed  fraudulent  a» 
against  her ;  and  if  the  conveyance  is  to  hi* 
children  by  a  fonner  marriage,  and  he  re- 
tained that  which  would,  in  the  ordinarjr 
course  of  events,  be  ample  provision  for  him- 
self and  wife  and  family,  there  surely  would 
be  no  fraud  upon  her  marital  rights  cognis- 
able in  equitv.  Bee  Butler  v.  Butler,  21 
Kan.  621,  80  Am.  Rep.  441,  and  authoritie» 
generally.  Taking  into  consideration  Mr. 
Walker's  pecuniary  circumstanoea,  the  oont- 

garatively  small  amount  invested  in  tb» 
omestead  trust  estate  with  reference  to  the 
entire  amount  of  his  property,  the  meritor- 
ious claims  of  his  children,  as  such,  upon 
him,  and  the  pregnant  fact  that  this  trust 
was  created  long  before  his  estrangement  frooa 
the  plaintiff,  we  are  of  opinion  uiat  the  pro- 
vision made  bjr  him  for  his  children  was» 
under  the  existing  circumstances,  a  just  and 
reasonable  one,  that  on  fraud  upon  the  plain- 
tiff was  intended,  and  that  her  claim  for  » 
share  of  the  homestead  estate  was  properly 
denied. 
Bxeeptiem  ^rcerrtML 

Doe,  Oh.  J.,  and  Alleot  J'$  did  not  sit» 

The  others  concurred. 
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A.  Lincoln  FRAME 

George  H.  FELIX  et  al„  Appta, 

(167  Pa.  47.) 

1.  A  citiieiit  tazpayeFt  and  property 
owner  in  a  eity  may  invoke  equity  Jn- 
riadietion  to  restrain  the  execution  of  an  ille- 
gal coDtraot  for  public  work  mvolyiog  an  ex- 
penditure of  public  money.  ' 

S«  A  city  cannot  evade  a  requirement 
that  contracts  m  oat  be  let  to  the  lowest 
responsible  bidder  by  acting  indirectly 
through  the  agency  of  the  water  board  which  is 
only  a  department  of  the  city  goyemment. 

8«   Proposals  for  bids  for  public  work 

cannot  fljc  the  price  to  be  paid  for  labor,  where 
the  statute  requires  all  contracts  for  public  work 
to  be  let  to  the  lowest  responsible  bidder. 

(March  18. 189B.I 

APPEAL  by  defendants  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Berks 
County  in  favor  of  plaintiff  in  an  action 
brought  to  enjoin  the  execution  of  a  contract 
for  the  construction  of  certain  public  work. 
Affirmed, 

The  facts  are  stated  in  the  opinion  of  the 
court  below  which  was  delivered  by  Endlich, 

J      WH  follows* 

""The  bill  filed  December  20,  1894.  in  this 
case  avers  (1)  that  plaintiff  is  a  citizen  and 

Nora.— For  notB  on  rights  of  lowest  bidders  on 
public  contracts,  see  Anderson  v.  St«  Louis  Public 
School  Board  (Mo.) »  L.  B.  A.  707. 
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tax  payer  of  the  city  of  Reading  owning  real 
estate  within  the  same  taxable  for  munici- 
pal purposes ;  (2)  that  the  said  city  is  sub- 
ject to  the  AcU  of  Mav  28.  1874  (Piib.  Lawa^ 
280).  and  May  28,  1889  (Pub.  Laws.  277); 
(8)  that  Felix  and  others  named  as  defend- 
ants are  commissioners  of  the  water  depart- 
ment of  said  city,  under  the  provisions  of 
said  acts ;  (4)  that,  having  resolved  to  con- 
struct a  new  inlet  at  the  Maidencreek  pump> 
ing  station,  they  prepu«d  plans  and  speci- 
fications, and  Invited  proposals  on  the  basia 
thereof,  the  same  stipulating  that  none  bu6 
citizens  of  the  United  State's  shall  be  em» 
ployed  by  the  contractor  upon  said  work, 
and  that  the  minimum  wages  to  be  paid  by 
him  to  such  employ^  shall  be  $1. 50  per  day  ; 
(5)  that  the  contract  was  on  December  18» 
1894.  awarded  to  the  defendant  Ahrens,  upoi» 
his  proposal  made  on  the  basis  of  said  speci- 
fications, and  that  an  agreement  is  about  to 
be  executed  with  him  accordingly ;  (6)  that 
the  prevailing  market  price  of  labor  in  Bead- 
ing is  from  $1  to  $1.26  per  day ;  (7)  that  th» 
stipulation  as  to  the  minimum  wages  to  be 
paid  is  illegal,  unconstitutional,  and  void; 
and  (8)  that  the  said  agreement,  if  executed, 
will  do  plaintiff  irreparable  injury.     Tho 
prayers  are  (a)  that  the  proceedings  in  award- 
ing the  contract  be  declared  void ;  (b)  that 
defendant  be  restrained  from  executing  the* 
proposed  agreement;  and  (c)  general  relief. 
A  preliminary  injunction  was  granted.    The 
answer   (which  it  was  agreed  by  counsel 
should  stand  as  the  answer  of  all  the  defend- 
ants) admits  all  the  averments  except  th^ 
third,  which  is  qualified  by  the  statement 
that  the  commissioners  of  the  water  depart- 
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ment  are  governed  by  the  Act  of  March  21, 
1865  (Pub.  Laws,  458),  and  the  sixth,  sey- 
enth,  and  eighth,  which  are  denied.  The 
cause  waa  tried  and  argued  before  the  court 
on  January  8,  1895. 

**  Upon  the  basis  of  the  admission!  in  the 
pleadings,  of  the  testimony  taken,  and  of 
such  matters  as  the  court,  under  rule  27, 
§  5,  takes  judicial  notice  of,  I  make  the  fol- 
lowing findings  of  facts: 

**  (1)  The  plaintiff,  A.  Lincoln  Frame,  is 
a  citizen  and  tax -payer  of  the  city  of  Read- 
ing, a^d  the  owner  of  real  estate  in  the  said 
city  taxable  for  municipal  purposes.  (Plain- 
tiff's request  for  finaings  of  fad  No.  1 
granted.) 

**  (2)  The  city  of  Reading  is  a  municipal 
corporation,  haying  accepted  and  being  sub- 
ject to  the  provisions  of  the  act  of  the  legis- 
lature entitled  'An  act  dividing  the  cities 
of  the  state  into  three  classes, '  etc. ,  approved 
May  28,  1874,  being  a  city  of  the  third  class, 
and  is  also  subject  to  the  provisions  of  the 
act  of  legislature  entitled  'An  act  to  provide 
for  the  incorporation  and  regulation  of  cities 
of  the  third  class,'  approved  May  28,  1889. 
(Plaintiff's  request  for  findings  of  fact  No. 
2  granted. ) 

^  (8)  George  H.  Felix,  Matthan  Harbster, 
Frank  A.  Tvson,  and  Frederick  P.  Heller, 
four  of  the  defendants,  are  commissioners  of 
the  water  department  of  the  citv  of  Reading, 
which  department  is  governed  by  the  pro- 
visions of  the  Act  of  March  21,  1865  (Pub. 
Laws,  458),  and  the  supplements  thereto ;  the 
former  providing,  in  section  4,  that  said  com- 
missioners shall  have  power '  to  purchase  such 
materials  as  shall  be  requisite  for  keeping 
said  waterworks  in  good  repair,  but  not  for 
the  construction  of  new  works,  without  the 
consent  and  direction  of  councils ;'  and  that 
'no  new  work  of  construction  .  .  .  shall 
•be  undertaken  by  said  commissioners,  with- 
out the  consent  of  councils  being  first  had 
and  obtained. '  (Plaintiff's  request  for  find- 
ings of  fact  No.  8  modified.) 

(4)  In  pursuance  of  an  ordinance  of  the 
councils  of  the  city  of  Reading  of  March  23, 
1894,  providing  as  follows: 

'"Section  1.  Be  it  ordained,  etc.,  that  the 
sum  of  $35,000  be  and  the  same  is  hereby 
appropriated  to  the  department  of  water  for 
the  fiscal  year  of  1894,  to  purchase  an  ad- 
ditional pumping  engine  for  use  at  Maiden- 
creek  pumping  station,  and  to  make  such  al- 
terations to  the  present  pumping  station  as 
shall  be  necessary  for  the  accommodation  of 
said  engine.     .     .     . 

'"Sec.  2.  That  the  board  of  water  commis- 
sioners be  and  are  hereby  authorized  and  di- 
rected, immediately  after  the  approval  of 
this  ordinance,  to  advertise  for  proposals  for 
said  pumping  engine  and  alterations  to 
building,  and  award  contracts  for  the  same 
to  such  party  or  parties  as  they  may  deem 
proper  for  the  best  interest  of  the  city. 
.  .  .'  — The  said  commissioners  of  the 
water  department,  having  resolved  to  con- 
struct a  new  inlet  at  :V2.Maidencreek  pump- 
ing station  of  the  said  city,  prepared  plans 
and  specifications  therefor,  and  invited  pro- 
posals for  the  said  work,  on  the  basis  of  the 
said  plans  and  specifications;  and  that  in 
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the  said  specifications  it  was  stipulated  that 
the  person  to  whom  the  contract  should  be 
awarded  should  not  employ  any  laborer,  ar- 
tisan, or  mechanic  upon  the  said  work  who 
was  not  a  citizen  of  the  United  States,  and 
that  said  contractor  should  not  pay  less  for 
labor  on  the  said  work  than  $1.50  per  day 
for  every  person  employed.  (Plaintiff's  re-  r 
quest  for  findings  of  fact  No.  4  granted, 
with  the  addition  of  the  ordinance  under 
which  the  commissioners  were  acting.) 

"  (5)  A  number  of  proposals  wcfie  made  for 
the  said  work  upon  the  basis  of  the  said  spe- 
cifications, and  the  said  commissioners  of 
the  water  department,  on  the  18th  day  of 
December,  A.  D.  1894,  awarded  tJie  contract 
for  the  said  work  to  Howard  £.  Ahrens,  one 
of  the  defendants,  who  had  made  one  of  the 
proposals  on  the  basis  of  the  said  specifica- 
tions, axfd,  unless  restrained,  will  execute  an 
agreement  with  the  said  Howard  E.  Ahrens 
for  the  performance  of  the  said  work  in  ac- 
cordance with  the  terms  of  the  said  plans  and 
specifications.  (Plaintiff's  request  for  find- 
ings of  fact  No.  6  granted. ) 

''Under  these  flndinffs  of  fact,  and  as  ap- 
plicable to  them,  1  make  the  following  find- 
ings of  law : 

^  (a)  In  the  inviting,  awarding,  and  con- 
clusion of  oontracts  for  new  work  of  construc- 
tion under  authority  of  the  councils  of  the 
city  of  Reading,  the  board  of  water  commis- 
sioners is  bound  to  act  in  conformity  with 
the  provisions  of  Act  May  23,  1889,  article 
4,  section  6;  and  the  authority  given  it  by 
the  Ordinance  of  March  23,  1894,  respecting 
the  construction  or  alteration  at  the  Maiden- 
creek  pumping  station,  must  be  understood 
as  having  been  given  and  as  exercisable  by 
said  board  subject  to  said  provisions. 

"  (b)  The  fixing  by  the  board  of  water 
commissioners,  in  the  specifications  for  the 
work  to  be  done  at  the  Maidencreek  pump- 
ing station,  of  a  minimum  price  to  be  paid 
for  labor,  and  the  inviting  of  proposals  and 
the  awarding  of  the  contract  upon  tlie  basis 
of  such  specification,  are  a  violation  of  the 
statutory  requirement  in  Act  May  28  1889, 
article  4,  section  6,  that  such  work  be 
awarded  to  the  lowest  responsible  bidder, 
and  therefore  void.  (Plaintiff's  request  for 
findings  of  law  No.  1  substantially  granted.) 

**  (c)  The  plaintiff,  as  a  citizen,  tax-payer, 
and  property  owner  in  the  city  of  Reading, 
has  a  right  to  invoke  the  equity  jurisdiction 
of  this  court  to  set  aside  the  action  of  the 
board  of  water  commissioners  in  the  prem- 
ises, and  to  restrain  the  execution  of  the  pro- 
posed agreement  between  it  and  the  defend- 
ant Ahrens  in  pursuance  of  said  action. 

"  (d)  The  plaintiff  is  entitled  to  a  decree  in 
accordance  with  the  first  and  second  prayers 
of  his  bill,  with  costs.  (Plaintiff's  re(}uest 
for  findings  of  law  No.  4  substantially 
granted.) 

"The  reasons  which  seem  to  compel  the 
decision  I  have  lust  indicated  are  (without 
regard  to  the  order  of  the  findings)  the  fol- 
lowing : 

"1.  The  present  bill  falls  clearly  within 
the  category  of  bills  qiiia  timet, — 'a  well -set- 
tled branch  of  equity  jurisdiction. '  Wheeler 
y.  Philadelphia,  Tl  Pa.  888,  348;    Wells  y 


604 


PSITNBTLyANIA  SUFBBJC^  COUST. 


Bain,  75  Pa.  89,  16  Am.  Rep.  563 ;  Baird 
T.  Rice,  «8  Pa.  489;  Poffe  r.  AUen,  58  Pa. 
888,  98  Am.  Dec.  272.  Nor  can  the  standinf^ 
of  a  citizen  and  a  taxpayer,  when  money  is 
to  be  raised  by  taxation  or  exoended  by  the 
municipal  treasury,  to  proceed  in  equity  to 
test  the  validity  of  the  proposed  action 
claimed  by  him  to  be  illegal,  be  questioned 
at  this  day  ( W?ieder  v.  Philadelphia,  supra; 
BharpUes  v.  Philadelphia,  21  Pa.  147,  69  Am. 
Bep.  759;  Moers  v.  Reading,  21  Pa.  188; 
MoU  y.  Pennsylvania  B.  Co.  80  Pa.  9,  72 
Am.  Dec.  664 ;  Page  ▼.  Alien,  supra;  Maset 
Y.  Pittsburgh,  187  Pa.  548),  the  recognized 
grounds  of  such  standing  being  special  in- 
Jury  to  his  interests  as  a  taxpayer,  and  want 
of  a  common-law  remedy.  See  Bispham, 
Eq.  S424;  1  Spelling,  Extraordinary  Relief, 
|l§  614,  717;  Mott  v.  Pennsylvania  R.  Co. 
supra.  It  is  therefore  unnecessary  for  him 
to  show  any  injury  likely  to  result  to  him 
from  the  alleged  illegal  action,  different  in 
kind  from  that  common  to  all  other  citizens 
and  taxpayers,  and  Inferable,  as  a  matter  of 
law,  from  the  Illegality  of  the  proposed  ex- 
penditure of  the  public  money.  The  fact  of 
a  threaten^  injury  entitling  him  to  a  relief 
is  necessarily  involved  in  the  establishment 
of  the  illegality  of  the  intended  municipal 
action.  Hence  I  have  deemed  it  needless  to 
make  any  special  finding,  as  a  finding  of 
fact,  that  the  contract  here  in  question,  if 
executed,  will  do  irreparable  injury  to  plain- 
tiff. (Plaintiff's  request  for  findings  of  fact 
No.  7  refused,  etc.) 

"  2.  It  was  decided  in  Reading  v.  8hepp,  2 
Pa.  Dist.  Rep.  187,  upon  careful  considera- 
tion of  all  the  pertinent  statutes,  that  the 
Special  Act  of  1865,  creating  and  governing 
the  water  department  of  the  city  of  Reading, 
is  not  repealed  by  the  provisions  of  the  Act 
of  1874,  providing  a  system  by  which  cities 
of  the  third  class  may  purchase'the  franchises, 
etc.,  of  existing  water  companies,  nor  bv 
those  of  the  Act  of  1889,  empowering  such 
cities,  having  become  the  owners  of  water- 
works, to  establish  water  departments;  and 
that,  therefore,  the  water  department  of  the 
city  of  Reading  is  governed  by  the  Act  of 
1865  and  its  supplements,  and  not  by  the 
General  Laws  of  1874  and  1889.  The  ques- 
tion then  arises  whether,  in  inviting  pro- 
posals and  awarding  contracts,  the  board  is 
reouired  to  conform  to  the  provisions  of  ar- 
ticle 4,  section  6,  of  the  last-named  enact- 
ment, which  is  as  follows:  'AH  work  and 
materials  required  b^  the  city  shall  be  fur- 
nished, and  tne  printing,  advertising  and  all 
other  kinds  of  work  to  be  done  for  the  city, 
shall  be  performed  under  contract,  to  be 
given  to  the  lowest  responsible  bidder,  under 
luch  regulations  as  shall  be  prescribed  bv 
ordinance. '  It  was  decided  in  Bork  v.  Buf- 
falo, 127  N.  Y.  64,  that  a  provision  in  the 
charter  of  the  city  of  Buffalo  prohibiting 
the  same  from  entering  into  a  contract  for 
any  work  or  improvement  exceeding  certain 
prices,  and  with  certain  exceptions,  'until 
the  assessment  therefor  has  been  confirmed, ' 
did  not  apply  to  the  board  of  park  commis- 
sioners of  SHid  city,  or  to  the  contracts  made 
by  tltem  ;  but  that  the  provisions  mentioned 
had  reference  to  contracts  made  by  the  regu- 
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lar  oflScers  of  the  municipal  government,  and 
not  those  made  by  a  separate  department 
possessing  independent  corporate  powers. 
It  appears  from  the  opinion  of  Mr.  Justice 
Vann  in  that  case  Uiat  the  park  com  mission 
was  organized  by  a  special  statute  paaaed 
1869,  subsequently  to  the  enactment  of  tfaa 
charter  of  the  city,  forming  no  part  of  it, 
and  in  no  way  dependent  upon  It;  creating 
an  independent  department  of  the  city  gov- 
ernment, and  clothing  it  with  power  to  locate 
parks,  lay  out  approaches  thereto,  appro- 
priate and  condemn  lands  for  these  purposes, 
make  rules  for  the  regulation,  government, 
and  protection  of  the  parks,  etc.,  all  powers 
which  were  to  be  exercised  by  the  commia- 
sion  independently  and  without  the  consent 
or  approval  of  any  other  body  or  ofllcers.  In 
1885  the  provisions  of  the  Statute  of  1869 
were  incorporated  in  a  revision  of  the  city 
charter  as  one  of  the  titles  of  the  same,  with 
the  apparent  obiect  of  having  all  the  laws 
relating  to  the  city  government  in  its  various 
departments  embraced  in  a  single  statute, 
for  the  sake  of  convenience.  The  park  com- 
missioners were  not,  however,  in  terms,  made 
city  ofiScers,  but  were  still  given  'sole  and 
exclusive  power  by  contract  or  otherwise  lo 
open,  grade,  construct,  repair  and  maintain 
the  roadways,'  etc.,  without  leave  or  license 
from  the  council  or  other  agency  of  the  city. 
Of  the  cost  of  improvements  determined 
upon  by  the  commission  (not  exceeding  the 
limitation  of  the  statute  as  to  amount),  it 
was  made  the  duty  of  the  city  council  to 
raise  one  half  by  local  assessment.  The  con- 
tract in  question  was  executed  lo  form  by 
'the  city  of  Buffalo  by  the  park  commission- 
ers.'  Between  the  relation  of  the  statute 
creating  the  Buffalo  park  commission  to  the 
charter  of  the  city  of  Buffalo,  and  that  of 
the  Act  of  1865  to  the  previously  enacted 
charter  of  the  city  of  Reading  and  the  Act 
of  1889,  which  is  its  present  charter,  aa  well 
as  between  the  relation  of  the  park  commis- 
si onera  to  the  city  government  of  Buffalo 
and  that  of  the  Reading  water  board  to  the 
city  government  of  Reading,  there  are  cer- 
tain points  of  resemblance,  so  obvious  that 
they  need  not  be  pointed  out.  But  the 
points  of  distinction  are  no  less  striking 
though  created  by  special  statutes,  separate 
^om  and  forming  no  part  of  the  charter  of 
the  city  of  Reading,  with  certain  powers  and 
duties  defined  bv  the  legislature  beyond  the 
control  of  the  city  councils,  and  unaffected 
(as  far  as  its  composition,  rights,  methods, 
and  privileges,  and  the  resulting  liabilities 
of  property"  holders  are  concerned)  by  sub- 
sequent general  legislation.  The  Reading 
water  hcSjcd  is,  nevertheless,  not  a  separate 
body,  possessing  powers  independent  of  the 
city  councils  in  the  management  of  the  water 
department,  or  the  construction  of  or  con- 
tracting for  new  work  within  the  same.  By 
section  4,  Act  1865,  it  is  required  to  perform 
all  such  duties  relating  to  the  management 
of  the  department  as  the  city  councils  may, 
consistently  with  the  act,  impose  upon  it; 
to  submit,  whenever  called  upon,  estimates 
of  the  expense  of  new  works,  alterations, 
etc.,  contemplated  by  councils  in  the  water- 
works ;  to  carry  out,  with  the  aid  of  the  city 
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police,  the  regulations  of  councils  as  to  the 
use  of  water  by  the  residents  of  the  city ; 
and,  while  permitted  to  purchase  such  ma- 
terials as  may  be  requisite  for  keeping  the 
works  in  repair,  it  is  denied  the  right  to  do 
so  for  the  construction  of  new  works  with- 
out the  consent  and  direction  of  councils, 
and  forbidden  to  undertake  any  such  new 
work  except  with  their  consent.  Without 
going  any  further,  therefore,  it  seems  very 
clear  that  the  water  board,  existing  and  act- 
ing under  the  Statute  of  1865  and  its  sup- 
plements, is.  nevertheless,  at  least  In  all 
matters  in  which  it  is  made  subject  to  the 
direction  of  councils,  but  a  department  of 
the  city  government, — an  established  agency 
of  the  city  for  carrying  on  one  branch  of  the 
municipal  affairs.  If  it  were  needful,  this 
conclusion  might  be  fortified  by  a  compari- 
son between  the  relations  of  the  Reading 
water  boutl,  under  the  statutes  here  govern- 
ing, and  the  relation  of  the  Sewickley  water 
commissioners  to  that  borough,  under  the 
enactments  applicable  to  it,  passed  upon  in 
SewickUy  Water  Work$  Comrs,  v.  Sewickley, 
159  Pa.  IM,  where  it  is  said  by  Mr,  Jui- 
iiee  Qreen,  at  page  198,  159  Pa.  :  'They 
are  mere  officers,  through  whose  agency 
the  works  were  constructed,  maintained,  and 
operated.'  If,  however,  the  Reading  water 
board  is  not  a  separate  body,  possessing  in- 
dependent corporate  powers,  but  a  mere  de- 
f^artment  or  agency  of  the  city  government, 
n  the  construction  of  new  waterworks,  then 
It  is  too  plain  for  argument  that  the  invit- 
ing and  awarding  of  a  contract  for  that  pur- 
pose by  the  boara  at  the  direction  of  coun- 
cils is  the  act  of  the  city,  through  the  agency 
of  the  board ;  and  so  are  the  execution  of  the 
contract  and  the  work  of  construction.  But, 
the  city  being  required  to  do  all  such  work 
by  contract  to  be  given  to  the  lowest  re- 
sponsible bidder,  it  cannot  be  pretended  that 
it  may  evade  that  requirement  by  acting  in- 
directly through  the  agency  of  the  water 
board.  It  was  held  in  Re  Emigrant  Industrial 
Sav.  Bank,  75  N.  Y.  388,  that  the  city  of 
New  York,  being  required  to  do  all  public 
work  exceeding  a  certain  amount  by  contract 
to  be  awarded  to  the  lowest  bidder,  could 
not  escape  that  requirement  as  to  a  particu- 
lar part  of  such  work  by  delegating  the  do- 
ing of.it  to  the  park  commissioners  in  such 
manner  as  they  might  'deem  expedient  and 
for  tlie  best  interests  of  the  city  and  property 
owners. '  It  follows  that  when  the  city  coun- 
cils, hj  the  Ordinance  of  March  28,  1894, 
authorized  the  water  board  to  engage  in  the 
work  of  constructing  a  new  inlet  at  the 
Mai  den  creek  pumping  station,  and  for  tliat 
purpose  to  advertise  for  proposals  and  award 
contracts,  it  must  be  conclusively  held  to 
have  intended  a  compliance  on  the  part  of 
the  water  board  with  Act  1889,  article  4,  sec- 
tion 6;  and  what  is  implied  in  a  law  or  or- 
dinance is  Just  as  much  a  part  of  it  as  what 
is  expressed.  United  States  v.  Babbit,  60  U. 
S.  1  Black,  61,  17  L.  ed.  96.  Ilancheit  v. 
Weber,  17  111.  App.  114 :  SUgel  v.  Lauer,  148 
Pa.  236.  In  a  word,  in  inviting  proposals 
and  awarding  a  contract  in  this  case,  the 
water  board  was  bound  by  the  requirement 
that  municipal  work  is  to  be  given  to  and 
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done  by  the  lowest  responsible  bidder,  and 
to  make  its  specifications  accordingly.  Has 
it  compiled  with  that  requirement?  If  not, 
then,  as  was  said  bv  Denio,  J» ,  in  Brady  v. 
New  York,  20  N.  Y.  812  (a  case  arising  un- 
der a  similar  enactment),  it  does  not  require 
any  argument  to  show  that  the  proceeding 
was  null  and  void  and  conferred  no  riglits 
upon  the  person  to  whom  the  contract  was 
awarded. 

''S.  The  provision  that  contracts  for  mu- 
nicipal work  shall  be  given  to  the  lowest 
responsible  bidder  does  not  have  sole  refer- 
ence to  the  more  pecuniary  ability  of  the  con- 
tractor, but  involves  a  discretion  on  the  part 
of  the  municipal  authorities  in  the  selection 
of  the  agency  best  fitted  for  the  performance 
of  the  work,  etc.,  required,  (hm,  v.  Mit- 
cJieU,  82  Pa.  848 ;  Findley  v.  Pittsburgh,  Id. 
351 ;  Douglass  y.  Otm,  108  Pa.  559 ;  Intemtate 
Vitrified  Brick  dk  Paving  Go.  v.  Philadelphia, 
1G4  Pa.  477.  But,  that  discretion  being 
granted,  the  purpose  of  the  provision,  which 
*was  based  upon  motives  of  public  economy, 
and  originated,  perhaps,  in  some  degree  of 
distrust  of  the  officers  to  whom  the  duty  of 
making  contracts  for  the  public  service  was 
committed  {Brady  v.  New  York,  supra,  per 
Denio,  J.,  at  page  816),  clearly  was  'to  se- 
cure to  the  city  the  benefit  and  advantage  of 
fair  and  just  competition  between  bidders, 
and  at  the  same  time  close,  as  far  as  pos- 
sible, every  avenue  to  favoritism  and  fraud 
in  its  varied  forms  (Mazet  v.  Pittsburgh,  187 
Pa.  548,  per  Sterret,  /.,  at  pages  561,  5G2, 
187  Pa),  and  to  insure  'the  accomplishment 
of  the  work  at  the  lowest  price  by  subject- 
ing the  contract  for  it  to  public  competi- 
tion.' Re  Mahan,  20  Hun,  801,  per  Brudjr, 
J.,  at  page  302.  In  order  to  effectuate  tiiis 
purpose.  It  is  manifest  that,  where  something 
IS  to  be  done  that  is  required  to  be  submitted 
to  competition,  every  essential  part  of  it  that 
goes  to  make  up  the  whole  of  it  must  be 
submitted  to  such  competition.  Re  Paine, 
26  Hun,  481.  If  any  one  essential  part  can 
be  withdrawn  from  competition,  8o  may 
others  ;'and  in  the  end  it  will  be  found  that 
contracts  will  be  let  to  the  lowest  bidder  on 
some  single  trifling  element,  while  as  to  all 
important  items  there  has  been  no  competi- 
tion at  all.  Such  was,  indeed,  the  case  in 
Brady  v.  New  York,  supra.  Upon  items  mak- 
ing up  seven  eighths  of  the  expense  of  the 
work  to  be  done  no  bids  were  asked ;  but  a 
pretense  of  compliance  with  the  statute  was 
made  by  awarding  the  contract  to  the  lowest 
bidder,  upon  the  items  making  up  the  re- 
maining one  eighth  of  the  entire  expense. 
This  was  held  clearly  a  violation  of  the  law. 
Nor  can  it  make  any  difference  io  principle 
whether  items  be  withdrawn  from  competi- 
tion by  permitting  (as  in  Brady  v.  New 
York,  supra)  the  contractor  to  charge  for  them 
as  he  pleased,  or  by  stating  in  advance  what 
will  l^  allowed  for  the  same.  Thus,  in  Re 
Mohan,  supra,  it  was  held  that  when  the 
statute  requires  a  public  officer  to  advertise 
for  bids  for  work  to  be  performed,  with  a 
view  to  awarding  the  contract  to  the  lowest 
bidder,  he  cannot  lawfully,  in  such  adver- 
tisement, fix  an  arbitrary  price  to  be  paid 
for  certain  specified  kinds  of  work,  Included 
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in  that  for  which  the  bids  are  asked ;  e.  g,. 
In  adTertising  for  bids  for  the  construction 
of  a  sewer,  he  cannot  fix  |4  per  cubic  yard 
as  the  price  to  be  paid  by  the  munieipality 
for  all  rock  excavation.  'If/  says  Brady, 
J.t  'the  items  of  rock  excavation  may  be 
omitted  from  the  contract  to  be  made  by  ar- 
bitrarily stating  an  allowance  for  it,  the  same 
course  may  be  pursued  as  to  the  other  items, 
and  the  advertisement  made,  therefore,  to 
cover  a  few  only  of  the  items  constituting 
the  whole  work  to  be  done. '  Accordingly^ 
a  contract  made  upon  the  basis  of  such  an 
advertisement,  and  embodying  its  objection- 
able feature,  was  declared  to  he  illegal.  The 
principle  of  this  decision,  affirmed  on  appeal 
in  81  N.  T.  621,  was  followed  under  sim* 
ilar  conditions  in  Be  Mauger,  28  Hun,  658; 
Be  Manhattan  8av,  Inet.  82  N.  T.  142 ;  Be 
Merriam,  84  N.  T.  606 ;  12^  Metropolitan  Oae- 
Light  Co'e  Petition,  86  N.  Y.  628 ;  Be  Paine, 
26  Hun,  481.  The  fact  that  the  assessments 
laid  to  pay  the  amounts  accruing  to  the  con- 
tractor upon  such  contracts  were  in  the  ear- 
lier cases  vacated,  in  the  later  simply  re- 
duced, is  irrelevant  here ;  the  reason  for  the 
adoption  of  the  latter  rule,  obviously  justi- 
fied where  the  work  had  been  done,  and  the 
application  was  to  avoid  contribution  on  the 
part  of  property  holders  benefited  to  its  ex- 
pense being  together  with  the  rule  itself  in- 
applicable here.  It  seems,  therefore,  to  be 
beyond  question  that,  under  a  provision  re- 
quiring the  submission  of  contracts  for  mu- 
nicipal work  to  competitive  bidding  and  the 
awarding  of  them  to  the  lowest  responsible 
bidder,  it  is  not  lawful  to  fix,  in  the  speci- 
fications, on  the  basis  of  which  the  proposals 
are  invited,  any  arbitrary  sum  to  be  paid  for 
any  part  or  item  of  the  work  to  be  done ;  and 
that  the  fixing  of  such  a  sum  for  any  part  or 
item  of  such  work  renders  illegal  the  entire 

{proceeding  and  the  contract  to  which  it  may 
ead.  Nor  is  it  material  whether  the  sum  so 
fixed  be  or  be  not,  in  point  of  fact,  in  excess 
of  what  it  is  likely  that  the  competition 
among  the  bidders  would  have  made  it. 
Says  Brady,  «/.,  in  Be  Mohan,  eupra:  'In 
the  consideration  of  this  case  it  was  thought 
that,  inasmuch  as  it  did  not  appear  that  the 
price  allowed  for  lock  excavation  by  the  com- 
missioner of  public  works  was  in  excess  of 
what  would  have  been  demanded  by  any  con- 
tractor, the  petitioner  did  not  sustain  any 
injury  b^  the  omission  mentioned,  and  was 
not  aggrieved,  therefore,  by  any  substantial 
error.  But  reflection  upon  that  theory  has 
led  to  the  conviction  that  that  is  not  enough 
to  override  the  plain  terms  of  the  statute. ' 
Manifestly  this  must  be  so.  If  not,  the  re- 
quirement to  submit  public  work  to  com- 
petitive bidding  could  be  practically  disre- 
garded by  municipal  officers  whenever  they 
might  feel  disposed  to  take  the  chance  of  be- 
ing stopped  by  the  taxpayers,  and,  in  case 
they  should  be,  of  finding  the  ways  and 
means  of  proving  that  the  expenditure  was 
not  in  excess  of  what  it  would  probably  have 
been  had  they  obeyed  the  statute.  Such  a 
condition  of  the  law  would  be  simply  intol- 
erable, and  cannot  for  one  moment  l^  thought 
of  as  a  possible  thinir. 
"Now,  the  difficulty  with  the  specifics- 
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tions  and  proposed  contract  in  this  eaoe  is 
that  the  former  undertake  to  fix  arbitrariij 
and  in  advance  the  price  of  one  of  the  im- 
portant elements  entering  into  the  expense 
of  the  work  to  be  done  thereunder,  by  the 
stipulation  that  the  contractor  shmll  paj  to 
the  persons  employed  by  him  in  the  perform- 
ance of  the  contract  not  less  than  $1.60  per 
day  as  wages.    I  am  not  going  to  decide, 
because,  as  I  have  shown,  it  is  unneceasarj 
to  decide,  whether  or  how  much  that  is  in 
excess  of  average  wa^es  paid  to  persons  em- 
ployed in  the  kind  or  work  contemplated  in 
these  specifications  and  this  proposed  con- 
tract.   The  evidence  offered  by  plaintiff  upon 
this  subject  might,  when  objected  to,  liave 
been  excluded,  which  would  have  prevented 
any  counter  evidence  by  defendants  on  the 
subject.     For  that  reason  I  have  marked  as 
refused  the  plaintiff's  sixth  request  for  find- 
ings of  fact  and  his  second  request  for  find- 
ings of  law.    All  that  I  am  bound  to  say  or 
that  is  proper  for  me  to  say  is  that,  by  at- 
tempinff  to  fix  in  the  specffications,  on  the 
basis  of  which  proposals  were  invited,  the 
minimum  rate  of  wages  to  be  paid  by  the 
contractor,  the  water  board  has  withdrawn 
from  possible  competition  one  of  the  essential 
elements  of  the  work,  every  part  of  which 
it  was  required  to  submit  to  competition, 
and  that  thereby  its  invitation  of  proposals 
for  the  remainder  of  the  work,  its  award  of 
the  contract  therefor,  and  the  proposed  exe- 
cution of  said  contract  have  been  rendered 
illegal  as  in  contravention  of  the  mandate 
of  the  statute. 

"It  may,  in  view  of  prevailing  conditions, 
be  unfortunate  that  the  case  before  me  had 
arisen  at  this  time,  and  it  may  be,  as  urged 
at  the  hearing,  that  the  plaintiff's  motives 
for  bringing  it  here,  beyond  these  disclosed 
by  the  recora,  were  not  the  most  commenda- 
ble.   But,  the  case  being  here,  every  ques- 
tion necessarily  to  be  passed  upon  in  its  de- 
cision is,  of  course,  to  be  determined  upon 
recognized  legal  principles,  and  upon  no 
other  consideration ;  and  with  the  plaintiff's 
hidden  motives  the  court  has  nothing  to  da 
Motet  y.    Pittelmrgh,  187  Pa.    648.      It  is, 
moreover,  to  say  the  least,  extremely  doubt- 
ful, and  from  what  was  said  upon  the  argu- 
ment it  would  hardly  seem  to  be  supposed 
by  any  one,  that  the  fixing  of  a  minimum 
rate  of  wages  to  be  paid  to  laboring  men  in 
the  performance  of  municipal  contracts  ever 
does  put  into  the  pockets  of  a  single  one  of 
them  employed  by  the  contractors  one  penny 
more  than  what  his  labor  would  at  the  time 
command  In  the  community.    The  wages  of 
labor  are  not  controllable  in  that  way.    If 
the  average  wages  paid  for  labor  of  the  kind 
required  are  equal  to  the  rate  thus  prescribed, 
such  a  stipulation  is  an  entirely  nugatory 
one.    If  the  average  is  less,  the  contrHCtor, 
whoever  he  may  be,  will  ordinarily  pay  just 
what  the  average  is,  and  nothing  more.    In 
either  event  the  laboring  man  will  be  none 
the  better  off  because  of  such  a  stipulation, 
unless  it  be  enforceable  under  a  yalid  con- 
tract.    But  I  am  not  now  decidini;,  because 
it  is  not  before  me,  that  every  contract  be- 
tween a  municipality  and  a  contractor  con- 
taining a  stipulation  as  to  the  minimum  rats 
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4if  wages  to  be  paid  by  the  latter  Ib  neces- 
4Bari1  y  void,  or  that  such  a  stipulatioD  in  any 
*fluch'contract  is  unenforceable.  Nor,  for  the 
«ame  reason,  am  I  decidiog  anything  as  to 
the  right  of  the  city  or  any  department  to 
£z  the  wages  to  be  paid  to  labor! n(^  men 
employed  directly  by  it.  I  am  dealing  here 
only  with  the  question  of  its  right  to  pre 
scribe  in  its  specifications  and  invitation  for 
bids  the  rate  of  wages  to  be  paid  by  others 
in  the  performance  of  such  works  as  it  is  re- 
4iuired  by  law  to  throw  open  to  competitive 
bidding  and  to  award  to  the  lowest  bidder, 
•And  with  the  question  of  the  legality  of  a 
contract  to  be  made,  in  the  face  of  such  a 
!fequirement,  upon  the  basis  of  specifications 
«o  framed  and  conditioned  in  advance  of  the 
bidding  and  awarding  of  the  contract.  Nei- 
ther am  I  passing  apon  the  city's  right,  in 
«uch  work  and  such  contract,  to  require  the 
•employment  of  American  citizens  only,  and 
to  insist  upon  the  same,— a  question  which 
4s  not  material  to  the  decision  of  this  case, 
«nd  I  repeat  that  I  am  not  deciding  that  the 
«Terage  rate  of  wages  in  this  city  is  or  is 
<iot  $1.50  per  day,  or  that  the  labor  required 
in  the  performance  of  the  work  contemplated 
^y  the  proposed  contract  could  or  ought  to 
<be  obtained  at  a  less  rate  of  wages.  I  am 
dimply  deciding  that  in  asking  for  proposals 
«8  to  that  work,  and  in  framing  its  specifi- 
•cations  therefor  as  the  basis  of  such  propos- 
als, the  water  board  had  no  right  to  fix,  in 
4u]vflnce,  any  rate  of  wages  to  be  paid  by  the 
-contractor,  whether  it  be  too  high  or  too  low, 
And  that,  therefore,  its  past  and  intended 
action  in  the  premises  cannot  be  sustained. 
**  Counsel  may  prepare  and  submit  the 
proper  decree  to  be  entered  in  this  case  in 
lAccordance  with  the  foregoing  decisions." 

Mr,  William  J.  Bonrket  for  appellants: 

The  commissioners  of  the  water  department 

•of  the  city  of  Reading,  are  organized  under  and 

fovemcd  by  the  Act  of  March  21,  1805  (Pub. 
laws,  455-460),  and  are  not  subject  to  any  of 
^e  general  laws  governing  the  city  of  Reading 
<proper),  and  as  a  consequence  they  are  not 
•subject  to  section  6.  of  the  Acts  of  1874  or  1880 
4n  the  awarding  of  their  contracts. 

Reading  y.  Skepp,  2  Pa.  Dist  Rep.  1^7. 

It  has  not  been  proven  that  |1.50  per  day  is 
in  excess  of  the  market  price  of  labor,  and  until 
that  is  clearljT  shown  it  cannot  be  argued  that 
the  constitution  has  been  inveighed  against. 

W/teeler  v.  Philadelphia,  77  Pa.  888:  B$ 
Kwthern  Borne  for  Friendks$  Children,  2  W. 
H,  C.  849;  Wilketbarre  OUy  Hoipiidl  v.  Luurne 
{Jovntj/,  84  Pa.  66. 

When  Bpedflcations  are  first  of  all  presented, 
^xing  a  minimum  iat«  of  wages,  thus  having 
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all  persons  who  bid  upon  the  work  put  upon  a 
common  ba.sis  and  plane,  competition  is  not 
averted  or  done  away  with,  and  the  proposals 
based  upon  such  specifications  are,  therefore, 
not  illegal:  nor  does  it  in  any  way  affect  the 
responsibility  of  bidders. 

G(m.  V.  Mitchell,  82  Pa.  848;,  FindUy  v. 
PitUhurgh,  82  Pa.  861;  Douglau  v.  O^m.  108 
Pa.  659. 

Messrs.  SteTemB  A  SteveiiB  and  Cjrms 
G.  Derr,  for  appellee: 

The  invitiuj^  of  proposals  for  municipal  work 
upon  the  basts  of  a  minimum  price  to  be  paid 
for  labor,  and  upon  the  basis  of  the  employ- 
ment only  of  persons  of  a  certain  nationality 
as  workmen,  offends  against  the  statutory  pro- 
vision, that  contracts  for  city  work  shall  be 
awarded  to  the  lowest  responsible  bidder. 

Brady  v.  New  York,  20  N.  Y.  816;  Maeet  v. 
Pittsburgh,  187  Pa.  661;  Be  Mohan,  20  Hun, 
801:  Re  Mauger,  28  Hun,  668. 

Contracts  such  as  that  in  question  virtually 
appropriate  out  of  the  city  treasury,  when  the 
current  prices  paid  for  labor  are  less  than  |1.60 
per  day,  a  sum  equal  to  the  difference  between 
such  current  prices  and  such  sum  of  $1.60  per 
day,  gratuitously  giving  the  said  difference  to 
the  individual  laborers,  which  is  against  public 
policy,  and  unlawful  and  unconstitutional. 

Pa.  Const,  art.  9,  g  159. 

The  said  provision  is  also  violative  of  the 
spirit  of  the  constitutional  inhibition  against  the 
regulation  of  labor  by  local  lawn 

Pa.  Const  art  8,  g  7. 

Per  CariAm: 

The  important  question  in  this  case  1» 
raised  upon  the  specifications  forming  part 
of  the  proposed  contract  for  the  new  inlet 
and  pumping  station  al)out  to  be  built  by^ 
the  water  department  of  the  city  of  Reading. 
These  specifications  require  the  contractor 
to  employ  no  one  not  a  citizen  of  the  United 
States,  and  to  pay  no  man  a  less  sum  for  hi» 
labor  than  |1.60  per  day.  The  point  made 
by  the  plaintiff  is  that  such  specifications 
are  not  consistent  with  the  provisions  of  Act 
Ma^  28,  1889,  article  4,  section  6,  which  re- 
quire that  such  work  sl^all  be  let  to  the  low- 
est responsible  bidder,  ^he  learned  judge 
of  the  court  below,  in  his  findings  of  law 
marked  "  (a),"  "  (b).''  "  (c)."  and  "  (d),"  has 
sustained  the  contention  of  the  plaintiff  and 
fully  vindicated  his  decree.  We  affirm  it 
for  the  reasons  so  clearly  stated  in  these 
findings.  The  question  discussed  in  the  re- 
mainder of  the  opinion,  affecting  the  organ- 
ization of  the  water  department  defendant, 
is  not  raised  by  the  assignments  of  error,  and 
we  express  no  opinion  upon  ik 
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PACKING  CO. 

William   J.  JEFFS  et  al,  and   Hany  M. 

HEATH,  Appt, 


0.  B.  GRIFFIN,  Petitioner,  Retpi. 

( Waih. ) 

The  ezemptlom  of  certain  |iroperty 
from  ezeeatlon  attaches  to  the  proceeds  of 
Insurance  thereon  which  the  owner  Intends  to  in- 

.    Test  in  similar  exempt  property. 

(Ifaroh  a.  IMS.) 

APPEAL  by  defendant  Heath  from  a  Judg- 
ment of  the  Superior  Court  for  Aerce 
County,  applying  money  reached  by  fi:arnish- 
ment  proceedings  against  the  Oakland  Home 
Insurance  Company  which  had  been  instituted 
by  C.  B.  Griflln  as  assignee  of  a  judgment 
which  had  been  obtained  by  the  Puget  Sound 
Dressed  Beef  &  Packing  Company  against 
Heath  and  others,  to  reach  money  due  for  a  loss 
by  fire  of  property  which  Heath  claimed  to  be 
exempt  from  execution.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Memn^.  Marrajr  A  ChriBtian*  for  ap- 
pellant: 

There  is  probably  no  civilized  state  or  coun- 
try in  the  world  in  which  some  kind  of  an  ex- 
emption ia  not  allowed. 

These  statutes  are  designed  as  a  protection 
for  poor  and  destitute  families. 

They  are  based  upon  considerations  of  pub- 
lic policy  and  should  be  liberally  construct. 

7  Am.  &  Bng.  Envelop.  Law,  pp.  180,  184; 
Cameron  v.  Fay,  56  Tex.  62;  New  Orleans  Ins. 
Asso,  y.  Jameson,  6  Tex.  CMy.  App.  283;  TU- 
htson  y.  WoUoU,  48  N.  Y.  190. 

Where  a  homestead  dwelling  was  insured 
and  burned,  the  supreme  court  of  California 
held  that  the  sum  due  from  the  Insurance  com- 
pany was  not  subject  to  garnishment  by  a 
creditor  of  the  husband. 


H&ughion  y.  Lee,  60  Cal.  101;  Ward  y.  Oog- 
gan,  4  Texx  Ciy.  App.  2'i4;  Reynolds  y.  Banes, 
18  L.  R.  A.  719, 88  Iowa,  842;  Cooney  y.  Cooney, 
66  Barb.  624. 

Property  purchased  by  a  pensioner  with  his 
pension  money  is  exempt. 

CrotD  V.  Brown,  11  L.  R.  A.  110,  81  Iowa, 
844;  Fates  County  Nat.  Bank  y.  Carpenter,  7 
L.  R.  A,  667,  119  N.  Y.  660. 

A  judgment  for  the  wrongful  conyersioo  of 
property  exempt  from  execution  sale  is  itself 
exempt. 

Below  T.  RMins,  8  L.  R  A.  467,  76  Wis. 
600. 

The  debtor  is  no  more  responsible  for  a 
change  in  the  character  of  the  property  through 
the  destruction  of  his  house  by  fire  than  he  is 
for  a  change  in  its  character  the  result  of  a 
wrongful  seizure  of  his  property  by  which  it 
is  transferred  into  a  credit. 


Nora.— For  nmU  on  exemption  in  respect  to  pro- 
ceeds of  exempt  property,  see  Wylie  v.  Orundyseo 
(Minn.)  19  L.  B.  A.  30. 
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Bridgers  y.  EowU,  27  S.  C.  425;  Qme  \, 
Lems,  64  Tex.  881,  68  Aul  Rep.  767;  Roek^ 
f€iU  y.  HvbMl,  2  Dougl.  (Mich.)  197.  45> 
Am.  Dec.  262;  Brooms  y.  Davie,  87  Ga.  584; 
Butner  y.  Boteser,  104  Ind.  255. 

Mesers,  B.  W.  Jamiesom  and  C.  P.  Bcbf 
Bett«  for  respondent: 

The  right  to  sell  the  oorpua  of  the  debtor'a 
real  property  for  the  payment  of  bis  debts  and 
to  deyest  htm  of  title  thereto  being  purely  a. 
creature  of  the  statute  law,  statutes  reBtrictiya- 
of  this  right  are  not  in  derogation  of  the  com- 
mon law  and  are  not  subj^  to  the  rule  that 
statutes  in  derogation  of  common  law  are  to* 
be  strictly  construed. 

But  since  the  common  law  subjected  all  of  a 
debtor's  chattels,  except  "beasts  of  the  plow."^ 
to  execution,  hence  statutes  exempting  per- 
sonal property  from  execution  are  in  deroga- 
tion of  the  common  law  and  are  to  be  strictly 
construed. 

Thompson,  Homestead  A  Exemptiona,  g  7; 
TemjOey.  SeoU,  8  Minn.  421;  Rue  t.  ASier,  & 
Denio,  119. 

When  the  language  of  a  statute  la  plain  and 
unambiguous,  courts  are  not  called  upon  to 
read  into  the  statute,  by  construction,  or  ju- 
dicial legislation,  sometn'ng  not  already  there. 

Endlich,  Interpretation  of  Statures.  §§  4-9;. 
Lesehi  y.  Washington  Territory,  1  Wash.  Terr. 
19;  Bradburyy,  Wagenhorsi,  54  Pa.  ISO;  Vir- 
ginia <ft  T.  R.  Co.  V.  Lyon  County  Comrs,  6- 
Ney.  68;  State  v.  Washoe  County  Comrs.  6  Ney. 
106;  Johnson  y.  Hudson  Ricer  R.  Co.  49  N.  Y. 
466;  Denn  y.  Reid,  85  U.  8.  10  Pet.  524.  9L. 
cd.  519;  Hyatt  y.  7aylor,  42  N.  Y.  258;  Sneed 
y.  Com.  6  Dana,  889;  Dam^e  App.  62  Pa.  417; 
29  Am.  L.  Rey.  88;  Lippirtt  y.  Button,  8  R 
I.  415.  94  Am.  Dec.  117;  Objin  y.  Rich,  45- 
Me.  607,  91  Am.  Dec.  668;  Mclter  y.  Ragan^ 
16  U.  S.  2  Wheat.  29,  4  L.  ed.  175:  Eoke  y. 
Henderson,  15  N.  C.  1,  26  Am.  Dec  681;  SdO- 
ing  y.  Me  Kinney,  1  Leigh,  42,  19  Am.  Dec. 
724;  Gains  y.  Gains,  2  A.  K  Marsh.  190,  1^ 
Am.  Dec.  877;  Bepley  y.  State,  4  Ind.  964,  58 
Am.  Dec.  629. 

Policies  of  insurance  are  contracts  betweei> 
the  assured  and  the  insurev,  mere  special 
agreements,  and  not  insurance  of  the  specific 
things  mentioned,  and  the  insurance  is  not  an 
incident  of  the  thing  insured. 

Lynch  y.  DaleeU,  4  Bro.  P.  C.  482;  SadUrs^ 
Co.  y.  Babeoek,  2  Atk.  654;  Columbia  Ins.  Co. 
of  Alexandria  v.  Lawrence,  \i5  U.  S.  10  Pet. 
607,  9  L.  ed.  612;  Carpenter  y.  Protidence 
Washington  Ins.  Co.  41  U.  8,  16  Pet  496,  10 
L.  ed.  1044;  Bernheim  y.  Beer,  56  Miss.  149; 
Smith  y.  RatcUff,  66  Misa.  688. 

In  California  the  supreme  court  has  held 
that  the  proceeds  of  a  policy  of  insurance  on  a 
homestead  came  within  the  spirit  and  intent  of 
the  statute  and  haye  held  insurance  money  on 
a  homestead  to  be  exempt 

Houghton  y.  Lee,  60  Cal.  101. 

In  this  state  we  haye  no  statute  exempting 
the  proceeds  of  a  homestead  from  execution, 
no  statute  exempting  the  proceeds  of  an  in 
surance  policy  on  a  homestead  from  execution; 
and  no  money  exemption  whatever  except 
wages  for  seryices. 
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That  which  Is  oot  exempt  by  the  words  ot 
the  statute  cannot  be  made  so  by  the  court. 

SnUih  ▼.  Jiatdiff,  supra;  Horgan  v.  Amick, 
63  Oal.  408;  Wlupple  y.  Foot,  2  Johns.  418.  3 
Am.  Dec.  442;  Wooster  y.  Page,  54  N.  H.  125, 
20  Am.  Rep.  128;  Monniea  y.  Oerman  Int. 
Oo.  12  lU.  App.  240;  Morse  v.  Tovons,  45  N. 
H.  186;  Manckeiter  r.  Burns,  Id.  482;  Edson 
y.  Trask,  22  Yt  18;  Oook  y.  lidbrook,  d  MXeu, 
572;  Kellogg  y.  Wa^/^  12  Allen,  529. 

Pension  money  after  it  has  been  paid  over 
to  the  pensioner  and  deposited  in  a  bank  is  not 
exempt  from  execution. 

WM  y.  Edit,  57  Iowa,  712;  Triplett  y. 
Ora/iam,  58  Iowa,  185;  Qcdle  y.  Stephenson,  68 
Iowa.  270;  Baugh  y.  Barrett,  69  Iowa,  495; 
Foster  y.  Bgrne,  76  Iowa,  295;  KeOogg  y. 
Fatto,  12  Allen,  529;  Spelman  y.  AldricA,  126 
Mass.  118;  /2^'on  y.  Walker,  82  Ky.  60,  56 
Am.  Rep.  878:  E!ekert  y.  McKee,  9  Bush,  855; 
Sims  y.  tfo^Aam  (Ky.)  March  8, 1888;  State  y. 
Fairton  Sating  Fund  A  Bldg,  Asso,  44  N.  J. 
L.  376;  Cavanaugh  y.  /SmtY^,  84  lod.  380; 
Cram  y.  TFAiVtf,  27  Kan.  319,  41  Am.  Rep. 
408;  FHend  y.  Garcelan,  77  Me.  25,  52  Am. 
Rep.  789;  Hissem  y.  Johnson,  27  W.  Va.  644, 
65  Am.  Rep.  827;  BoeelU  y.  Rhodes,  116  Pa. 
129;  Manchester  y.  Burns,  46  N.  H.  482. 

The  point  inyolyed  in  this  appeal  has  al- 
ready been  passed  upon  in  Carter  y.  Davis,  6 
Wash.  827. 

QeehlsoEberharfs  App.  89  Pa.  509:  Thomp- 
son,  Homestead  A  Exemptions,  ^  452;  Huey's 
Afm.  29  Pa.  220. 

The  proceeds  of  the  policy  of  insurance  were 
not  exempt  property,  and  did  not  arise  out  of 
exempt  property,  but  on  the  contrary,  were 
the  proceeds  of  property  not  exempt,  money 
which  the  appellant  had  paid  the  insurance 
company  In  premiums,  and  as  the  money  paid 
for  premiums  was  not  exempt  the  proceeds  of 
the  premiums,  the  insurance  money,  is  not  ex- 
empt either. 

Bowger^s  App.  21  Pa.  210;  Mc  Williams  y. 
WM,  32  Iowa,  677;  Pittman's  App.  48  Pa. 
815;  Mandlote  y.  Burton,  1  Ind.  89;  Seott  y. 
Brigham,  27  Vt.  561;  Edson  y.  Trask,  22  Vt. 
18;  BuU  y.  Qreen,  29  Ohio  St.  668;  8h4illy's 
App.  86  Pa.  880;  HiU  y.  Johnson,  29  Pa.  368; 
Qarrem  A  Martin's  App.  82  Pa.  162,  72  Am. 
Dec.  779;  Hammer  y.  Freese^  19  Pa.  257. 

Hoytv  Ch,  J.,  deliyered  the  opinion  of  the 
ooun: 

On  December  1,  1898,  the  Puget  Sound 
Dressed-Beef  &  Packine  Company  recovered 
judgment  against  William  J.  Jefifs,  James 
F.  Myhan,  and  Harry  M.  Heath,  copartners 
doine  business  under  the  firm  name  of  the 
Rainier  Market.  On  March  10,  1894,  the  said 
Puget  Sound  Dressed-Beef  &  Packing  Com- 
pany assi/rned  said  judgment  to  one  C.  E. 
Orimn,    who  thereafter   caused  a   writ   of 

famishment  to  be  issued  against  the  Oakland 
[ome  Insurance  Company,  requiring  it  to 
answer  as  to  its  indebtedness  to  one  of  the 
ludgment  debtors,  Harry  M.  Heath.  Said 
insurance  company  answered,  and  admitted 
that  a  loss  under  one  of  its  policies  issued  to 
said  Heath  had  occurred,  and  that  its  lia- 
bility therefor  was  in  process  of  adjustment. 
Subsequently,  the  court  found  that  the  in- 
surance company  was  indebted  to  said  Heath 
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m  tne  sum  of  $050. 50,  and  ordered  that  such 
sum  be  paid  to  tiie  clerk  of  the  court,  whicii. 
order  was  complied  with  by  the  garDisbee. 
Thereupon,  the  said  Heath  filed  in  the  cause 
a  petition  from  which  it  appeared  that  he 
was  a  householder,  and  that  the  property- 
which  was  covered  by  the  policy  upon  which- 
the  liability  of  the  insurance  company  arose 
was  exempt*  from  execution.  It  lurther  ap- 
peared from  such  petition  that  it  was  the 
intention  of  the  petitioner  to  use  the  moneys 
due  upon  the  policy  of  insurance  in  the  pur- 
chase of  other  gooas  of  the  same  character  as 
those  destroyed,  and  the  prayer  thereof  was 
that  the  moneys  in  the  bunds  of  the  clerk  of 
the  court  should  be  paid  over  to  him,  to  be 
used  for  that  purpose.  To  this  petition  the 
respondent  C.  E.  Griffin  interposed  a  demur- 
rer on  the  ground  that  it  did  not  state  facts 
sufficient  t^  warrant  the  making  of  the  order 
prayed  for,  for  the  reason  that  the  moneys 
paid  upon  such  policy  of  insurance  were  not 
exempt  from  execution.  This  demurrer  was- 
sustained  b^  the  court,  and  thereupon  on 
motion  of  said  C.  E.  Oriffin,  the  court  ordered 
that  the  money  be  applied  upon  his  judg- 
ment. From  this  order  said  Harry  M.  Heath 
has  appealed  to  this  court,  and,  as  reason  for 
its  reversal,  alleges  that  the  court  committed 
error  in  sustaining  the  demurrer  to  the  peti- 
tion. The  respondent  made  no  claim  in  the 
lower  court  that  it  did  not  sufficiently  appear 
from  the  petition  that  the  property  destroyed 
was  exempt  from  execution,  nor  does  he  make 
any  such  claim  here.  His  contention  there 
was,  and  the  only  one  of  sufficient  importance 
to  be  noticed  here  is,  that  the  money  paid 
upon  the  insurance  policy  was  not  exempt 
from  execution  by  reason  of  the  fact  that  the 
property,  the  destruction  of  which  gave  rise 
to  the  liability,  was  so  exempt.  The  claim 
on  the  part  of  appellant  was  and  is  that  such 
money  was  exempt  for  a  sufficient  time  to 
allow  it  to  be  invested  in  the  purchase  of 
property  to  replace  that  which  hud  been 
destroyed. 

The  question  presented  by  these  opposite 
contentions  is  an  important  one.  Its  deter- 
mination must  depend  upon  the  construction 
to  be  given  our  statute  relating  to  the  exemp- 
tion of  personal  property  from  sale  on  execu- 
tion. II  such  statute  is  to  be  strictly  con- 
strued, and  exemptions  tiiereunder  confined 
to  the  articles  specifically  named  therein,  the 
contention  of  the  respondent  must  be  sus- 
tained for  the  reason  that  nowhere  in  the 
statute  is  there  any  specific  provision  for  the 
exemption  of  money  paid  on  account  of  the 
loss  by  fire  of  exempt  property.  But,  if  it 
is  to  receive  such  a  liberal  construction  as  to 
afifect  the  evident  object  of  the  legislature  in 
its  enactment,  it  will  well  warrant  the  ap- 
pellant's contention.  Which  of  these  con- 
structions should  this  statute  receiye?  Stat- 
utes exempting  real  property  from  sale  on 
execution  have  received  a  liberal  construction 
by  nearly  all  the  courts  of  this  country.  See 
Peverly  y.  Sayles,  10  N.  H.  856;  Deere  v 
Chapman,  25111.  610,  79  Am.  Dec.  850;  Con 
naughton  y.  Sands,  82  Wis.  887 ;  Campbell  v. 
Adair,  45  Miss.  170;  Kuntz  y.  Kinney,  33 
Wis.  510 ;  Robinson  v.  Wiley,  15  N.  Y.  489 ;. 
Hou>e  y.  Adams,  28  Vt.  541 ;  Moss  y.  Warner, 
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10  Cal.  296;  Sevan  v.  Eoffden,  13  Iowa,  122; 
Montague  ▼.  Ric/iardeon,  24  Conn.  838,  63 
Am.  Dec.  178.  And,  if  statutes  exempting 
real  property  should  be  so  construed,  there 
is  no  good  reason  why  those  exempting;  per- 
sonal property  should  not  receive  a  liberal 
Gonstruction.  The  only  reason  given  by  those 
courts  which  have  adopted  a  different  rule  of 
construction  of  such  statutes,  when  applied 
to  personal  property,  is  that  at  common  law 
real  property  was  not  subject  to  sale  on  exe- 
.  -cution,  and  was  only  made  subject  to  such 
sale  by  statutory  provisions,  so  that  statutes 
exempt! nff  it  were  not  in  derogation  of  the 
•common  law,  and  did  not  come  within  the 
rule  of  strict  construction  applied  to  statutes 
of  that  kind,  while  those  exempting  personal 
property  were  in  derogation  uf  such  law,  for 
the  reason  that  thereunder  such  property  was 
4Bub]ect  to  such  sale.  At  one  time  there  might 
liave  been  some  reason  for  a  distinction  of 
this  kind,  for  the  reason  suggested  ;  but  in 
inodern  times,  in  this  country,  such  reason 
has  ceased  to  have  much  force,  and  most  of 
the  courts  now  refuse  to  recognize  it.  And 
«  very  great  majority  of  the  courts  of  this 
oountry  now  liberally  construe  all  exemption 
statutes,  without  regard  to  the  property  to 
which  they  relate.  Such  courts  say  that  such 
statutes  are  remedial,  and  should  receive  such 
a  construction  as  to  give  effect  to  the  inten- 
tion of  the  legislature.  See  Caroenter  v. 
Herrington,  25  Wend.  870,  37  Am.  Dec.  239 ; 
Franklin  v.  Coffee,  18  Tex.  413,  70  Am. 
Dec.  292 ;  WaseeU  v.  Tiinnah,  26  Ark.  101 ; 
Hawthorne  v.  Smith,  8  Nev.  182.  93  Am.  Dec. 
897  ;  Oilman  v.  Williame,  7  Wis.  829.  76  Am. 
Dec.  219 :  Alvord  v.  Lent,  28  Mich.  369 ;  State 
▼.  Romer,  44  Mo.  99 ;  Good  v.  Fogg,  61  111. 
449,  14  Am.  Rep.  71 ;  Freeman  v.  OarpenteTf 
10  Vt.  483,  83  Am.  Dec.  210. 

The  courts  of  some  of  the  states  have  not 
adopted  this  broad  rule  of  liberal  construc- 
tion but,  in  our  opinion,  reason,  as  well  as 
the  weierht  of  authority,  is  with  those  that 
have.  We  shall  therefore  apply  it  in  de- 
termining the  rights  of  the  parties  to  this 
appeal ;  and  thereunder  it  is  our  duty  to  look 
for  the  object  sought  to  be  accomplished  by 
the  legislature,  and  give  it  effect,  even  al- 
though the  provisions  of  the  statute  are  not 
as  full  and  specific  as  they  should  have  been. 
What  was  the  evident  object  of  the  legislature 
in  providing  that  household  furniture  should 
be  exempt  from  execution?  There  can  be  but 
one  answer.  It  was  that  the  family  might 
have  something  which  would  enable  them  to 
maintain  a  home,  and  live  together  therein. 
This  object  can  only  be  subserved  by  sustain- 
ing the  contention  of  the  appellant.  If  the 
householder  is  to  be  protected  in  the  use  and 
•enjoyment  of  his  household  furniture,  he 
should  be  protected  in  taking  such  steps  as 
will  enable  him  to  replace  it  if  lost  or 
destroyed ;  and  common  prudence  would  re- 
quire that  he  should  make  some  provision 
which  would  enable  him  to  replace  it  in  case 
it  was  destroyed  by  fire,  and  the  usual  and 
economical  provision  in  that  regard  is  to  pro- 
cure a  policy  of  insurance  thereon.  And 
when  such  policy  is  procured,  and  money 
paid  on  account  of  the  destruction  of  the 
(property,  the  object  of  the  legislature  oan 
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only  be  subserved  bv  holding  that  sach  money 
takes  the  place  of  the  property  insured,  and, 
until  a  reasonable  time  has  elapsed  for  its  be- 
ing used  in  replacing  the  destroyed  property, 
is  exempt  from  execution,  the  same  as  the 
property  would  have  been. 

We  have  not  lost  sight  of  the  arnment 
made  by  the  respondent  to  the  effect  mat  the 
insurance  money  is  not  the  proceeda  of  the 
property  destroyed,  but,  instead  thereof,  is 
money  paid  upon  a  contract  for  an  inde- 

Eendent  consideration,  which  consideration 
ad  no  connection  with  the  property.     But 
this  course  of  reasoning  has  no  substantial 
force  when  brought  in  contact  with  the  inten- 
tion of  the  legislature,  which  is  made  to  ap- 
pear from  a  liberal  construction  of  Uie  lan- 
guage used  in  the  statute  upon  the  subject 
of  exemptions.    The  object  oi  the  insurance, 
it  is  true,  is  not  to  protect  the  insured  prop- 
erty.    It  is,  however,  to  procure  the  means 
by  which  such  property  can  be  replaced,  if 
destroyed ;  and,   for  the  purposes  of  the  ap- 
plication of  the  exemption  law,  the  money 
paid  thereon  should  be  held  to  bear  the  same 
relation  to  the  property  destroyed  as  would 
other  property  which  might  be  obtained  by 
way  of  direct  exchange.    The  fact  that  tlie 
money  paid  for  the  insurance  was  not  exempt 
from  execution  cannot  affect  the  question. 
As  well  might  it  be  claimed  that,  because 
money  not  exempt  from  execution  was  used 
in  repairing  household  furniture,  it  would 
thereafter  not  be  exempt.    The  exact  question 
here  presented  has  not  often  come  before  the 
courts.     From  the  carefully  prepared  briefs 
of  counsel,  and  from  such  examination  as 
we  have  been  able  to  give  the  matter,  we  are 
of  the  opinion  that  the  weight  of  authority 
thereon  is  with  the  contention  of  the  ap- 
pellant.   Especially  is  this  true  of  the  more 
recent  cases  upon  the  subject.     In  the  case  of 
Reynolde  v.  Uanee,  88  Iowa,    842,  13  L.  R. 
A.  719,  this  exact  question  was,  after  care- 
ful  consideration,   decided  bv  the  supreme 
court  of  Iowa  as  contended  for  by  thelap,- 
pellant.    That  learned  court  cited  a  large 
number  of  cases  in  support  of  its  conclusions, 
and  only  mentioned  one  which  held  directly 
to  the  contrary.    The  statute  of  that  state  was 
substantially  the  same  as  ours,  and  the  court 
concedes  that  if  the  object  of  its  enactment 
could  not  be  considered,  and  only  the  articles 
specifically  mentioned  therein  held   to  be 
exempt,  a  contrary  conclusion  would  have 
been  compel  led ;  but  it  held  that  the  object 
of  the  legislature  was  the  controlling  con- 
sideration, and  that  the  statute  should  be  read 
as  though  apt  words  had  been  used  to  express 
the  intention  of  the  legislature.     In  the  case 
of  Cameron  ▼.  Fay^  50  Tex.  62,  the  supreme 
court  of  that  state,    under  a  statute  sub- 
stantially like  ours,  sustained  a  claim  for 
exemption  under  facts  substantially  the  same 
as  in  the  case  at  bar.     The  case  of  Houghton 
V.  Lee,  50  Cal.  101,  presented  facts  so  nearly 
like  these  that  the  holding  of  that  court  that 
moneys  paid  upon  an  insurance  policy  were 
exempt  may  be  said  to  be  exactly  in  point 
upon  the  Question   here  presented.     Other 
cases  could  oe  cited  where  this  exact  question 
has  been  decided  in  accordance  with  the  con- 
tenrion  of  the  appellant,  and  a  few  could  bt 
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^ted  to  sustain  the  contention  of  the  re- 
spondent. We  are  best  satisfied  with  the  rea- 
floniD^  of  those  of  the  former  class,  and  feel 
justified  in  following  them.  Besides  the 
cases  directly  in  point,  Uiere  are  a  large 
number  of  cases,  the  holding  of  which  can 
on  It  be  sustained  by  the  same  course  of  rea- 
floning  which  will  sustain  the  contention  of 
the  appellant  in  the  case  at  bar.  Thus,  in 
the  case  of  Grow  v.  Brawn,  81  Iowa,  844,  11 
L.  R  A.  110,  it  was  held  that  property  pur- 
chased with  pension  money  was  exempt  by 
Tirtue  of  the  provisions  of  the  federal  statute 
which  provided  that  such  monej  should  be 
wholly  for  the  benefit  of  the  pensioner.  This 
decision  was  made  after  a  careful  considera- 
tion by  that  learned  court,  and  the  fact  that 
there  was  a  dissenting  opinion  by  one  of  the 
judfces  cannot  be  said  to  detract  from  the 
authority  of  the  case.  On  the  contrary,  the 
very  fact  that  there  was  a  division  among  the 
Judges  of  the  court  would  be  likel  v  to  cause 
the  case  to  be  more  carefully  considered  tlian 
it  otherwise  would  have  been.  In  the  case 
of  BOaw  T.  BoMn»,  76  Wis.  600,  8  L.  R.  A. 


1467,  it  was  held  by  the  supupme  court  of 
"Wisconsin  that  a  Judgment  for  the  wrongful 
conversion  of  exempt  personal  property  was 
itself  exempt,  and  it  is  evident  that  the 
course  of  reasoning  which  led  to  such  a 
decision  would  fully  sustain  tho  contention 
of  the  appel  lant  above  referred  to.  The  cases 
which  in  principle  cannot  be  distinguished 
from  the  one  at  bar,  and  whjch  are  in  line 
with  the  contention  of  the  appellant,  are  very 
numerous.  We  shall  cite  only  a  few  of  them. 
See  Tatei  County  Nat.  Bank  v.  Carpenter,  119 
N.  Y.  650,  7  L.  R.  A.  657;  Bridgers  v. 
HoimU,  27  S.  C.  425 ;  Cone  v.  Lewis,  64  Tex. 
881,  58  Am.  Rep.  667 ;  Broome  v.  Davis,  87 
Qa.  584. 

In  our  opinion  the  money  paid  upon  the 
insurance  policy  was  exempt  from  execution. 

The  judgment  will  be  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the 
demurrer  to  the  petition. 

Anders*  Gordon*  and  Scott«  «/t/.,  con- 
cur. 
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The  doctrine  of  an  aeeoiint  stated  does 
not  apply  to  aslnsrle  Item,  not  of  a  debt  due 
and  owinsr«  but  of  an  unliquidated  claim  of  dam- 
ages for  the  breach  of  a  parol  or  simple  contract. 

(January  14 180(1) 


APPEAL  by  plaintiff  ftom  a  judgment  of 
the  Circuit  Court  for  Benton  County  in 
favor  of  defendants  in  an  action  upon  an  ac- 
count stated.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Kelsayt  and  W.  8. 
MeFadden,  for  appellant. 

Mr.  W.  S.  HnlFord,  for  respondents: 

The  plaintiff  must  prove  an  account  stated 
afrain£t  each  of  the  defendants,  as  that,  and 
nothing  else,  vvill  support  his  allegations. 

Truman  t.  Owens,  17  Or.  628;  Holmes  y. 


NOTC—ITTiat  eofutitutes  an  aceovnt  stated. 

The  primary  meanins  of  account  stated  was  a 
mutual  examination  by  parties  who  had  bad  deal- 
ings with  each  other  of  the  respective  items  of 
claim  on  the  different  sides  of  the  account  and  an 
aprreement  upon  which  items  should  be  allowed 
end  upon  the  balance  properly  due  after  sub- 
tractlnar  the  sum  of  the  items  on  one  side  from  the 
aum  of  those  on  the  other.  When  the  parties  had 
themselves  thus  agreed  npon  a  balance  the  courts 
treated  it  as  conclusive  In  the  absence  of  special 
droumstances  and  In  any  litigation  between  the 
parties  would  not  permit  them  to  go  behind  such 
tialance.  This  principle  was,  however,  very  soon 
extended  beyond  its  original  application.  In  the 
earliest  books  of  reports  are  cases  in  which  the 
principle  was  extended  to  cases  in  which  a  state- 
ment of  account  was  rendered  by  one  of  the  parties 
and  retained  without  objection  by  the  other.  And 
finally  decisions  were  made^  the  effect  that  the 
mere  admission  of  an  existing  liability  was  sufB- 
dent  to  make  an  account  stated. 

As  stated  in  State  v.  Hartman  Steel  Co.,  SI  N.  J. 
Ij.  44a,  the  courts  have  drifted  away  from  the 
original  standard  of  a  stated  account.  An  accoun  t 
stated  originally  presented  to  the  legal  mind  the 
Idea  of  mutual  accounts  and  of  a  balance  struck 
on  a  comparison  of  such  accounts  made  by  the  re- 
spective creditors.  Such  an  account  stated  in- 
volved an  agreement  In  respect  to  the  iteme 
which  were  to  be  aUowed  and  so  implied  an  assent 
to  theoonrectnees  of  the  balance  found  to  be  due 
against  each  of  such  eredltoia 

117  L.  a  A. 


Oenerai  definitions. 

There  is  a  substantial  agreement  as  to  the  defini- 
tion of  what  was  originally  known  as  an  account 
stated. 

Tn  stating  an  account  two  things  are  necessary: 
(1)  That  there  should  be  a  mutual  examination  of 
the  claims  by  each  of  the  parties:  (2)  that  there  be 
a  mutual  agreement  between  them  as  to  the  cor- 
rectnesB  of  the  allowance  and  disallowance  of  the 
respective  claims  and  of  the  balance  as  it  is  struck 
upon  the  final  adjustment  of  the  whole  account 
and  demands  on  both  sides.  The  minds  of  the 
parties  must  meet  upon  the  allowance  of  each 
claim  allowed  and  upon  the  disallowance  of  each 
item  or  claim  rejected.  They  must  mutually 
concur  upon  the  final  adjustment  and  nothing 
short  of  this  in  substance  will  fix  and  adjust  their 
respective  demands  as  an  account  stated.  Look- 
wood  V.  Thome,  18  N.  T.  286. 

An  account  stated  is  an  agreement  between  per- 
sons who  have  had  previous  transactions  fixing 
the  amount  due,  in  which  respect  it  is  distin* 
uruished  from  a  mere  admission  or  acknowledg- 
ment. It  is  a  new  cause  of  action.  It  is  not  a 
contract  upon  a  new  consideration  and  does  not 
create  an  estoppel  but  establishes  prima  fade  the 
accuracy  of  the  items  charged  without  further 
proof.   McKlnster  v.  Hitchcock,  19  Neb.  100. 

An  account  stated  is  an  acknowledgment  of  an 
existing  condition  of  liability  between  the  parties. 
Fnxn  it  the  law  implies  a  promise  to  pay  whatever 
balance  is  thus  acknowledged  to  be  due.  It  thereby 
iMcomesa  new  and  independent  cause  of  aoUon  so 
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Bige,  10  Or.  282;  Auterais  y.  Naglee,  74  CaL 
00;  Fleitehner  ▼.  Kubli,  20  Or.  888. 

An  action  upon  an  account  stated  is  not  an 
action  founded  upon  the  items  of  the  account, 
but  is  founded  upon  the  new  promise  or  agree- 
ment to  pay  the  balance  found  due  on  such 
accounting  or  settlement,  and  is  entirety  a  new 
contract. 

It  ia  for  the  court  to  decide  whether  a  oon- 
versation  amounts  to  an  account  stated  or  not 

Bis/iop  ▼.  Chambre,  8  Car.  &  P.  55. 

A  mere  offer  to  pay  a  sum  of  mone^,  unac- 
companied by  any  admission  that  there  is  a  debt 
due,  will  not  constitute  an  account  stated. 

Wayman  ▼.  Hilliard,  7  Bing.  101;  1  Am.  & 
Eng.  Encyclop.  Law,  pp.  114,  115,  note. 


The  original  transaction  in  this  matter  wa» 
not  for  the  payment  of  money,  bat  it  was  & 
contract  to  build  a  certain  amount  of  fence, 
which  plaintiff  claims  was  nerer  built,  and  ibm 
supposed  stated  account,  set  up  by  plaintiff,  ia 
an  entire  new  contract,  for  the  payment  at 
certain  damages  to  plaintiff,  for  the  defend- 
ant's failure  to  build  said  fence;  and,  to  con- 
stitute an  account  stated,  there  already  must 
be  the  relation  of  debtor  and  creditor  existing 
between  the  parties,  and  as  this  action  is  for 
unliquidated  damages  the  same  could  not  ha 
a  subject  of  an  account  stated. 

Truman  y.  Owem,  17  Or.  527;  WhittteU  y. 
Willard,  1  Met.  216;  Volkeninff  y.  DeOrodtf, 
81  N.  Y.  271;  Qough  t.  Findan,  7  Exch.  4a 


far  as  that  a  reooyery  may  be  bad  upon  it  with> 
out  settlnsr  forth  or  proving  the  separate  items 
of  liability  from  wblcb  tbe  balance  results.  Cbaoe 
y.  TralTord,  116  Mass.  629, 17  Am.  Bep.  17L 

Wbere  two  persons  by  compromise  liquidate  and 
state  at  an  a^rreed  eum  an  unliquidated  and  dis- 
puted claim  which  one  holds  against  the  other, 
this  constitutes  a  valid  contract  and  tbe  only  rem- 
edy is  upon  tbe  contract  to  recover  the  amount 
thus  liquidated.  Fred  W.  Wolf  Co.  v.  Salem,  88 UL 
App.  fli. 

An  account  stated  exists  wbere  an  account  is 
rendered  and  a  debt  In  a  specified  sum  is  acknowl- 
edged as  due  from  one  person  to  tbe  other  or  where 
persons  wbo  have  bad  previous  transactions  agree 
upon  a  de Quite  balance  as  due.   Ware  v.  lfannlng« 

86  Ala.  288. 

An  account  stated  is  an  agreement  and  acknowl- 
edgment that  a  certain  sum  of  money  or  balance  is 
due  from  one  of  tbe  parties  and  an  express  or  Im- 
plied promise  to  pay  it.  Harmon  v.  Waller,  68  Mo. 
App.  610. 

An  account  stated  is  an  account  balanced  and 
rendered  with  assent  to  tbe  balance  exprera  or 
implied;  so  that  tbe  demand  is  essentially  the  same 
8S  if  a  promissory  note  bad  been  given  for  tbe 
balance.    Volkening  v.  DeGraaf .  81  N.  Y.  STL 

Wbere  there  Is  a  disputed  claim  and  tbe  parties 
settled  tbe  dispute  by  agreeing  upon  the  amount 
due  In  an  account  stated  which  one  party  promises 
to  pay,  that  promise  is  founded  upon  a  sufficient 
consideration  and  can  be  enforced  against  him  al- 
tbougb  be  mlgbt  be  able  to  prove  that  nothing  was 
in  fact  due  from  him.  Dunham  v.  Orliwold,  100  N. 
T.224. 

A  stated  account,  is  an  agreement  between  both 
parties  tbat  all  tbe  items  are  true.  Auserals  v. 
Naglee,74Cal.  64. 

An  account  stated  is  an  agreement  between  per- 
sona wbo  have  bad  previous  transactions  fixing  tbe 
amount  due  in  respect  of  such  transactions  and 
promising  payment.  Zacarino  v.  Pallotti,  48  Oonn. 
86. 

Stated  accounts  are  those  which  have  been  ex- 
amined by  the  parties  and  wbere  a  balance  due 
from  one  to  the  otber  has  been  ascertained  and 
agreed  upon  as  correct.  McLellaa  v.  Crofton,6 
He.  808. 

I  It  is  tbe  consent  of  defendant  to  tbe  balance 
claimed  tbat  imparts  to  an  account  tbe  character 
of  an  account  stated.    McGall  v.  Nave,  68  Hiss.  484. 

If  an  account  is  presented,  examined*  corrected, 
and  returned  approved,  it  is  an  account  stated. 
Bergeant  v.  Ewing,  86  Pa.  106. 

Acknowledgment  of  and  a  promise  to  pay  tbe 
balance  may  support  an  action  upon  an  account 
stated.    Fitob  v.  Leltch,  11  Leigh,  471. 

If  tbe  balance  Is  struck  by  the  parties  and  inter- 
est computed  on  tbe  balance  it  will  be  an  account 
stated.    McClelland  v.  West,  70  Pa.  188. 

Wbere  plaintiff  went  over  the  account  in  defend- 

87  L.  R.  A. 


ant*8  presence  and  found  an  amount  due  to  him- 
self the  result  of  which  was  not  objected  to  by  de- 
fendant, there  was  an  account  stated.  Kook  v» 
Bonitx.4I>aly«I17. 

An  agreement  tbat  tbe  items  are  correct  will 
make  tbe  account  a  stated  one.  Oaire  v.  Claire,  V^ 
Neb.  54. 

The  term  "account  stated"  is  bat  an  expreaskm 
to  convey  the  idea  of  a  contract  having  an  accoont 
for  its  consideration  and  la  no  more  an  account 
than  is  a  promissory  note  or  other  contract  havfaig 
a  like  consideration  for  its  support.  Auaerals  y. 
Naglee,74  0iil.64. 

Tbe  making  up  of  an  account  and  signing  an  ae* 
knowledgment  of  its  correctness  and  of  tbe  bal- 
ance shown  at  its  foot  will  make  an  aoooant 
stated.  BuUooky.  Royd,SEdw.Cb.20B.6Ued.  4flB. 

In  some  of  the  cases  there  is  no  distinction  made 
between  the  terms  ''stated,**  ''liquidated**  and 
**setUed." 

Thus  in  Bainbridge  v.  Wilcock*B,  Baldw.  C.  CL 
680,  tbe  terms  '"stated,**  '"settled,**  or  ''liquidated,** 
are  treated  as  equally  applicable. 

In  Bakery.  Illddle,  Baldw.  a  C.  8M.  the  tenw 
'"settied**  and  "stated**  seem  to  be  treated  as  inter- 
changeable,  and  it  is  stated  that  long  ucquicsceuoe 
makes  an  account  settled,  and  tbat  tbuugb  not 
signed  by  tbe  party  it  is  a  stated  account  It  it  is  in 
writing  and  shows  a  balance  or  tbat  there  is  none. 

But  in  Lockwood  v.  Thome,  IB  N.  Y.  286,  a  sett  led 
account  is  defined  to  be  one  tbat  has  been  paid  or 
adjusted  by  the  parties. 

In  BapaUe  &  Lawrence,  Law  Dictionary,  a  settled 
account  is  stated  to  be  one  which  has  been  ad- 
Justed  between  trustee  and  ee0tii<  gue  (rusC  But 
since  as  shown  by  autborities  cited  below  tbe  term 
'^stated*'  may  be  applied  to  such  accounts  it  woolA 
seem  tbat  there  is  really  no  distlnotlon  whioh  the 
courts  have  tbougbt  material  to  preserve. 

In  HcNeel  v.  Baker,  6  W.  Ya.  168.  tbe  court 
recognises  the  rule  tbat  a  stated  account  properly 
exists  only  where  accounts  have  been  examined 
and  tbe  iMUance  admitted  as  tbe  true  balance  be* 
tween  tbe  parties  without  having  been  paid.  Whea 
tbe  balance  thus  admitted  is  paid,  the  aoooant  Is 
made  a  settled  account. 

Balances  made  in  the  debCorls  books  and  ansentiid 
to,  may  constitute  an  account  stated.  Matbewsoo 
V.  Bureka  Powder  Works,  44  N.  H.  280. 

Wbere  several  items  of  claims  are  brought  Into 
account  on  either  side  and  being  set  against  one 
anotber  a  balance  is  struck  and  the  consideration 
for  payment  of  tbe  balanoe  is  the  discharge  of  the 
items  on  each  side,  there  is  a  real  account  stated. 
It  is  then  tbe  same  as  If  each  item  was  paid  and  a 
discharge  given  for  each  and  In  consideration  of 
tbat  discbarge  tbe  tialance  was  agreed  to  be  doe. 
It  is  not  necessary  to  make  out  a  real  acoounft 
stated  tbat  the  debts  shall  be  debts  <n  fyrossentl  or 
tbat  they  sball  be  legal  debts.  B§  Lay  cook  v. 
Plckles,4Be8tft&40r. 
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WolTerUm*  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  as  for  an  account 
•tated.  At  the  trial  in  uie  court  below,  when 
plaintiff  had  rested  his  case,  upon  motion  of 
defendant  Ashnah  Plunkett  a  judgment  of 
oonsuit  was  rendered  in  her  favor,  firom 
which  the  plaintiff  appeals. 

The  evidence  offered  tended  to  show  that 
on  or  about  the  18th  day  of  January,  1886, 
the  plaintiff  exchanged  with  defendants  a 
4)8- acre  tract  of  land  for  a  certain  other  68- 
acre  tract  belonging  to  the  defendant  Ashnah 
Plunkett;  that  there  was  a  difference  in  the 
Talue  of  the  said  tracts  in  plaintiff's  favor, 
And  that  for  the  purpose  of  making  up  said 


difference  the  defendants  agreed  to  build  and 
construct  for  plaintiff  about  three  fourths  of 
a  mile  of  fencing,  60  to  80  rods  of  which  was 
to  be  of  boards  and  posts,  and  the  balance  to 
be  of  the  kind  commonly  known  as  a  **  worm 
fence."  The  defendants  having  failed  and 
neglected  to  construct  the  fence,  the  plaintiff 
haa  it  built  by  one  J.  K.  Mays,  whom  he 

Eaid  therefor.  The  plaintiff,  testifying  in 
is  own  behalf,  said,  among  other  things, 
**  that  on  or  about  the  1st  day  of  June,  1889, 
at.  the  Occidental  Hotel,  in  Oorvallis,  Ore- 
gon, the  defendant  James  Plunkett  agreed 
that  we  will  pay  you  $800  for  that  fence  fre- 
ferring  to  the  fence  in  the  contract  growing 
out  of  the  exchange  of  lands],  and  that  he 


If  the  balanoe  Is  reaobed  while  the  parties  are  to- 
gether looklDg  over  the  account,  it  beoomee  final 
without  any  additional  time  for  considering  it. 
DarllDffton  v.  Taylor,  8  Orant,  Gas.  196, 

Ad  account  stated  for  the  purpose  of  asoertaln- 
it^  what  had'been  done  with  oertain  money  and 
not  for  the  purpose  of  asoertainiosr  what  is  duo  be- 
tween the  parties  will  not  be  binding  upon  them. 
Holmes  v.  Morse,  60  Me.  lOK. 

I  To  make  an  aooount  stated  it  is  sufficient  that  the 
account  has  been  examined  and  assented  to  as  oor- 
root  by  both  parties.  This  consent  may  be  ex- 
press or  implied  from  dieumstanoes.  Lookwood 
V.  Thome,  11 N.  Y.  170, 0  Am.  Dec.  8L 

There  is  no  express  agreement  upon  an  aooount 
by  a  mutual  looidng  over  the  same.  Bui  the  law 
raises  from  such  facts  an  implied  agreement  to  the 
oorreotness  of  the  account.  Samson  v.  Freedman, 
KB  N.  Y.  609. 

The  promise  to  pay  need  not  be  express.  Kent 
T.  Highleyman,  17  Mo.  App.  9.    ^ 

But.the  person  to  be  charged  must  assent  to  the 
iNilanoe  to  make  it  an  account  stated:  BusMy  v. 
Gant,  10  Humph.  238. 

itttuCroMons  of  what  heme  been  held  to  he  oeeounts 

tUUeA. 

A  reply  by  a  landlord  upon  being  asked  by  a  ten- 
ant to  pay  the  amount  which  the  tenant  had  ex- 
pended for  repairs  and  which  the  landlord  had 
promised  in  adyanoe  to  repay  that,  ^*I  cannot  pay 
you  now,  but  will  out  of  the  next  rent,**  will  bean 
account  stated.  Seago  v.  Deane,  4  Blng.  459, 8  Oar. 
ft  P.  17U,  Moore  ft  P.  297. 

Where  turnips  growing  in  a  field  were  purchased 
and  partly  removed  when  the  seller  said  to  the 
buyer,  **You  owe  me  £8,**  to  which  the  buyer  an- 
swered, **I  will  send  it  before  I  draw  any  more  tur- 
nips,** it  was  held  to  be  an  account  stated.  Plnohon 
T.  Chilcott,  8  Oar.  ft  P.  886. 

A  letter  written  upon  receipt  of  an  account  for 
tolls  due,  in  which  £5  is  enclosed  and  the  state- 
ment made  that  the  creditor  **  should  have  the  re- 
mainder next  week  **  is  an  account  stated.  Pea- 
oock  V.  Harris,  10  Bast,  107. 

An  acknowledgment  of  the  amount  due  for  trees 
which  had  been  felled  and  converted  to  the  use  of 
the  debtor  will  constitute  an  account  stated. 
Knowl£S  V.  Michel,  18  East,  249. 

In  Blmes  v.  Wills,  1  H.  Bl.  Si,  where  the  promise 
was  to  pay  a  certain  amount  unless  the  promisor 
should  show  within  a  month  that  It  had  been  paid, 
was  treated  as  an  account  stated. 

Where  the  directors  of  a  mine  which  needed 
money  agreed  among  themselves  to  each  give  the 
secretary  his  L  O.  U.  for  £100.  to  be  used  in  the 
working  of  the  mine,  it  was  held  that  there  was  an 
account  stated  on  which  the  secretary  could  main 
tain  an  action.    Graves  v.  Cook,  2  Jur.  N.  8.  475. 

Where  an  accounting  was  had  between  the  par- 
ties, both  being  present  and  the  clerk  of  one  made 
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entries  of  the  items  in  a  book  which  was  copied  by 
the  other  into  another  book  and  without  acknow- 
ledging the  correctness  of  the  items,  he  admitted 
the  balance  to  be  correct  it  was  held  to  be  evi- 
dence of  an  account  stated.  Blgby  v.  JelTrya,  7 
DowL  P.  C.  661. 

Where  an  insurance  company  entered  the  amount 
of  a  claim  to  the  credit  of  the  Insured  on  its  books 
and  paid  a  portion  or  it  to  one  having  an  order 
from  the  assured,  the  court  held  there  was  such  an 
admission  of  the  amount  due  as  to  enable  the  as- 
sured to  maintain  an  action  upon  an  account 
stated.  Re  Tetgnmouth  ft  General  Mut.  Shipping 
Assa  L.  R.  14  Eq.  148, 41  L.  J.  Ch.  079, 26  L.  T.  N.  8. 
064. 

Where  one  person  sold  a  library  of  books  for  an- 
other, some  of  which  were  returned  as  imperfect, 
after  which  the  owner  wrote  to  the  seller  that  be 
had  received  the  returned  books  which  together 
with  certain  other  credits  left  a  balance  of  a  oer- 
tain amount,  which  he  would  pay  in  a  oertain  time, 
it  was  held  to  t)e  a  stated  account.  Wheatley  v. 
Wniiams,  1  Mees.  ft  W.  683,  Tyrw.  ft  G.  10i3. 

In  Piano  Mfg.  Go.  v.  Parmenter,  88 UL  App. 638^ 
a  balanoe  sheet  between  an  agent  for  the  sale  of 
machines  and  a  representative  of  the  manufac- 
turers, in  which  the  number  of  the  machines  re- 
ceived and  their  diq>o8itionare  stated,  was  treated 
as  an  account  stated  bat  the  rule  was  applied  that 
if  he  subsequently  admitted  the  receipt  of  a  ma- 
chine not  represented  therein,  he  must  pay  for  it 
unless  he  showed  that  the  statement  was  erroneous. 

Where  two  persons  managing  an  estate  had  be- 
come indebted  to  plaintiff  and  one  of  them  was 
shown  the  account  by  a  derk  of  plaintiffs  and  ad- 
mitted that  it  was  correct,  except  as  to  one  item 
and  subsequently  both  persons  beard  the  amount 
mentioned  without  objections  and  the  other  ad- 
mitted that  something  was  due,  it  was  held  that 
there  was  evidence  to  go  to  the  Jury  of  an  account 
stated.  Chisnam  v.  Count,  2  Mann,  ft  G.  817.  8 
Scott,  N.B.  669. 

Where  the  only  objection  made  is  the  question 
of  articles  charged  for  and  the  amount  is  tbcn 
made  to  conform  with  the  objection  after  which 
the  balanoe  is  paid,  it  will  be  regarded  as  an  ac- 
count stated.  Gilchrist  v.  Brooklyn  Grocers  Mfg. 
Abk>.  60  Barb.  860. 

An  agreement  to  the  balance  due  accompanied 
by  a  member  of  the  debtor  firm  writing  an  acknowl- 
edgment of  the  correctness  of  the  amount  due  on 
the  paper  containing  the  statement  of  the  account 
addressed  to  another  member  of  the  firm  and  de- 
livering, it  to  the  creditor,  will  make  an  account 
stated.   Heidenheimer  v.  Bills.  67  Tex.  486. 

Where  an  employer  gives  orders  to  his  men  for 
goods  to  be  furnished  by  a  merchant  and  the  mer- 
chant renders  to  the  employer  his  statement  of  the 
amount  which  he  has  furnished  on  the  orders, 
which  amount  is  deducted  from  the  monthly  pay 
roll  of  the  men,  there  is  an  account  stated  between 
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rplaintfff]  assented  to  said  proposition  to  ac- 
cept the  |800  for  the  said  fencing  and  in 
payment  therefor."  One  L.  Haskins,  a  wit- 
ness for  plaintiff,  testified  that  he  was  pres- 
ent at  the  Occidental  Hotel  at  the  time  re- 
ferred to  by  plaintiff,  and  *'that  he  heard  the 
plaintiff  ask  defendant  James  Plunkett  what 


they  were  going  to  do  about  that  fencing,  mud 
that  Plunkett  stated,  'We  will  pay  you  $S00 
for  that  fencing  built  by  the  Mars,  'land  thai 
plaintiff  assented  thereto."  Hiram  Wood 
testified  that  In  the  year  1890  James  Plunkett 
said  to  him,  *^Yfe  have  settled  with  Uncle 
Van  [referring  to  plaintiff],  for  the  fencing 


the  employer  and  nMrobant.   Bull  y.  Brookway, 
48Miob.6J». 

The  flziDfiT  by  way  of  statement  and  oompTomtoe 
of  a  disputed  claim  for  extra  work  In  the  buUdp 
iDfr  of  a  bouse  will  be  an  aocount  stated.  Hanly  ▼• 
Noyes,  86  Minn.  174. 

A  will  or  oodlcQ  thereto  acknowledjrlng  a  debt 
but  afterwards  revoked  caonot  figure  as  a  liqui- 
dated or  settled  account.  Settle  ▼.  Settle,  12  HeJsk. 
061. 

A  rough  statement  in  writing  exhibiting  an  esti- 
mate of  the  condition  of  a  partnership  and  the 
situation  of  the  partners  in  relation  thereto  and 
to  each  other,  will  not  be  an  aocount  stated.  Bur- 
den V.  McElmoyle,  1  BalL  Bq.  916. 

Where  an  account  was  rendered  to  a  firm  of 
transactions  with  an  employ^  who  was  at  the  time 
absent  and  after  retaining  It  for  some  months  the 
firm  disputed  it  when  the  creditor  requested  its  re- 
tention until  the  return  of  the  employ^  so  that  its 
accuracy  could  be  ascertained,  there  is  no  acoount 
stated.    Porter  v.  Lobech,  2  Bosw.  188. 

The  giving  of  an  order  on  a  third  person  for  pay* 
ment  upon  the  receipt  of  a  machine  and  the  bill 
thereof  in  accordance  with  the  contract  of  sale, 
but  before  any  work  Is  done  or  anything  due  on 
the  contract,  does  not  constitute  an  account  stated. 
Truman  v.  Owens,  17  Or.  6S7. 

In  Memory  v.  Niepert,  88  lU.  App.  ISL  where  a 
person  who  had  undertaken  to  ship  produce  at  a 
certain  price  failed  to  procure  it  at  that  price  and 
authorized  the  other  person  to  procure  it  at  his 
home  market  and  charge  back  the  loss,  which  was 
done  and  a  statement  of  the  aocount  of  loss  ren- 
dered to  the  [first  person,  the  court  held  that  this 
does  not  constitute  a  new  contract  superseding  the 
old  one,  but  that  the  old  one  remained  in  full  force 
and  the  rendering  of  the  account  was  merely  a 
method  of  adjusting  the  amount  of  damage  under 
Ik 

The  Utianee  must  be  definUeiy  fixe(L 

There  must  be  a  promise  express  or  Implied  to 
pay  a  single  sum  whether  such  consists  of  a  single 
Item  In  a  unilateral  acoount  or  is  a  totality  of  all 
items  admitted  to  be  correct  in  such  account,  or 
is  the  balance  remaining  after  the  mutual  applica- 
tion In  payment  of  each  other  of  such  items  in 
counter  accounts  as  are  mutually  admitted  to  be 
oorrecU  State  v.  Hartman  Steel  Co.  ftl  N.  J.  L. 
440. 

The  general  admission  of  a  pecuniary  demand 
not  specifying  the  amount  is  not  an  acoount  stated. 
Lane  v.  Hill,  18  Q.  B.  860;  Teal  v.  Auty,  t  Brod.  ft 
B.  09, 4  J.  B.  Moore,  642. 

An  acknowledgment  of  a  debt  without  specify- 
ing the  amount  is  sufiBcient  to  entitle  the  creditor 
to  nominal  damages.  Bemasconi  v.  Anderson, 
Moody  ft  M.  183;  Kirton  v.  Wood,  1  Moody  ft  R.  dSS. 

But  there  was  an  English  nisi  priua  case  which 
held  that  admitting  the  owing  of  a  debt  but  not 
stating  the  sum  will  entitle  to  nominal  damages. 
Dixon  V.  Deveridge,  2  Gar.  ft  P.  100. 

The  creditor  mutt  he  definite. 
The  admission  must  be  that  the  amount  is  due 
the  plalntifr.  Thus  where  the  acceptor  of  a  bill  of 
exchange  stated  in  a  letter  that  if  he  bad  bad  the 
money  he  should  not  have  let  the  bill  go  to  protest, 
it  was  held  that  this  was  not  sufficient  to  make  an 
account  stated,  although  the  amount  of  the  bill 
was  mentioned  in  the  letter,  since  it  merely  ad- 
mitted the  amount  due  to  the  proper  holder  of  the 
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bill,  which  might  not  be  the  ptalntUL 
Payne,  1  Bam.  ft  Ad.  668L 

Jfutt  he  of  a  subsMlna  debt 

There  must  be  an  acknowledgment  of  anabeistliv 
debt  Tucker  ▼.  Barrow,  7  Bam.  ft  C  ttS.  1  Hum. 
ft  R.618,Moodyft  M.  180,8Gar.ftP.8&,80. 

Where  the  maker  of  a  oheok  which  had  been  loac 
by  bankers  to  whom  tt  was  given  for  ooUeotioo, 
promised  them  to  give  another  for  the  amount*  It 
was  held  that  there  was  no  debt  due  from  one  to 
the  other,  which  could  be  the.subject  of  an  acooont 
stated.   X«ord  Ablnger  nayK  **There  is  a  good  deal 
of  confusion  in  the  books  on  the  question  of  ao- 
counts  stated.    But  they  lay  down  this,  that  wherw 
there  is  a  promifie  to  pay  a  sum  of  money  as  due,  it 
Is  evidence  of  an  account  stated,  whl<di  means  thla. 
that  the  simple  promise,  if  tt  stand  unexplained 
and  uncontradicted,  is  evidence  to  go  to  the  Jury 
tiiat  the  plalntiir  claims  that  sum  to.be  due,  and  that 
there  are  matters  of  account  between  the  parties 
It  does  not  go  farther  than  that;  and  It  is  only 
when  you  come  to  look  at  the  facts  on  which  the 
promise  was  made  tliat  you  are  enabled  to  see 
whether  It  is  an  account  stated  or  not**    Lubbook 
V.  Tribe,  8  Mees.  ft  W.  612, 1  Hom  ft  H.  VKL 

A  promise  to  replace  a  wood  boat  which  had 
been  sunk  by  negligence  or  on  failing  to  do  so  to 
pay  a  certain  sum  of  money  will  not  amount  to  an 
account  stated.    Rutledge  v.  Moore,  0  Mo.  533. 

An  aocount  cannot  become  stated  between  par- 
ties who  have  had  no  dealings  with  each  other, 
since  as  betireen  them  no  aocount  In  fact  exlsta. 
Field  V.  Knapp,  106  N.  Y.  87. 

Where  a  loan  is  made  on  securities  which  fiafl  be- 
cause of  the  negligence  of  the  broker  to  search 
the  records  and  who  promises  to  make  good  the 
loss  to  his  client,  there  Is  no  account  stated  since 
there  can  be  an  account  stated  only  where  a  debt 
actually  exists.  Whitehead  v.  Howard,  6  J.]BL 
Moore,  106. 2  Brod.  ft  B.  278. 

In  Hopkins  v.  Logan,  5  Mees.  ft  W.  241, 7  DowL 
P.  C.  800,  it  is  suggested  that  there  must  be  some- 
thing to  show  that  the  amount  is  due  at  the  time 
of  the  accounting  in  order  to  make  a  good  ac- 
count stated. 

In  Buriingame  ▼.  Shelmlre,  86  N.  T.  S.  B.  HO, 
where  the  account  rendered  contained  charges  for 
personal  services  In  receiving  and  shipping  fruity 
the  court  says  the  cases  relating  to  this  subject  are 
those  where  an  actuHl  account  has  existed  between 
the  parties.  But  In  cases  where  the  prices  are  not 
agreed  upon  or  where  they  are  not  fixed  byCtbe 
market  but  depended  solely  upon  the  personal  serv- 
ices, the  general  rule  reiatiiig  to  aooounts  stated 
does  not  necessarily  prevaiL 

Where  there  has  been  no  pre-existing  debt  or 
previous  dealings  between  [the  parties  the  mere  re- 
tention of  a  statement  of  a  single  transaction  will 
not  amount  to  an  acoount^tated.  Mellonlv.  Gamp- 
bell,  11  Pa.  416. 

There  must  bean  admission  of  a.debtdue.  And 
a  promise  to  pay  an  amount!on  a  contract  which  is 
never  carried  out  is  not  sufficient.  Lemere  v.  Bl- 
llott^  6  Hurlst  ft  N.  666,  80  L.  J.  Bxoh.  880,  7  Jur.  N. 
S.1206,4L.T.N.S.80i. 

But  there  is  one  case  which  in  accordance  with 
the  cases  which  have  held  that  the  mere  ac- 
knowledgment of  indebtedness  was  sufficient 
has  held  that  the  pre-exlstence  of  a  debt  was  not 
absolutely  necessary. 

Thus  where  at  an  auction  sale  a  lot  was  knocked 
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built  br  John  Kayfi,  and  we  are  to  pav  bim 
for  it.  And  one  Mn.  Kiaor  testined  that 
during  the  summer  of  1800,  or  about  that 
time,  at  her  father's  house,  in  Kind's  valley, 
defnndant  Ashnah  Plunkett,  in  speaking  of 
the  fence  built  by  said  Mays,  stated,  in  ef- 
fect :  **  We  haye  settled  with  the  plaintiff  for 


that  fencing  built  by  the  Mays,  and  are  ta 
pay  him  [ Vanbebber]  for  it. "  The  foregoin/^ 
is  substantially  all  the  evidence  adduced  by 
plaintiff,  and  the  counsel  for  defendants  con- 
tend that  it  was  insufficient  to  go  to  the  jury 
to  charge  defendant  Ashnah  Plunkett  in  an- 
action  upon  an  account  stated,  and,  conse- 


dowD  to  a  person  who  had  not  money  enontrb  to 
pay  the  deposit  and  entered  Into  an  arrangement 
by  virtue  of  which  be  gave  his  L  O.  U.  to  tbe  uuo- 
tioneer  for  the  amount,  it  was  held  that  there 
mi^ht  be  a  recovery  on  an  account  stated.  Cleave 
V.  Moors,  8  Jur.  N.  B.  48. 

In  that  oaself  artin,  A,  says  in  the  old  form  of  ac- 
count stated  there  must  be  an  antecedent  debt, 
but  if  two  persons  agree  to  make  a  thing  a  debt,  it 
is  SQcb  between  them  and  the  transaction  acts  as  a 
sort  of  estoppeL 

Need  not  he  tUrtitSL 

Signing  tbe  account  is  not  necessary.  Retention 
of  it  is  safBoient.  Willis  v.  Jemegan,  2  Atls.  2R2; 
Brown  v.  Vandyke,  8  N.  J.  Eq.  79S,  66  Am.  Dec  260. 

An  acknowledfirment  is  sufficient  to  constitute  an 
account  stated,  although  the  paper  is  not  signed, 
y  Inal  V.  BurrlU,  16  Pick.  iOL 

May  he  oraL 

An  account  stated  need  not  be  in  wrltlnff.  It  may 
be  verbal,  or  partly  verbal  and  partly  in  writing. 
Watkins  v.  Ford,  60  Mich.  VJI, 

There  may  be  an  oral  statement  of  account 
which  consists  of  many  writings.  Newhall  v.  Holt, 
6Mee8.ftW.662. 

Where  a  commission  merohant*s  account  has 
been  rendered  showing  that  a  balance  has  Xjeen 
struck  between  the  parties  and  an  acknowledg- 
ment by  the  debtor  of  its  correctness  though  made 
verbally  between  the  parties,  it  becomes  a  dosed 
account.    James  v.  Fellowee,  20  La.  Ann.  110. 

But  in  contrast  with  the  above  it  has  been  held 
that  tbe  account  must  be  in  writing  and  likewise 
the  balance  must  be  In  writing.  Wood  v.  Oault,  2 
Md.  Ch.  488. 

Vouehtn  need  not  he  Bu/rrendered. 
The  vouchers  need  not  be  delivered  up  to  make 
it  an  account  stated.     Willis  v.  Jemegan,  2  Atk. 
252. 

IRch  tIKrd  f>er«on. 

There  seems  to  be  no  settled  rule  with  reference 
to  how  far  a  person  other  than  tbe  debtor  or  cred- 
itor himself  may  give  or  receive  tbe  admission. 

It  has  been  held  that  loose  declarations  by  a  per- 
son at  different  times  to  third  persons  not  agents 
of  the  plaintiff  that  he  owed  the  plaintiff  or  was  in 
honor  bound  to  pay  bim  a  certam  sum,  are  not 
sufficient  to  sustain  a  daim  on  account  stated. 
Thurmond  v.  Sanders,  21  Ark.  266. 

Admission  by  tbe  debtor  to  a  person  who  is  not 
an  agent  of  the  creditor  and  had  no  authority  to 
make  any  demand,  that  defendant  was  liable  to 
pay  plaintiff  tne  rent  for  certain  property,  is  no 
evidence  of  an  account  stated.  Hoffar  v.  Dement, 
6  Gill,  132, 46  Am.  Deo.  628. 

Evidence  of  an  admission  to  a  third  person  not 
shown  to  be  an  agent  of  tbe  seller  that  the  buyer 
owed  the  seller  a  certain  amount  will  not  be  suffi- 
cient to  constitute  an  account  stated  for  the  price 
of  certain  goods  sold  and  delivered.  Breckon  v. 
Smith,  1  Ad.  ft  El.  488. 

One  court  held  that  admission  by  assignees  of  an 
insolvent  that  a  certain  amount  of  rent  is  due  by 
him  to  the  landlord  will  not  constitute  an  account 
stated,  since  an  account  stated  must  be  of  transac- 
tions between  the  parties  making  it.  Clarke  v. 
Webb,  4  Tyrw.  678, 1  Gromp.  M.  ft  R.  28,  2  DowL  P. 
C.  671. 

So  where  an  administratrix  of  tbe  debtor  ad- 
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mitted  the  ooxreotness  of  the  debt  to  the  adminis- 
tratrix of  the  creditor,  it  was  held  no  account 
stated,  because  the  debt  was  not  owing  to  or  by 
either  party  in  her  own  right.  PeJch  v.  Lyon,  0  Q, 
a  147. 

But  in  Anonymous,  1  Vent.  268,  the  principle  of 
account  stated  was  applied  in  case  of  an  executor 
called  upon  to  pay  tbe  debt  of  bis  testator. 

Amongst  merchants  it  is  looked  upon  as  an  al- 
lowance of  an  account  current,  if  tbe  merchant 
that  receives  it  does  not  object  against  it  in  a  sec- 
ond or  third  post.  Sherman  v.  Sherman,  2  Tern. 
278. 

There  may  be  an  account  stated  against  a  per- 
sonal representative.  Bucklln  v.  Chapin,  1  Lans. 
448. 

There  may  be  an  account  stated  between  a 
debtor  to  a  partnership  and  tbe  survivors  after  tbe 
death  of  one  partner  so  that  an  action  can  be 
maintained  on  it  without  alleging  the  death  ot 
the  partner  and  the  survivorship  of  plaintiffs. 
Holmes  v.  DeCamp,  1  Johns.  84, 8  Am.  Dec.  283. 

One  of  the  contracting  parties  and  tbe  admmis* 
trator  of  the  other  may.state  an  account.  Y ande- 
veer  v.  Statesir,  38  N.  J.  L.  GOB. 

There  may  be  an  account  stated  between  part* 
ners  and  representatives  of  a  deceased  partner. 
Campbell  v.  GampbeU,  40  N.  T.  B.  R.  817. 

There  may  be  an  account  stated  between  a 
debtor  and  the  administratrix  of  the  creditor. 
Smith  V.  Forty,  4  Gar.  ft  P.  126. 

Where  a  surviving  partner  renders  an  account  to- 
the  representatives  of  tbe  deceased  partner  with- 
out vouchers  and  showing  results  merely  and  not 
the  details  it  will  nevertheless  become  stated  ac- 
count if  acquiesced  in  without  any  objection  on 
those  grounds  and  without  any  claim  for  vouchers^ 
details,  or  explanatlona  Ogden  v.  Astor,  4  Sandf. 
811. 

There  may  be  an  aocount  stated  between  a  legatee 
under  a  will  and  a  debtor  to  the  estate,  whose  debt 
is  the  subject  of  the  legacy.  Topbam  v.  Morecraf  t, 
8  El.  ft  Bl.  072,  4  Jur.  N.  S.  611. 

So  It  was  held  that  where  after  a  debtiscontracted- 
the  creditor  takes  a  partner,  after  which  more 
transactions  are  had  and  then  an  account  is  stated 
with  both,  they  may  maintain  an  action  upon  it,  a» 
well  that  part  contracted  before  the  partnership- 
as  afterwards.    Moor  v.  Hill,  Peake,  Add.  Cas.  10. 

Tbe  clerk  of  a  partnership  cannot  without  au- 
thority state  an  account  with  a  creditor  of  tbe  firm 
so  as  to  bind  the  parties.  Brettel  v.  Williams,  « 
Exch.  628. 18  L.  J.  Bxch.  128. 

A  bookkeeper  of  a  corporation  has  not  by  reason 
of  his  office  power  to  state  an  account  showing 
claims  against  the  corporation  which  will  bind  it  as 
upon  an  account  stated.  Harvey  v.  West-Side 
Elev.  (Patented)  R.  Co.  18  Hun,  882. 

But  tbe  rendition  by  a  bookkeeper  with  defend- 
ants knowledge  of  an  account  to  defendant's 
workmen  of  the  amount  which  the  books  show  to 
be  due  them  will  become  an  account  stated  against 
defendant.    Wiley  v.  BHgham,  16  Hun,  106. 

Where  a  maker  of  a  bill  of  exchange  admitted  to 
tbe  agent  of  the  unknown  bolder  that  the  amount 
was  due,  and  on  a  subsequent  date  after  bo  had 
learned  who  the  holder  was,  stated  to  tbe  same 
agent  that  he  could  not  pay  tbe  amount,  it  was 
held  to  be  an  account  stated  with  the  holder* 
fiaynham  v.  Holt,  8  Jur.  063. 

An  account  of  tolls  due  may  be  validly  stated^ 
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^ ,  that  the  Judgment  of  nonsuit  was 

properly  granted.  **  A  motion  for  a  nonsuit, " 
says  Lord,  Gh,  J. ,  in  Brown  v.  Oregon  Lum- 
h&r  Oo.,  24  Or.  817,  **  is  in  the  nature  of  a  de- 
murrer to  the  evidence.  It  admits  not  only 
.all  that  the  evidence  proves,  but  all  that  ft 
tends  to  prove.    The  evidence  given  for  the 


plaintiff  must  be  taken  to  be  true,  together 
with  every  inference  of  fact  which  the  jury 
might  le^lly  draw  from  it.  Whether  there 
is  any  evidence  tending  to  prove  the  material 
allegations  upon  which  a  cause  ot  action  is 
based  is  a  question  of  law  for  the  court,  but 
whether  a  given  amount  of  evidence  is  suf- 


with  a  toll  keeper  who  has  not  been  appointed  as 
required  by  aot  of  parliament  If  the  trusteee  or 
•creditors  of  the  turnpike  have  made  no  objection. 
Peacock  v.  Harris,  10  East,  107. 

An  account  cannot  be  stated  by  a  member  of  an 
•old  firm  which  has  been  succeeded  by  a  new  one  of 
which  he  to  also  a  member  which  fraudulently 
•etatee  that  goods  ooosifrned  to  the  old  firm  came 
into  possession  of  the  new  one  so  as  to  bind  the 
•members  of  the  new  firm.  Newhall  v.  Wyatt,  SB 
Hun,  1. 

The  fact  that  a  statement  of  aooount  to  sisnedby 
■an  affent  out  of  the  territory  for  which  he  to  ap- 
poioted  will  not  vitiate  it  if  it  pertained  to  business 
•over  which  he  had  authority,  nor  will  the  fact  that 
he  affixed  to  hto  name  a  wronir  designation  affect 
4t8  validity.    Stowe  v.  Bewail,  3  Stew,  ft  P.  (Ala.)  07. 

An  agreement  between  the  merchant  and  hus- 
band as  to  the  amount  due  for  supplies  f  umtohed 
to  the  family  will  not  constitute  an  aooouot  stated, 
as  against  the  wife.    Holmes  v.  Page,  10  Or.  232. 

But  a  husband  may  bind  hto  wife  by  an  aooount 
••tated  between  him  and  one  who  has  furnished 
supplies  for  her  plantation  Slots  v.  Butler,  66 
Mi88.  838. 

If  the  clerk  of  one  partner  states  an  account  be- 

'tween  the  partners  showing  a  balance  due  the  other 

-the  latter  may  treat  it  as  prima  facie  eyidence  of 

the  adjustment  of  the  partnership  transaotionfl. 

•Goodin  v.*  Armstrong,  10  Ohio,  44. 

Where  a  tradesman  brought  suit  for  goods  fur- 
-ntohed  defendant  and  when  the  writ  was  served  de- 
fendant told  the  officer  that  he  would  pay  the 
amount  in  a  short  time,  and  an  undated  paper, 
proved  to  be  In  his  writing,  was  given  m  evidence 
-stating  the  transmission  of  £4,  with  a  promtee  to 
pay  the  balance  In  the  book  in  a  week.  It  was  held 
-there  was  no  evidence  of  an  aooount  stated.  Moee- 
•ley  V.  Reade,  10  Jur.  18. 

An  acknowledgment  of  the  amount  claimed  in 
the  writ  after  the  action  is  brought  will  not  be  suf- 
-flcient  to  support  an  account  stated,  if  there  is  no 
•evidence  of  any  debt  eztoting  prior  to  the  bringing 
of  the  action.    Allen  v.  Cook, 2  DowL  P.  C.  54ft. 

In  Nutt  V.  United  States,  125  U.  &  660, 81 L.  ed. 
'621,  It  was  contended  that  an  amount  found  by  the 
•quartermaster  general  to  be  due  to  a  claimant  for 
war  damages  was  equivalent  to  an  account  stated 
between  private  individuals,  and  that  It  became 
•euch  upon  its  acceptance  by  congress  and  the 
claimant;  but  the  court  held  that  congress  had  not 
adopted  the  report  as  its  statement  of  what  was 
■due  by  the  United  States  and  that  the  report  was 
never  submitted  to  the  claimant  as  a  correct  state- 
ment of  indebtedness,  and  that  therefore  It  was  not 
an  account  stated.  But  there  to  no  discussion  of 
the  question  whether  or  not  such  a  statement  oould 
•be  an  account  stated  under  any  olroumatanoes. 

The  law  of  account  stated  does  not  apply  to  tye 
-fltatement  by  officers  of  the  government  of  the  in- 
debtedness of  a  railroad  to  the  United  States.  Cen- 
tral Paa  R.  Go.  v.  United  States,  24  Ct.  CL  145. 

An  account  stated  grows  out  of  oommerclal 
transactions  being  the  rendition  of  a  running  ac- 
•eount  by  one  party  to  the  other,  and  hto  acceptance 
or  acquiescence  in  its  accuracy  and  amount.  It  to 
therefore  in  legal  effect  but  the  liquidation  of 
fractional  items  into  a  single  amount  by  the  agree- 
ment of  tiie  parties  express  or  Implied.  In  the  offi- 
-oial  reports  of  an  accounting  officer  of  the  govern- 
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ment  there  to  no  single  element  of  aooooni  stated 
iZHd.;  Nutt  V.  United  States.  21  Ot.  GL  66. 

AgruimmX  mtcit  he  rsooAedL 

Where  two  partners  meet  and  agree  as  to  some 
Items  of  an  account  and  disagree  as  to  otben  and 
the  disputed  items  are  put  down  by  clerks  in  their 
employ  with  the  agreed  items  just  as  they  were 
olauned  and  left  undecided,  that  to  not  an  aecooiit 
stated.  Befalll  v.  MoTaue,  lU  Pa.  627, 60  Am.  Bepi 
84L 

A  parol  statement  of  aooounts  between  potsons 
without  arriving  at  a  balance  to  not  binding  as  an 
aooount  stated.    Bouslog  v.  Garrett,  80  Ind.  888L 

Where  a  factor  rendered  an  account  of  sales  and 
the  consignor  caUed  on  him  for  a  more  detailed 
statement  of  the  transaction  and  paid  aomethiog 
on  account  upon  receiving  a  promise  of  sooh  fur- 
ther statement  which  he  wrote  for  from  time  to 
time  but  never  received,  there  was  no  aooount 
stated.    Oarpenter  v.  Nickerson,  7  Daly,  4M. 

A  statement  of  an  aooount  showing  the  acoomit 
of  an  Individual  partner  with  the  firm  will  not  en- 
able him  to  sue  at  law  if  there  to  nothing  showing 
the  amount  the  other  partners  owe  him.  Forgu- 
son  V.  Wright,  61  Pa.  268. 

Where  a  member  of  a  banking  company  wrota 
the  management  that  hto  aooonnt  had  not  been  deb- 
ited with  the  amount  of  certain  oaUs  on  hto  stook 
and  that  he  **thought**  he  owed  a  certain  sma  which 
they  would  please  oharge  to  hto  aooonnt,  to  whioh 
no  reply  was  made,  there  was  no  evidence  of  an  ao- 
oount stated.    Hughes  V.  Thorpe,  5  Hees.  4k  W.  66L 

Where  after  a  oontraot  of  sale  of  certain  slocks 
the  title  failed  and  it  was  then  agreed  that  a  cer- 
tain portion  of  the  purchase  money  should  be  paid 
and  the  remainder  stand  to  pay  the  expenses  of 
making  good  the  title  the  amount  of  which  was  to 
be  ascertained  by  the  arbitrators.  It  was  held  that 
prior  to  the  ascertainment  of  the  expense  of  per- 
fecting title,  there  was  nothing  whioh  oould  sup- 
port an  action  on  an  aooount  stated.  Baker  v. 
Heard,  5  Bzch.  969, 20  L.  J.  Bxch.  444. 

Where  the  acceptor  of  a  bill  on  being  asked  for 
payment  stated  that  the  UU  had  been  altered  as  to 
the  place  of  payment,  that  he  had  been  prepared  to 
pay  the  amount,  and  that  the  money  might  be  had 
by  calling  at  hto  house,  there  to  no  such  acknowl- 
edgment of  a  subsisting  debt  as  to  constitute  an  ac- 
count stated.  Galvert  v.  Baker,  4  Mees.  9t  W.  417, 1 
Horn  4^  H.  404, 7  Dowl.  P.  a  17, 2  Jur.  1020. 

Wherethelndorserofabill  of  exchange  stated 
to  the  holder  that  he  thought  It  would  not  be  paid 
at  maturity,  but  that  he  would  send  money  In  part 
payment  of  it  at  a  future  day,  there  was  no  evi- 
dence of  an  account  stated,  since  at  the  time  the 
promise  was  made  there  was  nothing  to  show  that 
there  was  a  debt  then  due.  Burgh  v.  liegge,  5 
Mees.  4k  W.  418, 8  Jur«  628;  Bird  v.  Legge,  7  DowL 
P.  a  814. 

That  the  amount  to  to  be  paid  at  some  time  In  the 
future  wOl  not  prevent  the  account  from  becoming 
an  aooount  stated,  if  a  balance  to  struck  and  ad- 
mitted to  be  correct.  Baird  v.  Crank,  96  CaL  286; 
Tuggle  V.  Mmor,  76  CaL  91 

Want  of  consent. 
Balancing  an  aooount  in  a  peraon*8  own  books 
and  carrsring  the  tMlance  forward  does  not  consti- 
tute an  aooonnt  stated  where  there  to  no  evidenoe 
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flcient  to  sustain  such  alleffations  is  a  ques- 
tion of  fact  for  the  Jury.  When  there  is  no 
evidence  tending  to  sustain  the  plaintiff's 
cause  of  action,  it  is  the  duty  of  the  court  to 
grant  the  nonsuit,  and  withdraw  the  case 
from  the  jury."  See  also  Herbert  v.  Dufur, 
23  Or.  467.    Shattuck,  J.,  in  Tippin  v.  Ward, 


5  Or.  458,  says:  "A  case  should  be  sub- 
mitted to  the  jury,  unless  there  is  an  entire 
lack  of  evidence  tending  to  maintain  the  is- 
sues on  behalf  of  the  plaintiff,  or  unless, 
upon  the  whole  case  made  by  the  plaintiff 
himself,  it  appears  beyond  doubt  that  the 
plaintiff  has  no  right  to  recover."    Southioell 


that  It  was  done  with  the  ooneeDt  of  the  other 
party.    Koetrand  v.  Ditmas,  1?7  N.  Y.  866. 

BalanciDir  an  account  on  oue*8  own  books  done 
without  the  conseDt  of  the  other  party,  is  not  a 
stated  account  In  law.  Loventbal  v.  Morris  (Ala.j 
May  22, 1894. 

But  the  assent  may  he  implied.    Hendy  v.  March« 

7SCaL666. 

Bef  ueal  to  pay. 

Where  one  Item  of  the  account  is  objected  to  and 
all  future  dealinffs  between  the  parties  and  the 
final  statement  are  made  with  tbe  understandiDfr 
that  that  Item  remains  open  and  unsettled,  tbere  is 
no  account  stated  in  regard  to  it.  Dudley  v. 
Oeaugra  Iron  CkK  18  Ohio  St.  168. 

A  statement  of  a  claim  for  damages  because  of 
an  aUefred  breach  of  contract  to  sell  and  deliver  a 
certain  kind  of  material  which  the  seller  claims  to 
have  ful ailed  does  not  by  retention  become  an  ac- 
count stated.  Fraley  v.  Bispham,  10  Pa.  820, 61  Aol 
Dec.  480. 

There  can  be  no  account  stated  if  the  debtor  at 
all  times  disputes  the  amount  of  the  daloL  Hall 
V.  Morrison,  8  Bosw.  620. 

If  the  debtor  dissents  from  the  twiance  found, 
there  is  no  account  stated.  Gape  Qirardeau  &  8. 
L.  R.  Co.  V.  Kimmel,  68  Mo.  88. 

Where  defendant  Insisted  that  nothing  was  due 
from  him  and  it  was  agreed  that  the  balance  might 
be  ascertained  by  referees,  which  was  never  done, 
there  was  no  account  stated.  Belnbardt  v.  Bines, 
61  Miss.  844. 

The  refusal  upon  receiving  an  account  to  pay  it, 
olatmlng  an  offset  coupled  with  a  subsequent  pay- 
ment into  court  of  a  portion  of  the  amount  chilmed 
in  the  account  does  not  make  an  account  stated  as 
to  the  whole  of  the  demand.  Kennedy  v.  Withers, 
8  Barn.  A  Ad.  767. 

But  the  repudiation  of  the  debt  before  any  state- 
ment Is  rendered  is  not  conclusive  that  the  reten- 
tion of  an  account  subsequently  rendered  has  not 
ripened  into  an  account  stated.  Putnam  v.  Pea- 
body.  11  N.  T.  Week.  Dig.  440. 

But  see  eontrcL^  Edwards  v.  floefBnghoff,  88  Fed. 
Rep.  686,  infra,  under  Bffect  of  objection  to  ren- 
dered account. 

Offer  to  pay  less  than  claim. 

An  offer  to  pay  a  sum  less  than  tbe  sum  claimed, 
if  not  accepted,  cannot  be  used  to  prove  an  account 
stated  for  the  larger  sum  claimed.  Atkinson  v. 
Woodall,  81  L.  J.  M.  G.  174. 

Where  upon  demand  by  an  outgoing  tenant  for 
£40  to  pay  for  growing  crops,  the  incoming  tenant 
offered  to  pay  £17,  this  was  hold  to  be  no  account 
stated.  Wayman  v.  Hilliard,  7  Bing.  lOi,  4  Moore 
A  P.  720. 

Gompulslon. 

An  admission  to  assignees  in  bankruptcy  of  hav- 
ing received  a  sum  from  the  bankrupt  at  a  certain 
time,  made  under  a  compulsory  examination,  is 
not  an  account  stated.  Tucker  v.  Barrow,  7  Barn. 
A  C.  623, 1  Mann.  &  R.  618,  Moody  ft  M.  189,  8  Gar.  ft 
P.  86, 89. 

A  receipt  signed  by  the  captain  of  a  vessel  upon 
receiving  from  the  consignees  of  a  payment  of 
freight  less  certain  tonnage  dues  which  he  claimed 
the  charterers  must  pay  but  which  the  consignees 
refused  to  pay,  but  which  must  be  paid  before  the 
vessel  could  be  cleared  from  the  port,  will  not  con- 
stitute an  account  stated  as  against  the  charterer. 
Bmith  V.  Drew,  10  Ben.  6U 
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Obtaining  acquiescence  in  the  rendered  account 
by  threatening  to  sell  certain  property  which  the 
creditor  has  in  pledge  from  the  debtor  will  not 
make  the  account  an  account  stated  since  the  ac- 
quiescence is  not  voluntary.  Stenton  v.  Jerome, 
64N.  Y.480. 

Tbere  is  no  account  stated  where  upon  presenta- 
tion of  a  claim  the  debtor  expresses  surprise  at  the 
amount  and  declares  that  it  belongs  to  another 
person  and  after  suggesting  possible  defenses 
promised  to  pay  to  avoid  trouble.  Stephens  v. 
Ayers,  67  Hun,  61. 

Gondltlonal  promise.1 

The  assent,  whether  express  or  Implied,  must-  not 
be  qualified  by  any  condition  or  contingency  which 
relieves  it  from  the  character  of  a  promise  to  pay 
the  amount.  Where  parties  act  together  and  re- 
duce an  account  to  a  balance  by  agreement,  such 
balance  may  amount  to  an  account  stated,  although 
there  may  exist  some  outstanding  Independent 
claim  which  one  of  the  parties  at  the  time  sisrnlfles 
his  intention  to  produce  as  an  offset  against  the 
balance,  or  as  a  demand  in  addition  to  tbe  balance 
so  agreed  upon.  But  this  can  be  so  only  when  such 
unconsidered  demand  is  an  independent  matter, 
having  no  connection  with  or  relation  to  the  sub- 
ject-matter, the  items  of  which  are  resolved  into  a 
su  m  certain  by  tbe  agreement  of  the  parties.  State 
V.  Hartman  Steel  Go.  61  N.  J.  L.  446. 

A  qualified  acknowledgment  Is  not  sulficient. 
Evans  v.  Verity,  Ryan  ft  M.  289. 

An  acknowledgment  by  trustees  for  the  separate 
use  of  a  wife,  that  they  have  money  which  they 
hold  to  her  separate  use,  but  which  they  refuse  to 
pay  over  without  her  separate  receipt,  does  not 
constitute  an  account  stated  which  would  support 
an  action  by  husband  and  wife  for  the  money. 
Bond  V.  Nurse,  16  L.  J.  Q.  B.  196.  L.  R.  10  Q.  B.  Div. 
244,  llJur.656. 

If  a  part  only  of  the  items  of  an  account  are 
settled  no  account  stated  will  arise  as  to  those 
items  nor  will  it  arise  on  a  promise  to  pay  one  ao- 
count  upon  an  unaccepted  condition  that  the  other 
party  shall  pay  or  allow  a  counterclaim  arising  out 
of  the  same  transactions.  State  v.  Hartman  Steel 
Go.  supra. 

Where  parties  settle  a  disputed  claim  by  striking 
a  balance  which  the  debtor  promises  to  pay  when 
able,  an  action  to  recover  the  balance  is  not  an 
action  upon  an  account  stated,  but  upon  the  prom- 
ise, and  in  order  to  recover  ability  to  pay  must  be 
shown.  Work  v.  Beaoh,  87  N.  Y.  B.  R.  647, 68  Hun, 
9,  86  N.  Y.  S.  R.  22. 

But  the  mere  fact  that  the  debtor  refused  to  pay 
the  balance  unless  an  agreement  is  made  as  to  other 
transactions  between  the  parties  will  not  prevent 
the  account  as  to  which  the  balance  is  struck  from 
being  an  accoant  stated.  White  v.  Whiting,  8 
Daly,  28. 

Objection  to  some  Items. 

That  one  item  is  disputed  will  not  prevent  the 
amount  of  the  others  from  becoming  an  account 
stated.    Muiford  v.  Gaesar,  68  Mo.  A  pp.  288. 

Tbe  objection  to  some  only  of  the  items  in  the 
account  will  admit  the  others  to  be  correct.  Joseph 
V.  South wark  Foundry  ft  Mach.  Go.  90  AJa.  47;  Burns 
V.  Gampbell,  71  Ala.  286;  Tuggie  v.  Minor,  70  Gal.  96. 

The  acknowledgment  of  one  part  of  the  amount 
will  be  an  account  stated.    Allen  v.  Cook,  2  DowL 
ftG.64Qb 
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T.  Beetleif,  5  Or.  458,  and  Orant  y.  Baker,  12 
Or.  881.  The  doctrine  now  cBtablished  by 
precedents  has  come  to  this:  The  court  is 
the  exclusive  judge  of  the  competency  of 
evidence  ofifered  to  prove  a  fact  under  the  is- 
sues. If  competent,  and  its  tendency,  how- 
ever slight,  is  to  prove  such  fact,  the  Jury 


ought  to  have  it,  as  they  are  the  ezctnsiYia 
judges  of  its  sufficiency.  Hence  a  total  fail- 
ure of  competent  proof  of  some  material  alle- 
gation of  the  complaint  will  entitle  the  cotirt 
to  withdraw  the  caoe  from  the  jury,  and  ximiil 
a  nonsuit  on  motion  of  defendant.  Orami  ▼. 
Baker,  tupra. 


But  in  a  New  Jerwy  esse  it  was  said  that  the  no- 
tion that  there  oan  be  an  account  stated  of  certain 
Items  of  an  account  while  other  items  of  the  same 
accoiiot  are  questioned  and  left  open  for  further 
adjustment  and  litigation,  cannot  be  supported  by 
any  rational  view  of  the  nature  of  an  account  stat- 
ed. It  confounds  every  admission  with  an  account 
stated.   Btatev.  HartmanSteelCaftlN.  J.  L.4I0. 

Arbitration  or  court  proceedings. 

Where  there  is  a  regular  submission  to  arbitrat- 
ors their  award  is  not  an  account  stated.  Bates  v. 
Townley,  8  Bzoh.  UB,  10  L.  J.  Bzch.  800, 12  Jur.  OOQL 

Proof  of  an  award  and  an  admission  of  the 
amount  due  will  sustain  a  count  upon  an  account 
stated.    Busohman  v.  Morlinir,  80  Md.  884. 

An  account  stated  cannot  be  based  on  an  ap- 
praisal where  it  does  not  appear  that  both  parties 
mutually  agree  on  the  appraisers  or  recognise 
them  as  authorized  to  bind  them  by  their  action. 
Chicago  ft  a  8.  B.  Go.  V.  Peters,  46  Mich.  688. 

A  statement  of  account  produced  before  arbl* 
trators  who  have  been  appointed  by  the  parties  to 
settle  the  accounts  between  them,  which  is  shown 
to  have  been  gone  over  by  the  parties  without  ob- 
jection except  as  to  one  item,  may  go  to  the  Jury 
as  evidence  of  a  stated  account  Tarns  v.  Lewis,  48 
Pa.  408. 

Where  a  bankrupt  and  his  creditor  attended  be- 
fore the  commissioners,  and  the  bankrupt  objected 
to  some  of  the  items  on  the  creditor's  account,  and 
the  commissioners  checked  off  those  which  they 
allowed,  to  which  the  bankrupt  made  no  objection, 
it  was  held  that  his  conduct  was  evidence  that  he 
admitted  the  balance  found  by  them  to  be  due. 
Jarrett  v.  Leonard,  8  Maule  ft  8. 880, 8  Rose,  Bankr. 
Cas.  888. 

Where  matters  of  dispute  are  submitted  to  arbi- 
tration, but  not  on  bond,  and  the  arbitrators  make 
an  award,  the  transaction  will  amount  to  a  state- 
ment of  an  account  between  the  parties.  Keen  v. 
Batshore,  1  Bsp.  104. 

A  statement  of  aooount  contained  in  an  answer 
lo  a  bill  in  equity  fUed  in  another  court  which  was 
dismissed  is  not  an  account  stated  and  if  the  state- 
ment thus  made  is  afterward  accepted  as  correct  it 
will  not  oust  the  Jurisdiction  of  equity  to  compel 
the  rendition  of  account.   Adam's  App.  118  Pa.  440. 

Mistake. 

There  is  no  account  stated  if  It  is  rendered  under 
a  mistake  or  misapprehension.  Polhemus  v.  Hei- 
nan,  60  Gal.  488. 

If  the  acknowledgment  is  procured  by  misrepre- 
sentation there  is  no  account  stated.  Upton  v. 
Bedlow.  4  Daly,  818. 

A  promise  by  the  executors  to  pay  a  debt  of  tes- 
tator's which  they  erroneously  supposed  to  be  due 
wlU  not  constitute  an  account  stated.  Ghough  v. 
Flndon,  7  Bxch.  48, 81  L.  J.  Bxofa.  68. 

In  Kinney  v.  Heatley,  18  Or.  86,  it  was  held  ttlat 
the  retention  by  a  shipper  of  canned  llsh  on  the 
Pacific  coast  to  England  should  not  be  bound  as 
upon  an  account  stated  by  retaining  accounts  In 
whi<di  he  was  charged  with  bad  condition  of  the 
llsh  upon  its  arrival  at  its  destination,  when  the  bad 
condition  was  caused  by  a  peculiar  stress  of 
weather  and  the  heat  of  the  rest  of  the  cargo,  of 
which  facts  he  did  not  learn  until  some  time  after 
he  had  received  and  acquiesced  in  the  account. 

Bxceptlon  of  errors. 
The  expression,  ^errors  axoepted,**  does  not  pre- 
87  L.  R.  A. 


vent  It  being  an  account  stated.   Johnson  v.  CnrtlBw 
8  Bro.  Ch.  880. 

The  placing  upon  the  statement  of  the  words 
''errors  and  omisBions  excepted,*'  will  not  preveot 
the  account  flrom  becoming  stated.  FlelsoliDer  v. 
Kubli,  80  Or.  888. 

The  insertion  of  the  statement  that  erron  and 
omissions  are  excepted  Is  immateriaL  Bmnger  v. 
Chevalier,  0  OaL  868L 

Placing  the  letters  B.  and  O.  S.,  meaning  enoia 
and  omissions  excepted,  on  the  account  rendered 
does  not  prevent  its  becoming  an  aocoant  stated 
by  its  retention  for  the  proper  length  of  time. 
Kent  V.  Highleyman,  88  Mo.  App.  Sli. 

Effect  upon  person  rendering. 

It  is  sometimes  held  that  if  the  bill  as  presented 
Is  not  accepted  it  Is  no  more  lilDding  on  the  one 
presenting  it  than  on  the  otlier  party. 

Thus  presenting  a  bill  in  which  a  gross  anm  k 
charged  for  services  which  is  not  acquiesced  In  any 
further  than  Is  shown  by  the  fact  that  it  is  not  ob- 
jected to  will  not  makean  accountstated  which  will 
preclude  the  recovery  of  a  greater  amount  for  the 
services  if  they  are  shown  to  be  worth  more.  Wil- 
liams V.  Olenny,  16  N.  Y.  880;  Stryker  v.  Oaasidy,  IB 
N.  Y.  60,  88  Am.  Bep.  868;  Rronson  v.  HoflTnian.  7 
Hun,  076;  Harrison  v.  Ayers,  18  Hun,  888. 

A  mere  rendition  of  a  bill  for  servioes  will  not 
preclude  a  recovery  of  a  larger  amount  than  Is 
claimed  in  the  bill.  Nauman  v.  Zoerhlaut,  81  Wis. 
466. 

The  conclusiveness  of  the  account  does  not  ap- 
ply against  the  one  rendering  It.  Thus  where  one 
tenant  in  common  rendered  an  account  to  the 
other  and  paid  the  amount  shown  to  be  due,  it  was 
held  on  the  subsequent  accountings  he  could  ahow 
overpaymenL    8chettier  v.  Smith,  8  Jones  ft  8. 17. 

But  in  other  cases  it  seems  to  be  held  that  the 
mere  rendition  of  a  bUl  is  conclusive  apon  the  one 
rendering  it. 

Thus  where  an  agent  for  certain  real  estate  left 
wonl  at  the  bank  where  he  was  In  the  habit  of  leav- 
ing money  due  his  prindpal  that  he  would  pay  in 
£10  upon  the  prindpal's  giving  him  a  receipt  for 
£87,  expended  for  repairs  on  the  estate,  which  was 
never  Riven,  it  was  held  that  the  agent  had  stated 
an  account  against  himself,  which  he  ooold  not  dis- 
pute upon  being  sued  for  the  £10.  Boper  v.  Hol- 
land, 8  Ad.  ft  El.  60,  4  Nev.  ft  M.  886, 1  Hurlst.  ft  W. 
167. 

So  where  a  person  who  negotiates  a  sale  of  land 
presents  a  bill  for  his  services  he  cannot  after- 
wards recover  more  than  the  amount  so  claimed. 
Daniels  v.  Wllber,  60  HI.  686. 

A  painter  who  undertakes  to  superintend  the 
painting  of  the  house  of  another  gratuitously,  and 
who  after  the  work  is  finished  sends  in  the  bHI  for 
tbe  cost,  payment  of  which  is  refused,  cannot  af- 
terward recover  a  larger  amount  for  his  time. 
Ayland  v:  Bice,  88  La.  Ann.  76w 

But  In  that  case  the  ruling  was  placed  upon  the 
ground  that  there  had  never  been  any  agreement 
to  pay  for  his  time  and  consequently  tiiere  was 
nothing  upon  which  to  base  a  reooverj. 


Character  of  aoecurU 

Number  of  items. 

If  the  charges  are  all  on  one  side  It  Is  snflloient  if 

there  is  an  acknowledgment  or  admlsskMi  express 

or  impUed  of  a  certain  sum  due,  and  there  may  be 

a  stated  account  of  the  olatans  of  one  penon  ooly,. 


IMS. 
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The  question  now  recnn,  Was  it  competent 
for  the  plaintiff  to  prove,  under  his  declara- 
tion upon  an  account  stated,  the  facts  set 
forth  in  his  bill  of  exceptions?  Or,  in  other 
words,  was  the  evidence  introduced  compe- 
tent to  support  his  cause  of  action  as  stated? 
This  involves  an  examination  of  the  question 


as  to  whether  the  facts  of  the  case,  giving 
them  the  full  force  claimed  by  plaintiff, 
constitute  an  account  stated.  The  prior  lia- 
bility of  the  defendants  to  plaintiff  was  upon 
contract,  and  for  breach  thereof.  The  de- 
fendants had  failed  to  construct  certain  fenc- 
ing which  they  had  agreed  to  make,  for  whidr 


•Itbouffh  tlw  other  may  have  oonnter^demands 
wb ioh  are  not  dedaoted.    Ware  v.  Manning,  86  Ala. 


There  may  be  an  aooonnt  stated  although  the 
items  are  only  on  one  side  of  the  account.  Styart 
V.  Rowland,  1  Show.  216;  Kook  v.  Bonltz,  4  Daly,  117. 

An  aooount  may  be  stated  when  there  to  only  one 
item.    Higbmore  v.  Pdmront,  6  Maule  ft  6. 6S. 

There  need  not  be  Items  on  both  sides  of  the  ao- 
oount. It  to  sufficient  If  there  to  one  Item  on  one 
aide  only  and  a  bW  rendered  and  retained  without 
objection.   Oobb  v.  Arundell,  26  Wis.  66& 

Character  of  debt. 

There  can  be  no  statement  of  account  which  wfll 
sustain  assumpsit  of  the  balance  due  on  a  specialty 
contract.    Ollson  v.  Stewart,  7  Watts,  100. 

The  statement  of  the  amount  due  on  a  mortgage 
will  not  support  an  action  upon  an  account  stated. 
Middleditch  ▼.  Ellis,  2  Bxch.  flSBL 

But  In  Massachusetts  it  was  held  that  where  two 
persons  draw  out  an  account  of  the  sums  due  from 
each  to  the  other,  and  on  the  same  paper  execute 
an  instrument  under  seal  with  a  penalty  agreeing 
thnt  the  paper  contained  every  ctolm  which  either 
bad  against  the  other,  and  that  when  the  account 
should  be  balanced  all  the  securities  against  each 
other  should  be  canceled,  the  agreement  would 
support  an  action  on  an  ingimul  eomputasfenL 
Hoy  t  V.  Wilkinson,  10  Pick.  81. 

A  claim  which  to  absolutely  void  by  reason  of  il- 
legality or  immorality  in  the  consideration  cannot 
be  relied  on  in  support  of  a  count  upon  an  account 
stated.  Kennedy  v.  Brown,  18  C.  B.  N.  8. 677, 82  L. 
J.  C.  P.  187, 0  Jnr.  N.  &  110, 7  L.  T.  N.  S.  696, 11  Week. 
Bep.284. 

The  binding  effect  of  a  statement  of  account  will 
not  be  defeated  by  the  fact  thai  there  were  Items 
Included  which  could  not  have  been  recovered  at 
law.    Dawson  v.  Bemnant,  6  Bip.  24. 

To  circumvent  statute. 

There  may  be  an  account  stated  between  a  ven* 
dor  and  vendee  of  land.  Nefl  v.  Wooding,  88  Va. 
482. 

Where  after  the  making  of  a  contract  to  pur- 
chase real  estate  the  seller  presented  to  the  buyer 
a  statement  of  the  amount  due,  on  which  he  wrote 
an  aclcnowledgment  that  the  account  was  correct. 
It  was  held  to  constitute  an  account  stated.  Yates 
V.  Gardiner,  20  L.  J.  Bxch.  827. 

The  purchase  price  of  land  of  which  possession 
has  been  given  \inder  a  contract  void  under  the 
statute  of  frauds  may  be  recovered  under  an  ac- 
count stated,  made  by  the  parties  after  possession 
was  taken.  Oocking  v.  Ward,  1 C.  B.  858,  15  L.  J. 
C.  P.  246. 

A  binding  promise  to  pay  the  debt  of  a  third  i^er- 
■on  which  to  fixed  at  a  definite  amount  will  sup- 
port a  count  for  an  account  stated.  Morse  v.  Al- 
len, 44  N.  H.  88. 

An  admission  of  a  claim  upon  a  promise  to  pay 
the  debt  of  another,  void  under  the  statute  of 
frauds,  will  not  bind  the  persons  making  the  ad- 
mlsedon  on  an  account  stated.  French  v.  French,  2 
Mann,  ft  G.  644,8  Scott,  N.  B.  121, 6  Jur.  410. 

A  promise  to  pay  a  liability  which  has  become 
due  to  pay  the  debt  of  another,  but  which  to  not 
enforceable  under  the  statute  of  frauds,is  not  suffi- 
cient to  constitute  an  account  stated.  Wilson  v. 
Marshall,  14  Week.  Bep.  690, 2  Ir.  C.  L.  Bep.  856. 

An  account  cannot  be  stated  so  as  to  take  out  of 
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the  statute  of  frauds  a  case  by  which  one  person* 
agrees  to  rent  the  farm  of  another  for  fourteen 
years  and  take  the  crops  then  growing  thereon  and 
pay  the  value  thereof,  if  the  statement  of  the 
amount  to  be  paid  to  attempted  before  the  crops 
are  cut.  Falmouth  v.  Thomas,  1  Gromp.  ft  M.  80, 
8Tyrw.  26.' 

When  mortgagor  and  mortgagee  meet  at  a  law- 
yer's office  and  have  him  make  an  estimate  of  the 
amount  due  on  a  mortgage,  which  he  does,  and 
agree  to  the  amount  as  stated,  it  will  become  an 
account  stated.    Killons  v.  Stephens,  66  Wis.  67L 

Where  a  tenant  admitted  that  a  certain  amount 
of  rent  was  due,  it  was  held  to  sustain  an  action  for 
account  stated,  although  it  appeared  that  he  held 
under  a  written  instrument  which  was  not  pro- 
duced or  accounted  for.  Arthur  v.  Dartoh,  9  Jur. 
118. 

If  a  suit  for  attorney's  services  f alto  because  not 
presented  as  required  by  statute,  there  can  be  no  r^ 
covery  upon  an  account  stated.  Brooks  v.  Bookett, 
0  Q.  B.  847, 16  L.  J.  Q.  B.  178, 11  Jur.  284;  Scaddlng 
V.  Eyles,  9  Q.  B.  858, 15  L.  J.  Q.  B.  864, 10  Jur. 945. 

Where  a  bill  for  attomeyls  charges  was  not  de- 
livered as  required  by  statute,  it  was  held  that  the 
admission  of  the  amount  claimed  in  a  proceeding 
before  bankruptcy  commlssionen  was  not  suffi- 
cient to  constitute  an  account  stated.  Bicke  v. 
Nokes,  4  Moore  ft  S.  586, 1  Moody  ft  B.  859. 

In  Asbby  v.  Ashby,  8  Moore  ft  P.  186,  where  a 
promissory  note  was  not  valid  because  not  on 
paper  properly  stamped,  it  was  held  that  since  de- 
fendant had  acknowledged  that  he  owed  the 
amount,  although  there  was  no  reference  to  the 
note  and  the  acknowledgment  was  made  to  a  third 
person,  the  action  could  be  maintained  on  an  ac- 
count stated. 

Admitting  that  a  certain  amount  to  due  and  prom- 
ising to  pay  in  installments  and  giving  a  writing 
containing  the  promise,  to  an  account  stated  and 
may  support  an  action  as  such,  although  the  writ- 
ing to  void  as  not  containing  a  stamp.  Singleton  v. 
Barrett,  2  Cromp.  ft  J.  868. 

Who  may  tiate  oecoimts. 
In  Pratt  v.  Weyman,  1  McGord,  Bq.  156,  in  which 
the  question  of  the  conclusiveness  of  the  statement 
of  the  account  was  determined,  the  court  intimated 
that  the  character  of  the  parties  who  state  the  ac- 
count may  be  material  in  determining  its  binding 
effect. 

Married  woman. 

A  married  woman  cannot  state  an  account.  John- 
son V.  Lucas,  1  EL  ft  BL6W,  28  L.  J.Q.  B.  174, 17 
Jur.  1066. 

An  account  cannot  be  stated  by  husband  and 
wife  on  one  side  with  another  person-  unless  it  to  in 
regard  to  a  matter  in  which  the  wife  to  interested. 
Ibid. 

Tllere  can  be  no  account  stated  between  husband 
and  wife.  Southwlck  v.  Southwick,  1  Sweeny,  47, 
affirmed,  48  N.  Y.  6ia 

Infant. 

An  infant  cannot  bind  himself  by  stating  an  ao* 
oounL  Trueman  v.  Hurst,  I  T.  B.  40;  fiartlett  v. 
Emery,  Id.  42,  note. 

An  account  stated  by  an  infant  to  not  evidence 
even  of  the  fact  that  he  was  supplied  with  the 
goods  mentioned  in  it.  Ingledew  v.  Douglas,  2  Star- 
kle,88L 

The  statement  of  an  account  by  an  infant  to  void- 
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failure  they  became  liable  in  damafres.  This, 
be  it  UDderstood,  was  the  nature  of  defend- 
ants* prior  liability  to  plaintiff.  Now,  it  is 
claimed  that  there  was  an  account  statrd 
about  July  1,  1889,  of  the  differences  existing 
between  plaintiff  and  defendants,  and  that 
defendants   undertook  and    agreed   to   pay 


plaintiff  an  ascertained  balance  of  #300, — the 
amount  which  plaintiff  had  paid  to  Mays 
for  constructing  said  fencing.  This  ia  the 
foundation  of  the  present  action.  **  When  two 
persons,  having  had  monetary  transactions 
together,  close  the  account  by  tLgieeing  to 
the  balance  appearing  to  be  du«  from  one  of 


able  merely.   Williams  ▼.  Moor,  11  Mees.  A;*  W.  SQA, 
8  DowL  N.  B.  OKi.  18  L.  J.  Ezch.  263,  7  Jur.  817. 

Illiterate  or  infirm  person. 

An  illiterate  person  will  not  be  bound  bj  an  ac- 
count of  tbe  terms  of  which  he  bad  no  knowledge. 
Ouenivet  v.  Perret,  18  La.  Ann.  856. 

If  one  bus  health  to  understand  all  the  material 
facts  which  appear  on  the  Jace  of  an  account  and 
does  understand  them,  the  state  of  his  health 
physically  is  sufficient  for  the  occasion.  Wilson  v. 
Frisbie,  67  Ga.  209. 

Banker  and  depositor. 

There  may  be  an  account  stated  between  banker 
and  customer.  Manhattan  County  v.  Lydig,  4 
Johns.  377, 4  Am.  Dec.  280:  Hutchinson  ▼.  Market 
Bank  of  Troy,  48  Barb.  802. 

In  Willis  V.  Jernegan,  2  Atk.  252,  the  account  be- 
tween banker  and  customer  is  referred  to  as  a 
stated  account. 

In  Williamson  t.  Williamson,  L.  R.  7  Bq.  5ISL  tbe 
balance  in  a  bank  pass-book  was  treated  as  an  ac- 
count stated. 

In  Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117  U.  8. 
W,  29  L.  ed.  811,  which  was  an  action  by  a  bank  de- 
positor to  recover  the  amount  which  the  bank  had 
paid  out  on  forged  checks,  tbe  court  says  it  is  a  suit 
by  the  depositor  in  effect  to  falsify  a  stated  account 
to  tbe  injury  of  the  bank.  But  the  caee  is  not  de- 
cided on  the  principle  of  account  stated,  but  upon 
that  of  estoppel  and  the  general  rules  governing 
the  relations  of  bank  and  depositor. 

In  Weisser  v.  Denlson,  10  N.  Y.  78.  61  Am.  Dec. 
781,  where  the  question  of  the  conclusiveness  of  tbe 
writing  up  of  a  bank  pass-book  was  under  consid- 
eration, the  court  held  that  the  most  that  can  be 
claimed  is  that  tbe  writing  up  of  a  bank  pass-book 
was  a  stating  of  an  account  by  the  bank,  and  that 
the  depositor  by  retaining  the  account  after  a  rea- 
sonable time  for  its  examination  bad  elapsed  with- 
out objection  must  be  deemed  to  have  acquiesced 
in  it  and  admitted  It  to  be  correct  and  so  equHlly 
bound  by  it  as  by  a  stated  account.  And  a  similar 
ruling  was  made  in  Welsh  v.  German  American 
Bank.  T6  N.  T.  426, 29  Am.  Hep.  175;  Frank  v.  Chem- 
ical Nat.  Bank,  84  N.  Y.  213, 38  Am.  Rep.  501. 

In  National  Board  of  Marine  Crnderwriters  v. 
National  Bank  of  the  Republic,  9  Misc.  CG2,  it  was 
held  that  tbe  doctrine  of  account  stated  did  not  ap- 
ply to  accounts  rendered  by  a  btink  to  Its  customer 
BO  as  concluded  him  as  to  the  fuel  that  checks  were 
paid  to  the  right  person. 

Tha  account  stated  by  a  bank  to  its  depositor 
places  upon  him  tbe  burden  of  showing  fraud  or 
mistake  in  order  to  enable  him  to  dispute  tbe  bal- 
ance shown  by  it.  Shipmao  v.  Bank  of  the  State 
of  New  York,  12  L.  R.  A.  791, 126  N.  Y.  320. 

The  balancing  of  a  bank  pass-book  and  retention 
and  cancelling  of  the  checks  is  a  eettiement  of  tbe 
account.    Peddlcord  v.  Connard,  85  111.  102. 

Entries  in  a  bank  pass-book  do  not  constitute  an 
account  stated  If  the  depositor  within  a  rcHSonable 
time  after  they  are  made  makes  objections  to  them. 
Schneider  v.  Irving  Bank,  1  Daly,  500. 

Writing  up  a  banker^s  pass-book  and  its  reten- 
tion without  objection  make  it  an  account  stated. 
Clark  V.  Mechanics  Nat.  Bank,  11  DaJy,  239, 15  N.  Y. 
Week.  Dig.  605. 

But  the  doctrine  of  retention  merely  of  an  ac- 
count rendered  has  not  been  applied  with  its  full 
effect  to  accounts  between  bank  and  depositor. 
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An  acoonat  between  banker  and  customer,  al- 
though balanced  monthly,  which  is  carried  oo  for 
a  period  of  years,  oonstJtutes  together  a  running 
account  and  is  in  effect  but  one  transactioo.  Pick- 
ett V.  Merchants  Nat.  Bank.  82  Ark.  34d. 

In  Ex  parte  Bandleson,  2  Deacon  &  Cb.  684,  ft  was 
held  that  a  banker*s  pass-book  In  which  the  entries 
were  only  on  one  side,  could  not  be  held  to  tw  a 
stated  account  merely  because  tbe  customer  had 
assented  to  them. 

Acquiescence  in  bank»r*s  balances  does  nos 
amount  to  a  settlement  of  account.  Moese  v.  Salt. 
82  Beav.  288:  Clancarty  v.  Latouche.  1  Ball  &  a  428. 

On  tbe  other  side,  it  has  been  held  that  balances 
of  accounts  on  a  banker^s  ledger,  which  are  copied 
on  the  customer's  peas-book  every  month  and  not 
objected  to,  will  be  regarded  as  account  stated. 
Marye  v.  Strouse,  6  Sawy.  204, 5  Fed.  Rep.  483w 

Omitting  to  object  to  the  state  of  the  aooount 
shown  in  tbe  bank  pass-book  for  six  years  ia  such 
an  unreasonable  delay  that  the  matter  cannot  be 
submitted  to  tbe  Jury  as  to  whether  it  is  accounted 
for.  Hutchinson  v.  Market  Bank  of  Troy,  48  Baibw 
802. 

But  where  after  a  depositor  became  a  lunatic  bis 
account  continued  to  be  kept  by  his  family  and 
the  pass-book  was  balanced  as  usual,  it  was  held 
after  his  death  that  tbe  balances  could  not  be  used 
as  accounts  stated  as  against  his  administrator, 
since  there  bad  been  no  account  stated  with  ibe 
lunatic  himself  or  with  any  one  authorized  to  rep- 
resent him.    Tarbuok  v.  Bispham,  8  Mees.  &  W.  7. 

Partners. 

Partners  may  state  an  account  among  them' 
selves.  Millaudon  v.  Sylvestre,  8  La.  267:  Uenrjr 
V.  Chapman  (Tex.)  May  7, 1891;  Stevens  v.  Bars,  74 
Hun,  888;  Kingsley  v.  Melcher,  56  Hun,  547;  Lloyd 
V.  Carrier,  2  Lane.  3&1;  Powell  v.  Noye.  28  Barb  184: 
Wilde  V.  Jenkins,  4  Paige,  481,  8  L.  ed.  624;  Coch- 
rane V.  Allen,  58  N.  H.  250;  Harrison  v.  Farrington, 
40  N.  J.  Eq.  353;  Dickinson  v.  Granger.  18 Pick.  315: 
Andrews  v.  Allen,  9  Serg.  &  R  241;  Foster  v.  Allan- 
son,  2  T.  R.  479;  Moravia  v.  Levy,  Id.  483,  note: 
Clarke  v.  Glennle,  3  Starkie,  10;  Wray  v.  Milestone, 
5  Mees.  &  W.  21. 

Partners  may  state  an  accountas  to  a  branch  only 
of  tbe  partnership  transactions.  Gibson  v.  Moore, 
6N.  H.547. 

Tt  was  held  that  the  adjustment  of  partnership 
accounts  is  valid  and  a  settlement,  in  Peteet  v. 
Crawford.  51  Miss.  48. 

The  principle  of  account  stated  is  applicable  be- 
tween partners  but  tbe  making  of  a  mere  kMlnnce 
sheet  showing  tbe  state  of  the  firm^s  affairs  and 
not  purporting  to  be  a  statement  of  the  accoiini:!) 
of  the  partners  as  between  themselves  will  not 
constitute  an  account  stated.  Bambrick  v.  Slmma, 
102  Mo.  158. 

A  statement  of  accounts  between  partners  show- 
ing the  amount  of  profits  that  had  been  made  but 
which  fails  to  state  in  whose  hands  they  are  or  the 
amount  each  partner  is  entitled  to  recei\e  or 
whether  the  partners  had  received  the  capitsl  they 
had  put  in  or  had  accounted  for  funds  drawn  out, 
will  not  be  an  account  stated  which  will  enable  one 
partner  to  sue  at  law.  Bums  v.  Nottingham,  GO 
III.  681. 

Factor  and  oon8ignt>r. 

There  may  be  an  account  stated  between  a  factor 
and  his  consignor.    Smith  v.  Marvin,  27  N.  Y.  187; 
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them,  this  Is  called  an  'account  stated.'  It 
is  of  importance  from  the  fact  that  it  operates 
as  an  admission  of  liability  by  the  person 
against  whom  the  balance  appears ;  or,  in  the 
language  of  the  common  law»  'the  law  im- 
plies that  he  against  whom  the  balance  ap- 
pears has  engaged  to  pay  it  to  the  other,  and 


on  this  implied  promise  or  admission  an  ac- 
tion may  be  brought.'  1  Am.  &  Enr.  En- 
cyclop.  Law,  p.  110.  Wells,  J.,  in  Cnaee  v. 
Trafford,  116  Mass.  629,  17  Am.  Rep.  171, 
says:  *'An  account  stated  is  an  acknowl* 
edgment  of  the  existing  condition  of  liabil- 
ity between  the  parties.     From  it  the  law 


Brown  y.  Vandyke,  8  N.  J.  Eq.  79ft,  55  Am.  Doo. 
260;  Austin  v.  Bicker,  61  N.  H.  97;  Wlttowski  v. 
Harris,  6i  Fed.  Rep.  712:  Eichel  v.  Sawyer,  44  Fed. 
Rep.  845;  Dows  v.  Durfee,  10  Barb.  213;  Mertens  v. 
Nottebohma,  4  Gratt.  163. 

Broker  and  customer. 
There  may  be  an  account  stated  bet^^een  a 
broker  and  a  customer.  Lnwson  v.  Boufflass,  48 
N.  Y.  8.  R.  856;  Beach  v.  Kidder,  28  N.  Y.  8.  R.  590; 
Stenton  v.  Jerome,  54  N.  Y.  480;  Champion  y.  Jos- 
lyn,  44  N.  Y.  668. 

Attorney  and  client* 

There  may  be  an  account  stated  between  attor- 
ney and  client.  Case  y.  Hotobkias,  8  Keyes,  334,  37 
How.  Pr.  285;  Gruby  y.  Smith,  13  TIL  App.  48. 

A  reooyery  of  an  attorney's  fee  may  be  had  un- 
der a  count  for  an  account  stated  on  proof  of  the 
performance  of  the  seryices,  and  defendant's  sub- 
sequent admiaslon  to  a  third  person,  not  the  attor- 
ney's airent,  that  be  was  indebted  to  the  attorney 
in  a  specified  sum  for  the  seryiceB.  Wharton  y. 
Cain,  6U  Ala.  406. 

OfSoers. 

The  doctrine  of  acoounte  stated  is  not  generally 
applied  to  the  accounts  of  public  officers. 

But  the  doctrine  of  accounts  stated  appears  to 
haye  been  held  to  be  applicable  to  oflQoer's  ao- 
counts.  In  Milwaukee  County  Supra,  y.  Hackett,  21 
Wis.  613. 

And  in  Alabama  it  was  held  that  a  statement  of 
his  accounts  by  a  tax  collector  to  the  county  and 
its  retention  by  the  county  for  thirty-five  days, 
will  not  make  an  account  stated.  Lett  y.  Mobile 
County,  70  Ala.  60. 

Other  cases. 

A  trustee  and  cestui  que  truat  may  state  an  ac- 
count. Roper  y.  Holland,  3  Ad.  &  El.  00,  4  Ney.  & 
M.  668, 1  Hurlst.  &  W.  167;  Howard  y.  Brownhill,  28 
L.  J.  Q.  a  28, 2  C.  L.  Uep.  12S. 

An  account  may  be  stated  between  gruardlan  and 
ward.    Driggs  y.  Garretson,  25  N.  J.  Eq.  178. 

There  may  be  an  account  stated  between  land- 
lord and  tenant.    Cartledsre  y.  West,  2  Denlo,  878. 

A  landlord  and  his  agent  for  the  collection  of 
rents  may  become  bound  on  a  stated  account. 
Philips  V.  Belden,  2  Bdw.  Ch.  1,  6  L.  ed.  285. 

A  landlord  and  receiver  of  rents  may  state  an  ac- 
count.   Davison  y.  Hanslop,  T.  Kaym.  211. 

There  may  be  an  account  stated  upon  a  claim  for 
personal  services.    Baird  y.  Crank,  08  Cal.  203. 

A  statement  of  the  amount  due  for  personal  ser- 
yices may  haye  the  effect  of  an  account  stated. 
Paulsen  y.  Sehults,  85  Cal.  688. 

There  may  be  an  account  stated  for  work  and 
labor  done  (Sharkey  v.  Mansfield,  00  N.  Y.  227,  43 
Am.  Rep.  161;  Holler  y.  Apa,  48  N.  Y.  8.  R.  620;  Me- 
Farland  v.  Cutter,  1  Mont.  883;  Warner  y.  Myrick, 
16  Minn.  01):  and  for  work  done  and  materials  fur- 
nished.   Albrecht  y.  Gies,  88  Mich.  880. 

There  may  be  an  account  stated  between  insurer 
and  insured  as  to  the  amount  of  loss  under  the 
policy.    Smith  y.  Glens  Falls  Ins.  Co.  66  Barb.  666. 

There  may  be  an  account  stated  as  to  stone  de- 
livered to  a  contractor  and  a  boat  damaged  in  de- 
livering the  stone.   Towsley  y.  Denison,  46  Barb. 

4oa 

Effect  to  change  ecmtraet  or  create  dsht. 
If  a  special  oontraot  fixes  the  price  of  a  com- 
modity at  a  certain  sum,  the  seller  cannot  render 
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the  buyer  liable  for  a  greater  amount  by  render- 
ing bills  with  the  charges  at  a  greater  price  al- 
though the  buyer  does  not  make  any  objections  to 
them  on  that  ground.  Kusterer  Brewing  Co.  v. 
Fiar,  00  Mich.  100. 

A  monthly  statement  of  the  amount  due  for  get* 
ting  out  logs,  which  is  approved,  will  not  preclude 
the  one  rendering  it  from  afterwards  claiming  the 
contract  price  for  the  work  which  is  $1  per  thou- 
sand higher  than  claimed  in  the  statement.  Gal* 
linger  y.  Lake  Shore  Trafllc  Co.  67  Wis.  620. 

There  can  be  no  liability  on  an  account  stated  if 
no  liability  in  fact  exists.  The  mere  presentation 
of  a  claim  all  hough  not  objected  to  cannot  of  itself 
create  a  liability.  Austin  y.  Wilson,  83  N.  Y.  8.  R. 
503. 

Subsequent  events. 

Looking  oyer  accounts  and  then  giving  a  note 
for  a  balance  found  to  be  due,  which  states  that  if 
any  more  claims  come  in  they  may  be  deducted 
from  the  amount  of  the  note  will  make  the  bal- 
ance found  an  account  stated.  Moody  v.  Thwing, 
46  Minn.  511. 

Where  after  the  rendition  of  an  account  there 
are  payments  from  time  to  time,  the  creditor  can- 
not sue  for  the  balance  as  an  account  stated  with- 
out rendering  an  account  showing  the  amount 
claimed  to  be  due  after  deducting  the  payments. 
Loventhal  v.  Morris  (Ala.)  May  22. 1804. 

The  fact  that  the  debtor  claims  a  sum  due  him  on 
a  former  account  which  is  to  be  deducted  from 
the  balance  found  will  not  prevent  the  balance 
found  from  being  an  account  stated.  Filer  y. 
Peebles,  8  N.H.  226. 

A  proposal  to  extend  time  of  payment,  not  ac- 
cepted by  the  debtor,  together  with  a  sale  of  col- 
lateral securities,  will  not  alter  the  nature  of  the 
transaction  as  an  account  stated.  Lawson  y. 
Douglass,  43  N.  Y.  8.  B.  8S6. 

That  after  the  account  is  stated  one  of  the  par- 
ties receives  so  me  thing  of  yalue  which  ought  to  be 
credited  on  the  account  of  the  other  person,  will 
not  prevent  the  action  from  proceeding  on  the  ac- 
count stated,  but  there  may  be  a  credit  allowed  on 
the  amount  which  is  found  to  be  due.  Vinal  v. 
BurrUl,  16  Pick.  4aL 

i24stentlon  of  rendered  aeeounL 

The  retention  for  an  unreasonable  time  without 
objection  was  at  a  very  early  time  given  the  etleot 
of  a  stated  account  when  the  transactions  were  be- 
tween merchants,  and  the  doctrine  has  been  ex- 
tended in  most  Jurisdictions  so  that  at  the  present 
time  It  embraces  the  accounts  between  all  classes 
of  persons  generally. 

It  is  not  necessary  In  order  to  give  the  accounts 
the  weight  and  quality  of  stated  accounts  that 
they  should  have  been  examined  and  approyed. 
Greene  y.  Harris,  11 R.  1. 6. 

Courts  of  equity  in  adjusting  mutual  dealings 
between  merchants  established  the  rule  that  the 
rendition  of  an  account  and  its  retention  by  the 
party  to  whom  sent,  without  objection  within  a 
reasonable  time,  should  haye  the  force  and  eflTect  of 
a  stated  account,  and  be  presumed  correct  untU 
the  contrary  is  clearly  made  to  appear.  Wlttkow- 
ski  y.  Hanis,  64  Fed.  Rep.  712. 

When  one  merchant  sends  an  account  current  to 
another  residing  in  a  different  country  between 
whom  there  are  mutual  dealings  and  he  keeps  it 
two  years  without  making  any  objection.  It  should 
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Implies  ft  promiie  to  pay  whatever  balanoe 
Is  thug  acknowledged  to  be  due.  It  thereby 
becomes  a  new  and  independent  cause  of  ac- 
tion BO  far  as  that  a  recovery  may  be  had 
upon  it  without  setting  forth  or  proving  the 
separate  items  of  liability  from  which  the 
balanoe  results.*    And  says  Mr.  Greenleaf : 


"  The  admission  must  have  referenoe  to 
transactions ;  that  is,  to  a  subsisting'  debt,  or 
to  a  moral  obligation,  founded  on  an  extiik- 
guished  legal  obligation  to  pay  a  oertaiB 
sum."  2  Greenl.  £v.  §  126.  "An  aocoont 
stated  is  commonly  called  'an  admission  of 
a  debt,'  but  it  is  merely  evidence  of  it.* 


be  deemed  an  aooount  stated,  and  hfs  silenoe  and 
aoqulesenoe,  shall  bind  him  at  least  so  far  as  to 
cast  the  onuB  vroba/ndi  on  him.  Freeland  v.  Heron, 
U  U.  8. 7  Cranoh,  147, 8  L.  ed.  807. 

The-  faot  that  the  aooount  was  not  made  out  be- 
tween the  iMirtles  but  that  one  made  it  out  and 
sent  it  to  the  other  who  received  and  aoqulescedin 
it,  wHl  not  prevent  Its  beinsr  a  stated  aooount. 
Toland  V.  8pra«rue,  87  0. 8. 12  Pet.  884, 0  L.  ed.  1107. 

An  acoouDt  rendered  and  not  objected  to  within 
a  reasonable  time  is  to  be  regarded  as  admitted  by 
tiie  person  charged  to  be  prima  facie  correct. 
Wiffgrlns  ▼.  Burkham,  77  U.  8.  10  WaUL  DBS,  IB  L. 
ed.885. 

Between  merchants  at  home  an  aooount  which 
lias  been  presented  and  no  objection  made  thereto 
after  the  lapse  of  several  poets  is  treated  under 
ordinary  circumstances  as  beiog  by  acquiesoenoe 
a  stated  account.   Ibtd, 

If  a  merobant  neglects  over  a  reasonable  time 
to  object  to  an  aooount  current  he  is  deemed  to 
acquiesce  in  It  and  it  is  treated  as  an  aooount 
stated.  Biohmond  Mfg.  Go.  v.  Starks,  4  Mason, 
S87. 

Long  acquiesoenoe  in  letters  containing  accounts 
Is  prima  facie  evidence  of  an  acquiesoenoe  In  their 
contents.    Hopklrk  v.  Page,  2  Broolc  20. 

Where  an  author  receives  from  a  publisher  a 
statement  of  his  account  and  promises  to  examine 
It  and  correct  it,  he  will  become  liable  upon  it,  as 
an  account  stated,  If  he  retaioe  it  for  several  weeks 
without  objection  and  then  gives  an  acceptance 
for  the  amount.    Weed  v.  Dyer,  63  Ark.  16S. 

Leaving  an  account  with  defendant  five  yearg 
before  trial,  and  repeatedly  importuning  him  for 
payment,he  at  no  time  making  any  objection  to  any 
item  in  tiie  aooount  and  finally  croiug  out  of  busi- 
ness is  sufficient  to  justify  a  finding  of  aooount 
stated.    House  v.  Beak,  48  111.  App.  61S. 

Keeping  a  biU  for  the  price  of  labor  for  over  a 
month  and  then  rendering  a  counter-bill  in  whicn 
credit  is  given  for  the  former  one  will  render  the 
amount  of  the  former  one  conclusive  unless  it  can 
be  Impeached  for  fraud  or  mistake.  Bewick  v. 
Buttei-field,  00  Mich.  203. 

An  aooount  stated  is  shown  by  proof  that  one 
person  mailed  to  the  other  a  statement  of  the  ac- 
count between  them  and  that  the  other  admitted 
its  receipt  and  promised  to  pay  the  balance  shown 
thereby.   MoCtormack  v.  Sawyer,  104  Mo.  88. 

An  account  is  to  be  considered  as  liquidated  after 
a  demand  of  payment  with  Icnowledge  of  what  is 
claimed  upon  the  part  of  the  debtor  and  without 
objection  by  him;  or  after  it  has  been  rendered  to 
him  without  objection  to  it  upon  his  part  within  a 
reasonable  time.  Henderson  Cotton  Mfg.  Go.  v. 
Lowell  Machine  Shops,  86  Ky.  668. 

An  account  is  to  be  considered  as  liquidated  when 
rendered  if  no  objections  are  made  to  it.  Walden 
V.  Sherburne,  15  Johns.  409;  Beiers  v.  Reynolds,  12 
Barb.  288. 

Accounts  rendered  monthly  and  after  examina- 
tion retained  without  objection  constitutes  ac- 
oounts  stated.  Manchester  Paper  Co.  v.  Moore,  104 
N.  Y.  680. 

Rendering  a  balanoe  claimed  to  be  due  after  ren- 
dering monthly  statements  of  accounts  may  be- 
come an  aooount  stated.  Bobbins  v.  Downey,  4fi 
N.Y.B.R.279.    ' 

It  is  not  necessary  that  objection  to  the  correct- 
ness of  an  account  should  be  made  at  the  time  of  I 
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asking  or  receiving  the  balanoe  struck.  Hie  party 
is  not  precluded  from  impeaching  it  within  a  rea- 
sonable time  to  be  determined  from  aO  tlie  attend- 
ing circumstances.   Lookwood  v.  Tiiorae.  18  N.  T. 

Rendering  monthly  statements  of  theamoonts 
due  to  which  the  debtor  makes  no  objection  but 
gives  his  due-bill  for  the  amount  will  oonfltttateaa 
aoooimt  stated.    Maokay  v.  Kahn,  44  N.  Y.  &  R. 


In  Reading  Fire  Ins.  k  Trust  Oo.  v.  Reading  Itob 
Works,  187  Pa.  282,  it  was  held  that  where  acoonnts 
were  furnished  annually  by  a  corporation  to  its 
stockholders  showing  the  state  of  their  acooants 
wiUi  the  company,  a  stfKskhoider  who  annually  for 
eight  years  received  such  a  statement  without  inti- 
mating that  it  was  incorrect,  must  be  considered  as 
consenting  to  its  accuracy. 

The  principle  of  account  stated  was  applied  in 
McCulloch  V.  Judd,  20  Ala.  703,  where  the  debtor 
came  to  the  office  of  an  attorney  in  whose  hands  a 
number  of  accounts  had  been  placed  for  ooUecUon 
and  after  examining  the  one  against  him  made  no 
objection  to  it. 

A  request  by  an  attorney  for  payment  of  bis  bill, 
followed  by  a  promise  to  pay,  will  amount  to  an 
account  stated.    Pulliam  v.  Booth,  21  Ark.  430. 

Rendering  an  account  to  a  father  for  goods  par- 
chased  by  his  son  and  its  retention  by  him  without 
objection  will  make  it  an  account  stated  as  to  him 
which  will  preclude  the  objection  that  the  son  had 
no  authority  to  bind  the  father  by  the  purchase. 
Avery  v.  Leach,  9  Hun,  106. 

Retention  of  the  aooount  makes  the  account 
liquidated.    Field  v.  Beid,  21  Ga.  814. 

Where  a  person  on  receiving  the  account  took  It 
with  him  promising  to  look  tt  over  but  neglecting 
to  do  so,  in  the  meantime  writinjir  that  he  would 
pay  the  balance  and  trying  to  fix  some  terms  of 
credit,  it  was  held  to  have  become  a  stated  acoounL 
Powell  V.  Noye,  28  Barb.  184. 

In  Qunlcey  v.  White,  68  N.  Y.  870,  it  ia  intimated 
that  to  give  an  aooount  delivered  the  force  of  an 
account  stated  because  of  silence  on  the  part  of  the 
party  receiving  it  the  circunutances  muat  be  such 
as  to  justify  an  inference  of  assent  upon  bis  part 
to  its  correctness.  Where  he  has  disclaimed  all  lia- 
bility upon  the  account  he  is  not  bound  to  examine 
the  items  upon  Its  delivery  to  him  and  his  omiasion 
to  object  will  not  be  taken  as  an  admission  of  their 
correctness. 

If  the  creditor  exhibits  to  the  debtor  his  boda 
containing  a  detailed  statement  of  the  account  be- 
tween them  showing  the  l)alacoe  which  was  exam- 
ined by  the  debtor  without  objection  and  the  ac- 
count left  to  stand  a  year  and  a  half  without 
objection,  it  is  an  account  stated.  Rich  v.  BIdredge, 
4XN.  B.168. 

Where  a  bank  received  a  check  for  collection  and 
forwarded  It  to  Its  correspondent  from  which  it  re- 
oeived  a  notification  of  its  payment  and  credited 
the  amount  to  its  customer  but  was  afterwards  in- 
formed that  the  check  was  not  paid,  and  attempted 
to  charge  it  back  to  the  customer  who  would  not 
permit  it,  and  accounts  were  then  rendered  for 
two  years  without  any  mention  of  it,  there  was  an 
account  stated  which  precluded  the  bank  from  af- 
terwards looking  to  the  customer  for  the  amount 
Harley  v.Bleventh  Ward  Bank,  7 1)aly,476,  affirmed, 
76  N.  Y.  618. 

Retention  by  one  person  of  a  statonent  of  a^ 
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Be  Layeoek  r.  PiekU»,  4  Best  &  8.  504.  Lord, 
J,,  in  Truman  v.  Oicena,  17  Or.  627,  after 
citing  mauy  author! ties, concludes  that :  "To 
constitute  an  account  stated  it  must  appear 
that  the  plaintiff  and  defendant  accounted  to- 

f  ether  on  their  mutual  demands,  or  of  the 
emands  of  the  plaintiiT  against  the  defend- 


ant, and  upon  the  accoimting  there  was  found 
due  to  the  plaintiff  from  tue  defendant  the 
amount  claimed.  It  will  be  noted,  then,  that 
the  account  stated  relates  to  some  previous 
transactions  or  dealings  between  the  parties, 
or  to  some  article  or  articles  formerl  y  sold  by 
one  to  the  other,  and  that  the  relation  of 


•count  In  which  he  is  charged  with  items  of  indebt-  I 
edness  incurred  by  a  third  persoo  for  which  he  was 
not  respoDsible  will  not  make  the  account  conclu- 
elve  against  him  as  an  account  stated.   Spangler  v. 
Springer,  28  Pa.  4M. 

A  letter  containing  an  account  If  rendered  by 
•one  to  the  other  of  the  parties  to  the  account  and 
retained  by  the  latter  without  objection  within  a 
reasonable  time  will  t>e  evidence  of  the  correotneM 
of  the  account.   Smith  y.  Kennedy,  1  Wash.  Terr. 

Retaining  the  statement  of  the  account  without 
-objection  and  using  the  check  sent  to  pay  the  bal- 
ance will  render  the  account  stated  as  against  the 
receiver.    Schuyler  v.  Roes,  o7  N.  Y.  S.  R.  805. 

Receiving  and  using  a  check  for  the  balance  of 
4in  account  sent  with  a  statement  of  the  account 
wiU  bind  the  one  receiviog  it  although  at  the 
time  he  received  it  he  objected  to  the  messenger 
who  brought  It  that  it  was  too  small.  Davenport 
▼.  Wheeler,  7  Cow.  2B1. 

The  retention  of  an  account  rendered  will  make 
-the  account  a  stated  adoount.  Ruffner  v.  Hewitt, 
T  W.  Ya.  585;  Lawson  v.  Doughias.  48  N.  Y.  8.  U. 
866;  Ifansell  v.  Payne,  18  La.  Ann.^  124;  Keane  v. 
Brandon.  12  La.  Ann.  20;  Thompson  V.  Mylue,  4  La. 
Ann.  206;  Freeman  v.  Howeli,  4  La.  Ann.  196,  60 
Am.  Dec  561;  White  v.  Henderson,  2  La.  Ann.  241; 
Terry  v.  Sickles,  18  OaL  427;  Lawrence  v.  EUsworth, 
41  Ark.  602;  Bums  v.  Campbell,  71  Ala.  271;  Hirsch- 
f elder  v.  Levy,  60  Ala.  861;  Smith  v.  Kennedy,  1 
Wa&h.  Terr.  66;  Manchester  Paper  Co.  v.  Moore,  104 
If.  Y.  680;  Allen  v.  McConihe.  84  N.  Y.  S.  R.  004; 
Yemon  v.  Simmons,  15  Daly,  890;  Towsley  v.  Denl- 
son,  45  Barb.  480;  Blanc  v.  Scruggs,  26  La.  Ann.  208; 
Darby  v.  Lastrapes,  28  La.  Ann.  606;  Yerrier  v. 
-Ouillou,  97  Pa.  68;  Gooch  v.  Yaughan,  92  N.  C.  610; 
Hawkins  v.  Long.  74  H.  C.  781;  Allen  v.  Stevens,  1 
N.  Y.  Legal  Obs.  850;  Livermore  v.  St  John,  4  Robt. 
17:  Powell  v.  Pacific  RaibH>ad,  65  Mo.  668;  Shepard 
▼.  Bank  of  State  of  Missouri,  16  Mo.  141. 

But  mere  silence  by  a  customer  when  a  bill  for 
^oods  Is  presented  to  him  will  not  give  rise  to  a 
'Conclusive  presumption  that  the  amount  of  the 
bill  is  correct.    Hyman  v.  Coen,  22  Ul.  App.  623. 

An  account  rendered  which  does  not  pretend  to 
be  a  final  adjustment  and  settlement  of  the  trans- 
■action  between  the  parties  will  not  become  an  ac- 
•eount  stated  by  mere  failure  to  object  to  It.  Qlass- 
-cock  V.  Boeengrant,  56  Ark.  876^ 

The  fact  that  a  son  for  whose  benefit  his  father 
has  transferred  property  to  a  trustee  but  who  has 
no  knowledge  of  such  fact,  casually  sees  accounts 
which  the  trustee  renders  to  the  father,  will  not 
make  them  accounts  stated  as  against  him.  An- 
drews V.  Hobson,  23  Ala.  210. 

Any  circumstances  calculated  to  rebut  the  Infer- 
•ence  to  be  drawn  from  the  keeping  of  the  accounts 
without  objection  are  competent  evidence  to  be 
submitted  to  the  Jury,  in  order  that  with  a  knowl- 
edge of  all  the  circumstances  of  the  case  they  may 
form  their  conclusion  of  the  actual  intention  of 
-the  parties.    Lockwood  v.  Tbome,  18  N.  Y.  286. 

Where  a  factor  has  transmitted  to  his  principal 
cacoounts  of  two  d1fl!erent  sales  of  the  same  goods, 
the  principal  after  having  approved  the  first  is  not 
bound  to  notice  or  object  to  the  second  at  the 
peril  of  Its  being  taken  as  a  stated  account,  and 
held  to  be  binding  on  him.  Cartwright  v.  Greene, 
47  Barb.  9. 

The  aooeptanoe  and  retention  of  an  account 
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without  objection  although  tending  to  establish  an 
admission  of  correctness  is  not  conclusive.  It  may 
be  met  by  proof  of  mistake  undiscovered  while 
the  account  was  so  retained  and  the  question  then 
becomes  one  of  fact  for  the  Jury.  Sharkey  v. 
MaLtffleld,  90  N.  Y.  227.  48  Am.  Rep.  161. 

1*b€  conversion  of  an  open  account  into  an  ac- 
counc  stated  is  an  operation  by  which  the  parties 
assent  to  a  sum  as  the  correct  balance  due  from 
one  to  the  other.  The  mere  rendering  of  an  ac- 
count or  the  cesaation  of  it  by  the  death  of  one  of 
the  parties  or  a  bare  discontinuance  of  the  deal- 
ings will  not  make  the  account  a  stated  one.  The 
inference  of  assent  from  mere  passiveness  has  al- 
ways been  made  against  the  passive  party  and 
never  in  favor  of  that  party  as  against  the  other. 
A  person  who  has  chosen  to  hold  an  equivocal 
position  In  such  a  case  is  not  at  liberty  to  assert 
the  rights  wtiich  pertain  to  a  definite  and  decided 
aot   White  V.  Campbell,  25  Mich.  468. 

TtiM  necetmry. 

The  time  within  which  an  account  should  be 
taken  as  a  stated  one  unless  objected  to  cannot  be 
definitely  fixed.  It  depends  on  the  droumstances 
of  the  case  whether  an  acquiescence  or  a  presumed 
agreement  to  the  correctneaa  of  the  account  ex- 
ists.   Bainbridge  v.  Wilcocks,  Baldw.  C.  C.  680. 

What  shall  be  considered  a  reasonable  time  for 
the  party  to  make  objections  so  that  the  correct- 
ness of  the  account  may  be  presumed  from  acqui- 
escence must  depend  upon  the  circumstances  of 
each  particular  case.  It  is  to  be  determined'  by 
the  situation  of  the  parties  and  nature  of  their 
business.  It  would  be  unreasonable  in  the  ex- 
treme to  apply  the  rule  applicable  to  merchants  to 
the  mechanic  or  the  farmer.  Lockwood  v.  Thome, 
12  Barb.  487. 

Keeping  the  rendered  account  three  or  four 
years  after  receiving  It  without  objection  will 
make  it  a  stated  account.  Bruen  v.  Hone,  2  Barb. 
586. 

Retaining  an  account  without  objection  from 
September  until  the  next  January  will  render  it  a 
stoted  account.  Standard  Oil  Co.  v.  Yan  Btten, 
107  U.  S.  820.  27  L.  ed. »». 

Where  a  merchant  in  one  country  sent  an  ac- 
count current  to  another  in  a  different  country, 
who  kept  it  about  two  years.  It  was  held  to  be  con- 
sidered as  a  stated  account.  Tickel  v.  Short,  2  Yes. 
Sr.239. 

Between  merchants  at  home  an  account  which 
has  been  presented  and  no  objection  thereto  made 
after  the  lapse  of  several  posts,  is  treated  under 
ordinary  circumstances  as  being  by  acquiescence 
a  stated  account.  Brown  v.  Yandyke,  8  N.  J.  Eq. 
196, 56  Am.  Dec.  26a 

Merchants  may  be  bound  if  they  do  not  signify 
their  objection  within  several  mails  after  receipt 
of  account.   J'reas  v.  Truitt,  2  Colo.  489. 

If  a  person  receives  a  stated  account  from 
abroad  and  keeps  it  by  him  for  any  length  of  time 
without  object  ion  he  will  be  bound  by  it.  Murray 
V.  Toland,  8  Johns.  Cb.  669, 1  L.  ed.  719. 

Where  broken  on  the  26th  day  of  December 
mailed  an  account  to  their  customer  with  notice 
that  if  it  was  not  paid  by  December  81  they  would 
bring  suit  against  him,  and  suit  was  brought  on 
January  14,  it  was  held  that  the  account  had  be- 
come stated.  Knickerbocker  ▼•  Gould,  115  N«  Y. 
68& 
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debtor  and  creditor  already  exists  between 
them  and  that  subsequently  to  such  transac- 
tions there  is  a  mutual  agreement  between 
them  as  to  the  allowance  or  disallowance  of 
their  respective  claims,  and  striking  of  the 
balance,  or  agreement  as  to  the  amount  due, 
or  some  other  assent,   either  expressly  or 


fairly  to  be  implied  from  the  circumstanoei^ 
as  failure  to  object  within  a  reasonable  time 
from  the  presentation  of  the  account.  The 
idea  is  that  there  was  an  agreement  between 
the  parties,  founded  upon  an  examination  of 
the  transactions,  either  active  or  presump- 
tive."   In  WTiittoOl  r.  WtUard,  1  Met.  21% 


Mere  delivery  not  wffielent. 

The  mere  rendcrlnflr  of  an  aooount  by  one  per- 
son to  the  other  is  not  sufBcieDt  to  make  It  ao  ao- 
oount stated.    Robertson  v.  Wright,  17  Gratt.  354. 

The  mere  delivery  of  an  account  is  oot  sufiBcieot 
without  some  contemporaDeous  or  subsequent 
conduct  to  show  aoqulesoenoe.  Irvine  v.  Young, 
I  81m.  &  Stu.  888. 

The  mere  renderlnfir  of  an  aooount  does  not  make 
it  a  stated  one,  but  If  the  other  party  receives  the 
account,  admits  the  correctness  of  the  Items,  claims 
the  baianoe  or  offers  to  pay  it.  then  it  becomes  a 
stated  account.  Toland  v.  Spraffue,  87  U.  S.  12  Pet. 
884.  9  L.  ed.  1107. 

Proof  that  a  creditor  mailed  to  his  debtor  an  ao- 
oount does  not  without  more  prove  an  account 
stated.    Rowland  v.  Donovan,  16  Mo.  App.  554,  App. 

The  averment  that  the  plaintiff  had  made  a  state- 
ment and  delivered  it  to  the  defendant  who  made 
no  objections  to  it  does  not  neoessanly  establish 
the  conclusion  which  is  necessary  to  sustain  an  ac- 
tion upon  an  account  stated.  Emery  v.  Pease,  20 
N.  Y.  (B. 

The  mere  rendering  of  an  account  does  not  make 
an  account  stated  and  the  omission  to  object  to  It 
raises  only  a  presumption  of  assent  which  may  be 
represented  by  circumstances  tending  to  a  contrary 
conclusion.    Guernsey  v.  Rexf  ord,  63  N.  Y.  681. 

The  mere  delivery  of  an  account  without  evi- 
dence of  contemporaneous  or  subsequent  conduct 
will  not  prove  it  to  be  a  stated  account  but  an  ac- 
ceptance implied  from  circumstances  will  suffice. 
Kepperling  v.  Bitzner,  10  Lane.  L.  Bev.  882. 

SSffect  of  6bieeti4)n, 

If  when  an  account  for  goods  sold  is  presented 
for  payment  the  person  does  not  dispute  or  deny 
but  admits  the  correctness  of  the  items  but  denies 
the  liability  to  pay  insisting  that  another  person  is 
justly  chargeable  with  and  ought  to  pay  the  same, 
it  will  not  constitute  an  account  stated.  Ryan  v. 
Gross,  48  Ala.  374. 

The  rule  governing  accounts  stated  does  not  ap- 
ply if  when  it  was  sent  the  parties  bad  already  come 
to  a  disagreement  and  therefore  assent  from  silence 
could  not  be  reasonably  inferred.  Edwards  v.  Hoef- 
flnghoff,  88  Fed.  fiep.  686. 

But  see  contra^  Putnam  v.  Peabody,  11  N.  T. 
Week.  Dig.  440.  suprcL^  under  Refusal  to  pay. 

The  fact  that  the  entire  account  is  disputed  will 
not  prevent  the  account  being  stated  so  far  as  the 
running  of  the  statute  of  limitations  is  concerned. 
If  the  items  are  not  objected  to.  Toland  v.  Sprague, 
87  U.  8. 12  Pet  884, 9  L.  ed.  1107. 

To  whom  applicdble. 

In  a  few  jurisdictions  there  has  been  an  inclina- 
tion to  confine  this  rule  to  the  case  of  merchants* 
accounts  where  it  originated. 

Thus,  the  rule  making  the  retention  of  an  account 
with  objection  a  stated  account  applies  only  be- 
tween merchants.  Anding  v.  Levy,  57  Miss.  61,  84 
Am.  Rep.  485. 

The  rule  of  retention  does  not  apply  in  cases 
where  the  parties  are  not  merchants.  Rich  v.  El- 
dredge,  42  N.  H.  158. 

But  the  great  majority  of  the  courts  have  either 
expressly  or  impliedly  refused  to  so  limit  it  and 
have  permitted  it  to  be  extended  to  accounts  gen- 
erally. 

The  earlier  rule  In  the  law  upon  the  subject  of 
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account  stated  was  that  it  was  applicable  to  mer- 
chants only,  but  this  is  not  the  rule  at  present. 
The  needs  of  modern  business  have  ao  enlarged  it 
that  it  may  be  properly  applied  to  all  clasMs  of 
business  men.    Fleisohner  v.  Kubli,  80  Or.  828. 

The  rule  is  not  confined  to  dealings  beiweeo  mer- 
chants.   Brown  v.  Kimmel,  67  Mo.  480. 

The  rule  of  acquiescence  is  not  confined  to  meiw 
chants  but  will  apply  equally  to  an  aocount  ren- 
dered by  auctioneers  to  their  employers.  Townet 
V.  Birchett,  12  liClgh.  178. 

[n  Shepard  v.  Bank  of  State  of  Missouri,  15  Mo. 
141,  it  is  said:  "  It  is  true  these  cases  (those  holding 
the  account  to  be  stated)  are  between  merchant 
and  merchant  and  are  only  found  fn  chancery  pro- 
ceedings, but  there  is  no  reason  why  the  same  doo 
trine  should  not  prevail  between  any  other  pensons 
with  whom  are  accounts  current  or  accounts  of 
transactions  in  the  ordinary  course  of  business. 
And  the  rule  was  applied  between  bank  and  de- 
positor. 

An  account  by  commission  merchants  of  sales 
made,  unobjected  to,  will  be  evidence  of  its  correct* 
ness.    Bailey  v.  Bensley,  87  111.  566. 

Where  a  broker  renders  an  account  showing  a 
sale  of  8tocks,^hIch  the  customer  keeps  in  ignor- 
ance of  the  facts,  his  acceptance  will  not  make  it  a 
stated  account.    Follunsbee  v.  Parker,  70  111.  IL 

If  a  partner  in  a  single  partnership  transactioo 
receives  from  the  other  a  statement  of  accounts 
between  them  and  is  silent  for  thirteen  years  after- 
ward it  amounts  to  an  acquiescence.  Atwater  v. 
Fowler,  1  Edw.  Ch.  417.  6  L.  ed.  198. 

Retention  by  one  partnerof  an  aocount  rendered 
to  him  by  the  other  is  not  sufficient  to  sustain  an 
action  of  assumpsit  for  the  balance.  An  express 
promise  to  pay  is  necessary  to  sustain  such  an  ac- 
tion between  partners.  Killam  v.  Preston,  4  Watts 
&S.15. 

The  rule  will  apply  to  accounts  between  partners 
which  were  entered  in  the  partnership  books 
and  not  objected  to  for  a  number  of  years.  Lewis 
v.  Loper,  54  Fed.  Kep.  237. 

Accounts  between  a  factor  and  merchant  repeat- 
edly rendered  and  received  without  objection  with 
requests  for  indulgence  and  repeated  promises  lo 
pay,  become  stated  aocounts  the  items  of  which 
cannot  be  questioned.  Flower  v.  O^Bannon,  43  La. 
Ann.  1042. 

Failure  of  merchants  to  object  to  a  statement  by 
their  factor  of  an  account  against  them  for  losses 
on  consignments  will  if  not  objected  to  in  a  reason- 
able time  become  a  stated  account.  Taloou  v. 
Chew,  27  Fed.  Rep.  273. 

The  rule  that  if  the  account  is  presented  it  must 
be  objected  to  within  a  reasonable  time  or  it  will 
become  binding  does  not  apply  to  aocounts  ren- 
dered by  a  trustee  to  bis  cestui  que  trusL  Ahl's 
App.  129  Pa.  26. 

If  a  trustee  renders  accounts  of  his  eeetui  gi«« 
trust  who  is  sui  juris^  they  will  become  stated  ao- 
counts if  retained  an  unreasonable  time  without 
objection.    Powell  v.  Powell,  10  Ala.  900. 

An  aocount  of  land  transactions  retained  for  two 
years  will  become  an  account  stated.  Stebbins  v. 
Niles,  26  Misc.  267;  and  the  principle  of  that  decis- 
ion was  followed  in  Ooopwood  v.  Bolton,  26  Missw 
212. 

Retention  of  an  account  rendered  by  an  agent 
for  management  of  lands  will  beoome  oondusive. 
Tbarp  v.  Tharp,  15  Vt.  106. 
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plaintiffi  brought  an  action  of  trespass 
against  Willard,  who  was  sheriff  of  the 
county,  for  the  alleged  nou feasance  of  one  A.. 
Matthews,  his  deputy,  in  not  properly  seiz- 
ing, keeping,  and  disposing  of  a  large  amount 
of  property,  consisting  of  divers  and  sundry 
items  of  different  val  ues,  upon  execution  then 


in  the  hands  of  the  officer.  A  motion  wa& 
made  that  an  auditor  be  appointed  by  the 
court  under  the  statute  to  state  the  account. 
Shaw,  Ch.  J.,  in  passing  upon  the  question, 
said:  "The  prinmry  idea  of  account,  coin- 
putatio,  whether  we  look  to  proceetUngs  of 
courts  of   law  or  equity,  is  some  mutter  of 


In  an  action  for  a  balance  claimed  to  be  due  by  a 
corporation,  the  court  eaid  the  account  was  ren- 
dered and  no  objection  being  made  to  it  as  stated 
and  balanced^  the  traDsaction  may  be  deemed  to 
have  been  acquiesced  In.  Tbis  is  the  rule  of  law  in 
matters  of  account  of  a  oommercia]  nature  if  not 
Id  matters  of  account  in  general;  and  there  la  no 
reason  wby  it  shouid  not  apply  to  a  private  corpo- 
rate body  eniraged  in  trade  and  oonductinif  its  af- 
fairs tbrouffh  the  instrumentality  of  officers  and 
agents  as  well  as  to  individual  natural  persons  car- 
rying on  similar  business  in  the  same  way.  Brad- 
ley V.  Richardson,  23  Vt  720,  2  Blatchf.  854. 

Retention  will  make  a  stated  account  of  a  factor's 
statement.  Harris  v.  Ely,  1  Selden  Notes,  34; 
Smediey  v.  Williams,  1  Pars.  8el.  Eq.  Cas.  359:  Hall 
▼.  Sloan,  9  Pbila.  188;  Bevan  v.  Culleo,  7  Pa.  28i; 
Thompson  v.  Fisher,  18  Pa.  810;  Sentell  v.  Kennedy, 
IB  La.  Ann.  879. 

DtaiQi  or  cessation  of  deaJUng, 
An  account  closed  by  the  death  of  one  of  the 
parties  is  not  a  stated  account  so  as  to  make  the  ex- 
ception of  the  statute  of  limitations  in  favor  of  run- 
ning accounts  between  merchants  cease  to  be  appli- 
cable and  render  the  amount  subject  to  the  running 
of  the  statute.    Bass  v.  Bass,  8  Pick.  187. 

Neither  the  death  of  one  merchant  nor  the  cessa- 
tion of  dealings  between  them  will  have  the  effect 
of  closing  the  account  so  as  to  start  the  running  of 
the  statute  of  limitations.  McLellan  y.  Grofton,  6 
Me.  808. 

An  account  closed  by  the  cessation  of  dealings 
between  the  parties  is  not  an  account  stated. 
Handeville  v. Wilson.  9  U.  S.  6  Granoh,  15, 8  L.  ed.  28. 

Balance  brought  forward. 
The  mere  fact  that  the  balance  Is  carried  forward 
on  the  books  instead  of  beini;  paid  will  not  prevent 
the  account  from  being  a  stated  account.  Thus 
where  a  banker  balanced  the  pass-book  of  the  de- 
positor monthly  and  stated  the  balance  due  each 
statement  k)eoame  after  a  reasonable  time  an  ac- 
count stated,  back  of  which  the  depositor  cannot 
go  to  correct  errors  without  leave  of  a  court  of 
equity.  Dnlon  Bank  v.  Ejiapp,  8  Pick.  96, 15  Am. 
Deo.  181. 

An  account  rendered  and  accepted  and  balance 
carried  forward  into  a  new  account  becomes  an 
account  stated.    Allen  v.  Nettles.  89  La.  Ann.  788. 

The  daim  mvst  be  dear. 

In  order  to  have  silence  amount  to  an  account 
stated  the  person  sought  to  be  charged  must  in 
terms  be  a  party  to  the  account  or  the  grounds 
upon  which  it  is  sought  to  hold  him  lliable  should 
be  clearly  made  known  to  bim  and  a  demand  for 
payment  should  be  made.  Thus  where  an  account 
was  sent  to  one  member  of  a  firm  under  the  name 
of  a  former  firm  of  which  he  was  not  a  partner 
with  no  accompanying  explanation  that  he  was  to 
be  held  liable  for  it,  the  court  held  that  his  neglect 
to  object  to  it  did  not  make  it  an  account  stated  as 
against  bim.    Benites  v.  Hampton,  8  Utah,  860. 

To  l)ecome  an  account  stated  the  bill  rendered 
must  have  been  unambiguous  and  clearly  Indicate 
the  nature  and  extent  of  plaintiff^s  demand,  there- 
fore it  was  held  that  although  a  bill  was  ren- 
dered as  follows:  ''One  Portable  Engine  and  take 
his  4  X  7  at  Hack's,  $899.60,**  and  it  was  retained  and 
payment  made  upon  it,  it  did  not  become  an  ac- 
count stated  because  it  was  not  definitely  stated 

27  L.  R  A. 


what  the  seller  claimed  to  be  the  amount  which 
the  buyer  was  required  to  pay.  Manion  Black- 
smith k  Wrecking  Go.  v.  Garrcras,  26  Mo.  App.  829. 

AdmiSftUm  of  debt, 

The  rule  has  been  in  some  cases  extended  to  the- 
mere  admission  or  acknowledgment  of  indebted- 
ness. 

In  regard  to  a  promise  to  pay  the  costs  of  an  ac- 
tion the  court  in  Porter  v.  Gooper,  1  Gromp.  M.  St 
R.  337, 4  Tyrw.  466, 6  Oar.  &  P.  854,  says:  "In  t  he  later 
oases  the  courts  have  deviated  far  from  what  was- 
the  original  meaning  of  an  account  stated.  1  think 
the  rule  to  be  this  that  if  there  is  an  admission  of  a 
sum  of  money  due,  for  which  an  action  would  lie, 
that  will  be  evidence  to  go  to  the  Jury  on  the  count 
for  an  account  stated." 

An  acknowledgment  tJiat  a  certain  sum  is  due- 
from  one  person  to  another  makes  an  implied 
promise  to  pay  the  amount  and  will  sustain  an  ac- 
tion upon  an  account  stated.  Tassey  v.  Ghuroh,  4- 
Watts  &  8. 141,  89  Am.  Dec.  65. 

Where  a  borrower  of  money  and  his  surety  signed 
a  memorandum  in  which  they  stated,  "We  Jointly 
and  severally  owe  you  £60,"  the  Jury  may  find  it  to 
be  an  account  stated.  Buck  v.  Hurst,  L.  R.  1 G.  P. 
297, 12  Jur.  N.  S.  704. 

Where  a  director  of  a  corporation  whose  funds- 
had  been  attached  in  the  hands  of  their  banker  m 
order  to  obtain  a  release  of  them  wrote  a  letter  to 
the  creditor  that  if  he  would  accept  a  certain 
amount  on  his  claim,  the  director  and  his  brother 
directors  would  pay  the  balance  of  the  claim,  the 
amount  of  which  was  stated  in  the  letter,  there  was 
an  account  stated.  Barker  v.  Birt,  10  Hees.  ft  W. 
61, 6  Jur.  786. 

A  promise  by  the  drawer  to  the  Indorsee  of  an 
over-due  bill  of  exchange  to  pay  the  amount  will 
support  an  action  on  an  account  stated.  Oliver  v. 
Dovatt,  2  Moody  ft  R.  880. 

Where  a  person  who  has  agreed  to  take  a  house 
and  purchase  the  fixtures  at  a  valuation  to  be  fixed 
by  certain  persons  named,  after  the  valuation  is- 
made  takes  possession  and  enjoys  the  fixtures,  he- 
will  be  liable  upon  an  account  stated.    Salmon  v. 
Watson,  4  J.  B.  Moore,  78. 

Admission  of  a  certain  sum  bemg  due  in  respect 
of  a  demand  for  which  an  action  would  lie  will* 
support  an  action  of  account  stated.  Ware  v.  Dud- 
ley, 16  Ala.  742. 

An  admission  that  the  amount  claimed  on  an  ac- 
count rendered  is  due  will  make  an  account  stated. 
Gregory  v.  Bailey,  4  Harr.  (DeL)  266. 

An  admission,  whether  oral  or  written,  of  indebt- 
edness in  a  specific  sum  makes  the  demand  an  ac- 
count stated.  Nooe  v.  Gamer,  70  Ala.  443;  Ghap- 
man  v.  Lee,  47  Ala.  143. 

An  admission  of  a  balance  or  acknowledgment: 
made  by  one  person  to  another  that  a  sum  of 
mouey  is  due  the  latter  is  suflicient  to  make  an  ac- 
count stated.    Stevens  v.  Tuller,  4  Mich.  386. 

Where  defendant  acknowledged  his  indebtedness- 
for  a  specific  sum  upon  9  balance  of  an  account 
the  court  was  at  Uberty  to  treat  it  as  an  account 
stated.    May  y.  Kloss,  44  Mo.  800. 

Question  for  court  or  jury. 

The  question  whether  a  conversation  is  sufficient- 
to  constitute  an  account  stated  is  a  question  for 
the  court  and  not  for  the  Jury.  Bishop  ▼.  Chambre,. 
8  Gar.  ft  P.  66,  Moody  ft  M.  116. 

What  constitutes  a  reasonable  time  is  a  question- 


(86 


OlUkUOM  6UPBSMJC  ClOUUT. 


JaJI. 


1 

\ 


debt  ftnd  credit,  or  demand!  In  the  nature  of 
debt  and  credit,  between  the  parties.  .  .  . 
But  in  this  action  the  plaintiffi  ,cbarge  the 
defendant's  deputy  with  a  tort,  a  non- 
feasance, and  breach  of  duty.  There  is  no 
relation  of  debtor  and  creditor,  in  relation 
of  responsibility  for  money  or  property  in- 
trusted by  one  to  another,  either  in  fact  or 
in  law;"  and  consequently  refused  the  ap- 
pointment of  an  auditor.  It  would  seem 
that  an  account  stated  should  be  the  result 
of  computation  between  the  parties  concern- 
ing monetary  transactions,  or  debts  in  the 
restrictive  sense,  as  distinguished  from  lia- 
bilities and  demands,  eitlier  existing  recipro- 
cally or  entirely  upon  the  one  side  or  the 
other.  Aa  to  the  ascertained  balance  the  law 
implies  a  promise  to  pay,  and  an  action  is 
maintainable  thereon.  The  promise  is  new 
In  its  nature,  and  the  consideration  therefor 
is  the  stating  of  the  account.  What  existed 
before  as  an  account  between  the  parties  is 
now  an  account  stated,  and  in  an  action 
thereon  it  is  not  necessary  to  inquire  as  to 
particular  items  which  go  to  malte  it  up. 
To  maintain  the  action  as  averred,  the  plain- 
tiff must  prove  an  account  stated.  That,  and 
nothing  else,  will  support  his  allegations. 
Volkernng  v.  De  Oraaf,  81  N.  Y.  271.  An 
account  may,  however,  be  stated  with  ref- 
erence to  a  single  item,  but  that  item  must 
consist  of  a  debt  then  due  and  owing.  2 
Chitty.  Cont.  962 ;  Tucker  v.  Barrow,  7  Barn. 
^  0.  625 ;  WJiitehead  v.  Howard,  2  Brod.  &  B. 
372.  In  Liibbock  v.  Tribe,  8  Mees.  &  W.  612, 
Lord  Abinger,  C,  B. ,  said  :  **  It  is  onl^  when 
you  come  to  lools  at  the  facts  on  which  the 
promise  was  made  that  you  are  enabled  to 
see  whether  it  is  an  account  stated  or  not. 
Here  there  was  nothing  due  from  the  defend- 
4uit  to  the  plaintiff  at  all.  The  only  thing 
in  respect  of  which  they  had  a  claim  upon 
him  was  upon  his  promise,  and  they  might 
have  had  an  action  against  him  for  not  per- 
forming that  promise,  because,  no  doubt,  it 
was  made  upon  a  good  and  sufficient  con- 
sideration ;  but  it  was  not  in  the  nature  of 
any  debt  due  from  one  to  the  other  at  all ;" 
and  held  that  an  action  upon  account  stated 
would  not  lie.  See  also  Oough  v.  Findon,  7 
Exch.  48.  So  it  is  with  regard  to  the  ordi- 
nary account  stated,  as  distinquished  from  an 
express  settlement  of  cross- demands,  it  must 
•consist  of  moneyed  transactions  or  debts ;  and 
when  there  has  been  a  statement  of  tlie  ac- 
count a  promise  to  pay  the  ascertained  bal- 
ance arises  by  implication  if  no  express  un- 
•dertaking  is  entered  upon  at  the  time. 


Recurring  to  the  facts  of  this  caM»  it  ia 
apparent  tmit  the  obligation  of  the  defend- 
ants to  construct  the  fence  in  question  was 
not  a  debt  due  and  owing  from  the  defend- 
ants to  plaintiff ;  it  was  merely  a  demand  for 
unliauidated  damages  for  broich  of  contrail 
and  nence  was  not  a  proper  sublect  upon 
which  to  base  an  account  stated.  To  test  the 
question  as  to  the  correctness  of  this  con- 
clusion, suppose  the  plaintiff  had  sued  the 
defendants  upon  their  agreement  to  build  the 
fence,  and  for  damages  for  their  default. 
Would  it  be  a  good  defense  to  plead  an  ac- 
count stated  with  reference  thereto,  without 
also  showing  payment  of  the  amount  found 
to  be  due?  In  other  words,  is  the  mere  state- 
ment of  the  account  as  alleged  a  discharge 
of  the  old  cause  of  action  for  breach  of  con- 
tract? Unmistaltably  not.  And,  inasmuch 
as  a  new  cause  of  action  Is  not  given  until 
the  old  is  discharged,  it  follows  that  the  ac- 
tion upon  an  account  stated  cannot  be  main- 
tained. The  alleged  account  stated  amounts 
to  an  accord,  but  an  accord  without  satisfac- 
tion is  no  defense  to  the  original  action.  An 
accord  with  satisfaction,  however,  i^ives  a 
new  action,  and  the  old  is  barred.  "  A  claim 
or  demand  may  be  satisfied  by  the  party 
liable  delivering,  paying,  or  doing,  and  the 
claimant  accepting,  something  different  from 
that  which  was  owing  or  claimed,  if  the 
parties  so  agree.  It  is  a  substantial  pay- 
ment. When  such  agreement  is  executed,  ^ 
carried  fully  into  effect, — the  original  de- 
mand is  canceled,  completely  satisfied,  and 
extinguished.  It  is  thus  discharged  by 
what  the  law  denominates  'accord  and  satis- 
faction. *  It  is  a  discharge  of  the  f  >rmer 
obligation  or  liable  by  receipt  of  a  new 
consideration,  mutually  agreed  on. ''  1  Suth- 
erland, Damages,  425.  Again,  suppose  the 
plaintiff  had  sent  to  defendants  a  statement 
in  writing  of  his  claim  against  them  for 
$300  for  building  this  fence,  and  the  defend- 
ants had  retained  it  an  unreasonable  or  any 
length  of  time  without  objection,  would  a 
promise  to  pay  such  sum  arise  by  implica- 
tion? Undoubtedly  not.  If  such  were  the 
rule,  it  would  be  an  easy  matter  for  any 
claimant  to  convert  an  action  for  unliquidated 
damages,  whether  arising  from  contract  or 
tort,  into  an  action  upon  a  money  demand, 
wherein  it  would  not  be  permissible  to  in- 

Suire  into  the  original  cause  of  action. 
Ivery  person  against  whom  such  a  claim  is 
made  would  be  compelled  to  be  constantly 
on  the  alert,  and  make  due  and  timely  objec- 
tion, in  order  to  prevent  an  undue  acfvantage 


•of  law  for  the  court    Standard  Oil  Go.  v.  Van  Bt- 
len,  107  U.  8.  889. 87  L.  ed.  890. 

What  to  a  reasonable  time  when  the  facts  are  un- 
•disputed  is  a  question  of  law.   FJeisohner  v.  Kubll, 

soor.ass. 

But  it  has  also  been  held  that  the  question  of 
what  is  a  reasonable  time  is  one  of  fact  for  the 
Jury.    Austin  v.  Bicker,  61  N.  H.  97. 

The  evidence  belncr  undisputed  it  is  a  question  of 
law  whether  the  facts  constitute  an  account  stated. 
Stevens  v.  Ayers,  8S  N.  Y.  8.  B.  lA. 

Whether  on  a  given  state  of  facts  the  transaction 
•sonstltutes  a  stated  account  is  a  question  of  law. 
Xiookwood  V.  Thorne,  11  N.  Y.  170,  SS  Am.  Dec.  8L 

If  the  evidence  is  not  without  confUot  and  free 
from  adverse  inferences,  the  question  whether  an 


account  is  stated  or  not  Is  for  the  jury.  Bioe  v« 
SchiosB,  90  AJa.  41S. 

On  any  ^ven  state  of  facts  it  becomes  a  question 
of  law  whether  the  transaction  constitutes  an  ac- 
count stated.    McPherson  v.  Small,  0  Jones  ft  8.  SSI 

Whether  an  account  presented  in  e?idenoe  is  an 
account  stated  or  not  is  in  the  province  of  the  jury 
to  determine  from  the  facts.  Davis  v.  Tieman,  i 
How.  (Miss.)  78S. 

Whether  Bilenoe  for  an  unreasonable  time  after 
the  receipt  of  a  statement  of  account  amoants  to 
an  admission  of  the  correctness  of  the  acooaDt» 
and  whether  the  delay  is  unreasonable,  are  ques- 
tions of  fact  for  the  Jury*  Moran  v.  Gordon,  88  UL 
App.ia.  H.P.  r. 
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being  teken  of  him.  The  doctrine  of  an 
Account  stated  cannot  be  carried  to  this  ex- 
tent. A  single  item,  not  of  a  debt  due  and 
owing,  but  of  an  unliauidated  claim  of 
damages  for  the  breach  ox  a  parol  or  simple 


contract,  cannot  form  the  basis  for  an  ao- 
oount  stated. 

Th»  lower  court  therefore  properly  granted  the 
notiiuit,  and  ite  judgment  ie  affirmed^ 

Rehearing  denied. 
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NATIONAL  WATER  WORKS  CO. 

9. 

EANSAS  CITY. 

fOB  Ped.  Bep.  868.) 

1  •  A  iiro^ieton  in  a  statute  antborlaliis 
a  waterworks  IHuiehlee  that  '*at  the  ez- 
piratioD  of  the  twenty  yean  if  tbe  grant  be  not 
renewed  ttae  of ty  shall  purchase**  ta  not  ao  Inci- 
dental, directory,  or  subordinate  provision,  but 
mandatory,  vital,  and  controlling. 

S*  It  ifl  too  lato  to  say  that  a  deeree  for 
perfarmanoe  of  a  eontraet  Is  not  re- 
sponsive to  pleadings  where  for  three  years 
the  complainant  has  placed  itself  in  the  attitude 
of  asking  for  such  a  decree  and  has  never  dis- 
missed its  bill  or  withdrawn  its  prayer,  but  any 
formal  defect  in  this  particular  is  subject  to 
amendment,  even  in  the  appellant  court. 

8*  The  title  and  riffht  of  possession  to  a 
waterworks  plant  does  not  pass  absolutely 
to  a  city  on  the  expiration  of  the  franchise  with- 
out payment  or  tender  of  payment  therefor, 
under  a  statutory  provision  that  the  dty  shall 
purchase  If  the  grant  be  not  renewed. 

4«  The  disability  of  a  dty  under  its  charter 
and  acts  of  the  legislature  to  take  the  title  to 
waterworks  cannot  be  set  up  by  the  waterworks 
company,  if  it  has  paid  for  the  property,  to  de- 
feat a  purchase  by  tbe  city  under  a  statutory 
provision  that  the  city  shall  purchase  If  tbe  grant 
be  not  renewed  when  the  franchise  expires. 

6.  '*The  ikUr  and  equitable  walne** 
whieh  by  statute  and  ordinance  a  eity 
is  to  pay  for  waterworks  on  the  expiration 
of  a  franchise  Is  not  the  amount  on  which  the  in- 
come or  earnings  would  pay  interest,  neither  Is 
it  merely  the  original  cost  of  construction  or  the 
oost  of  reproduction,  but  it  includes  in  addition 
to  the  cost  of  reproduction  the  additional  value 
created  by  the  fact  of  connection  with  buildings 
and  of  tbe  actual  operation  of  tbe  plant. 

6«  The  ▼alne  of  connections  with  Imild- 
ing^  which  is  to  be  added  to  the  cost  of 
reproduction  in  determining  the  present  value 
of  a  system  of  waterworks  which  a  city  must  pay 
therefor  is  not  merely  the  cost  of  making  such 
connections,  since  they  ard  not  compulsory  but 
depend  upon  the  will  of  property  owners  and  are 
secured  only  by  effort  and  inducements. 

Im  A  city  which  has  for  many  years  re- 
cofl^niaed  and  accepted  a  waterworks 
system  as  fully  complying  with  a  contract  can- 
not afterwards  repudiate  such  recognition  and 
claim  damages  for  failure  to  comply  with  the 
contract. 

KoxB.— While  the  compulsory  purchase  of  tbe 
plants  of  private  corporations  engaged  In  furnish- 
ing municipalities  with  water  may  be  unusual  the 
above  case  Is  of  much  importance  on  the  general 
subject  of  such  purchases  whether  voluntary  or 
otherwise.  For  another  phase  of  the  relation  of 
such  private  companies  to  the  municipality,  see 
lie  Brooklyn  (N.  T«)  SS  I1.B.  A.  97a 
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CROSS- APPEALS  from  a  decree  of  the  Clr- 
cult  Court  of  the  United  States  for  tbe 
Western  District  of  Missouri,  in  an  action  to 
enforce  a  contract  by  defendant  to  purchase 
certain  waterworks  which  had  been  erected  by 
complainant.    Uevereed  in  part. 

On  March  24,  1878,  the  following  Act  was 
approved  by  the  governor  of  Missouri : 

'*Sbction  i.  The  city  of  Kansas  is  hereby 
emppwered  to  construct  waterworks,  to  take 
ana  convey  into  and  throughout  the  city,  for 
the  use  of  the  same  and  others  therein,  water 
of  the  Missouri  river,  Blue  river,  or  Raw 
river,  or  all,  from  any  point  or  points,  and 
to  that  end  to  acquire,  hold,  use,  control  and 
dispose  of  real  estate  and  personal  property 
within  and  without  the  corporate  limits  of 
the  city,  and  also  in  the  state  of  Kansas, 
necessary  for  laying  pipes,  constructing  res- 
ervoirs, aqueducts,  appliances  and  means, 
and  erecting  buildings  and  machinery  proper 
and  convenient  for  such  waterworks,  and  for 
operating  and  repairing  the  same ;  to  receive, 
take,  purify,  store,  conduct  and  distribute 
in  and  throughout  the  city  such  water,  and 
in  general  to  do  all  things  necessary  and 
proper  to  cdrry  this  act  into  effect  and  ac- 
complish the  object  thereof." 

**  Sec.  22.  The  city  of  Kansas  is  hereby  em- 
powered to  grant  to  any  person  or  persons, 
or  any  corporation,  the  right  to  erect  and 
operate  such  waterworks  as  the  first  section 
of  this  act  provides  for,  and  to  accomplish 
the  purpose  therein  mentioned  on  such  terms 
tfnd  conditions  as  may  be  agreed  on  in  a  con- 
tract therefor :  provided,  that  such  grant  shall 
only  be  made  oy  or  in  all  respects  pursuant 
to  ordinance,  which  shall  not  be  valid  till 
the  same  be  approved  by  two  thirds  of  the 
qualified  electors  of  the  city  voting  on  the 
matter  at  a  general  election,  or  special  elec- 
tion ordered  and  held  for  the  purpose,  when 
the  matter  of  the  approval  of  such  ordinance 
shall  be  submitted  to  such  electors ;  the  power 
to  order,  hold,  and  declare  the  result  of  any 
election  requisite  being  hereby  conferred  on 
the  city,  to  be  exercised  by  or  pursuant  to 
ordinance;  and,  provided  further,  that  no 
grant  so  made  shall  confer  the  ri^ht  to  oper- 
ate the  waterworks  for  any  period  beyond 
twenty  years  from  the  time  of  approval  of 
the  ordinance  as  aforesaid  ;  but  the  grant  may 
be  renewed  by  or  pursuant  to  ordinance,  ap- 
proved as  aforesaid,  during  the  last  of  sudi 
twenty  years,  for  another  term  not  exceeding 
twenty  years,  on  terms  and  conditions  speci- 
fied in  the  ordinance  for  the  renewal  of  tiie 
grant;  and,  provided  further,  that  in  mak- 
ing such  grant  or  renewing  the  same,  ths 
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city  shall  reserve  to  itself  the  right,  at  its 
option,  and  at  any  time,  to  acquire  and  be- 
come sole  owner  of  such  waterworks,  includ- 
ing all  extensions  and  enlargements  thereof, 
anci  everything  of  every  nature  and  descrip- 
tion belonging  and  pertaining  thereto,  on 
such  terms  as  may  be  provided  and  agreed 
on  between  the  parties  at  the  time  the  grant 
is  made ;  or  if  no  right  is  expressly  reserved, 
or  the  city  cannot,  according  to  any  reserva- 
tion, purchase  and  become  sole  owner  as 
aforesaid,  then  the  city  may,  at  any  time,  at 
its  option,  acquire  and  become  sole  owner  of 
such  waterworks,  including  all  enlargements 
and  extensions  thereof,  and  everything  of 
every  nature  and  description  belonging  or 
pertaining  thereto,  on  paying  therefor  the 
lair  and  equitable  value  thereof,  to  be  ascer- 
tained, if  the  parties  cannot  agree  thereon, 
by  the  circuit  court  of  said  county,  on  the 
petition  of  the  city ;  the  property  and  sub- 
ject of  purchase  to  be  transferred  and  belong 
to  the  city  on  payment  tiierefor;  and,  pro- 
vided further,  that  at  the  expiration  of  tlie 
twenty  years,  if  tlie  grant  be  not  renewet^,  the 
city  shall  purchase  and  become  sole  owner  of 
such  waterworks  as  aforesaid,  and  pay  there- 
for a  price  agreed  upon  by  the  parties  or  as- 
certained as  they  may  agree,  or,  if  the  price 
cannot  be  thus  nxed,  then  the  city  shall  pay 
the  fair  and  equitable  value  of  the  whole 
works,  to  be  ascertained  by  said  court  on  the 
petition  of  either  party  filed  for  the  pur- 
pose ;  and,  provided  further,  that  the  city 
may  furnish  any  party  to  whom  such  grant 
may  be  made  real  estate  and  right  of  way 
for  use  in  constructing  and  operating  such 
waterworks,  according  to  such  agreements  as 
may  be  made  in  the  premises,  and  guarantee 
that  the  works  shall  earn  a  certain  amount 
annually,  to  be  specified  in  the  grant,  and 
guarantee,  clear,  over  and  above  current  ex- 
penses, taxes  and  assessments .  and  may  se- 
cure by  a  proper  deed  or  agreement  for  the 
purpose,  to  the  party  to  whom  such  grant  is 
made,  the  control  and  possession  of  any  real 
estate  and  right  of  any  [way]  condemned  or 
acquired  in  the  exercise  of  the  right  of  em- 
inent domain,  for  use  during  the  time  such 
party  may  need  the  same  under  any  such 
grant." 

In  accordance  with  that  statute  the  city, 
by  an  ordinance,  No.  10,524,  approved  Octo- 
ber 27,  1873,  and  duly  ratified  by  the  people, 
granted  to  the  National  Waterworks  Com- 
pany a  right  to  erect  and  operate  waterworks. 

The  ordinance  contained  the  following  pro- 
visions: 

"Section  1.  That  the  National  Water- 
works Company  of  New  York,  a  corporation 
duly  organized  under  the  laws  of  the  state  of 
New  York,  be  and  it  is  hereby  authorized, 
subject  to  the  limitations  hereinafter  or  by 
law  provided,  to  establish,  construct,  main- 
tain and  operate  waterworks,  in  or  adjacent 
to  the  city  of  Kansas,  in  the  state  of  Mis- 
souri, to  receive,  take,  purify,  store,  con- 
duct, and  distribute  in  and  throughout  the 
said  city  of  Kansas,  pure,  well  settled,  and 
wholesome  water :  to  lay  down  pipes  and  ex- 
tend aqueducts  and  conductors  through  the 
streets,  avenues,  lanes,  alleys  or  public 
grounds  of  the  said  city  of  Kansas;  to  erect i 
37  L.  R  A. 


and  maintain  all  necessary  buildings,  ma- 
chinery and  attachments,  of  any  description, 
necessary  and  proper  and  suitable  for  socb 
works,  and  to  supply  to  said  city  and  the  in- 
habitants thereof  such  wat-er  by  said  water- 
works. .  .  .  The  rights  hereiiy  granted 
to  continue  for  twenty  years  from  the  date 
of  the  approval  of  this  ordinance  by  a  vote 
of  the  qualified  voters  of  the  city  of  i^ansas. 
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"Sec.  4.  The  city  of  Kansas  hereby  re- 
serves to  itself  the  right  at  its  option  and  at 
any  time,  to  acquire  and  become  sole  owner 
of  said  waterworks,  includinj^  all  extensions 
and  enlargements  thereof  and  everything  of 
every  nature  and  description  belonging  ami 
pertaining  thereto,  on  paying  therefor  the 
fair  and  equitable  valufe  thereof,  to  be  ascer- 
tained, if  the  parties  cannot  agree  thereon, 
by  the  circuit  court,  or  other  court  of  record 
of  the  county  of  Jackson,  at  Kansas  City, 
upon  the  petition  of  the  city,  and  in  such 
manner  as  the  court  may  determine;  pro- 
vided, that  a  copy  of  such  petition  shall  be 
served  upon  said  companv,  at  least  fifteen 
days  before  the  same  shall  be  presented  to 
said  court.  If,  at  the  expiration  of  twenty 
years  from  the  time  this  gram  shall  take 
effect  the  same  shall  not  have  been  renew^e<i, 
or  the  city  shall  not  have  become  owner  of 
said  works,  the  city  shall  then  be  required 
to  purchase  and  become  sole  owner  of  said 
waterworks  as  aforesaid,  and  pay  therefor  a 
price  agreed  upon  by  the  parties,  or  ascer- 
tained as  they  may  agree;  or,  if  the  price 
cannot  be  thus  agreed  upon,  then  the  city 
shall  pay  the  fair  and  equitable  value  of  the 
whole  works,  to  be  ascertained  by  said  cir- 
cuit or  other  court  of  record  as  aforesaid,  in 
such  manner  as  said  court  shall  determine 
on  the  petition  of  eitlier  party  for  the  pur- 
pose; provided,  that  the  party  presenting 
such  petition  shall  have  served  a  copy  there- 
of upon  the  otiier  party,  at  least  fifteen  days 
before  the  day  of  presentation ;  and,  pro- 
vided also,  that  if  upon  examination  it  be 
found  that  such  works  are  not  in  all  respects 
in  good  condition,  and  of  first  class  and  sound 
materials,  and  in  every  way  efiicient,  then 
the  city  shall  not  be  required  to  purchase  the 
same  at  any  time  nor  at  any  price." 

On  December  26,  1891,  the  company  filed  a 
bill,  alleging  that  under  the  contract  there- 
by created^  the  company  completed  the  works 
for  operation  as  required,  and  that  they  were 
duly  accepted  by  the  city  ;  that  on  the  25ih 
day  of  May,  1878,  the  city,  by  a  certificate 
signed  by  its  mayor  and  the  president  of  the 
common  council,  did  certify  that  said  com- 
pany was  operating  its  works  to  the  satisfac- 
tion of  the  city  ;  that  the  company  bad  kept 
and  performed  all  the  conditions,  coveuiints, 
promises,  and  agreements  on  its  part,  and 
that  it  would  at  all  times  be  ready,  able. 
%nd  willing  to  do  so;  that  the  company  had 
expended  large  sums  of  money  in  building 
the  works ;  and  that  in  order  to  do  so  it  has  is- 
sued its  bonds  in  the  aggregate  of  $3,000,000. 
secured  by  mortgages  covering  the  water- 
works plant ;  that  the  defendant  city  falsely 
pretended  that  the  ordinances  and  the  con- 
tract embodied  therein,  were  not  in  force, 
and  were  no  longer  binding  and  obligatory 
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upon  said  dcfendaDt,  and  particularly  that 
said  defendant  was  not  and  would  not  be 
bound  either  to  purchase  said  waterworks,  as 
by  said  ordinance  was  provided  and  agreed, 
or  to  renew  the  company's  said  grant;  that 
the  mayor  and  common  council,  law  officers, 
and  legal  advisers  of  the  city  had  publicly 
declared  and  represented  that  said  ordinances 
and  contract  were  not  binding  and  obligatory 
<upon  the  city,  and  had  threatened  and  did 
•threaten  and  intend  to  repudiate  the  same, 
«nd  refuse  to  keep  and  perform  the  coven- 
ants, agreements,  and  promises  therein  con- 
tained and  expressed  to  be  kept  and  performed 
on  the  part  of  the  city  with  respect  to  the 
renewal  of  said  contract,  and  the  purchase 
of  and  payment  for  said  waterworks;  that 
in  furtherance  of  said  unlawful  intent,  pur- 
pose, and  threats,  the  city  had  adopted  cer- 
tain charter  amendments,  and  had  passed  or- 
dinances providing  for  constructing  and 
operating  waterworks  in  the  citv,  and  for 
issuing  bonds  for  the  purpose,  ana  authoriz- 
ing plans,  speciflcatious,  and  details  for  the 
work  to  be  prepared,  and  had  publicly  ad- 
vertised for  sealed  bids  for  the  purchase  of 
«aid  bonds.  The  bill  prayed  a  oecree  **that 
the  several  ordinances  accepted  by  your  ora- 
tor, hereinbefore  set  forth,  as  they  are  taken 
together,  are  in  full  force  and  effect,  and 
that  the  contract  embodied  therein  is  a  valid 
and  subsisting  contract,  binding  and  obli- 
gatory upon  your  orator  and  the  defendant, 
4ind  that  the  defendant  keep  and  abide  by 
the  same ;  and  that,  upon  your  orator's  duly 
«nd  faithfully  doing  and  performing  all 
things  yet  remaining  to  be  done  upon  its 
part,'  the  defendant,  its  officers  and  agents, 
-keep  and  perform  the  covenants,  promises, 
And  agreements  on  its  part,  so  far  as  they 
4ire  executory  and  unperformed;  and  that 
your  orator  may  have  such  other  and  further 
relief  as  the  case  ma^r  require,  and  as  may 
<>e  conformable  to  equity,  and  to  your  honors 
may  seem  meet,  and  the  defendant,  its  mayor, 
•common  council,  officers,  and  agents,  may 
be  perpetually  enjoined  and  restrained  by 
the  decree  of  this  court  from  proceeding  to 
construct  and  maintain  said  separate  and 
^listinct  system  of  waterworks,  and  from  tak- 
ing or  appropriating  to  its  own  use,  except 
•under  and  in  pursuance  of  its  contract  with 
your  orator,  any  portion  of  your  orator's  said 
system  of  waterworks ;  and  that  your  orator 
may  have  such  other  and  further  relief  as 
the  equity  of  the  case  may  require,  and  as 
to  the  court  may  seem  meet." 

The  answer  of  the  city,  filed  December  6, 
1892,  admitted  certain  allegations  of  the 
bill,  but  denied  that  the  company  had  com- 
plied with  its  contract  by  making  a  com- 
plete and  sufficient  system  of  waterworks  for 
the  city,  as  provided  for  in  the  ordinance. 
It  alleged  that  by  reason  of  such  failure  on 
the  company's  part  the  city  was  relieved  from 
any  obligation  to  purchase  the  company's 
«vstem,  or  any  part  thereof:  and  admitted 
the  purpose  and  intent  of  the  city,  in  the 
immediate  future,  to  acquire  the  ownership 
And  control  of  a  system  of  waterworks  of  its 
<own.  The  city  filed  a  cross- bill  which  set 
4ip  the  various  breaches  of  the  contract  on  the 
part  of  the  company  alleged  in  the  answer, 


I  and  alleged  that  the  city  had  been  and  was 
I  by  those  breaches  released  from  all  obliga- 
tions to  the  company ;  that  the  company,  by 
its  proceeding  in  this  case,  and  by  many 
other  means  and  practices,  was  preventing 
the  city  from  exercising  its  unquestioned 
right  to  provide  itself  with  a  new  system 
of  waterworks ;  and  that  the  company  had 
threatened,  and  was  then  threatening,  to  cut 
off  the  water  supply  from  the  city  and  its 
inhabitants,  as  an  Illegitimate  means  of  forc- 
ing the  city  to  comply  with  its  demands, 
and  to  desist  from  its  purpose  of  building 
its  own  waterworks, — and  prayed  that  the 
city  be  released  and  absolved  from  all  obli- 
gations under  the  contract  to  purchase  its 
system  of  waterworks,  or  any  part  thereof, 
and  the  company  be  enjoined  and  restrained 
from  interfering  in  any  way  with  the  city's 
proceedings  to  sell  its  bonds  and  construct 
its  own  waterworks,  and  also  for  the  pay- 
ment of  damages  on  account  of  the  failure 
of  the  company  to  furnish  the  degree  of  fire 
pressure  stipulated  for  in  the  contract,'  which 
had  been  paid  for  years  at  the  contract  rates, 
and  further  restraining  the  company  from, 
carrying  out  its  threat  of  cutting  off  the 
water  supply  pending  the  suit,  and  also  that 
a  receiver  be  appointed  for  the  company. 

After  the  expiration  of  the  franchise,  on 
the  15th  day  of  November,  1893,  the  city 
filed  a  supplemental  cross- hi  11  setting  up 
the  expiration  of  the  contract  and  alleging 
that  the  city  had  not  renewed  its  grant  to 
the  company ;  that  no  terms  of  agreement 
could  be  entered  into  between  the  city  and 
the  company  with  reference  to  the  matter; 
and  that  the  company  had  failed  to  have  such 
works  as  the  city  was  bound  to  purchase. 
That  since  the  company  had  no  interest  in 
or  title  to  that  portion  of  the  plant  within 
the  limits  of  the  city,  and  had  coerced  con- 
sumers into  paying  water  rentals  without 
making  any  allowance  to  the  city  for  the 
use  of  its  streets  and  property ;  that  under 
the  contract  the  necessary  real  estate  and 
rights  of  way  for  the  erection  of  the  works 
was  purchased  and  had  been  paid  for  by  the 
city,  but  that  the  company  was  wrongfully 
withholding  the  title  to  the  same  from  the 
city  ;  that  the  city  had  been  largely  damaged 
by  the  want  of  the  fire  pressure  guaranteed 
by  the  contract.  It  prayed  a  decree  declar- 
ing that  the  company's  right  and  title  to  the 
works,  within  the  limits  of  the  city,  had 
expired,  and  that  the  same  belong  to  the 
city  :  that  the  court  ascertain  and  determine 
the  interest  of  the  company  in  the  works  de- 
scribed by  the  pleadings,  and  that  the  city 
be  permitted  to  obtain  the  same  upon  mak- 
ing just  compensation,  to  be  determined  by 
the  court  in  such  manner  as  the  court  may 
provide ;  that  the  company  be  required  to 
convey  the  real  estate  standing  in  its  name 
to  the  city ;  that  the  damages  which  the  city 
had  suffered  by  reason  of  the  failure  of  the 
company  to  furnish  the  required  fire  pressure 
in  the  past  be  determined  and  adjudged  in 
favor  of  the  city  ;  that  the  sum,  if  anything, 
which  the  city  ought  to  pay  to  the  company 
for  furnishing  water  for  public  use,  pending 
the  litigation,  be  determined ;  that  the  com- 
pany be  enjoined  from  cutting  off  the  supply 
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of  water  to  tbe  city  for  pablic  purpoees ; 
that,  if  necessary,  a  receiver  be  appointed 
to  take  and  operate  the  works. 

On  January  2,  1894,  an  answer  to  the  sup- 
plemental cross-bill  was  filed  setting  up 
inter  alia: 

''That  the  said  city  is  without  authority 
or  power  to  purchase  said  system  of  water- 
works for  the  following  reasons  and  because 
of  the  following  facts,  to  wit: 

**  (a)  The  Constitution  of  the  State  of  Mis- 
souri, of  1875,  withdrew  from  said  city  the 
power  to  become  indebted  to  an  amount  suf- 
ficiently large  to  purchase  said*  system  of 
waterworks,  and  said  city  has  no  means  to 
apply  to  such  purpose,  and  could  only  ac- 
complish the  same  by  becoming  indebted  to 
an  amount  which  would  make  Its  indebted- 
ness exceed  the  limitations  in  said  constitu- 
tion contained,  and  the  annual  interest  on 
such  indebtedness  larger  than  could  be  paid 
out  of  the  taxes  authorized  to  be  levied  for 
that  purpose. 

**  (b)  By  section  17  of  article  18  of  the  char- 
ter of  said  city,  adopted  in  1889,  it  is  ex- 
pressly prpvided,  referring  to  the  contract 
•with  this  defendant  embodied  in  said  Ordi- 
nances Nos.  10,524  and  14,776,  that  'the  city 
can  purchase  such  works,  or  renew  the  fran- 
chise thereof  only  by  ordinance  passed  by  a 
majority  vote  of  the  members  elect  of  each 
house  of  the  common  council ;  and  only  then 
in  the  event  that  said  ordinance  shall  be  ap- 

E roved  by  a  vote  of  two  thirds  of  the  quali- 
ed  voters  of  the  city  voting  at  an  election 
held  for  such  purpose. '  And  the  defendant 
states  that  no  such  ordinance  has  been  passed, 
nor  has  any  election  been  held,  aa  provided 
in  said  charter. 

**  (c)  Under  Ordinance  No.  2,268  of  said 
city,  approved  August  21,  1890,  an  amend- 
ment to  the  charter  of  said  city  was  adopted, 
the  same  being  mentioned  in  the  seventeenth 
paragraph  of  the  original  bill  of  complaint, 
and  a  copy  thereof  annexed  to  said  bill  as 
Schedule  £ ;  and  in  and  by  such  amendment 
the  said  city  expressly,  and  for  the  precise 

fmrpose  of  disabling  itself  from  carry  in  fir  out 
ts  contractual  obligations  to  this  defencfant. 
limited  its  power  to  hold  property  for  water- 
works purposes  to  such  property  as  might  be 
located  in  the  state  of  Missouri. 

**  (d)  Questions  having  been  made  as  to  the 
validity  of  said  charter  amendments,  the  com- 
plainant caused  the  general  assembly  of  the 
state  of  Missouri  to  enact '  An  act  concerning 
waterworks,  and  a  supply  of  water  for  cities 
now  having  or  that  may  hereafter  have  a 
population  of  more  than  one  hundred  thou- 
sand (100,000)  and  less  than  three  hundred 
thousand  (800,000)  inhabitants,  whether  or- 
ganized under  general  law  or  special  char- 
ters, or  under  section  sixteen  (16)  of  article 
nine  (9)  of  the  Constitution  of  this  state, 
and  to  issue  bonds  for  acquiring  waterworks, 
and  to  make  contracts  for  supplying  water  to 
such  cities,  approved  March  6,  1898,  which 
is  in  substance  the  same,  and  contains  the 
same  limitations  and  restrictions  upon  the 
powers  of  the  complainant  as  It  imposed  upon 
Itself  by  its  charter  amendment,  namely,  to 
acquire  only  such  property  as  is  situated 
within  the  state  of  Missouri.    The  complain- 
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ant  is  the  only  city  to  which  said  act  has  or 
can  have  application,  and  the  same  wa» 
caused  to  be  enacted  by  said  complainant  for 
the  same  purpose  which  moved  the  adoptioQ 
of  said  charter  amendments,  as  hereinbefore 
stated. 

"*  (e)  Under  section  four  of  said  Contract 
Ordinance  No.  10,524,  the  said  city  coald 
only  become  the  owner  of  said  system  of 
waterworks  by  exercising  its  option  to  par- 
chase  the  same  on  or  before  November  15, 
1898 ;  and  the  said  city,  until  lonr  after  that* 
date,  adhered  to  the  election  made  and  pur- 

f^oses  expressed  in  its  original  cross- bill  here- 
n.  And  the  defendant  shows  that  under  the 
charter  of  said  city  the  authority  to  act  for 
said  complainant  in  the  premises  is  vested  ii» 
its  common  council  by  the  passage  of  a  proper 
ordinance ;  that  no  action  whatever  has  beei» 
taken  by  such  body,  or  by  an  ofiScer  or  per- 
son authorized  to  act  for  said  city,  relative 
to  the  matter ;  and  that  the  only  step  taken 
in  the  premises  has  been  through  the  solic- 
itors in  this  cause,  upon  their  own  motion, 
by  the  filincr  of  the  so-called  'Supplementaiy 
Cross-biir  lierein. 

**  (f)  For  more  than  four  years  prior  to  the 
filing  of  the  said  supplementary  cross-bill, 
the  city  has  claimed  and  contended  that  it 
was  absolved  and  released  from  the  contract 
with  this  defendant,  and  that  it  did  not  pro- 
pose to,  and  would  not,  purchase  the  fiefend- 
ant's  system  of  waterworks,  or  any  part 
thereof,*  although  said  company  has  always 
denied,  and  does  still  deny,  said  claim. 

''By  reason  of  which  facts  this  defendant 
avers  that  said  city  is  disabled,  debarred,  and 
prohibited  from  purchasing  its  said  system 
of  waterworks,  and  that  said  city  waiveid  any 
and  all  right  to  do  so." 

The  city  subsequently  filed  an  amendment 
to  its  supplementary  cross- bill  stating  that 
it  was  ana  always  had  been  willing  to  pur- 
chase the  property  at  a  reasonable  price  ask- 
ing that  it  be  allowed  to  do  so. 

Commissioners  were  appointed  to  estimate 
and  fix  the  value  of  the  works  and  system  aa 
a  whole,  to  be  predicated  on  the  actual  value 
of  the  works,  and  not  upon  the  stock  of  the 
company,  and  to  be  the  fair  and  equitable 
value  of  the  whole  works  at  the  time.  Upon 
the  pleadings,  evidence,  and  the  report  of 
the  commissioners,  the  cause  was  heard  and 
it  was  decreed : 

**  First.  That  under  the  act  of  the  le^ala- 
ture  and  the  contract  between  the  National 
Waterworks  Company  of  New  York  and  the 
city  of  Kansas  City,  set  out  in  the  pleadinga 
in  this  case,  the  said  city  is  legally  bound 
to  purchase  from  said  company,  and  said 
company  is  legally  bound  to  sell  to  the  said 
city,  the  full,  complete,  and  entire  water- 
works plant  by  which  the  said  city  and  its 
inhabitants  are  now  supplied  wiUi  water, 
including  all  portions  oi  said  plant,  as  wel) 
that  portion  in  the  state  of  Kansas,  and  com- 
monly known  as  the  'Quindaro  Supply 
Works  and  Flow  Pipe'  as  that  portion  situ- 
ated in  the  state  of  Missouri,  together  with 
all  lots  and  lands  belonging  to  or  in  any 
wise  used  as  part  of  said^plant,  with  the  .ex- 
ceptions mentioned  in  the  eleventh  paragraph 
of  this  decree,  and  everything  of  every  nature 
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belonging  or  pertaining  to  said  waterworks 
plant. 

**  Second.  That  said  city,  under  the  said 
contract,  is  bound  to  pay  for  said  complete 
or  whole  waterworks  plant,  and  the  said 
company  is  bound  to  receive  in  full  pay- 
ment therefor  'the  fair  and  equitable  ralue 
of  the  whole  work, '  as  provided  in  said  coo- 
tract. 

**  Third.  The  court  finds  that  the  fair  and 
equitable  value  of  the  said  complete  and 
whole  waterworks  plant  is  two  million  seven 
hundred  and  fourteen  thousand  dollars  ($3,- 
714,000). 

''Fourth.  That  said  city  is  entitled  to  the 
possession,  use,  and  control  of  said  whole 
and  complete  waterworks  plant,  and  said 
company  shall,  on  the  80th  day  of  April, 
1894,  surrender  and  deliver  to  tne  said  city 
the  said  whole  and  complete  waterworks 
plant,  and  everything  pertaining  thereto, 
and  all  rights,  leases,  or  contracts  relating 
thereto,  and  necessary  or  essential  to  the  full 
enjoyment  of  said  waterworks  as  they  are 
now  enjoyed  and  operated  by  the  said  com- 
pany ;  and  the  said  company  is  hereby  en- 
joined from  using  or  operating  said  works, 
or  retaining  possession  or  control  of  any  part 
thereof,  after  the  said  80th  day  of  April, 
1894,  and  is  enjoined  from  refusing  or  deny- 
ing to  said  city  the  complete  and  peaceable 
possession  of  said  works  on  that  day ;  and 
said  city  is  enjoined  from  refusing  or  neg- 
lecting to  demand  and  accept  the  possession 
of  said  works  on  that  day,  and  no  appeal  of 
this  cause  by  either  or  both  of  the  parties 
thereto  shall  operate  to  suspend  these  injunc- 
tions. 

*  "Fifth.  In  the  event  that  said  company  is 
unable  to  deliver  the  possession  of  the  whole 
and  complete  waterworks  plant,  including 
the  Quindaro  Supply  Works,  then  said  com- 
pany shall  deliver  and  the  city  shall  receive 
on  or  before  said  80th  day  of  April,  1894, 
that  part  of  the  plant  in  the  state  of  Missouri ; 
and  said  company  is  hereby  enjoined  from 
interfering  with  the  possession  of  said  city 
to  that  part  of  said  works  situated  in  the 
state  of  Missouri ;  and  this  injunction  shall 
remain  in  force  pending  any  appeal  in  this 
case. 

"Sixth.  The  said  company,  within  six 
months  from  the  date  of  this  decree,  shall 
make,  execute,  and  deliver  to  the  city  a  good 
and  sufficient  assignment  and  conveyance  of 
said  whole  and  complete  waterworks  plant 
mentioned  in  the  first  paragraph  of  this  de- 
cree, acceptable  to  the  city  or  approved  by 
this  court,  and  when  such  conveyance  is  ac- 
cepted by  the  city,  or  approved  by  this  court, 
the  city  shall  become  bound  to  pay  to  the 
said  company  the  sum  of  two  million  seven 
hundred  and  fourteen  thousand  dollars  ($2,  • 
714,000),  being  the  fair  and  equitable  value 
of  said  works  in  the  manner  following,  that 
is  to  say  :  The  city  shall  agree  and  assume 
to  pay  on  the  incumbrances  and  liens  on  said 
waterworks  plant,  to  the  holder  or  holders 
thereof,  as  their  several  rights  and  interests 
and  priority  thereto  shall  appear,  an  amount 
of  said  lien  equal  to  said  sum  of  two  mil- 
lion seven  hundred  and  fourteen  thousand 
dollars  ($2,714,000) ,  and  shall  become  bound 
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to  save  said  company  harmless  as  to  that 
amount  of  said  lien.  When  said  sale  and 
transfer  of  said  waterworks  plant  is  made  as 
provided  in  this  para^rraph,  the  liability  of 
the  city  to  pay  therefor  as  herein  provided 
shall  relate  back  to  the  80th  day  of  April, 
1894. 

**  Seventh.  If  the  waterworks  company  shal  I 
fail  to  make  and  tender  a  sufficient  convey- 
ance of  said  whole  and  complete  waterworks 
plant  within  said  six  months  from  the  date 
of  this  decree,  then  the  city  shall  not  be  re- 
quired to  pay  the  price  fixed  for  the  com- 
plete and  whole  plant ;  and  the  question 
whether  the  city  shall  pay,  or  is  liable  to 
pay,  any  sum  whatever,  for  that  part  or 
fraction  of  the  plant  in  Missouri  which  does 
not  include  the  source  of  supply,  is  re- 
served 

"Eighth.  That  said  city  is  not  entitled  to 
recover  from  said  company  any  sum  for  or 
on  account  of  any  of  the  several  claims  for 
damages  set  up  in  its  cross-bill. 

"Ninth.  The  said  city  shall  pay  to  said 
company  the  contract  price  for  hydrant  ren- 
tals down  to  and  Including  the  80th  day  of 
April,  1894,  amounting,  principal  and  in- 
terest, after  deducting  all  payments  made 
thereon,  to  the  sum  of  one  bundled  and  thirty- 
nine  thousand  four  hundred  and  fifty-two 
dollars  and  eighty- two  cents  ($189,452.82),. 
to  be  paid  in  the  time  and  manner  following, 
viz.  :  One  third  of  said  sum  shall  be  paid 
upon  delivery  by  said  company  to  the  city 
of  the  possession  of  the  whole  and  complete 
waterworks  plant  as  required  in  the  fourth 
paragraph  of  this  decree,  one  third  when 
said  company  shall  deliver  to  the  city  a 
sufficient  conveyance  or  transfer  of  the  whole 
and  complete  waterworks  plant,  and  the  re- 
maining third  six  months  thereafter ;  each 
of  said  installments  to  bear  interest  at  6  per 
cent  per  annum  from  April  80,  1894. 

"Tenth.  That  said  company  shall  have 
the  right  to  collect  and  retain  all  water  ren- 
tals which  were  due  prior  to  the  80th  day  of 
April,  1894,  and  no  claim  therefor  shall  be 
made  by  the  city  against  the  company  or 
the  consumers ;  and  the  city  shall  collect  and 
appropriate  to  its  own  use  all  water  rentals 
which  may  accrue  after  the  80th  day  of 
April,  1894,  and  said  company  shall  have 
no  claim  against  the  city  or  the  consumers 
therefor. 

"  Eleventh.  That,  conformably  to  the  con- 
sent expressed  by  counsel  for  both  parties  at 
the  hearing,  the  property  described  in  the 
pleadings  as  the  '  Kaw  Point  Pumping  Sta- 
tion, '  and  the  six  or  ten  acres  of  land,  more 
or  less,  connected  therewith,  and  now  owned 
by  said  company,  shall  remain  its  property, 
and  shall  not  be  conveyed  to  said  city  as 
part  of  said  waterworks  plant.  The  value 
of  said  Kaw  Point  pumping  station  has  been 
deducted  from  the  price  to  be  paid  for  the 
complete  works. 

"Twelfth.  That  each  party  shall  pay  one 
half  of  the  costs  of  these  suits. 

"Thirteenth.  That  this  case  is  reserved 
for  the  purpose  of  making  such  other  and 
further  orders  as  may  be  found  necessary  to 
carry  this  decree  into  effect,  and  as  may  be 
equitable  and  just* 
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Before  Brewer,  Oircvit  Justice,  Sanborn, 
Circuit  Judge,  and  Thayer,  District  Judge. 

Mr,  C.  O.  Tichenor*  for  National  Water- 
works Co. : 

Tbe  act  complained  of  and  which  it  is  sought 
by  the  bill  to  prevent,  is  tbe  building  of  a 
system  of  waterworks  by  tbe  city,  and  for  the 
reason  that  such  act  will  destroy  the  value  of 
complainant's  plant. 

It  is  similar  in  principle  to  that  In  the  fol- 
lowing cases: 

Mintnrn  v.  Larue,  64  U.  S.  23  How.  435,  16 
L.  ed.  574;  Chenango  Bridge  Co,  v.  Binghamton 
Bridge  Co.  70  U.  8.  3  Wall.  51,  18  L.  ed.  187: 
Charles  River  Bridge  Proprs,  v.  Warren  Bridge 
Proprs.  36  U.  S.  11  Pet.  420,  9  L.  ed.  773;  Aeii^ 
Orleans  Water  Works  Co,  v.  Rivers,  115  U.  S. 
674,  39  L.  ed.  625;  Citizens  Gas  Light  Co.  v. 
Ixmismlle  Gas  Co,  81  Ky.  263. 

If,  as  decreed  by  the  court,  the  company 
must  sell,  and  the  value  of  the  pknt  is  much 
less  than  the  mortgages  thereon,  then  this  debt 
must  be  cut  down;  as  a  result  of  this  forced 
sale  many  of  these  bondholders  must  lose, 
and  yet,  neither  of  the  trustees  in  these  mort- 
gages is  a  party;  not  a  single  bondholder  is  a 
party. 

Alexander  y,  fforner,  1  McCrary,  642;  Shields 
V.  Barrow,  58  U.  S.  17  How.  139, 15  L.  ed. 
180. 

All  persons  interested  in  the  object  of  the 
suit,  and  whose  rights  will  be  directly  affected 
by  the  decree,  must  be  made  parties  to  the 
suit. 

McArthur  ▼.  Beoit,  118  U.  8.  891,  28  L.  ed. 
1031;  St  Louis  d  S,  F.  i?,  Co.  v.  Wihon,  114 
U.  8.  60,  29  L.  ed.  66;  Kendig  v.  Dean,  97  U. 
8.  425,  29  L.  ed.  1062;  ffoo^  v.  Wilson,  76  U.  8. 
9  Wall.  501,  19  L.  ed.  762;  Robertson  v.  Carson, 
86  U.  8.  19  Wall.  95.  22  L.  ed.  178;  Ribon  v. 
Chicago,  R.  L  dt  P.  R.  Co,  88  U.  8.  16  Wall. 
450,  21  L.  ed.  368;  Carey  v.  Brown,  92  U.  8. 
171.  28  L.  ed.  469;  Coiron  v.  Millaudon,  60  U. 
8. 19  How.  115, 15  L.  ed.  575;  Barney  v.  Sal 
timore,  78  U.  8.  6  Wall.  285, 18  L.  ed.  826. 

The  city  has  so  disabled  itself  that  it  cannot 
elect  to  buy. 

The  contention  that  tbe  city  had  no  right  to 
disable  itself,  would  be  true  if  the  amendment 
of  the  act  were  s^ought  to  be  used  against  the 
company  seeking  to  compel  the  city  to  buy, 
but  it  is  not  true  where  the  company  does  not 
wish  to  sell. 

McCracken  v.  Ilayuard,  48  U.  8. 2  How.  612, 
11  L.  ed.  399;  Edwards  v.  Kearzey,  96  U.  8. 
600,  24  L.  ed.  796;  Neio  York  Guaranty  dh 
Indemnity  Co,  v.  Louisiana  Board  of  Liquida- 
tion, 105  U.  8.  625,  26  L.  ed.  1108;  New 
OrleansY,  Morris,  105  U.  8.  603.  26 L.  ed.  1185; 
Louisiana  v.  Nexp  Orleans,  102  U.  S.  206,  26  L. 
ed.  133;  New  Orleans  v.  New  Orleans  Water 
Works  Co.  142  U.S.  88,  35  L.  ed.  946;  New  York 
V  Squire,  145  U.  8.  190,  86  L.  ed.  671. 

How  the  city  can  be  entitled  to  any  damage 
for  being  prevented  from  buying  a  system  of 
works  which  it  not  only  in  various  ways  de- 
clared it  would  not  buy,  but  took  steps  so  that 
it  could  not  do  so,  is  not  apparent. 

Jenkins  Y.  Hiles,  6  Ves  Jr.  654:  8  Pom.  Eq. 
Jur.  p.  450.  note;  Western  U.  Telcg.  Co.  v. 
Hall,  124  U.  8.  458,  81  L.  ed.  482;  United  States 
V.  Behan,  110  U.  S.  844,  28 L.  ed.  170;  Smithy. 
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Bolles,  182  U.  S.  180,  38  L.  ed.  281;  Ilow.^ri 
V.  atillwell  db  B.  Mfg,  Co.  189  U.  S.  199, 
85  L.  ed.  147;  ffadley  y,Tfaxendale,  9*Exch.  S54; 
Hannibal  Bridge  Co.Y.Schavbacher,  57  Mo..'i'<S; 
WUey  V.  Athol.  6  L.  R.  A.  343,  160  Mass. 42(5; 
Topliff  V.  Topliff,  123  U.  8.  131,  80  L.  ed. 
1114. 

Where  a  contract,  entered  into  by  the  city, 
for  the  construction  of  certain  public  works, 
provides  that  they  shall  be  completed  under 
the  supervision  and  to  the  satisfaction  of  an 
officer  of  the  city,  his  action  in  finally  accept- 
ing them  is  binoing. 

Omaha  v.  Hammond,  94  U.  8.  9a.  34  L.  ed. 
70;  Comstock  v.  Sanger,  51  Mich.  502. 

A  party  may  waive  an^  provision  either  of 
a  contract  or  of  a  statute  intended  for  bis  bene- 
fit. 

Shutte  V.  Thompson,  83  U.  8.  16  Wall.  159, 
31  L.  ed.  125;  Creswell  7.  fMnahan,  101  U.  S. 
347,  2^  L.  ed.  853;  Murdock  v.  Lewis,  36  Mo. 
App.  244. 

This  is  not  a  case  where  a  company  builds 
under  a  license  given  by  law  coupled  wi:h  the 
right  to  purchase  by  the  municipality  where 
the  works  arc  built,  in  other  words  a  naked 
right  to  furnish  water  until  it  had  to  sell;  it  is 
a  case  where  the  works  were  built  under  a 
contract  with  the  city.  This  contract  does  not 
say  simply  that  the  company  shall  sell  at  a 
price  to  be  fixed  by  an  arbitrator;  tbe  terms 
used  are,  "on  paying  therefor  the  fair  and 
eqxiitable  value  thereof." 

Wheeling  Gas  Co.  v.  Wheeling,  8  W.  Va. 
329;  Murray  v.  Stanton,  99  Mass.  348;  Wil- 
lard  V.  Tayloe,  75  U.  8.  8  Wall.  568,  19  L.  ed. 
ed.  504. 

Messrs.  Lathrop,  Morrow*  Fox  &• 
Moore*  also  for  National  Water  Works  Co.: 

To  base  a  decree  for  specific  performance  on 
the  oiiginal  bill  of  the  company  "would  be  to 
violate  the  obvious  principle  that  in  every  case 
the  cause  of  action  must  exist  at  the  time  the 
suit  is  brought. 

Straughan  v.  Hallwood.  30  W.  Va.  274;  1 
Bpach,  Mod.  Eq.  Jur.  §496,  p.  518;  Turner  v. 
Pierce,  81  Wis.  343;  Ezans  v.  Bogshaw,  L.  R. 
8  Eq.  469;  Cross  v.  Be  Valle,  68  U.  8.  1  Wall. 
5.  17  L.  ed.  515;  LangdaU  v.  Briggs,  38  L.  T. 
N.  8.  467.  21  Week.  Rep.  620. 

Wiih  the  pleadings  of  the  city  in  such  utter 
conflict  and  antagonism,  a  dismissal  of  tbe 
cross-bill  with  its  supplement  and  amendment 
is  inevitable 

1  Beach,  Mod.  Eq.  Jur.  §§  431,  497.  pp.  450. 
514;  Shields  v.  Barrow,  68  U.  8.  17  How.  130. 
15  L.  ed.  158;  Verplanky.  Mercantile  Ins.  Co. 
of  New  York,  1  Ed  w.  Ch.  46,  6  L.  ed.  54;  Mator 
V.  Dry,  2  Sim.  &  Stu.  113;  Harkley  v.  Mack, 
60  Mich.  591;  WaddeU  v.  Beach,  9  N.  J.  Eq. 
798;  Hall  v.  Harrington,  41  Mich.  146;  Lauts 
V.  Gordon,  28  Fed.  Rep.  284;  Cross  v.  De 
Valle,  supra;  Ayres  v.  Garrer,  58  U.  8.  17 
How.  591, 15  L.  ed.  179;  Jaokson  v.  Grant,  18 
N.  J.  Eq.  145;  Maynard  v.  Green,  80  Fed. 
Rep.  643;  Hardin  v.  Boyd,  113  U.  8.  766.  28 
L.  e<i.  1141;  Richmond  v.  Irons,  121  U.  8.  30. 
80  L.  ed.  866. 

The  Constitution  of  Missouri  of  1875,  limit- 
ing municipal  indebtedness  to  6  per  cent  upon 
the  assessed  valuation,  is  an  insuperable  bar- 
rier to  the  acquisition  of  the  company's  works 
by  the  city  at  the  present  time. 
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Chicago,  M,  dSi.  P,R  Go.  v.  Erana,  58 Fed. 
Rep.  433;  Cooley,  Const.  Lim.  5lh  ed.  pp.  230, 
231,289,  if€0.  334,  836;  Maryland  v.  Baltimore 
<fc  0.  R.  Co.  44  U.  6.  3  How.  551,  11  L.  ed.  721 ; 
Mourt  Pleasant  v.  Beckwiih,  100  U.  8.  514,  26 
L.  e<l.  699;  iV««  Orleans  v.  New  Orleans  Water 
WorKa  Co.  142  U.  S.  79,  85  L.  ed.  948. 

The  city  is  not  entitled  to  a  decree  against 
tbe  company  for  specific  performance  of  the 
contract  of  Novenober  15,  1878,  for  the  rea- 
son that  tbe  crossbill  nowbere  allccres  that, 
prior  to  tbe  flting  tbereof,  it  bad  put  tbe  cooa 
pany  in  default  by  offering  to  buy  its  whole 
plant  and  pay  tbe  purchase  price  tbereof. 

Pom.  Spec.  Perf.  g$  828.  824.  334,  881:  2 
Beach,  Mod.  Eq.  Jur.  §  588,  p.  658;  Morgan  v. 
Morgan,  15  U.  8.  2  Wheat.  290.  4  L.  cd  242; 
Boone  v.  Miuouri  Iron  C-o.  58  U.  8.  17  How. 
840, 15  L.  ed.  171;  Weseott  v.  Muhane,  58  Fed. 
Rep.  805. 

By  its  diseDsbling  iegislation,  by  its  adopted 
plan  for  a  new  system  of  waterworks,  by  its 
vote  of  two  millions  of  dollars  worth  of 
bonds  to  construct,  tbe  same,  by  its  original  an- 
swer, alleging  that  the  contract  of  November 
15.  1873,  was  no  longer  obligatory,  and  by  its 
original  cross-bill  making  the  same  allegation 
and  praying  a  formal  decree  of  cancellation, 
tbe  city  elected  to  treat  the  contract  as  at  an 
end,  and  su  far  as  itself  is  concerned,  has  no 
right  now  to  ask  for  a  decree  for  specific  per 
formance  of  tbe  same  contract  under  an 
equivocal  allegation,  filed  by  its  counsel  at  the 
final  bearing. 

Foteler  v  Bowery  Sav.  Bank  (N.  T.)  4  L.  R 
A.  145,  and  cases  cited  in  note;  Scarf  v.  Jar- 
dine,  7  App.  Cas.  845;  Sanger  v.  Wood,  8 
Johns.  Ch.  416,  1  L.  ed.  668. 

The  works  were  built  substantially  accord- 
ing to  contract  by  tbe  company  and  were  ac 
cepted  as  such  by  tbe  city.  Any  deviations 
which  exist  were  made  with  tbe  knowledge 
and  acquiescence  of  the  city  and  do  not  jus- 
tify a  refusal  to  take  the  works  because  not 
constructed  as  required  by  the  contract. 

Phillips  dfc  C.  Cow'tr,  Co,  v.  Seymour,  91  U. 
8.  646,  28  L.  ed.  841;  American  FUectric 
Oonstr.  Co,  v.  Consumers  Oas  Co.  41  Fed. 
Rep.  48. 

In  the  eye  of  a  court  of  equity,  an  executed 
parol  license  is  as  effectual  to  create  title 
which  cannot  be  successfully  attacked  as  a 
deed  would  be. 

Baker  v.  Chicago,  R.  I.  4b  P.  R,  Co,  57  Mo. 
265;  Rerick  v.  Kerv,  14  Serg.  &  R.  267,  16 
Am.  Dec.  497;  House  v.  Montgomery,  19  Mo. 
App.  170;  Chiles  w.  Wallace fi'^iAo.  84:  U  Fevre 
V.  U  Fevre,  4  Serg.  &  R.  241, 8  Am.  Dec.  691; 
Campbell  v,  Indianapolis  <fe  V.  R,  Co.  110  Ind. 
492;  BucJianan  v.  Logansport,  C.  d  S,  W.  R. 
Co.  71  Ind.  266;  Simons  v.  Morehouse,  88  Ind. 
894;  Hodgson  v.  Jeffries,  52  Ind.  834;  Russell  ▼. 
nitbbard,69  111.  835;  Wilson  v.  Chalfant,  15 
Ohio,  248, 45  Am.  Dec.  574;  aarkr.  Olidden, 
62  Vt.  702;  Angell,  Water- Courses,  §  818;  Cook 
V.  Pridgen,  45  Ga.  881,  12  Am.    Rep.   582. 

Greenwood  y.  Union  Freight  R.  (7<?.,105  D.  8. 
18,  26  L.  ed.  961,  says  in  reference  to  tbe  effect 
of  a  repeal  of  a  franchise  to  a  street  railway 
company:  ''Personal  and  real  property  ac- 
quired by  the  corporation  during  its  lawful 
existence,  rights  of  contract,  or  choses  in  ac- 
tion so  acquired,  and  which  do  not,  in  their 


nature,  depend  upon  the  general  powers  con- 
ferred by  tbe  charter,  are  not  destroyed  by 
such  a  rcoeal  " 

See  Denvoit  v.  Jones,  69  U.  8.  2  Wall.  1,  17 
L.  ed.  702. 

Mffisrs.  Karne8«  Holmes  &  Krauthofft 
also  for  National  Waterworks  Co.: 

There  is  in  the  cross  bill  a  new  substantive 
cause  of  action  upon  which  a  decree  can  be 
had  without  connecting  it  with  the  original 
bill.  Tbe  compbiinant  is  here  wanting  to  go 
entirely  upon  new  ground,  in  fact  to  make  a 
new  rase.  If  this  is  to  be  done,  it  must  be  by 
a  di<« missal  of  the  present  bill  and  the  filing  of 
a  new  one. 

Calling  the  pleadings  a  supplemental  cross- 
bill does  not  alter  tbe  case. 

Hill  V.  Hill,  10  Ala.  527;  Rotier  v.  Barclay, 
15  Ala.  439;  Dann  v.  Baker,  12  How.  Pr.  521; 
Wattson  V.  Thib'ju,  17  Abb.  Pr.  184;  Harring- 
ton V.  Slade,  22  Barb.  161;  Slauson  v.  Engle- 
hart,  84  Barb.  198;  Milner  v.  Milner,  2  Edw. 
Ch.  114,  6  L.  ed.  830;  Gillett  v.  Hall,  18  Conn. 
426;  Clark  v.  Hull,  81  Miss.  520;  Ledwith  v. 
Jacksonville,  82  Fla.  1;  Story,  Eq.  PI.  9th  ed. 
§336. 

The  original  and  supplemental  bills  "make 
but  one  pleading  and,  so  far  as  they  conflict, 
destroy  each  ottier." 

Story,  Eq.  PI.  9tb  ed.  §332,  note  4;  Choteau 
V,  Rice,  1  Minn.  106;  Sanderlin  v.  Thompson, 
17  N.  C.  539;  Bannon  v.  Comegys,  69  Md.  411. 

A  plaintiff  cannot  file  a  bill  for  one  purpose 
and  then  by  amendment  convert  it  into  a  bill 
for  an  opposite  purpose.  Thus,  a  person  c«n- 
notfile  a  bill  to  set  aside  a  deed,  and  then  by 
amendment  turn  it  into  a  bill  to  execute  the 
trusts  of  the  same  deed. 

Allen  V.  faring,  23  Beav.  615;  Hodson  v. 
Ban,  1  Phill.  Ch.  177;  Taylor  v.  Taylor,  1 
Macn.  &  G.  397;  Lindsay  v.  Lynch,  2  Scb.  & 
Lef.  1:  Denistfn  v.  Little,  Id.  11,  note; 
Straugfian  v.  Hallwood,  30  W.  Va.  274;  May- 
nard  v.  Gnen,  30  Fed.  Rep.  643. 

Every  fact  and  circumstance  negatives  the 
fundamental  essential  that  tbe  city  has  been 
**doing  equity."  Its  refusal  to  pay  hydrant 
rentals,  if  that  were  the  only  non  compliance 
di.sclosed  by  the  record,  would,  alone,  disen- 
title it  to  be  heard  in  a  court  of  equity. 
•  Pensacola  Gas  Co,  v.  Provisional  Municipal- 
ity of  Pensacola,  88  Fla.  322. 

A  bill  to  annul  a  contract  for  fraud  or  il- 
legality and  to  specifically  enforce  it  if  tbe  court 
shall  hold  that  it  is  valid,  is  fatally  defective. 

St.  Louis,  V,  dt  T,  H.  R,  Co.  v.  Terre  Baute 
d  L  R.  Co,  88  Fed.  Rep.  440;  Shields  v.  Bar- 
row,  58  U.  8.  17  How.  130. 15  L.  ed.  158. 

The  city  is  entirely  without  available  means 
to  apply  to  the  purchase  of  waterworks.  Tbe 
full  rate  limited  by  tbe  constitution  has  been 
continually  levied,  and  the  ordinary  current 
expenses  of  the  city  have  been  barely  met,  and 
have  several  times  exceeded  the  revenue  col- 
lected. 

1  Dill.  MuLi.  Corp.  4th  ed.  §  180;  Litchfield 
V.  BaUou,\U\i.  8.  190.  29 L.  ed.  182;  Budi^ 
anan  v.  Litcfifldd,  102  U.  8.  278,  26  L.  ed  138; 
Dioton  County  v.  Field,  111  U.  8.  83,  28  L.  ed. 
360;  Lake  County  Comrs.  v.  Rollins,  180  U.  8. 
662,  32  L.  ed.  1062;  Lake  County  Comrs.  ▼. 
Graham,  180  U.  8.  674,  82  L.  ed.  1066;  Boon 
Bist.  Twp,  V.  Cummins,  142  U.  8.  866,  85  L. 
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ed.  1045;  NeAit  r.  Riverside  Independent  Diit, 
144  U.  A,  610,  86  L.  ed.  563;  Hedges  v.  Duton 
County,  150  U.  S.  182, 87  L.  ed.  1044;  Barnard 
T.  Knox  County,  18  L.  R  A.  244.  106  Mo.  882; 
Slate  ▼.  Columbia,  111  Mo.  865;  Seott  v.  Daven- 
port, 84  Iowa,  208;  McDonald  v.  Patterson,  54 
Cal.  245;  Trustees  of  FuUie  SehooU  v.  Taylor, 
80  N.  J.  Eq.  618;  Usi  v.  FA^<f/tw^,  7  W.  Va. 
601;  East  St.  Louis  ▼.  United  States,  120  U. 
B.  600.  80  L.  ed.  798;  Dixon  County  ▼.  FUld, 
111  U.  8.  88,  28  L.  ed.  860. 

Such  coDtracts  do  not  evidence  an  indebted- 
Dess,  Dor  even  an  absolute  obligation. 

The  city  coald  renew  or  rnrcbase. 

Valparaiso  v.  Gardner,  07  Ind.  1,  49  Am. 
Rep.  416;  Garrison  v.  /  owe,  17  N.  T.  458; 
Weston  V.  SyraevH,  17  N.  Y.  110;  Budd  v. 
Budd,  69  Fed.  Rep.  735;  Orawder  v.  Sullivan, 
18  L.  R  A.  647,  128  Ind.  486;  East  St,  Louis 
▼.  East  8t.  Louis  Gns  Li.jht  db  Coke  Co,  98  111. 
415.  88  Am.  Rep.  97;  Ditdy  v.  Cedar  FaUs, 
27  Iowa.  227;  AfcEifresh  v.  Eirkendall,  36 
Iowa,  224;  Grant  v.  Davenport,  36  Iowa.  896; 
Burlington  Water  Co,  v.  Woodward,  49  Iowa, 
68. 

Under  the  Constitution  of  Missouri  the  in- 
terest upon  the  indebtedness  created  in  the 
piircbase  of  these  waterworks  roust  be  included 
in  and  covered  by  the  rate  there  limited. 

t^tate  V.  Columbia,  supra. 

The  suggestion  that  this  interest  will  be  paid 
out  of  the  proceeds  of  the  operation  of  the 
waterworks  is  without  force,  for  such  pro- 
ceeds cannot  be  "a  basis  for  the  creation  of 
debt." 

MiUsaps  V.  Terrell,  60  Fed.  Rep.  198. 

The  city  did  not  hold  its  authority  by  con- 
truct  l)inding  on  the  state,  and  there  could  not 
be  an  impairment  of  a  contractual  obligation 
by  reason  of  the  action  withdrawing  or  modi- 
fying that  power. 

Meriwether  v.  Garrett,  102  U.  8.  472,  26  L. 
ed.  197;  Barnes  ▼.  District  of  Columbia,  91  U. 
8.  540,28  L.  ed.  440;  Laramie  County  Comrs, 
V.  Albany  County  Comrs,  92  U.  S.  807,  28  L. 
ed.  662;  East  Hartford  v.  Hartford  Bridge  Co. 
61  U.  8.  10  How.  511,  18  L.  ed.  518:  Conner 
y.  Bent,  1  Mo.  285;  St.  Louis  ▼.  Russell,  9 
Mo.  608;  New  Orleans  v.  New  Orleans  Water- 
works Co,  142  U.  S.  79.  85  L.  ed.  948;  Seihert 
▼.  United  States,  122  U.  8.  284,  80  L.  ed.  1168; 
Scotland  County  Ct,  y.  United  States,  140  U. 
8.  41,  86  L.  ed.  851. 

A  clause  of  assumption  by  a  yendee  creates 
a  personal  liability,  which  can  be  enforced  by 
the  creditor  in  an  action  at  law.  The  party  as- 
suming becomes  charged  with  a  primary  obli- 
gation to  pay,  which  inures  to  the  benefit  of 
the  creditor. 

Heim  y.  Vogel,  69  Mo.  529;  Fitzgerald  y. 
Barker,  70  Mo.  685:  Wiggins  Ferry  Co,  v. 
Chicago  d  A,  R,  Co.  78  Mo.  889,  89  Am.  Rep. 
619;  Ironwood  Waterworks  Co,  y.  Trebileock, 
99  Mich.  454;  McPherson  y.  Foster,  48  Iowa, 
48.  22  Am.  Rep.  215;  Citizens  Bank  of  Texar- 
katia  y.  TerrOl,  78  Tex.  450. 

Where  such  an  option  to  purchase  was  re- 
•eryed,  subsequent  legislation,  inconsistent 
with  the  exercise  of  such  option,  operated  by 
implication  of  law,  as  a  surrender  of  the  same. 

People  y.  Kankakee  River  Imp,  Co,  108  El. 
491;  State  y.  Field,  99  Mo.  852. 

The  Act  of  1878,  and  the  contract  made 
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with  the  company,  both  contemplated  that  the 
system  therein  provided  for  should  be  a  per- 
manent one,  and  that  no  further  or  different 
works  should  be  built. 

The  effect  of  the  Act  of  1873.  and  of  the  con- 
tract made  in  pursuance  thereof,  was  to  ex- 
haust the  power  of  the  city  in  respect  to  tbe 
construction  of  waterworks. 

Atlantic  City  Waterworks  Oo,  y.  Atlantic 
City,  89  N.  J.  £q.  367;  Newport  y.  Newport 
Light  Co,  84  Ey.  166;  New  Orleans  Water- 
works Oo.  y.  Rivers,  116  U.  8.  674.  29  L.  ed. 
526;  St,  Tammany  Waterworks  Co.  y.  New 
Orleans  Waterworks  Co.  120  U.  8.  64,  30  L. 
ed.568. 

The  course  and  conduct  of  -the  city,  illoa- 
trated  by  its  legislation,  its  pleading,  and  the 
testimony  in  this  case,  conclusively  establish 
an  election  on  its  part  to  stand  upon  the  propo- 
sition that  it  is  released  from  all  its  obli^Uons 
under  the  contract  with  the  company. 

Rison  y.  Newberry  (Va.)  Feb.  1,  1894;  Pro- 
tisionnl  Municipality  qf  Pensaeola  y.  Lehman, 
57  Fed.  Rep.  824;  Fensaeola  Gas  Oo.  y.  Pro- 
visional  Municipality  qf  Pensaeola,  88  Fla.  822; 
Hitchcock  y.  Galveston,  96  U.  8.  841,  24  L.  ed. 
659;  New  Orleans  Gas  Liaht  Co,  y.  Louisiana 
Light  d  Heat  Producing  dk  Mfg,  Oo,  116  U,  & 
650,  29  L.  ed.  616;  Asheville  Street  R.  Oo,  t. 
Ashetille,  109  N.  0.  688, 

No  one,  not  even  a  city,  can  claim  under  ik 
contract  and  against  it  at  the  same  time,  nor 
in  the  same  proceeding. 

2  Addison,  Cont.  998,  999,  1218,  1219; 
Bishop.  Cont.  §^  784,  785,  828,  885;  Leake. 
Cont.  869,  871,  872;  New  Haven,  M.  dt  W.  R, 
Co,  V.  Chatham,  42  Conn.  465;  OaUioun  y.  ift7- 
lard,^Jj.  R.  A.  248,  121  N.  T.  69;  Society  far 
Savings  y.  New  London,  29  Conn.  174;  Belle- 
vue  Water  Co.  y.  Bellevue  (Idaho)  Dec.  28^ 
1893. 

Cities  have  the  right  to  own  property  outside 
of  their  limits  and  albo  in  other  states,  to  sup- 
ply the  needs  of  the  public. 

PeopU  V.  KeUyM'S,  Y,  475;  Re  New  TorK 
99  N.  Y.  669;  Duluth  v.  DulutfiGas  dtWaterCo. 
45  Minn.  210;  Ironwood  Waterworks  Co,  y. 
Trebileock,  99  Mich.  454;  Pocantieo  Water- 
works Co.  V.  Bird,  180  N.  Y.  249;  Tarrytown 
V.  Pocontico  Water  Co,  16  N.  Y.  S.  R.  816; 
Pelham  Manor  v.  New  RocheUe  Water  Co.  67 
Hun,  98;  Sh^ng  Valley  Water  Works  y.  San 
Francisco  City  dt  County,  6  L.  R.  A.  756,  81^ 
Cal.  286. 

In  respect  to  the  subject-matter  of  this  liti- 
gation, the  city  exercised  a  mere  busineer 
power,  and  not  a  legislative  function.  It  fol- 
lows that  the  same  rules  are  to  be  applied 
which  would  goyem  private  persons,  and  that 
there  is  no  question  in  this  case  involying  rule* 
peculiar  to  municipal  corporations  or  franchises 
granted  by  them. 

San   Francisco  Gas  Co,  y.  Ban  Francisco,  ^ 
Cal.  468;  Vincennes  y.  Citizens  Gas  Light  dt 
Coke  Co,  16  L.  R.  A.  485.  182  Ind.  114;  Com. 
v.  Philadelphia,  182  Pa.  288:  New  Orleans  OoM' 
Light  Co.  y.  New  Orleans,  42  La.  Ann.  188; 
Tacoma  Hotel  Co.y,  Tacoma  Light  d  Water  Oo. 
14  L.  R  A.  669.  3  Wash.  816;   Wagner  y.  Rodt 
Island,  21  L.  R.   A.   619.  146  Dl.  189;  1  Dill. 
Mun.  Corp.  g  27;  Brumm*s  App,  22  W.  N.  C. 
187;  Cincinnati  y  Cameron,  88  Ohio  8t.  886;. 
Tindley  v.  Salem,  187  Mass.  171,  60  Am.  Rep. 


18M, 


Natiokal  Watbb  Wobxb  Co.  t.  Earbai  Citt. 


ess* 


889;  State  t.  Atlantie  Oity,  49  N.  J.  L.  558; 
Z;aik0  Roland  Elev.  B.  Co.  y.  Baltimore,  20  L. 
R.  A.  126,  77  Md.  852;  New  OrUans  Gas 
Light  Co.  v.  Louieiana  Light  A  Heat  Produc 
ing  it  Mfg.  Co.  115  U.  S.  050,  29  L.  ed.  516; 
8t.  Tammany  Water  Works  Co.  v.  New  Orleans 
Water  Worki  Co.  120  U.  S.  64,  80  L.  ed.  563; 
Columbvi  Water  Co.  y.  Columbvs,  16  L.  R.  A. 
854,  48  EaD.  99. 

Sach  coDtracts  are  an  invitation  to  capital 
to  build  tlie  system,  and  it  is  the  duty  of  courts 
to  see  that  the  bij^hest  good  faith  is  exercised 
by  the  muDicipahty. 

Chenango  Bridge  Co.  Y,Binghamton  Bridge  Co. 
70  U.  8.  3  Wall.  51,  18  L.  ed.  187;  New  Or- 
leans Oas  Light  Co.  y.  Louisiana  Light  4i  Heat 
Producing  d  lifg.  Co.  supra:  NfD  Orleans 
Water  Works  Co.  ?.  Riwrs.  ltd  U.  8.  674,  29 
L.  ed.  525;  Brown  y.  Atchison,  89  Ean.  54; 
Btate  y.  Crete,  82  Neb.  568. 

In  view  of  the  large  expenditure  to  be  in- 
curred and  risks  to  he  taken,  the  courts  will 
always  construe  such  contracts  as  an  assurance 
that  the  investment  will  not  be  a  losinir  one. 

Atlantie  City  Water  Works  Co.  v.  Atlantic 
City,  89  N.  J.  Eq.  867;  Searcy  v.  Tarnell,  47 
Ark.  269;  Foote  &  Everett,  Law  of  Incorp. 
Companies,  72,  76,  80. 

Courts  exercise  a  broad  equity  and  great 
liberal ty  to  protect  the  investor. 

Winfield  v.  Winfidd  Water  Co.  51  Kan.  70. 

Where  a  contract  was  made  for  the  furnish- 
ing of  material  at  "its  market  value  at  the 
time  of  delivery,"  and  it  appeared  that  the 
contract  called  for  a  Quantity  so  large  that  the 
manufacturer  was  willing  to  yield  a  large  dis- 
count, it  was  contends  that  the  contract 
should  be  construed  as  though  it  read  ''market 
value  for  the  large  quantity  required." 

Lord  Chief  Jvstice  Cock  bum,  speaking  for 
the  court,  held  that  there  was  no  authonty  to 
import  words  into  the  contract  as  written. 

Orchard  v.  Simpson,  2  C.  B.  N.  8.  299. 

It  has  been  ruled  that  a  somewhat  similar 
property  was  justly  to  be  valued  at  'Mts  real 
worth  or  intrinsic  value  to  a  purchaser  able 
and  willing  to  operate  it,  .  .  .  according 
to  its  capacity  to  make  net  eamines  and  ac- 
cording to  what  It  would  cost  to  build  and 
equip  such  a  road,  then  and  there,  if  it  had 
never  been  built,  and  the  right  of  way  had  yet 
to  be  acquired  and  the  road  built  from  the 
stump. 

Grant  v.  East  &  West  B.  Co.  of  Alabama,  54 
Fed.  Rep.  569. 

It  cannot  be  either  fair  or  equitable  to  allow 
less  than:  (a)  the  system  would  have  cost  the 
city,  net,  if  it  bad  built  the  same  itself,  had 
received  the  same  income  from  its  private  con- 
sumers, and  paid  the  same  hydrant  rentals  for 
public  service;  or  (b)  the  cost  of  actually  re- 
producing the  system  under  the  conditions  as 
they  exist  to-day. 

Citizens  Water  Co.  of  Bridaepori  v.  Bridge 
port  Hydraulic  Co.  55  Conn.  1. 

The  contract  with  the  city  relates  to  a  sup- 
ply of  water  for  public  purposes,  but  it  differs 
In  no  respect  from  any  contract  the  company 
might  make  with  a  private  individual  for  the 
iupply  of  water  at  a  specified  price. 

Vincennes  v.  Citizens  Gas  Light  A  Coke  Co. 
16  L.  R.  A.  485,  182  Ind.  114;  New  Orleans  Oas 
Light  Co.  y.  New  Orleans,  42  La.  Ann.  188; 
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Wagner  y.  Bock  Idand,  21  L.  R.  A.  519,  146* 
DL  189;  Brumm's  App.  22  W.  N.  C.  187;  State 
y.  Atlantie  City.  49  K.  J.  L.  558. 

The  conditions  upon  which  such  corpora- 
tions are  compelled  to  supply  applications  are 
that  the  latter  shall  '^comply  with  the  reason- 
able regulations  of  such  company." 

PorUand  Natural  Gas  db  Oil  Co.  v.  State,  21 
U  R.  A.  639,  135  Ind.  54. 

It  is  an  obligation  to  supply  those  "who  pay" 
the  company's  rates. 

New  Fork  Cent,  db  H.  B.  B.  Go's  Petition  y. 
Metropolitan  Gas  Light  Co.  5  Hun,  201;  Com, 
y.  Lowell  Gas- Light  Co.  12  Allen,  75. 

Courts  of  equity  have  uniformly  required 
the  party  seeking  relief  against  a  company  to 
conform  to  such  conditions,  and  the  rule  has 
been  alike  applied  where  the  complainant  was 
the  United  States,  the  state  of  New  York,  a  mu- 
nicipality, or  a  private  consumer. 

United  States  v.  American  Water-  Works  Co. 
87  Fed.  Rep.  747;  People  v.  Canai  Board,  55 
N.  Y.  390:  San  Francisco  Oas  Co.  y.  San  Fran- 
cisco, 9  Cal.  453. 

The  obligation  to  pay  in  such  a  case  rests 
upon  the  establiatied  prmciple  that  those  who 
receive  a  commodity  under  a  contract  impliedly 
agree  to  pay  the  contract  price. 

Wagner  v.  Bock  Island,  21  L.  R  A.  519,  146 
III.  189;  Merrimack  Biter  Sav.  Bank  v.  LoweU, 
10  L.  R  A.  122.  152  Mass.  556;  Cincinnati  v. 
Cameron,  83  Ohio  8t.  838;  Provident  Inst,  for 
Savings  v.  Jersey  City,  118  U.  8.  506,  28  L.  ed. 
1102;  Fisk  v.  Jefferson  Police  Jury,  116  U.  8. 
131,  29  L.  ed.  587. 

Even  if  construed  as  a  condition  precedent, 
the  city  was  nevertheless  bound  to  pay  for  the 
water  actually  furnished  by  the  company. 

Wiley  v.  Athol,  6  L.  R  A.  842,  150  Mass. 
426. 

The  city  has  not  sustained  a  single  dollar  of 
damages;  and  even  if  there  was  evidence  of 
damage,  slight  or  large,  to  individual  citizens, 
there  was  no  liability  therefor,  either  upon  the 
city  or  upon  the  company,  nor  did  it  invest  the 
city  with  a  right  to  recoup  such  damages 
against  the  company's  claim. 

Montgomery  v.  Montgomery  Water  Works,  79 
Ala.  233;  ffdlery.  Sedalia,  53  Mo.  159, 14  Am. 
Rep.  444:  Phoenix  Ins.  Co.  v.  lYenion  Water  Co. 
42  Mo.  App.  118;  Vanhorn  v.  Des  Moines,  68 
Iowa,  447,  50  Am.  Rep.  750;  Black  y.  Colum- 
bia, 19  S.  C.  412,  45  Am.  Rep.  785;  Moti  v. 
Cherryvale  Water  db  Mfg.  Co.  48  Kan.  12; 
Bouse  V.  HoustonWaterworks Co.  (Tex.)  March 
16,  1898;  Britton  v.  Green  Bay  db  F.  H.  Water 
Works  Co.  81  Wis.  48;  Eaton  v.  FairhnryWaier 
Works  Co.  21  L.  R  A.  658,  87  Neb.  546. 

Messrs.  Frank  Hagerman,  John  C. 
Gage,  L.  C.  Slavens,  R.  W.  Quarles» 
O.  H.  Dean*  and  F.  F.  RoBaelle,  for  Kan- 
sas City. 


Circuit  Justice,  stated  the  con- 
clusions of  the  court  as  follows : 

The  urgency  of  the  situation  seems  to  for- 
bid that  this  case  should  be  retained  by  ua 
for  the  length  of  time  which  would  be  re- 
quired for  the  preparation  of  an  opinion 
thoroughly  and  satisfactorily  discussing  all 
the  difficult  questions  presented  by  counsel. 
All  the  time  at  our  command  we  have  given 
to  an  examination  and  consideration  of  the 
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volucnioouB  testimony,  the  elaborate  briefs, 
and  exhaustive  arguments  of  counsel.  We 
feel,  therefore,  that  it  is  a  duty  to  simply 
formulate  briefly  the  conclusions  to  which 
we  haye  arrived,  and  announce  the  decree 
which  must  be  entered. 

1.  The  Act  of  1873  provided  ''that  at  the 
expiration  of  the  twenty  years,  if  the  grant 
be  not  renewed,  the  city  shall  purchase." 
The  ordinance  passed  in  pursuance  of  that 
flct,  and  in  effect  the  contract  under  which 
tlie  works  were  created,  provided  that  on  a 
failure  to  renew  the  grant  at  the  expiration 
ur  twenty  years  "the  city  shall  then  be  re- 
quired to  purchase."  There  lias  been  no  re- 
newal of  the  grant.  The  twenty  years  haye 
elapsed.  The  imperative  voice  of  the  act 
and  the  ordinance  is  that  the  city  "shall 
purchase."  This  is  not  an  incidental,  di- 
rectory, or  subordinate  provision,  but  one 
mandatory,  yital,  and  controlling.  The 
thought  of  the  legislature  was  that  the  city 
should  own  its  waterworks ;  that,  if  any  ar- 
rangement was  made  with  a  corporation  for 
thcfr  construction  and  operation,  the  control 
and  right  of  such  company  should  be  tem- 
porary, and  the  city  should  become,  will- 
ingly or  unwillingly,  at  a  certain  time  tlie 
owner.  The  time  fixed  was  at  the  expiration 
of  twenty  years,  with  a  privilege  of  exten- 
sion for  another  twenty  years.  This  yital, 
mandatory,  and  controlling  provision  com- 
pels a  decree  that  the  company  sell  and  the 
city  buy.  Such  was  the  will  of  the  legis- 
lature ;  such  the  terms  of  the  act  and  the  or- 
dinance. 

2.  With  reference  to  the  matter  of  plead- 
ing, nearly  two  years  before  the  expiration 
of  the  twenty  years  the  company  filed  a  bill 
alleging  performance  on  its  part  of  the  terms 
of  the  contract,  and  also  threatened  action 
on  the  part  of  the  city  in  violation  of  its 
obligations,  and  praying  a  decree  that  the 
contract  "  is  a  valid  and  subsisting  contract, 
binding  and  obligatory  upon  your  orator 
and  the  defendant,  and  that  the  defendant 
keep  and  abide  by  the  same,  and  that,  upon 
your  orator's  duly  and  faithfully  doing  and 

Serforming  all  things  yet  remaining  to  be 
one  upon  its  part,  the  defendant,  its  officers 
and  agents,  keep  and  perform  the  covenants, 
promises,  and  agreements  on  its  part,  so 
far  as  they  are  executory  and  unperformed, 
and  that  your  orator  may  have  such  other 
and  further  relief  as  the  case  may  require, 
and  as  may  be  conformable  to  equity,  and 
to  your  honors  may  seem  meet."  At  that 
time  tlie  obligation  of  the  city  to  purchase 
had  not  yet  arrived,  but  under  such  a  bill  a 
decree,  after  the  lapse  of  twenty  years,  and 
when,  there  being  no  renewal  of  the  term, 
the  obligation  of  the  city  to  purchase  has 
arisen,  may  properly  require  the  last  act  of 
compliance  with  the  terms  of  that  contract, 
to  wit,  purchase  and  payment  by  the  city ; 
so,  notwithstanding  the  fact  that  the  cross- 
bill of  the  city,  and  the  amendments  there- 
to, may  not  be  altogether  harmonious,  and 
might,  if  they  stood  as  the  only  affirmative 
pleadings,  be  obnoxious  to  the  criticisms  of 
the  counsel  for  the  company,  yet  there  is  in 
the  original  bill,  with  its  prayer,  coupled 
with  the  changes  of  right  brought  by  lapse 
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of  time,  sufficient  allegation  and  prmyer  upon 
which  to  rest  a  decree  for  the  completton  of 
the  sale  and  ourchasa  It  is  true,  and  in- 
deed confessed  in  the  argument  of  counsel 
for  the  company,  that  it  would  now  prefer 
not  to  sell,  but  to  continue  the  franchise; 
but,  nevertheless,  it  has  for  nearly  three 
years  placed  itself  before  the  court  in  the 
attitude  of  asking  a  decree  for  performanca 
of  this  contract ;  and,  never  having  dismissed 
its  bill  or  withdrawn  its  prayer,  it  is  now 
too  late  to  say  that  the  decree  for  sale  and 
purchase  is  not  responsive  to  the  plc»dinga. 
If  there  were  any  formal  defect, — any  omis- 
sion or  addition  of  statement  necessary  to 
distinctly  present  the  issues  and  uphold  the 
decree, — an  amendment  would  be  permissibla 
at  the  present  time,  and  in  the  appellate 
court.  Pleadings  in  equity  cases  may  be 
conformed  to  the  proofs ;  and  we  have  the 
parties  before  us,  the  entire  facts  of  the  con- 
troversy, and  the  arrival  of  the  time  when 
a  final  determination  of  the  rights  between 
them  is  necessary.  No  technical  defect  in 
the  pleadings  should  stay  the  hands  of  a 
court  of  equity. 

8.  We  dissent  in  toio  from  the  claim  of 
the  city  that  at  the  lapse  of  the  twenty  years 
the  title  to  this  property,  with  the  right  of 
possession,  passed  absolutely  to  it,  without 
any  payment  or  tender  of  payment,  leaving 
only  to  the  company  the  right  to  secure  com- 
pensation by  agreement  or  litigation,  as  best 
it  could.  Much  was  said  in  argument  of  the 
relative  rights  of  lessor  and  lessee  to  build- 
ings erected  during  the  term  of  the  lease. 
The  city  and  the  company  were  called  licensor 
and  licensee,  and  it  was  insisted  that,  as  the 
right  to  operate  was  to  cease  at  the  expiration 
of  twenty  years,  the  relation  was  equivalent 
to  that  of  lessor  and  lessee;  that  full  title 
and  right  of  possession  passed  instantly  to 
the  city,  leaving  all  questions  of  amount  and 
time  and  manner  of  payment  to  be  subse- 
quently determined.  Much  was  said,  too, 
about  the  rule  of  construction  of  publio 
grants ;  that  rule  being  that  the  grants  are  to 
be  construed  favorably  to  the  public,  and  un- 
favorably to  the  grantee.  It  is  unnecessary 
to  attempt  to  define  the  peculiar  quality  of 
the  title  held  by  the  company,  nor  do  we 
question  the  rule  of  construction  of  public 
grants;  but  all  contracts  involving  property 
rights  and  obligations  between  municipali- 
ties and  individuals  must  be  presumed  to  be 
based  upon  and  to  recognize  the  ordinary 
laws  of  business  transactions,  and,  if  any  de* 
parture  therefrom  is  contemplated,  such  de* 
parture  must  be  clearly  manifested.  Kow, 
the  familiar  and  ordinary  law  of  business 
transactions  is  that  he  who  parts  with  title 
receives,  at  the  time,  payment.  In  other 
words,  payment  of  price  and  transfer  of  prop- 
erty are  contemporaneous  and  concurrent  acts. 
When  it  is  affirmed  that  a  contract  made  by 
a  municipality  contemplates  that  he  whose 
money  builds  and  constructs,  and  therefore 
establishes  title  to,  property,  shall  surrender 
his  title  and  possession  without  payment,  or 
even  the  amount  thereof  determined,  the  lan- 
guage compelling  such  a  construction  must 
l)e  clear  and  imperative.  There  is  no  such 
language  in  either  the  act  or  the  ordinance. 
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While  It  Is  true  that  the  act  provides  that  no 
grant  so  made  shall  confer  the  ri^ht  to  oper- 
ate the  waterworks  for  any  period  beyond 
twenty  years,  yet  such  provision  is  no  more 
imperative  than  the  one  that  at  the  expiration 
of  the  twenty  years  the  city  shall  purchase 
and  pay  therefor.  If  the  city  fails  to  pur- 
chase and  pay,  it  acquires  no  title,  no  right 
of  possession,  to  the  property  of  the  water- 
works. There  is  no  language  which  would 
justify  the  court  in  saying  that  it  is  Clearly 
expressed  that  the  purpose  of  this  contract 
and  the  thought  of  the  legislature  were  to 
vest  the  title  and  right  of  possession  in  the 
city  at  the  end  of  twenty  years,  leaving  to 
future  litigation  the  fixing  of  the  amount  and 
the  enforcing  of  the  fact  of  payment.  If  at 
the  expiration  of  the  twenty  years  the  city 
had  tendered  to  the  company,  in  payment  for 
the  propertv,  an  amount  admitted  or  found 
to  be  *'Uie  fair  and  equitable  value,"  doubt- 
less the  right  of  the  city  to  the  possession 
and  future  earnings  would  have  immediately 
accrued,  and  the  present  decree  would  have 
been  based  upon  such  transfer  of  right,  but 
no  such  tender  was  made.  In  so  far,  tlicre- 
fore,  as  the  decree  of  the  circuit  court  at- 
tempted to  transfer  the  title  and  the  posses- 
sion to  the  city  before  payment,  we  are 
constrained  to  hold  that  it  was  erroneous. 

4.  It  is  objected  that  the  city,  by  virtue 
of  the  certain  amendments  to  its  charter  and 
certain  acts  of  the  legislature,  has  become 
disabled  from  taking  the  title  to  all  the  prop- 
erty which  makes  up  the  waterworks  system. 
This  is  a  matter  in  respect  to  which  the  com- 
pany need  not  concern  itself.  If  it  is  paid 
the  fair  and  equitable  value  of  the  property, 
as  provided  by  the  contract,  then  its  rights 
have  ceased,  and  the  city  can  settle  with  other 
parties  the  matters  of  title  and  possession. 

5.  The  difficult  question,  however,  still 
remains;  and  that  is.  What  is  "the  fair  and 
equitable  value**  which,  by  the  statute  and 
the  ordinance,  the  city  is  to  pay  for  the 
waterworks?  This  amount  was  found  by  the 
circuit  court  to  be  12,714,000.  The  company 
insists  that  the  test  is  to  take  the  income  or 
earnings,  and  capitalize  them.  The  earn- 
ings pa^  6  per  cent  on  four  millions  and  a 
half.  In  other  words,  the  company  has  pro- 
duced a  property  which  earns  6  per  cent  on 
four  millions  and  a  half;  and  that,  it  is 
claimed,  is  the  fair  valuation  of  the  propertv, 
6  per  cent  being  ordinary  interest.  On  the 
other  hand,  the  city  insists  that  the  franchise 
has  ceased,  and  that  basing  the  value  upon 
earnings  is  in  effect  valuing  a  franchise 
which  no  longer  exists,  and  which  the  city 
is  not  to  pay  for ;  that  the  true  way  is  to  take 
the  value  of  the  pipe,  the  machinery,  and 
real  estate,  put  toeetber  into  a  waterworks 
system,  as  a  complete  structure,  irrespective 
of  any  franchise, —irrespective  of  anything 
which  thcproperty  earns,  or  may  earn  in  the 
future.  We  are  not  satisfied — that  either 
method,  by  itself,  will  show  that  which, 
under  all  the  circumstances,  can  be  adjudged 
''the  fair  and  equitable  value."  Capitaliza- 
tion of  the  earnings  will  not,  because  that 
implies  a  continuance  of  earnings,  and  a  con- 
tinuance of  earnings  rests  upon  a  franchise 
to  operate  the  waterworks.     The  original  cost 


of  the  construction  cannot  control,  for  ''or- 
iginal cost"  and  **  present  value"  are  not 
equivalent  terms.  Nor  would  the  mere  cost 
of  reproducing  the  waterworks  plant  be  a  fair 
test,  because  that  docs  not  take  into  account 
the  value  which  flows  from  the  established 
connections  between  the  pipes  and  the  build- 
ings of  the  city.  It  is  obvious  that  the  mere 
cost  of  purchasing  the  land,  constructing  the 
buildings,  putting  in  the  machinery,  and 
laying  the  pipes  in  the  streets— in  other 
words,  the  cost  of  reproduction — does  not 
give  the  value  of  the  property  as  it  is  to-day. 
A  completed  system  of  waterworks,  such  as 
the  company  has,  without  a  single  connec- 
tion between  the  pipes  in  the  streets  and  the 
buildings  of  the  city,  would  be  a  property 
of  much  less  value  than  that  system  con- 
nected, as  it  is,  with  so  many  buildings,  and 
earning,  in  consequence  tlie'reof,  the  money 
which  it  does  earn.  The  fact  that  it  is  a 
system  in  operation,  not  only  with  a  capac- 
ity to  supply  the  city,  but  actually  supply- 
ing many  buildings  in  the  city,— not  only 
with  a  capacity  to  earn,  but  actually  earn- 
ing,— makes  it  true  that "  the  fair  and  equita- 
ble value"  is  something  in  excess  of  the  cost 
of  reproduction.  The  fact  that  the  company 
does  not  own  the  connections  between  the 
pipes  in  the  streets  and  the  buildings— such 
connections  being  the  property  of  the  indi- 
vidual property  owners — does  not  militate 
against  the  proposition  last  stated,  for  who 
would  care  to  buy,  or  at  least  give  a  large 
price  for,  a  waterworks  system  without  a 
single  connection  between  the  pipes  in  the 
streets  and  the  buildings  adjacent.  Such  a 
system  would  be  a  dead  structure,  rather  than 
a  living  and  going  business.  The  additional 
value  created  by  the  fact  of  many  connections 
with  buildings,  with  actual  supply  and  act- 
ual earnings,  is  not  represented  by  the  mere 
cost  of  making  such  connections.  '  Such  con- 
nections arc  not  compulsory,  but  depend  upon 
the  will  of  the  property  owners,  and  are  se- 
cured only  by  efforts  on  the  part  of  the 
owners  of  the  waterworks,  and  inducements 
held  out  therefor.  The  city,  by  this  pur- 
chase, steps  into  possession  of  a  waterworks 
plant, — not  merely  a  completed  system  for 
bringing  water  to  the  city,  and  distributing 
it  through  pipes  placed  in  the  streets,  but  a 
system  already  earning  a  large  income  by 
virtue  of  having  secured  connections  l)etween 
the  pipes  in  the  streets  and  a  multitude  of 
private  buildings.  It  steps  into  possession 
of  a  property  which  not  only  has  the  ability 
to  earn,  but  is  ia  fact  earning.  It  should 
pay  therefor  not  merely  the  val  ue  of  a  system 
which  might  be  made  to  earn,  but  that  of  a 
system  which  does  earn.  Our  effort  has  been 
to  deduce  from  the  volume  of  testimony  that 
which,  in  this  view  of  the  situation,  can  be 
safely  adjudged  *'the  fair  and  equitable 
value."  The  original  cost  of  the  works  is 
not  accurately  and  satisfactorily  shown.  If 
it  would  have  assisted  us  in  reaching  a  con- 
clusion,— if,  in  consequence  of  our  ignorance 
thereof,  we  have  not  placed  the  value  upon 
this  property  which  it  deserves, — the  com- 
pany is  alone  to  blame,  for  by  the  production 
of  its  books  it  could  have  clearly  shown  the 
actual  cost  of  every  part  and  of  the  whole  of 
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this  property.  There  is  a  large  amount  of 
testimony  as  to  the  probable  cost  of  reproduc- 
ing the  system,  to  which  strenuous  objection 
is  made  on  the  ground  of  an  alleged  tem- 

f horary  and  extreme  depression  in  the  cost  of 
abor  and  material.  We  have  before  us  the 
estimate  placed  b^  two  gentlemen  of  ex- 
perience and  capacity,  appointed  as  commis- 
sioners, with  direction  to  report "  the  fair  and 
equitable  value  f  but  neither  by  the  order  of 
the  court  appointing  them,  nor  by  their  re- 
port, are  we  advised  as  to  what  they  con- 
sidered a  criterion  of  the  present  ^'fair  and 
equitable  value.**  If  they  added  anything 
beyond  what  in  their  judgment  was  the  rea- 
sonable cost  of  reproduction,  we  are  not 
advised  as  to  how  much  they  added,  or  what 
they  took  intx)  consideration  in  malting  such 
addition.  We  have  the  fact  of  liens  placed 
upon  the  property  to  the  extent  of  $8,000,- 
000,  with  the  qualified  approval  of  the  city 
officials.  We  have  also  the  statement  of  the 
earnings,  and  the  estimate  of  the  value  upon 
the  basis  of  a  capitalization  of  those  earnings, 
amounting,  as  stated,  at  six  per  cent,  to  four 
and  one-half  millions.  Rejecting  the  latter 
as  too  high,  and  the  cost  of  reproduction  as 
too  low,  and  taking  into  consideration  the 
entire  history  of  the  transaction  between  the 
company  and  the  citv,  from  its  commence- 
ment to  the  present  time,  we  have  sought  to 
place  a  value  upon  the  property  as  it  stands, 
with  all  the  connections  already  made  be- 
tween the  pipes  and  the  private  and  public 
buildings,  and  with  the  work  which  it  is  in 
fact  doing  of  supplving  all  these  .buildings 
with  water,  and  receiving  pay  therefor.  That 
valuation,  after  much  discussion,  compari- 
•on  of  figures,  and  readjustments,  we  have 
all  agreed,  is  three  millions  of  dollars;  and 
in  reaching  this  result  we  have  excluded  from 
our  estimate  the  value  of  the  Jarboe  street 
reservoir  property,  which  as  we  understand 
the  testimony,  has  heretofore  been  paid  for 
by  the  city. 

6.  In  its  cross-bill  the  city  has  made  claim 
for  damages,  and  insisted  that  the  waterworks 
system  does  not  come  up,  in  efficiency  and 
completeness,  to  the  requirements  of  the  con- 
tract. We  agree  with  the  circuit  court,  after 
reviewing  carefully  the  testimony,  that  the 
city  is  not  entitled  to  maintain  this  claim. 
It  has  for  many  years  recognized  and  ac- 
cepted this  waterworks  system  as  having  been 
constructed  in  full  compliance  with  the  de- 
mands of  the  contract,  and  it  is  now  too  late 
to  repudiate  such  recognition. 

This  is  perhaps  all  that  it  is  necessary  for 
us  to  say.  We  have  stated  our  conclusions, 
and  outlined  our  reasons  therefor.  Further 
than  that  we  are  unable  to  go,  without,  as 
stated  in  the  opening,  taking  more  time  than 
the  circumstances  will  permit.  In  order  to 
close  as  far  as  possible  all  disputed  matters, 
we  have  prepared  tlie  form  of  a  decree  which 
is  to  be  entered  by  the  circuit  court. 

This  case  is  accordingly  remanded  to  the 
circuit  court,  with  directions  to  vacate  its 
former  decree,  and  in  lieu  thereof  to  enter  the 
following  decree,  to  wit: 

First.  It  is  ordered,  adjudged,  decreed, 
and  determined  that  under  the  Act  of  the 
legislature  of  the  state  of  Missouri  of  March 
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24,  1878,  and  the  contract  evidenced  by  Or- 
dinance No.  10,534,   between   the   Nmtional 
Waterworks  Company,  of  New  Tcvk,  and  the 
citv  of  Kansas  City,  Missouri,  which  act  and 
ordinance  are  referred  to  in  the  pleadings  in 
this  case,  the  said  city  is  nov  legally  bound 
to  purchase   from  said  company,   and  aaid 
company  is  legally  bound  to  sell  to  the  said 
city,  the  full,  complete,  and  entire  water- 
works plant  and  appurtenances  by  which  the 
said  city  and  its  inhabitants  are   now   sup- 
plied with  water,    including  therein  that 
portion  of  said  plant  situatra  in  the  stote 
of   Kansas,   and  commonly  known   as   the 
^'Quindaro  Supply    Works,"  and  the  flow 
pipes  leading  therefrom  as  well  as  that  por- 
tion of  said  works  which  is  situated  in  the 
state  of  Missouri,  together  with  all  lots  of 
land,  buildings,  and  reservoirs  belonging  to, 
or  in  any  wise  used  as  a  part  of,  said  plant, 
with  the  exception  mentioned  in  the  eleventh 
paragraph  of  this  decree,  and  everything  of 
every  nature  pertaining  to  said  waterworks 
plant. 

Second.  That  said  city,  under  the  said 
contract,  is  bound  to  pay  for  said  complete 
waterworks  plant  aforesaid,  and  the  said  com- 
pany is  bound  to  receive  in  full  payment 
therefor,  "^the  fair  and  equitable  value  of 
the  whole  works,"  as  provided  in  aaid  con- 
tract evidenced  by  Ordinance  No.  10,524. 

Third.  The  court  finds,  adiudees.  and  de- 
crees, that  the  fair  and  equitable  value  of 
said  complete  and  whole  waterworks  plant, 
excluding  the  Jarboe  street  tract,  which  be- 
longs to  the  city,  is  three  million  dollars, 
and  that  said  city  is  legally  obligated  to  pay 
that  sum  therefor. 

Fourth.  That  said  company  is  entitled  to 
retain  the  possession,  use,  ana  control  of  the 
whole  and  complete  waterworks  system  and 
plant  aforesaid  until  final  payment  therefor 
shall  be  made  by  said  city  as  hereinafter 
provided ;  and  said  city  is  hereby  enjoined 
from  interfering  with  such  possession,  use, 
or  control  until  such  payment  is  made,  and 
said  company,  on  its  part,  is  hereby  enjoined 
from  refusing  or  neglectinff  to  supply  water 
to  the  city,  and  from  refusing  or  neglecting 
to  provide  private  consumers  with  watcff,  as 
heretofore  during  such  period. 

Fifth.  It  is  further  ordered  and  decreed 
that  on  or  before  the  1st  day  of  December, 
A.  D.  1894,  the  said  company  shall  cause  to 
be  executed,  and  shall  deliver  to  the  clerk 
of  this  court,  who  shall  hold  the  same  in 
escrow,  good  and  sufficient  deeds,  assign- 
ments, releases,  bills  of  sale,  and  other  con- 
veyances whereby  the  whole  and  complete 
waterworks  system  and  plant  aforesaid,  in- 
cluding that  portion  thereof  which  is  situated 
in  the  state  of  Kansas,  may  be  transferred 
to  said  city  free  and  clear  of  all  burdens, 
obligations,  liens,  and  incumbrances  of  every 
kind,  save  the  lien  created  by  the  two  mort- 
gages executed  by  the  waterworks  company, 
respectively,  on  August  1,  1883,  and  June  1, 
1885,  each  of  which  mortgages  secures  bonds 
of  said  company,  said  to  be  now  oatstandinz 
in  the  sum  of  one  million  five  hundred 
thousand  dollars;  that  said  deeds,  releases, 
assignments,  bills  of  sale,  or  other  con- 
veyances shall  be  retained  by  said  clerk,  but 
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said  clerk  shall  funiish  full  and  complete 
cooies  of  all  such  Instruments  to  the  city  or 
its  attorneys  of  record,  for  their  inspection. 

Sixth.  It  is  farther  ordered  and  adjudged 
that  after  the  execution  and  delivery  to  the 
clerk  of  the  deeds,  assignments,  releases,  and 
bills  of  sale  aforesaid,  the  said  city  shall  be 
entitled  to  thirty  days  in  which  to  except  to 
the  sufficiency  of  such  conveyances;  and 
power  is  hereby  reserved  to  hear  and  de- 
termine such  exceptions,  and  to  make  all 
needful  orders  in  relation  thereto.  When  such 
deeds,  assignments,  releases,  and  bills  of  sale 
shall  have  been  executed  and  filed  as  afore- 
said, and  after  the  approval  thereof  by  the 
court,  if  the  same  shall  be  excepted  to  by  the 
city  shall  thereupon  pay  to  the  clerk  of  this 
court  the  said  sum  of  three  million  dollars, 
being  the  fair  and  equitable  value  of  said 
waterworks  plant  as  heretofore  assessed,  or  it 
«hall  cause  the  same  to  l>e  so  paid.  Said  pay- 
ment shall  be  made  to  said  clerk  for  the 
benefit  of  whom  it  may  concern,  and  power 
is  hereby  reserved  to  the  court  to  determine 
who  are  entitled  to  said  fund  after  the  same 
«hall  have  been  so  paid  into  the  court ;  and 
power  is  also  reserved  to  permit  any  person 
or  persons  or  corporation  who  may  hereafter 
claim  to  have  a  lesal  or  equitable  lien  upon 
said  fund  to  intervene  for  the  protection  of 
his  or  their  interest. 

Seventh.  It  is  further  ordered  and  adjudged 
that  upon  payment  being  made  by  said  city 
as  aforesaid  of  said  sum  of  three  million 
dollars,  and  of  the  hydrant  rentals  mentioned 
in  paragraph  nine,  said  clerk  shall  deliver  to 
laid  city  or  its  authorized  representatives  all 
cleeds,  assignments,  releases,  bills  of  sale,  and 
other  muniments  of  title  then  held  by  him 
in  escrow ;  and  thereupon  said  city  shall  be- 
come vested  with  the  title  to  said  water- 
works, and  it  shall  forthwith  be  entitled  to 
the  exclusive  possession,  control,  use,  and 
enjoyment  of  said  entire  waterworks  system 
and  plant,  and  to  all  revenues,  of  whatsoever 
nature,  thereafter  resulting  therefrom ;  and 
«aid  waterworks  company  shall  forthwith 
surrender  the  possession  and  control  thereof 
to  said  city,  and  the  interest  of  said  company 
therein  shall  thenceforth  cease  and  determine. 

Eighth.  It  is  further  ordered,  adjudged, 
and  decreed  that  said  city  shall  have  the  right 
to  enter  into  any  agreement  which  it  may 
deem  proper  for  the  assumption,  continuation 
cf  the  lien,  payment,  or  cancellation  of  any 
of  the  outstanding  mortgage  bonds,  ag- 
gregating three  million  dollars,  which  are 
referred  to  in  paragraph  five  of  this  decree, 
and  that  any  arrangement  which  said  city 
may  so  enter  into  with  the  owners  and  holders 
of  said  bonds,  which  shall  result  in  the  can- 
cellation or  payment  of  any  thereof  or  in  the 
continuation  of  the  lien,  or  in  the  assump- 
tion of  any  thereof  by  the  city,  and  in  the 
release  of  the  waterworks  company  from  Its 
obligations  thereon,  shall  operate  Tpro  tanto 
to  discharge  said  city  from  its  obligation  to 
pay  the  three  million  dollars  as  provided  in 
the  sixth  paragraph  of  this  decree ;  and,  for 
the  purpose  d  enabling  said  city  to  avail 
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itself  of  the  provisions  of  this  paragraph  of 
the  decree,  power  is  hereby  reserved  to  the 
court  to  ascertain  hereafter  to  what  extent, 
if  any,  said  bonds  have  been  canceled,  paid, 
continued,  assumed,  or  otherwise  discharged 
by  agreement  between  said  bondholders  and 
the  city,  and  to  make  all  needful  orders  in 
that  behalf. 

Ninth.  It  is  further  ordered,  adjudged,  and 
decreed  that  in  addition  to  the  value  of  said 
waterworks  plant,  fixed  and  to  be  paid  as 
aforesaid,  the  said  city  shall  also  pay  all  un- 

Said  hydrant  rentals  which  accrued  prior  to 
[ovember  15,  1893,  and  all  subsequently  ac- 
cruing hydrant  rentals  according  to  the  rate 
heretofore  fixed  by  agreement  l^tween  said 
city  and  company  until  such  time  as  the  said 
city  shall  become  entitled  to  the  possession  and 
use  of  said  waterworks  by  virtue  of  com- 
pliance on  its  part  with  the  preyious  pro- 
visions of  this  decree.  Until  the  last- men- 
tioned date,  said  waterworks  company  shall 
be  entitled  to  all  the  earnings  and  revenues 
of  said  plant,  whether  derived  from  indi- 
vidual or  public  consumers;  but  said  com- 
pany on  its  part  shall  be  compelled,  during 
said  period,  to  keep  said  waterworks  plant 
in  good  repair,  and  shall  also  pay,  as  and 
when  the  same  shall  mature,  the  several  in- 
terest installments  that  may  accrue  on  the 
mortgage  bonds  mentioned  in  paragraph  five 
of  this  decree.  Said  payment  of  hydrant 
rentals,  as  well  as  the  assessed  value  of  the 
works,  shall  be  made  before  said  city  shall 
assume  possession  and  control  of  said  water- 
works ;  and  power  is  hereby  reserved  to  the 
court  to  hereafter  state  an  account,  if  nec- 
essary, for  the  sum  due  for  hydrant  rentals, 
and  to  make  all  needful  orders  necessary  and 
proper  to  enforce  this  paragraph  of  the  de- 
cree. 

Tenth.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  city  is  not  entitled  to 
recover  from  said  company  any  sum  for  or 
on  account  of  an^  of  the  several  claims  for 
damages  set  up  m  its  cross- bill,  and  as  to 
said  claims  for  damages  said  cross-bill  is 
hereby  dismissed. 

Eleventh.  That,  conformably  to  the  con* 
sent  expressed  by  counsel  for  both  parties  ft 
the  hearing,  the  property  described  in  tlid 
pleadings  at "  Kaw  Point  Pumping  Station,  ^ 
and  the  six  or  ten  acres  of  land,  more  or 
less,  connected  therewith,  now  owned  by 
said  company,  shall  remain  its  property,  and 
shall  not  be  conveyed  to  said  city  as  part 
of  said  waterworks  plant.  The  yalue  of 
said  Kaw  Point  pumping  station  has  been 
deducted  from  the  price  to  be  paid  for  the 
complete  works. 

Twelfth.  It  is  further  adjudged  that  each 
party  shall  pay  one  half  of  the  costs  that 
have  accrued  in  these  suits  up  to  the  entry  of 
this  decree. 

Thirteenth.  That  the  court  doth  now  ro- 
serve  to  itself  the  power  to  make  any  further 
order  or  orders  that  may  hereafter  be  four  d 
necessary  to  carry  this  decree  into  full  effe<  i^ 
and  as  may  be  deemed  equitable  and  just 
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1.  WUlftil  and  nnaathorlBed  aets  by  an 
agent  of  a  corporation  will  reader  ihe  employer 
liable  wheD  performed  while  he  is  eagaged  in  the 
discharge  of  duties  within  the  general  scope  of 
his  agency. 

8*  A  corporation  which  ▼oluntarlly 
provides  a  physician  for  injured  or  sick 
employ^  whose  seryloes  they  are  free  to  reject 
or  aooept,  is  liable  only.  If  at  all,  for  negltgenoe 
In  the  selection  of  the  physician  and  not  for  his 
negligent  or  tortious  acts  in  the  treatment  of 
those  who  accept  his  services. 

(April  9,  imU 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Cass  County  in  favor 
of  plaintifF  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendant's 
servant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  N.  O.  Ross,  G.  W.  Fank,  and 
B.  C.  Moon,  for  appellant: 

There  is  no  charge  that  appellant  failed  to 
use  ordinary  care  in  the  selection  of  its  surgeon, 
nor  that  he  was  not  a  competent  surgeon. 
For  the  want  of  such  averment  the  complaint 
is  bad. 

McDonald  v.  Massachusetts  Oen,  Hbspiial, 
120  Mass.  432,  21  Am.  Rep.  529;  Secord  v.  St 
Paul,  M.  di  M.  RCCiS  Fed.  Rep.  221;  Laub- 
heimv.  De  Koninglyke  Nederlandsche  Stoomhoot 
Maatschappy,  107  N.  Y.  228;  SovtJi  Florida  R. 
Co,  V.  Pnce,  82  Fla.  46;  Union  Pac.  R.  Go,  v. 
Artist,  28  L.  R.  A.  581,  60  Fed.  Rep.  865;  Fire 
Ins,  Patrol  of  Philadelphia  v.  Boyd,  1  L.  R.  A. 
417,  120  Pa.  642;  (TBrien  v.  Cunard  S,  8,  Co. 
18  \j,  R.  A.  829,  154  Mass.  272;  EigJimy  ▼. 
Union  Pac.  R,  Co,  (Iowa)  ante,  296;  Baas  ▼. 
Miseionary  Soc.of  Most  Holy  Redeemer,  6  Misc. 
281. 

A  charitable  corporation,  organized  for  the 
pur{)ose  of  giving  gratuitous  surgical  treatment 
to  indigent  persons,  is  not  liable  for  injuries 
resulting  from  performing  an  operation  on  a 
patient,  where  the  corporation  has  exercised 
due  care  in  the  selection  of  its  skilled  employes 
and  surgeons. 

Van  Tassell  y.  Manhattan  Eye  <fe  Bar  Hospi- 
tal, 89  N.  Y.  8.  R.  781;  McDonald  t.  Massa- 
chv setts  Qen.  Hospital,  supra. 

Many  of  these  companies  employ  physicians 
and  surgeons  and  erect  hospitals  for  the  treat- 
ment of  their  sick  and  injured  employes,  and 
their  sick  families,  free  of  charge.  When  they 
thus  engage  in  acts  of  charity,  they  are  en- 
titled, as  to  such  charitable  acts,  to  the  rights 
of  exclusively  charitable  corporations. 

Note.— See  similar  cases  In  note  to  Williamson  ▼. 
Louisville  Industrial  School  of  Reform  (Ky.)  28  L. 
R.  A.  800,  also  later  cases,  Union  Pac.  B.  Go.  v. 
Artist  (G.  a  App.  8th  a)  28  L.  R.  A.  681;  Eiffhmy  y. 
Union  Pac  R.  Oo.  (Iowa)  ante,  290. 

27  L.  R.  A. 


Richardson  y.  Carbon  Hill  Coal  Cb.  20  L.  R. 
A.  838,  6  Wash.  52;  1  Shearm.  &  Redf.  Nee. 
881;  9  Am.  &  £og.  Encyclop.  Law,  p.  772; 
Union  Pac,  R,  Co.  v.  Artist  and  Laubkeim  v. 
De  Koninglyke  Nederlandsche  Stoomboot  Maat- 
sctiappy,  supra. 

Where  the  law  requires  the  performaoce  hj 
a  corporation  of  a  charitable  act,  it  imposes 
upon  such  corporatiou  no  greater  liability  for 
damages  resulting  from  the  manner  of  its  per- 
formance by  the  servants  employed  by  it  there- 
for than  such  corporation  would  assume  by 
voluntarily  performing  such  charity. 

O'Brien  y.  Cunard  8.  8.  Co.  supra;  Allan 
V.  State  3.  8.  Co,  15  L.  R  A.  166,  132  N.  T. 
91. 

Mr.  Dudley  H.  Chase*  for  appellee: 

The  princlpcd  is  liable  for  the  tortious  acts  of 
his  agent  committed  against  third  persons 
whilst  acting  as  sucb  agent  and  within  the 
scope  of  his  agency. 

Oakland  City  A^cultural  dt  Indtutrial  8oc 
y.  Bingham,  4  Ind.  App.  545;  2>ti  Bois  y. 
Decker,  14  L.  R.  A.  429,  180  N.  Y.  825;  Rueker 
v.  Smoke,  87  8.  G.  877;  1  Am.  &  £ng.  Ency- 
clop. Law,  p.  410. 

Did  not  the  appellant,  by  employing  Dr. 
Fertich,  as  stated  in  the  complaint,  "hold  him 
out  as  competent  and  fit  to  be  trusted,  and 
thereby  in  effect  warrant  his  fidelity  and  good 
conduct  in  all  matters  within  the  scope  of  his 
agency? " 

EtanmOe  dk  T,  H,  R.  Co.  y.  McRee,  99  Ind. 
610.  50  Am.  Rep.  102. 

The  question  of  authority  to  do  or  not  to  do 
the  particular  act  complained  of  is  not  the  cri- 
terion by  which  the  liability  of  the  principal 
is  to  be  determined. 

Mechem,  Ag.  §782,  p.  568;  Ecansville  dk  T, 
H,  R.  Co.  y.  McKee,  99  Ind.  519,  50  Am.  Rep. 
108;  Bank  of  California  v.  Western  U. 
Teleg,  Co,  5  Ceot.  L.  J.  265;  Dickson  ▼.  Wal- 
dron,  185  Ind.  607;  Story.  Ag.  §  452. 

It  is  enough  that  confidence  is  tendered  and 
accepted— that  is  a  sufficient  consideration; 
aiid  the  fact  that  the  service  is  rendered  gratu- 
itously is  immaterial.  The  confidence  induced 
by  undertaking  any  service  for  another  is  a 
sufficient  legal  consideration  to  create  a  duty 
in  the  performance  of  it. 

Olatin  y.  Bhode  Island  Hospital,  13  R.  L 
411,  84  Am.  Rep.  675;  Coggs  v.  Barnard,  1 
Smith,  Lead.  Cas.  218;  Philadelphia  db  R,  K 
Co.  y,  Derby,  55  U.  S.  14  How.  468,  14  L.  ed. 
502;  Whart.  Neg.  §§  640,  641. 

The  tendency  of  all  modem  legislation  is  to 
enlarge  the  responsibility  of  the  master  in  favor 
of  the  servant,  instead  of  abridging  it. 

Pennsylvania  Co.  y.  Weddle,  100  Ind.  188. 

The  relation  of  principal  and  agent  existed 
between  appellant  and  Dr.  Q.  W.  Fertich.  un- 
der the  facts  stated  in  the  appellee's  complaint 
and  as  found  by  the  special  verdict 

Story,  Ag.  t^  8;  Bishop,  Contr.  §  1027. 

The  act  of  Dr.  Fertich  in  cutting  off  appel- 
lee's arm  was  a  crime  against  the  laws  of  In- 
diana and  amounted  in  law  to  an  assault  and 
battery,  or  a  mayhem. 

Ind.  Rev.  Stat.  1881,  g^  1911,  1918;  Cooley, 
Torts,  *164:  Buswell,  Personal  Injuries,  p.  198, 
and  cases  cited;  Com,  t.  StraUon^  114  Mass^ 


See  also  31  L.  R.  A.  224;  40  L.  R.   A.  314. 
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803,  19  Am.  Bep.  860;  Com.  y.  Pierce,  188 
Mass.  165,  52  Am.  Rep.  264. 

For  such  act  by  Dr.  Fertich  the  appellant  is 
liable  Id  damages  to  appellee. 

Rucker  v.  Smoke,  87  S.  G.  877;  BvansvUle  dk 
T.  K  R,  Co,  V.  MeKee,  99  Ind  619,  60  Am. 
Kep.  102;  Dickson  v.  WcUdron,  135  Ind.  607. 

Although  the  appellee  was  not  expecting,  to 
pay  anything  for  Dr.  Fertich's  services,  and 
such  services  were  tendered  to  appellee  gratui- 
tously by  appellant,  yet  the  appellant  is  liable 
for  the  crime  of  its  agent  in  damages  to  appel 

Whart  Neg.  g§  640,  641;  Du  Bois  v.  Decker, 
14  L.  R.  A.  429,  130  N.  Y.  826;  Story,  Ag. 
§  452;  Reynolds  v.  Witte,  13  B.C.  5, 86  Am.  Rep. 
686;  Olavin  v.  Rhode  Island  Hospital,  12  R. 
L  411,  84  Am.  Rep.  675. 

Jordant  J. ,  delivered  the  opinion  of  ^he 
court: 

The  appellee  brought  this  action  to  recover 
damages  against  the  appellant  (a  railroad 
corporation,  engaged  in  the  business  of  a 
common  carrier)  for  '^  unlawfully,  wrong- 
fully, and  unnecessarily  amputating  appel- 
lee's ri^ht  arm."  The  principal  errors  as- 
signed in  this  court  are :  First,  overruling 
demurrer  to  complaint;  second,  sustaining 
demurrer  to  second  paragraph  of  answer; 
third,  overruling  a  motion  for  Judgment  in 
favor  of  appellant  upon  the  special  verdict 
of  the  jury. 

The  complaint,  inter  alia,  alleges  ^'that  on 
November  21,  1891,  the  appellee  was  a  serv- 
ant of  appellant,  engaged  as  a  bnikeman, 
that  while  at  the  station  of  Red  Key,  in  Jay 
county,  Indiana,  in  miking  a  coupling,  bis 
right  arm  was  accidentally  caught,  crushed, 
and  injured ;  that  immediately  after  plain- 
tiff's said  injuries,  he  was  taken  by  the  serv- 
ants of  said  defendant  to  the  office  of  one 
Dr.  O.  W.  Fertich,  being  then  and  there  one 
of  a  number  of  physicians  employed  by  the 
defendant  to  renaer  medical  and  surgical  as- 
sistance to  the  servants  and  employes  of  said 
defendant,  while  engajired  in  their  respective 
duties  as  such  employes  and  servants ;  that, 
immediately  after  plaintiff's  arrival  at  said 
Dr.  G.  W.  Fertich's  office  for  medical  and 
surgical  treatment,  said  G.  W.  Fertich  pro- 
posed to  give  the  plaintiff  chloroform,  in 
order  to  render  plaintiff  insensible  to  and 
unconscious  of  pain  while  his  said  hurts  and 
injuries  were  being  examined  and  treated ; 
that,  before  plaintiff  consented  to  take  said 
chloroform,  he  informed  said  Dr.  G.  W.  Fer- 
tich that  he  would  not  take  chloroform  unless 
he  (said  Dr.  G.  W.  Fertich)  would  prom- 
ise plaintiff  that  his  arm  should  not  be  am- 
putated while  he  was  under  the  influence  of 
chloroform,  and  insensible  and  unconscious 
therefrom :  that  thereupon  said  Dr.  G.  W. 
Fertich  promised  plaintiff  that  he  would  not 
amputate  and  cut  off  plaintiff's  injured  arm, 
and  plaintiff,  relying  on  such  promise,  con- 
sented to  and  did  then  and  there  take  chloro- 
form, and  became  then  and  there  unconscious 
and  helpless  from  the  effects  thereof,  said 
chloroform  being  thei^  and  there  adminis- 
tered to  plaintiff  by  the  order  and  direction 
of  said  Dr.  G.  W.  Fertich,  by  his  assistant, 
one  Dr.  Shepherd ;  that,  while  plaintiff  was 
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then  and  there  insensible,  nnconscious,  and 
helpless  from  the  effects  of  said  chloroform, 
the  said  Dr.  G.  W.  Fertich  did  then  and  there 
wrongfully,  unlawfully,  and  unnecessarily 
cut  off  the  plaintiff's  right  arm  about  six 
inches  above  the  elbow ;  that  by  reason  of  the 
unlawful,  unnecessarv,  and  wrongful  act  of 
said  Dr.  G.  W.  Fertich  in  amputating  and 
cutting  off  plaintiff's  right  arm,  as  aforesaid, 
plaintiff  suffered  great  bodily  and  mental 
anguish  and  pain,  and  is  now  suffering  great 
pain  of  body  and  mind ;  that  plaintiff  has 
therebv  been  rendered  totally  incapacitated 
from  doing  manual  labor,  and  permanently 
injured  physically  in  his  means  of  livelf- 
hood  and  support ;  and  that,  at  the  time  of 
his  injuries  complained  of,  there  was  no  good 
or  sufficient  reason  or  cause,  in  fact  or  in  the 
science  of  medicine  and  surgery,  for  the 
amputation  of  plaintiff's  said  arm;  that 
plainiff's  said  arm  could  and  would  have 
been  saved  to  him  by  competent  and  ordina- 
rily skillful  medical  and  surgical  treatment.'' 
To  this  complaint,  after  having  unsuccess- 
fully assailed  it  by  a  demurrer,  appellant 
filed  an  answer  in  two  paragraphs.  The  first 
was  a  denial,  and  the  second  was  as  follows : 
**  And,  for  a  second  and  further  answer,  the 
defendant  says  that,  at  the  time  complained 
of,  it  owed  the  plaintiff  no  duty,  nor  was  it 
under  any  legal  obligations,  to  furnish  him 
the  services  of  a  physician  or  surgeon  to  treat 
him  for  the  injury  stated  in  hii  complaint; 
that,  at  the  time  complained  of,  G.  W.  Fer- 
tich, of  Dunkirk,  in  Jay  county,  Indiana, 
was  employed  by  the  year  to  give  and  ren- 
der services  as  a  physician  and  surgeon  to 
persons  injured  upon  the  defendant's  road, 
whether  employes  or  others,  which  services 
were  gratuitous  to  the  persons  receiving 
them,  and  were  provided  for  the  exigencies 
of  each  case,  temporarily,  until  the  patient 
could  be  removed  or  otherwise  provided  for ; 
and  that  such  services  could  be  accepted  or 
refused  by  each  person  at  his.  own  pleasure. 
And  the  defendant  further  says  that,  in  the 
selection  and  employment  of  said  Fertich  for 
the  purpose  aforesaid,  it  used  due  care  to 
procure  a  skillful  and  competent  surgeon  and 
physician,  and  believes  him  to  be  such,  and, 
.if  incompetent  or  incapable  in  any  respect, 
it  had  no  knowledge  of  the  fact  at  the  time 
of  his  employment  or  since  ;  and  that  he  was 
the  most  competent  and  skillful  surgeon  and 
physician  in  that  locality.  And  the  defend- 
ant further  says  that  if  said  Fertich  ma(le  any 
promise  or  agreement  with  the  plaintiff,  as 
charged  in  the  complaint,  it  was  outside  his 
duties  under  said  employment,  and  not  au- 
thorized by  the  defendant. ' '  A  demurrer  was 
sustained  to  this  second  paragraph  of  answer, 
and  appellant  excepted. 

The  contentions  of  the  learned  counsel  for 
the  appellant  are:  First,  that  the  complaint 
is  not  sufficient  to  entitle  appellee  to  recover 
against  appellant;  second,  that  the  second 
paragraph  of  answer  was  a  defense  to  the 
complaint;  third,  that  the  gravamen  of  the 
complaint  is  that  of  malpractice  upon  the 
part  of  Fertich,  the  physician,  and  for  such 
appellant  is  not  liable  in  damages;  fourth, 
that  the  complaint  does  not  allege  that  Fer- 
tich was  an  agent  of  plaintiff,  nor  do  the 
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«YOTTed  facts  tnstain  such  an  assumption, 
neither  do  they  show  that  a  duty,  hy  virtue 
of  any  law  or  contract,  existed  upon  the  part 
of  appellant  to  furnish  to  appellee  ttie  serr- 
ioes  of  the  surgeon  in  question,  nor  do  they 
establish  that  appellant  failed  to  exercise 
ordinary  care  in  the  selection  of  said  physi- 
cian. The  contentions  of  the  learned  counsel 
for  appellee  are :  First,  that  the  relation  of 
principal  and  ageut  existed  between  appel- 
lant and  Fertich,  under  the  facts  stated  in  the 
appellee's  complaint ;  second,  that  the  act  of 
Fertich  in  cuttinff  off  appellee's  arm  was 
within  the  scope  6t  his  authority  as  agent  of 
appellant,  under  the  facts  alleged  in  tlie  ap- 
pellee's complaint  ;  third,  that  the  act  of  Dr. 
Fertich  in  cutlin^r  off  appellee's  arm,  as  al- 
leged in  appellee's  complaint,  was  a  crime 
against  the  laws  of  Indiana,  and  amounted, 
in  law,  to  an  assault  and  battery,  or  may- 
hem ;  fourth,  that  for  such  act  by  Fertich  the 
appellant  is  liable  in  damages  to  appellee. 

The  first  and  essential  point  to  be  de- 
termined is  as  to  the  sufficiency  of  the  com- 
plaint to  constitute  a  cause  of  action  against 
appellant.  It  is  well  settled  by  numerous 
decisions  of  this  court  and  others  that  a  cor- 
poration is  responsible  for  the  acts  of  an 
agent  performed  while  engaged  in  the  dis- 
charge of  duties  within  the  general  scope  of 
his  agency,  although  the  particular  act  was 
willful,  and  was  not  directly  authorized. 
A  corporation  that  intrusts  a  general  duty  to 
an  agent  is  responsible  to  an  injured  person 
for  damages  flowing  from  the  agent's  wrong- 
ful act  done  in  the  course  of  his  general  au- 
thority, although  in  doing  the  particular  act 
the  a^ent  may  have  failed  in  his  duty  to  his 
principal,  and  disobeyed  its  instructions. 
The  doctrine  formerly  enunciated  and  ad- 
hered to  by  the  courts  was  that  the  master 
could  not  be  held  liable  for  the  willful 
wrongs  of  his  servant,  but  that  rule  has  been 
quite  generally  abrogated  by  the  modern  de- 
cisions. Penjisylvania  Ch.  ▼.  Weddle,  100 
Ind.  188,  and  cases  cited ;  Oakland  Oily  Ag- 
ricultural db  Industrial  8oc.  v.  Bingham,  4 
Ind.  App.  545,  and  authorities  there  cited. 

But  a  different  question  is  raised,  under 
the  facts  set  up  in  the  complaint  and  the  sec- 
ond paragraph  of  the  answer,  in  the  case  at 
bar,  and  tlie  rule  supported  and  adhered  to 
by  the  decisions  above  cited  is  not  decisive 
■01  the  point  involved  in  this  cause.  The 
complaint  must  be  construed  upon  the  theory 
which  is  most  apparent  and  clearly  outlined 
by  the  facts  stated  therein.  Jones  v.  OuUen 
(at  this  term)  (Ind.)  40  N.  E.  Rep.  124,  and 
cases  cited.  Considerinff  the  complaint  with 
reference  to  all  of  its  alleged  facts,  it  is  ap- 

Sarent  that  it  proceeds  upon  the  theory  that 
^r.  Fertich  was  a  physician,  employed  or  re- 
tained by  appellant  to  render  gratuitously 
medical  or  surgical  services  to  its  servants 
or  employes,  and  that  the  appellee,  who  had 
been  accidentally  injured  while  in  the  em- 
ploy of  appellant,  was,  with  his  own  con- 
aent,  and  by  the  aid  of  his  fellow  servants, 
conducted  to  the  office  of  Fertich,  and  that 
while  there  the  doctor  placed  him  under  the 
influence  of  chloroform,  from  the  effects  of 
which  he  was  rendered  unconscious,  and 
while  in  that  condition,  and  in  violation  of 
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the  doctor's  promise  that  be  would  not 
putate  his  arm,  he  (Fertich)  did  **  wrongfallj, 
unlawfully,  and  unnecessarily  cut  off  appel- 
lee's right  arm."  Counsel  for  appellee,  in 
his  well -prepared  brief,  makes  the  claim 
that,  under  ttie  facts  alleged,  this  pbysiciaa 
was  the  agent  of  appellant,  and  that  the  al- 
leged tortious  and  unlawful  act  perpetrated 
by  Fertich  was  within  the  scope  of  his  au- 
thority as  such  agent,  and  is  the  gravamen 
of  the  action.  There  is  an  entire  abeenoe 
in  the  oomplaint  of  any  facts  to  establish 
that  Dr.  Fertich  was  employed  by  appellant 
to  discharge  any  legal  or  contractual  duties 
which  it,  as  a  corporation  and  common 
carrier,  owed  to  appellee,  as  its  servant. 
Neither  do  the  facts  show  expressly  or  in- 
ferentially  that  in  amputating  appellee's  ana 
the  surgeon  was  in  the  exercise  or  discbarge 
of  any  duty  which  appellant,  as  a  master, 
owed  to  appellee,  as  its  servant.  The  appel- 
lant was  engaged  in  the  business  of  a  com- 
mon carrier,  and  the  presumption  most,  at 
least,  be  that  it  was  engaged  in  that  business 
alone,  and  such  other  as  was  necessarily  in- 
cident thereto  or  connected  therewith.  The 
acts  complained  of  are  in  no  manner  gov- 
erned by  the  law  which  applies  to  the  omis- 
sion of  the  master  to  provide  his  employes 
with  safe  machinery  and  appliances.  Hils 
is  a  duty  enioined  by  law,  and  one  which 
he  ^annot  delegate  so  as  to  exempt  himself 
from  liability  oy  casting  it  upon  an  agent, 
officer,  or  servant  employed  by  him.  The 
question  of  appellant's  liability,  presented 
by  the  facts,  does  not  come  within  the  scope 
or,  nor  is  it  controlled  by,  the  general  prin- 
ciple just  stated :  hence,  if  there  is  any  lia- 
bility, it  must  result  from  tlie  application 
of  a  rule  more  limited  in  its  character,  and 
one  under  which  the  principle  of  rttpondtal 
superior  In  a  more  narrow  sense  can  be  ap- 
plied. There  was  no  general  legal  obliga- 
tion resting  upon  appellant  to  provide  surg- 
ical aid  for  its  inj  ured  servants.  Terrs  JSauts 
A  L  B.  Co.  v.  MoMurrap,  08  Ind.  868,  49 
Am.  Rep.  753. 

Appellant  having  assumed  the  duty  to  pro- 
vide a  physician,  and  tender  to  Its  injured 
or  sick  employes  his  services,  which  they 
were  free  to  reject  or  accept,  —a  duty  which 
was  voluntarily  assumed,  and  one  which  was 
not  due  from  appellant  to  its  employ^ — its 
liability  cannot  be  extended  beyond  its  ne^- 
li^ence,  if  any,  in  the  selection  of  the  physi- 
cian or  surgeon.  In  other  words,  the  appel- 
lant would  be  liable  only,  If  at  all,  for  its 
negligence  in  the  employment,  in  the  first 
instance,  of  an  incompetent  person,  and  not 
for  his  negligence  or  tortious  acts  in  the 
treatment  of  its  servants  who  had  accepted 
his  professional  services.  When  this  duty  is 
voluntarily  assumed  by  a  corporation  such 
as  appellant  is  shown  to  be,  it  is  only  bound 
to  exercise  reasonable  care  and  diligence,  and 
is  not  required  to  select  a  physician  of  the 
highest  skill  and  longest  experience  in  the 
practice  of  medicine.  If  it  exercised  this 
required  care  and  diligence,  its  duty  termin- 
ated, and  it  was  not  liable  for  the  subsequent 
malpractice  or  wrongs  of  the  physician,  com- 
mitted in  or  about  &e  treatment  of  its  serv- 
ant.   This  principle  of  law  is  firmly  settled 
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"ttiid  fustained  by  a  long  line  of  decisions 
of  the  higher  courts  of  other  states,  of  well- 
recognized  authority,  and  also  by  the  adjudi- 
cations of  our  federal  courts.  This,  we  think, 
is  the  correct  rule,  and  the  one  to  which  we 
yield  our  approval  and  adherence.  It  is  not 
shown  in  any  way  that  appellee  was  under 
any  obligations  to  accept  the  services  of  Dr. 
Fertidi.  'He  was,  so  far  as  it  appears,  wholly 
free  and  at  liberty,  from  a  legal  standpoint, 
to  reject  the  same,  and  call  to  his  aid  a 
physician  of  his  own  choice  and  selection; 
Dut  this  right  he  did  not  exercise,  but,  &s  it 
appears,  willingly  accepted  the  services  of 
the  physician  in  question.  Hence,  in  ac- 
<;ordance  with  the  rule  stated,  if  it  is  not 
ahown  that  appellant  was  guilty  of  negli- 
gence in  the  employment  of  its  surgeon,  and 
tnat  he  was  incompetent,  appellee,  under  the 
law,  will  not  be  permitted  to  call  upon  ap- 
pellant to  respond  in  damages  for  the  neg- 
ligence or  wrongs  of  which  he  complains. 
There  are  no  allegations  of  facts  in  the  com- 
plaint to  show  that  the  appellant  violated 
this  rule,  which  enjoined  upon  it  the  duty 
to  exercise  ordinary  diligence  in  the  selection 
•or  employment  of  the  physician  in  contro- 
versy. Therefore  it  follows,  when  tested  by 
the  principle  of  law  above  mentioned,  the 
•complaint  in  the  case  at  bar  must  be  held  in- 
>iufflcient  to  constitute  a  cause  of  action.  The 
following  cases  fully  support  and  sustain  the 
conclusion  we  have  reached.  Lavbheim  v. 
De  Koninglyke  Nederlandsehe  Stoomboot  Moat- 
^chappy,  107  N.  T.  838,  and  cases  cited ;  Eigh- 
my  T.  Union  Picte,  B.  Oo.  (Iowa)  anU^ 
jB96;  McDonM  T.  MauaehuHiU  Qen.  Egb- 


I  pital,  laO  Mass.  482,  21  Am.  Rep.  629 ;  Seeard 
V.  8t,  Paul  M,  dk  if.  R.  Oo.  6  McCrary,  616. 
18  Fed.  Rep.  221;  Unitm  Pac,  K  Co,  v. 
Artist,  0  C.  C.  A.  14,  60  Fed.  Rep.  866,  28 
L.  R.  A.  581 ;  Fire  Itu.  Patrol  of  PkOadd- 
phia  V.  Boyd,  120  Pa.  642.  1  L.  R.  A.  417 ; 
O'Brien  v.  Ounard  A  8.  Oo.  154  Mass.  272, 
18  L.  R.  A.  320 ;  Baas  v.  Mistionary  8oc.  of 
Most  Holy  Redeemer,  6  Misc.  281 ;  Van  Tassell 
V.  Manhattan  Eye  4b  Ear  Eospital,  16  N.  Y. 
Supp.  620,  and  cases  cited  in  note;  Allan  v. 
State  a.  a.  Oo.  182  N.  Y.  91,  15  L.  R.  A. 
166 ;  South  Flonda  R.  Oo.  v.  Pnce,  82  Fla. 
46. 

We  have  examined  the  authorities  cited  by 
appellee,  but,  under  the  facts  in  this  case, 
they  do  not  sustain  his  contention.  The  case 
of  Terrs  Eauts  db  1.  R.  Oo.  v.  MeMurrav, 
supra,  where  it  is  held  that,  under  a  certain 
emergency  or  necessity,  a  railroad  company 
may  be  neld  liable  for  the  services  of  a 
physician  employed  by  its  agent  to  attend 
one  of  its  wounded  servants,  lends  no  support 
to  the  theory  of  appel lee*s  action.  It  follows 
that  the  court  erred  in  overruling  the  demur- 
rer to  the  complaint ;  and,  as  the  special  ver- 
dict of  the  jury  substantially  finds  and  states 
the  same  facts  as  are  alleged  in  the  complaint, 
the  law  is  with  the  appellant,  and  the  court 
erred  in  not  sustaining  appellant's  motion 
for  judgment  in  Its  favor,  upon  the  special 
verdict. 

27ie  judgment  in  favor  of  appeUee  is  revereed^ 
with  costs,  and  the  trial  court  is  directed  t» 
sustain  appellant's  motion  for  judgment  ia 
its  favor  upon  the  finding  of  the  Jury. 


NORTH  CAROLINA  SUPREME  COURT. 


R.  B.  LEAVELL 
e. 

WESTERN    UNION   TELEGRAPH  CO., 

Appt. 

.▲  telei^nkpli  comfMUiy  which  hmm  a  eon- 
Uniioiifl  line  between  pointo  in  the  same 
state  over  wbtoh  It  might  traosmlt  a  meflsage 
received  for  that  purpose,  but  which  pasBes 
•Chxooffh  another  state  on  the  route,  cannot  claim 
that  the  meautge  la  interstate  commerce  and 
therefore  exempt  from  state  authority  limiting 
the  charge  for  transmission,  although  the  com- 
fiany  does  not  in  fact  traosmit  the  message  the 
whole  distance  hut  delivers  it  at  an  intermediate 
point  in  another  state  to  another  company  be- 
cause its  own  line  for  the  remainder  of  the  dis- 
tance was  fully  occupied  hy  other  business. 

(April  8, 18BBJ 

APPEAL  by  defendant  from  a  ruling  of  the 
board  of  railroad  commissioners  subject- 
ing it  to  the  x>ena]ty  for  violating  the  prescribed 
rates  for  transmission  of  telegraph  messages. 
Affirmed. 

Nora.— For  similar  question  as  to  shipment  on 
•railroads,  see  Oampbell  v.  Chicago,  li.  ft  St.  P.  B. 
€o.  (Iowa)  17  L.  R.  A.ii8.  and  note. 

1B7  L.R  A.i 


The  facts  are  stated  in  the  opinion. 
Mr.  Robert  Stiles  for  appellant. 
Mr.  Frank  I.  Osborne,  Atiy-Osn.  for 
appellee. 

Clark*  J. ,  delivered  the  opinion  of  the  court: 
In  AUantie  Exp.  Oo.  v.  Wilmington  S 
W.  R.  Oo.,  Ill  N.  C.  468.  18  L.  R.  A.  398. 
4  Inters.  Com.  Rep.  294,  this  court  af- 
firmed the  constitutionality  of  the  act  (chai^ 
ter  820,  AcU  1891)  establishing  the  railroad 
and  telegraph  commission.  In  Mayo  v.  West- 
ern U.  Teleg.  Oo.,  113  K.  C.  848.  it  sustained 
the  power  of  such  commission,  under  section 
26  of  said  Act,  to  establish  rates  for  telegraph 
companies.  In  State  v.  Western  U.  Teleg.  bo. 
(Albea'e  Case)  118  N.  C.  218.  22  L.  R.  A.  570. 
the  court  held  that  telegraphic  messsges  trans- 
mitted by  a  company  from  and  to  points  in 
this  state,  although  traversing  another  state  in 
the  route,  do  not  constitute  interstate  com- 
merce, and  are  subject  to  the  tarifif  regulation 
of  the  commission.  In  this  it  followed  the 
unanimous  opinion  of  the  Supreme  Court  of 
the  United  States,  delivered  by  Fuller,  Oh.  /., 
in  LeMgh  Valley  R.  Oo.  v.  Pennsylvania,  145  U. 
S.  192, 86  L.  ed.  672, 4  Inters.  Com.  Rep.  87.  To 
the  same  purport,  Oampbell  v.  Ohieago,  M.  dt 
St.  P.  R.  Oo.  86  Iowa.  587. 17  L.  R.  A.  448.  In 
the  present  case  the  commission  find  as  a  fact 
that  *'the  defendant  has  a  continuous  line  by 
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Georgia  Sufbbmb  Coubt. 
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which  messages  may  be  tnmsmitted  from  Wil- 
son to  iBdenton  and  other  adjacent  points  in 
North  Carolina,  but  this  line  traverses  a  part 
of  the  state  of  Virginia,  passing  through  the 
city  of  Norfolk;"  and  it  properly  holds,  upon 
the  evidence,  "that  the  telegraph  office  at 
Edenton  is  under  the  control  of  the  defendant, 
and  the  operator,  though  employed  by  the 
railroad  company,  is  the  agent  and  operator 
of  the  defendant."  It  necessarily  follows  from 
this  state  of  facts  that,  as  the  defendant  could 
have  sent  the  message  the  whole  distance  over 
its  own  line,  it  cannot  be  heard  to  say  that  it 
did  not  do  what  it  ought  to  have  done,  and 
thus  collect  fifty  cents  for  the  message,  instead 
of  twenty-five,  as  allowed  by  the  commission 
tariff.  The  defense  set  up,  that  in  fact  it  only 
carried  the  message  to  Norfolk,  and  then  paid 
another  company  to  forward  it  to  Eden  ton, 
cannot  be  regarded  when  it  might  itself  have 
completed  the  delivery  of  the  message.  The 
defendant  seeks  to  excuse  itself  on  the  plea 
that  it  has  only  one  wire  to  Edenton,  and  that 
this  is  fully  occupied  at  that  office  by  the  work 
it  does  for  the  railroad  company.  But  it  is 
the  duty  of  the  telegraph  company  to  have 
sufficient  facilities  to  transact  all  the  business 
offered  to  it  for  all  points  at  which  it  has  of- 
fices. If  the  press  of  business  offered  is  so 
great  that  one  wire  or  one  operator  at  a  point 
18  not  sufficient,  it  is  the  duty  of  the  company 
to  add  another  wire  or  an  additional  employe. 
It  is  not  a  mere  private  business,  but  a  public 
duty,  which  the  defendants,  by  their  fran- 
chise, are  authorized  to  discharge.  It  is 
further  to  be  noticed  that  in  giving  to  the  rail- 
road company  the  preference  in  the  use  of 
their  line  to  Edenton,  while  at  other  points,  as 
Moyock,  Centreville,  and  Hertford,  on  the 
same  line,  the  public  is  admitted  to  the  use  of 
the  wire,  the  defendant  is  making  a  forbidden 
and  illegal  discrimination  in  favor  of  one  cus- 
tomer, and  against  the  public  at  large,  as  was 
intimated  in  State  v.  Western  U.  Teieg.  Co.  (Al- 
bea'8  Case),  118  N.  C.  226,  23  L.  R.  A.  570. 
The  findings  of  fact  and  evidence  are  fuller, 
and  present  a  somewhat  different  and  stronger 
case  against  the  defendant,  than  in  State  v. 
Western  U.  Tdeg.  Go.  (Albea's  Case).  By  sec- 
tion 11  of  the  defendant's  contract  with  the 
railroad  company,  the  defendant  remains 
owner  of  the  telegraph  line  to  Edenton.  N.  C, 
and  its  belongings,  which  are  to  remain  "part 


of  its  general  telegraph  system/'  and  "to  be 
controlled  and  regulated  by  the  telegraph  com* 
pany."  Section  8  of  the  contract  gives  the 
railroad  messages  precedence  over  commercial 
business,  but  stipulates  that,  when  railroad 
business  shall  require  the  exclusive  nse  of  one 
wire,  the  telegraph  company  shall,  on  dxty 
days'  notice,  furnish  material  for  a  second 
wire,  which  second  wire  shall  be  used  for  rail- 
road business  exclusively,  and  such  commer- 
cial business  as  can  be  done  without  interfer* 
ing  with  railroad  business.  Section  6  pro- 
vided that,  where  the  railroad  company  shall 
open  offices,  the  operators, ''acting  as  agenta 
of  the  telegraph  company,**  shall  receive  such 
commercial  and  public  telegrams  as  may  be 
offered,  collecting  rates  prescribed  by  the  tele- 
graph company,  and  render  monthly  state- 
ments,  and  pay  over  the  receipts  to  the  tele- 
graph  company.  Section  7  provides  that, 
whenever  the  volume  of  business  at  any  point 
justifies  it,  the  telegraph  company  shall  put  in 
an  additional  operator.  It  will  be  thus  seen 
that  the  line  to  Edenton  is  an  integral  part  of 
the  defendant's  general  telegraph  system.  It 
is  only  by  virtue  of  its  franchise  as  a  telegraph 
company  that  it  can  operate  its  line  to  Eden- 
ton at  all.  It  cannot  discriminate  at  that  point 
in  favor  of  or  against  any  customer.  It  can- 
not subtract  itself  from  obedience  to  the  ratea 
prescribed  by  the  authority  of  the  state,  acting 
through  the  commission,  by  a  contract  giving 
one  customer  —  the  railroad  ~  preference  in 
business,  and  pleading  that  such  business  oc- 
cupies the  only  wire  it  has.  The  discrimina- 
tion is  itself  illegal.  Besides,  if  it  were  not, 
the  small  cost  of  an  additional  wire,  which  it 
is  common  knowledge  does  not  exceed  $10  per 
mile,  furnishes  no  ground  to  exempt  the  de- 
fendant from  furnishing  the  additional  facil- 
ity to  do  the  business  for  all.  The  charge  of 
a  double  rate  between  Edenton  and  other 
points  in  North  Carolina  is  a  far  heavier  im- 
position upon  the  public  than  the  cost  of  the 
additional  wire  to  defendant,  and  is  just  the 
kind  of  burden  and  discrimination  which  the 
commission  was  established  to  prevent  In 
State  V.  Western  U,  Teleg.  Co.  {Albea'i  Cam), 
supra^  no  commercial  message  was  tendered, 
and  the  point  now  decided  was  not  presented 
by  the  record. 

Tlie  ruling  of  the  eommiesion  u  in  ail  retpeeU 
affirmed. 


GEORGIA  SUPREME  COURT. 


SOUTHERN  HOMHE  BUILDING  &  LOAN 
ASSOCIATION,  Plff.  in  Err., 

V. 

HOME  INSURANCE  CO.  of  New  Orleans. 


«. 


.Qa.. 


.) 


•The   so-called   "New  Tork  Standard 
Mortg^a^ee  Clauae  *'  in  a  poJloy  of  fire  in- 

Headnote  by  Simmons,  J. 

Note.— As  to  the  rifirhts  ^ven  by  the  attachment 
of  the  mortgrafree  clause  to  an  insurance  policy, 
see  note  to  Pbenlz  Ins.  Go.  of  Brooklyn  v.  Omaha 
Loud  &  T.  Go.  (NebJ  26  L.  B.  A.  679. 

87  L.  R.  A. 


suranoe,  which  declares,  in  substance,  that  no 
act  or  neglect  of  the  mortga^r  shall  defeat  tbe 
Insurance  as  to  the  interest  of  the  mortgaicee, 
does  not  dispense  with  making  the  proof  of  loss 
stipulated  for  in  the  policy,  and  wlthlo  the  time 
stipulated.  If  the  mort4ragee  would  not  have 
tbe  right  in  all  oases  to  furnish  the  proof,  he  cer- 
tainly would  have  in  a  case  in  which  tbe  mort- 
gagor refused,  but  in  every  case,  unless  waived 
by  tbe  underwriter,  it  must  be  furnished  by  one 
or  the  other. 

(Jalyl6,180U 

ERROR  to  the  City  Coart  of  Savannah  t» 
review  a  Judgment  in  favor  of  defendant 


Sit?  also  -M't  1..  R.  A.  Vu.i. 


aaoi. 


BOUTHSRN  HOMU  BUILDINQ  (fe  LOAM   ASSOCIATION   T.    UOMB  InB.  Co. 
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in  an  action  brought  to  recover  the  Amount 
alleged  to  be  due  on  a  policy  of  fire  insurance. 
Affirmed, 

The  facts  are  atated  In  the  opinion. 

Me99n,  O.  B.  Whatley  and  Robert  JU 
Sibley  for  plaintiif  in  error. 

Messrs.  Denmark  ft  Adams*  for  defend- 
ant in  error: 

The  contract  required  that  the  insured, 
''within  sixty  days  after  the  fire  shall  render  a 
statement  to  the  company,  signed  and  sworn 
to  by  the  insured,  stating  the  knowledge  and 
belief  of  the  insured  as  to  the  time  and  origin 
of  the  fire,  the  interest  of  the  insured,  and  of 
all  others  in  the  property." 

Regulations  like  these  are  valid  and  binding. 

See  Ga.  Code,  g  2818;  UnderuoriUn'  Agency 
T.  authATlin,  65  Ga.  266;  2  Wood,  Fire  Ins. 
-$6  488  «<  seq,  *981  ei  ieg.j  2  May.  Ins.  §  589; 
Arry  v.  PfuBnix  Assur.  Co.  8  Fed.  Rep.  645; 
Richards,  Ins.  g  160.  *178,  179. 

This  New  York  mortgagee  clause  does  not 
make  unnecessary  the  furnishing  of  these 
proofs  of  loss. 

•Richards,  Ins.  §  158,  p.  176;  Johnson  ▼. 
JVuBnix  Ins.  Go.  113  Mass.  49, 17  Am.  Rep.  65. 

8immons»  /.,  delivered  the  opinion  of  the 
^court: 

The  Southern  Home  Building  &  Loan  Asso- 
ciation sued  the  Home  Insurance  Company 
upon  a  policy  of  insurance  issued  by  the  de- 
fendant insuring  Rosa  Tutty  upon  certain' 
property  for  one  year  from  December  17, 
1893,  to  an  amount  not  exceeding  $1,000. 
**lo98.  if  any,  payable  to  the  Southern  Home 
Building  and  Loan  Association,  as  their  inter- 
est may  appear.'*  Attached  to  the  policy  was 
what  ifl  called  the  "New  York  Standard  Mort- 
gagee Clause,"  in  which  it  was  stated  that  loes 
under  the  policy  should  be  payable  to  the 
Southern  Home  Building  &  Loan  Association, 
as  mortgagee,  as  its  interest  might  appear,  and 
that  the  insurance,  as  to  the  interest  of  the  mortr 
sagee  only  therein,  should  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  property.  The  declaration  alleged  that 
while  this  policy  was  in  force,  on  June  4, 
1898,  a  fire  occurred  in  the  premises  covered  by 
the  policy,  by  which  the  property  insured  was 
entirely  destroyed;  that  Immediately  after  the 
Are  occurred  notice  was  given  the  Insurance 
company  of  the  loss,  and  afterwards  during 
August,  the  usual  "proof  of  loss"  was  made 
out  by  Prioleau,  adjuster  of  the  defendant, 
showing  the  premises  indiircd  under  the  policy 
to  be  of  the  value  of  $1,948.80,  but,  failing  to 
obtain  the  signature  of  the  assured,  Rosa 
Tutty,  to  the  proof  of  loss,  the  defendant  re- 
fused In  consequence  to  pay  over  the  loss  to 
petitioner ;  that  petitioner  demanded  payment 
of  the  loss  as  required  by  the  policy,  but  the 
•defendant  refused  to  pay,  etc.  The  defend- 
ant demurred  to  the  declaration  on  the  ground 
that  it  did  not  set  forth  any  cause  of  action 
against  defendant.  In  the  argument  upon 
the  demurrer  the  defendant  urged  that  the  de- 
murrer should  be  sustained,  l^cause  the  dec- 
laration did  not  aver  that  any  proof  of  loss 
had  been  submitted  to  defendant,  as  required 
by  the  contract  or  policv  of  insurance,  or  that 
any  effort  had  been  made  by  plaintiff  to  make 
such  proof,  or  comply  in  any  way  with  this 
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requirement  of  the  policy.  The  demurrer 
was  sustained,  and  the  plaintiff  excepted. 
The  policy,  a  copy  of  which  was  attached  to 
the  declaration,  contained  a  stipulation  that  If 
fire  occurred  the  Insured  should  give  Imme- 
diate notice  of  any  loss  thereby  in  writing  to 
the  Insurance  company,  and  should  render  a 
statement  to  the  company,  signed  and  sworn 
to  by  the  insured,  stating  the  knowledge  and 
belief  of  the  insured  as  to  the  time  and  origin 
of  the  fire,  the  interest  of  the  insured  and  of 
all  others  In  the  property,  the  cash  value  of 
each  item  thereof,  and  the  amount  of  loss 
tbereon,  etc.  Under  this  stipulation,  It  was  a 
condition  precedent  to  the  payment  of  the 
loss  that  the  proof  of  loss  stipulated  for  should 
be  made  out  and  submitted  to  the  Insurance 
company,  and  within  the  time  stipulated.  If 
the  mortgagee  failed  or  refused  to  comply 
wilh  the  condition,  it  was  incuml>ent  upon  the 
mortgagee  to  comply  with  it.  If  the  mort- 
gagee would  not  have  the  right  in  all  cases  to 
furnish  the  proof,  he  would  certainly  have 
that  riffht  In  a  case  in  which  the  mortgagor 
refused  to  do  so.  In  every  case,  unless  waived 
by  the  insurance  company,  it  must  be  fur- 
nished by  one  or  the  other.  See  Richards. 
Ins.  §  158,  and  cases  cited.  It  was  contended 
that,  so  far  as  the  mortgagee  was  concerned, 
this  requirement  was  dispensed  with  by  the 
stipulation  In  the  "mortgagee  clause"  that  the 
insurance,  as  to  the  interest  of  the  mortgagee, 
should  not  be  invalidated  by  any  act  or  neg- 
lect of  the  mortgagor  or  owner  of  the  prop- 
erty. We  do  not  thiok  so.  We  think  this 
refers  to  acts  or  neglect  in  connection  with  the 
property  while  the  risk  is  subsisting,  and 
which,  under  the  terms  of  the  policy,  would 
invali(late  the  insurance,  such  as  conduct  in- 
creasing the  hazard,  and  not  the  omission, 
after  a  fire  has  occurred,  to  comply  with  pro- 
visions designed  to  secure  evidence  as  to  the 
nature  and  extent  of  the  loss.  It  is  apparent 
from  a  reading  of  this  clause,  which,  in  addi- 
tion to  the  stipulation  referred  to,  contains 
others  enumerating  various  acts  which  shall 
not  invalidate  the  insurance  as  to  the  mort- 
gnfree,  that  the  object  of  the  clause  was  to 
afford  protection  to  mortgagees  against  con- 
duct beyond  their  control  on  the  part  of  the 
mortgagor  or  others  which,  under  the  terms 
of  the  policy,  would  invalidate  the  insurance. 
We  see  no  reason  for  holding  that  it  was  in- 
tended also  to  relieve  a  mortgagee,  where  loss 
occurred,  from  proving  the  loss  as  a  condition 
precedent  to  collecting  his  claim  againat  the 
insurance  company, — ^a  condition  which,  as  we 
have  shown,  the  policy  required  the  mort- 
gagee himself  to  comply  with,  unless  the 
mortgagor  should  do  so.  The  declaration 
falling  to  show  that  the  insured  or  the  mort- 
gagee complied  or  attempted  to  comply  with 
this  condition,  or  that  there  was  any  waiver 
thereof  on  the  part  of  the  insurance  company, 
the  court  below  was  right  in  sustaining  the  de- 
murrer. The  allegation  that  the  adjuster  of 
the  company  made  out  a  proof  of  loss  does  not 
of  Itself  show  a  waiver  on  the  part  of  the  com- 
pany. If  he  made  it  out  on  behalf  of  the  in- 
sured, it  does  not  appear  that  she  authorized 
or  adopted  it,  for  it  is  alleged  that  he  failed  to 
obtain  her  signature  thereto. 

We  affirm  the  judgment  of  the  court  Mow, 
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with  direction  that  the  plaintiff  may,  if  it  can, 
make  good  Its  declaration  by  alleging  the 
facts  necessary  to  show  its  interest  as  mort- 
gagee«  and  the  amount  thereof,  and  by  alleg- 
ing also  that  the  proof  of  loss  was  waived,  and 


how  and  when  waived,  or  else  that  it 
made  within  due  time,  and  how  and  when 
made;  these  amendments  to  be  filed  not  later 
than  the  time  of  entering  in  the  oouit  bdov 
the  remittitur  from  this  court. 


IOWA  SUPREME  COURT. 


STATE  of  Iowa 
BELYEL,  Appt. 


(. 
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1.  The  ri^ht  to  object  to  the  panel  of 
the  cri'^und  Jury  beoause  the  required  num- 
ber of  jurors  were  not  drawn  for  It  is  waived  by 
flltngr  a  plea  of  flruUty  to  the  Indiotment. 

S.  An  indictment  is  not  void  becaose 
presented  by  a  Jury  of  five  persons  in 

a  county  whera  the  statute  requires  seven, 
especially  where  ail  ooncur,  and  under  the 
statute  five  of  the  seven  could  present  a  valid 
indiotment,  and  failure  to  make  timely  obJeo> 
tlon  will  waive  the  irregularity. 

8.  An  abuse  of  discretion  of  the  trial 
court  in  denying  a  change  of  venue 
for  prejudice  is  not  shown  where  aiBdavits 
are  filed  showing  that  there  is  nothing  to  pre- 
vent a  fair  trial,  where  the  indictment  was 
found. 

4.  Affidavits  in  opposition  to  a  motion 
for  continuance  may  be  received  for 

purposes  other  than  to  contradict  statements 
as  to  what  the  testimony  of  absent  witnesses 
will  be. 


6.  A  continuance  because  of 
of  witnesses  should  be  denied  when  not 
made  in  good  fatth,  as  shown  by  the  fact  thattbe 
applicant  made  efforts  to  prevent  the  attend- 
ance on  behalf  of  the  state  of  one  of  the  absent 
witnesses,  and  used  no  diligence  to  procure  the 
testimony  of  the  others. 

6.  A  line  of  $600  for  the  publication  wiCboot 
provocation  of  a  grossly  offensive  hbel  wfU  not 
be  reduced  on  appeal  as  excessiveu 

(October  IS,  1808J 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court   for   Taylor  ConntT 
convicting  him  of  the  publication  of  a  libeL 
Afflrmed, 
Trhe  facts  are  stated  in  the  opinions. 
Messrs.  John  F.  Martin*  Charles  Hmwi- 
ast    Mark    Atkinson,    Charies    Mae- 
kenaie  and  Dale  A  Brown  for  appellant 
Messrs,   John  Y.  Stone,  Att^-Uen.,  and 
Thomas  A.  Cheshire  for  the  State. 

Robinson,  Oh,  «/.,  delivered  the  opinion 
of  the  court : 

The  indictment  on  which  defendant  was 
convicted  was  presented  by  the  grand  Jury 


NOTB.— JTumher   of    grond    furors  necessary  or 

proper  to  act. 

Unless  the  statute  is  mandatory  as  to  the  num- 
ber acting,  the  excusing  or  absence  of  some  of  the 
panel  will  not  affect  the  iDdictmeot  if  enough  re- 
main to  concur.  State  v.  Miller,  8  Ala.  848;  Tanner 
V.  State,  S8  Ala.  1;  People  v.  Hunter,  54  Gal.  05; 
People  V.  Butler,  8  CaL  485;  People  v.  Gatewood,  20 
Cal.  147;  People  v.  McDonelU  47  Cal.  184;  State  v. 
Oetrander,  18  Iowa«  486,  overruling  Norrls^s  House 
V.  State,  8  G.  Greene,  518;  State  v.  Shelton,  64  Iowa, 
838;  State  v.  Billings,  77  Iowa,  417;  State  v.  Causey, 
48  La.  Ann.  897;  Com.  v.  Wood,  2  Gush.  148;  State  v. 
Williams,  86  S.  C.  844;  State  v.  Oayton,  11  Rich.  L. 
681;  Pyhos  v.  State,  8  Humph.  48;  Watts  v.  State,  22 
Tex.  App.  672;  Drake  v.  State,  26  Tez.  App.  208; 
Jackson  v.  State,  Id.  814;  Trevinio  v.  State,  27  Tex. 
App.  872;  State  v.  Brainerd,  66  Vt.  532,  48  Am.  Bep. 
818;  United  States  v.  Wilson,  6  McLean,  604. 

But  a  greater  number  present  than  allowed  by 
the  statute  will  invalidate  an  indictment.  People 
V.  Thurston,  infra;  Keech  v.  State,  15  Fla.  601; 
Downs  V.  Com.  82  Ky.  606;  Weils  v.  Com.  15  Ky.  L. 
Bep.  179;  Box  v.  State,  84  Miss.  614;  Miller  v.  State, 
83  Miss.  856, 60  Am.  Dec  861;  Com.  v.  Leisenring,  2 
Pearson  (Pa.)  466;  Com.  v.  Salter)  Id.  461;  Texas 
cases,  infra;  United  States  v.  Reynolds,  1  Utah, 
226. 

Objections,  however,  to  an  improper  number 
must  be  made  in  time  and  in  proper  manner. 
Tanner  v.  Stale,  supra;  Klrby  v.  Territory  (Ariz.) 
Feb.  7, 1881:  Ex  parte  Wilson,  140  U.  S.  675, 85  L.  ed. 
618;  Shropshire  v.  State,  13  Ark.  190;  Wilson  v.  Peo- 
ple, 8  Colo.  325;  Reynolds  v.  State,  38  Fla.  801; 
Veatch  v.  State,  66  Ind.  684, 26  Am.  Rep.  44;  Hall  v. 
State,  4  G.  Greene,  78;  State  v.  Scarborough,  65 
Md.  846;  State  v.  Pate,  67  Ma  488;  Conkey  v.  People, 
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1  Abb.  App.  Dec.  418,  5  Park.  Crtm.  Rep.  31;  State 
V.  Davis,  24  N.  C.  158;  Young  v.  State,  6  Ohio,  485; 
TOrk  V.  State,  7  Ohio,  pt.  2,  p.  240;  Rex  v.  Marsh.  1 
Nev.  ft  P.187,6Ad.ftEL286,2H.ftW.3eS.W.W. 
ft  D.  160. 

If  the  statute  is  mandatory,  the  number  re- 
quired must  be  impaneled  and  act.  State  v.  Haw- 
kins. 10  Ark.  71;  Harding  v.  State,  28  Ark.  210; 
Gladden  v.  State,  12  Fla.  562;  Brannlgan  v.  People* 
8  Utah,  483;  Fitzgerald  v.  State,  4  Wis.  805. 

The  number  required  to  make  a  panel  depends 
on  the  local  statutes  of  the  several  states. 

PoiMT  ef  legiAatwrs  to  ehonde  number  cfi  grand 
jurors  reqiulred  at  common  law. 

A  question  of  much  importance  is  that  of  tlie 
power  of  the  legislature  to  change  the  common- 
law  number  of  grand  jurors.  In  several  states  the 
general  provision  of  the  constitution  for  Indtot- 
ment  by  grand  Jury  is  held  to  require  a  grand 
jury  substantially  like  that  required  by  common 
law.  Thus  in  Florida  it  is  held  that  a  constitu- 
tional provision  **for  mdictment  by  a  grand  jury** 
means  that  the  grand  jury  shall  be  that  which  ex- 
isted at  common  law  numbering  not  lees  than 
twelve  and  of  whom  at  least  twelve  must  ooncur 
to  And  an  indictment  Therefore  it  is  held  that  the 
legislature  cannot  so  change  the  common-law  or- 
ganization of  the  grand  jury  as  to  make  the  con- 
currence of  eight  sufficient  for  an  indictmeot^ 
Donald  y.  State,  81  Fla.  256;  English  v.  State,  Id. 
840L 

Likewise  in  North  Carolina  it  Is  decided  tbat^as 
a  grand  jury  had  a  well-understood  meaning  at 
the  adoption  of  the  declaration  of  righta«  and  one 
of  its  most  essential  features  was  that  the  concur- 
rence of  twelve  of  its  memben  was  necessary  to 
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Statb  t.  BsLYau 


H7 


of  Taylor  county  on  the  5th  day  of  March, 
1893.  It  charges  that  on  or  about  the  18th 
day  of  February,  1892,  in  the  county  named, 
the  defendant  ^unlawfully  and  mallcioualy, 
to  injure  the  good  name  and  character  of  G. 
L.  Finn,  and  to  expose  him  to  public  hatred 
and  contempt,  and  deprive  him  of  public 
confidence,  and  to  brinir  him  into  public 
scandal  and  disgrace,  did  on  the  said  18th 
day  of  February,  1892,  write  and  publish 
and  cause  to  be  written  and  published  in  said 
county,  in  the  Southwest  Democrat,  a  news- 
paper published  in  said  county,  a  false, 
scandalous,  malicious,  and  defamatory  libel, 
in  the  form  of  a  letter.  .  ,  ,"  The  matter 
alleged  to  be  libelous  is  set  out  at  length, 
and  the  sense  in  which  it  was  written  and 
published  is  specified.  On  the  27th  day  of 
April,  1892,  tlie  defendant  filed  a  demurrer 
to  the  indictment,  which  was  overruled.  The 
defendant  then  petitioned  for  a  change  of  the 
place  of  trial  on  the  ground  of  excitement 
and  prejudice  on  the  part  of  the  people  of 
Taylor  county.  The  petition  was  supported 
by  affidavits,  and  was  overruled.  A  motion 
for  a  continuance  was  made,  based  on  the 
atNsence  of  certain  witnesses.  It  was  sup- 
ported by  affidavits,  and  was  resisted  by 
counter- affidavits.  A  motion  of  defendant  to 
strike  the  counter- affidavits  from  the  files  on 
the  ground  that  thev  arc  not  allowable  was 
overruled.  Some  of  the  persons  whose  af- 
fidavits were  used  were  examined  in  open 
court,  and  the  application  for  a  continuance 
was  overruled  on  the  5th  day  of  May,  1892. 
Thereupon  the  defendant  entered  the  plea  of 


ffuilty,  and  Judgment  was  rendered  as  has- 
been  stated.  On  the  26th  day  of  the  same 
month  an  appeal  was  taken  to  this  court.  On 
the  11th  day  of  April,  1898,  the  defendant 
filed  in  the  district  court  a  paper  entitled  a 
"motion  and  petition  to  vacate  judgment, *^ 
in  which  he  asked  that  the  judgment  rendered 
be  vacated,  that  he  have  leave  to  withdraw 
his  plea  of  guilty,  and  that  the  indictment  her 

auashed.  The  application  was  based  upon 
le  following  grounds:  (1)  An  official 
bulletin  of  the  superintendent  of  the  federal 
census,  issued  on  the  21st  day  of  July,  1891, 
showed  that  the  population  of  Taylor  county 
was  more  than  16,000  inhabitants.  (2)  The 
law  requires  that  in  counties  having  more- 
than  16,000  inhabitants  the  grand  jury  shall 
be  composed  of  seven  members,  and,  for  the 
purpose  of  selecting  them,  that  twelve  jurors- 
shall  be  drawn.  (8;  The  grand  jury  which 
returned  the  indictment  in  question  was  com- 
posed of  but  five  members,  and  for  the  pur- 
pose of  selecting  them  but  eight  jurors  were 
drawn.  On  the  25th  day  of  April,  1898,  the- 
state  and  defendant  having  been  duly  rep- 
resented by  attorneys,  the  motion  was  over- 
ruled. The  petition  was  dismissed,  and  judg- 
ment was  rendered  against  the  defendant  for 
costs.  Two  days  later  he  took  an  appeal 
from  that  judgment.  The  two  appeals  are- 
submitted  together  for  the  determination  of 
this  court. 

1.  Section  231  of  the  Code,  as  amended  by 
chapter  42  of  the  Acts  of  the  21st  General 
Assembly,  provides  that  in  counties  having 
more  than  16,000  inhabitants,  the  grand  jury 


the  flndlnflr  of  a  pieeentmeot  or  Indlotment,  an  aet 
of  the  leg-ialature  making  the  oonourrence  of  nine 
sufficient  Is  not  autborized  by  tbe  oonstitutlon. 
State  V.  Barker,  10  L.  R.  A.  60, 107  N.  C.  Oia  See 
further  note  to  State  v.  Hartley  (Nev.)  28  L.  fi.  A. 
33,  as  to  number  of  grand  Jurors  neoeasary  to  coiw 
cur. 

In  Wisconsin  the  court  pursued  somewhat  slmi^ 
lar  reasoning  in  Brucker  v.  State,  16  Wis.  834,  al- 
though the  decision  was  that  the  legisJature  could 
change  the  number  ^hiritbin  the  limits  prescribed 
by  the  common  law,**  and  therefore  a  statute  pro- 
viding for  a  grand  jury  of  from  fifteen  to  seven- 
teen was  not  unconstitutional  since  it  left  the 
number  between  twelve  and  twenty-three  as  at 
eommon  law. 

In  Gtoorgia  the  power  of  tbe  legislature  to  pro- 
vide for  an  indictment  by  nine  grand  Jurors  for  an 
offense  triable  in  corporation  courta  was  sus- 
tained under  the  constitutional  provision  giving 
those  courts  Jurisdiction  of  minor  offenses  under 
rules  and  regulations  fixed  by  the  legislature. 
This  case  manifestly  does  not  touch  the  question 
of  tbe  construction  of  tbe  general  constitutional 
provision  for  indictment  by  grand  Jury,  but  turns 
on  its  express  grant  of  legislative  power  over  pro- 
ceedings in  these  courts  in  respect  to  minor  of- 
fenses.   Thurman  v.  State,  S6  GHi.  280. 

No  decisions  have  teen  found  directly  in  oon- 
flict  with  those  preceding  as  to  the  interpretation 
of  the  general  provision  of  a  state  constitution 
for  **  Indictment  by  grand  Jury.**  But  it  has  been 
decided  that  the  provision  of  the  Federal  Consti- 
tution for  '*  due  process  of  law**  does  not  require 
that  a  grand  Jury  finding  an  indictment  shall  be 
composed  as  at  common  law  with  the  common- 
Uiw  number  of  grand  Jurors.  Parker  v.  People,  4 
L.  B.  A.  808, 18  Colo.  15& 

This  case  is  based  upon  fbe  deoisiOD  of  the 
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United  States  Supreme  Court  in  Huitado  v,  Cali- 
fornia, 110  U.  S.  516,  28  L.  ed.  238,  which  decided' 
that  due  process  of  law  in  criminal  cases  did  not 
make  any  grand  Jury  necessary  but  might  be  sat- 
isfied by  information  even  in  cases  of  felony. 

Substantially  to  the  same  effect  is  the  decision  in 
Virginia  that  a  provision  for  a  special  grand  Jury 
not  less  than  six  in  number  Is  not  contrary  to  the- 
5th  or  14th  Amendment  to  the  United  States  Con- 
stitution.   Hausenfluck  v.  Com.  86  Va.  702. 

If  the  Federal  Constitution  does  not  limit  the^ 
power  of  the  state  in  respect  to  the  number  of 
grand  Jurors  the  provision  of  a  state  constitution' 
must  dearly  control  no  matter  how  many  or  few 
may  be  tbe  prescribed  number.  So  in  Iowa  the 
constitution  as  shown  in  Statb  v.  BflLvxii  has  re- 
duced tbe  number  from  that  required  at  common 
law  to  such  number  between  five  and  fifteen  as  the 
legislature  may  prescribe.  The  legislature  is  au- 
thorized to  fix  the  number  between  these  limits- 
and  as  shown  in  Statb  v.  Bxlvxl  has  prescribed  a 
number  varying  according  to  tbe  population  of  the- 
ootmty. 

In  Montana  the  constitution  hss  fixed;the  number 
of  the  grand  Jury  at  seven  of  whom  five  must  con- 
cur, and  this  is  held  in  State  v.  Ah  Jim,  9  Mont.  187^ 
to  be  a  self-executing  provision. 

In  several  other  states,  as  in  Oregon,  tbe  num- 
ber has  been  reduced  below  that  required  at  com- 
mon law,  and  the  change  seems  to  have  been  ao- 
quiesoed  In  without  challenge. 

fiule  In  various  states. 


Under  Ala.  Dig.,  288,  B  8,  providing  that  not  less 
than  thirteen  nor  more  than  eighteen  shall  be 
drawn,  the  absence  of  one  will  not  invalidate  tbe 
indictment.    State.v.  Miller,  8  Ala.  348  (pL  abater. 
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«ha11  be  composed  of  seTen  members.  Section 
Mi  of  the  Code,  as  amended,  provides  that 
when  the  erand  jurj  is  to  be  composed  of 
seven  members,  twelve  Jurors  shall  be  drawn 
from  which  to  select  them.  The  population 
of  Taylor  county,  as  shown  bv  the  federal 
census  of  the  year  1800,  is  16.&84,  and  it  is 
oot  disputed  that  the  grand  jury  which 
presented  the  indictment  in  question  should 
have  been  composed  of  seven  members,  aod 
that  twelve  lurors  should  have  been  drawn 
for  it.  See  State  v.  Braskamp,  87  Iowa,  688. 
The  record  submitted  shows  that  it  was  in 
fact  composed  of  but  five  members,  and  that 
but  eight  Jurors  were  drawn  for  it.  The 
state  contcuds,  however,  that,  as  the  defend- 
ant failed  to  make  the  objections  now  pre- 
sented before  the  judgment  on  his  plea  of 
guilty  was  rendered,  they  were  waived,  and 
that  the  Orst  appeal  deprived  the  district 
court  of  jurisdiction  to  determine  the  motion 
and  petition  on  their  merits.  The  defendant 
contends  that  the  defect  goes  to  the  Jurisdic- 
tion of  the  district  court,  and  that  want  of 
jurisdiction  cannot  be  waived,  but  will  be 
considered  at  any  time  when  it  comes  to  the 
knowledge  of  the  court,  even  though  not 
urged  by  either  party.  That  the  general  rule 
is  as  claimed  by  defendant  has  been  settled 
by  numerous  decisions.  Larmng  v.  Chicago, 
M.  db  St.  P.  R,  Co.  85  Iowa,  215 ;  Oreutt  v. 
Hanson,  71  Iowa,  517;  Cerro  Oordo  County 
V.  Wnght  County,  59  Iowa,  485;  Oroves  v. 
Richmond,  58  Iowa,  570 ;  St.  Joseph  Mfg.  Oo. 
V.  Harrington,  53  Iowa,  380 ;  Viola  Dist.  Twp. 
T.  Audubon  But.  Twp.  45  Iowa,  104 ;  Walters 


r.  The  MollU  Dmier,  24  Iowa.  IW,  US  Am. 
Dec.  722;  Burlington  Univenity  t.  SUvoari^ 
12  Iowa,  442 ;  Diekt  v.  Batch,  10  Iowa,  884. 
In  most  of  the  cases  cited  it  appeared  that  tbo 
trial  court  did  not  have  jurisdiction  of  tlM 
subject-matter  of  the  action,  but  that  is  not 
true  in  this  case.  The  district  court  bad 
Jurisdiction  of  the  offense  charged  in  the  in- 
dictment and  of  the  defendant.  The  real 
question  we  are  required  to  determine  is 
whether  the  fact  that  the  grand  jury  was 
composed  of  but  five  members,  and  the  fur- 
ther fact  that  but  eight  jurors  were  drawn 
for  it,  were  defects  so  serious  that  they  could 
not  be  waived. 

Section  4260  of  the  Code  authorizes  a  chal- 
lenge to  the  panel  before  indictment  what 
the  Jurors  were  not  appointed,  drawn,  or 
summoned  as  prescribed  by  law.  The  de- 
fendant was  not  held  to  await  the  action  of 
the  grand  jury  by  the  order  of  any  commit- 
ting magistrate,  and  had  no  opportunity  to 
object  to  the  grand  jury  until  after  the  in- 
dictment had  been  presented.  But  subdi- 
vision A  of  section  4337  of  the  Code  provides 
for  a  motion  to  set  aside  an  indictment,  and 
requires  that  it  be  sustained  when  it  appears 
^'that  the  grand  Jury  were  not  selected, 
drawn,  summoned,  impaneled,  or  sworn  as 
prescribed  by  law. "  Section  4339  of  the  Code 
provides  that  the  ground  stated  shall  not  be 
allowed  to  a  defendant  who  has  been  held  to 
answer  before  indictment,  thus  in  effect 
clearly  providing  for  a  waiver  of  the  right 
of  challenge  when  founded  upon  any  of  the 
defects   contemplated    by    the    subdivision 


A  local  act  of  Alabama,  February  13,  1879,  re- 
•duciD?  the  number  of  grand  Jury  to  fifteen,  is  not 
Tetronctlve  but  prospective.  Marler  v.  State,  68 
Ala.  580  (obj.);  Creamer  v.  State.  70  Ala.  18.  (mo. 
ar.i:  Tbompeon  v.  State,  70  Ala.  26  (mo.  ar.) 

And  under  an  act  requlrinflr  fifteen,  where  the 
panel  was  filled  to  make  fifteen,  and  fourteen  only 
were  sworn,  but  no  objection  was  made  until  in  the 
aupreme  court,  the  objection  would  not  avail, 
under  Ala.  Code,  section  4446,  provldtnir  no  objec- 
tion can  be  made  for  orfrantzatlon  except  that  they 
were  not  drawn  in  the  presence  of  ofBcerSt  Tan- 
ner V.  State,  fle  Ala.  1  (obJ.) 

Ariaona. 

And  under  Arizona  statute,  providfnflr  that  the 
ff  rand  Jury  shall  be  not  lees  than  seventeen  nor  more 
than  twenty-three,  the  objection  that  the  grand 
Jury  was  fifteen  only  will  not  avail  where  the  same 
•does  not  appear  in  the  case  and  is  made  in  the  su- 
premo court  for  the  first  time.  Kirby  v.  Territory 
(Ariz.)  Feb.  7, 1891. 

And  this  objection  cannot  be  made  ooUaterally 
by  habeas  corpus,  where  a  sufficient  number  in- 
dict Ex  parU  Wilson,  140  U.  &  676, 16  L.  ed.  613 
(hab.  Corp.) 


But  under  Ark,  Dig.,  chap.  62,  S  64,  and  Ark.  Dig., 
chap.  98,  providing  that  the  grand  Jury  shall  be  six- 
teen, an  Indictment  must  be  by  that  number  or  it 
will  be  void.  State  v.  Hawkins,  10  Ark.  71  (pL 
abate.):  Harding  r.  State,  2S  Ark.  210  (pL  abate.) 

But  an  objection  to  meet  this  must  be  by  plea  In 
abatemenL   Shropshire  v.  State,  12  Ark.  190  (obJ.) 

CaUftiml** 

In  California  In  1866,  a  statute  provided  for  seven- 
teen to  twenty-three,  and  in  1876,  ObL  Coda,  seotion 
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242,  provided  for  thirteen,  fourteen  or  fifteen,  re- 
spectively, and  GaL  Code  of  Civ.  Proc,  section  192, 
provided  for  nineteen,  bat  the  change  in  the  num* 
ber  did  not  change  the  rule  as  to  the  effect  of  the 
absence  of  any  of  the  grand  Jury  at  the  finding, 
and  an  objection  to  the  formation  cannot  be  nude 
on  a  motion  to  set  aside  as  the  death  of  one  or  more 
will  not  affect  the  indictment  found  by  twelve. 
People  V.  Hunter,  64  Gal.  66  (mo.  set  aside). 

This  followed  People  v.  Boberts,  6  Gal.  215,  hold- 
ing that  if  twelve  concur  it  is  not  fatal  that  lea 
than  seventeen,  the  minimum  number,  were  pre^ 
ent. 

So  If  the  statutory  number  has  been  reduced  by 
challenge  but  there  remain  twelve  who  concurred 
in  the  Indictment  the  same  is  valid.  People  v.  But- 
ler, 8  CbI.  436  (obJ.):  People  v.  Oatewood,  20  OaL  147 
(obJ.):  People  v.  McDonnell,  '47  OaL  184  (mo.  new 
tr.:  mo.  set  aside). 

And  under  Gal.  Code  Olv.  Proo.,  M  204-211.  there  is 
no  distinction  in  the  selection  of  grand  or  trial 
Jurors  and  an  order  designating  the  number  need 
not  separate  the  number  of  ea(^  class.  People  v* 
Crowey,  66  Gal.  86  (mo.  new  tr.) 

But  where  the  number  is  limited  to  twenty-three 
an  indictment  found  by  a  grand  Jury  of  twenty- 
four  is  void.   People  v.  Thurston,  6  Gal.  60  (obiJ 

Colorado. 

Under  Colo.  Rev.  Stat,  880,  providing  that  a  grand 
Jury  shall  be  from  sixteen  to  twenty-three,  an  in- 
dictment by  twenty-one  is  sufildent.  Hadcey  v. 
People,  2  Colo.  13  (chal.). 

Under  Colo.  Const.,  art.  1. 9  23,  limiting  the  grand 
Jury  to  twelve,  although  nineteen  weresummoned, 
it  will  be  presumed  only  twelve  acted  or  that  tbey 
were  convened  as  a  special  grand  joiy  under  com- 
mon law  and  the  objection  must  be  by  plea.  Wi^ . 
son  V.  People,  8  Colo.  886  (mo.  arj. 
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quoted.  State  r.  Oibbi,  89  Iowa,  819 ;  State 
▼.  Mart,  99  Iowa,  269.  Electors  of  the  state 
odIt  are  qaalifled  to  act  as  juron.  Code, 
$  227.  But  a  person  held  to  await  the  action 
of  the  grand  Jury  waives  his  right  to  object 
to  an  indictment  presented  against  him  by  a 

grand  jury  of  which  an  alien  was  a  member 
y  failing  to  challenge  the  alien  before  the 
jury  was  sworn.  State  y.  Qilfbe,  eupra.  In 
State  Y.  iSn'd,  20  Iowa,  422,  it  appeared  that 
the  grand  iury  had  submitted  its  Anal  report, 
and  been  discharged.  Afterwards,  but  dur- 
ing the  same  term  of  court,  it  was  again 
summoned  and  impaneled,  and  it  then  found 
the  indictment  on  which  the  defendant  was 
conyicted.  It  was  objected  that  the  court  had 
no  power  thus  to  organize  a  grand  jury.  This 
court  held  that  it  had,  and  also  that  the  ob- 
jection was  not  taken  in  due  time,  because 
not  made  before  a  plea  to. the  indictment  was 
entered.  It  is  clear,  under  the  statute  and 
the  decisions,  that  the  defendant  waived  his 
right  to  object  to  the  panel  because  a  suffi- 
cient number  of  jurors  were  not  drawn  for 
it. 

It  is  more  difficult  to  determine  what  effect 
should  be  given  to  the  acts  of  a  grand  jury 
composed  of  but  five  jurors  when  seven  are 
required  by  law.  Section  11,  art.  1,  of  the 
Constitution  of  this  state  provides  that  no 
person  shall  be  held  to  answer  for  any  crim- 
inal offense  higher  than  those  in  which  the 
punishment  does  not  exceed  a  fine  of  $100, 
or  imprisonment  for  thirty  days,  "unless  on 
presentment  or  indictment  by  a  grand  jury. 
.    .    .*    Section  15  of  article  5  of  the  Con- 


stitution adopted  in  the  year  1884  fa  as  fol- 
lows: ^'The  grand  jury  may  consist  of  any 
number  of  members  not  less  than  five,  nor 
more  than  fifteen,  as  the  general  assembly 
may  by  law  provide,  or  the  general  assembly 
may  provide  for  holding  persons  to  answer 
for  any  criminal  offense  without  the  inter- 
vention of  the  grand  jury."  Acting  under 
that  section,  the  general  assembly  amended 
section  231  of  theCode,  and  provided  that 
in  counties  having  more  than  16,000  inhab- 
^  itants  ''the  grand  jury  shall  be  composed  of 
seven  members.*  The  defendant  contends 
that  this  provision  is  mandatory,  and  that 
his  right  to  have  his  case  considered  by  a 
grand  jury  of  seven  members  is  guaranteed 
by  the  Constitution.  It  is  true  that  the  right 
is  guaranteed  as  claimed,  but  the  obligation 
to  provide  a  grand  jury  of  seven  members 
in  certain  cases  is  no  greater  than  is  that  to 
furnish  a  trial  jury  of  twelve.  The  Consti* 
tution  provides  that  *'the  right  of  trial  by 
jury  shall  remain  inviolate."  Section  9, 
article  1.  That  means  a  jury  of  twelve  per- 
sons; and  the  general  assembly  cannot  re* 
quire  the  parties  to  an  action  to  accept  a 
iury  containing  a  smaller  number,  ezceptinc 
In  inferior  courts.  Eekdman  v.  Chieago,  K. 
L  4b  P.  R,  Oo.  67  Iowa,  296 ;  Keith  v.  Dyen' 
viUe,  68  Iowa,  187.  It  was  said  in  OtnoUe  y. 
Buekman^  6  Iowa,  162,  that  a  party  may 
waive  his  right  to  a  trial  by  jury  of  twelve 
persons,  and  consent  to  a  trial  by  one  con« 
taining  a  less  number.  See  also  State  v. 
GHroome,  10  Iowa,  816.  And  in  civil  actioDS 
he  may  wholly  waive  a  jury.    Code.  t5  2f^14. 


Floiida. 

Under  Florida  Act.  February  20, 1875,  provldlnfr 
that  the  irrand  Jury  stiail  be  not  less  tban  twel  ve  nor 
more  tban  fifteen,  an  indictment  found  by  gizteen 
Is  Invalid.   Keecb  v.  State,  15  Fla.  691  (mo.  qu.). 

And  where  a  statute  required  fifteen,  an  Indlot- 
ment  where  only  fourteen  are  drawn  and  impan- 
eled is  Invalid.  Gladden  v.  State,  12  Fla.  662  (pL 
abate.). 

And  Fla.  Rev.  Stat.,  2802,  provldlnir  for  twelve 
fraud  jurors  and  a  ooncurrenoe  of  eigbt  Is  valid  as 
to  twelve  but  void  as  to  tbe  elffbf,  under  the  Bill  of 
BIffhts,  section  10.  Bnarlish  v.  State,  81  Fla.  810 
<pL  abate.);  Donald  v.  State,  Id.  255  (pi.  abate.). 

But  the  motion  In  arrest  cannot  reach  an  objec- 
tion that  the  indictment  was  found  by  a  grand 
Jury  of  only  twelve,  and  that  less  than  tbat  number 
concurred.  BeynoldB  v.  State,  88  Fla.  SOI  (mo. 
arj. 


Under  Georgia  Const*  art  8,  providing  tbat  cor- 
poration courts  may  have  such  JurlBdiction  as  tbe 
legislature  may  direct,  the  number  of  grand  Jurors 
In  such  courts  may  be  reduced  to  twelve  with  a 
provision  that  nine  may  concur.  Thurman  v. 
State,  25  Ga.  220  (exception). 

Where  the  court  told  the  grand  Jury  that  if  there 
were  twenty-four  to  excuse  one  and  to  strike  the 
last  nun  off  tbe  list  and  come  back  and  be  sworn, 
there  was  no  error.  Bldling  v.  state,  66  Ga.  601 
<oerU)« 

IdaJio. 

In  Idaho  a  grand  Jury  may  be  composed  of  seven 
under  the  territorial  statute,  and  this  Is  not  con- 
trary to  article  6^  Amendment  of  the  United  States 
Oonstitntion. 

«7  T..  R  A. 


nilnola. 

Under  HL  Stat.,  ehap.  78,  S 16,  providing  twenty- 
three  persons  should  be  summoned  and  sixteen 
should  be  sufficient  to  constitute  the  grand  Jury, 
an  indictment  found  by  nineteen  is  valid,  wbere  no 
objection  was  made  to  quash  tbe  indictment  or  to 
challenge  the  array.  Barron  v.  People,  78  HI.  256 
(mo.  ar.). 

And  a  grand  Jury  of  twenty-two  Is  valldr  Beaa> 
ley  V.  People,  88  HI.  571  (mo.  qu.). 

Objection  by  an  attorney  of  one  not  under  pros- 
ecution tbat  the  panel  was  less  than  tbe  statutory 
number  of  eighteen  will  not  avail,  as  twelve  may 
act    Hudson  v.  State,  1  Blackf.  817  (cbal.). 

And  Indiana  Act  1875.  p.  54,  providing  for  a  grand 
Jury  of  six  did  not  take  effect  until  tbe  March  ses- 
sion of  1875  and  until  then  the  prior  statute  controls 
and  the  grand  Jury  of  twelve  summoned  prior  to 
that  time  may  indict  afterwards.  Meiers  v.  State, 
66  Ind.  886  (chal.:  mo.  qu.);  State  v.  Myers,  61  Ind. 
146  (pl.  abate.):  State  v.  May, 60  Ind.  170  (obj.). 

And  tbat  tbe  grand  Jury  was  twelve  Instead  of 
six  will  not  l>e  considered  in  a  motion  in  arrest 
Veatch  v.  State,  66  Ind.  584, 26  Am.  Bep.  44  (mo. 
ar.). 


In  Korris^  House  v.  State,  8  G.  Greene,  518 
(pl.  abate.:  mo.  set  aside),  it  was  held  that  under 
Iowa  <}ode,  section  1642,  providing  tbat  the  number 
of  grand  Jurors  must  be  fifteen,  and  one  was  ex- 
cused for  drunkenness,  an  indictment  found  by 
fourteen  was  invalid. 

.  But  this  case  was  overruled  In  State  v.  Ostrander« 
18  Iowa,  435  (mo.  set  aside),  attempting  to  make  a 
distinction  that  in  tbe  Noriis  House  C^ase  one  of  the 
Jurors  was  discharged  bat  In  tbe  Ostrander  Case 
rme  o'  '^be  Jurors  t)elng  challenged  was  not  present 
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In  WUkens  r.  Treyn&r,  14  Iowa,  898,  it  was 
Bald  that  *'tl)e  right  of  trial  by  jurv,  |;uaran- 
teed  bj  the  CoDstitution,  may  be  lost  or 
waived  by  the  act  or  covenant  of  a  party. 
This  right  is  not  an  attribute,  or  inalienable 
in  its  nature  and  character,  but  rather  a 
privilege  that  may  be  waived  or  forfeited." 
It  was  therefore  held  that  a  party  in  default, 
who  nevertheless  had  the  right  to  appear  in 
the  case,  had  lost  his  right  to  demand  a  trial 
by  jury.  See  also  OluU  v.  Uazleton,  61  Iowa, 
869 ;  Henny  Bvggy  Co,  v.  PaXt,  78  Iowa,  489 ; 
Be  Hooker^  Assignment,  76  Iowa,  880.  A 
jury  may  be  waived  by  failing  to  demand  it 
at  the  proper  time.  Davidaon  r.  Wright,  46 
Iowa,  883.  See  also  EawkinB  v.  Rice,  40 
Iowa,  487.  It  was  held  by  a  majority  of  this 
court  in  8taU  v.  Carman,  08  Iowa,  180,  60 
Am.  Rep.  741,  that  a  defendant  in  a  criminal 
action  triable  on  indictment  cannot  waive  a 
trial  by  jury  ;  and  that  decision  was  followed 
in  StaU  V.  Tdirngan,  66  Iowa,  426.  But  in 
SiaXe  V.  Kaufman,  61  Iowa,  678,  83  Am.  Rep. 
148,  it  was  said  to  be  the  settled  doctrine  of 
this  state  that  a  defendant  in  a  criminal  ac- 
tion may  waive  a  statute  enacted  for  his 
benefit,  and  it  was  held  to  be  competent  for 
him  to  consent  to  a  trial  by  eleven  jurors. 
The  case  of  State  v.  Ostrander,  18  Iowa,  488, 
was  decided  under  a  statute  which  fixed  the 
number  of  persons  required  to  constitute  a 
grand  jury  at  fifteen,  and  required  the  con- 
currence of  twelve  to  find  an  indictment. 


The  defendant,  before  pleading,  had  filed  a 
motion  to  quash  the  indictment,  because 
found  by  a  grand  jury  consisting  of  only 
fourteen  members.  It  appears  that  m  chal- 
lenge to  one  member  of  the  panel  had  been 
sustained,  and  that  but  fourteen  niembershad 
acted  upon  the  indictment.  It  was  held  that 
the  indictment  was  good.  The  court  made 
prominent  the  fact  tKat,  although  more  than 
twelve  persons  were  required  to  constitute  a 
grand  jury,  yet  ''from  the  earliest  authori- 
ties down  it  Is  shown  that  a  presentment  bj 
twelve  is  good,  although  no  more  than  twelve 
be  impaneled,  or,  if  more  are  impaneled,  al- 
though all  the  other  jurors  dissent.*  See 
also  State  v.  Shelton,  64  Iowa,  835.  The  case 
of  Norrie'e  Home  v.  State,  8  G.  Greene,  514, 
in  which  this  court  held  an  indictment  pre- 
sented b^  a  grand  jury  of  fourteen  members, 
one  having  been  discharged,  to  be  illegal, 
was  referred  to,  and  apparently  doubted,  al- 
though it  was  not  overruled.  In  that  case 
objection  was  made  to  the  indictment  by  an- 
swer. It  had  been  urged  that  it  was  made 
too  late,  because  not  made  before  the  grand 
jury  was  sworn,  under  a  statute  which  pro- 
vided that  no  objection  could  l>e  interposed 
by  a  defendant  to  a  grand  jury  for  any  cause 
of  challenge  after  they  were  sworn.  In  com- 
menting upon  that  provision,  this  court  said 
that  it  must  be  confined  to  such  defendant  as 
had  an  opportunity  to  interpose  the  objection 
therein  allowed,  but  that  persons  who  had 


and  took  no  part  in  the  IndiotmeDt  and  also  on  the 
KTounri  that  objeotion  must  be  made  before  plea  of 
not  goltty. 

So  where  three  of  fifteen  were  excused  on  a  ohal- 
lenge  and  the  court  refused  to  add  more  and  tbe 
twelve  oonouned,  the  Indictment  was  valid.  State 
V.  Shelton,  64  Iowa,  888  (obal.). 

Iowa  Ck>n8t.  Amendment  188i,  provides  for  a 
grand  Jury  from  five  to  fifteen.  State  v.  Salts,  77 
Iowa,  198  (dem.). 

And  the  main  case.  State  v.  Bblvel,  decides 
that  under  Iowa  Code,  seotioo  231,  as  amended,  pro- 
viding that  in  counties  of  certain  population  the 
grand  Jury  should  be  seven,  of  whom  five  must 
concur,  and  that  twelve  should  l)e  drawn  from 
which  to  select  them,  where  only  eight  wore  drawn 
In  such  a  county  and  only  five  acted  but  all  con- 
curred, on  failure  of  the  defendant  to  object  be- 
fore plea,  the  indictment  was  a  waiver  of  tbo  ob- 
jection. 

And  where  the  grand  Jury  should  be  composed 
of  five  and  one  was  challenged  the  iDdictment  by 
the  remainder  will  be  valid.  Suite  v.  Billings,  77 
Iowa,  417  (obj.). 

And  the  court  will  take  Judicial  notice  of  the 
federal  census  before  its  announcement,  where  it 
determines  the  number  of  grand  Jurors.  State  v. 
Braskamp,  87  Iowa,  588  imo.  set  nside). 

And  under  Iowa  Constitution  of  1884,  the  number 
of  grand  Jurors  need  not  be  uniform  throughout 
the  state.  State  v.  Standley,  76  Iowa,  216  (mo.  set 
aside). 

A  plea  in  abatement  should  not  impeach  the  rec- 
ord to  show  that  less  than  fifteen  grand  Jurors  may 
be  impaneled  under  the  Iowa  law.  Hall  v*  State,  4 
G.  Greene,  78  (pi.  abatej. 


TTnder  tbe  new  Kentucky  Ck>n8tItut1on  of  1891, 
providing  that  the  grand  Jury  shall  be  twelve,  it 
cannot  exceed  that  number.  Downs  v.  Com.  92 
Ky.  006  (mo.  set  aside);  Wells  v.  Com.  16  Ky. 
27  L.  R.  A. 


L.  Hep.  179  (obJ.):  Sanders  v.  Com.  13  Ky.  L.  Bep. 

820  (obJ.). 

Itonlaiana. 

That  one  of  the  sixteen  grand  Jurors  was  dJs- 
qualitled  at  the  time  of  tbe  drawing  and  was  ex- 
cub'ci  on  objection  of  accused,  will  not  render  the 
indictment  invalid.  State  v.  Causey,  43  La.  Ann. 
897  (mo.  qu.). 

Tbe  object  of  the  statute  fixing  the  number  of 
grand  Jurors  at  sixteen  was  only  to  make  definite 
what  was  before  an  indefinite  number  between 
twelve  and  twenty- three,  and  tbe  statute  does  not 
muke  fin  indictment  for  which  twelve  concur  tii- 
vaiid  becHUfieonly  thirteen  were  present.  State  v. 
Swift,  14  La.  Ann.  839. 

And  the  Louisiana  Act  of  1858,  requiring  tbe 
grand  Jury  to  be  impaneled  on  the  first  day  of  the 
term,  is  only  directory,  and  where  of  the  sixteen 
names  drawn  there  was  one  who  had  been  previ- 
ously appointed  foreman,  and  there  were  but  faix- 
teen.  the  panel  was  valid.  State,  v.  Davis,  14  La. 
Ann.  689  (mo.  qu.). 

Maine. 

Less  than  twelve  canuot  act  to  find  an  indict- 
ment.   State  V.  Symonds.  86  Me.  128. 

That  lees  than  twelve  acted  may  be  shown  by  tbe 
accused  when  arraigned,  there  being  nothing  on 
tbe  face  of  the  indictment  to  show  the  number. 
Low^  Case,  4  Me.  430, 16  Am.  Dec.  27L 

Maryland* 

A  plea  that  only  twenty-two  persons  acted  is  in- 
sufficient as  one  of  the  panel  may  have  been  ex- 
cused for  cause,  and  the  plea  must  show  that  the 
panel  was  never  more  than  twenty-two.  State  v. 
Scarborough,  66  Md.826  (pi.  abate.). 

Massachuftetts. 

And  Mass.  Rev.  Stat.,  chap.  136,  providing  for  a 
venire  of  twenty-three,  is  merely  directory  and 
twenty-two  may  act.  Com.  v.  Wood,  8  Cush.  Itf. 
(pi.  abate.)b 
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Ix^cn  held  to  await  the  action  of  the  grand 
jury,  by  failing  to  make  their  objection  be- 
fore it  was  sworn,  would  be  "forever  barred 
from  objecting  afterwards."  In  People  v. 
Petrea,  93  N.  Y.  143,  it  was  held  that  no 
constitutional  right  of  the  defendant  was  in- 
vaded by  holding  him  to  answer  to  an  in- 
dictment presented  by  a  grand  jury  not  se- 
lected in  pursuance  of  a  valid  law,  but 
selected  under  color  of  law  and  semblance  of 
legal  authority.  It  was  said  that  ''an  indict- 
inent  was  found  by  a  body  drawn,  summoned, 
and  sworn  as  a  grand  jury,  before  a  compe- 
tent court,  and  composed  of  ffood  and  lawful 
men.  This,  we  think,  fulfilled  the  consti- 
tutional guaranty."  In  State  v.  Fetter,  25 
Iowa,  71,  it  was  said  that  "courts  do  not 
favor  objections  based  on  irregularities  re- 
specting preliminary  matters  and  proceed- 
ings, while  they  will  sedulously  guard  all 
rights  secured  to  the  accused  while  undergo- 
ing the  ordeal  of  a  trial  which  is  to  be  deci- 
sive of  issues  momentous  and  weighty  alike  to 
the  defendant  and  to  the  state. "  Section  231  of 
the  Code,  as  amended,  provides  that  the  grand 
Jury  in  counties  having  a  population  not  ex- 
ceeding 16,000  shall  be  composed  of  five 
members,  and  that  in  counties  having  a 
j^reater  population  it  shall  be  composed  of 
seven  members.  Section  241  provides  that 
wlien  the  grand  jury  is  to  be  composed  of 
live  members  only,  eight  jurors  shall  be 
drawn  for  it,  and  that  when  it  is  to  be  com- 
posed of  seven  members  the  number  of  jurors 


drawn  shall  be  twelve.  Section  4291  pro- 
vides that  an  indictment  cannot  be  fonnd 
without  the  concurrence  of  four  grand  jurors 
when  the  grand  jury  is  composed  of  five 
members,  and  not  without  the  concurrence  of 
five  grand  jurors  when  it  is  composed  of 
seven  members.  When  it  is  required  to  con- 
sist of  five  members,  and  a  challenge  to  one 
has  been  sustained,  a  valid  indictment  may 
be  presented  liy  the  remaining  four.  8taU 
V.  Billings,  11  Iowa,  421.  In  this  case  the 
indictment  was  presented  by  a  grand  jury 
which  would  have  fully  met  the  require- 
ments of  the  law  had  the  population  of  the 
county  been  400  less.  It  was  presented  by  five 
jurors  acting  as  the  grand  jury,  or  by  as 
many  members  as  would  have  been  required 
in  any  event  to  concur  in  the  finding  of  the 
indictment.  !No  constitutional  guaranty  was 
violated  by  impaneling  a  grand  jury  of  five 
persons.  The  defendant  could  have  inter- 
posed the  objections  he  now  urges  before 
pleading  to  the  indictment,  and  no  reason 
for  his  fill  lure  to  do  so  is  shown.  We  are  of 
the  opinion  that  under  these  circumstances 
the  indictment  cannot  be  regarded  as  void, 
and  that  the  defects  of  which  defendant  now 
complains  were  waived  by  a  failure  to  take 
advantage  of  them  before  pleading  to  the  in- 
dictment. The  court  had  jurisdiction  of  the 
case,  and  the  defendant  had  an  opportunity 
to  make  defense  on  the  merits  to  the  charge 
against  him. 
2.  Complaint  is  made  of  the  refusal  of  the 


Mississippi, 

The  MIsslsaippi  Act  March  1, 1854,  providlDg  that 
the  grand  Jury  shall  be  not  under  thirteen  nor  over 
eighteen  is  mandatory,  and  Indictment  by  nine- 
teen Is  void.  Box  V.  State,  34  Misp.  614  (pi.  abate.); 
Miller  V.  State,  88  Miss.  3&0,  69  Am.  Den.  861  (mo. 
ar.). 

It  will  be  presumed  that  the  proper  number  was 
summoned.  Basterllng  v.  State,  35  Miss.  210  (mo. 
qu.j;  Weeks  v.  State,  81  Mis&  490  (mo.  new  tr.X 

Missouri. 

An  objection  tbat  there  were  only  sixteen  grand 
jurors  instead  of  eighteen,  as  required  by  statute, 
1b  too  late  when  made  in  the  supreme  court  for  the 
first  time  and  should  be  made  before  they  are 
sworn.    State  v.  Pate,  67  Mo.  488. 

A  grand  Jury  of  twelve  only  was  held  good  in 
State  V.  Green.  66  Mo.  631,  citing  State  v.  Dcarlng* 
65  Mo.  530,  as  deciding  the  same  point. 

Montana. 

Montana  Const.,  art.  8,  9  8,  changed  a  grand  Jury 
panel  from  sixteen  to  seven  and  was  self  execut- 
ing. Slate  V.  Ah  Jim,  9  Mont.  167;  State  v.  King, 
Id.  445  (chaL). 

New  Tork. 

It  is  error  to  swear  twenty- four  persons  on  a 
grand  Jury.  People  v.  King,  2  Gai.  Cas.  88,  Col.  & 
Oii.  Cas.  864. 

But  it  is  too  late  after  trial  to  object  that  there 
were  twenty-four  grand  Jurors.  Con  key  v.  Peo- 
ple, 1  Abb.  App.  Dea  418^  6  Park.  Crim.  Rep.  81 
(obj.). 

North  Carolina. 

North  Carolina  Rev.  Stat.,  chap.  81,  fi  34.  provid- 
ing for  eighteen  grand  Jurors,  is  directory  only, 
and  after  pleading  to  an  indictment,  objection  can- 
not be  made  that  the  grand  Jury  was  only  twelve. 
Ftate  V.  Davis,  24  N.  C.  168  (mo.  ar.i. 

27  U  R.  A. 


Ohio. 

The  presumption  is  tbat  the  statutory  number 
composed  the  panel  where  the  record  says  *'the 
grand  jury  impaneled.'*  Young  v.  State,  6 Ohio,  435 
(mo.  ar.). 

And  in  Turk  v.  State,  7  Ohio,  pt.  2,  p.  240  (mo. 
qu.;  pi.  abate,)  it  was  held  that  a  plea  that  only 
fourteen  acted  instead  of  fifteen  as  required  by 
the  statute,  cannot  contradict  the  record. 

PennsyWania. 

An  Indictment  found  by  twenty-four  nnder  a 
statute  providing  for  twenty-three,  is  invalid. 
Com.  V.  Leisenring,  2  Pearson  (Pa.)  466  (mo.  qu.); 
Com.  V.  Salter,  Id.  461  (mo.  qu.). 

Rhode  Island* 

If  the  minute  books  and  indictment  show  tbat 
fifteen  were  summoned  as  required.  It  will  by  R.  L 
P.  L.  chap.  886,  be  sufficient.  State  v.  O'Brien,  IB 
R.  T.  96  (mo.  ar.). 

South  Carolina. 

Although  the  number  required  by  South  Oaro- 
lina  statute  is  eighteen  yet  if  twelve  were  present 
the  indictment  will  be  valid.  State  v.  Williams,  86 
S.  C.  344  (pl.  abate.):  State  v.  Clayton,  11  Rich.  L.681 
(mo.  new  tr^  mo.  ar.). 

Tennessee. 

Under  Tennessee  Act  1779,  chap.  61,  providing 
first  eighteen  drawn  shall  be  pnnd  Jurors,  and  Act 
1811,  chap.  72,  providing  tbat  not  more  than  thir- 
teen shall  be  drawn,  the  statutesare  only  directory 
as  to  the  minimum  number,  and  twelve  can  indict. 
Pybos  V.  State,  3  Humph,  48(mo.quJ. 


Under  Tex.  Const,  art.  6,  fi  8,  providing  for  a 
grand  Jury  of  twelve,  a  panel  of  a  greater  number  is 
invalid.  Williams  v.  State.  19  Tex.  App.  266  (obJ.;) 
Rainey  v.  State,  Id.  479  (obJ.;)  Ex  parte  Swain,  Id. 
323  (hab.  corp.);  McNeese  v.  State,  Id.  48  (obJ.); 
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district  court  to  change  the  place  of  trial  on 
the  application  of  defendant.  It  is  erron- 
eously stated  in  argument  that  no  affidavits 
were  filed  on  the  part  of  the  state  denying 
the  existence  of  the  prejudice  alleged.  There 
was  a  showing  to  the  effect  that  there  was 
but  little  discussion  in  Taylor  county  In  re- 
gard to  the  merits  of  the  case,  and  that  there 
was  neither  prejudice  nor  excitement  against 
defendant,  nothing  to  prevent  him  from  hav- 
ing a  fair  trial  in  the  county.  Applications 
of  the  nature  of  that  under  consideration  are 
to  be  decided  by  the  trial  court,  in  the  ex- 
ercise of  a  sound  discretion.  Code,  §  4874. 
We  think  the  action  of  the  court  in  denying 
the  chan^  asked  is  fully  supported  by  the 
eounter- showing  made  by  the  state. 

8.  It  is  said  the  court  erred  in  not  sus- 
taining the  motion  of  defendant  to  strike  from 
the  files  the  affidavits  filed  by  the  state  in 
resistance  of  the  application  for  a  continu- 
ance. Affidavits  cannot  be  used  to  contradict 
statements  contained  in  affidavits  filed  in  sup- 
port of  an  application  for  a  continuance  as 
to  what  the  testimony  of  the  absent  witnesses 
will  be.  State  v.  Dakin,  62  Iowa,  895.  But 
counter-affidavits  for  other  purposes— as,  to 
show  want  of  diligence  to  procure  the 
testimony  desired — are  permissible.     StcUe  v. 


Murdy,  81  Iowa,  605;  Stats  v.  Baiiubarger^ 
74  Iowa,  199.  Portions  of  some  of  the  af- 
fidavits sought  to  be  stricken  out  were  ob- 
jectionable, but  there  was  no  attempt  to 
designate  those  portions.  The  motion  was 
based  upon  the  theory  that  counter -affidavits 
were  not  permissible  for  any  purpose.  Each 
of  the  affidavits  at  which  the  motion  was 
aimed  contained  something  wliich  it  was 
proper  to  urge  against  the  application,  and 
the  motion  was  therefore  rightfully  over- 
ruled. 

4.  We  are  also  of  the  opinion  that  the  ac- 
tion of  the  district  court  in  overruling  the 
motion  for  a  continuance  is  fully  justified 
by  the  record  presented.  The  motion  was 
based  on  the  absence  of  certain  witnesses, 
whose  testimony  was  alleged  to  be  material 
for  the  defendant.  Counter -affidavits  showed 
in  regard  to  one  of  those  witnesses  that  de- 
fendant not  onlv  did  not  attempt  to  secure 
her  attendance  in  good  faith,  but  that  by 
himself  and  his  attorney  be  made  extraor- 
dinary and  unjustifiable  attempts  to  prevent 
it  after  she  had  been  required  to  appear  by 
the  state.  She  was  present  at  court  before  the 
continuance  was  denied,  and  defendant  then 
relied  upon  the  absence  of  six  witnesses, 
whose  names  are  given,  as  ground  for  a  con- 


Lott  V.  State,  28  Tex.  App.  tt  (mo.  ar.);  Wells  v. 
State,  a  Tex.  App.  694  (Imil  bond):  Harrell  v.  State, 
S  Tex.  App.  <KB  (baU  t>ond). 

But  the  excusing  or  removal  of  one  of  the 
irrand  Jurors  reduoiner  the  panel  to  eleven  will  not 
Invalidate.  Watts  v.  State,  fZ  Tex.  App.  57?  (pJ. 
abate.);  Drake  v.  State,  25  Teju.*  App.  293  (mo.  quj; 
Jackson  v.  State,  Id.  814  (mo.  au.):;Txevinlo  v. 
State,  27  Tax.  App.  872  (mo.  set  aside). 

Utah. 

Uoder  Utah  Statute,  Grand  Jury  Act,  chap.  85. 
%  5,  requiring  the  grand  jurors  to  be  twenty- four, 
an  indictment  by  seventeen  is  in  valid.  Brannlgan 
V.  People,  8  Utah,  488  (pi.  abate.). 

Bo  Under  Utah  Statute  requiring  the  ffrand  Jury 
to  be  fifteen,  an  Indictment  by  grand  Jury  of 
twenty-three  is  invalid.  United  States  v.  Beynolds, 
1  Utah,  286  (pL  abate.). 

And  a  grand  Jury  of  fifteen  may  indict.  Rey- 
nolds V.  United  States,  98  U.  S.  146, 26  L.  ed.  244. 

In  People  v.  Green,  1  Utah,  11,  the  court  declared 
that  a  grand  Jury  In  the  district  court  of  the  United 
States  in  Utah  must  consist  of  twenty-three  men. 
The  point  In  question  was  whether  a  territorial 
statute  requiring  the  grand  Jury  to  be  drawn  from 
the  county,  was  applicable.  The  statute  also  fixed 
the  number  at  fifteen  of  whom  twelve  must  con- 
cur, but  the  controversy  does  not  seem  to  have 
bnen  over  the  number,  but  over  the  locality  from 
which  the  grand  Jurors  were  to  be  drawn. 

Yermont* 

Under  Vermont  Rev.  Laws,  •  284,  providing  for 
eighteen,  the  abeence  of  one  or  more  will  not  In- 
validate where  twelve  indicted.  State  v.  Brainerd, 
68  Yt.  68B,  48  Am.  Bep.  818  (pL  abate.). 

YirfliilJb. 

l%e  Tirgf nia  Code,  8  8B77,  providing  that  the  spe- 
cial grand  Jury  may  not  be  less  than  six,  is  not  con- 
trary to  the  6th  or  14th  Amendment,  U  S.  Ck>nst. 
Hausenfluok  v.  Com.  85  Ya.  TOB  (mo.  qu.;  me.  new 
tr). 

And  an  indictment  found  by  a  special  grand  Jury 
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of  six  is  valid.  Hesmer  v.  Com.  20  Gratt.  976 
(mo.  qu.). 

And  so  where  the  special  grand  Jury  to  seven. 
Lyles  V.  Com.  88  Ya.  896  (mo.  qu.). 

A  special  grand  Jury  of  eight  was  held  to  be  law- 
fully drawn  during  the  same  term  In  which  a  grand 
Jury  had  been  dismissed  for  iocompetency  of  a 
member.    Sbinn  v.  Com.  22  Gratt.  890. 

Such  a  special  grand  Jury  may  Indict  for  a  mur- 
der. Lyles  V.  Com.  supra;  Robertson  v.  Com.  (Ya.) 
Nov.  8, 1894. 

A  statute  providing  that  twenty- four  grand 
Jurors  or  any  sixteen  of  them  shall  be  a  grand  Jury 
does  not  require  more  than  twelve  to  ooncui; 
Oom.  T.  Sayers,  8  Leigh,  72SL 

Wiflcoiuiiiu 

Under  Wis.  Rev.  Stat.,  chap.  97,  8 12,  prx>vldliig 
that  the  grand  Jury  shall  not  be  leas  than  sixteen 
nor  more  than  twenty-throe,  an  Indictment  by 
twelve,  to  invalid.  FItsgerald  v.  State,  4  WI&  896 
(obj.). 

Under  Wis.  Const.,  art  1,  fi  8,  providing  that  a  per- 
son shall  not  be  held  to  answer  for  a  crime  except 
on  presentment  or  Indictment,  does  not  prevent  a 
statute  fixing  the  number  at  not  less  than  fifteen 
nor  more  than  seventeen.  Brucker  v.  State.  16 
Wis.  884  (pi.  abate.). 

Where  fifteen  grand  Jurors  were  lmpanele<1.  the 
absence  of  one  will  not  invalidate.  United  Stales 
T.  Wilson,  6  McLean,  604  (ma  qu.). 

JDnffTisH  eases. 

Where  after  a  plea  to  the  Indictment,  a  motion  to 
quash  was  made  because  the  number  was  twenty- 
eight,  and  twenty-five  were  in  the  grand  Jury 
room,  but  there  were  no  data  to  make  the  record 
show  that  fact,  the  motion  to  quash  should  be 
overruled.  Rex  r.  Marsh,  1  Nev.  k  P.  187,  6  Ad.  ft 
Bl.  286, 2  H.  &  W.860,  W.  W.  ft  D.  160  (mo.  qu.). 

It  was  said  In  Clyncard*s  Case,  Cro.  Blix.  064.  that 
the  indictment  was  "clearly  bad**  because  **it  ap- 
peareth  not  that  it  was  per  eacramentum  12.** 

For  matters  about  the  organisition  of  grand 
Juries  In  general,  see  fiots  to  State  v.  Hoyea  (WisJ 
ante^  776L  i,  x. 
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ti  nuance.  It  appe&n  that  the  defendant  and 
others  were  examined  in  open  court  in  regard 
to  the  diligence  used  to  obtain  the  attendance 
or  ttsfltimony  of  those  witnesses.  That  ex- 
amination and  the  affidavits  filed  disclosed 
facts  which  justified  the  court  in  concluding 
that  the  application  for  a  continuance  was 
not  made  in  good  faith,  and  that  defendant 
had  not  used  due  diligence  to  procure  the 
testimony  which  he  claimed  to  need.  There- 
fore there  was  no  sufficient  reason  shown  for 
granting  the  application. 

5.  It  IS  said  that  the  fine  imposed  is  ex- 
cessive. The  libel  was  grossly  offensive, 
and,  su  far  as  the  record  shows,  was  without 
any  provocation  which  can  justly  be  urged 
in  mitigation  of  the  punishment.  We  cannot 
■ay  thai  the  amount  of  the  fine  exceeds  the 
demands  of  justice.  We  have  examined  the 
entire  record  with  care,  but  without  finding 
any  ground  for  interfering  with  either  of  the 
judgments  of  the  district  court.  They  ore 
therefore  affirmed 


U  J»t  dissentibg: 
1  concur  in  the  opinion  of  the  majority  of 
the  court,  except  as  to  the  holding  that  the 
indictment  was  not  void,  and  that  defendant 
has  waived  his  right  to  object  thereto.  As 
to  these  conclusions  I  dissent.  I  am  not  un- 
mindful that  it  is  the  policy  of  our  law.  as 
is  evidenced  by  statute  and  the  decisions  of 
this  court,  to  require  that  mere  irregularities 
mnd  informalities  touching  the  manner  of 
impaneling  the  grand  jurv  and  the  like  must 
be  taken  advantage  of  before  pleading  to  the 
indictment.  I  cannot  agree,  however,  that 
the  original  organization  of  a  grand  jury, 
composed  of  a  less  number  of  persons,  than  the 
constitution  and  laws  reouire,  is  such  an  ir- 
regularity as  is  contemplated,  or  as  may  be 
waived  by  any  act  of  the  defendant.  It  is  con- 
ceded that  in  this  case  the  grand  jury  which 
found  the  indictment  was  composed,  when  it 
was  impaneled,  of  but  five  persons,  whereas 
in  the  county  of  Taylor  it  required  seven  per- 
sons to  consti  tute  a  legal  grand  j  ury .  It  wi  1 1 
be  observed  that  this  is  not  a  case  where  the 
grand  jury  was,  in  the  first  instance,  made 
up  of  the  legal  number,  and  afterwards  re- 
fused b^  challenge  or  otherwise.  A  grand 
jury  originally  composed  of  a  less  number 
of  persons  than  is  provided  by  the  constitu- 
tion and  laws  is  in  fact  not  a  grand  jury  at 
all.  Such  a  body  possesses  no  more  power 
than  any  other  five  men  who  should  assume 
to  act  as  a  grand  iury.  Nor  can  it  be  said 
that  the  fact  that  they  are  impaneled  by  the 
lawfully  constituted  authorities  will  validate 
their  illegal  organization.  The  jurisdiction 
of  the  trial  court  is  obtained  only  by  virtue 
of  an  indictment  found  and  returned  by  a 
pand  jury.  If,  then,  there  is  a  fatal  defect 
in  the  organization  of  the  body  which  must 
find  the  indictment,  it  renders  void  all  sub- 
sequent proceedings.  It  is  not  a  mere  ir- 
regularly which  can  be  cured  or  waived,  but 
an  essential  matter  which  avoids  an  indict- 
ment found  by  the  body  thus  illegally  con- 
stituted. This  question  has  never  been  de- 
cided in  this  state.  It  is  an  important  one. 
If  the  doctrine  of  the  majority  opinion  is  to 
prevail,  what  is  to  prevent  the  finding  of  an 

27L.R.  A. 


indictment  under  color  of  law  by  any  body 
of  men  greater  or  less  than  is  provided  for  by 
our  constitution  and  laws,  and  the  trial  of  a 
defendant  thereon  in  case  he  fails  to  make 
timely  objection  thereto?    Thus  may  the  ab- 
solute guaranty  of  the  constitution  and  the 
protection  which  the  law  affords  to  the  citizen 
charged  with  crime  be  abrogated  and  an- 
nulled because  of  a  failure  of  defendant  to 
insist  upon  his  legal  rights.    Such  a  doctrine 
carries  the  law  of  waiver,  as  applied  to  per- 
sons on  trial  for  a  crime,  to  an  unwarranted 
extent.    The  statutes  of  Florida  require  that 
fifteen  persons  shall  be  drawn  to  serve  as 
grand  jurors.     In  Oladden  v.  State,  12  PI  a. 
566,  it  appeared  that  only  fourteen  persons 
were  thus  drawn.     No  error  was  assigned  by 
the   plaintiff.     The  court   said:    "From   a 
careful  inspection  of   the  first  page  of   the 
record  we  find  only   fourteen  persons  were 
drawn  to  serve  as  grand  jurors  during  the 
term  at  which  the  indictment  was  found.  The 
statute  regulating  the  organization  of  grand 
juries  cannot,  by  any  known  rule  of  construc- 
tion, be  held  to  authorize  this;  and,  while 
no  such  error  is  assigned  by  the  plaintiff,  yet 
it  is  apparent  upon  the  record,'  and,  this  be- 
ing a  capital  crime,  the  court  cannot  pass  it 
by  without  notice.     No  man  should  be  tried 
for  a  capital  crime  upon  an  indictment  of  this 
character."    It  was  held  that  there  must  be 
fiifteen  grand  jurors  on  the  panel  as  originally 
draw,  and  that  the  error  vitiated  all  the  sub- 
sequent proceedings  in  the  case.     In  Bran- 
vigan  v.  People,  8  Utah,  489.     It  was  held 
that,  where  a  grand  jury  of  seventeen  men 
was  impaneled,  and  the  statute  required  that 
the  grand  jury  should  consist  of   ** twenty- 
four  eligible  men  to  serve  as  grand  jurors," 
and  that  **said  twenty-four  men  shall  consti- 
tute a  grand  jury,"  an  indictment  returned 
by  a  grand  jury  organized  with  seventeen 
members  was  void.    It  was  also  lield  that  it 
was  not  too  late  after  the  verdict  to  look  into 
the  record  when  the  indictment  by  which  the 
prisoner  was  charged  was  found  by  an  unlaw- 
ful grand  jurv.     in  FKnley  v.  State,  61  Ala. 
205,    it   is  said:    "But  if    its  records  af- 
firmatively disclose  that  a  body  of  men  has 
been  organized  as  a  grand  jury,  in  violation 
of  the  statutes  which  prescribe  the  mode  of 
organizing  such  a  jury,   clothed  with  the 
powers  of  making  presentments  which  operate 
as  criminal  accusations  against  the  citizen, 
all  the  acts  of  that  body  must  be  pronounced 
void  ;  no  solicitation  or  laches  on  the  part  of 
the  accused  can  cure  the  illegal itv.     It  would 
be  ground  of  motion  in  arrest  of  judgment, 
and,  if  no  such  motion  is  made,  of  assign- 
ment of  error  in  an  appellate  tribunal ;  and, 
if  not  assigned,  it  is  of  that  class  of  errors 
this  court  must  notice  in  obedience  to  the 
statute,   and  render  such  judgment  on  the 
record  ^  the  law  demands."    As  the  indict* 
ment  proceeded  from  and  was  the  act  of  a 
body  of  men  organized  as  a  srand  jury  in 
violation  of  law,  the  judgment  of  conviction 
was  reversed.     In  Lott  v.  State,  18  Tex.  App. 
627,  an  indictment  for  burglary  found  by  a- 
grand  jury  composed  of  thirteen  instead  of 
twelve  persons  was  held  by  the  lower  court 
not  such  an  error  as  could  be  taken  advantage 
of  by  a  motion  in  arrest  of  judgment    The 
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court  of  appeals,  while  holding  that  the 
ground  of  the  motion  was  one  not  provided  by 
the  statute,  said :  ^This  exclusion  of  other 
ground  could  not,  however,  extend  to  the  ex- 
tent of  depriving  the  defendant  of  a  consti- 
tutional right,  nor  to  the  extent  of  conferring 
jurisdiction  inhibited  by  the  constitution. 
.  .  .  If  he  is  tried  in  a  court  having  no  jur- 
isdiction, he  may  interpose  this  objection  to 
the  proceeding  at  any  stage  thereof,  and  in 
any  form.  .  .  .  Our  conclusion  is  that  the 
matter  presented  by  the  motion  in  arrest  of 
judgment  is  fundamental,  and  reaches  to  the 
very  foundation  of  the  prosecution.  It  shows 
that  the  court  in  which  this  trial  and  oonvic- 
tion  were  had  was  without  any  jurisdiction 
of  the  case.  .  .  .  Such  being  the  case, 
it  matters  not  in  what  manner,  or  at  what 
stage  of  the  proceedings,  this  want  of  juris- 
diction is  presented.  If  presented  for  the 
first  time  on  this  appeal,  it  would  be  held 
fatal  to  the  conviction  ;  or,  If  it  affirmatively 
appeared  from  the  record  that  the  defendant 
had  been  convicted  of  a  felony  without  beine 
indicted  therefor  by  a  grand  lury,  we  would 
set  aside  the  oonviction  and  dismiss  the  pro- 


secution for  want  of  jurisdlcticm  in  the  trial 
court,  although  the  defendant  had  not^  in  any 
manner,  made  the  objection. " 

It  is  not  profitable  to  pursue  this  inquiry 
further.  The  importance  of  the  question  pre- 
sented seemed  to  justify,  on  my  part,  a  brief 
statement  of  the  grounds  of  my  diasent.  I 
am  of  the  opinion  that  the  failure  to  impanel 
a  legal  grand  jury  was  an  error  fatal  to  the 
jurisdiction  of  the  trial  court,  and  that  it  wis 
an  error  of  a  grave  character,  and  as  to  t 
matter  absolutely  essential  to  juried iction, 
and  hence  oould  not  be  waived  by  any  act. 
or  failure  to  act,  on  part  of  the  defendant 
Inasmuch  as  the  jurisdiction  of  the  trial  oomt 
can  only  be  based  upon  an  indictment  found 
by  a  grand  jury  legally  organized,  and  aa  the 
indictment  in  this  case  was  not  fonnd  by  audi 
a  body,  no  conviction  can  be  baaed  thereon ; 
and  the  question  of  the  court's  jurisdicdon 
in  such  a  case  can  be  raised  at  any  time,  and 
in  any  manner ;  and  when  such  want  of  juris- 
diction appears,  no  matter  how,  it  ia  fatal. 
For  the  reasons  given  the  judgment  below 
should  be  reveraecL 
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GLOBE  PUBLISHING  CO.  it  al.,  PlffB,  in 

Err,, 
fj. 

STATS     BANE     OF     NEBRASE:A.    at 

Crete,  et  oL 

(41  Neb.  178.) 

*1.   A  salt  pending^  to  enforce  a  rlf^ht  or 

remedy  conferred  solely  by  statute  is  abated  by 
the  uncoDdlclonal  repeal  of  suoh  statute  before 
judfiraient  rendered  In  suoh  suJL 

8*  A  pen&l  atatnte  is  ao  act  by  which  a  for^ 
feiture  is  imposed  for  traDSflrresBing  the  provis- 
ions of  the  act.  It  may  also  be  remedial  in  one 
part,  and  penal  in  another.  The  effect,  and  not 
the  form,  of  the  statute,  is  to  be  considered;  and 
if  its  object  is  dearly  to  inflict  a  punishment 
OB  a  party  for  doing  what  is  prohibited,  or  faU- 
ing  to  do  what  is  commanded  to  be  done,  it  is 
penal  in  its  character. 

8*  When  a  law  preeeribee  what  the 
liability  of  a  etoekholder  in  a  corpo- 
ration to  the  ereditora  thereof  shall 
bOt— as  that  the  shareholder  shall  be  liable  for 
double  the  amount  of  his  stock,  or  for  a  sum 
equal  to  the  amount  of  his  stock,  or  for  the 
amount  remaining  unpaid  on  bis  stock  sub- 
Bcription,-such  law  is  one  prescribing  the  lia- 
bility of  a  stockholder  in  a  corporation  dejure, 
as,  without  an  express  statute,  a  stockholder  in 
such  a  corporation  would  not  be  liable  for  any 
debt  of  the  corporation  whatever. 

4.  When  aneh  a  atatnte  so  pretferibes 
and  fixes  the  amount  for  which  a  stock- 
holder in  a  corporation  shall  be  liable,  it  is  in- 

*Headnote8  by  B^oaa,  a 

NOTB.— For  partnership  liability  of  stockholders 
In  case  of  defective  or  illegal  incorporation,  see 
ncie  to  Rutherford  y.  Hill  (Or.)  17  L.  R.  A.  549,  also 
the  recent  case  of  Wechselberg  y.  Flour  City  Nat. 
Bank  (G.  C.  App.  7th  C.)  ^6  L.  R.  A.  47a 
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tended  to  be  a  limitation  upon  the  stookholdei^ 
exemption  from  Uablllly  for  the  debts  of  the  cor- 
poration, which,  but  for  the  law,  he  would  enjoy. 

6«  When  such  a  statute  is  in  foree*  and 

persons  organize  themselyea  into  a  de  fwrt  corpo- 
ration, suoh  statute  is  incorporated  Into,  and  be- 
comes a  part  of,  the  charter  of  suoh  oorporatioo; 
and  the  stockholders  thereof  impliedly  assent 
and  agree  that  their  liability  for  the  debts  of 
the  corporation  shall  be  as  fixed  by  such  law. 

6*  Snch  a  statntOt  and  the  rights  of  orpdltcn 
acquired,  thereunder,  ara  oontraetoal  in  their 
nature. 

7.  Where  a  statute  prowides  that,  ontil 
certain  things  are  done  by  persons  forming  a 
corporation,— suoh  as  the  filing  of  its  articl<«  of 
incorporation  in  the  oflloe  of  a  public  ofBoer,— 
the  stockholders  of  such  corporation  shall  be 
liable  for  the  debts  thereof,  suoli  a  atatnte  is 
declaratory  of  the  common  law, 

8«  Until  the  requirements  of  sneh  a 
statute  ha^e  been  complied  with*  a 

dejure  corporation  does  not  exist,  and  the  stock- 
holders thereof  are  Jointly  and  severrUy  liable 
for  the  debts  contracted  by  such  yoluntary  an* 
incorporated  association  of  persons:  and  such  a 
statute,  and  the  rights  of  creditors  acquired 
thereunder,  are  contractual  in  their  nature. 

9.  Where  a  law  commands  eorporatioBfl 
to  do  certain  aets»  as  to  publish  annually  a 
notice  of  their  indebtedness,  suoh  a  law  is  ad- 
dressed to  the  stockholders  of  corporations  de 
jure;  and  when  snch  statute  declares  that  all  the 
stockholders  thereof  shall  be  liable  for  the  debts 
of  the  corporation  in  case  It  fails  to  comply 
with  the  requirements  of  the  statute,  then  the 
law  is  designed  as  punishment  of  Uie  stockhold- 
ers for  a  violation  of  the  law,  and  is  penaL 

1 0.  A})boU  y.  Omaha  8maLina  A  Ref,  Co.  i  Neb.  41S. 
and  White  y.  Blum,  Id.  6661,  realBrmed.  floireO 
Bros.  y.  Roberts,  29  Neb.  488,  and  Coy  v.  Jones,  SO 
Neb.  7BB,  10  L.  R.  A.  068,  oyerruled. 

11.  Where   persons  attempt  ia   |pood 
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fUth  to  ineorpontte  tbemelves  Into  a  Talid 
corporatloo.  and  such  a  corporation  aotoolly 
enters  upoD  the  discharge  of  corporate  functions, 
and  so  continues  for  a  considerable  time,  unchal- 
lenged by  the  state,  perBons  who  contract  with 
such  a  corporation  cannot  hold  the  stockholders 
thereof  liable  on  such  contract  because  it  trans- 
pires that,  by  some  mistake  or  oversight,  the 
corporation  had  never  become  a  technical  dejvre 
corporation. 

18.   SeetioB  186  of  ehapter  11*  Gen. 

Stat*  1878*  repealed  by  an  act  approved  April 

6, 1891,  was  penaL 
18.   The  word  **aaeortaliied»**  in  section 

4.  article  12.  of  the  Ctonstitution,  means  **ju. 

dicially  ascertained:**  and  to  '"judlciaUy  ascer. 

tain**  ttie  amount  due  from  a  corporacion  to  a 

creditor  thereof  means  to  have  the  finding  and 

judgment  or  decree  of  a  court  as  to  such  amount. 

1 4.  The  creditors  of  a  de  Jure  corpora- 
tion haTO  no  right  of  action  against  the 
stockholders  thereof  until  they  have  reduced 
their  claims  against  the  corporation  to  judgment 
and  until  execution  issued  upon  such  judgment 
has  been  returned  wholly  or  in  part  unsatisfied. 

16*  Such  a  creditor's  caose  of  action 
does  not  accrue  until  the  return,  unsatis- 
fied in  whole  or  In  part,  of  an  execution  fasued 
on  a  judfnnent  rendered  in  his  favor  against  the 
corporation  for  the  corporate  debt. 

(June  «.  1804.) 

ERROR  to  the  District  Court  for  Saline 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  the 
fndividuid  liability  of  stockholders  in  defend- 
ant corporation  for  a  corporate  debt  Se- 
rened in  part. 

The  facts  are  stated  in  the  opfnion. 

Mr,  Robert  Ryan,  with  Messn.  James 
W.  Dawes  and  Abbott  ft  Abbott,  for 
plaintiffs  in  error: 

The  note  declared  upon  was  sinied  "Globe 
Publishing  Company,  by  S.  ll  Andrews, 
president,  L.  I.  Abbott,  M'g'r.,"  and  recited 
ihat,  "we  promise  to  pay." 

Tbe  note  does  not  bind  the  Globe  Publish- 
ing Company. 

Zoller  V.  fde,  1  Neb.  489;  Gregory  ▼.  Lamb, 

16  Neb.  207;  Eayt  y.  Thompson,  5  N.  Y.  820; 
EalUnoeU  A  Avgutta  Bank  v.  Hamlin,  14  Mass. 
180;  Delta  Lumber  Co.  y.  TFiKiam*.  73  Mich. 
66;  McOuUovgh  v.  Mou,  6  Denio,  675;  Colum- 
4fus  Oo,  V.  Hurford,  1  Neb.  161;  Fint  Aat. 
Bank  of  Oeniral  City  v.  Lucas,  21  Neb.  2»0; 
Herman,  Estoppel.  1448;  Anderson  ▼.  Hubble, 
«8  lod.  570.  47  Am.  Rep.  894;  Bigelow,  Es- 
toppel, 699;  Bobbins  v.  MeOee,  76  Ind.  881; 
Cole  y.  Ldtfoniaine,  84  Ind.  446;  Qilbreath  v. 
Jones,  66  Ala.  129;  Texas  Bkg,  A  Ins,  Co.  y. 
ffutckins,  53  Tex.  61,  87  Am.  Rep.  762. 

Section  4  of  article  18  of  the  Constitution 
provides  that  "  in  all  cases  of  claims  against 
corporations  and  joint  stock  associations  the 
exact  amount  Justly  due  shall  be  first  ascer- 
tained." 

This  has  the  meaning  of  definitely  or  con- 
-clusively  fixed  by  trial  {State  v.  Boyd,  81  Neb. 
734)  for  the  same  reason  that  in  creditor's  bill 
proceedings  it  is  universally  required  that  by 
a  judgment  shall  be  indisputably  fixed  the 
amount  to  be  collected. 

Weil  y.  Lankins,  8  Neb.  884;  Weinland  y. 

17  L.  R.  A. 


Ooehran,  9  Neb.  480;  OroveU  ▼.  Eoraeek,  12 
Neb.  622;  Brooks  v.  Stone,  19  How.  Pr.  896. 

Proof  that  a  creditor  has  exhausted  his  legal 
remedy  against  the  corporation  is  shown  oy 
tbe  judgment  and  an  execution  thereon  re- 
turned unsatisfied. 

Baines  v.  Babeoek,  96  CaL  581,  688;  Baines 
v.  Story  (Cal.)  Sept.  28,  1891;  Potter  y.  Dear 
(Cal.)  Aufif.  10,  1892;  Cambridge  Water  Works 
y.  Somemlle  Dyeing  db  BleacMng  Oo.  4  Allen, 
248. 

The  Globe  Publishing  Company  was  sued 
upon  its  alleged  note.  As  to  the  Globe  Pub- 
lishing Company  the  action  was  ex  contractu; 
as  to  tbe  remaining  defendants,  the  action  was 
for  failure  to  comply  with  tbe  statute;  it  was 
ex  delicto  and  these  causes  of  action  should  not 
be  joined. 

Brugman  ▼.  Burr,  80  Neb.  406;  Hardy  y. 
MiUor,  11  Neb.  897;  Bliss,  Code  PI.  g  412. 
noU  1;  Wiles  y.  Suydam,  64  N.  Y.  178;  Flash 
y.  Conn,  109  U.  S.  871,  27  L.  ed.  966;  Chau 
▼.  Curtis,  118  U.  S.  458,  28  L.  ed.  1041. 

Plaintiff  must  by  competent  affirmative  evi- 
dence establish  the  failure  to  publish  or  the 
stockholders  are  not  liable  for  the  alleged  fail- 
ure to  publish. 

PatUlo  y.  Smith,  61  Ga.  266;  Qoddard  y. 
Rawson,  180  Mass.  97;  ConneU  v.  HiU,  80  La. 
Ann.  251;  Oivens  v.  Tidmore,  8  Ala.  750;  Oil- 
len  y.  RiUy,  27  Neb.  158. 

The  debt  arose  as  early  as  tbe  fore  part  of 
1884. 

The  amended  petition  alleged  a  failure,  dur- 
ing' the  years  1888  and  1889  to  publish  annual 
notice  of  the  debts  of  the  Globe  Company,  and 
in  Smith  v.  Steele,  8  Neb.  118;  Cody  y.  Smith, 
12  Neb.  628;  Uowell  Bros.  y.  Boberts,  29  Neb. 
486;  Providence  Steam  Engine  Co.  v.  Hubbard, 
101  U.  8.  188, 26  L.  ed.  786,— a  right  of  action 
founded  upon  sections  136  and  189  of  chapter 
16,  Compiled  Statutes,  is  in  no  sense  founded 
upon  contract  Such  actions  are  penal,  and  a 
repealing  statute  extinguishes  all  rights  of  ac- 
tion founded  upon  a  penal  statute. 

Bennet  v.  Uargus,  1  Neb.  419;  ButUr  y. 
PcUmer,  1  Hill,  826;  PeopU  y.  Livingston,  6 
Wend.  626;  Dash  v.  Van  Kleeck,  7  Johns.  477; 
Trott  y.  Warren,  11  Me.  234;  Macnawhoc 
Plantation  r.  Thompson,  86  Me.  365:  Johnson 
V.  Hahn,  4  Neb.  146;  Key  v,  Goodwin,  4  Moore 
&  P.  841;  ProHdenee  Steam  Engine  Co.  v. 
Hubbard,  supra;  Feeder  v.  Baker,  88  N.  Y. 
156;  Gadsden  v.  Woodward,  108  N.  T.  242; 
Cady  ▼.  Smith,  12  Neb.  680;  Hanson  v. 
Donkersley,  87  Mich.  184. 

Messrs.  Charles  Offatt  and  Charlea  S. 
Lobin^ier,  for  defendants  in  error: 

Section  186  of  chapter  16  of  the  Compiled 
Statutes  of  1889: 

1.  Was  not  remedial; 

2.  Did  not  provide  for  the  recovery  of  a 
penalty; 

8.  Is  a  part  of  the  charter  of  the  Globe  Pub- 
lishing Company;  and  is, 

4.  Rather  a  part  of  the  contract  by  virtue  of 
which  the  sbarebolders  were  permitted  by  the 
state  to  do  business  as  a  corporation;  com- 
pliance therewith  was  the  condition  on  which 
the  shareholders  were  to  escape  personal  lia- 
bility, and  by  incorporating  under  the  laws  of 
Nebraska  and  accepting  the  stock  of  the  cor- 
poration,   every    shareholder    agreed  —  con- 
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tracted— to  accept  the  tenns  of  this  section; 
heuce, 

6.  The  repealing  act  ooald  not  affect  the 
rights  of  cr^itors  which  had  accrued  before 
the  rcDeai 

Haitell  bras,  y.  Roberts,  29  Neb.  488;  Cop  v. 
Janes,  10  L.  R.  A.  658,  80  Neb.  798;  Abbott  v. 
Omaha  Smelling  d  Bef.  Go.  4  Neb.  416;  Smith 
V.  Steele,  8  Neb.  118;  1  Morawetz,  Priv.  Corp. 
g  818;  Dartmouth  CoUeye  Trustees  ▼.  Wood- 
ward,  17  U.  8.  4  Wheal.  618,  4  L.  ed.  629; 
BooliUle  V.  Marsh,  11  Neb.  244;  State  y.  Oath- 
ers,  26  Neb.  260;  Cook,  Stock  &  Stockholders, 
2d  ed.  p.  616;  Bathorn  y.  Calef,  69  U.  S.  2 
Wall.  10, 17  L.  ed.  776;  McDonneU  y.  Alabama 
Gold  L,  Ins.  Oo.  85  Ala.  401. 

A  distinction  should  be  noticed  at  the  out- 
set between  the  usual  liability  imposed  upon 
stockholders  for  the  corporate  debts  and  the 
liability  occasionally  imposed  upon  the  officers 
of  a  corporation  for  its  debts,  because  of  their 
failure  or  neglect  to  perform  some  duty  with 
which  they  are  charged. 

Thompson  y.  Reno  Sav.  Bank,  19  Ney.  108; 
Flash  y.  Conn,  109  U.  S.  871,  27  L.  ed.  966; 
Chase  y.  OurtU,  118  U.  8.  452,  28  L.  ed.  1088. 

Neither  the  statute  nor  the  authorities  war- 
rant the  interpretation  that  the  original  basis 
of  the  indebt^oess  sued  upon  must  haye  been 
incurred  during  the  time  of  default.  The 
language  of  the  statute  is:  'AH  debts  of  the 
corporation  then  existing  and  for  all  ihat  shall 
be  contracted  before  such  notice  is  g^^en." 

Smith  y.  Steele,  8  Neb.  118;  CastUman  y. 
Holmes,  4  J.  J.  Marsh.  1;  Fisfier  y.  Marvin,  47 
Barb.  159;  MiUiken  y.  Whitehouse,  49  Me.  527; 
Hutehins  y.  Oleutt,  4  Vt.  549.  24  Am.  Dec. 
684. 

The  burden  was  upon  defendants  below  to 
proye  publication  of  indebtedness  as  required 
by  the  statute 

1  ;Greenl.  Ey.  |  79;  1  Whart  Ey.  §  367; 
Blann  y.  Beal,  6  Ala.  857;  Van  Etten  y.  Eaton, 
19  Mich,  187;  Huggins  y.  Ward,  21  Week, 
fiep.  914;  Toole  y.  State,  88  Ala.  158;  Nasli  y. 
HaU,  4  Ind.  444;  GilUn  y.  Riley,  27  Neb.  158; 
25  Am.  L.  Bey.  808;  MulUr  y.  Dows,  94  U.  8. 
446,  24  L.  ed.  207;  Legal  Idea  of  Corporations, 
19  Am.  L.  Key.  144. 

The  note  is  sufficient  in  form. 

Liebscher  y.  Kraus,  5  L.  R.  A.  496.  74  Wis. 
887;  Latham  y.  Houston  Flour  Mills,  68  Tex. 
127;  Heffner  y.  Browned,  70  Iowa,  591. 

The  note  was  signed  by  the  proper  officers. 

Whitaker  y.  Kilroy,  70  Miss.  685;  Topeka 
Primary  University  of  Builders  Asso.  y.  Mar- 
tin, 89  Kan.  750;  Sedey  y.  San  Jose  Independ- 
ent Mill  db  Lumber  Oo.  59  Cal.  22;  Kraft  y. 
Freeman  Printing  db  Pub.  Asso,  87  N.  Y.  628; 
Poole  y.  West  Point  ButUr  dt  Cheese  Asso.  80 
Fed.  Rep.  518;  National  Park  Bank  of  New 
York  V.  Qerman-American  Mul.  Warehousing 
dk  Seeur.  Co.  21  Jones  &  S.  867;  MorreU  y. 
Long  Island  R.  Co.  15  Daly,  127;  Siemens  Re- 
generative Gas  Lamp  Oo.  y.  Borstmann,  24  W. 
N.  C.  896. 

Since  the  corporation  was  in  sol  y  en  t,  the  ac- 
tion was  properly  brought  afrainst  both  it  and 
the  stockholders  simultaneously;  and  the  ques- 
tion of  misjoinder  does  not  arise  in  the  case. 

Cropsey  y.  Wiggenhom,  8  Neb.  115;  Cam^ 
bridge  Water  Works  y.  Somerville  Dyeing  dk 
Bleaching  Oo.  4  Allen,  248;  Smith  y.  SteeU,  8 
27  L.R.  A. 


Neb.  115;  Bowea  Bros.  y.  Roberts,  29  Neb.  483; 
Abbott  y.  Omaha  Smelting,dk  Ref.  Co.  4  Neh. 
416;  WhiU  y.  Blum,  4  Neh.  555;  Cook,  Stock 
&  Stockholders,  2d  ed.  219;  Morgan  y.  Lewis, 
46  Ohio  St.  1;  SUeperw.  Goodwin.  fFIYfia.  585; 
Coleman  y.  White,  14  Wis.  700,  80  Am.  Dec 
797;  Richards  y.  Beach,  22  N,  Y.  S.  R  296; 
Walton  y.  Goe,  110  N.  Y.  109. 

The  creditor  need  not  wait  for  a  return  of 
nuUa  bona  against  the  corporation  if  the  latter 
is  insolvent  and  has  ceased  to  do  business. 

SheUington  y.  Hovland,  58  N.  Y.  371;  mn- 
enid  y.  DwineUe,  59  N.  Y.  54S;  FlaA  y.  Conn^ 
109  U.  S.  871,  27  L.  ed.  966;  Munger  y.  Jacob- 
son,  90  111.  849;  Toueey  v.  Bowen,  1  Bisa.  81; 
Turner  y.  Althaus,  6  Neb.  84;  Simpson  v. 
Greeley,  8  Kan.  586;  Finley  y.  Hayes,  81  N. 
C.  868;  Field  y.  Hurst,  9  8.  C.  277;  Wiles  v. 
Suydam.  64  N.  Y.  178;  Brugman  y.  Burr,  30 
Neb.  406. 

There  baa  been  no  release  of  the  stockhold- 
ers' liability,  as  the  latter  is  primary  and  not 
that  of  sureties. 

Hanson  y.  Donkersley,  87  Mich.  187;  Cole- 
man y.  White,  supra;  Shafer  y.  Moriarty,  46 
Ind.  9;  Brown  y.  Herr,  21  Neb.  11& 

Petition  for  rehearing. 

The  repealing  of  the  Act  of  April  6, 1891,  is 
in  yiolation  of  the  Federal  Constitution  in  ibat 
il  impairs  the  obligation  of  contracts,  because— 

The  previous  decisions  of  this  court  holding 
that  the  liability  imposed  by  section  186  of  the 
Corporation  Act  of  Nebraska  was  contractual 
had  become  and  were  a  rule  of  property  in 
Nebraska  when  the  Act  of  1691  waa  passed; 
this  court  cannot  devest  rights  acquired  in  re- 
liance upon  the  rules  of  property  announced 
b^  those  decisions  (whether  the  decisioDs  were 
right  or  wrong  is  immaterial),  and  the  legisla- 
ture  must  be  presumed  to  have  enacted  the  re- 
pealing statute  with  respect  to  this  rule  of 
property  and  the  adjudfi;ed  construction  of  the 
act  which  they  repealed. 

Howell  Bros.  y.  R>berts,  29  Neb.  488;  Coy  v. 
Jones,  10  L.  R.  A.  658,  80  Neb.  798;  Smith  y. 
Steele,  8  Neb.  118;  DooUttle  y.  Man^^  11  Neb. 
244. 

The  decisions  now  oyerruled  formed  a  role 
of  statutory  construction  which  cannot  be 
changed  without  impairing  vested  rights. 

Douglass^.  Pike  County  {Mo.)  101  U.  8. 677» 
25  L.  ed.  968;  Inland  Revenue  Comrs.  y.  Har- 
rison, L.  R  7  H.  L.  9;  Sutherh&nd.  Stat 
Constr.  p.  894,  §  810;  Bates  y.  Relyea.  23 
Wend.  841;  FisJier  y.  Horicon  Iron  db  Mfg. 
Co.  10  Wis.  855;  Smith  y.  Steele,  supra;  God- 
man  y.  Converse,  88  Neb.  657. 

The  decisions  now  overruled  laid  down  a 
rule  of  property  or  business  which  cannot  now 
be  changed  without  destroying  vested  con- 
tractual rights  acquired  thereunder. 

21  Am.  £  Eng.  Encyclop.  Law,  p.  489;  AUtn 
y.  Fairbanks,  &  Fed.  Rep.  446;  Chase  v.  Cur- 
tU,  118  U.  S.  452,  28  L.  ed.  1088;  Kearny  v. 
Buttks,  1  Ohio  St.  862;  Knedand  y.  Milwau- 
kee, 15  Wis.  455 ;  Fearne,  Contingent  Re- 
mainders, p.  264;  Welch  v.  SuUivan,  8  Cal.  188; 
Hihn  y.  Courtis,  81  Cal.  402;  Grignon  y.  Astor^ 
48  U.  8.  2  How.  848,  11  L.  ed.  292;  Suther- 
land, SUt.  Constr.  §  888. 

The  liability  imposed  by  section  186  is  con- 
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tractnal  because  a  part  of  the  charter  of  everr 
badness  corporation  in  Nebraska  and  a  condi- 
tion upon  which  shareholders  in  corporations 
are  permitted  to  do  business  as  a  corporation 
without  any  risk  to  their  private  fortunes; 
hence,  the  rieht  to  recover  under  this  section 
had  become  invested  in  the  defendant  in  error 
when  Uie  repealing  act  was  passed,  and  the  re- 
peal could  not  affect  rights  of  action  which  had 
become  complete  before  the  enactment  of  the 
repeal. 

California  y,  California  Pac,  R.  Co,  127  U. 
8.  41,  82L.  ed.  167;  Borne  Ins.Co.  of  New  York 
▼.  New  York,  184  U.  8.  699,  88  L.  ed.  1029; 
Paul  r.  Virginia,  76  U.  B.  8  Wall.  181,  19  L. 
cd.  860;  AshUif  v.  Ryan,  168  U.  8.  486,  88  L. 
ed.  778. 

A  penal  statute  in  the  sense  that  its  repeal 
destroys  the  right  of  action  for  acts  done  or 
prohibited  to  be  done  prior  to  its  repeal,  is  a 
statute  which  imposes  a  liability  solely  for  the 
purpose  of  punishment,  and  to  deter  others 
from  offending  in  like  manner,  without  any 
idea  of  reparation  to  the  party  aggrieved;  and 
statutes  are  not  penal  in  the  sense  named 
which  imposes  a  liability  for  certain  acts,  pri- 
marily as  a  preparation  to  the  partv  injured, 
and  not  for  the  sole  purpose  of  punishing  the 
one  who  Tiolates  the*  law.  Under  statutes  of 
the  latter  class,  the  right  of  recovery  under  the 
statute  is  vested  as  soon  as  the  act  prohibited  is 
committed,  and  a  repeal  of  the  statute  after  the 
action  accrues  cannot  affect  that  riebt. 

Sutherland,  SUt  Constr.  $  808;  lluntington 
▼.  Attrill,  146  U.  8.  666,  86  L.  ed.  1127:  Cook, 
Stock  &  Stockholders,  2d  ed.  ^  228;  Com.  r. 
MarthaU,  11  Pick.  860,  22  Am.  Dec.  877:  Pa- 
cific Mail  8.  8,  Co,  y.  Miffe,  69  U.  8.  2  Wall. 
460,  17  L.  ed.  806;  Bennet  v.  Bargue,  1  Neb. 
419;  Streubelv.  Milwaukee  dM.  R.  Co.  12  Wis. 
74;  United  States  v.  Quincy,  71  U.  8.  4  Wall. 
686,  18  L.  ed.  408;  2  Morawetz,  Priv.  Corp. 
g879. 

In  determining  whether  the  liability  imposed 
by  statutes,  such  as  section  186,  is  contractual 
or  penal,  we  find  that  where  the  liability  for 
failure  to  complj^  with  the  requirements  of  the 
corporation  law  is  imposed  upon  the  corporate 
officers,  it  is  penal;  where  it  is  imposed  upon 
the  entire  body  of  stockholders,  it  is  contract- 
ual. 

Cook,  Stock  &  Stockholders,  2d  ed.  6  228; 
2  Morawetz,  Priv.  Corp.  2d  ed.  p.  849,  §  877; 
Queenan  v.  Palmer,  1 17  llL 627;  Breitung  v.  Lin- 
daucr,  87  Mich.  217;  WHee  v.  Suydam,  64  N. 
T.  178. 

Every  case  relied  upon  or  cited  by  the  com- 
missioner to  show  that  the  Nebraska  statute  was 
penal,  but  one  (and  that  one  did  not  involve 
the  effect  of  a  repeal),  was  a  case  imposing  a 
liability  on  officers,  either  directors  or  trus- 
tees. 

The  tests  of  penal  liability  as  intimated  in  the 
commissioners  opinion  are  contrary  to  the  au- 
thorities. 

This  liability  is  not  in  the  nature  of  a  pen- 
alty for  a  breach  of  duty. 

AepinwaU  v.  Saechi,  67  N.  Y.  881;  Ftaah 
▼.  Conn,  16  Pla.  428,  26  Am.  Rep.  721 ; 
Flaeh  v.  Conn,  109  U.  8.  871,  27  L.  ed. 
966;  Terry  v.  Calnan,  18  8.  C.  220:  Carrol  v. 
Oreeji,  92  U.  8.  610,  28  L.  ed.  788:  Bathom  v. 
CaUf,  69  U.  8.  2  Wall  10, 17  L.  ed.  776;  Bodg- 
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eon  V.  Cheeter,  8  Mo.  App.  819;  BuUardy,  BeU, 
1  Mason,  298;  Central  Agricultural  d  Me- 
chanical Aeeo.  V.  Alabama  Odd  L.  Ins,  Co.  70 
Aia.  184;  McDonnell  v.  Alabama  OoldL.  Ins. 
Co.  86  Ala.  401. 

The  apparent  distinction  between  limited  and 
unlimited  liability,  making  the  former  alone 
contractual,  is  opposed  by  the  authorities. 

Conant  v.  Van  Sehaiek,  24  Barb.  98;  Corning 
V.  MeCoUough,  1  N.  T.  47,  49  Am.  Dec.  287; 
Allen  V.  SeteaU,  2  Wend.  827;  Lotory  y.Inman, 
46  N.  Y.  126;  Kennedy  v.  California  8av.  Bank, 
97  Cal.  98;  Dennis  v.  Los  Angeles  County 
Super.  Ct.  91  Cal.  648;  Carver  v.  Braintree 
Mfg.  Co.  2  Stoiy,  C.  C.  460. 


_  C,  filed  the  followini;  opinion: 
The  State  Bank  of  Nebraska  at  Crete^ 
Neb.,  sued  the  Globe  Publishing  Company 
and  the  stockholders  thereof  in  the  district 
court  of  Saline  county  to  recover  the  amount 
of  a  promissory  note  owing  bv  said  Globo 
Publishing  Company  to  the  said  State  Bank. 
Both  the  bank  and  the  Globe  Publishing  Com- 
pany were  domestic  corporations,  having  their 
principal  places  of  business  in  said  Baline 
county.  The  bank  had  a  verdict  and  Judg- 
ment, and  the  stockholders  of  the  publishing 
com  pan  v  bring  the  case  here  for  review. 

The  liability  of  the  stockholders  of  the  pub- 
lishing company  for  the  debt  due  from  it  to 
the  bank  was  based  on  the  failure  of  the  pub- 
lishing company  to  publish  an  annual  notice 
of  its  existing  debts,  as  provided  by  section  186, 
chap.  11,  Gen.  Stat.  1878,  in  force  at  the  time 
the  debt  sued  for  here  was  contracted.  That 
section  is  as  follows:  "Every  corporation 
hereafter  created  shall  give  notice  annually  in 
some  newspaper  printed  in  the  county  or  coun- 
ties in  which  the  business  is  transacted,' and 
in  case  there  is  no  newspaper  printed  therein, 
then  in  the  nearest  newspaper  in  the  state,  of 
the  amount  of  all  the  existing  debts  of  the  cor- 
poration; which  notice  shall  be  signed  by  the 
president  and  a  majority  of  the  directors;  and, 
if  any  corporation  shall  fail  to  do  so,  all  the 
stockholders  of  the  corporation  shall  be  Jointly 
and  severally  liable  for  all  debts  of  the  corpo- 
ration then  existing,  and  for  all  that  shall  be 
contracted  before  such  notice  isgiven."  After 
this  suit  was  brought,  but  betore  Judgment 
was  rendered  therein,  the  legislature  repealed 
this  section  186,  without  a  saving  clause.  The 
argument  of  counsel  for  plaintiffs  in  error  now 
is  that  the  repeal  of  said  section  abated  this 
action.  Whether  this  is  true  depends  upon 
the  nature  of  the  statute  repealed.  If  it  was 
a  statute  contractual  in  its  nature;  If  the  right 
of  action  acquired  by  the  bank  against  the 
stockholders  of  the  publishing  company  by 
virtue  of  said  statute,  and  the  corporation's 
violation  thereof,  was  a  vested  right, — then  the 
repeal  of  the  statute  could  not  and  did  not 
take  it  away.  But  if  the  statute  repealed  was 
penal  in  its  nature,  then  its  repeal  abated  the 
action. 

1.  A  suit  pendinff  to  enforce  a  right  or  rem- 
edy conferred  solely  by  statute  is  abated  by  the 
unconditional  repeal  of  such  statute  before 
Judgment  rendered  in  such  suit.  Bennet  v. 
Bargvs.  1  Neb.  419;  Knox  v.  Baldmn,  SON.  Y. 
610;  Victory  Webb  Printing  d  Folding  Mack. 
Mfg.  Co.  V.  Beecher,  97  N.  T.  661;  Gregory  ▼• 
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German  Bank  of  Denver,  8  Colo.  882,  25  Am. 
Rep.  760;  Breitung  v,  Lindauer,  37  Mich.  217; 
Teaton  t.  United  Siates,  9  U.  S.  6  Crauch, 
281,  8  L.  ed.  101;  Norrts  v.  Crocker,  64  U. 
a.  18 How.  429,  14  L.  ed.  210. 

2.  Wos  this  a  penal  statute?    This  question 
must  be  answered  by  the  authoriiies. 

In  1348  the  lecrislsture  of  New  York  en- 
acted a  statute  goveruinff  manufacturing  cor- 
porations. Section  12  of  that  Act  was  as  fol- 
lows: "Every  such  company  shall  annually 
within  twenty  days  from  the  first  6hj  of  Jan- 
uary, make  a  report  which  shall  be  published 
in  some  newspaper  in  the  town,  city,or  village, 
or  if  there  be  no  newspaper  published  in  said 
town,  city,  or  Tillage  then  in  some  newspaper 
published  nearest  the  place  where  the  busi- 
ness of  said  company  is  carried  on,  which  shall 
state  the  amount  of  the  capital  and  the  portion 
actually  paid  in  and  the  amount  of  existing 
debts,  which  report  shall  be  signed  by  the 
president  and  a  majority  of  the  trustees  and 
«hall  be  yerifled  by  the  oath  of  the  president 
or  secretary  of  such  company  and  filed  in  the 
office  of  the  county  where  the  business  of  the 
company  shall  be  carried  on;  and  if  any  such 
company  shall  fail  so  to  do  all  the  trustees  of 
the  company  shall  be  Jointly  and  severally  lia- 
ble for  all  the  debts  of  the  company  then  ex- 
isting and  for  all  that  shall  be  contracted  be- 
fore such  report  shall  be  made."  A  New 
York  corporation  organized  under  this  law 
failed  to  give  the  annual  notice  of  its  indebt- 
edness, as  provided  by  said  section  12,  and 
during  such  default  became  indebted  to  a 
bank.  The  bank  then  sued  the  trustees  of  the 
corporation  for  the  amount  of  the  debt.  The 
court  of  appeals  of  New  York,  in  Merchants 
Bank  of  New  HoMn  v.  BlisB,  86  N.  Y.  412, 
discussing  said  section  12  and  another  section, 
said:  "The  liability  of  the  trustees  under 
«aid  section  12,  it  must  be  observed,  is  not 
limited  to  the  injury  or  damage  sustained  by 
the  creditors  in  consequence  of  the  violation; 
but,  upon  failure  to  file  a  report,  the  trustees 
are  subjected  to  the  payment  of  the  whole 
amount  of  the  debts  of  the  company  then  ex- 
isting, and  for  all  that  shall  be  contracted. 
These  provisions  appear  to  be  severally  puni- 
tive, inflicted,  on  grounds  of  public  policy, 
for  the  protection  of  creditors,  and  the  pre 
vention  of  frauds  upon  the  public  in  respect 
to  the  financial  condition  of  such  corporation. 
It  is  clear  that  the  liability  of  the  trustees  is 
not  imposed  as  an  indemnity,  because  it  has 
no  relation  to  the  actual  loss  or  injury  sus- 
tained by  the  party  in  whose  favor  the  action 
is  given.  The  action  depends  wholly  upon 
the  statute.  There  never  was  any  such  rem- 
edy or  cause  of  action,  in  whole  or  in  part,  at 
common  law.  If  any  action  could  have  been 
maintained  at  common  law  for  either  of  the 
causes  mentioned  in  sections  12  and  18  of  the 
General  Act  in  relation  to  manufacturing  cor- 
porations, it  could  extend  only  to  the  actual 
damages  or  injury  sustained.  But  those  ele- 
ments have  nothing  to  do  with  the  actions 
given  by  these  sections,  nor,  indeed,  is  it  nec- 
essary that  the  creditor  should  have  sustained 
any  injury  or  damage  by  reason  of  a  violation 
of  those  sections.  It  is  sufficient  that  the 
party  prosecuting  the  action  should  be  a 
creditor  when  tl^  violation  of  the  law  takes 
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place.  The  ri^ht  of  action  is  given  to  the 
creditors,  and  tliey  must  be  held  t'o  ht  the  par- 
ties aggrieved.  For  these  reasons,  1  am  satis- 
fled  that  sections  12  and  18  impose  a  penalty." 
The  question  of  the  nature  of  this  section  18 
arose  again,  and  was  discussed  and  decided  by 
the  court  of  appeals  of  New  York,  in  MiUer 
y.  White,  60  N.  Y.  137.  and  the  court  snid: 
"It  will  be  observed  that  this  is  a  highly  penal 
act.  extremely  rigorous  in  its  provisions. "  In 
Wila  v.  Suydam,  64  N.  Y.  178,  the  statute 
was  again  before  the  New  York  court  of  ap- 
peals. In  that  case  the  Imperishable  Stone 
Block  Pavement  Company,  a  domestic  corpo- 
ration, became  indebted  to  Wiles  et  al.  Suy- 
dam  was  a  stockholder  in  the  corporation,  and 
indebted  to  it  on  bis  stock  subscriptions.  He 
was  also  a  trustee  of  the  corporation.  The 
suit  was  brought  by  Wiles  et  al,  against  Suy- 
dam  to  recover  the  amount  of  the  debt  owing 
them  by  the  pavement  company;  and  Wiles 
set  out  in  his  petition  against  Suydam  two 
causes  of  action,  viz.,  his  indebtedness  on  his 
stock  subscription  to  the  stone  Pavement  Com- 
pany, and  the  failure  or  that  corporation  to 
publish  annually  the  statement  of  its  existing 
debts.  The  court  held  that  the  indebtedness 
of  Suydam  on  his  unpaid  subscription  consti- 
tuted one  cause  of  action  against  Suydam, 
and  in  discussing  the  other  right  of  action  of 
Wiles  against  Suydam,  originating  by  the  fail- 
ure of  the  corporation  to  publish  its  annual 
statement,  said:  "The  allegations  against  the 
defendant  as  trustee  also  constitute  a  distinct 
and  perfect  cause  of  action.  Here  the  liability 
is  created  by  statute,  and  is  in  the  na  ure  of  a 
penalty  imposed  for  neglect  of  duty,  in  not 
filing  a  report  showing  the  situation  of  the 
company."  The  nature  of  this  section  12  has 
been  before  the  New  York  court  of  appeals, 
and  the  construction  placed  upon  said  section 
in  the  leading  case  (Merchante'  Bank  of  New 
Haven  v.  Bliss,  supra);  and  reaffirmed  In  the 
following  cases;  Easterly  v.  Barber,  65  N.  Y. 
262;  Knox  v.  Baldwin,  80  N,  Y.  610;  Veeder 
V.  Baker,  83  N.  Y.  156;  Pier  v.  Uanmore,  86 
N.  Y.  95:  Stokes  v.  Stiekney,  96  N.  Y.  823; 
Victory  Welb  Printing  db  Folding  Mae/t.  Mfg, 
Co.  y.  Beecher,  supra.  And  In  Oadsden  v. 
Woodfcord,  103  N.  Y.  242.  the  nature  of  said 
section  12  was  again  before  the  New  York 
court  of  appeals,  and  the  court  said:  "This 
action  is  brought  against  the  defendant  to  re- 
cover a  debt  due  by  a  manufacturing  corpora- 
tion, of  which  he  was  a  trustee,  and  he  is 
sought  to  be  made  liable  therefor  on  the  ground 
that  he  failed  to  make  the  annual  report  re 
quired  by  the  general  manufacturing  law. 
The  action  is  not  to  recover  a  debt  which  he 
owes,  but  to  impose  upon  him,  as  a  penalty 
for  his  default,  the  payment  of  the  debt  of  the 
corporation.  We  have  re])eatedly  held  that 
such  an  action  is  for  a  penalty  or  forfeiture. 
The  penalty  sought  to  be  enforced  against  the 
defendant  does  not  arise  out  of  any  contract 
obligation,  but  is  imposed  by  the  statute  for 
disobedience  of  its  requirements."  This  sec- 
tion 12  of  the  New  York  law  was  construed 
by  the  Supreme  Court  of  the  United  States  in 
Chase  v.  Curtis,  113  U.  8. 452,  28  L.  ed.  1088. 
the  court  saying  of  said  section  12;  "But,  as 
we  have  already  seen,  the  statute  involved  in 
this  discussion  is  not  a  remedial  statute,  to  be 
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broadly  and  liberal!]^  coDstrued,  but  is  a  penal 
statute,  with  provisioDs  of  a  bifrbly  rigorous 
nature,  to  be  construed  oiost  favorably  for 
those  sought  to  be  charged  under  it.  and  with 
atrictness  against  their  alleged  liability."  Sec- 
tion 16  of  chapter  18  of  the  Revised  Statutes 
of  1868  of  the  state  of  Colorado  is  a  copy  of 
section  12  of  the  New  York  Act.  The  nature 
of  this  section  15  of  the  Colorado  Act  was  be- 
fore the  supreme  court  of  that  state  in  Qregory 
Y, German  Bank  of  Denver,  3  Colo.  882, 25  Ana. 
Biep.  760,  and  of  that  statute  that  court  said: 
'*Thla  statute  is,  in  its  nature,  penal.  It  pre- 
«crib(Ml  a  determinate  penalty  for  neglect  of  a 
duty  imposed  by  law  upon  the  trustees  of  cor- 
porationfl  ormnized  under  our  general  incorpo- 
ration act  The  amount  of  the  forfeiture  is 
measured  by  the  aggregate  debt  contracted  by 
the  company.  The  liability  is  not  founded 
upon  contract  but  arises  from  misconduct  in 
office."  This  case  was  reaffirmed  by  the  su- 
preme court  of  Colorado  in  Ixnnen  ▼.  Jamet, 
1  Colo.  App.  818. 

A  statute  of  Michigan  required  annual  reports 
of  certain  corporaiions  to  he  filed,  and  pro- 
Tided  that,  if  the  directors  neglected  to  file 
tuch  reports,  they  should  be  liable  for  all  the 
debts  of  the  corporation  contracted  during  the 
period  of  such  neglect.  Construing  that  stat- 
ute, the  supreme  court  of  that  state  held  that 
the  liability  imposed  was  in  the  nature  of  a 
penalty,  and  conferred  no  contract  obligaUon, 
upon  which  creditors  could  rely. 

A  statute  of  Connecticut  provided  that,  in 
the  case  of  eveir  corporation,  certificates 
showing  their  condition  should  be  filed  annu- 
ally by  the  president  and  secretary  with  the 
town  clerk,  and  that  in  case  of  neglect  those 
officers  should  be  liable  for  all  the  debts  of 
the  corporation  contracted  during  the  period 
of  such  neglect.  The  supreme  court  of  that 
fltate,  construing  this  statute  in  MiteheU  v. 
BotehkiM,  48  Conn.  9, 40 Am.  Rep.  146,  said: 
**We  do  not  see  how  it  is  possible  to  construe 
this  statute  as  creating,  or  attempting  to  create, 
Any  relation  or  duty  between  the  creditors  of  a 
corporation  and  its  president.  The  adoption 
of  such  a  construction  would  suggest  grave 
doubts  as  to  the  validitjr  of  the  act  which 
should  attempt  so  arbitrarily  to  make  a  debtor 
out  of  a  stranger  to  the  debt,  or,  in  other 
words,  to  make  the  debt  of  one  person  the  debt 
of  another.  There  was  no  privity  between 
Hotchktss  and  the  plaintiff.  They  had  no 
transaction  with  each  other,  and  the  former 
owed  the  latter  no  private  dutv,  from  which 
a  promise  might  be  implied."  i*his  Connecti- 
cut statute  came  before  the  Supreme  Court  of 
the  United  States,  and  its  nature  was  construed 
by  that  court,  in  Providence  Steam-Engine  Co, 
V.  Hubbard,  101  U.  S.  188,  25  L.  ed.  786,  and 
that  court  held  that  the  Connecticut  statute 
was  penal,  and  must  be  strictly  construed. 

The  supreme  court  of  Illinois,  in  Diteney 
▼.  Smith,  108  111.  878,  42  Am.  Rep.  14,  defines 
a '^penal  statute"  thus:  "A  penal  statute  is 
«n  act  by  which  a  forfeiture  Is  imposed  for 
transgressing  the  provisions  of  the  act.  It  may 
also  be  remedial  in  one  part,  and  penal  in  the 
other.  The  effect,  and  not  the  form,  of  the 
atatute,  is  to  he  considered:  and  if  its  object  is 
clearly  to  inflict  a  punishment  on  a  party  for 
doing  what  is  prohibited  or  failing  to  do  what 
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is  commanded  to  be  done,  it  is  paaal  in  its 
character." 

Cook  on  Stock  and  Stockholders,  2d  ed. 
g  228,  in  discussing  the  enforcement  of  the 
statutory  liability  of  stockholders  in  the  courts 
of  a  state  other  than  the  one  in  which  said 
corporation  was  created,  uses  this  language: 
*'ln  general,  when  the  courts  of  one  state  are 
asked  to  enforce  the  statutory  liability  of  stock- 
holders in  a  corporation  created  by  another 
state  two  things  are  to  be  considered:  First, 
Is  the  statutory  liability  itself  a  contract  lia- 
bility, or  a  mere  penalty?  The  law  is  clear 
that  the  courts  of  one  state  will  not  enforce 
penalties  imposed  by  another  state.  But  the 
usual  statutory  liability  of  stockholders  is  not 
a  penalty.  The  ordinary  statutory  liability  of 
stockholders  is  a  contract  liability,  and  will  be 
enforced  as  such  by  the  courts  oi  all  the  states. 
A  different  rule  prevails  as  to  the  statutory  lia- 
bility of  corporate  officers  for  failure  to  file  re- 
ports, or  give  certain  notices  or  make  certain 
contracts.  Such  liability  is  generally  con- 
■trued  to  be  penal,  and  will  not  be  enforced  by 
the  courts  of  other  states." 

The  section  of  the  Nebraska  statute  under 
consideration  is  almost  a  literal  copy  of  the 
eighteenth  section  of  the  first  article  of  the 
corporation  act  of  the  state  of  Missouri,  ap- 
proved March  19,  1845;  the  section  of  the  Mis- 
souri law  being  in  the  following  words:  "Every 
corporation  hereafter  created  shall  give  notice 
annually  in  some  newspaper  printed  in  the 
county  where  the  corporation  is  established, 
and  in  case  no  paper  is  printed  therein  then  in 
the  nearest  paper,  of  the  amouut  of  all  the  ex- 
isting debts  of  the  corporation;  which  notice 
shall  be  signed  by  the  president  and  a  majority 
of  the  directors;  and  if  any  of  the  said  corpo- 
rations shall  fail  to  do  so  all  the  stockholders 
of  the  corporation  shall  be  Jointly  and  sever- 
ally  liable  for  all  the  debts  of  the  company 
then  existing,  and  for  all  that  shall  be  con- 
tracted l)eforc  such  notice  shall  be  given."  A 
corporation  of  that  state  having  failed  to  pub- 
lish an  annual  notice  of  its  existing  debts,  and 
during  such  default  having  t)ecome  indebted, 
an  action  was  brought  against  all  the  stock- 
holders of  the  corporation  for  the  debt  so 
contracted,  on  the  ground  of  the  default  in 
publishing  the  annual  notice  required  by  the 
section  just  quoted.  The  right  of  the  creditor 
to  maintain  tnc  action  against  the  stockholders 
depended  upon  whether  the  statute  was  in  its 
nature  penal:  and  the  supreme  court  of  the 
state  of  Missouri,  in  Cahle  v.  McCune,  26  Mo. 
871,  72  Am.  Dec.  214,  decided  that  the  statute 
in  question  was  a  penal  one.  The  court  said: 
**Our  opinion  in  this  case  is  based  entirely 
upon  tbe  penal  character  of  the  statute  we  are 
called  upon  to  construe.  The  corporation  is 
required  to  publish  an  annual  notice  of  its 
condition,  for  the  information  of  the  public; 
and  the  failure  to  do  so  renders  the  stockhold- 
ers liable  for  a  specified  class  of  demands,  ez 
isting  prior  to,  or  at  the  time  of,  such  publica- 
tion. This  liability  in  tbe  event  of  there  being 
no  required  publication  does  not  depend  upon 
the  actual  injury  which  the  failure  to  publish 
may  have  occasioned  in  a  case,  but  is  absolute, 
dependinsr  only  on  tbe  proof  of  publication  or 
no  publication.  Such  a  statute  can  be  re- 
garoed  in  no  other  light  than  a  penal  one." 
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Thus  far,  we  have  been  reviewing  aothor- 
itiea  whicb  show  that  the  Nebraslui  statute 
under* consideration  (and  statutes  like  it)  is  a 
penal  one.  We  now  direct  our  attention  to 
the  argument  of  counsel  for  the  defendants  in 
error—and  the  authorities  cited  by  them — that 
section  136  of  the  Nebraska  statute  is,  in  its 
nature,  contractual;  in  other  words,  that  the 
right  of  action  given  thereby  to  tbe  creditors 
ofa  corporation  against  its  stockholders  for  the 
failure  of  tbe  corporation  to  publish  the  an- 
nual statement  of  its  indebtedness  is  a  right  of 
action  arising  by  contract,  and  thereK>re  a 
vested  right,  and  one  that  the  legislature  coulA 
not  take  away  by  repenting  the  statute.  It  is 
oonteoded  that,  as  section  186  was  in  force  at 
the  time  of  the  organization  of  the  Globe  Pub 
lishing  Company,  it  became  a  part  of  its  char- 
ter, and  that  the  stockholders  thereof,  by  virtue 
of  such  statute,  and  tbe  organization  of  such 
corporation  while  it  was  in  force,  impliedly 
contracted  and  promised  that,  in  case  the  cor 
poration  failed  to  publish  its  annual  statement 
they  (the  stockholders)  would  pay  all  the  debts 
that  the  corporation  contracted  during  the 
period  of  such  default.  But  counsel  lose  sight 
of  the  distinction  between  the  liability  of  a 
member  of  a  voluntary  unincorporated  asso- 
ciation for  the  debts  thereof,  as  it  existed  at 
common  law,  and  as  fixed  by  statutes  declara- 
tory thereof,  and  the  statutoir  llabilityof  a 
stockholder  of  a  corporation  an  jure.  When 
the  law  prescribes  what  the  liability  of  a  share- 
holder shall  be, — for  instance,  that  such  share- 
holder shall  l)e  liable  to  the  creditors  of  the 
corporation  for  double  the  amount  of  bis  stock, 
or  for  a  sum  equal  to  the  amount  of  his  stock, 
or  for  the  amount  remaining  unpaid  on  his 
subscription  to  the  stock  of  such  company, — 
the  law  is  then  speaking  of,  and  fixing,  the 
liability  of  a  stockholder  in  a  corporation  d€ 
jure,  as,  without  an  express  statute,  a  stock- 
bolder  in  such  a  corporation  would  not  be  lia- 
ble for  any  debt  whatever  of  such  corporation. 
And,  when  a  statute  so  prescribes  and  fixes  the 
amount  for  which  the  stockholders  in  a  corpo- 
ration shall  be  liable,  such  a  law  is  intended  to 
be  a  limitation  upon  the  stockholder's  exemp- 
tion from  liability  for  the  debts  of  the  corpora- 
tion, which  he  would  otherwise  enjoy;  and 
persons  who  organize  themselves  inXjo^dejure 
corporation  when  such  a  statute  is  in  force  in- 
corporate it  into,  and  it  becomes  a  part  of, 
their  charter,  and  they  impliedly  agree  and 
assent  that  their  liability  for  the  debts  of  the 
corporation  shall  be  as  fixed  by  such  a  law. 
Where  a  statute  provides  that  until  certain 
things  are  done  by  persons  formins^  a  corpora- 
tion.— such  as  the  filing  of  its  articles  of  asso 
elation  in  the  office  of  a  public  officer,— the 
stockholders  in  such  corporation  shall  be  liable 
for  the  debts  thereof,  such  a  statute  is  only 
declaratory  of  the  common  law.  Until  the 
requirements  of  the  statutes  have  been  com- 
plied with,  a  dejxire  corporation  would  not 
exist,  and  the  parties  thereof  would  be  jointly 
and  severally  liable  for  all  the  debts  contracted 
bv  such  voluntary  unincorporated  association 
or  persons.  At  least,  since  the  time  our  Norse 
sncestors  settled  on  the  shores  of  the  Baltic 
sea,  it  has  been  the  law  that,  where  two  or 
more  persons  engaged  in  a  common  enterprise, 
each  one  was  liable  for  tbe  act  of  the  others, 
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and  for  the  debts  incurred  by  the  others,  tr 
aid  of  the  common  object  for  which  the  aaso- 
elation  was  formed,  or  the  enterprise  under- 
taken. It  is  evident  that  the  statute  which 
makes  all  the  stockholders  of  a  oorporaiion  lia- 
ble for  the  debts  thereof  until  the  rc^airemeols 
of  the  statute  have  been  complied  with,  neces- 
sary to  make  such  a  corporation  one  de  jure, 
cannot  be  considered  a  penal  statute,  as  suci» 
statute  adds  nothing  to  the  liability  of  such 
parties,  nor  takes  away  any  right  which  a 
creditor  of  such  parties  might  have  had.  But 
where  the  law  commands  corporations  to  da 
certain  acts,  as  to  publish  annually  a  notice  of 
their  indebtedness,  such  a  law  is  addressing 
itself,  not  to  de  facto  corporations  or  copart* 
nerships  or  unincorporated  associations,  bat 
to  corporations  dejure,  and  the  stockholders 
of  such  corporations;  and,  when  such  a  statute 
declares  that  all  the  stockholders  of  sucb  a 
corporation  shall  be  liable  for  all  the  debts  of 
the  corporation  if  it  fails  to  comply  with  the 
requirements  of  the  statute,  then  such  a  law 
is  designed  as  a  punishment  of  the  stockhold- 
ers, and  is  penal. 

Among  the  authorities  relied  upon  by  the 
eminent  counsel  for  the  defendants  in  error  to 
sustain  their  argument  that  the  section  of  the 
Nebraska  statute  under  consideration  was  con* 
tractual  in  its  nature  is  the  case  of  Hathorn  v. 
Calef.  fti)  n.  8.  2  Wall.  10,  17  L.  ed.  776.  An 
examination  of  that  case,  however,  disclosea 
that  it  does  not  by  any  means  sustain  the  con- 
tention of  counsel.  A  statute  of  Maine,  passed 
in  1886,  provided  that  tbe  shares  of  the  indi- 
vidual stockholders  of  a  corporation  should  he 
liable  for  the  d^bts  of  tbe  corporation,  and,  in 
case  of  deficiency  of  attachable  corporate  prop- 
erty or  estate,  the  individual  property  righta 
and  credits  of  the  stockholder  should  be  liable 
for  the  corporation's  debts,  to  the  amount  of 
the  stockholder's  stock.  A  corporation  organ- 
ized under  this  law  became  indebted,  and  soon 
after  the  debt  was  contracted  the  legislature  of 
the  state  repealed  the  law  making  the  stock- 
holder of  a  corporation  individually  liable  to  a 
creditor  thereof.  Tbe  creditor,. however,  sued 
the  stockholder,  alleging  that  the  statute  re- 
ferred to  was  contractual  in  its  nature,  that 
tbe  right  of  action  he  had  acquired  against  tbe 
stockholder  was  a  vested  right,  and  that  it  was 
not  within  the  power  of  the  legislature  of 
Maine  to  take  that  power  away  by  repealing 
tbe  statute.  This  contention  the  Supreme 
Court  of  the  United  States  sustained  in  tbe  case 
just  cited.  Another  case  relied  on  by  counsel 
to  support  this  arirument  is  FUuh  v.  thnn,  109 
U.  S.  871,  27  L.  ed.  966.  The  tenth  section  of 
the  corporation  law  of  the  state  of  New  York 
provided  that  all  the  stockholders  of  every 
company  incorporated  under  the  act  should  be 
severally  and  individually  liable  to  the  credi- 
tors of  the  corporation  to  an  amount  equal  to 
the  amount  of  stock  held  bv  them  in  such  cor- 
poration. A  corporation  having  become  in- 
debted the  creditors  sued  its  stockholders  for 
the  debt,  under  the  section  just  quoted;  and 
the  Supreme  Court  of  the  fjnited  States,  in 
construing  said  section  10,  held  that  the  liability 
created  thereby  was  contractual  in  its  nature. 
With  the  doctrine  announced  by  the  two  cases 
last  cited  we  entirely  agree.  The  statute  of 
the  state  of  Maine,  which  fixed  tbe  liability  of 
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4i  alockbolder  of  a  corporation  tor  tbe  debts 
thereof  at  ttie  amoantoi  the  stock  held  b?  bim 
in  such  corporation,  was  contractual;  and  who- 
•«Ter  became  a  stockholder  in  a  corporation 
while  that  law  was  in  force  impliedly  assented 
and  agreed  that  be  would  be  liable  for  tbe  debts 
of  tbe  corporation,  to  an  amount  equal  to  Uie 
stock  held  by  bim  therein.  It  was  a  fixed,  as- 
certained, and  determined  liability  at  the  time 
he  became  a  member  of  the  corporation.  It 
was  a  law  addressing  itself  to  stockholders  of 
-de  jure  corporations,  and  a  law  of  limitation 
upon  the  exemptions  that  such  stockholders 
would  have  otherwise  enjoyed,  but  for  such 
statute.  And  the  same  may  be  said  of  section 
10  of  the  New  York  Law,  construed  by  the 
-supreme  court  in  Fkuh  v.  Conn.  But  it  is  said 
tnat  this  court  is  committed  to  the  doctrine  of 
the  contractual  nature  of  the  statute  under  con- 
••ideration;  and,  to  sustain  this  contention,  we 
«re  cited  to  AhboU  ▼.  Omaha  Smelting  d  Bef. 
Oo.  4  Neb.  410;  and  WhiU  v.  Blum,  Id.  555. 
But  these  caaes  decide,  and  decide  only,  that 
-where  persons  haye  attempted  to  form  a  cor- 
poration, until  they  shall  haye  complied  with 
the  requirements  of  the  statute  for  that  purpose, 
they  are  Jointly  and  severally  liable  for  the 
debts  of  such  association.  This  conclusion  is 
right  and  we  adhere  to  it.  But  tbe  conclusion 
■reached  in  these  cases  resulted  not  alone  from 
the  statute,  but  could  and  would  haye  been 
the  same  had  no  statute  on  the  subject  existed. 
Until  tbe  statute  bad  been  compliMi  with,  the 
•Omaha  Smelting  Company  and  tbe  Midland 
Pacific  Railroad  Company  did  not  become  cor- 
porations dejure;  ana  until  they  had  become 
«auch  corporations  the  parties  organizing  them 
^were  simply  members  of  yolunt^y  unincorpo- 
trated  associatioos,  and  as  such  were  liable, 
^tb  at  common  law  and  under  the  statute,  for 
tbe  debts  of  such  associations,  contracted  by  a 
member  thereof  within  the  scope  of  his  author- 
ity, and  for  tbe  purposes  for  which  the  asso- 
ciations existed.  But  we  do  not  mean  tyy  any- 
thing said  here  to  deny  the  correctness  of  tbe 
doctrine,  expressed  in  many  cases,  that  where 
persons  attempt,  in  good  faith,  to  incorporate 
tbemselyes  into  a  yalid  corporation,  and,  in 
•uch  corporation's  name,  actually  enter  upon 
the  discharge  of  oorporate  functions,  ana  so 
4X>ntinue  for  a  considerable  time,  unchallenged 
Jtfj  the  state,  persons  who  contract  with  such 
4»rporation  cannot  hold  the  stockholders  there- 
4>f  liable  on  such  contract  because  it  transpires 
Chat,  by  some  mistake  or  oyersight,  tbe  corpo 
ration  had  never  become  a  technical  dejure 
-corporation.  On  the  contrary,  we  approve  of 
that  rule. 

It  is  conceded  by  counsel  for  defendants  in 
■error  that  section  12  of  tbe  New  York  Act, 
4X>nstrued  in  the  cases  cited  above,  was  and  is 
penal;  but  it  is  said  that,  as  that  act  made  the 
trustees  of  the  corporation  liable  for  not  pub- 
lishing a  notice  of  the  corporation's  existing 
debts,  a  distinction  exists  between  the  nature 
of  that  act  and  section  186  of  tbe  Nebraska 
Act,  wherein  the  liability  is  made  to  attach  to 
all  Uie  stockholders  of  the  corporation.  We 
liave  reflected  much  upon  this  argument,  and 
.confess  our  inability  to  comprehend  tbe  dis- 
tinction which  counsel  would  draw.  We  have 
t)een  unable,  after  a  patient  search,  to  find  any 
.decided  case  or  any  text- writer  supporting  the 
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counsel's  argument  It  may  be  that  tbe  di- 
rectors of  a  corporation  would  be  liable  for 
fraud  or  deceit  practiced  by  them  in  the  name 
of  the  corporation  upon  another;  and  it  may  be 
that  they  would  be  liable  for  any  damage 
which  another  should  sustain,  in  dealing  witli 
such  corporation,  by  the  failure  of  such  direc- 
tors to  comply  with  the  law  in  force,  govern- 
ing the  corporation.  But.  if  such  liability 
exists,  it  is  not  a  statutory  liability,  but  a  com- 
mon-law liability,  and  in  either  of  the  cases 
supposed  tbe  liability  of  the  directors  would 
be  measured  by  the  damages  sustained.  If 
section  12  of  the  New  York  Act  is  penal,  be- 
cause it  compels  the  directors  to  pay  the  debts 
of  the  corporation  because  they  (its  manag-* 
ing  ofQcers)  did  not  comply  with  the  re- 
quirements of  the  law,  it  would  seem 
that  a  statute  which  makes  all  the  stock- 
holders of  a  corporation  liable  for  the  default 
of  the  corporation's  directors  would  also  be 
penal.  If  the  section  of  the  Nebraska  statute 
under  consideration  is  not  a  penal  one,  we  are 
at  a  loss  to  know  bow  the  legislature  could 
frame  a  penal  statute.  It  cerSdnly  is  not  a 
statute  of  rewards.  True,  tbe  punishment  in- 
flicted is  pecuniary,  but  by  the  provisions  of 
this  statute  a  stockholder  who  owns  $10  of 
stock  in  a  corporation  may,  under  certain  con- 
tingencies, be  compelled  to  pay  a  debt  of  $10,- 
000  that  he  did  not  owe — ^that  be  did  not  con- 
tract,— and  suffer  that  liability  because  of  tbe 
default  of  another.  True  enough,  the  object 
of  tbe  statute  was  to  annually  notify  to  tbe 
world  the  financial  condition  of  the  domestic 
corporations  of  tbe  state,  that  parties  having 
transactions  with  them  might  have  a  basis  up- 
on which  to  do  their  business  safely.  But  this 
is  not  the  only  object  of  the  statute.  It  is  the 
exercise  by  the  state  of  its  police  power.  It  is 
based  upon  principles  of  public  policy,  and  it 
was  intended  as  an  incentive  to  stockholders  of 
corporations  to  see  to  it  that  the  law  of  tbe  state 
was  obeyed,  and,  if  they  neglected  their  duty 
in  that  regard,  to  punish  them  for  such  neg- 
lect We  cannot  recognize  the  argument  that 
persons  were  induced  to  give  the  corporations 
of  tbe  state  credit  because  of  tbe  existence  of 
this  section  186,  for  this  would  be  to  concede 
that  tbe  creditors  parted  with  their  property 
upon  tbe  understanding  that  when  they  did  so 
the  officers  of  the  corporation  would  violate 
the  law  which  it  was  their  duty  to  obejr* 

But,  again,  counsel  for  defendants  in  error 
say  that  tbe  nature  of  tbe  statute  under  con- 
sideration is  no  longer  an  open  question  in  this 
court,  as  we  have  decided  that  the  statute  was 
not  penal,  but  contractual.  In  HcnoeU  Bros, 
v.  BoberUStQ  Neb.  488,  and  again  in  Coy  ^.Jctub, 
80  Neb.  798,10  L.  R.  A.  058,  we  did  so  decide.  A 
somewhat  extensive  re-examination  of  the  sub- 
ject, however,  constrains  us  to  say  that  the  con- 
clusion reached  by  us  in  those  cases  was  wron^, 
and  they  must  be  overruled.  We  did  say,  m 
those  cases,  that  said  section  186  of  the  Ne- 
braska statute  was  contractual  in  its  nature. 
We  were  mistaken.  The  rule  we  announced 
in  those  cases  is  not  supported  by  the  weight 
of  authority,  nor,  indeed,  is  it  supported  by 
any  authonty  that  we  have  been  able  to  find. 
We  conclude,  therefore,  that  said  section  186 
was  a  penal  statute,  and  that  all  rights  of  ac- 
tion which  accrued  thereunder  to  the  creditors 
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of  a  corporation  agaiQtt  the  stockholders  there- 
of, and  which  had  not  been  reduced  to  Judg- 
ment, were  abrogated  by  the  repeal  of  said  sec- 
tion. 

This  suit  was  brought  against  the  Globe 
Publishing  Company  and  the  stockholders 
thereof  lofntly.  Was  the  action  against  the 
stockbofders  prematurely  brought  ?  We  think  it 
was.  Cook  on  Stock  &  Stockholders,  sec.  219, 
thus  lays  down  the  rule:  "Even  when  not  ex- 
pressly provided  by  statute,  it  is  the  rule,  accord- 
ing to  the  weight  of  authority,  that  corporate 
creditors,  before  they  can  proceed  against  the 
shareholders  upon  their  statutory  liability,  musi 
first  exhaust  their  remedy  against  the  corpora- 
tion and  its  assets."  We  have  no  doubt  but 
that  this  is  the  general  rule,  and  the  better 
practice,  especially  In  the  absence  of  a  statute 
which  authorizes  a  different  procedure,  but  we 
are  not  concerned  with  what  the  rule  may  be 
in  other  states  and  courts.  Section  4,  article 
12,  of  the  Constitution,  provides  that:  "In  all 
cases  of  claims  against  corporations  and  Joint 
stock  associations  the  exact  amount  justly  due 
shall  be  first  ascertained,  and  after  the  corpo- 
rate property  shall  have  been  exhausted  the 
original  subscribers  thereof  shall  be  individu- 
ally liable  to  the  extent  of  their  unpaid  sub- 
scription, and  the  liability  for  the  unpaid  sub 
Bcription  shall  follow  the  stock."  The  word 
"ascertained,"  in  this  provision,  we  take  to 
mean  "judicially  ascertained;"  and  to  "Judi- 
cially ascertain"  the  amount  due  from  a  corpo 
ration  to  a  creditor  means  to  have  the  finding 
and  judgment  or  decree  of  a  court  as  to  such 
amount.  Such  an  ascertainment  of  a  debt  due 
from  a  corporation  could  then  be  ascertained, 
and  ascertained  only,  within  the  meaning  of 
this  constitution,  in  a  suit  brought  by  a  credi- 
tor of  a  corporation  against  it;  not  against  the 


stockholders  thereof,  nor  against  the  itock- 
holders  and  corporation  Jointly.    The  expre» 
sion  in  the  constitutional  provision  just  quoted 
above,  "that  after  the  corporate  property  shall 
have  l)cen  exhausted."  means  "exhausted  by 
Judicial  proceedings;"  that  is,  when  execationa 
issued   on   judgments    or    decrees   rendered 
againat  corporations  shall  be  returned  uosatis- 
fied.    This  constitutional  provision  is  the  su- 
preme law  of  the  land,  and  we  are  not  at  lib- 
erty to,  or  desirous  of,  evading  it  or  construing 
it  away.    We  think,  therefore,  that  the  credi- 
tors of  a  cfe  jure  corporation  have  no  right  ot 
action  against  the  stockholders  thereof  until 
they  have  reduced  their  claims  against  the  cor- 
poration to  Judgment,  and  until  an  execation 
issued  upon  such  Judgment  has  been  returned 
wholly  or  in  part  unsatisfied.    It  follows  from 
this  that  a  creditor's  cause  of  action  against  the 
stockholders  of  a  corporation  under  said  sec- 
tion 136  would  not  accrue  until  such  creditor 
had  sued  the  corporation  for  the  corporate  debt, 
obtained  a  judgment  thereon,  and  an  execution 
issued  on  such  Judfrment  had  been  returned, 
at  least  in  part,  unsatisfied.     The  judgment  of 
the  district  court  is  affirmed  as  to  the  Globe 
Publishing  Company  and  reversed  as  to  all 
stockholders  who  pro<iecuted  error,  and  the  ac- 
tion as  to  them  is  dismissed. 
Judgment  accordingly. 

Norral,  GK  </.,  concurs  in  the  judgment 
solely  on  the  ground  last  stated  in  the  above 
opinion. 

Ryan,  0,,  having  been  of  counsel,  took  no 
part  in  the  decision. 

Rehearing  denied. 


OHIO  SUPREME  COURT. 


John  M.  MORGAN,  Plff.  in  Err.. 

V, 

Isaiah  HUDNELL. 

(62  Ohio  St.—) 

*!•  The  owner  of  a  domestic  animal  is 
not  in  general  liable  for  an  injury  oommit- 
ted  by  such  animal  while  In  a  place  where  It  rifirht- 
fuUy  may  be,  unless  It  Is  shown  that  the  animal 
was  vicious  In  the  particular  complained  of,  and 
that  the  owner  had  notice  of  such  vicious  pro- 
pensity. 

8*  But  if  the  animal  breaks  into  the 
close  of  another*  and  there  damafres  the  real 
or  personal  property  of  the  one  in  posseesion,  the 
owner  of  the  treepasslng  animal  Is  liable  without 
reference  to  whether  or  not  such  animal  was  vi- 
cious and  without  reference  to  whether  such  pro- 
pensity was  known  to  the  owner. 

*  Headnotes  by  the  Ck>UBT. 


8.  One  tenant  in  common  of  a  pastore 
field  may  maintain  an  action  afloat  the 
owner  of  a  domestic  animal  which  breaks  Into 
the  field  and  injures  the  lire  stock  of  such  ten- 
ant rightfully  grazing  therein;  and  the  other  ten- 
ants are  not  necessary  parties  to  such  action. 

(April  28,  1805.) 

ERROR  to  the  Circuit  Court  for  Ross  County 
to  review  a  judgment  of  the  Court  of  Com- 
mon Pleas  in  favor  of  plaintiff  in  an  action 
brou|?ht  to  recover  damages  tor  the  killing  of 
plaintiff's  horse  by  one  of  defendant's  horses. 
AJJvrmed. 

Statement  by  Spear,  </..* 

The  action  below  was  for  the  unlawful 
killing  of  Hudnell's  horse  by  a  horse  belong- 
ing to  plaintiff  in  error.  The  evidence  at  the 
trial  tended  to  show  that  Hudnell's  horse 
was  rightfully  in  a  pasture  field  belonging 


NOTB.— The  doctrine  of  the  above  case  to  the  ef- 
fect that  tdenUr  of  the  vicious  character  of  an 
animal  is  unnecessary  to  render  the  owner  liable 
for  Injuries  committed  by  the  animal  when  tres- 
passing, is  fully  supported  by  the  very  few  decls- 
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ions  which  have  been  rendered  upon  the  question. 
They  are  mostly  comprised  in  the  brief  list  cited  in 
the  opinion  of  the  court.  As  to  the  liability  for 
acts  of  such  animals  on  the  owner*s  premises,  se*- 
noU  to  Conway  v.  Grant  (Ga.)  U  L.  B.  A.  UML 


See  also  30  L.  R.  A.  607;  47  L.  R.   A.  -.yhS, 
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to  one  Houaer;  "that  under  a  contract  with 
said  Houser,  plaintiff  bud  the  right  to  keep 
the  horse  in  question  in  Houser's  pasture 
field  on  pasture,  and  that  on  the  night  he 
"was  killed,  the  said  horse  was  in  said  pasture 
field  under  said  contract,  along  with  horses 
belonging  to  other  parties  who  had  like  con- 
tracts, and  who,  as  well  as  the  plaintiff, 
paid  a  certain  price  per  month  for  said  rieht, 
and  plaintiff  offered  other  testimony  tending 
to  prove  that  defendant's  horse  had  broken 
over  the  part  of  said  fence  to  be  kept  up  by  de- 
fendant's wife,  into  the  field  of  said  Houser, 
and  had  while  in  said  field,  attacked  and 
killed  plaintiff *s  horse,  and  testimony  tend- 
ing to  show  that  defendant's  horse  was 
breachy  and  that  he  knew  it,  and  tending  to 
show  that  defendant's  horse  was  vicious  and 
that  he  knew  it,  and  testimony  was  offered 
by  defendant  tending  to  show  to  the  con- 
trarv. " 

The  court  charged  the  Jury  among  other 
Instructions  the  following: 

**  (1.)  If  the  defendant's  horse  was  at  the 
time  trespassing  in  plaintiff's  field,  on  plain- 
tiff's land,  or  on  the  land  of  a  third  party 
where  plaintiff  was  pasturing  his  horse  by 
the  month,  for  a  consideration  paid  by  plain- 
tiff to  such  owner,  and  there  attacked  and 
killed  plaintiff's  horse,  defendant  is  liable 
for  the  injury,  whether  he  knew  or  not  of  the 
▼icious  propensity  of  his  horse. 

**  (2.)  If  the  jury  find  that  the  defendant's 
horse  was  in  pasture  on  his  wife's  premises, 
and  while  there  broke  over  her  part  of  the 
partition  fence,  separating  her  said  lands 
from  the  field  in  which  plaintiff's  horse  was 
being  rij):htfully  pastured  by  him,  then  the 
defendant's  horse  was  unlawfully  in  the 
place  where  the  plaintiff's  horse  was  on  past- 
ure, and  in  such  case,  if  the  jury  find  that 
be  killed  plaintiff's  horse,  the  defendant  is 
liable  to  plaintiff  for  the  injury,  whether  his 
horse  was  in  fact  vicious  or  not,  and  whether 
he  knew  of  such  viciousncss  or  not." 

A  verdict  for  plaintiff  followed  and  judg- 
ment thereon,  to  reverse  which  this  proceed- 
ing in  error  is  brought. 

MMSTi.   Mayo,   Yaple  is  Phillips  for 

plaintiff  in  error. 

Mr,  John  C.  Entrekin  for  defendant  in 
error. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

The  contention  of  the  plaintiff  in  error  is 
that  the  charge  of  the  court  is  wrong,  and 
that  there  should  have  been  no  recovery  in 
favor  of  Hudnell,  because,  (1)  the  owner  of 
domestic  animals  cannot  be  held  liable  for 
injuries  committed  by  them  unless  the  owner 
has  notice  of  their  vicious  propensities,  and 
(2)  the  plaintiff  below,  not  being  in  posses- 
sion of  the  lot  where  his  horse  was  being 
pastured,  could  not  maintain  an  action  of 
trespass.' 

Undoubtedly  it  is  settled  law  that  the 
owner  of  a  domestic  animal  is  not  in  general 
liable  for  an  injury  committed  by  such  ani- 
mal while  in  a  place  where  it  rightfully 
may  be,  unless  it  is  shown  that  the  animal 
was  vicious  in  the  particular  complained  of, 
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and  that  the  owner  had  notice  of  such  vicioua 
propensity. 

But  we  regard  it  as  equally  iiell  settled 
that  if  the  animal  breaks  into  the  close  of 
another,  and  there  damages  the  real  or  per- 
sonal property  of  one  in  possession,  the  owner 
of  the  trespassing  animal  is  liable  without 
reference  to  whether  such  animal  was  vicious- 
and  without  reference  to  whether  such  pro- 
pensity was  known  to  the  owner,  for  the  law 
holds  a  man  answerable  not  only  for  his  own 
trespass  but  for  that  of  his  domestic  animal. 
The  natural  and  well-known  propensity  of 
horses,  as  well  as  other  cattle,  is  to  rove,  and 
the  owner  is  bound  to  confine  them  on  his^ 
own  land;  so  that,  if  they  escape  and  do 
mischief  on  the  land  of  another  under  cir- 
cumstances where  the  other  is  not  at  fault, 
the  owner  ought  to  be  liable.  Bcekwiih  v. 
Shoredike,  4  Burr.  2092;  Angus  v.  Radin,  5> 
N.  J.  L.  815,  8  Am.  Dec.  626;  Dolph  v. 
Ferris,  7  Watts  &  B.  867,  42  Am.  Dec.  246 ; 
3  Bl.  Com.  211. 

The  question,  then,  in  this  case,  is  whether 
or  not  Hudnell  was  in  possession  of  the  past- 
ure field  in  such  sense  as  to  authorize  him  to 
maintain  the  action. 

It  is  the  duty  of  this  court  to  give  such 
construction  to  the  record  as  will  sustain  the 
judgment  of  the  court  below  if  it  can  be  rea- 
sonably done. 

Looking  to  the  bill  of  exceptions  we  find 
that  the  plaintiff  **had  the  right  to  keep  the 
horse  in  question  in  Houser's  pasture-field 
on  pasture,"  and  "paid  a  certain  price  per 
month  for  such  riflrht.**  That  is,  Hudnell, 
the  plaintiff,  was  keeping  the  horse  there; 
Houser,  the  owner  of  the  land,  was  not  keep- 
ing the  horse  there.  It  does  not  appear  that 
he  was  keeping  any  animal  there.  Other 
persons  who  had  like  right  with  plaintiff  had 
their  horses  in  the  same  field  on  pasture.  It 
does  not  appear  that  Houser  reserved  any 
right  to  use  the  field  for  his  own  stock,  nor 
for  the  stock  of  others.  Indeed,  the  circum- 
stances are  consistent  with  the  idea  that 
Houser  had,  for  the  time  these  contracts  re- 
mained in  force,  given  up  the  possession  to 
those  who  had  thus  hired  the  pasture.  In 
this  view  they  were,  then,  the  owners  of  the 
growing  herbage.  The  rule  that  tenants  so- 
m  possession  may  maintain  trespass  against 
even  the  owner  of  the  fee,  seems  to  rest  on 
reason  and  abundant  authority.  Crosby  v. 
Wadswarth,  6  East,  602  ;  Tompkinson  v.  Rus- 
sell,  9  Price,  287;  Clap  v.  Draper,  4  Mass. 
266,  8  Am.  Dec.  215;  1  Addison,  Torts,  371, 
872.  It  would  follow  from  this  that  had 
damage  to  the  herbage  been  the  ground  of 
complaint,  the  tenants  might  have  maintained 
a  joint  action  for  trespass. 

If  the  conclusion  just  stated  is  justified, 
and  we  think  it  is,  the  only  question  remain- 
ing is  as  to  the  right  of  one  ox  several  tenants 
in  possession,  holding  by  separate  contracts, 
to  maintain  an  action  in  trespass,  where  the 
damage  for  which  he  seeks  to  recover  is  to> 
his  own  individual  property  rightfully  in  the 
close,  by  virtue  of  his  rental  contract.  That 
the  damage  is  to  personalty  will  not,  accord- 
ing to  the  authorities,  stand  in  the  way  of 
a  recovery.  True,  such  damage  is  treated  by 
many  authorities  as  an  incident,  and  in  the 
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nature  of  t^ggnmiioa.  But  this  ditttDCtlcm 
•eemi  to  bave  arisen  from  a  desireito  preserve 
the  common Oaw  form  of  action,  and  at  the 
same  time  not  deny  the  injured  party  a 
remedy.  The  old  action  for  trespass  quare 
<iau9umfregit  was  strictly  an  action  for  dam- 
ages to  the  land  following  a  unlawful  entir, 
and  hence  could  not  be  resorted  to  for  the 
purpose  of  a  recovery  for  damages  to  per- 
sonalty only.  But  forms  of  action  not  being 
important  in  this  state,  since  the  adoption  of 
the  code,  we  need  not  be  embarrassed  by  any 
such  distinction.  The  question  in  every  case 
is  not.  What  is  the  proper  form  of  action? 
but,  Has  the  party  a  right  of  action? 

Upon  this  piiase  of  the  inquiry  we  do  not 
find  authorities.  But,  upon  principle,  why 
should  not  one  of  several  tenants  in  common 
have  such  an  action?  Had  be  been  in  ex- 
clusive possession  no  doubt  would  exist. 
Why  should  the  mere  fact  that  others  are  in- 
terested in  the  growing  herbage  bar  a  re- 
covery ?  They  are  not  concerned  in  tiie  special 
damage  suffered  by  plaintiff;  and  holding, 
not  by  virtue  of  a  joint  contract,  but  by 
separate  several  contracts,  are  not  necessary 
or  proper  parties.  It  cannoi  prejudice  the 
defendant  that  others  having  the  same  right 
of  pasture  do  not  join  in  the  action,  for  they 
have  no  concern  with  it.  If  the  claim  were 
for  damage  to  the  herbage,  the  case  would 
be  different,  inasmuch  as  it  mi^ht  be  urged 
that  the  defendant's  entire  Habilitv  should 
be  determined  in  one  action,  and  hence  all 
should  be  parties.  In  Virginia  and  Vermont 
it  is  held  that  even  in  that  case  one  alone 
may  maintain  the  action,  though  it  appears 
that  the  trend  of  authority  is  the  other  wav. 
Probably  Uie  latter  view  would  prevail  in 
this  state.  And  yet,  if  it  were  attempted  to 
recover  in  one  action  for  damages  to  the  real 
estate  suffered  by  all  and  for  damages  to  the 
personalty  of  one  alone»  a  vexed  question  of 
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misjoinder  would  arise,  becmiae  all  die  par- 
ties would  not  be  interested  in  each  gruand 
of  action.  To  hold,  tbereforB,  that  one  tenant 
could  have  no  standing  to  recover  for  dam- 
ages to  his  personalty  save  by  Joining  with 
him  the  other  tenants,  Is  practically  to  refuse 
him  any  relief  whatever.  And  this  would 
in  effect  be  to  say  that  the  law  will  take 
cognizance  of  a  claim  for  damage  to  real 
estate,  though  it  mav  amount  only  to  a  few 
cents,  and  refuse  a  hearing  to  a  claim  for 
destruction  of  personal  property  under  like 
facta  which  may  reach  hundreds  of  dollan. 
It  would  be  to  say  farther  that  a  party  suffer- 
ing injury  to  his  personalty  by  an  animal 
trespassing  upon  premises  of  whi<:h  he  has 
sole  possession  may  be  made  whole,  biic  \l  it 
happiens  tliat  the  possession  is  shared  by 
others  he  is  without  remedy.  Such  a  result 
would  cast  discredit  on  the  power  of  the  law 
to  work  out  justice. 

To  deny  the  right  of  the  injured  party  to 
maintain  action  for  danuige  to  his  separate 
personalty  upon  any  of  the  grounds  referred 
to  would,  we  think,  be  to  interpose  a  techni- 
cality for  the  purpose  of  defeating  justice.  It 
is  the  duty  of  courts,  as  we  understand  it,  to 
override  mere  technicalities  where  they  stand 
in  the  way  of  doing  juatice  between  man  and 
man. 

Stated  in  brief,  the  case  is  this :  The  plain- 
tiff's horse  was  in  a  close  were  the  owner, 
havinff  rightful  enjoyment,  had  a  right  to 
keep  him ;  he  had  a  right  in  the  field ;  the 
defendant's  horse,  by  breaking  the  fence 
which  his  landlord  was  bound  to  maintain, 
became  a  trespasser,  and  while  tiius  unlaw- 
fully invading  the  close  as  a  trespassing 
animal  inflicted  the  damage  to  plaintiff's 
property.  For  such  wrong  we  think  the  law 
should,  and  does,  afford  a  remedy. 

In  this  view  the  charge  of  the  court  was 
right,  and  theJudgmefU  wiil  bi  qfirmed. 
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SHOWING  the  Changes,  Progress,  and  Development  of  the  Law  during  the  Third  Quarter 
of  the  Judicial  Tear  Beginning  with  October  1, 1894.  Classified  as  Follows: 

L  Public,  Official,  akd  Statutobt  MATTSBa 
IL  Contractual  akd  Commebcial  RBLATiona. 
IIL  Corporations  and  Associations. 
IV.  Domestic  Relations. 
V.  Fiduciaries. 

VI.  Torts;  Nuisance;  Neoliqencb;  iNJURisa 
VII.  Property  Rights;  Gifts;  Wills. 
VIII.  Civil  Remedies;  Rules  and  PRiNCiFUBa 
IX.  Criminal  Law  and  Practice. 


L  Public,  Official,  and  Statutory  Mattebs. 


Oomtnon  law. 
That  the  common  law  of  one  of  the  states  in 
this  country  mav  include  the  practice  which 
has  frrown  up  there  and  was  never  known  in 
England,  is  the  doctrine  of  a  Pennsylvania 
case  which  recognizes  the  right  to  give  Judg- 
ment by  default  on  indictment  of  a  corpora- 
tion for  a  misdemeanor.  altbou£:h  no  preced- 
ents were  found  in  criminal  cases.    (Pa.)  281. 

OurcUive  statute. 
Invalid  county  warrants  are  held  to  be  made 
ralid  by  a  subsequent  statute  so  as  to  defeat  a 
plea  of  ultra  tire$.    (N.  Dak.)  096. 

Plumhert. 
The  constitutionality  of  a  statute  making  it 
onlawful  to  do  business  as  an  employing  or 
master  plumber  without  examination  and  cer- 
tificate of  competency,  and  compliance  with 
regulations  of  the  board  of  inspectors  as  well 
as  the  board  of  health,  is  sustained  as  an  exer- 
cise of  police  power.    (N.  Y.)  718. 

Tenement  house, 
A  statute  compelling  owners  of  tenement 
houses  on  order  of  the  board  of  health  to  pro- 
vide water  on  every  floor  is  sustained  as  con- 
stitutional.   (N.  Y.)  710. 

Privileges  cf  eitieen. 

The  constitutional  privileges  and  immunities 
of  a  citizen  of  Indian  blood  are  held  not  to  be 
infringed  by  a  statute  prohibiting  the  9ale  or 
giving  of  intoxicating  liquors  to  any  Indian. 
<Cal.)  158. 

Garbage  monopoly. 

Restricting  the  business  of  scavengers  to 
dean  cess-pools,  privy  vaults,  and  remove  gar- 
bs^, bv  making  it  unlawful  for  any  except 
licensed  appointees  of  the  mayor  to  do  such 
business,  is  held  to  be  an  unconstitutional  at- 
tempt to  create  a  monopoly.    (Ean.)  646. 

A  municipal  contract  giving  the  exclusive 
right  to  the  removal  of  garbage  is  upheld 

3 gainst  a  claim  that  it  violates  the  constitu- 
onal  provision  against  local  or  special  laws 
granting  an  exclusive  orivilege  or  franchise. 
<Neb.)  640. 
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Vested  defense. 
The  rifi^ht  to  a  complete  defense  under  the 
statute  of  limitations  is  held  to  be  one  of  the 
rights  protected  by  the  constitution  against 
subsequent  change  of  law.    (Ey.)  560. 

Cattle  guards, 
A  statute  requiring  railroads  to  build  cattle- 
guards  on  demand  of  adjacent  land  owners  is 
held  constitutional.    (Ala.)  268. 

Use  qf  public  money. 

The  use  of  the  money  of  a  dty  or  countv  to 
pay  the  expense  of  treatment  and  cure  ot  an 
impecunious  habitual  drunkard  is  upheld  un- 
der a  Maryland  statute.    (Md.)  646. 

The  rule  that  taxes  can  be  levied  only  for 
public  purposes  is  enforced  In  a  Maryland  case 
where  a  statute  authorized  a  county  to  issue 
bonds  in  aid  of  a  railroad  company  which  was 
in  the  hands  of  a  receiver,  with  a  provision  for 
flrst  payment  from  the  proceeds  of  claims  due 
to  residents  of  that  county.    (Md.)  73. 

Taxes, 

Real  estate  mortgages  owned  bv  a  nonresi- 
dent are  held  not  to  be  "property  in  the  state" 
for  purposes  of  taxation,  in  Uie  absence  of  any 
express  provision  of  statute  for  taxing. 
(Mont.)  797. 

The  Pennsylvania  limited  partnership  is  held 
in  New  Jersey  to  be  a  corporation  for  the  pur- 
pose of  taxation.    (N.  J.)  684. 

Interstate  eommeree. 

A  tax  on  a  foreign  pipeline  company  by 
way  of  license,  being  baaed  on  ffross  receipts 
for  transportation  in  the  state,  which  is  taken 
to  be  such  proportion  of  its  gross  receipts  from 
the  whole  line  as  the  length  of  that  part  in  the 
state  bears  to  the  length  of  the  whole  line,  is 
held  not  to  be  an  unconstitutional  burden  on 
commerce.    (N.  J.)  684 

There  are  several  interesting  questions  as  to 
interstate  traffic  in  intoxicating  liquors  in  an 
Iowa  case,  arisine  before  the  WilK>n  Bill  was 
passed,  which  holds,  among  other  things,  that 
the  protection  of  the  original  package  is  not 
lost  by  taking  a  small  quantity  therefrom  as  a 
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test  for  the  purpose  of  ezercisiDg  an  option  as 
to  reJectiDg  the  purcbase.    (Iowa)  219. 

A  daim  that  a  telegram  was  interstate  com- 
meroe  although  sent  between  points  in  the 
same  state  where  the  telegraph  company  at 
an  intermediate  pointin  another  state  delivered 
it  to  another  company  on  the  ground  that  its 
own  Hoe  was  occupied  with  other  business,  is 
denied.    (N.  G.)  8&. 

Lieenae  of  towhoaU, 
A   state   restriction  on  commerce  is  con- 
demned in  case  of  an  attempted  license  tax  for 
the  operation  of  tow-boats  between  diflferent 
states  on  navigable  waters.    (La.)  414. 

Fuiheries. 
Absolate  prohibition  of  the  takioe  of  fish 
otherwise  than  by  hook  and  line,  with  certain 
specified  ezceptioos,  is  held  within  the  police 
power.    (Miuu.)  76. 

Voier9. 
A  Maryland  case  denies  the  necessity  of  any 
particular  place  as  a  home  to  entitle  a  person 
to  vote,  where  he  resides  within  the  limits  of 
the  state  and  district,  in  the  sense  of  having  no 
other  home.    (Md.)  880. 

The  use  of  a  paster  coverinfir  the  whole  right- 
hand  column  01  an  oflQcial  ballot  is  held  illegal 
under  a  statute  which  provides  no  mode  for 
voting  for  persons  not  named  on  the  official 
ballot  except  by  inserting  their  names  in  blank 
spaces  provided  in  that  column.    (Pa.)  284. 

Navy  yard. 
The  manufacture  of  cannon  in  a  navy  yard 
of  the  United  States,  although  a  patent  may  be 
infringed  thereby,  will  not  be  restrained  even 
when  the  United  States  is  not  made  a  party, 
since  the  work  of  the  government  would  there- 
by be  embarrassed.    {C.  C.  App.  4th  G.)  67. 

Court  records. 
The  right  to  obtain  a  copy  of  the  proceed- 
ings in  a  divorce  suit  for  publication  is  denied 
in  Rhode  Island,  in  the  absence  of  any  stat- 
utory provision  on  the  subject.    (K.  I.)82. 

Municipal  corporations. 

The  power  of  the  legislature  over  municipal 
corporations  is  sustained  to  the  extent  of  up- 
holding a  statute  for  the  annexation  of  other 
municipalities  to  cities  without  consent  of  the 
authorities  or  inhabitants  of  such  municipali- 
ties.   (Ohio)  737. 

Non-contiguous  territory  is  held  beyond  the 
power  of  the  legislature  to  annex  to  a  city. 
(Golo.)  761. 

The  attempt  of  a  city  to  evade  a  statutory 
requirement  for  letting  municipal  contracts  to 
the  lowest  bidder  by  acting  through  a  water 
board  is  held  ineffectual.    (Pa.)  802. 

The  question  whether  or  not  a  contract  to 
pay  an  annual  sum  for  the  use  of  water  for  a 
term  of  years  constitutes  a  debt  for  the  whole 
amount  that  nm,v  ultimately  become  due  with- 
in the  meaning  of  a  restriction  on  city  indebt- 
edness is  decided  in  the  negative  in  a  Missouri 
case.    (Mo.)  769. 

A  case  which  is  likely  to  be  an  important 
precedent  is  decided  by  the  circuit  coiirt  of  ap- 

Eeals  in  respect  to  the  purchase  of  waterwciks 
y  a  city  on  the  expiration  of  a  franchise  under 
a  statute  providing  therefor.  The  "fair  and 
equitable  value"  to  be  paid  is  held  to  include 
not  merely  the  costs  of  reproducing  the  plant 
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but  also  the  value  of  the  existing  conoectiou* 
with  buildings;  and  the  value  of  the  connec* 
tions  is  not  merely  the  cost  of  making  tbem» 
but  includes  something  for  the  efitort  and  in- 
ducements required  to  obtain  the  consent  of 
property  owners.    (G.  G.  App.  8th  G.)  827. 

Streets  and  roads. 

The  control  of  streets  by  municipal  author- 
ities is  held  to  include  the  power  to  prohibit 
by  ordinance  the  beating  of  any  drum  in  a 
stlbeet  without  special  permission  from  the 
president  of  the  board  of  trustees.    (Gal.)  529. 

The  right  of  a  gas  company  to  take  up  and 
repair  its  pipes  laid  in  streets  acquired  by  ac- 
cepting an  ordinance,  is  held  to  be  protected 
against  a  subsequent  ordinance  prohibiting 
any  street  to  be  cut  or  dog  without  consent  of 
the  aldermen  and  common  council.    (Ind.)  614. 

A  grant  of  permission  for  the  use  of  a  pub- 
lic road  for  a  street  railway  nominally  made  to  a 
conopany  not  yet  having  legal  existence  is  held 
ineffective  on  its  subsequent  incorporation  aa 
against  a  company  previously  chartered  bnt 
obtaining  a  later  grant  of  permission  to  use  the 
road,  the  statute  allowing  not  more  than  one 
franchise  on  the  same  highway.    (Pa.)  883. 

The  power  of  a  city  to  vacate  a  atrip  upon 
each  side  of  a  street  to  make  it  narrower  is  sus- 
tained where  this  was  done  in  the  interest  of 
the  public  and  not  of  private  owners.  (HI. )  580. 

Eminent  domain. 

Denying  that  an  ordinance  selecting  the  site 
of  a  courthouse  and  authorizing  conriemna- 
tion  of  property  thereon  in  case  of  failure  to 
agree  with  the  owners,  constitu'es  the  begin- 
ning of  condemnation  proceedings,  it  is  held 
that  this,  with  mere  delay  in  acquiring  prop- 
erty, gives  no  right  of  action  for  damages. 
(Md.)648. 

Additional  servitude. 

An  electric  railway  over  a  country  road  he> 
tween  distant  places  is  held  to  constitute  an  ad- 
ditional servitude  requiring  the  consent  of  the 
owner  of  the  land  notwithstanding  consent  of 
the  town  authorities.    (Pa.)  7()6. 

The  question  of  injury  to  abutting  owners 
by  a  structure  in  a  street  is  presented  in  a  Vir- 
ginia case,  which  holds  that  an  elevated  ap- 
proach to  a  bridge  over  railroad  tracks  is  not 
an  additional  burden  and  gives  no  right  to 
damaces  where  access  to  his  premises  can  still 
be  had.    (Va.)  551. 

Control  of  hackmen. 
The  effect  of  an  oruinance  excluding  hack- 
men  from  depots  at  train  time  is  held  not  to  be 
limited  by  a  prior  contract  between  the  railroad 
company  and  a  hack  man  giving  him  the  ex- 
clusive right  to  enter  the  depot  for  soliciting 
passengers,  whatever  may  be  the  rule  as  to  the 
validity  of  his  contract.    (Ala.)  436. 

Public  improvements. 

A  South  Carolina  case  denies  the  constita- 
tionality  in  that  state  of  assessments  on  abut- 
ting owners  for  the  cost  of  highway  improve- 
ments, except  those  for  sidewalks  and  sewers, 
which  are  upheld  because  recognized  prior  ta 
the  adoption  of  the  constitution.    (8.  O.)  284. 

Lots  on  one  side  of  a  street  are  held  to  abui 
on  the  improvement  made  by  widening  the 
street  on  the  other  side.    (Ohio)  588. 

Judgment, 

Judgment  against  a  city  in  an  action  agalnn^ 
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a  railway  company  is  beld  to  bar  proceedings 
on  the  same  cause  by  quo  warranto  in  the  name 
of  the  attorney -general.    (Mich.)  211. 

An  order  in  a  divorce  suit  for  the  execution 
of  a  mortgage  on  land  in  another  state  to  se- 
cure 1  be  payment  of  alimony  will  not  be  en- 
forced iu  equity  by  the  courts  of  the  state 
where  the  land  lies,  because  the  action  was  in 
jtermnam  and  the  decree  can  be  enforced  only 
by  the  court  that  made  it.    (N.  J.)  218. 

Judicial  sale. 
The  ri^ht  of  a  purchaser  at  a  sale  for  a 
special  assessment  or  tax  to  recover  back  his 
mnney  on  failure  of  title  is  denied  on  an  exten- 
sive review  of  the  authorities.    (Neb.)  121. 

Execution, 
Due  process  of  law  in  the  enforcement  of 
tbe  liabilitv  of  members  of  a  limited  partner- 
ship is  held  to  exist  in  an  execution  against 
tbem  for  unpaid  subscriptions,  after  execution 
against  the  association  returned  unsatisfied, 
where  they  have  a  right  to  Judicial  investiga- 
tion of  the  amount  unpaid.    (Mich.)  677. 

Mandamui. 
The  secretary  of  state  is  held  subject  to  a 
writ  of  mandamus  to  compel  him  to  affix  the 
great  seal  to  a  commission  issued  by  the  gov- 
ernor on  the  ground  that  such  act  is  merely 
ministerial    (Wyo.)  45. 

Offlcefs  liability. 
A  mayor's  honest  attempt  in  good  faith  to 


enforce  an  ordinance  not  yet  Judicially  de- 
clared invalid  is  held  not  to  be  at  the  peril  of 
an  action  for  malicious  prosecution.  (Tenn.) 
660. 

The  question  whether  or  not  a  justice  of  the 
peace  is  liable  for  judicial  acts  in  excess  of 
lurisdiction  is  decided  in  his  favor  with  a  dec- 
laration that  it  is  unreasonable  and  unjust  to 
hold  him  liable  and  hold  superior  court  judges 
exempt  from  such  liability.    (Iowa)  92. 

Board, 
The  claim  that  the  disqualification  of  two 
members  prevents  any  lawful  organization  of 
a  board  of  fifteen  freeholders  elected  under 
the  California  constitution  to  prepare  a  city 
charter,  is  denied  in  accordance  with  the  rule 
that  a  majority  may  organize  where  a  majority 
may  act  after  organization.    (Cal.)  203. 

Ayes  and  noes. 
Tbe  provision  for  recording  the  ayes  and 
noes  on  a  motion  to  employ  a  teacher  is  held 
mandatory  and  failure  to  comply  therewith 
fatal  to  an  election  of  a  teacher  although  it  was 
by  unanimous  vote.    (Obio)  77.       ' 

Schools. 
While  a  committee  empowered  to  hire  and 
discharge  teachers  is  held  incompetent  to 
engage  as  teacher  himself,  where  he  did  so 
without  objection,  and  the  district  had  the 
benefit  of  his  services  as  a  basis  for  drawing 
public  money,  it  was  held  liable  to  pay  for  the 
services.    (Yt.)  588. 


n.  Contractual  and  Comhercial  Relatioito. 


As  to  interstate  commerce,  see  supra,  1. 

A  bailee  for  hire  is  held  not  liable  for  de- 
struction of  the  property  without  his  fault. 
(Iowa)  738. 

Deed. 

A  condition  is  held  not  to  be  created  by  an 
habendum  clause  stating  that  laod  is  to  be 
kept  as  a  public  highway,  where  tbe  granting 
clause  absolutely  conveys  a  portion  of  a  larger 
tract  acquired  for  public  use  and  which  was 
immediately  devotea  to  use  as  a  public  square. 
(Md.)  343. 

Carrier's  contract. 
A  new  application  of  the  general  doctrine 
denying  carriers  the  right  to  contract  against 
thefr  own  negligence  is  found  in  a  decision 
denying  effect  as  to  negligence  of  a  condition 
that  the  shipper  shall  insure  his  goods  for  the 
carrier's  benefit,  which  he  fails  to  do.  (Pa.) 
22a 

Telegraph. 
The  dissimilarity  of  conditions  justifying 
difference  in  telegraph  rates  is  held  to  exist  in 
case  of  a  morning  and  evening  paper  receiving 
exactlv  the  same  report  at  the  same  time,  but 
one  of  which  required  the  report  earlier  than 
the  other  to  the  hindrance  of  other  business. 
(Neb )  622. 

Surety, 
The  refusal  to  resort  to  security  held  which 
is  ample  is  held  not  a  defense  to  a  surety  where 
no  prejudice  to  him  is  shown.    (N.  Dak.)  257. 

Composition  with  creditors. 
The  effect  on  a  composition  with  creditors 
of  a  secret  agreement  for  a  preference  is  dis- 
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cussed,  with  a  review  of  English  and  Ameri* 
can  authorities,  in  a  New  York  case  which 
denies  that  the  whole  composition  is  thereby 
made  void.    (K.  T.)  88. 

Payment  in  gold. 
An  agreement  to  give  notes  and  mortgage  in 
the  usual  form  of  a  broker  procuring  a  loan  is 
held  not  to  bind  the  borrower  to  a  provision 
for  payment  in  gold  according  to  tbe  usual 
custom  of  the  broker.    (Ul.)  822. 

8aU. 

The  question  of  acceptance  of  property 
purchased  by  using  it  after  opportunity  to  in- 
spect it,  is  held  to  depend  on  the  existence  of 
a  warranty,  and  a  provision  that  it  shall  an- 
swer to  certain  specifications  does  not  consti- 
tute an  implied  warrantv.    (Mich.)  96. 

A  so-called  renting  ox  articles  to  be  paid  In 
installments  is  beld  to  constitute  a  sale  and 
not  a  lease  and  tbe  person  traveling  from  place 
to  place  makincr  such  contracts  is  held  to  be  a 
peddler.    (Pa.)  888. 

Bills  and  notes. 

The  usury  law  is  held  to  apply  to  a  promis- 
sory note  for  tbe  purchase  price  of  real  estate. 
(S.  C.)569. 

The  claim  of  usury  in  a  note  was  rejected 
where  the  agreement  for  interest  was  merely  a 
form  of  expressing  the  difference  between  the 
rash  and  the  credit  price  on  a  sale  of  property. 
In  the  same  case  it  is  held  that  tbe  payment  of 
a  principal  debt  pending  suit  on  a  note  beld  as 
collateral  subjects  tbe  note  to  all  defenses 
which  existed  against  the  pledgeor  although  the 
suit  need  not  be  dismisBed .    (Tenn.)  565. 
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The  oeffotiabilitj  of  a  draft  payable  "with 
ezcbaDge  la  denied  in  a  case  which  reviews 
the  connict  of  decisions  on  the  subject  (Iowa) 
222. 

For  transferring  a  note  in  order  to  impose  a 
liability  on  a  prior  indorser  in  favor  of  a  bona 
fide  holder  for  the  ultimate  beoeflt  of  the  trans- 
ferrer, who  iLncw  of  the  infirmity  of  the  in- 
dorsement, the  latter  was  held  liable  to  the  in- 
dorser for  the  damages.    (Tenn.)  519. 

The  rights  of  ansignees  of  diflferent  notes  in 
a  series,  all  of  which  are  secured  by  mortgage 
or  vendor's  If  en,  are  considered,  where  an  ex- 
press assignment  of  the  security  to  a  portion 
of  the  notes  in  preference  to  the  others  had 
been  made,  and  this  is  held  to  give  them  a 
preference.    (Tenn.)  668. 

Checks. 

The  dotv  of  a  depositor  in  respect  to  discov- 
ering the  forgery  of  checks  and  giving  notice 
thereof  to  the  bank  is  discussed  in  a  case  which 
declares  it  his  duty  to  examine  returned  vouch- 
ers and  report  forgeries,  and  that  if  he  intrusts 
this  duty  to  a  dark  he  takes  the  risk  of  the 
honesty  of  the  clerk.    (Ala.)  426. 

Against  strong  dissent  the  Minnesota  su- 
preme court  follows  the  general  doctrine  that 
a  drawee  of  a  forged  check  after  payment  to 
a  bona  fide  holder  cannot  recover  back  the 
amount.  (Minn.)  685. 

Sending  a  bank  check  directly  to  the  drawee 
for  payoient  is  held  to  be  ne^igence  on  the 
part  of  the  collecting  bank.    (£[an.)  248. 

The  necessity  of  diligence  in  collecting  a 
substituted  check  taken  by  one  who  held  a 
check  for  collection  does  not  make  the  bolder 
liable  to  the  drawer  of  the  original  check  be 
cause  of  delay  in  presenting  the  new  check  if 
both  checks  were  worthless  and  no  amount  of 
diligence  could  have  obtained  payment.  '  (Md.) 
882. 

Insurance, 

A  contract  of  insurance  made  by  mail  with 


a  foreign  corporation  Is  held  to  be  made  at  thm 
place  where  the  policy  was  executed  sod 
mailed.    (Wis.)  862. 

But  a  contract  of  Insurance  made  by  mail 
with  a  foreign  company  was  not  upheM  for 
the  purpose  of  collecting  an  asseasmenty  where 
the  company  was  prohibited  from  doing  boai- 
ness  in  the  state  directly  or  indirectly.  (Wis.) 
556. 

The  provision  in  a  policy  that  no  penon 
"unless  authorized  in  writing**  shall  be  deemed 
the  agent  of  the  inaurer  is  held  insufllcieDt  to 
prevent  the  company  from  being  boaod  to 
recognize  as  its  agent  a  person  whom  it  senda 
out  to  solicit  business.    (Wash  )  66. 

The  mortgagee  dause  providing  that  the  in- 
terest of  the  mortgagee  shall  not  m  invalidated 
by  any  act  or  neglect  of  the  mortgagor*  etc, 
is  held  to  make  a  new  and  separate  contract 
with  the  mortgagee,  which  is  not  affected  hj 
false  statements  of  the  mortgagor  not  known 
to  the  mortgagee,  whereby  the  insurance  never 
became  valid  as  to  the  mortgagor.  (C.  C.  App. 
8th  G.)  614. 

But  such  a  clause  is  held  not  to  relieve  the 
mortgagee  from  the  necessity  of  proof  of  loss 
by  one  of  them  within  the  specified  time.  (Qa. ) 
844. 

Technical  warranties  as  well  aa  representa- 
tions are  held  to  be  included  in  the  misrepre- 
sentations mentioned  in  the  Massachusetts 
statute  restricting  the  effect  to  those  intended 
to  deceive,  or  material  to  the  risk.  (Maa8.)398. 

A  wound  causing  tetanus  is  held  the  pro^- 
mate  cause  of  death,  where  a  person  in  tlie 
consequent  delerium  and  agony  cut  his  throaL 
(0.  C.  App.  8th  0.)  620. 

The  period  of  one  year  for  bringing  actioii 
on  a  life  and  accident  policy  is  held  to  begin 
at  the  date  of  the  injury  and  death  and  not  at 
the  time  when  cause  of  action  on  the  policj 
accruea.    (Wyo.)  48. 


m.   CORPOBATIOH8  ASD  AfiBOCIATIONB. 


An  interesting  point  of  corporation  law  is 
dedded  in  a  Massachusetts  case  holding  that 
an  agreement  permitting  a  corporation  to  take 
the  shares  of  any  subscriber  in  case  of  any 
transfer  at  its  election  and  at  a  value  appraised 
by  the  directors  is  not  invalid  and  may  be 
specifically  enforced.    (Moss.)  27t. 

The  rights  of  the  holders  of  preferred  stock 
are  involved  in  a  case  which  holds  that  such 
stockholders  are  not  creditors,  and  that  until  a 
dividend  is  declared,  although  there  are  net 

f)rofits  available  for  that  purpose,  an  action  at 
aw  cannot  be  maintained  against  the  corpora- 
tion, and  that  equity  will  not  compel  the  divi- 
dend unless  the  withholding  of  it  is  plainly  in 
disregard  of  the  rights  of  such  stockholders. 
(Mass.)  186. 

The  forfeiture  of  sharea  in  an  unincorporated 
Joint  stock  company  is  held  to  depend  for  its 
validity  on  a  strict  compliance  with  the  condi- 
tions provided,  and  publication  of  notice  in 
Philadelphia  only,  when  the  articles  provide 
for  publication  in  Detroit  also,  is  fatal.  (Pa.) 
805. 

The  effect  of  forfdture  of  stock  on  liability 
of  stockholders  is  involved  in  case  of  a  foreign 
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corporation,  and  it  is  held  that  the  articles  of 
association  substantially  repeating  the  provis- 
ion of  a  statute  which  it  had  refused  to  adopt 
could  not  give  the  right  to  enforce  a  liability 
for  a  deficiency  after  forfeiture.    (III.)  818. 

The  statutory  liability  of  atockholdera  for 
failure  to  publish  notice  of  corporate  debta  is 
held,  overruling  prior  decisions,  to  be  penal, 
and  therefore  unen  forcible  in  a  suit  which  wss 
pending  when  the  statute  was  repealed.  (Neb.) 
854. 

Minority  atockholdera  on  successfully  main- 
taining a  suit  to  preserve  the  property  of  the 
corporation  are  held  entitled  to  have  the  cor- 
poration pay  their  necessary  expenses,  indud- 
ing  reasonable  attorney's  fees.    (Tenn.)  9d. 

The  power  of  the  secretary  of  a  loan  associ- 
ation to  indorse  a  check  ia  implied  In  bia  power 
to  collect  it.    (Mo.)  401. 

The  mere  insolvency  of  a  corporation  known 
to  a  creditor  is  held  not  to  (wedude  n  valid  at- 
tachment.   (Wis.)  857. 

The  continued  existence  of  a  corporation  for 
the  purpose  of  being  sued  is  denied  where  by 
Judidal  sales  It  had  been  devested  of  Its  prop- 
erty and  f ranchiaea  for  the  operation  of  a  rail- 
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road  whicb  it  was  organised  to  run,  and  a  new 
company  had  acquired  and  operated  the  road 
for  many  years.    (Wis.)  869. 

A  corporation  is  held  to .  be  in  itself  an  ille- 
gal oombination  where  its  purpose  is  to  con- 
trol tbe  price  of  food  products.    (lU.)  298. 

Foreign  corporation. 
Tbe  taking  of  a  single  mortgage  for  a  past- 
due  debt  is  held  not  to  be  the  doing  of  busi- 
ness  by  a  foreign  corporation.    (Ark.)  595. 

Beeeiver, 

An  unusual  case  of  the  appointment  of  a 
receiver  of  a  corporation  is  that  where  the 
winding  up  of  the  company  \b  not  asked,  but 
where  charges  of  fraud  on  the  part  of  the  ma- 
lority  stockholders  and  managers  are  being 
inTestigated  in  a  suit  by  the  minority  stock- 
holders.   (Mont.)  892. 

The  receiver  of  the  property  of  a  foreign 
corporation  is  held  to  have  no  title  to  debts 
due  from  nonresidents  of  the  state  as  these 
were  payable  at  the  domicil  of  the  company. 
(111.)  m. 

Partnership, 

Another  of  the  cases  in  which  a  partner- 
ship is  held  to  exist  notwithstanding  the  agree- 
ment is  called  something  else,  is  a  case  in 
which  a  so-called  lease  is  held  to  create  a  com- 
munity of  interest  in  the  capital,  or  a  part  of 
it,  as  well  as  in  the  profits.    (Fla.)  126. 

See  supra,  1.,  for  taxation  and  levy  of  execu- 
tion in  case  of  limited  partnership. 

See  t'/i/^a,  YII^  for  partnership  real  estate. 


IV.  Domettie  relations, 

A  claim  that  a  wife  was  liable  foi  the  in- 
juries of  a  domestic  who  fell  from  a  ladder 
while  obeying  her  orders  in  trying  to  get  into 
a  pigeon  loft  for  pigeons,  is  rejectea  on  the 
eround  that  she  was  acting  simply  as  an  agent 
for  her  husband.    (Mo.)  £tl. 

Following  what  is  coming  to  be  a  clear  ma- 
jority of  the  decisions,  the  Nebraska  court 
sustains  an  action  by  a  wife  against  those  who 
have  caused  her  abandonment  by  her  husband, 
on  the  ground  that  he  is  her  property.  (Neb.) 
129. 

An  action  in  the  nature  of  crlm.  con.  by  a 
married  woman  against  another  woman  is  held 
unsustainable  in  Minnesota,  without  deciding 
as  to  the  right  of  action  for  enticing  away  a 
husband.    (Mmn.)  686. 

The  question  of  public  policy  is  raised  in 
respect  to  a  contract  for  a  money  consideration 
by  which  a  mother  agrees  to  allow  her  child 
to  live  with  his  grandfather  until  of  age.  But 
the  claim  that  this  was  a  mere  sale  of  the  child 
is  denied  and  the  contract  upheld  as  for  the 
benefit  of  the  child.    (Pa.)  56. 

V.   Fiduciaries. 

A  ludgment  against  an  administrator  is  held 
to  have  no  binding  force  or  effect  against  an- 
other administrator  of  the  same  estate  in  an- 
other state.    (Mont.)  191. 

A  donation  to  aid  the  building  of  a  hotel 
near  trust  property  is  sustained  in  a  case  where 
comprehensive  powers  were  given  to  tbe  trus- 
tees under  a  will,  and  the  gift  was  for  the 
benefit  of  the  trust  estate.    (Mo.)  658. 


YI.  ToBTS;  Nuisamcb;  Nboligio^cb;  Injubibs. 


A  Louisiana  case  sustains  the  broad  doctrine 
that  malicious  injury  to  the  rights  of  anotlier 
is  an  actionable  wrong.  The  case  was  one 
where  employ^  were  compelled  to  withhold 
patronage  from  a  dealer.    (La.)  416. 

Arreet  cf  passenger, 
A  question,  on  which  decisions  are  not  in 
harmony,  as  to  a  carrier's  liability  for  the  act 
of  an  agent  in  causing  the  arrest  of  a  passen- 

ger  is  presented  in  a  Maryland  case,  which 
olds  that  there  is  no  implied  authority  of  a 
superintendent  of  a  street  railway  company  to 
cause  such  an  arrest  for  giving  oounteneit 
money  to  pay  fare.    (Md.)  68. 

Nuisance, 
The  liability  for  continuing  a  nuisance  on 
the  part  of  one  who  did  not  create  it  is  held, 
following  a  long  line  of  authorities,  to  be  con- 
ditioned on  prior  request  and  notice  from  the 
person  injured.    (C.  C.  App.  8d  G.)  181. 

Vicious  animals. 
The  doctrine  of  scienter  in  respect  to  vicious 
animals  is  denied  application  to  injuries  com- 
mitted by  a  vicious  animal  while  trespassing. 
(Ohio)  m. 

Dangerous  premises. 

Liability  for  dangerous  premises  attractive 
to  children  is  enforced  in  case  of  a  dangerous 
pit  filled  by  water  on  vacant  lots  owned  by  a 
dty.    (111.)  296. 

Disapproving  the  doctrine  of  a  number  of 
eases  respecting  turntables,  the  New  York 
court  of  appeals  denies  that  they  are  such  dan- 
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gerous  and  enticing  machines  that  a  railroad 
company  must  use  active  vigilance  to  keep 
children  from  playing  with  them.  (N.  Y.) 
724 

Following  the  Indiana  decision  in  22  L.  R. 
A.  198.  it  is  again  held  in  Rhode  Island  that 
the  owner  of  a  building  is  not  liable  for  its  con- 
dition to  firemen  who  enter  by  license  of  kw. 
(R.  L)  512. 

EteeMeity, 

One  of  the  most  important  cases  yet  decided 
respecting  tbe  conflict  of  telephone  and  street 
railway  companies  as  to  the  use  of  electricity 
is  a  Tennessee  case  which  decides  among  other 
things  that  an  electric  street- car  company 
which  so  charges  the  earth  for  half  a  mile  on 
each  side  of  its  line  as  to  destroy  the  use  of  the 
ground  circuit  of  a  telephone  company  must 
pay  the  expense  of  substituting  return  wires 
for  the  telephone  plant.    (Tenn.)  286. 

The  liability  of  a  trolley  railway  company 
for  injury  to  a  person  from  contact  with  a 
broken  telephone  wire  lyin^  across  tbe  trolley 
wire  where  no  guard  wires  intervene,  is  held  a 
question  for  the  Jury  and  to  depend  on  the 
question  of  negligence  and  proximate  cause. 
(Wis.)  865. 

Shipping  oil. 
The  burning  of  a  mill  by  oil  escaping  from 
a  tank  car  into  the  furnace  room  of  the  mill  is 
held  not  to  result  from  negligence  of  the  ship- 
per in  failing  to  have  a  valve  in  tbe  tank  out- 
let as  tbe  proximate  cause,  and  tbe  oil  is  not 
regarded  as  a  dangerous  agency  within  the  rule 
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that  it  must  be  so  guarded  that  oo  one  can  be 
Injured  by  it.    (G.  0.  App.  7th  G.)  588. 

Ir^ury  to  pasunger. 
Riding  OD  a  freight  train  by  permission  of 
the  coDductor,  knowing  it  to  be  against  the 
rules  of  the  load,  is  held  to  prevent  recovery 
for  an  accident.    (Tenn.)  549. 

Injury  to  seitant. 
The  law  as  to  providing  a  safe  place  for 
workmen  is  held  not  to  apply  to  a  scaffold 
built  by  carpenters  employed  b^  a  shipbuilder, 
whose  negli^nce  causes  the  injury  of  other 
workmen  usmg  the  scaffold.    (Mich.)  206. 

Negligence  of  phyncian. 

The  liability  of  a  corporation  which  gratui- 
tously furQi»hes  the  services  of  a  physician  to 
employes  is  again  held  not  to  extend  to  liabil- 
ity for  tortious  or  negligent  acts  of  the  physi- 
cian, at  least  if  due  care  in  bis  selection  was 
exercised.    (Ind.)  840. 

Negligence  of  physicians  in  a  hospital  gra- 
tuitously maintained  for  employes  is  held  to 
create  no  liability  on  the  part  of  the  employer. 
(Iowa)  296. 

Acta  of  itrzant. 

The  liability  of  the  master  for  prohibited 
acta  by  an  employe  is  denied  in  case  of  a  child 
injured  while  riding  on  a  hand-car  contrary  to 
the  rule  of  the  company.     (Ark.)  190. 

The  scope  of  employment  of  a  servant  lead- 
ing a  colt  to  his  stall  is  held  not  to  include  an 
Invitation  to  a  boy  to  ride  it.    (N.  H.)  178. 

Deviation  of  a  servant  driving  a  team  from 
his  direct  course  oo  an  errand  of  his  own  is 
held  insufficient  to  relieve  the  master  from  lia- 
bility for  his  negligence  in  driving  the  team. 
(Conn.)  161. 

The  wanton  and  malicious  conduct  of  an  en- 
gineer and  fireman  in  blowing  the  whistle  of  a 
railroad  locomotive  to  frighten  a  horse  is  held 
to  be  within  the  scope  of  their  employment  so 
as  to  make  the  employer  liable.  (G.  G.  App. 
6lh  G.)  179. 


Negligence  of  contractor. 
One  of  the  exceptions  to  the  role  that  m  per 
son  is  not  liable  for  the  acts  of  an  IndepeodeDt 
contractor  is  furnished  in  a  case  that  holda 
persons  having  a  franchise  to  lay  pipes  In  a 
street  liable  for  the  negligence  of  an  independ- 
ent contractor  in  doing  the  work,  where  in- 
jury to  a  traveler  results.    (Gal.)  590. 

Diicltarge  of  icater. 
Bringing  water  in  large  quantities  to  a  brew- 
ery and  then  discharging  it  on  the  surface  of 
the  ground  to  the  injury  of  adjoining  proprie^ 
tors,  is  held  actionable.    (Ud.)  294. 

Proximate  cause. 

The  proximate  cause  of  the  drowning  of  a 
boise  which  breaks  the  guard-rail  on  a  ferry- 
boat when  frightened  by  a  whistle  is  held  to  be 
the  defect  in  the  rail  and  not  in  the  whistle. 
(Pa.)  390. 

Obstructing  a  highway  by  an  excursion  train 
is  held  not  to  be  the  proximate  cause  of  injury 
to  travelers  on  the  highway  by  misconduct  of 
passengers  on  the  train,  or  by  jumping  from 
the  buggy  after  dark  on  a  rough  road,  which 
was  caused  by  the  delay.    (Ey.)  680. 

Injury  on  hightoay, 

A  man  playing  with  a  dog  on  a  sidewalk  is 
denied  the  right  to  recover  for  injuries  caused 
by  defects  therein.    (Miss.)  527. 

A  peculiar  distinction  as  to  right  of  action 
for  injuries  on  highways  appears  under  the 
Michigan  statutes  m  the  denial  of  a  recovery 
against  a  city  for  loss  of  services  of  a  wife  and 
expenses  incurred,  because  the  statute  provides 
for  recovery  only  by  the  person  injured  or  by 
the  owner  of  property  injured.     (Mich.)  572. 

The  liability  of  a  city  for  injuries  caused  by 
a  cow  running  at  large  is  held  to  be  suflicienily 
charged  in  a  complaint  which  alleged  tlint  the 
running  at  large  of  such  stock  ha<l  tecoine  a 
common  nuisance  and  danger  and  no  attempt 
was  made  by  the  city  to  stop  it.     (Md.)  728. 


Vn.  Property  Rights;  Gifts;  WillSp 


A  novel  case  of  bailment  holds  that  a  check 

?;iven  to  a  customer  by  a  bath-house  keeper 
or  a  watch  and  other  valuables  is  not  suffi- 
cient to  show  right  to  the  property,  and  that  if 
wrongfully  obtained  will  not  justify  delivery 
of  the  property  to  the  holder  where  the  bailee 
knew  lK>th  the  owner  and  the  property.  (Ark.) 
502. 

Descent  and  distribution. 
An  antenuptial  contract  made  in  a  foreign 
country  is  denied  effect  as  against  the  laws  of 
descent  and  distribution  of  property.    (111.) 
791. 

A  transfer  of  title  to  corporate  stock  by  plac- 
ing it  in  the  name  of  the  owner's  sons  with  the 
purpose  of  defeating  the  wife's  distributive 
share  therein  at  his  death,  is  held  fraudulent 
as  to  her.    (N.  H.)  799. 

Dower. 

A  right  of  dower  is  held  to  attach  to  land 
purchased  by  the  husband  but  conveyed  by  an 
invalid  naked  trust  to  another  for  his  benefit. 
(Ind.)  523. 

The  inchoate  dower  interest  of  the  wife  of  a 
partner  In  partnership  real  estate  Is  considered 
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in  a  Minnesota  case,  which  holds  that  this 
interest  is  cut  off  by  a  sale  under  order  of 
court  in  winding  up  the  partnership.  (Minn.) 
840. 

The  provision  of  the  statute  that  dower  in 
land  aliened  by  the  husband  during  his  life, 
and  afterwards  enhanced  in  value,  shall  be  es- 
timated as  at  the  time  of  alienation,  is  construed 
to  mean  that  the  value  of  improvements  made 
by  the  alienees  shall  be  deducted,  but  that  in 
other  respects  the  value  shall  betaken  as  at  the 
time  of  assigiiing  dower.    (Neb.)  252. 

Parnership  property. 

What  constitutes  u  p:trlucisliip  interest  In 
real  property  used  by  u  firm  is  involved  in  a 
case  which  holds  that  pro^x^ity  pHiii  Tor  by  in- 
dividual funds  on  the  purchase  of  undivided 
interests  therein  is  not  firm  proi^erty.  alibough 
used  by  a  partnership  of  which  the  purchasers 
become  members,  and  that  the  holder  of  the 
record  title  of  an  interest  therein  can  conver 
his  interest  to  a  bona  fide  purchaser,  even  if  u 
were  in  fact  partnership  property.    (Bl.)  449. 

Entering  individual  real  estate  on  partner- 
ship books  as  partnership  property  is  held  in* 
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against  {ndividual  creditors 
(Md.)  476. 

Tradename. 
The  question  of  trade-names  is  well  illustra- 
ted in  a  New  York  case  which  denies  the  right 
of  a  New  Jersey  corporation  to  use  the  name 
"Hifigins  Soap  Co."  where  this  name  has  been 
previoDsly  us^  to  some  extent  as  ttiat  of  the 
"Cbas.  8.  Hi^^ns  Co."  which  manufactures 
▼arioufl  kinds  of  soap  known  as  "Higgina 
Soap."    (N.  Y.)42. 

Water$. 
The  ri^ht  to  prevent  the  overflow  of  river 
iMmks  by  flood  water  is  discussed  in  the  case  of 
«  railroad  embankment  where  it  is  said  that 
such  an  embanlsment  if  built  with  due  regard 
to  the  rights  of  adjacent  and  proximate  owners 
will  not  create  a  liability  for  resulting  damages 
by  overflow,  and  that  flood  water  of  a  stream 
which  in  time  of  ordinary  floods  extends  to 
railroads,  cities,  and  numerous  farms,  cannot 
be  within  the  strict  rule  against  obstructing 
streams.    (Miss.)  762. 

Timber, 
Forfeiture  of  timber  by  failure  to  remove  it 
i?itbin  a  reasonable  time  is  denied  where  the 


conveyance  of  the  timber  specifled  no  time  for 
removal.    (Ala.)  484. 

Mortgage. 
The  interest  of  a  vendee  in  a  conditional  sale 
of  goods  is  held  to  pass  under  a  mortgage  of  all 
his  stock  so  that  the  mortgagee  can  maintain 
replevin  for  the  goods  against  an  insolvency 
receiver.    (Mich.)  558. 

Oi/t. 

A  gift  eavsa  mortis  is  held  not  to  defeat  the 

donor's  seisin  or  possession  within  the  meaning 

of  a  statute  giving  his  wife  a  share  of  the 

property  of  which  he  died  seised.    (Ark.)  507. 

WiiU, 

A  gift  to  churches  to  buy  coal  for  their  poor 
is  sustained  as  a  direct  gift  and  not  a  trust  for 
indefinite  beneficiaries.    (N.  T.)  423. 

Distinguishing  the  case  from  a  spendthrift 
trust  a  condition  in  a  devise  that  the  land  shall 
never  be  subject  to  debts  or  liabilities  of  the 
devisee,  is  held  void.    (Wis.)  778. 

Signature  by  mark  of  a  witness  to  a  will  is 
held  insuflScient  unless  the  witness  himself 
makes  the  mark  or  at  least  touches  the  pen  with 
which  it  is  made.    (Tenn.)  663. 


YIII.  CiYiii  Rbmbdies;   Rules  ajrd  Prxnctfles. 


A  novel  decision  as  to  the  right  to  reach  pro- 
ceeds of  goods  obtained  by  fraud  and  resold  to 
bona  fide  purchasers  upholds  the  right  as 
against  a  general  assignee  for  creditors,  where 
the  proceeds  received  for  the  goods  and  claims 
for  unpaid  purchase  money  thereon  can  be 
idPDtifled.    (N.  Y.)  757. 

The  conflicting  doctrines  as  to  the  right  of  a 
discharged  employ^  to  successive  actions  for 
installments  of  wages  are  considered  in  a  case 
which  allows  such  actions.    (Minn.)  409. 

Equity. 
Equitable  jurisdiction  to  decree  the  resci^ssion 
cf  anexecutecl  contract  for  land  is  denied  where 
there  is  no  other  ground  shown  except  mutual 
mistake  as  to  the  title.    (Wash.)  835. 

« 

Oarnishment 

The  garnishment  of  a  debt  due  to  a  nonres- 
ident is  sustained  in  a  Missouri  case.    (Mo.)  651. 

The  garnishment  of  a  foreign  corporation 
ancier  a  statute  providing  that  only  a  person 
who  resides  in  the  state  shall  be  summoned  as 
trustee,  cannot  be  maintained  merelv  because 
the  corporation  operates  a  road  which  extends 
into  that  state.    (Vt.)  511. 

Attachment, 
Attachment  of  the  property  of  an  insolvent 
bank  is  denied  under  the  California  statute 
providing  for  the  winding  up  of  such  banks  by 
commissioners.    (Cal.)  662. 

Account  stated, 
A  single  item  consisting  of  a  right  of  action 
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for  breach  of  contract  is  held  not  to  be  the  basis 
of  an  account  stated.    (Or.)  611. 

Exemption. 

The  proceeds  of  insurance  on  exemptprop- 
erty  are  held  within  the  exemption.  (Wash.) 
808. 

Notes  in  renewal  of  others  outstanding  when 
a  homestead  was  acquired  are  held  unafTectcd 
by  the  homestead  exemption.    (Vt.)  803. 

Exeevtion, 
Mere  consent  by  a  creditor  to  the  postpone- 
ment of  a  sale  on  an  execution  is  held  to  defeat 
his  priority  of  lien  as  against  a  junior  execution 
coming  into  the  hands  of  the  sheriff  pen  din:; 
the  postponement,  even  when  the  motive  of  the 
consent  was  kindness  to  the  debtor.    (111.)  874. 

Limitation  of  actions. 
A  novel  question  of  the  effect  of  payment 
by  heirs  to  interrupt  the  statute  of  limitations 
as  asrainst  purchasers  from  their  ancestor  of 
part  of  the  land  mortgaged  by  him,  is  decided 
against  such  power.     (N.  Y.)  418. 

Presumption  of  negligence. 
Presumption  of  negligence  under  the  maxim 
res  ipsa  loquitur  is  applied  in  a  Maryland  case 
to  the  falling  of  cross  lies  from  a  railroad  car 
striking  a  person  walking  near  the  right  of 
way.    (Md.)  154. 

The  running  and  kicking  of  a  team  on  a 
public  carriage  and  the  inability  of  the  driver 
to  control  them  makes  a  prima  facie  case  of 
negligence  as  to  a  passenger  who  is  injured  in 
consequence.    (Or.)  279. 
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IX.  Cbdcihal  Law  ahd  Psaotiob 


Several  hnportaDt  ^estlona  of  criminal  pro- 
cedure are  decided  m  a  murder  case  which 
holds  that  a  statute  providing  that  a  trial  Judge 
may  call  in  another  Judge  on  affldayit  of  his 
bias  and  prejudice  is  mandatory,  and  that  an 
attorney  from  another  state  emploved  by  pri- 
vate persons  may  be  allowed  to  aid  the  prose- 
cuting attorney  on  his  request.  (N.  Dak.)  868. 

The  constitutional  guaranty  of  trial  in  the 
"county  district"  is  hdd  not  to  entitle  a  person 
to  trial  in  the  Judicial  district  in  which  the  in- 
dictment was  found,  or  prevent  a  chanee  of 
venue  to  another  district  in  which  the  adjoin- 
ing county  is  included,  on  motion  of  the  ac- 
cused.   (Ohio)  584. 

The  statutory  right  of  the  state  to  appeal 
after  an  acquittal  for  a  new  trial  on  account  of 
errors  of  law  is  upheld  in  Connecticut  as  not 
in  violation  of  the  common  law  of  that  state. 
(Conn.)  498. 

Disapproving  if  not  overrnlinff  an  earlier 
decision  in  15  L.  R  A.  441.  the  Virginia  su- 
preme court  holds  that  a  right  to  a  jury  trial 
In  a  criminal  case  may  be  satisfied  by  the  right 
to  a  lury  on  appeal;  especially  where  there  is 
a  right  to  elect  to  be  tried  first  in  either  court. 
(Va.)676. 

The  necessity  of  disclosing  the  name  of  or 
identifying  the  principal  where  an  infant  is 
sold  intoxicating  liquors  for  others,  is  sustained 
where  he  claimed  to  be  buying  it  for  two  sick 
teachers  in  a  college  whom  he  did  not  name. 
(Ark.)  508. 

Forgery. 

The  materiality  of  a  second  initial  of  a  name 
which  gives  only  initials  except  for  the  sur- 
name is  declared  by  holding  the  change  of  the 
second  initial  to  be  forgery     (Minn.)  74. 

GbKeniiy 
The  mere  sitting  for  the  negative  of  an  ob- 
scene picture  is  held  insufficient  to  show  a  pur- 
pose to  exhibit,  loan,  and  circulate  it  contrary 
to  statute.    (Mich.)  448. 

IndidmtntB, 
An  indictment  for  ]il)c1  io  hoM  to  rhnrgc  but 
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one  offense  where  it  states  a  libel  on 

one  person  by  a  single  writing.    (Minn.)  41i. 

Qrand  jurff. 

An  indictment  preeeoted  by  five  gEBod 
Jurors  all  of  whom  concur,  while  the  statoAs 
requires  seven  to  act  and  five  to  concur,  ia  aos- 
tained  in  the  absence  of  timely  objectioB  to^ 
irregularity.    (Iowa)  846. 

The  fact  that  a  grand  Jury  was  impaneled 
for  the  term  prior  to  that  at  which  the  indidr 
ments  were  found  is  held  sufficient  to  m^e  the 
indictments  invaUd.and  the  court  refuses  to  in- 
quire into  the  legality  of  a  de  facto  grand  Jmy 
upon  habeas  corpus.    (Wis.)  776. 

Sentence. 

An  escaped  convict  sentenced  under  another 
name  to  the  same  penitentiary  is  held  lawfully 
retained  after  serving  the  later  sentence  to 
complete  his  original  sentence.    (Ohio)  290. 

Suspension  of  a  sentence  in  a  criminal  case 
after  it  has  been  pronounce  is  held  void  in  a 
case  which  distinguishes  it  from  the  mere  post- 
ponement of  sentence,  and  an  attempt  to  en- 
force the  sentence  after  the  expiration  of  the 
time  <named  in  it  is  therefore  held  void.  (Wis.) 
856. 

Labor, 
Requiring  prisoners  imprisoned  fornon-pav- 
ment  of  fine,  imposed  for  violating  an  ordi- 
nance, to  work  on  streets  or  other  phoes,  with 
a  credit  of  $1  a  day  on  the  fine  is  held  not  to 
violate  constitutional  provisions  against  alavery 
or  involuntary  servitude.    (Kan.)  598u 

PardonB. 
A  board  of  pardons  with  power  to  investigate 
facts  and  report  with  recommendations  is  held 
to  constitute  no  infringement  of  the  executivn 
power  to  pardon.    (Mich.)  078. 

Witneeee^  feee. 
The  daim  of  expert  witnesses  for  the  state 
to  compensation  beyond  ordinary  witness  f< 
is  denied  in  an  Arkansas  case.    (Aric)  668. 
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Alwtraetas  rlgbt  of  atMtracten  to  inspect 

records 
Aeeonnt  mtm/tmd;  wbat  constttates:— gen- 
eral deflnltiona;  Illustrations;  balance 
deilnitely  fixed;  creditor  definite;  debt 
must  be  subsisting;  signature:  may  be 
oral;  snrrenderlDg  vouobers;  with  third 
person;  agreement  reached;  want  of  con- 
sent; refusal  to  pay;  offer  to  pay  leas  than 
olalm;  compulsion;  conditlonsJ  promise; 
objection  to  some  Items;  arbitration  or 
court  proceedings;  mistake;  exception  of 
errors;  effect  upon  person  rendering; 
character  of  account  necessary;  character 
of  debt;  to  drcumvent  statute;  who  may 
state  accounts;  married  woman;  Infant; 
Illiterate  or  infirm  person;  banker  and 
depositor;  papers;  factor  and  consignor; 
broker  and  customer;  attorney  and 
elient;  officers;  other  cases;  effect  to 
ohange  contract  or  create  debt;  subs^ 
quent  events;  retention  of  rendered  ac- 
count: time  necessary;  mere  delivery  not 
sufficient;  effect  of  objection;  to  whom 
applicable;  death  or  cessation  of  dealing; 
balance  brought  forward;  claim  must  be 
dear;  admission  of  debt;  question  for 
court  or  Jury 

I  liability  of  municipality  for  per- 
mitting In  streets 

1 ;  duty  to  know  signature  of  drawer 

Sending  checks  directly  to  drawee  bank 

Power  of  agents  to  indorse  negotiable 
paper 

Duty  of  depositor  In  respect  to  forged 
checks  diarged  to  him  by  the  bank:— 
(L)  In  general;  (II.)  as  to  forged  Indorse- 
ments; (III.)  as  to  raised  or  altered 
checks;  (IV.)  examination  entrusted  to 
agent 
BUla  and  notes;  drawee*s  duty  to  know 
signature  of  drawen— (I.)  duty  of  bank: 
(a)  in  general ;  (b)  negligence  or  fault  of 
party  obtaining  payment;  (IL)  duty  of 
other  parties 

Provision  for  exchange  as  affecting  negotia- 
btlity  of  Instrument:— cases  holding  that 
Negotiability  is  not  impaired;  cases  hold- 
ing that  negotiability  Is  destroyed;  rea- 
sons for  the  different  rules 

Power  of  agents  to  indorse  negotiable 
paper:— (I.)  checks;  (II.)  other  negotiable 
papen  (a)  of  agents  in  general;  (h)  of 
corporate  officers  and  agents;  (e)  of  bank 
ofllcers  and  agents;  (lU.)  Indorsement  for 
accommodation 

Liability  for  transferring  negotiable  note 

t»  booft  fide  holder  so  as  to  cut  off  de- 

fsoses:— (I.)  in  general;  (11.)  outtbig  off 

defenseof  indoner;  (IIL)  effect  of  rule  as 
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8U 

788 
686 

S48 

401 


401 


to  parties  in  pari  dOleto:  (TV,)  fom  of 
action 

Bonds ;  statutes  legalizing 

Caieeks ;  duty  of  depositor  as  to  forgery  of, 
seeBAHBB. 
Duty  of  drawee  to  know  signature  upon 
Sending  directly  to  drawee  bank 
Power  of  agents  to  Indorse  401 

Ckmiposltion  with  creditors;  effect  of 
giving  one  creditor  a  secret  advantage  In 
a  composition:— (T.)  effect  on  the  compo* 
sition;  (IL)  action  on  original  claims; 
cm.)  contracts  to  Induce  assent  to  a  com- 
position; (lY.)  action  for  balance;  (Y.) 
reservation  of  part  of  the  original  dalm 
from  the  composition;  (71,)  liability  of 
creditor  on  obtaining  a  fnudulent  pref- 
erence; (Yn.)  composition  not  general       88 

CkMistitational  IJtw.   See  Cbihihax.  Law. 

Oontracts.    See  also  Munioipax.  Oobporap 

TZONB. 

Yalidlty  of  contract  for  transfer  of  pa- 
rental responsibility  or  authority  >* 
parent  cannot  relieve  himself  of  his  obli- 
gations; exceptions;  right  to  revoke; 
contract  not  enforced;  children  restored; 
right  under  statute;  rights  of  third  per- 
son; estoppel  of  parent;  child's  welfare 
will  be  r^Karded;  effect  of  child's  choice; 
child  may  enforce  contract;  agreement 
as  to  residence  of  child  St 

Monopoly  In  contract  for  removal  of  gar- 
bage 640^ 
Gonwlets*  See  (Jbimznal  Law. 
Corporations;  restrictions  by  by-laws  or 
articles  of  association  on  the  right  to  sell 
shares  of  stock:— <I.)  by  by-law:  (a)  in  gen- 
eral; (/>)  of  national  banks:  (IL)  by  articles 
of  association;  (in.)  exercise  of  power  to 
approve  or  disapprove  871 

Preferred,  guaranteed,  and  interest-bearing 
stock:— (L)  power  to  issue:  (a)  in  the  first 
Instance;  (b)  given  by  change  of  charter 
or  articles;  (II.)  estoppel  to  deny  validity; 
(m.)  nature  of  Interest  created  by;  (lY.) 
rights  and  preferences  as  to  assets;  iV,) 
rights  and  preferences  in  dividends: 
(a)  in  general;  (b)  payment  out  of  capital; 
(c)  payment  when  capital  is  Impaired  or 
debts  unpaid;*  (d)  guaranteed  dividends; 
(e)  preference  over  common  stock;  (/)  ac- 
cumulations and  arrears;  (YL)  remedy  to 
obtain  or  protect  dividends;  (YII.)  guar- 
anty of  dividends  by  outside  party: 
(YIIL)  interest-bearing  stock;  (IX.)  spe- 
cial stock;  (X.)  reduction  of  shares;  (XL) 
miscellaneous  matters  188 

Porfeltare  of  corporate  stocki— (I.)  power 
to  forfeit;  (IL)  validity  of  axerdse  of 
power:  (a)  In  general;  (M  nnonsilty  of 
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DoHoe;  ic)  snfflciency  of  notice;  (III.)  re- 
demption or  other  remedy  of  stockholder; 
(lY.)  effect  of  forfeiture  on  personal 
liability  of  stockholder:  (a)  as  to  unpaid 
assessments;  (b)  as  to  creditors;  (Y.)  mis- 
oellaneoua  805 

Power   of   agents  to  Indorse  neirotlable 
paper  401 

Costs;  compel rinfr  labor  in  payment  of,  see 
Cbiminai.  Law. 

Conrimx  personal  liability  for  excess  of  Juris- 
diction 90 

Criminal  law ;  right  to  compel  prisoners  to 
labor:— (L)  The  power  generally;  (II.)  con- 
stitutional restrictions;  (III.)  necessity  of 
express  authority ;  (lY.)  exception  when 
labor  is  a  part  of  the  prison  discipline; 
(V.)  construction  of  statutes  conferring 
the  power  generally:  (a)  upon  what  courts 
coni'eiTed;  (b)  for  what  crimes  imposed; 
(e)  place  of  performance;  (d)  the  term  or 
duration;  (VI.)  imposition  for  nonpay- 
ment  of  costs ;  (VII.)  necessity  of  strict 
compliance;  (VIII.)  delegation  of  the  pow- 
er; (IX.)  hiring  out  convicts:  (a)  power  to 
hire  out;  (b)  the  contract:  (c)  hiring  by 
surety;  (cE)  leasing  prisons;  (e)  assignability 
of  contract ;  (/)  custody  and  management 
of  convicts;  (o)  termination  of  contract; 
(fi)  recovery  of  agreed  compensation ;  (i) 
disposition  of  proceeds:  (X.)  effect  of  delay 
in  execution  of  sentence;  (XI.)  discharge 
becauseof  Inability  to  pay;  (XIL.)  remedy 
for  improper  imposition  898 

Curtesy ;  right  of  tenant  by  the  curtesy  in 
partnership  real  estate  840 

Debtor  and  creditor.  See  Compobition 
WITH  Creditors. 

Descent  and  distribution;  rights  of  heirs 
in  partnership  real  estate  840 

Dividends;  preferences  in,  see  Corpora- 
tions. 

.Dower ;  right  of,  in  partnership  real  estate     840 

Execution*   See  Levt. 

Executors  and  administrators;   for- 
eign Judgments  against  101 
Rights  of,  OS  to  partnership  real  estate          840 

Experts.    See  Witnesses. 

Forflsiture ;  of  corporate  stock,  see  Corpo- 
rations. 

Oarbaipe;  monopoly  in  contract  for  removal 

of  640 

Grand  Jury;  number  of  grand  Jurors  neces- 
sary or  proper  to  act:— general  rule;  power 
of  legislature  to  change  number  required 
at  common  law;  rule  in  various  states  846 
Organization  of  grand  Jury:— (I.)  pleading 
and  practice  generally:  (a)  mode;  (b) 
party:  (c)  time;  (II.)  writ;  summons;  offi- 
cer: (a)  precept:  venire;  (b)  form;  (c)  seal; 
(d)  officer;  (e)  oath;  (/)  summons;  service; 
return;  (g)  name;  (7i)  time;  (III.)  excus- 
ing and  completing  panel:  (a)  discharging 
and  excusing  from  panel;  (b)  power  to 
complete  panel;  (c)  class;  (IV.)  drawing:  (a) 
Irregularities;  (b)  certificate:  (c)  manner: 
(1)  mode;  (2)  machinery;  (d)  notice;  (e)  num- 
ber; (/)  name;  (g)  officers;  (h)  oath  to  offi- 
cer; «)  officer*s  presence;  (j)  fraud;  {k) 
power  to  draw;  (V.)  time  and  term:  (a) 
adjournment:  (b)  first  day,  first  week,  first 
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term;  (e)  legal  term:  (d)  time  limited;  M 
prior  to  term;  (/)  time  destgnated;  (VX) 
reconvening;  (VIL)  court;  (VIIL)  sijcoial 
term;  (IX.)  special  grand  Jury;  (Z.)  oatli: 
(a)  afflrmanoe;  (b)  form;  (c)  ol^Jeotlon  that 
grand  Jury  was  not  sworn;  idf  time  and 
person  administering;  (a)  *'  then  and  there** 

Tit 

Guaranteed  stoelE.  See  Cobporatiohb. 

Hin^hwayv;  liability  of  a  municipality  for 
permitting  animals  in  ISi 

Indictment.   See  Orahd  Jubt. 

^^"*^^Tt1^l   See  Pabknt  AHD  Child. 

Insdlwenc^.  See  OoMPOSinoBr  with  Cbkd- 

IIOB8. 

Intoalcatin^  liquors;  inspection  of  liquor 
records  B 

Judfl^es.   SeeCouBTS. 

Judgment;  of  another  state  or  oountry  ren- 
dered against  an  executor  or  administia- 
tor : — (L)  general  rule;  (II.)  in  proceedings 
commenced  in  deoedent*s  lifetime;  (UL) 
reasons  for  the  rule;  (IV.)  the  effect  of  the 
United  States  Constitution  and  Act  of  Ood- 
gress;  (V.)  how  affected  by  state  statute; 
(VL)  as  evidence  of  Indebtedness;  (VIL) 
exceptions  to  the  general  rule;  (VltU 
Bnglisb  decisions  101 

Jury.   See  Obaio)  Jubt. 

Justice  of  tiie  peace;  persobal  liability  fbr 
exceeding  Jurisdiction  OB 

liabor ;  of  convicts,  see  C^biminai.  Law. 

Tifrnnfr ;  of  prisons,  see  Cbjminai,  Law. 

Le^slature:  power  as  to  municipalities, 
see  Municipal  Gobpobations. 

;  loss  of  priority  of  execution  by  con- 
sent of  creditor  to  delay  or  postponement 
of  sale:—  execution  cannot  be  used  as  a 
cover;  leaving  property  in  debtor*s  hands; 
delaying  sale;  temporary  postponement; 
indefinite  postponement;  contract  to  sus- 
pend; property  which  requires  delay; 
land;  effect  as  to  debtors:  effect  on  alias 
execution  971 

■ 

Ucense ;  local  license  tax  on  vessels  licensed 
by  the  United  States  414 

Blaster  and  servant ;  master's  civil  re- 
sponsibility for  the  wrongful  or  negligent 
act  of  his  servant  or  agent  towards  one 
who  has  no  claim  upon  the  noaster  by  rea- 
son of  a  contract  incipient  or  perfected:— 
(I.)  Liability  for  acts  expressly  directed  to 
be  done:  (U.)  grounds  of  liability  in  case 
the  servant  is  not  obeying  orders:  (III.) 
the  servant  must  have  been  acting  in  the 
capacity  for  which  he  was  employed: 
(IV.)  master  liable  for  acts  within  scope  of 
servant's  employment:  (a)  liability  the 
general  rule;  (b)  liability  for  negligent 
acts;  (c)  liability  for  fraudulent  and  tor- 
tious acts;  id)  limitation  of  scope  of  em- 
ployment; (e)  disobedience  of  orders;  (/) 
performance  of  unlawful  acts:  (0)  acts 
of  master  of  vessel:  (h)  willful  and  mali- 
cious acts;  (V.)  when  the  result  of  abuse 
of  authority  will  be  serious  or  the  tempta- 
tion to  abuse  is  strong;  (VL)  neglect  or 
disobedience  of  statutory  requirements; 
(VII.)  question  for  Jury;  (VIII.)  contribu- 
tion to  injury  161 

M onopolyi  in  contract  for  removal  of  gar- 
bage MO 
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Mmdelpal  corponUlonss  power  of  leiris- 
lature  to  annex  territory  to  municipali- 
ties:—power  as  acralost  municipality; 
power  as  aaralnst  the  inhabitants  of  the 
town;  as  against  owner  of  annexed  terri- 
tory: power  of  court  to  control  leerislature; 
rights  of  land  owner,  lukinir  property 
without  compensation  or  due  process  of 
law;  annexation  by  special  law;  interfer- 
ence with  election  districts;  other  consti- 
tutional requirements;  held  valid  on  facts; 
limitation  on  legrislatiYe  power;  making 
special  taxing  district  787 

Statutes  legalizing  invalid  municipal  con- 
tracts :  —  general  rules ;  bonds ;  general 
power  to  validate;  validating  elections; 
authorizing  bonds  for  past  debt;  form  of 
statute;  constitutional  provisions;  the  Il- 
linois doctrine;  subscriptions  to  Internal 
improvements;  contract  to  pay  bounties; 
land  grants;  other  contracts;  excessive 
indebtedness;  construction  of  statutes  066 
Monopoly  in  contract  for  removal  of  gar- 
bage 640 
Liability  for  permitting  animals  in  streets    728 

IVsune;  of  person  summoned  as  grand  Juror 

780,783 

IVeg^li^nce*   See  Master  Aim  Sbrtant. 

Oath;  to  Krand  Jury  788 

To  officer  In  charge  of  grand  Jury  779, 784 

Officers;  ngbt  to  inspect  books  of  82 

Personal  liability  of  Judge  82 

X^arent  and  child;   contract  to  transfer 

parental  responsibility  or  authority  66 

2*artner8hip ;  the  position  of  tenants  in 
dower  and  by  the  curtesy  and  of  the  heirs 
and  personal  representatives  of  a  de- 
oeased  partner  in  partnership  real  estate:— 
<L)  The  widow^B  right  to  dower:  (a)  gen- 
•eral  doctrine;  (b)  must  yield  to  partnerw 
ship  claims,  liens,  and  accounts;  (c)  when 
dower  attaches:  (d)  in  lands  purchased 
for  the  purpose  of  resale;  (e)  effect  of 
an  agreement  converting  real  estate  into 
personalty;  (/)  right  to  dower  in  improve- 
ments; (0)  when  widow  entitled  to  an 
equivalent;  (h)  widow*s  right  to  retain 
possession;  (i)  how  affected  by  husbaod^s 
private  debts;  U>  homestead  ritfhts;  (k) 
right  of  widow  to  Join  in  deed,  action,  or 
«uit  affecting  such  estate;  (11.)  the  rights 
•of  the  heirs:  (a)  the  legal  estate  passes  to 
the  heirs  of  deceased  partner;  (b)  nature 
of  the  title  vested  in  the  heirs;  (c)  the 
heir  bound  to  convey  the  legal  title:  (d) 
when  a  necessary  party  to  suit  relating  to 
Buch  lands;  (e)  when  heirs  not  entitled; 
</)  as  between  the  surviving  partner  and 
the  heirs;  ^o)  power  of  the  heirs  as 
against  the  surviving  partner;  (h)as  be- 
tween the  heir  and  personal  representa- 
tives of  deceased  partner;  <i)  powers 
vested  in  executors  and  administrators  of 
a  deceased  pariner;  (j)  ultimate  position 
of  the  heirs;  (HI.)  English  decisions:  (a) 
relating  to  dower:  ob)  position  of  the 
heir  840 

"When  real  estate  will  be  considered  partner- 
ship property :— (1.)  general  doctrine; 
(II.)  the  Question  of  intention:  (a)  In  gen- 
eral; (b)  Pennsylvania  doctrine;   (III.)  in 
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whom  the  legal  title  vests:  (a)  the  ooni* 
mon-law  doctrine ;  (b)  Pennsylvania  doo* 
trine;  (e)  how  vested  at  law;  (TV.)  imma- 
terial to  whom  legal  title  is  conveyed; 
(V.)  parol  evidence;  (a)  when  held  admis- 
sible; (b)  when  not  admissible;  (VI.)  im- 
plied and  resulting  trusts:  (a)  when  created 
in  partnership  lands;  (b)  when  no  such 
trust  created;  (VIL)  equitable  conversion; 
(VILL)  out  and  out  conversion;  (IX.) 
reconversion;  (Z.)  statute  of  frauds:  (a) 
in  general;  (b)  within  the  statute;  (e)  not 
within  the  statute;  (XI.)  form  of  convey- 
ance; (XII.)  when  not  considered  person- 
alty; (Xm.)  the  question  of  notice;  (XIV.) 
when  partnership  formed  for  the  pur- 
chase and  sale  of  real  estate;  (XV.)  real  • 
estate  acquired  in  payment  of  debts; 
(XVI.)  real  estate  held  under  lease:  (a) 
in  general;  (b)  the  question  of  renewal; 
(XVII.)  the  effect  of  improvements; 
(XVIII.)  lands  owned  by  partner  prior  to 
partnership;  (XIX.)  position  of  incoming 
partner;  (XX.)  facts  and  circumstances 
held  suiBcient  to  constitute  real  estate 
partnership  property;  (XXI.)  facts  and 
circumstances  held  not  sufficient  to  create 
a  partnership  in  real  estate;  (XXII.) 
Louisiana  doctrine  448 

Patents;  inspection  of  patent  records  89 

Preferred  stock.   See  Corpobationb. 

Promissory  notes.    See  BiiiLS  and  Notes. 

Public  lands;  statutes    legalizing  invalid 

grants  60e 

Railroads;  statutes  legalizing  invalid  sub- 

soiiptions  to  690 

Records;  riaht  to  inspect  public  records:— 
(I.)  abstracters;  (II.)  suits;  (III.)  record 
making  or  copying;  (IV.)  account  books 
of  public  officers:  (a)  in  general  (b)  toll 
books;  (c)  as  to  boundaries  and  titles;  (V.) 
as  to  title  to  office;  (VI.)  liquor  records; 
(VII.)  patent  records  88 

Seal;  on  writ  of  venire  for  grand  jury  779 

SMpping^ ;  local  license  tax  on  vessels  li- 
censed by  the  United  States  414 

Special  stock.   See  Cobporattons. 

Stockholders.   See  Corpobations. 

Tolls;  inspection  of  public  toll  books  89 

Usury;  in  deferred  payments  of  purchase 
money :  — making  interest  a  part  of  the 
purchase  price;  cash  and  credit  prices; 
agreement  as  to  Interest  made  after  origi- 
nal contract  completed;  other  contracts    566 

Waters ;  disposal  of  waters  brought  in  un- 
natural quantities  upon  property  294 

Witnesses;  compensation  of  expert  wit- 
nessesi—d.)  as  to  matters  of  fact;  (II.)  as 
to  requiring  examination  or  preparation; 
(III.)  oases  denying  the  right  to  additional 
compensation;  (IV.)  cases  affirming  the 
right  to  additional  compensation;  (V.)  rea- 
sons given  for  the  different  rulings;  (VI.) 
statutory  provisions:  (VII.)  by  whom  paid; 
(VIII.)  the  English  rule:  (a)  in  common- 
law  courts;  (b)  in  courts  of  chancery;  (c) 
the  modern  rule  6(V 

Writ;  for  summoning  grand  Jury,  see  Q&amd 

JUBY. 
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OPINIONS,  NOTES  AND  BRIEFS. 

(8ep«nte  Index  to  Notes  pndei^m  thlU 


ABANDONHEHT.    See  Husband  ahd 
Wife,  8. 

ABSTRACTS. 

Notes  and  Bbibfs. 
Bight  of  abstracten  to  inspect  records.      82 

ACCOMPLICE.    See  WmiEsaBS,  a«  8. 

ACCOUHTS.    See  Banks,  7. 

ACCOUHT  STATED. 

1.  The  doctrine  of  an  account  stated  does 
not  apply  to  a  single  item,  not  of  a  debt  doe 
and  owlDff,  but  of  an  unliquidated  claim  of 
damages  for  the  breach  of  a  parol  or  simple 
contract.     VanbOber  y.  PlunkeU  (Or.)        811 

2.  A  stated  account  is  open  to  rectification 
upon  proof  at  any  time  before  the  limitation 
period  has  run  from  the  time  of  Its  rendition* 
i%nt  Not  Bank  y.  AUen  (Ala.)  426 

Notes  AND  Briefs. 

Account  stated;  what  constitutes:— general 
definitions;  illustrations;  balance  definitely 
fixed;  creditor  definite;  debt  must  be  subsisting; 
signature;  may  be  oral;  surrendering  vouchers; 
with  third  person;  agreement  reached;  want  of 
consent;  refusal  to  pay;  offer  to  pay  less  than 
clidm;  compulsion;  conditional  promise;  objec- 
tion to  some  items;  arbitration  or  court  pro- 
ceedings; mistake;  exception  of  errors;  effect 
uiK>n  person  rendering;  character  of  account 
necessary;  character  of  debt;  to  circumvent 
statute;  who  may  state  accounts;  married  wo- 
man; infant;  ilHterate  or  infirm  person;  banker 
and  depositor;  partners;  factor  and  consignor; 
broker  and  customer;  attorney  and  client;  of- 
ficers; other  cases;  effect  to  change  contract  or 
create  debt;  subsequent  events;  retention  of 
rendered  account;  time  necessary;  mere  deliv- 
ery not  suflBdent;  effect  of  objection;  to  whom 
applicable;  death  or  cessation  of  dealing;  bal- 
ance brought  forward;  claim  must  be  clear; 
admission  of  debt;  question  for  court  or  Jury. 

811 

ACTXOH  OB  SUIT.    See  also  Cobfora- 
T10N8, 17;  Nuisances,  1,  2. 

1.  Successive  actions  may  be  brought  by  a 
servant  wrongfully  discharged,  for  successive 
deficiencies,  without  his  fault,  in  his  earnings, 
measured  by  the  installments  of  wages  that 
he  would  have  aaroed  if  allowed  to  perform 
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his   contract     MoMvttan  y.  Diekinwn  Oo, 
(Minn.)  409 

2.  The  secretary  of  a  defunct  corporation 
against  which  process  has  been  served  by  pub- 
lication may  be  allowed  to  intervene  ana  in- 
form the  court  of  the  facts  which  work  the 
dissolution  and  death  of  the  corporation. 
C<mbe9  T.  MUtoaukee  d  M.  B,  Oa.  (Wis.)    868 

8.  One  tenant  in  common  of  a  pasture 
field  may  maintain  an  action  against  the  owner 
of  a  domestic  animal  which  breaks  into  the 
field  and  injures  the  livestock  of  such  tenant 
rightfully  grazing  therein;  and  the  other  ten- 
ants are  notnecessarr  parties  to  such  action. 
Morgan  v.  HudneU  (Ohio)  868 

4.  An  abuse  of  discretion  of  the  trial  court 
in  denying  a  change  of  venue  for  prejudice  is 
not  shown  where  affidavits  are  filed  showins 
that  there  is  nothing  to  prevent  a  fair  tritu 
where  the  indictment  was  found.  SkUe  v. 
Bava  (Iowa)  846 

Notes  and  BBn&rs. 

Action;  venue  of  criminal  trial  684 

ADDITIONAL      SEBVITUDE.      See 

BMDniNT  DOICAIN,  8,  4. 

ANIMALS.    See  also  Municipal  Oobfo- 

SATIONB,  19-22. 

1.  The  owner  is  not  in  general  liable  for  an 
injury  committed  by  a  domestic  animal  while 
in  a  place  where  it  rightfully  may  be,  unless 
it  is  shown  that  the  animal  was  vicious  in  the 
particidar  complained  of,  and  that  the  owner 
had  notice  of  such  vicious  propensity.  Mar- 
gan  v.  Eudndl  (Ohio)  862 

2.  If  an  animal  breaks  into  the  close  of  an- 
other, and  there  damages  the  real  or  personal 
propertv  of  the  one  in  possession,  even  if  it  Is 
by  viciously  attacking  another  animal,  the 
owner  of  the  trespassing  animal  is  liable  with- 
out reference  to  whether  or  not  such  animal 
was  vicious,  and  without  reference  to  whether 
such  propensity  was  known  to  the  owner,    id. 

Notes  and  Bbibfs. 

Animals;  liability  of  municipality  far  per- 
mitting in  streets.  728 

Ownership  of,  when/ms  naturm,  76 

ANTENUPTIAL  CONTBACT.  Sea 
Conflict  of  Lawi^  %  8;  Husband  and 
Wife,! 

877 


878 


Appeal  ahd  Ebboa— Bailmbht. 


APPEAL    AND    ERROR.      Bee    also 

PlilNClPAL  AMD  SUBBTY. 

1.  The  jurisdictional  amount  for  an  appeal 
exists  where  a  judraient  for  the  necessary 
amount  is  rendered  consistently  with  the 
pleadings,  although  it  includes  exemplary  dam- 
ages.    Thompwn  y.  Jackson  (Iowa)  93 

2.  A  statutory  right  of  appeal  by  the  state  in 
a  criminal  case  lo  obtain  a  new  trial  for  errors 
of  law  after  an  acquittal  is  not  in  yiolation  of 
the  fundamentals  of  the  common  law  of  Con- 
necticut, or  inconsistent  with  the  principle  that 
enforces  the  conclusiyeness  of  a  yalid  and 
final  judgment.    State  y.  Let  (Conn.)         498 

8.  After  acquittal  by  a  jury,  as  well  as  after 
trial  by  the  court,  an  appeal  may  be  taken  by 
the  state,  under  Conn.  Gen.  Stat.  §  1687,  au- 
thorizing the  state  to  appeal  in  the  same  man- 
ner and  to  the  same  effect  as  the  accused  on 
questions  of  law.  Id. 

4.  A  stay  of  an  order  of  discharge  in  a 
habeas  corpus  case  may  be  made  by  the  appel- 
late court  without  fixing  any  terms,  under 
Ohio  Rey.  Stat.  §  6726.  providmg  for  a  stay  of 
execution  of  a  judgment  or  final  order  on  such 
terms  as  may  be  prescribed.  Hendereon  y. 
James  (Ohio)  290 

5.  A  final  order  of  discharge  on  habeas 
corpus,  of  a  person  imprisoned  for  crime,  may 
be  reviewed  and  reversed  on  error  by  a  higher 
court.  Id. 

6.  The  finding  of  facts  by  the  presiding 
judge  for  the  purpose  of  an  appeal  issuflScient 
evidence  as  to  permission  to  appeal,  although 
formal  permission  should  appear  on  the  record. 
8taU  y.  I^  (Conn.)  498 

7.  The  requirement  of  a  distinct  statement 
of  errors  complained  of  is  not  made  by  four  pr 
l^^t  pages  of  claims  consisting  mostly  of  argu- 
mentiitiye  comments  as  to  errors  in  the  charge 
of  the  court.  id. 

8.  An  assignment  of  cross-errors  is  essential 
to  the  review,  on  an  appeal  by  plaintiff,  of  the 
decision  upon  a  motion  by  defendants  to  sup- 
press a  deposition.    Long  y.  Hess  (III.)       791 

9.  It  is  too  late  to  say  that  a  decree  for  per- 
formance of  a  contract  is  not  responsive  to 
pleadings,  where  for  three  years  the  complain- 
ant has  plained  itself  in  the  attitude  of  asking 
for  such  a  decree,  and  has  never  dismissed  its 
bill  or  withdrawn  its  prayer;  but  any  formal 
defect  in  this  particular  is  subject  to  amend- 
ment, even  in  the  appellate  court.  National 
Watenoorlcs  Co,  y.  Kansas  City  (C.  C.  App.  8th 
C.)  827 

10.  Striking  a  paragraph  from  a  complaint 
on  motion  is  not  reversible  error,  if  it  was  not 
su fiicien  t  to  au  ( b orize  a  recovery.  Braithtoaite 
v.  Harvey  (Mont.)  101 

11.  An  objection  that  defendant  was  not 
given  time  to  demur  to  an  amended  complaint 
after  the  allowance  of  the  amendment  is  not 
available  on  appeal,  if  it  is  not  fairly  included 
in  the  assignments  of  error,  and  it  nowhere 
appears  that  an  offer  to  demur  was  made,  or  the 
right  to  do  so  questioned  or  denied.  Eite/iie 
V.  Waller  {Conn.)  161 

12.  An  instruction  in  an  action  on  an  insur- 
aLce  policy,  that  the  jury  should  be  satisfied  by 
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a  "clear"  preponderance  of  proof  that  plain- 
tiff burned  the  buildings,  b^ore  finding  the 
fact,  is  not  misleading  in  connection  with  aa 
instruction  that  the  action  is  a  dyil  one,  and  U 
is  not  required  to  establish  the  facts  beyond  a 
reasonable  doubt,  but  only  by  a  fair  preponder- 
ance of  proof.  Eart  y.  Niagara  F,  ins.  Co. 
(Wash.)  85 

18.  A  fine  of  |500  for  the  publication,  with- 
out  provocation,  of  a  grossly  offensive  libel, 
will  not  be  reduced  on  appeal  as  excessive 
State  y.  Belvel  (Iowa)  846 

APPROACH.    See  Emtkbnt  Doxain,  2, 8. 

APPROPRIATIONa    See  Bonds;  Pub- 
lic MONBT. 

ARMT  AND  N A VT.    See  Injunotioh,  L 

ARREST.    See  Cabribrs,  3,  8. 

ASSAULT. 

The  marshal  and  policemen  of  a  city,  and 
any  persons  aiding  and  abetting  them,  are  lia- 
ble in  damages  for  unnecessary  cruelties  and 
indignities  mflicted  by  Uiem  on  prisoners  in 
thehr  charge.     Topeka  v.  BoutweU  (Kan.)    593 

ASSESSMENT.     See  Publio  iMPRoys- 

MBNTa 

ASSIGNMENT.      See    Mortoagb,    2-4; 
Vendor  and  Purchaser. 

ATTACHMENT.    See  also  Contempt.  3, 
4;  Corporations,  21. 

An  attachment  of  property  of  an  insolvent 
bank  which  has  failed  and  closed  its  doors 
cannot  be  allowed  under  the  California  Baok 
Commissioners'  Act,  §  11,  which  fully  pro- 
vides for  the  winding  up  of  insolvent  banks  by 
commissioners,  and  takes  tbem  out  of  the 
operation  of  the  insolvent  Act  applicable  to 
other  corporations.  Cfrane  y.  Pacific  Bank 
(Cal.)  562 

ATTORNEY  GENERAL.     See  Jcdg- 

MBNT,  8. 

ATTORNEYS. 

A  lien  for  counsel  fees  attaches  to  the  prop- 
erty recovered  in  a  suit  by  minority  stockhold- 
ers to  recover  corporate  property  wrongfully 
conveyed  by  the  corporate  officers  at  the  in- 
stance of  the  majority  stockholders.  Grant 
v.  Lookout  Mountain  Co.  (Tenn.)  98 

ATTORNEYS'  FEES.    See  Costs  and 
Fbbs. 

BAILMENT. 

1.  Lack  of  care  by  a  bailor  In  keeping  a 
check  for  his  property,  given  him  by  The 
bailee,  will  not  prevent  recovery  for  wrongful 
surrender  of  the  property  by  the  bailee  to  one 
who  presented  the  check,  but  who  had  no  right 
to  it,  if  the  bailee  could  have  avoided  the  loss 
by  the  exercise  of  reasonable  care.  Tombler 
y.  KocUing  (Ark.)  602 
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2.  Possession  of  a  check  for  a  watch  and 
other  valuables,  given  by  the  keeper  of  a 
Iwth -house  to  a  patron  as  a  means  of  identify- 
ing his  property,  is  not  proof  of  a  right  to  the 
properly,  and  will  not  justify  its  dehvery  to 
one  who  has  no  right  to  the  check,  where  the 
custodian  knows  &>tb  the  bailor  and  thepro|>- 
erty  and  would  have  known  thnt  the  person 
preseotin^  the  check  was  not  entitled  to  the 
property  If  he  had  looked  at  him.  Id. 

8.  A  hirer  of  personal  property  under  an 
agreement  to  return  it  at  the  ez()iralion  of  the 
lease  in  as  good  condition  as  when  taken, 
usual  wear  excepted,  is  not  liable  for  its  loss 
by  fire  without  bis  fault.  JSeeten  v.  Oabd 
(Iowa)  788 

BALLOT.    Bee  Votebb  and  Elections,  2. 

BANKS*  See  also  Attachment;  Checks, 
1,  2;  Estoppel,  1;  Set  Off  and  Coun- 
terclaim. 

1.  A  collecting  bank  is  chargeable  with  the 
loBS,  where  it  sends  a  check  directly  to  the 
drawee  bank,  with  instructions  to  remit  in  ex- 
change upon  another  place,  and  the  drawee, 
although  having  a  deposit  against  which  the 
check  was  drawn  and  continuiug  to  do  busi- 
ness for  one  whole  day  after  receiving  it, 
mails  back  the  check  at  the  close  of  that  day 
with  the  statement,  *'  No  funds,"  and  immedi- 
ately suspends  business.  Andenon  v.  Rodgers 
(Kan.)  248 

2.  A  bank  on  which  a  check  is  drawn,  after 
payment  to  a  bona  fide  holder,  cannot  recover 
back  the  amount.  Gemiania  Bank  v.  Bautell 
(Minn.)  635 

8.  A  bank  depositor  owes  to  the  bank  the 
duty  of  examining  returned  vouchers  and  re- 
porting forgeries  to  the  bank.  First  Nat, 
Bank  v.  AUen  (Ala.)  426 

4.  In  case  a  bank  depositor  fails  to  notify  the 
bank  of  forged  checks  returned  in  his  vouch- 
ers, the  bank  is  entitled  to  hold  him  liable  for 
damages  caused  to  it  by  such  failure.  Id. 

5.  A  bank  depositor  who  entrusts  the  duty 
of  examining  vouchers  to  a  clerk  who  has 
forged  his  employer's  name  on  checks  is 
charged  with  the  clerk's  knowledge  of  the 
forgery.  Id, 

6.  A  bank  depositor  will  be  held  respon- 
sible to  the  bank  for  failure  to  impart  to  it 
knowledge  of  forgeries  of  checks  possessed  by 
bis  clerk,  if  he  entrusts  to  his  clerk  the  dutv 
of  examining  the  vouchers,  although  the  clerk 
deceives  him  and  keeps  him  in  ignorance  of 
the  forgeries.  Id. 

7.  Id  balancing  an  account  between  a  bank 
and  its  depositor,  whose  clerk  has  forged 
checks  which  were  cashed  by  the  bank,  when 
the  vouchers  are  lost  so  that  the  stubs  of  the 
checks  are  relied  on  to  show  the  amount  for 
which  the  checks  were  drawn,  the  court  is  not 
authorized  to  charge  the  bank  for  the  whole 
amount  of  a  check  for  which  there  is  a  stub 
corresponding  in  number  but  not  in  amount, 
unless  it  is  shown  that  the  depositor  did  not 
owe  monev  or  draw  checks  u>r  the  amount 
expressed  In  the  stubs.  Id. 

8.  That  a  mortgage  to  ootw  adyanoea  by  a 
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bank  runs  to  the  cashier  individually,  and  not 
to  the  bank,  will  not  prevent  its  enforcement 
in  favor  of  the  bank,  if  no  one  will  be  preju- 
diced by  the  fact  that  it  was  taken  in  that 
form.     Chafey  v.  Mathews  (Mich.)  658 

Kotl:s  ahd  BuiBFa, 

iianks;  duty  to  know  signature  of  drawer. 

685 

Sending  checks  directly  to  drawee  bank. 

248 

Duty  of  depositor  in  respect  to  forged  checks 
charged  to  him  by  the  bank:— <I.)  in  general; 
(II.)  as  to  forged  indorsements;  (IIL)  as  to 
raised  or  altered  checks;  (IV.)  examination  en- 
trusted to  agent.  428 

Power  of  agents  to  indorse  negotiable  paper. 

401 

Proceeding  against,  when  insolvent.        662 

BATH-HOUSE.    Bee  Bati^meivt,  9. 

BIDDERS.  See  Municipal  Corpora- 
tions, 9-11. 

BILLS  AND  NOTES.  See  also  Banks; 
Conflict  of  Laws,  1;  Mortgage,  4,  5; 
Vendor  and  Purchaser. 

1.  An  assignee  of  negotiable  notes  is  not  a 
bona  fide  purchaser  as  &tween  himself  and  a 
prior  assignee  of  other  notes  secured  by  the 
same  mortgage  or  vendor's  lien,  with  respect 
to  rights  in  such  security.  Nashville  Trust  Go. 
Y.  8ymthe{Jeuii.)  66a 

2.  The  transfer  of  a  negotiable  note,  by 
which  an  indorser  is  made  liable  to  a  bona  fide 
holder  for  the  ultimate  benefit  of  the  trans- 
ferrer, who  knows  the  indorsement  is  ultra 
vires  and  void,  makes  him  liable  to  such  in- 
dorser for  the  damages  thereby  sustained. 
Nashville  Lumber  Go,  ▼.  Fourth  Nat.  Bank 
(Tenn.)  516- 

8.  The  words  "with  exchange,"  in  a  draft, 
destroy  its  negotiability.  Culbertson  y.  Nelson 
(Iowa)  22» 

4.  Statutes  providing  that  negotiable  notes 
should  be  for  '*  any  sum  of  money,"  or  for  *'  a 
sum  of  money  in  property  or  labor,"  do  not 
change  the  common-law  rule  as  to  the  cer- 
tainty of  amount.  Id. 

5.  Payment  of  a  principal  debt  pending^ 
suit  on  a  note  held  only  as  collateral  security 
leaves  it  subject  to  any  defense  that  existed 
against  the  pledgor,  although  the  suit  may  be 
continued.    First  Nat.  Bank  ▼.  Mann  (Tenn.V 

Noteb  and  Briefb. 

Bills  and  notes;  drawee's  dutv  to  know  sig- 
nature of  drawer: — (1.)  duty  of  banks:  (a)  in- 
general;  (b)  negligence  or  fault  of  party  ob- 
taining payment;  JI.)  duty  of  other  parties.  685 

Provision  for  exrh nnge  as  affecting  negotia- 
bility of  instrumeiii:— cases  holding  that  ne- 
gotiability is  not  iiiipnircd;  cases  holding  that 
negotiability  is  destroyed;  reasons  for  the  dif- 
ferent rules.  "  222- 

Liability  for  transferring  negotiable  note  U> 


680 
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bona  tide  bolder  so  as  to  cat  off  defenses:— (L) 
tn  general ;  (IL)  cutting  off  defense  of  indofaer ; 
(in.)  effect  of  rule  as  to  parties  in  pari  deUeto; 
<iy.)  form  of  action.  519 

Power  of  agents  to  indorse  negotiable  paper: 
— <L)  cbecks;  (11.)  other  negotiable  paper:  (a) 
of  agents  in  general;  (6)  of  corporate  officers 
and  agents;  {e)  of  bank  officers  and  sgents; 
(JUL)  udorsement  for  accommodation.       401 

BOARDS.    See  also  Municipal  Ck>BFORA- 
TioBB,  6;  Officebs,  1. 

1.  The  consent  of  superrisors  to  the  oon- 
atructfon  of  a  street  railway  over  a  road  must 
be  ffiven  when  they  sre  together  and  acting  in 
Uieir  official  character,  and  should  appear  upon 
the  township  books  kept  bv  the  town  derk. 
Pennwylvania  B,  Co,  t.  Montgomery  County 
Pan.  R.  Co.  (Pa.)  766 

2.  A  majority  may  organize  and  act  where 
a  majority  of  the  body  may  act  after  organiza- 
tion.   People,  Hoffman,  t.  Becht  (Gal.)       203 

8.  The  disqualification  of  two  out  of  fifteen 
freeholders  elected  to  prepare  a  city  charter 
under  Cal.  Const,  art.  11,  g  8.  which  does  not 
in  terms  require  the  Joint  action  of  all  the  mem- 
bers of  the  board,  but  does  provide  that  it  shall 
be  signed  by  the  members  or  a  majority  of 
them,--does  not  prevent  the  lawful  organiza. 
tion  and  action  as  a  board  by  the  other  mem. 
bers.  id, 

BONA  FIDE  HOLDER.    See  BhSEM,  2; 
Bills  and  Notbs,  1,  2. 

BONDS. 

An  unconstitutional  attempt  to  tax  the  citi- 
aens  of  a  county  for  the  benefit  of  certain  res- 
idents thereof  is  made  by  a  statute  authorizing 
the  issue  of  county  bonds  for  the  benefit  of  an 
insolvent  railroad  company  in  the  hands  of  a 
receiver,  with  a  provision  that  from  the  pro- 
ceeds thereof  proper  and  legal  claims  held  by 
bona  fide  residents  of  the  countv  should  m 
first  paid.  Baltimore  db  E.  8.  B  Co,  y.  Spring 
(Md.)  72 

Notes  and  Bbiefs. 

Bonds;  statutes  legalizing*  696 

BOYCOTT. 

Compelling  employes  to  withhold  their  pat- 
ronage from  a  merchant  as  a  condition  of 
their  employment  may  be  an  actionable  wrong 
when  done  solely  from  motives  of  malice. 
'Graham  t.  8t.  Oharlee  /Street  B.  Co.  (La.)  416 

BRIDGE.    See  Eminent  Domain,  2»  8. 

BROKERS.    See  Evidenob,  11. 

BUILDING   AND   LOAN  ASSOCIA- 
TIONa 

The  power  to  indorses  check  which  the  sec- 
fetary  of  a  loan  association,  who  is  its  grnoral 
financial  sgent,  has  authority  to  collect,  is  im- 
plied in  the  power  given  him  to  collect  its  secu- 
rities and  pay  the  money  for  them  to  the  treas- 
urer. OcHe  City  Blda.  db  L.  Auo.  T.  IfaUonal 
Bank  cf  Commerce  iJAo.)   ,  401 


BVILDINOS.    See  also  Negltgkncb,  H 

One  place  of  water  supply  on  each  floor  of 
a  tenement  house,  fairly  accessible  to  all  oocii- 
pants  of  the  floor,  is  all  that  can  oaoally  or 
reasonably  be  required  for  health  and  Are  pro- 
tection, and  therefore  all  that  the  board  of 
health  has  power  to  order  under  N.  Y.  Lawa 
1887.  chap.  84,  amending  §  663  of  the  New 
York  City  Consolidation  Act.  HmUh  Lapari^ 
ment  t.  Trinity  Church  (N.  Y.)  710 

BY-LAWS.    See  Cobfobations,  VL 

CARRIERS.       See    also  Sttdkhcb,    5; 
Hacks^  1,  2. 

1.  A  passenger  on  a  freight  train  with  tha 
conductor's  permission,  but  knowing  that  he  is 
violating  the  rules  of  the  road,  assumes  the 
risk  of  accidents.  LouiniOs  d  2f.  B.  Oo.  t. 
EaiUy  (Tenn.)  549 

2.  The  superintendent  of  a  street^nilwaj 
oompanv  has  no  implied  authority  to  cause  the 
arrest  of  a  passenger  for  placing  in  the  fare  box 
a  counterfeit  coin  in  payment  of  fare,  so  as  to 
make  the  company  liable  for  false  imprison- 
ment in  case  of  such  arrest,  without  proof  of 
precedent  authority  or  subsequent  raoflcatioa 
of  his  act.    Central  B  Co.  t.  Brmeer  (Md.)  6S 

8.  Ratification  of  the  act  of  a  street  railwaj 
superintendent  in  arresting  a  passenger  for 
putting  counterfeit  coin  in  the  box  for  his  fare 
is  not  shown  l^  the  fact  that  the  president  of 
the  company,  the  superintendent,  and  the 
driver  of  the  street  car,  gave  evidence  againsi 
the  person  arrested.  Id, 

4  A  condition  in  a  bill  of  lading,  that  the 
shipper  shall  insure  the  goods  for  the  carrier's 
benefit,  cannot  protect  the  carrier  against  the 
consequencesoiiis  own  negligence.  WiUoek 
V.  Penneylvania  B.  Co.  (Pa.)  228 

NOTB8  ASD  BrIBFB. 

Carriers;  assumption  of  risk  by  person 
wrongfully  on  train.  540 

Effect  of  contract  to  insure  goods.  228 

Responsibility  of  carriers  by  hi^way  car* 
riage.  280 

CASE.    See  Boycott. 

CASHIER.    See  Baihdb,  8L 

CATTLE-GUARDS.       See      CoNsnro- 
tiohal  Law,  8,  9. 

CHARITIES. 

1.  A  residuary  bequest  to  certain  churches 
according  to  the  number  of  members,  to  buy 
coal  for  the  poor  of  the  churches,  is  a  direct 
gift  to  the  churches,  and  does  not  create  a  trust 
for  unascertained  or  indefinite  beneficiaries. 
Bird  V.  Merklee  (N.  Y.)  428 

2.  A  corporation  which  voluntarflyjprovidea 
a  physician  for  injured  or  side  employ M,  whoso 
services  thev  are  free  to  reject  or  accept,  ia 
liable  only,  if  at  all,  for  negligence  in  the  se- 
lection of  the  physicia/D,  and  not  for  his  n^U- 
gent  or  tortious  acts  In  the  treatment  of  those 
who  accept  his  services.  Pitteburgh,  (7.  C.  S 
SL  L.  M.  0^.  J.  AtUi9am  (fnd.) 
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8.  A  nflroad  compaoy  Is  not  liable  to  em- 
f>1ojte  for  negligence  of  phjaicians  and  sur- 
geons in  a  hospital  which  ft  Toluntarily  main- 
tains for  the  gratttitoos  accommodation  of 
injured  employe  to  whom  the  companj[  owes 
no  statutory  or  contractual  obligation  in  the 
snatter.    Sighmif  t.  Union  P«  &   Oo.  (Iowa) 

296 

Notes  and  Bribfb. 

Charities;  validity  of  bequest  to  churches. 

428 

CHECKS.  See  also  Bailmbut,  1, 2;  Bakks, 
1-7;  BniLDnre  asd  Loan  Associations; 
Sbt-Off  and  Countbbclaim. 

1.  The  payee  of  a  check  who  fails  to  make 
presentment  within  a  reasonable  time  assumes 
the  risk  of  loss  occasioned  by  the  insolvency 
of  the  drawee  occurring  in  the  mean  time. 
Anderion  v.  Rodgers  (Kan.)  248 

2.  It  Is  negligence  in  the  holder  of  a  check 
to  send  it  directly  to  the  drawee,  residinir  in  a 
<liBtant  place,  for  payment;  and  the  bolder  is 
responsible  for  any  loss  occasioned  by  adopting 
such  course.  Id. 

8.  Sending  a  check  by  an  indirect  route  will 
not  constitute  negUirence  in  presenting  it,  if  it 
Teaches  iis  destination  as  soon  as  if  sent  direct, 
taking  the  full  time  allowed  by  law  for  mail- 
ing it.  Firit  Nat.  Bank  v.  Buckhannon  Bank 
<Md.)  882 

4.  Taking  a  substituted  check  from  the 
<lrawee  of  a  worthless  check  who  cannot  cash 
it,  and  then  failing  to  use  due  diligence  in  pre- 
senting the  new  check,  on  which  no  amount  of 
diligence  could  have  obtained  payment,  will 
not  create  any  liability  to  the  drawer  of  the 
original  check.  Id. 

Notes  and  Briefs. 

Duty  of  depositor  as  to  forgery  of,  see  Banks. 

Checks;  duty  of  drawee  to  know  signature 
upon.  685 

Duty  as  to  presenting.  882 

Sending  directly  to  drawee  bank.  248 

Power  of  agents  to  indorse.  401 

CHURCH.    See  Ghabities,  1. 

CLERK.    See  also  Banks,  5,  8. 

The  clerk  of  a  court  may  refuse  to  furnish 
to  a  newspaper  a  copy  of  the  proceedings  in  a 
divorce  case  for  publication,  in  the  absence  of 
anv  statutory  provision  on  the  subject.  Be 
CdttoeU  (R  I.)  82 

COLLATERAL  SECURITY.  See  Bills 
AND  Notes,  6;  Insolvency. 

COLLECTION.    SeeBAraB,t 

COMMERCE.    See  also  Taxes,  2. 

1.  The  operation  of  towboats  on  navigable 
waters  between  different  states  under  a  fed- 
eral license  cannot  be  subjected  to  a  state 
license  tax.    Frere  v.  Von  Behoder  (La.)      414 

%.  The  peddling  of  the  separate  articles  after 
the  package  in  which  they  were  shipped  from 
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other  states  has  been  broken  may  lawfully  be 
regulated  under  the  police  power  of  a  state. 
Oom.  V.  Earmd(?9L,)  888 

8.  Sales  of  intoxicating  liquors  shipped  to 
another  state  in  the  original  packages  before 
the  passage  of  the  Wilson  Bill  are  not  subject 
to  the  laws  of  that  state  respecting  the  recov- 
ery of  money  paid  on  such  sales.  Wind  v. 
Tier  (Iowa)  211^ 

4  The  drawing  of  a  bung  in  a  barrel  in 
which  intoxicating  liquors  were  shipped  from 
another  state,  in  order  to  obtain  a  small  quan- 
tity for  testing  the  article  to  determine  an  op- 
tion to  reject  tiie  purchase,  does  not  aestrov 
the  nature  of  the  original  package.  Id, 

6.  A  telegraph  company  which  has  a  con- 
tinuous line  between  points  in  the  same  stata 
over  which  it  might  transmit  a  message  re- 
ceived for  that  purpose,  but  which  passes 
through  another  state  on  the  route,  cannot 
claim  that  the  message  is  interstate  commerce 
and  therefore  exempt  from  state  authority 
limiting  the  charge  for  transmission,  althouffli 
the  company  does  not  in  fact  transmit  the 
message  the  whole  distance,  but  delivers  it  at 
an  intermediate  point  in  another  state  to  anoth- 
er companv  because  its  own  line  for  the  re- 
mainder of  the  distance  is  fully  occupied  by 
other  business.  LeateU  y.  Western  U,  Teleg. 
Oo.  (N.  C.)  848 

COMMON  LAW. 

1.  The  common  law  of  England,  though 
adopted  and  accepted  as  the  law  of  tbe  state, 
and  though  unchanged  by  statute,  is  not  under 
all  circumstances  and  conditions  to  be  applied 
as  the  local  common  law.  Kan$at  Oityt  M.  dh 
B.  B.  Oo.  V.  Smith  (Miss.)  762 

2.  The  practice  of  rendering  judgment  by 
default  on  defendant's  failure  to  appear,  which 
apparently  originated  in  usage,  has  been  sanc- 
tioned by  frequent  statutory  recognition,  and 
has  been  extended  in  its  operation  from  time 
to  time  by  judicial  application,  must  be  recog- 
nized as  part  of  the  common  law  of  Pennsyl- 
vania.    Com.  V.  Lehigh  Valley  R.  Oo.  (Pa.)  281 

8.  The  common  law  of  one  of  the  United 
States  includes  the  long  recognized  judicial 
practice  of  that  state,  whether  it  was  ever 
known  in  EngUind  or  not.  Id, 

COMPOSITION        WITH        CREIV 
ITORS. 

A  composition  with  creditors  is  not  made  en- 
tirely void  so  as  to  defeat  a  recoverv  on  notes 
given  in  furtherance  thereof,  merely  because 
of  a  secret  agreement  giving  to  that  creditor  a 
preference  by  way  of  security  for  other  notes 
given  him  under  tbe  composition.  Hanover 
Hat.  Bank  v.  Biake  (N.  Y.)  88 

Notes  and  Briefs. 

Composition  with  creditors;  effect  of  givinff 
one  creditor  a  secret  advantage  in  a  composi- 
tion:—(I.)  effect  on  the  composition;  (II.)  ac- 
tion on  original  claims;  (III.)  contracts  to  in- 
duce assent  to  a  composition;  (IV.)  action  for 
balance;  (V.)  reservation  of  part  of  the  original 
claim  from  the  composition;  (VI.)  liability  of 
creditor  on  obtaining  a  fraudule/tt  preference; 
(Vn.)  composition  not  general  88 

56 
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COHDinOH.    See  Dbed. 

COHFIilCT  OF  IiAWS.    See  tte  Corfo- 
BATioira,  18. 

1.  The  fact  that  Id  uafng  a  blank  fonn  a 
note  is  OD  ita  face  dated  at  a  certaiD  place  and 
made  payable  there  does  not  prevent  it  from 
beiD^  coDsidered  a  contract  of  another  atate  in 
which  it  was  delivered,  whenaach  was  the  in- 
tention. Firtt  Jiai,  Bankcf  Jchnwn  Ckty  v. 
Mann  (Tenn.)  5d5 

3.  An  antennptlal  contract  made  in  a  foreign 
ooantry,  by  whkh  the  children  of  a  former 
marriage  of  the  wife  are  adopted  by  the  hus- 
iMnd  and  the  property  settled  upon  them  and 
the  children  of  the  marriage,  approved  by  the 
courts,  is  not  applicable  to  real  property  ac- 
quired by  the  husband  in  Illinois  after  his 
emigration  to  this  country,  so  as  to  prevent  his 
disposition  thereof  by  deed  or  will.  Long  v. 
M^M  (III.)  791 

8.  An  antennptlal  contract  made  in  a  foreign 
country,  by  which  children  of  a  former  mar- 
riage of  the  wife  were  adopted  as  hein  of  the 
husband,  will  not  prevent  disposition  of  real 
property  subsequently  acquired  in  Illinois  after 
bis  emiirration  thereto,  although  such  children 
are  infants  at  the  time  of  sucn  eroimtion  in- 
capable of  consenting  to  a  change  of  domicil, 
or  of  waiving  any  rights,  as,  if  they  acquire  the 
status  of  heirs,  their  inheritao re  must  be  in  ac- 
cordanre  with  the  laws  of  Iliioois,  bv  which 
the  husband  has  an  absolute  right  to  dispose  of 
his  property  by  will  to  the  exclusion  of  natural 
or  adopted  children.  Id, 

4  The  liability  of  stockholders  In  foreign 
corporations  must  be  determioed  by  the  law  of 
the  fetate  under  which  such  corporations  were 
created.    Mandel  v.  Swan  Land  db  G,  Co.  (III.) 

818 

6.  The  liability  of  a  stockholder  to  the  cor- 
poration for  calls  made,  though  dependent 
upon  the  phraseology  of  the  statute  creating  it, 
is  contractual,  and  will  ordinarily  be  enforced 
by  the  courts  of  another  jurisdiction,  unless  a 
wrong  or  injury  will  be  done  to  the  citizens 
of  such  jurisdiction,  or  the  policy  of  its  laws 
will  be  contravened  or  impaired.  Id, 

6.  The  rifirht  of  a  corporation  to  recover  In 
another  jurisdiction  the  amount  of  calls  made 
upon  its  stock  does  not  depend  upon  any  prin- 
ciple of  comity,  but  upon  the  right  to  enforce 
a  contract  validly  entered  Into.  Id, 

7.  The  Illinois  statute  providing  that  foreign 
corporations  doing  business  In  the  state  shall 
be  subject  to  the  liabilities,  restrictions,  and 
duties  imposed  upon  domestic  corporations, 
and  have  no  other  or  greater  powers,  does  not 
relieve  a  citizen  becoming  a  stockholder  in  a 
foreign  corporation  from  a  liability  for  calls 
made  upon  stock  forfeited  for  nonpayment  of 
such  calls,  imposed  by  the  statute  under  which 
such  corporation  was  organized,  as  the  term 
"doing  business"  has  no  relation  to  the  by-laws 
of  the  company,  or  its  relations  to  its  own 
members,  or  its  resort  to  the  Illinois  courts  to 
enforce  such  liability.  Id. 

Notes  and  BnisFa 

Conflict  of  laws;  effect  of  foreign  aBtMuptlal 
contract  VMl 

87  L.  R.  A 


COHSPIRACT. 

An  incorporated  milk  exchange  which 
stitutea  a  combination  of  milk-dealers  anl 
creamenr  men  to  fix  and  control  the  price  of 
milk  to  oe  paid  by  them,  thus  putting  them  id 
position  to  control  the  market,  is  illegal  and 
may  be  dissolved  at  the  suit  of  the  attorney 
general    FiBople  t.  Miik  Buhange  (N.  Y.)  487 

CONSTABLE.    See  Officers,  2. 

COVSTTrUTIONAIi    LAW.    See    also 

Cbimimal  Law.  7;  Ikdicti£ei(t,  1;  Mr- 

iriCIFAL  GOBPOBATIOHB,  8;  Tbiai^  1. 

1.  Prior  laws  and  decisions  not  directly  or 
by  mere  necessary  Implication  denied  in  a  new 
constitution,  survive  with  full  force  and  effed. 
Mauidin  r.  QrtentiUe  (S.  G.)  884 

8.  The  vested  right  to  a  defense  under  the 
statute  of  limitations  after  bar  of  a  cause  of  ac 
tion  is  complete  is  protected  against  subsequent 
changes  in  the  law  l^  the  constitutional  pro^ 
vision  that  all  "righU"  shall  continue  valid. 
Lawrenc$  v.  Louiniile  (Ky.)  560 

8.  The  law  of  the  land,  within  the  meaning 
of  a  constitutional  restriction  upon  interference 
with  private  rights,  means  the  common  law 
and  the  previously  existing  statute  law.  Jfavl- 
din  T.  QreenviUe  (8.  C.)  iSt 

4.  A  statute  authorizing  execution  to  issue 
against  individual  members  of  a  limited  part- 
nership to  the  extent  of  the  unpaid  portions  of 
their  subscriptions,  if  execution  against  the  as- 
sociation has  been  returned  unsatisfied.  doe» 
not  violate  the  constitutional  provision  re> 
quiring  due  process  of  law,  where  it  allows- 
a  judicial  Investigation  as  to  the  amount 
remaining  unpaid  on  such  subscriptions. 
Bouse ,  H,  d  Go.  v.  Donovan  (Mich.)  577 

5.  Compelling  expense  to  improve  property 
by  the  exercise  of  police  power  does  not  de- 
prive the  owner  of  his  property  without  due 
process  of  law,  if  the  exaction  is  not  unrea- 
sonable either  with  reference  to  the  nature  or 
cost.  Beaiih  Department  v.  Trinity  Church 
(N.  T.)  710 

6.  Due  process  of  law  does  not  require 
notice  to  the  owner  of  premises  before  the 
board  of  health  under  statutory  authority  cat» 
order  him  to  furnish  water  in  tenement-houses^ 
where  he  is  entitled  to  a  trial  in  any  attempt 
to  enforce  a  penalty  or  punishment'  for  non- 
compliance. Id. 

7.  A  statute  requiring  water  to  be  fur- 
nished on  each  floor  of  every  tenement- house 
is  a  valid  exercise  of  the  police  power  with  re- 
spect to  health,  and  also  with  respect  to  public 
safety  regarding  fires  and  their  extinguish- 
ment. Id, 

8.  A  statute  cannot  impose  an  absolute  lia- 
bility on  railroad  companies  for  damages 
caused  bv  its  trains  In  killing  stock,  irrespec 
tive  of  the  railroad  company's  negligence  or 
fulfillment  of  the  requirements  of  the  statutes, 
but  may  impose  a  liability  for  neglieence  or 
failure  to  construct  cattle  guards  required  by 
statute.  Birmingham  Mineral  R,  Co.  v.  Par- 
sons  (Ala )  26^ 

9.  A  statute  requiring  railroads  to  build 
cgttle-guardi  whenever  demand  for  them  i3 
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made  by  the  owners  of  land  tbrongb  wbicb  tbe 
road  niDsis  nol  nncoDstitutioDal  on  tbe  ground 
tbat  the  land  owner  is  made  tbe  sole  Judge  of 
tbe  neoeasity  for  tbem,  since  tbe  statute  migbt 
require  tbe  oompanj  to  construct  tbem  in 
every  case.  Id, 

10.  Tbe  power  of  tbe  legislature  over  a  sub- 
ject is  not  limited  by  tbe  constitutional  pro- 
vision aeainst  local  or  special  laws  granting 
special  or  exclusive  priyilege,  immunity  or 
franchise,  but  this  is  rather  a  limitation  in  re- 
spect to  tbe  manner  of  tbe  ezerdae  of  the 
power.    QmiUff  v.  MacDonald  (Neb.)         540 

11.  Tbe  exclusive  privilege  of  removing 
garbage,  given  by  a  muoicipai  contract,  is  not 
an  exclusive  franchise  within  Neb.  Const 
art.  8,  §  15,  prohibiting  local  or  special  laws 
granting  "any  special  or  exclusive  privilege, 
Immunity,  or  franchise."  but  is  a  mere  sanitary 
arrangement  within  tbe  police  power.         Id. 

12.  An  ordinance  making  it  unlawful  to  en- 
gage in  tbe  business  of  a  scavenger  without 
having  a  license,  and  giving  to  licensed  scav- 
engers, two  or  more  of  whom  shall  be  ap- 
I)oioted  by  tbe  mayor,  tbe  exclusive  privilege 
of  cleaning  privy  vaults  and  cesspools  and  re- 
moving garbage  from  private  premises  as  well 
as  from  streets,  is  unconstitutiooal  as  an  at- 
tempt to  create  a  monopoly  of  a  lawful  calling. 
— especially  where  tbe  coustitution  provides 
tbat  special  privileges  or  immunities  shall  not 
be  granted  by  any  tribunal  or  agency  except 
the  legislature,    be  Lowe  (Ean.)  546 

18.  An  ordinance  makine  it  unlawful  to 
beat  a  drum  upon  any  traveled  street  without 
special  permit  from  the  president  of  the  board 
of  trustees,  which  he  may  grant  whenever  in 
bis  judgment  it  shall  not  conflict  with  the 
purposes  of  tbe  ordinance.  Is  not  an  unconsti- 
tutional denial  of  individual  rights.  Re  Flah- 
erty (Cal.)  520 

14.  A  statute  making  it  unlawful  to  do  busi- 
ness as  an  employing  or  master  plumber  with- 
out a  certiflcate  of  competency  obtained  from 
an  examining  board,  and  registration  with  tbe 
board  of  health,  and  requiring  compliance 
with  the  regulations  of  both  boards,  but  having 
no  application  to  plumbers  who  do  not  employ 
others, — is  a  constitutional   exercise    of   the 

Solice    power    to    protect    health.      People, 
Teehamcue^  t.  Warden  of  Oily  Prieon  (N.  T.) 

718 

15.  Unfair  or  oppressive  action  of  the  board 
of  examiners  authorized  to  grant  the  required 
certificates  of  competency  to  master  plumbers 
will  not  render  unconstitutional  a  statute 
which,  as  framed,  provides  for  an  impartial 
board.  Id. 

16.  A  statute  prohibiting  tbe  taking  of  fish, 
with  certain  specified  exceptions,  in  any  other 
manner  than  angling  for  them  with  hook  and 
line,  is  a  valid  exercise  of  the  police  power. 
8taU  V.  MroeinM  (Minn.)  76 

17.  A  citizen  of  Indian  blood  is  not  deprived 
of  any  constitutional  privileges  and  immunities 
by  a  statute  prohibiting  the  sale  or  giyinff  of 
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intoxicating  liquors  to  any  InUiam 
Bray  (Cal.) 
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See  also  Obdonal  Law. 

Constitutional  law;  as  to  regulation  of  burf- 
nesa.  719 

Extent  of  police  power  to  require  improTo- 
mentof  building.  711  » 

Equal  privileges  of  Indians.  168 

CONTEMPT. 

1.  Interference  with  tbe  property  of  a  cor- 
poration of  which  a  receiver  has  been  ap- 
pointed, by  attaching  it,  is  a  civil  contempt. 
Bolbrook  v.  Ford  (Dl.)  824 

2.  Previous  knowledge  on  tbe  part  of  one 
attaching  property  in  another  state  in  violation 
of  the  rights  of  a  receiver,  of  the  appointment 
of  tbe  receiver  or  of  the  insolvency  of  the 
debtor,  is  necesviry  to  cause  the  court  to  en- 
join tbe  suit  or  commit  tbe  plaintiff  for  con- 
tempt. Id. 

8.  Tbe  contempt  of  a  resident  creditor  of  a 
foreign  corporation,  in  attaching  in  another 
state  debts  due  such  corporation  after  tbe  ap- 
pointment of  a  receiver,  and  in  refusing  to  dis- 
miss such  attachment  suits,  is  waived  by  the 
voluntary  interference  of  such  receiver  in  the 
attachment  suits.  Id. 

4.  A  court  of  equity  asked  to  proceed  as  for 
a  contempt  against  a  creditor  who  seeks  to 
reach  by  attachment  or  garnishment  debts  due 
to  an  insolvent  debtor  by  persons  residing  out 
of  the  state  may  inquire  which  of  the  parties 
has  a  paramount  right  or  statutory  equity  to 
those  debts.  Id. 

CONTINUANCB. 

1.  A  continuance  because  of  absence  of  wit- 
nesses should  be  denied  when  not  made  in  good 
faith,  as  shown  by  tbe  fact  that  tbe  applicant 
made  efforts  to  prevent  the  attendance  on  be- 
half of  the  state  of  one  of  the  absent  witnesses^ 
and  used  no  diligence  to  pro^nire  tbe  testimony 
of  the  others.    Slate  v.  BHui  (Iowa)  846 

2.  Aflldavits  in  opposition  to  a  motion  for 
continuance  may  be  received  for  purposes 
other  than  to  contradict  statements  as  to  what 
the  testimony  of  absent  witnesses  will  be.    Id. 

CONTRACTS.  Bee  also  Corporations,  7. 
8;  Eyidbncb,  11;  Hacks,  8;  Municipal 
corpokatiohb,  10,  11. 

1.  Tbe  construction  put  upon  the  contract 
by  the  parties  may  be  looked  to  in  determining 
its  legal  effect,  if  toe  language  employed  leaves 
the  true  meaning  in  doubt  Wweter  v.  Olark 
(Fla.)  126 

2.  A  corporation  and  its  members  in  their 
control  over  it  may  constitute  a  trust  or  com- 
bination to  fix  the  price  of  merchandise  or 
limit  the  amount  sold,  within  the  meaning  of 
a  statute  prohibiting  such  trust  or  combination 
and  relievinff  third  persons  from  liability  to 
pay  for  goods  purchased  from  such  combina- 
tion. Bird  T.  Chicago  MUk  Shipper^  Aeeo. 
(JXL)  298 

8.  A  ftatute  relieving  purchasers  from  a 
truit  or  oomMiuition  to  nise  the  price  of  food 
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products,  from  liability  to  paj  for  thdr  par- 
cbases,  will  apply  to  purchases  made  after  its 
passage  under  a  ooDtiouing  contract  previously 
executed,  which  guarantees  payment  on  the 
15th  of  each  month  for  goods  furnished  dur- 
ing the  prior  month.  Fbrd  t.  Chicago  Milk 
8&pper/ Auo,  (m.)  2»S 

4.  A  statutory  right  to  recover  money  paid 
on  an  unlawful  purchase  of  intoxicating  liquors 
cannot  apply  to  a  purchase  made  in  anotbcr 
state  where  it  was  valid,  although  the  seller's 
intent  to  aid  the  purchaser  to  violate  the  laws 
of  his  stote  would  defeat  his  right  to  recover 
for  the  purchase  price,  on  grounds  of  public 
policy.     Wind  v.  lUr  (Iowa)  219 

5.  A  contract  by  a  grandfather  to  pay  a  cer- 
tain sum  to  his  son's  wife,  living  apart  from 
her  husband,  and  a  further  sum  to  his  grand- 
eon  on  his  coming  of  age,  if  she  will  allow  him 
to  take  the  boy  into  his  family  until  he  is  of 
age,  and  educate  him,  giving  her  the  privilege 
of  visiting  the  child  and  having  him  at  her 
home  whenever  convenient, — is  not  acainst 
public  policy  as  an  attempt  to  shift  the  burden 
of  parental  obligation  by  mere  sale  of  the 
child.    Ender»Y.  ESndtniPA.)  56 

Notes  and  Briefs. 

See  also  Muhioipal  Corpokaiiohs. 

Validity  of  contract  for  transfer  of  parental 
responsibilityor  authority:— parent  cannot  re- 
lieve himself  of  his  obligations;  exceptions; 
right  to  revoke;  contract  not  en  forced;  children 
restored;  right  under  statute;  rights  of  third 
person;  estoppel  of  parent;  child's  welfare  will 
be  regarded;  effect  of  child's  choice;  child  may 
enforce  contract;  agreement  as  to  residence  of 
child.  56 

Monopoly  in  contract  for  removal  of  olt- 

822 
885 


Conelusiveness  of  writings. 
Rescission  of,  in  equity. 


CONVICTS.  See  Criminal  Law,  &-7. 
Notes  and  Briefb. 

CORPORATIONS.  See  also  Aotiom  or 
Suit,  2;  Conflict  of  Laws,  4,  6, 7;  Con- 
spiracy; Contracts,  2;  Costs  and  Fees, 
2;  Criminal  Law,  2;  Insurance,  1,  8; 
Rbcbivbrs;  Specific  Performance; 
Statutes,  6;  Taxes,  2;  Tradename,  1. 

1.  A  corporation  is  not  responsible  for  un- 
authorized and  unlawful  acts  of  its  officers, 
though  done  et^ore  officii.  Central  B,  Co,  v. 
Breu>er  (Md.)  68 

Preferred  stock. 

2.  The  holder  of  preferred  stock,  even  if  it 
was  issued  in  compromise  of  a  debt  of  the  cor- 
poration to  him,  is  a  stockholder,  and  not  a 
creditor,  under  a  statute  giving  the  holders  of 
such  stock  all  the  privileges  of  other  members 
of  the  corporation,  includiuff  the  right  to  vote 
upon  the  stock.  Fidd  v.  LamMon  dt  0.  Mfg. 
Co,  (Mass.)  186 

8.  A  guaranty  by  a  corporation  of  dividends 
upon  preferred  stock,  in  accordance  with  a 
statute  permitting  a  guaranty  of  such  dividends 
payable  cumulatively  out  of  net  profits,  does 
not  make  the  dividend  payable  at  all  events, 
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but  only  devotes  the  profits  to  the  payment  of 
dividends  npon  such  stock  in  pieferenee  lo 
common  stock.  H 

4  The  declaration  of  a  dividend  out  of  net 
profits  contrary  to  the  Judgment  of  the  direct- 
ors is  not  required  by  a  guaranty  bv  the  cor- 
poration of  dividends  upon  prefmed  stock  in 
accordance  with  a  statote  simply  permitting  a 
guaranty  of  such  dividends  payable  cumula- 
tively out  of  net  profits.  id 

6.  The  right  to  dividends  on  preferred  stock, 
which  are  payable  out  of  net  profits,  cannot 
be  enforced  in  an  action  at  law,  even  if  there 
are  net  profits  out  of  which  they  might  be 
paid,  if  no  dividend  has  been  declaredL        11 

6.  A  court  of  equity  cannot  compel  the  dec- 
laration of  a  dividend  on  preferred  stock  out 
of  net  profits  ft'om  which  the  directors  have  a 
right  to  make  the  dividend  payable  cumula- 
lively,  where  for  half  the  time  for  which  the 
dividends  are  claimed  there  were  no  net  profits, 
and  the  condition  of  the  corporation  ia  such 
that  the  court  cannot  say  that  the  payment  of 
dividends  might  not  inlure  the  concern,  or 
that  the  withholding  of  them  might  not  he  ju- 
dicioua.  /d 

Restrietions  on  trajtofer  of  stock* 

7.  An  agreement  between  a  subscriber  and 
a  corporation,  to  the  effect  that  the  l)oard  of 
directors  shall  appraise  the  value  of  his  shares 
and  have  the  option  to  take  them  at  that  value 
in  case  of  any  transfer  thereof,  is  not  against 
public  policy.  Nino  England  TruH  Oo.  v.  Ab- 
bott (Mass.)  271 

8.  Even  if  a  by-law  of  a  corporation  giving 
the  board  of  directors  the  option  to  take  the 
shares  of  anv  stockholder  who  desires  to  sell 
them  at  a  value  appraised  by  themselves  may 
be  invalid,  the  subscriber  is  bound  by  his 
agreement  which  adopts  the  by-law.  Id, 

9.  An  offer  of  stock  for  appraisal  is  not 
necessary  to  permit  the  exercise  of  an  option  of 
the  corporation  to  take  the  stock  under  an 
agreement  making  it  the  duty  of  an  executor 
or  oUier  transferee  to  offer  the  shares  for  ap- 
praisal to  be  taken  at  the  election  of  the  cor- 
poration. Id, 

Forfeiture  of  stock* 

See  also  Forfeiture. 

10.  A  positive  statutory  provision  that  a  cor 
poration  may  not  only  forfeit  stock  for  non- 
pavment  of  calls,  but  collect  all  calls  made 
prior  to  the  forfeiture,  will  control  any  prin- 
ciple adopted  as  a  mere  equitable  rule.  Man- 
del  V.  Swan  Land  dk  C  Co,  (III. )  818 

11.  The  general  rule  in  the  United  States  ii 
that,  whOe  a  corporation  having  the  right  un- 
der the  statute  creating  it  to  declare  a  forfeit- 
ure of  shares  for  nonpayment  of  calls  may 
exercise  an  option  to  forfeit  the  stock  or  sue 
for  the  amount  of  the  calls,  it  cannot  forfeit 
the  stock  and  afterwards  sue  at  law  for  such 
amount.  Id, 

12.  A  right  of  recovery  by  a  foreign  corpo- 
ration, of  calls  made  upon  stock  which  baa 
been  forfeited  for  nonpayment  of  such  calls, 
being  in  confiict  with  the  current  of  legislation 
in  this  country  cannot  depend  on  a  by-law 
merely,  but  must  exlat  in  the  Act  under  which 
the  company  ii  incoiponted.  Id. 
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18.  A  statute  authorizing  recovery  after  for- 
feiture of  cor|X)rate  atock,  of  all  calls  owing 
upon  it  at  the  time  of  forfeiture,  does  uot  au- 
thorize recover  J  of  interest  and  expenses  there- 
after accruing.  JSf. 

Stoekholders*  lUbilUy. 

14.  A  corporation  whose  articles  of  associa- 
tion provide  that  the  holders  of  shares  for  the 
time  heing,  whatever  the  number  issued  or 
subscribed  for,  shall  form  the  company,  may 
make  calls  upon  its  stock,  although  the  entire 
amount  of  stock  has  not  been  subscribed  for 
or  the  shares  allotted.  Id, 

16.  The  liability  of  stockholders  for  failure 
to  publish  an  annual  notice  of  the  corporate 
debts  is  in  the  nature  of  a  penalty  as  a  punish- 
ment for  their  default.  Qlobe  Pub.  Co.  v. 
8UmU  Bank  (Neb.)  854 

16.  A  creditor's  cause  of  action  against  a 
stockholder  does  not  accrue  until  judgment 
against  the  corporation  and  the  ezbausUng  of 
the  remedy  by  execution,  under  the  Nebraska 
constitution  providing  for  liability  of  the 
stockholder  in  certain  cases,  for  corporate 
debts  which  have  been  first  ascertained  and 
after  the  corporate  property  has  been  ex- 
hausted. Id. 

Disaolntioii. 

17.  After  the  dissolntion  of  a  corporation 
the  power  to  proceed  Judicially  against  it  is 
wholly  devested  except  as  specially  authorized 
by  statute.  Catnba  v.  Milwaukee  dbM.B.  Co. 
(Wis.)  869 

18.  A  corporation  organized  hj  purchasers 
of  a  railroad  on  foreclosure,  which  is  after- 
wards devested  of  all  its  property  and  its  fran- 
chise for  the  operation  of  the  railroad  by  the 
subsequent  foreclosure  of  prior  liens  thereon 
created  by  the  original  owner,  does  not  there- 
after continue  to  exist  so  that  it  can  be  sued 
after  a  new  corporation  under  legislative  au- 
thority has  acquired  the  property  under  the 
latter  foreclosure  and  operated  the  road  ifor 
many  years.  2d. 

19.  The  fact  that  suit  by  the  attorney  gen- 
eral to  annul  the  existence  of  a  corporation  as 
an  illegal  combination  to  keep  down  the  price 
of  a  commodity  was  instituted  upon  petition 
of  another  association  which  was  formed  to 
enhance  such  prices  cannot  a£Fect  the  decision 
of  the  case.    Peoj^  v.  Milk  Exchange  (N.  T.) 

487 

20.  A  combination  between  a  corporation 
and  its  members  to  control  the  price  of  food 
products  may  be  made  illegal  by  subsequent 
legihlati  tn.  Ford  v.  Chicago  Milk  Shippers^ 
Auo.  (111.)  298 

InaolTeoejr* 

21.  The  mere  insolvency  of  a  corporation 
known  to  a  creditor  will  not  prevent  him  from 
obtuining  a  valid  lien  by  attachment  of  its 
property.  BaUin  v.  MerchanUt  Exeh,  Bank 
(Wis.)  867 

Foreig;!!  eorporatlons. 

See  also   Crkditokb'  Bill  ;  Garmishhent; 
Inbubamcb. 

22.  The  taking  of  a  single  mortgage  by  a 
foreign  corporation  for  past-due  indebtedness 
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for  goods  sold  at  its  domicil  is  not  doing  busi- 
ness in  the  state  within  the  meaning  of  re- 
strictions on  business  of  foreign  corporations. 
Floreheim  Broi.  Dry-Qoode  Co.  v.  Leeter 
(Ark.)  605 

28.  Partnership  aasodationt  organized  an- 
der  Pa.  Act  June  2,  1874,  whicn  have  tha 
powers  in  substance  of  corporations,  are  re- 
garded In  New  Jersey,  when  doing  business 
there,  as  corporations  subject  to  corporal  ion 
taxes.  8titU.  Tidewater  Pipe  Co.  t.  Biate  Bd. 
of  Aeeeeeore  (N.  J.  Sup)  684 

Notes  and  Briefs. 

Corporation;  as  an  illegal  monopoly. 

802,  438 

Domicil  in  other  sUte.  826 

Power  of  agents  to  indorse  negotiable 
paper.  401 

Foreign,  doing  business.  505 

Restrictions  by  by-laws  or  articles  of  asso- 
ciation on  the  right  to  sell  shares  of  stock: — 
(I.)  by  by-law:  (a)  in  general;  {b)  of  national 
banks:  (11.)  by  articles  of  association;  (IIL) 
exercise  of  power  to  approve  or  disapprove. 

271 

Preferred,  guaranteed,  and  interest-bearing 
stock: —  (I.)  power  to  issue:  (a)  in  the  first  in- 
stance; ib)  given  by  change  of  charter  or  arti- 
cles; (11.)  estoppel  to  deny  validity;  (III.) 
nature  of  interest  created  by;  (IV.)  rights  and 
preferences  as  to  assets;  (Y.)  rights  and  prefer- 
ences in  dividends:  (a)  in  general;  (f>)  payment 
out  of  capital;  {c)  payment  when  capital  is  im- 
paired or  debts  mipaid;  ((f)  guaranteed  divi- 
dends; (e)  preference  over  common  stock;  if) 
accumulations  and  arrears;  (VI.)  remedy  to  ob- 
tain or  protect  dividends;  (YII.)  guaranty  of 
dividends  by  outside  party;  (VIII.)  interest- 
bearing  stock;  (IX)  special  stock;  (X.)  reduo- 
tion  of  shares;  (XI.)  miscellaneous  matters. 

136 

Forfeiture  of  corporate  stock:  (I.)  power  to 
forfeit;  (II.)  validity  of  exercise  of  power:  (a) 
in  general;  (6)  necessity  of  notice;  (e)  sufBcicncy 
of  notice:  (III.)  redemption  or  other  remed}  of 
stockholder;  (IV.)  effect  of  forfeiture  on  p(  r- 
sonal  liability  of  stockholder:  (a)  as  to  uq- 
paid  assessments;  (6)  as  to  creditors;  (V.)  mis- 
cellaneous. 805 

Statutory  liability  of  stockholders.  855 

Dissolution  or  expiration  of.  871 

Expiration  of  franchise  of  water  company. 

8^ 

Forfeiture  of  charter.  483 

Preference  among  creditors  by  Judicial  pro- 
ceedings. 859 

Proceedhogs  on  indictment  against.  231 

COSTS  AND  FEEa 

1.  Attorneys'  fees  are  taxable  as  in  equitabla 
actions,  in  a  proceeding  under  Wis.  Rev.  Stat. 
§  3129,  for  the  trial  of  issues  on  application  by 
a  creditor  in  a  partition  action,  whether  tha 
trial  is  by  court  or  by  jury.  Van  Oedell  r. 
Champion  (Wis.)  778 

2.  Minority  stockholders  may  compel  the 
oorponUJoB  to  pi^  actual  and  necessary  ez< 
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peDses,  iDcludfng  reasonable  attorneys'  fees,  of 
a  successful  suit  by  tbem  to  recover  corporate 
property  whicb  bad  been  wrongfully  conveyed 
by  tbe  corporate  officers  according  to  tbe 
wishes  of  the  majority  stockholders.  Orant 
▼.  Lookout  Mountain  Co.  (Tenn.)  08 

KOTSa  AND  BBIBFt. 

Compelling  labor  in  payment  of,  aee  OBna- 
HAL  Law. 

Costa;  allowanoe  of  attorneys'  fees  oat  of 
fund.  98 

COTENANTS.    See  AonoH  ob  Suit,  8. 

COUNTIEa 

A  statute  may  so  far  valid  ate  void  county 
warrants  theretofore  Issued  that  the  plea  of 
ultra  vires  cannot  thereafler  be  interposed  as  a 
defense  thereto;  but  the  purpose  to  validate 
them  must  be  clearly  expressed  by  the  legbla- 
ture,  or  be  deducible  from  tbe  statute  by 
necessary  implication.  BrtJUne  v.  Nd»n  Coun- 
ty (N.  D.)  696 

COURTS.    See  also  Offigbrb^  8. 

1.  The  "district"  within  which  an  accused 
person  must  be  tried  under  the  constitutional 
provision  for  trial  by  jury  "of  the  county  or 
district'  in  which  the  offense  was  commitled 
is  Uie  "vicinity/'  and  is  not  necessarily  con- 
fined to  the  Judicial  district;  and  such  provi- 
sion does  not  prevent  trial,  on  motion  of  the  ac- 
cused, in  an  adjacent  county  which  is  in 
another  district  Stale,  Funck,  t.  MeCarty 
(Ohio)  684 

2.  The  location  of  a  sidewalk  upon  a  street 
Is,  under  the  Illinois  statute,  within  the  discre- 
tion of  the  city  authorities,  and  cannot  be  in- 
terfered with  by  the  courts.  Mt,  Carmel  v. 
^aw  ail.)  680 

8.  A  statute  providing  for  commissioners  ap- 
pointed by  a  court  to  make  a  report  as  to  a 
proposed  annexation  of  municipal  corporations, 
which  annexation  becomes  complete  on  the  ap- 
proval of  the  report  by  the  court,  is  not  uncon- 
stitutional as  vesting  a  court  with  powers  not 
judicial  so  as  to  defeat  the  operation  of  the 
statute, — at  least  where  the  courts  and  judges 
make  no  objection.  State,  Bieharde,  v.  CVn- 
cinnati  (Ohio)  787 

4.  The  provision  of  Dak.  Comp.  Laws,  § 
7812,  that  a  judge  "may"  call  in  another  judge 
to  try  the  case  when  one  indicted  for  lelony 
presents  to  him  an  affidavit  stating  that  he  can- 
not have  an  impartial  trial  by  reason  of  the 
bias  or  prejudice  of  such  judge,  makes  it  the 
absolute  duty  of  the  judge  to  call  in  another 
judge  to  try  the  case,  and  the  word  "may"  is 
to  be  construed  "must."  State  t.  Eent  (N. 
P.)  686 

Notes  akd  Briefs. 

Courts;  personal  liability  for  excess  of  ju- 
risdiction. 92 

Change  of  Judges.  687 

CREDITORS'  BILL. 

No  lien  is  acquired  upon  debts  due  a  foreign 
corporation  from  residents  of  a  stale  oihar  Ihia 
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that  in  which  a  creditors'  bill  is  brought  against 
such  corporation,  where  there  is  no  service  of 
process  upon  it.    Holbrook  y.  Ford  (QL)      884 

CRIK.  CON.    See  Hubbahd  ahd  Wnrs,  4. 

CRIMINAL  LAW.    Bee  also  Afpbai.  ahd 
Errob,  2,  8;  Absault;  District   ahd 

PR08ECUTIHO  AtTOBHBTB;    ISDICnOEHT. 

1;  Pardon. 

1.  The  right  to  object  to  tbe  panel  of  flie 
grand  Jury  because  the  required  number  of 
jurors  were  not  drawn  for  it  is  waived  by  filing 
a  plea  of  guilty  to  the  indictment,  ataie  v. 
Bdvd  (Iowa)  846 

2.  A  judgment  by  default  againat  a  corpo- 
ration indicted  for  misdemeanor  may  be  ren- 
dered on  its  failure  to  appear,  by  virtue  of  the 
common  law  in  Pennsylvania,  which  has  ea- 
tablished  this  practice  in  civil  cases,  notwith- 
standing the  lack  of  any  precedents  in  crim- 
inal cases,  dnoe  personal  appearance  of  the  de- 
fendant ia  no  more  necessary  in  case  of  misde- 
meanor than  in  a  civil  action.  Com,  v.  Lehigh 
VaUey  B.  Co.  (Pa.)  231 

8.  The  suspension  of  a  sentence  already  pro- 
nounced, until  further  order  of  the  court,  in 
case  defendant  pays  the  costs  that  day,  ia  be- 
yond the  authority  of  the  court, — at  least  when 
it  is  done  merely  as  a  matter  of  leniency  to 
the  prisoner.    Be  Webb  (Wis.)  856 

4.  An  order  committing  a  defendant  to  serve 
out  a  sentence  previously  pronounced  but  sus- 
pended, made  after  the  time  of  imprisonment 
named  in  tbe  sentence  has  expired,  ia  void  for 
want  of  Jurisdiction.  Id, 

5.  An  escaped  convict  who  under  another 
name  is  convicted  and  sentenced  to  the  same 
penitentiary  for  another  crime  may,  at  \he  ex- 
piration of  the  latter  sentence,  be  held  to  serve 
out  the  remainder  of  his  first  sentence.  Ben- 
dereon  v.  Jamee  (Ohio)  280 

6.  A  transfer  of  a  convict  from  one  place  of 
imprisonment  to  another  is  not  such  a  judicial 
act  that  it  cannot  be  performed  by  the  gov- 
ernor under  authority  of  statute,  .fiwf  v. 
Chamberlain  (Mich.)  673 

7.  Constitutional  provisions  against  slaveiy 
and  involuntary  servitude  are  not  violated  by 
an  ordinance  permitting  prisoners  committed 
to  a  city  prison  for  violation  of  a  by-law  or 
ordinance,  in  default  of  payment  of  a  fine,  to 
be  employed  by  the  city  marshal  at  labor  either 
on  the  streets  or  public  works,  or  in  a  public 
or  private  place,  being  credited  $1  a  day  on  a 
judgment  for  fine  for  each  day's  work  per- 
formed.    TopekaY.  Boutu)ell(K&n.)  688 

Notes  and  Bribfol 

Criminal  law;  right  to  compel  prisoners  to 
labor: — (L)  the  power  generally;  (II.)  consti- 
tutional restrictions;  (III.)  necessitvof  ex^ren 
authority;  (IV.)  exception  when  labor  is  a  part 
of  the  prison  discipline;  (Y.)  construction  of 
statutes  conferring  the  power  generally:  (a) 
upon  what  courts  conferred;  (b)  for  what 
crimes  imposed;  (e)  place  of  performance;  (4 
tbe  term  of  duration;  (VI.)  imposition  for  non- 
payment of  costs;  (VII.)  necessity  of  strict 
compliance;  (VIIL)  delegation  of  the  power; 
(fX,)  hiring  out  convicts:  (a)  power  to  l&ira 
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ont;  ih)  the  contract;  (e)  hiring:  by  surely;  (d) 
leasing  prisons;  {e)  assignability  of  contract; 
</)  custody  and  management  oi  conTicta;  ig) 
termination  of  contract;  (h)  recovery  of  agreed 
•compensation;  ii)  disposition  of  proceeds;  (X.) 
effect  of  delay  in  execution  of  sentence;  ^I.) 
^discharge  because  of  inability  to  pay;  (All.) 
remedy  for  improper  impositioo.  593 

Suspension  of  sentence.  850 

Term  of  imprisonment  of  escaped  criminal. 

291 

<3ROSS-ERRORS*  Bee  Appeal  and 
Error,  8« 

<nJBTESY. 

NOTBfl  AlTD  BrtIBFB. 

Right  of  tenant  by  tlie  curtesy  in  partnership 
ceal  estate.  840 

OVSTOVL 

Usage  cannot  excuse  a  failure  of  the  wam- 
*ing  of  a  school  district  meeting  to  specify  the 
t)usiness  or  question  to  be  considered,  as  re- 
quired by  Vt.   R.  L.   1880,  S  521.    Scott  v. 
WiUiamstoton  School  Ditt  No,  9  (Y t.)         588 

]>AMAGES.    Bee  also  Municipal  Corpo- 

RATI0^*B,  16, 17. 

1.  The  measure  of  damages  for  the  wrongful 
discharge  of  a  servant  is  the  deficiency,  not 
due  to  bis  fault,  between  the  wages  earned  by 
tiim  and  those  which  he  would  have  earned 
tinder  the  contract.  MeMullan  t.  Diekinton 
Oo.  (Minn.)  409 

2.  The  amount  of  damages  which  a  bank  is 
entitled  to  claim  against  a  depositor  because  of 
his  failure  to  promptly  notify  it  of  forged 
•checks  returned  in  his  rouchers  is,  in  case  the 
f  orfi:er  is  arrested  and  a  part  of  the  money  re- 
covered, the  difference  between  the  amount 
puid  on  tbe  checks  and  the  amount  so  recov- 
<ered.     First  J^iat,  Bank  t.  AlUn  (Ala.)       426 

NoTKB  Ain>  Briefs. 

Damages;  for  obstructing  highway;  rcmote- 
4iess.  680 

1>EATH.    SeeJuDaMBN'T,  8. 

OOEBTOR  AND  CREDITOR.  Bee  also 
Composition  with  Crrditorb,  Notes 
AND  Briefs. 

A  condition  in  a  devise,  that  the  premises 

•ehnll  in  no  wise  ever  be  subject  to  any  debt, 

liability,  execution,  or  attachment  against  tbe 

<icvi8ee,  existing  at  that  time  or  at  any  future 

time,  is  void.     Van  OidtU  y.  Champion  (Wis.) 

778 

1>EED. 

A  condition  is  not  created  by  an  habendum 
-clause  **to  have  and  to  hold  ...  as  and  for  a 
-street,  to  be  kept  as  a  public  highway,"  fol- 
lowing a  granting  clause  conveying  absolutely 
«  portion  of  a  larger  tract  of  land  which  a  city 
was  acquiring  in  accordance  with  a  resolution 
-directing  its  acquisition  "for  public  use/'  where 
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the  entire  property  was  immcdiateljr  deroted 
to  the  uses  of  a  public  square,  which  could 
not  have  been  done  if  tbe  strip  was  devoted  to 
street  purposes,  and  the  opening  of  the  street 
would  have  been  profitless  both  to  the  grantor 
and  the  public.   Kilpatriek  v.  Baltinioie  (Md.) 

648 

Notes  aud  Briefs. 
Deed;  for  special  purpose;  condition  in.  648 

DE  FACTO.    See  Habeas  Corpus,  2. 

DEFINITIONS. 

1.  The  word  "ascertained"  in  the  Nebraska 
constitution,  making  stockholders  liable  for 
debts  of  the  corporation  which  have  been  as- 
certained, means  Judicially  ascertained.  Qkbe 
Pub.  Co.  V.  State  Bank  (Neb.)  864 

2.  The  proximate  cause  of  an  injury  is  that 
cause  which  in  natural  and  continuous  se- 
quences unbroken  by  any  efficient  intervening 
cause  produces  the  injury,  and  without  which 
the  result  would  not  have  occurred.  Oood- 
lander  MM  Oo.  v.  Standard  OU  Oo,  (C.  C.  App. 
7th  G.)  683 

DESCENT     AND     DISTRIBUTION. 

See  also  Conflict  of  Laws,  8;  Partnbb- 
sniF,  8. 

1.  A  wife's  distributive  share  of  the  personal 
estate  of  her  husband  at  his  death  cannot  be 
defeated  by  a  transfer  or  change  of  title  as  a 
mere  device  for  that  purpose,  while  he  keeps 
absolute  dominion  and  enjoyment  of  the  prop- 
erty during  his  own  life.  Walker  ▼.  Walker 
(N.  H.)  79^ 

2.  A  fraud  on  the  wife  of  the  purchaser  is 
not  made  by  taking  a  deed  of  their  homestead 
in  his  name  as  trustee  for  his  sons  by  a  former 
wife,  where  the  amount  invested  therein  is  but 
a  small  part  of  his  estate  and  a  reasonable  pro- 
vision for  the  sons.    Id.    See  also  Dower. 

8.  A  donor  cauia  mortii  remains  seised  or 
possessed  of  tha  property  until  death,  within 
the  meaning  of  a  statute  giving  dower  in  per- 
sonal property  of  which  he  dies  seised.  Hatcher 
V.  Bttford  (Ark.)  607 

Notes  akd  Bbiefsl 

Descent  and  distribution;  rights  of  heirs  in 
partnership  real  estate.  840 

DISTRICT     AND     PROSECUTING 
ATTORNEYS. 

1.  Counsel  employed  by  private  persons  may 
be  allowed  to  assist  the  prosecuting  attorney  at 
his  request  on  the  trial  of  an  indictment,  al- 
though the  statute  prohibits  the  latter  from  re- 
ceiving any  fee  or  reward  from  individuals. 
State  V.  Kent  (N.  D.)  686 

2.  The  fact  that  an  attomev  is  a  nonresident 
of  the  state,  and  not  a  member  of  tbe  bar  of 
that  state,  does  not  make  it  improper  to  permit 
him  to  assist  a  prosecuting  attorney  at  the  lat- 
ter^s  request.  Id, 

DIVIDENDS.     See   Corforatiohs^   8-6, 
Notes  and  BRiEFa 

DIVORCE.    See  Clerk;  Judguent,  6. 


DoKiciir^EiainuiT  Doxaik. 


DOMXCIIi.    See  YorsBfl  asd  Eubctobi,  1. 

DONATION.    See  Tbubtb,  9. 

DOWER.    See  also  Dbsobnt  and  Di0TBi- 
BUTioir,  8,  8;  Pabthbsshif,  8. 

1.  The  ]aw  at  the  time  of  tbe  husbaDd's 
<leath  goveins  tbe  wife's  light  of  dower,  aa  her 
iDchoate  right  ia  not  a  vested  one.  Batcher  y. 
Bttford  (Ark.)  607 

8.  The  equitable  interest  of  a  purchaser  in 
land  which  by  his  direction  la  conveyed  to  a 
third  person  under  an  invalid  naked  truat, 
which  by  provision  of  statute  "is  deemed  a  di- 
rect conveyance"  to  himself,  ia  subject  to  tbe 
right  of  dower.  Stroupv,  Stroup  (Ind.)  628 
See  also  Descent  andDistbibution. 

8l  The  inchoate  right  of  the  wife  of  a  part- 
ner in  the  real  estate  of  her  husband  only  at- 
taches to  such  of  the  real  estate  as  remains  in 
tpede,  unconverted,  after  the  partnershio  is  ter- 
minated by  judgment  or  agreement,  ana  its  af- 
fairs completely  wound  up  and  ended.  Wood- 
wtrd'HolmM  Oo.  v.  Nudd  (Minn.)  840 

4  The  sale  under  order  of  the  court,  of  part- 
nership real  estate,  in  an  action  to  dissolve  the 
partnership  and  wind  up  its  affairs,  is  made 
free  from  any  inchoate  interest  of  the  wives  of 
the  partners,  even  if  the  property  sella  for 
more  than  is  necessary  to  pay  the  firm  debts, 
or  if  it  waa  not  necessary  to  sell  the  whole  of 
the  property  for  that  purpose.  Id, 

6.  Tbe  sale  of  the  real  estate  of  the  husband 
under  execution  on  a  judgment  against  him 
alone,  followed  by  judicial  confirmation  and 
conveyance,  does  not  extinguish  the  wife's  in- 
choate right  of  dower.  Sutler  v.  Fitzgerald 
<Neb.)  262 

6.  Land  sold  under  execution  against  a  hus- 
band is  **aliened  by  the  husband^' within  the 
meaning  of  Neb.  Comp.  Stat.  1^8,  chap.  28, 
§  7,  providing  that  the  widow's  dower  in  such 
land  shall  be  estimated  according  to  its  value 
when  so  aliened.  Id. 

7.  Tbe  estimate  of  the  value  of  real  estate 
for  the  purpose  of  assigning  a  widow's  right  of 
dower  therein,  under  x^eb.  Comp.  Stat.  1898, 
chap.  28,  §  7,  providing  that  the  value  of  laod 
aliened  by  the  husband,  and  afterwards  en- 
hanced in  value,  shall  be  estimated  according 
to  tbe  value  when  aliened,  is  to  be  made  by  de- 
ducting the  value  of  improvements  made  after 
alienation,  but  otherwise  according  to  the  value 
at  the  timeof  assigDing  the  dower,  thus  giving 
the  widow  the  benefit  of  the  increase  from 
other  causes  than  improvements  made  upon 
the  property.  Id. 

Notbs  and  BBIEFa 

Dower;  right  of,  in  partnership  real  estate. 

840 
Fraud  on  wife's  dower  right.  507,  528 

Effect  of  judgment  and  execution  against 
husband.  252 


DUE   PROCESS.     See  Ck)NBTmjTiONAL 
Law,  4-6. 

27  L.  R.  A. 


ELECTRICAL   USES 

AHCES.    See  also  Tbial^  4. 

1.  The  unnecessary  oonfllct  of  poles  and 
wires  of  a  trolley-railway  company  wiih  thoir 
of  a  prior  existing  telephone  plant  to  the  dam- 
f\fS^  of  the  latter  makes  the  railway  company 
liable  for  the  coat  of  necessary  changes  made 
by  the  telephone  company.  Cumberland 
Tdepk.  d  TeUg.  Oo.  t.  United  KUctrie  B,  Ot. 
(Tenn.)  9» 

2.  A  telephone  company  cannot  feoover  for 
loss  sustained  from  induction  on  aoccnnt  of 
parallel  wires  of  an  electric- railway  compaiiy, 
where  a  provision  of  the  statute  aatborinng 
the  construction  of  the  telephone  line  profaibita 
its  obstructing  the  ordinary  use  of  the  street 

8.  The  destruction  of  the  use  of  a  telephone 
plant  with  a  ground  circnit,  Which  made  no 
injurious  disturbance  of  natural  electrie 
conditiona  anywhere,  caused  by  conduc- 
tion resulting  from  the  operation  of  a  aingle- 
trolley  street  car  line  which  charged  the  earth 
for  half  a  mile  on  each  aide  with  powerful 
currents  of  electricity,  makes  the  street  railway 
company  liable  for  the  cost  of  return  wirea 
for  tbe  telephone  line  as  a  substitute  for  the 
ground  circuit.  Id, 

4.  The  lack  of  guard  wirea  between  trolley 
wires  and  telephone  wires  will  render  a  trolley 
company  liable  for  injury  to  a  person  in  a 
street  by  contact  with  a  broken  telephone  wire 
lying  across  the  trolley  wire,  if  tbe  omission 
of  the  guard  wirea  was  negligent  and  was  also 
the  proximate  cause  of  tl^  mjury.  ^odt  v. 
Milwiukee  Street  R.  Oo.  (Wia.) 


Notes  and  BBixra. 

Conflicting  rights  of  telephone  and  street 
railwa3\  ^ 

Liability  for  shock  from  electric  wire.     36(^ 

ELECTRIC     RAILWAYS.      See    also 
Eminent  Domain,  4;  Injunction,  8. 

Electric  railwaya  over  country  roada.  con- 
necting wideijr  separated  cities  and  towna,  can- 
not be  built  without  consent  of  the  owners  of 
the  fee  of  such  roads,  notwithstanding  conscn- 
of  the  town  authorities  has  been  given,  under 
the  general  Street-Rail  way  Act  of  Pennsyl- 
vania of  1889,  authorizing  corporations  for 
tbe  construction  of  street  railways  '*on  any 
street  or  highwav"  on  which  no  track  is  al- 
ready laid  or  auihorized  to  be  laid,  but  giving 
no  right  of  eminent  domain,  and  providiog 
that  every  railway  roust  have  a  contiouoiia 
route  forming  a  complete  circuit  with  its  own 
track.  Penneylwinia  B.  Oo.  T.  Montgomery 
County  Paee,  B.  Oo.  (Pa.)  76^ 

rHINENT  DOMAIN. 

1.  An  ordinance  vesting*  in  a  committee  the 
power  to  condemn  property  within  a  square 
selected  as  tbe  site  for  a  court-house,  if  unable 
to  agree  with  tbe  owners,  and  a  mere  delay  in 
acquiriog  title  after  request  and  warning  by  a 
land  owner  and  after  the  city  had  acquired 
title  to  a  considerable  part  of  the  square,  give 
no  claim  for  damaffea  because  of  the  uncer- 
tainty of  tenuia  tnd  iajoij  to  busineM  to  the 
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owner  of  a  long  leiM  of  property  on  sach 
squaie,  which  b  in  uae  for  a  hotel,  dnce  the 
ordinance  la  not  the  beginning  of  oondemna- 
tion  prooeedinga.  ShanfeUer  t.  Baltimore 
(Md.)  648 

2.  Damage  to  an  abutting  owner  by  an  ele- 
vated approach  to  a  bridge  across  railroad 
tracks,  which  leaves  a  space  of  about  7^  feet 
"between  the  structure  and  the  side  of  the  street 
for  access  to  his  premises,  is  damnum  ab§qtie 
iTuuria.  Boms  BUtg.  d  0,  Ch,  t.  Boanoks 
(Ya.)  661 

8.  Bnilding  in  a  dtv  an  approach  to  a  bridge 
OTer  railroad  tracks,  feavini;  access  to  abutting 
owners,  is  not  an  additional  servitude.         Id. 

4.  An  electric  railway  imposes  an  additional 
servitude  on  the  land  over  which  public  roads 
run  outside  of  municipal  boundaries.  Pimntifl' 
9ania  B.  Oo,  v.  Montgomery  County  Pan.  B. 
Co.  (Pa.)  706 

Notes  aud  BRisnb 

Eminent  domain;  damages  to  abutting  own- 
ers by  elevated  structure  in  street  661 

EQUITY. 

1.  There  ia  no  adequate  remedy  at  law  for  a 
defrauded  vendor  of  goods,  who  did  not  learn 
of  the  ftaud  until  the  purchaser  had  sold  a 
large  part  of  them  to  bona  fide  purchasers,  and 
then  had  made  an  assignmeut  for  creditors, 
which  will  defeat  the  Jurisdiction  of  equity  to 
aid  him  to  reach  the  proceeds  in  the  hands  of 
the  assignee.  American  Sugar  Bef,  Co,  y,Fan- 
€her  (N.  T.)  767 

3.  Equity  will  not  decree  the  rescission  of  an 
executed  sale  of  land  merel^r  because  of  a 
breach  of  covenant  as  to  title,  m  the  absence  of 
fraud  or  other  ground  of  equitable  jurisdiction 
except  mutual  mistake  as  to  the  title,— espe- 
cially where  the  extent  of  the  failure  of  title  is 
not  shown.    IMur  v.  Bthulu  (Wash.)       886 

ESTOPPEL.    See  also  Inburahcb,  13,  18. 

1.  A  depositor  who  fails  to  notify  a  bank  of 
forged  checks  returned  in  his  vouchers  is  es 
topped  from  holding  the  bank  liable  for  sub- 
sequen Uy  paying  similar  forgeries.  Firti  Na t. 
Bank  w.  Allen  {Mt^.)  436 

3.  No  estoppel  against  claiming  that  real  es 
tate  of  an  insolvent  firm  is  individual,  and  not 
partnership  property,  will  arise  by  signing  a 
request  that  the  court  authorize  a  sale  of  the 
assets  at  a  price  o£Pered,  which  contains  a  state- 
ment that  a  certain  dividend  will  be  thereby 
obtained,  although  such  statement  can  only  bid 
true  in  case  aU  the  proceeds  go  to  firm  credit- 
ors, if  no  creditor  is  misled  or  inlured  by  the 
statement.  National  Union  Bank  y.  National 
Meehanietf  Bank  (Yt)  476 

•  8.  A  city  is  estopped  from  denying  its  duty 
as  to  a  dangerous  pit  where  it  lias  pas^ted  an 
ordinance  declaring  such  pits  to  be  a  nuisance. 
Pekin  v.  McMahon  (111.)  206 

4.  A  city  which  has  for  many  years  recog- 
nized and  accepted  a  waterworks  system  as 
fully  complying  with  a  contract  cannoi  after- 
waitis  repudiate  such  recognition  and  claim 
damages  for  failure  to  comply  with  the  con- 
tract National  Waterworm  Ck  Vt  Ke^neae 
City  (C.  C.  App.  8th  C.)  W 
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EVIDEHCE. 

Jndieial  notice. 

I.  A  court  cannot  take  judicial  notice  of  the 
contents  of  a  city  ordinance.  Shanfelter  v. 
Baltimore  (Md.)  648- 

3.  Judicial  knowledge  is  taken  of  the  fact 
that  leaks  occur  in  ^as  pipes,  requiring  im- 
mediate repsir.  IndianapoUe  v.  Coneumert 
Gae  Truet  Co.  (Ind.)  614 

8.  It  is  a  matter  of  common  knowledge  that 
different  species  of  fish,  good  and  bad,  those 
that  take  the  hook  readily  and  those  that  da 
not,  inhabit  the  same  waters;  that  the  usual 
methods  of  taking  fish  are  bv  hook  and  line 
and  by  nets  ana  seines,  and  that  the  latter 
method  usually  results  in  the  rapid  and  undue 
depletion  of  most  kinds  of  valuable  food  fishes. 
e^te  V.  Mroeimki  (Minn.)  76^ 

Presmnptions;  Imrdea  of  prooH 

4  The  presumption  is  that  gifts  made  dur- 
ing the  donor's  last  illness  and  when  all  hope- 
of  recovery  was  gone  are  eauea  mortU 
Hatcher  v.  Buford  (Ark. )  60T 

6.  The  carrier  has  the  burden  of  proving 
freedom  from  negligence,  on  proof  of  injury 
to  a  passenger  in  a  public  carriage,  resulting 
from  the  running  and  kicking  of  the  horses, 
which  the  driver  could  not  control.  Budd  v. 
United  Carriage  Co.  (Or.)  279 

6.  Presumption  of  negligence  arising  out  of 
the  doctrine  of  re»  ipea  loquitur  applies  to  this- 
falling  of  croes-ties  from  a  railioa  I  car  injur- 
ing a  person  walking  over  a  footpath  running 
k>eside  the  roadbed,  but  upon  the  right  of  way. 
Howeer  v.  Cumberland  db  P.  B.  Co.  (Md.)    164 

Seeond»rjr« 

7.  Secondary  evidence  of  the  books  and  pa- 

gers  of  a  corporation  is  inadmissible  in  its  be- 
alf,  where  the  originals  are  under  its  control. 
Mandel  v.  Swan  Land  dk  C.  Co.  (111.)  818 

8.  Entries  of  mailing  letters  and  notices  of 
calls  upon  corporate  stock  are  mere  memoranda 
to  which  the  person  making  them  may  refer 
to  refresh  his  recollection,  and  not  a  record 
which  can  be  proved  only  by  the  originals  or 
by  certified  copies.  Id.. 

9.  The  complaint,  answer,  and  decree  in  a 
suit  by  the  People  to  wind  up  an  insolvent 
bank,  are  admissible  in  evidence  against  the 
plaintiff  in  an  attachment  against  such  bank, 
to  show  that  its  property  has  been  placed  be- 
yond the  reach  of  attachment.  Craiu  v.  Pa 
eiflc  Bank  (Cal.)  662 

10.  Written  instructions  to  an  accomplice 
from  the  instigator  of  the  crime,  as  to  the  ex- 
planation he  should  g^ve,  which  were  written 
down  by  the  accomplice,  mav  be  put  in  evi- 
dence under  the  laiter's  oath  that  thev  were 
written  by  direction  of  the  accused  and  as  he 
gave  them.    State  v  Kent  (N.  D.)  686> 

Parol»  aa  to  writing^a. 

II.  An  agreement  by  one  employing  an- 
other to  procure  a  loan,  to  ffive  notes  and 
mortgage  "in  your  usual  form, '  does  not  make 
a  provision  of  the  latter's  customary  form  for 
payment  in  gold  a  part  of  the  contract,  so  as 
to  exclude  evidence  that  the  employer  had 
previously  on  like  application  procured  loans, 
upon  notes  and  mortgages  without  such  pro- 
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yisioD,  as  tbe  expression  as  to  form  does  not 
t)iDd  him  to  make  payment  upon  unusual 
terms  and  conditions  printed  in  sucb  forms. 
Peabody  t.  Dewey  (111.)  822 

Opinions. 

12.  Tbe  opinion  of  a  physician  that  a  wound 
on  the  interior  of  the  womb  of  a  woman  could 
not  have  been  self-inflicled  is  admissible  as  ex. 
pert  testimony.    State  v.  Lu  (Conn.)         498 

18.  A  physician  may  testify  that  the  condi- 
tion of  an  injured  person  coufd  have  been  pro- 
duced by  contact  with  a  heavily  charged  elec- 
tric win.  Block  v.  Miltcaukee  Street  R,  Co, 
(Wis.)  865 

14.  A  doctor's  opinion  of  the  reasonable 
probability^  of  tbe  ultimate  recovery  of  a  per- 
-son  from  injuries  is  not  inadmissible.  Id. 

16.  Proof  of  papers,  entries,  and  records  of 
•a  private  corporation  in  its  possession,  cannot 
be  made  by  the  opinion  or  cooclusion  of  a  wit- 
ness as  to  what  is  shown.  Mandet  v.  Bu>an 
Land  db  0.  Co,  (111.)  818 

Uliscellaneons. 

16.  The  depositor  may  be  required  to  sepa- 
rate the  true  trom  the  false  signatures  upon  the 
witness  stand,  in  an  action  by  him  against  the 
bank  for  tbe  amount  of  forged  checks  charged 
against  him;  and  his  inability  to  do  so  is  a  cir- 
cumstaoce  for  the  Jury  in  weighing  the  evi- 
<lence.     Fivt  Nat,  Bank  v.  AUen  (Ala.)    426 

17.  A  Bohemian  accomplice  may  be  allowed 
to  translate  to  the  Jury  instructions  written  by 
bim  in  the  Bohemian  dialect  as  they  were  given 
him  by  tbe  accused,  where  he  testifies  to  his 
•tibility  to  make  the  translation  correctly. 
State  V.  Kent  (N.  D.)  686 

18.  A  physician's  testimony  of  a  patient's 
statements,  made  for  the  purpose  of  receiving 
advice  and  treatment,  is  not  inadmissible  as 
liearsay.  Block  v.  Milwaukee  Street  R.  Co. 
(Wis.)  865 

19.  The  testimony  of  a  witness  that  he  re- 
ceived an  electric  shock  at  the  same  time  that 
an  injury  was  received  by  another  person  may 
be  competent  as  bearing  on  the  question 
whether  such  injury  was  caused  by  an  electric 
-flhock.  Id, 

20.  Evidence  to  corroborate  an  accomplice 
under  Dak.  Oomp.  Laws,  g  7812,  must  tend  to 
-connect  the  accused  with  the  commission  of 
tbe  crime,  and  not  merely  show  the  commission 
of  the  crime  or  guilt  of  the  accomplice.  State 
T.  Kent  (N.  D.)  686 

Notes  and  Briefs. 

Evidence;  presumption  of  negligence  from 
accident.  164 

Presumption  as  to  law  of  other  jurisdiction. 

798 

Burden  of  proof  as  to  negligence  of  passen- 
ger carrier.  287 

To  explain  contract  830 

Of  conspiracy.  682 

EXECUTION.  See  also  Constitutional 
Law,  4;  Dower,  6,  6;  Judicial  Salk; 
Levy  and  Seizure,  2. 

Execution  cannot  be  ordered  to  issue  against 
27  L.  a  A. 


a  city,  in  an  action  for  dojnagea.     FMn  ▼. 
MeMafton  (lU.)  M 

Notes  and  Briefs. 

See  also  Levy  and  Seizure. 

Execution;  against  members  of  limited  part* 
nership.  578 

EXECUTORS  AND  ADMINIST&Ap 
TORS.    See  Judgment,  1,  2u 

Notes  and  Bribfsl 

Foreign  judgments  against  101 

Rights  of.  as  to  partnership  real  estate.  310 

EXEMPTION.  See  Hoi£B8TBad;  Lett 
AND  Seizure,  1.  NorES  and  Briefs 

EXPERTS.  See  Evidencb,  13-14;  WiT> 
NE88E8, 1,  Notes  and  BEiEFSb 

FALSE  IHPRtSONMENT.  See  also 
Carriers,  2. 

A  person  acting  upon  appearances  in  making 
a  criminal  charge  is  justified  if  the  apparent 
facts  are  such  as  to  lead  a  discreet  and  prudent 
person  to  believe  that  a  crime  has  bt^en  com- 
mitted by  the  party  charged,  although  tt  turns 
out  that  he  was  innocent  CeiUral  R,  Co,  ▼. 
Breteer  (Md.)  68 

FERRY.    See  also  Proximatb  Cause,  1. 

Tbe  owner  of  a  ferry-boat  should  provide  a 
bar  to  the  driveway  strong  enough  to  withstand 
the  crowding  of  a  horse  when  fricrbteaed  by 
the  usual  whistle  of  a  vessel  in  the  locality. 
SturgU  V.  Kounte  (Pa.)  890 

FINE.    See  Appeal  and  Error.  18. 

FIRE.  See  Bailment^  8;  Conbtitutiofal 
Law,  7. 

FIREMEN.    See  Neouoencb,  & 

FISHERIES.  See  Constitutional  Law, 
16;  Etjdbnob,  8.  -* 

Notes  and  Briefsl 

Fisheries;  state  regulation  of.  78 

FOOD.    See  Contracts,  8;  Corporations^ 

ao. 

PORFEITURE.  See  also  CoRPOHAnoKS^ 
Notes  and  Briefs,  for  forfeiture  of  shares 
of  corporate  stock. 

See  also  Timber. 

A  declaration  of  forfeiture  of  shares  in  sn 
unincorporated  joint  stock  company  or  part- 
nership is  absolutely  void,  where  tne  articit^ 
of  association  provi(fe  for  publication  of  notice 
in  newspApers  of  Philfldelphia  and  Detroit 
thirty  days  before  declaring  a  forfeiture,  aod 
such  notice  has  been  published  in  Philadelphia, 
butnot  in  Detroit  Marrie  y.  MetaUU  Land  a. 
(Pa.)  805 
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FORGERY.    See  also  Bai^xb,  3-7;  Dam 

AOKB,  2;  Sbt-OfF  AMD  COUNTERCLAIM. 

Forgery  may  be  oommitted  by  changing  the 
«econa  initial  of  a  name  which  is  composed  of 
two  initials  and  a  surname.  Btate  t.  Higgim 
<Minn.)  74 

FRAUD.    See  also  Dbbcbnt  ahd  Dtbtbibu- 
Tioir,  1,  8;  Equity,  1;  Plbaoino,  2. 

1.  Claims  for  the  purchase  price  of  ffoods 
•old  to  bona  fide  purchasen  by  an  insolvent 
who  had  procured  them  under  fraudulent  rep- 
Tesentations  of  solvency  can  be  recovered,  in 
lieu  of  the  goods  themselves,  from  his  volun- 
tary assignee  for  creditors  by  the  defrauded 
▼endor  on  his  timely  election  to  rescind  the 
original  sale  for  fraud.  American  Bugar  Bef, 
Co.  V.  Faneher  (N.  Y.)  767 

2.  A  wife  is  within  the  class  of  "creditors 
and  others,"  in  a  statute  against  fraudulent 
conveyances,  in  respect  to  her  distributive 
«bare  in  her  husband's  property  at  his  death. 

Walker  y.  Walker  (N.  H.)  799 

NOTBS  AND  BbIEFS. 

Fraud;  remedy  of  defrauded  veudor.      757 

FREEHOLDERS.    See  Boards^  8. 

4}ARBAGE«    See  CoNcmruTioiiAL  Law, 
11, 12. 

NOTBS  AND  BaiBF8. 

Garbage;  monopoly  in  contract  for  removal 
ot.  540 

GARNISHMENT.    See  also  Contbmft,  4 

1.  A  debt  may  be  garnished  at  any  place 
where  suit  thereon  may  be  brought  by  the  cred- 
itor, if   the  laws  of  the  place  authorize  it. 

Wyeth  Hardware  d  Mfg.  Co.  y.  Lang  (Mo.)  651 

2.  Service  by  publication  only  upon  a  non- 
resident may  be  sufficient  to  sustain  garnish- 
ment of  his  debtor,  although  the  indebtedness 
is  by  its  terms  payable  at  the  residence  of  the 
nonresident.  Id, 

8.  A  foreign  corporation  having  its  principal 
office  and  place  of  business  and  various  lines 
of  railroad  in  another  state,  although  it  ope- 
rates a  road  extending  into  the  state  where  gar- 
Dishnient  proceedings  are  attempted,  is  not  sub- 
ject to  garnishment  there  under  a  statute 
providing  that  no  person  shidl  be  summoned 
as  t  rusi  ee  un  less  he  resides  in  the  state.  Or  a  igg 
▼.  Qunn  (Vt)  511 

NOTBB  AND  BRIEFa. 

Garnishment;  of  foreign  corporalkm.     511 
Of  nonresident  651 

O AS.    See  EyiDBNOi,  8;  Hiohwatb,  2-i. 

OIFT.    See  also  Dbscbnt  and  Distribu- 
tion, 8;  Evidence,  4;  Tuubts,  2. 

1.  A  complete  gift  inter  vira  of  stockn  to 

the  donor's  sons  is  not  made  by  taking  the 

shares  in  their  names  and  It aving  tbem  with  a 

third  person  subject  to  the  donor's  control. 

Walker  Y.  Walker  (fi.  E.) 
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8.  Bank  stock  given  a  few  nights  before  the 
donor's  death  from  consumption  and  while  on 
h  is  d  eath  bed  is  a  gift  eauM  mortie.  Batcher  y. 
B^ford  (Ark.)  507 

8.  A  gift  of  notes  by  the  payee  to  his  sister, 
the  mother  of  the  maker,  made  as  an  indirect 
way  of  giving  the  maker  of  the  notes  an  in- 
terest in  a  mercantile  business  for  which  the 
notes  were  given,  at  a  time  when  the  donor  was 
able  to  be  at  the  store,  although  nearing  death 
from  consumption,  should  be  regarded  as  a  gift 
inter  vivoi,  and  not  causa  mortie.  Id, 

Notes  vn>  Briefs. 

Gift;  donation  from  trust  futtdn  654 

Oatiea  mortit,  '  507 

GOVERNOR.    See    Criminal    Law,    6; 
Pardon. 

GRAND  JURY.    See  also  Griional  Law» 
1;  Habeas  Corpus. 

An  indictment  is  not  void  because  presented 
by  a  Jury  of  five  persons  in  a  county  where  the 
statute  requires  seven,— especially  where  all 
concur,  and  under  the  statute  five  of  the  seven 
could  present  a  valid  indictment,  and  failure  to 
make  timelv  objection  will  waive  the  irreg- 
ularity.   8iaU  y.  Bdtd  (Iowa)  8& 

Notes  and  Brisfil 

Number  of  grand  jurors  necessary  or  proper 
to  act: — general  rule;  power  of  legislature  to 
change  number  required  at  common  law:  rule 
in  Vinous  states.  846 


venire:  (6)  form;  (enseal;  (a)  officer;  (e)  oath;  (/) 
summons,  service,  return;  (^)  name;  (A)  time; 
(IIL)  excusing  and  completing  panel:  (a)  dis- 
charging and  excusing  from  panel;  (6)  power 
to  complete  panel;  (e)  class;  (lY.)  drawing:  (a) 
irregularities;  (d)  certificate;  (e)  manner:  (1) 
mode;  (2)  machinery;  (d)  notice;  (0)  number;  (/) 
name;  (^)ofllcers;  (a)  oath  to  officer;  (i)  offlcei's 
presence;  (j)  fraud;  (A)  power  to  draw;  (V.)  time 
and  term:  (a)  adjournment;  (6)  first  day,  first 
week,  first  term;  {€)  legal  term;  {d)  time  limited; 
(tf)  prior  to  term;  (/)  time  designated;  (VI.)  r^ 
convening;  (VIL)  court;  (VIll.)  special  term; 
(IX.)  special  grand  Jur^;  (X.)  oath:  (a)  affirm- 
ance; (&)  form;(e)  objection  that  grand  jury  was 
not  sworn;  {d)  time  and  person  administering; 
(0)  "then  and  there."  776 

GUARANTEED   STOCK.    See  Corfo- 
RATIONS^  8,  4,  Notes  and  Brusfs. 

HABEAS  CORPUS.    See   also  Appeal 
Ajn>  Error,  4,  5. 

1.  An  objection  to  indictments,  that  they 
were  found  by  a  grand  jury  impaneled  for  a 
term  prior  to  tbat'at  which  they  were  found, 
cannot  be  made  the  basis  of  a  habeas  corpus 
proceeding  for  the  release  of  thepersons  so  in- 
dicted.   State,  Dunn,  v.  I^oya  (Wis.)         776 

2.  The  legality  of  a  de  facto  grand  jury  can- 
not be  inquired  into  upon  habeas  corpus  pro- 
ceedings   for   discharge    from    commitments 

upon  indictmenis  found  by  such  body» 
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under  the  rala  that  the  acts  of  penons  acting 
as  d€  facto  officers  cannot  be  questioned  collat- 
arallj.    BtaU,  Dunn,  w.  Noya  (Wis.)         776 

HABITUAL  DBUITKARD.  See  Public 
Monet. 

HACKS.    See  also  Byidbvob,  B. 

1 .  A  passenffer  is  not  guilty  of  contributory 
ne^licence  in  jon^piog  from  a  public  carriage 
Trbile  the  team  is  running  and  kicking,  if  per- 
aona  of  ordinary  prudence  would  take  that 
courae.    Budd  t.   UniUd  Carriag$  Oo.  (Or.) 

879 

8.  General  directions  of  a.  passenger  in  a 
public  carriage,  to  drive  down  a  certain  street, 
does  not  relieve  the  driver  from  responsibility 
in  driving  over  an  unsafe  place  on  such  route, 
as  the  driver  is  expected  to  know  whether  the 
road  is  suitable  and  reasonably  safe.  Id. 

8.  An  ordinance  requiring  hackmen  to  keep 
outside  a  railroad  depot  whTle  trains  are  there, 
and  leave  a  clear  passageway  at  the  entrance, 
caonot  be  limited  In  operation  by  a  prior  con- 
tract bv  which  the  railroad  company  has,  "so 
far  as  it  is  lawful,"  granted  to  a  hackman  the 
exclusive  right  to  enter  the  depot  and  trains 
for  solicitlDg  passengers.  Lindaey  t.  AnnUton 
(Ala.)  486 

HEALTH.  See  Buildihgb;  Cohbtitu- 
TionAL  Law,  7. 

HIGHWAYS.  See  also  Cokstttutionai^ 
Law,  18;  Coubts,  2;  Dbrd;  £lbo- 
TKicAL  Uses  and  Apfliakckb,  2;  £lbo- 
TBic  Railways;  Eminent  Domain,  2,  4; 
Injonction,  6;  Municipal  Corpora- 
tions, 7;  Proximate  Caubb,  2;  Pdbuo 
Improvements;  Street  Railways,  4 

1.  Shade  trees  in  the  public  streets  of  a  cltv 
fn  Iliinois  are  the  property  of  the  muoicipali- 
ty,  and  it  has  complete  control  over  them. 
Mt  Carina  v.  8kaw  (111.)  680 

2.  An  ordinance  prohibiting  streets  to  be  cut 
without  consent  of  the  aldermen  and  common 
council  is  inoperative  as  to  a  gas  company 
which,  by  acceptance  of  a  prior  ordinance,  has 
acquired  the  right  to  take  up  and  repair  its 
pipes  in  the  streets  from  time  to  time  as  neces- 
sary. IndianapolU  v.  CansumenP  Oa$  Trvit 
Co,  (lod.)  614 

8.  A  reservation  in  an  ordinance  authorizing 
a  gas  company  to  lay  pipes  In  streets,  of  the 
right  to  bind  the  company  b^  future  ordi- 
nances,— such  as  one  to  prohibit  the  streets  to 
be  cut  without  the  consent  of  aldermen  and 
common  council, — is  not  made  by  a  clause  de- 
clariue  the  duty  of  the  dty  attorney  to  compel 
compliance  with  existing  and  future  oitli- 
sances.  Id, 

4.  The  fact  that  a  pavement  was  laid  on  a 
street  after  the  acceptance  by  a  gas  company 
of  an  ordinance  authorizing  it  to  lay  pipes  in 
the  street,  and  to  take  them  up  and  repair 
them  from  time  to  time,  does  not  restrict  its 
rights.  Id, 

5.  A  man  of  full  age  playing  with  a  dog  on 
a  sidewalk,  and  not  going  an v where,  is  not 
so  using  the  walk  as  to  entitle  him  ta  asoovif 

27L.R.A. 


for  injorles  caused  by  defects  tberefai.  Jad^ 
mm  T.  OreennOe  (Miss.)  &T 

d.  The  mere  imposition  of  a  pablic  duty  to 
keep  hiffhwavs  in  repair,  upon  a  municipd 
oorporauon,  does  not  create  a  private  tight  of 
action  for  injuries  sustained  by  an  individoaL 
Boberis  t.  Detroit  (Mich.)  S1» 

7.  Reooveryfortheloesof  services  of  a  wile 
aind  expenses  incurred  by  her  peraooal  faijuiy 
on  a  defective  sidewalk  cannot  be  had  agahisl 
the  city,  under  8  How.  (Mich.)  StaU  §§T44e»- 
1446^  which  authoriaea  a  recovery  only  bj  a. 
person  "sustaining  bodily  injory."  or  the 
owner  of  a  "horse,  ...  or  vehicle,  or 
other  property"  injured  by  defectiva  hic^waya 
or  sidewalks.  id. 

8.  A  city  may  do  anything  with  fta  atieeta 
not  incompatible  with  the  end  for  which  atrerts 
are  established,  under  the  powers  given  by  the 
Illinois  general  incorporation  Act  to  lay  out, 
establish,  open,  alter,  widen,  extend,  grade. 
pave,  or  otherwise  improve  its  streets  and  side- 
walks, and  vacate  the  same.    ML  Carmd  v. 

Shaw  (HI.)  flea 

9.  Under  the  power  given  by  the  Illinois 

statutes  to  a  city  to  vacate  streets,  it  may  va- 
cate a  strip  upon  each  side  of  the  street  so  as 
to  narrow  it,  where  the  purpose  of  narrowing 
is  not  for  the  benefit  of  private  owoera»  Imt 
because  it  is  deemed  that  so  great  a  width  of 
street  is  not  required  for  public  use  and  con- 
venience. IL 

10.  An  ordinance  vacating  a  strip  upon  each 
side  of  a  street  for  the  purpose  of  narrowing  it 
is  not  invalidated  by  a  provision  that  such  atrip 
is  donated  and  given  to  the  abutting  lot  own- 
ers,  where  the  strip  was  laid  out  upoo  Uie 
original  plat  of  the  citv  by  dedication  from  the 
land  owners,  as  upon  tne  vacation  of  such  strip 
the  title  of  the  abutting  owners  to  such  sinpa 
becomes  absolute  by  operation  of  law,  and 
such  provision  is  mere  surplusage.  Id. 

11.  A  street  line  fixed  by  a  valid  ordinanca 
vacating  a  strip  along  both  sides  of  the  street 
as  originally  laid  out  applies  to  and  is  coinci- 
dent with  the  outside  line  of  such  street  as 
mentioned  in  a  subsequent  ordinance  provid- 
ing for  and  locating  a  sidewalk  with  reference 
to  such  line.  id 

12.  A  city  council  In  Illinois  has  authority 
to  order  a  sidewalk  6  feet  wide  to  be  built 
along  the  line  of  a  street  95  feet  wide,  adjoin- 
ing the  lots  of  abutting  owners.  Id, 

KOTBB  AND  BsrBFBb 

See  also  EicnnENT  Domain. 

Highways;  right  of  gas  company  to  take  up 
and  repair  pipes.  615 

Obstruction  of,  bb  nuisanoe;  damages  for. 

689 

Defect  in,  causing  injury  to  peraon  {dayins 
thereon.  5Sn 

Liability  of  a  municipality  for  pennitting 
animals  in.  78tf 

HOMESTEAD. 

A  homestead  is  not  exempt  from  a  note 
given  in  renawal  ol  notea  outstanding  when 


HoariTAI/— iHBUItAHOl. 


the  bomestead  was  acquired,  the  partiea  to  the 
notea   being   the  same.    BMman   ▼•  Leaeh 


Notes  aud  Bmsm 
Homestead;  ezemption  ol  804 

BOSPITAIi,    Bee  Chabitiu»  8. 

SUSBAHD  AHD  WIFE.  See  also  Ck>v- 
FLiOT  OF  Laws.  2,  8;  Dxsobnt  and  Dn- 
TBiBunoN.  1;  Fbaud,  9;  Highwats^  7. 

L  A  wife  in  giving  an  order  to  a  domestic 
employed  by  her  basband,  to  cHmb  a  ladder 
to  a  loft  for  pigeons.  Is,  when  considered  as 
tbe  implied  agent  of  ber  husband,  not  Table 
for  an  inloiy  resalting  to  the  servant  from  tbe 
fallinff  of  tbe  ladder  because  it  was  not  of  the 
right  length.    Sidnhauiery,  Spraul(M.o,)  ^1 

2.  A  provision  of  an  antenuptial  contract 
that,  as  regards  the  worldly  success  and  sub- 
stance of  the  parties,  the  bride  agrees  to  re- 
ceive the  groom  to  live  at  her  house,  does  not 
make  the  contract  applicable  to  the  future  ac- 
<luisitlons  of  the  parties, — especially  those  alter 
emigrating  from  their  then  residence  and  mak- 
ing their  permanent  domidl  in  a  foreign  ooun- 
ttj.    Long  V.  Ben  (HI.)  791 

8.  A  wife  may  maintain  an  action  for  dam- 
sigea  sustained  from  desertion  by  hec  husband, 
against  any  person  or  persons  wbo  have 
brought  about  such  abandonment.  Hodgkin- 
sam  V.  H9dgkin9on  (Neb.)  120 

4.  A  married  woman  cannot  maintain  an 
action  simply  in  the  natureof  crim.  con.  against 
smother  woman.    Kroeitin  v.  KeUer  (Minn.) 

685 

KOTEB  AND  BBIEriL 

Husband  and  wife;  fraud  on  prospective 
wife  in  respect  to  property.  799 

Action  for  alienating  husband's  affections. 

685 

Action  by  wife  for  enticing  away  husband. 

120 

IMPROVEMENTS.    SeeDowEB,  7. 

INDEPENDENT  CONTRACTOR.  Bee 

Mastbr  and  Sbbvant,  18,  Notes  and 

BUBFS. 

INDIANS.  Bee  Constitutional  Law,  17; 
Intoxicatino  LiquoRS,  1. 

INDICTMENT.  See  also  Grand  Jubt; 
Habbab  Corpus. 

1.  A  statute  authorizing  the  instigator  of  a 
murder  committed  by  another  to  be  charged 
in  an  indictment  as  principal  by  makiog  an 
averment  that  he  himself  did  the  act  is  not 
unconstitutional,— especially  where  tbe  const i- 
tutiou  does  not  expressly  provide  that  tbe  ac- 
cused shall  be  informed  of  tbe  nature  and 
cause  of  the  accusation.    State  v.  Kent  (N.  D.) 

680 

8.  Ad  indictment  charging  a  libel  on  two 
or  more  persons,  although  not  associated  to- 
gether in  business,  which  is  inmttintti  ift  a 
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single  writing  and  published  by  a  sin^e  act, 
is  not  bad  on  tbe  ground  that  it  charges  more 
than  one  offense.    Slate  v.  EoMne  (Minn.) 

NoTBSABD  6BIBF8L 

See  also  Gbabd  Jubt. 
Indictment;  duplicity  of.  418 

INFANTS.  See  Confltcf  ev  Laws,  8; 
Contbacts,  6;  Intoxicating  Liquobs, 
2;  Nrgliobnob,  4-7;  Pabbnt  and  Child, 
Notes  and  Bbibfb. 

INITIAL&    SeeNAMB. 

INJUNCTION. 

1.  An  injunction  will  not  be  granted  agafnsi 
the  manufacture  of  cannon  in  a  navy  yard 
of  the  United  States  for  use  on  war  vessels,  on 
the  ground  of  infringement  of  a  patent,  even 
if  tbe  United  States  is  not  made  a  party  to  tbe 
action.  DaehUU  w.Oroevenor  (C.  C.  App.  4th 
C.)  67 

2.  An  injunction  against  the  construction  of 
an  electric  railway  over  public  country  roads 
can  be  had  by  the  owner  of  tbe  fee  until  bit 
damages  are  paid  or  secured  to  his  satisfaction. 
Penneyltania  B,  Cb.^v.  Hontgotnery  County 
Pose,  JS.  Co.  (Pa.)  766 

8.  The  courts  may  enjoin  collection  of  mu- 
nicipal taxes  on  property  which  an  unconstitu- 
tional statute  has  attempted  to  annex  to  a  city. 
Denver  v.  Conlehan  (Colo.)  751 

4.  A  citizen,  taxpayer,  and  property  owner 
in  a  city,  may  invoke  equity  jurisdiction  to  re- 
strain the  execution  of  an  Illegal  contract  for 
public  works  involving  an  expenditure  of  pub- 
lic money.    Frame  v.  Felix  (Pa.)  803 

5.  A  court  of  equity  has  no  jurisdiction  to 
interfere  bv  injunction  with  tbe  action  of  mu- 
nicipal authorities  within  their  well- recognized 
powers,  or  in  the  exercise  of  a  discretionarv 
power,  unless  tbe  power  or  discietion  is  mani- 
festly being  abused  to  the  oppression  of  the 
citizen.    Mt  Carmei  v.  Sfiato  (Ili.)  580 

6.  Municipal  autborilies  wilt  not  be  enjoined 
from  cutting  down  shade  trees  2  feet  in  thick- 
ness standing  within  the  line  of  a  sidewalk  or- 
dered to  be  constructed,  where  tbey  would 
constitute  permanent  obstructions  if  left  stand- 
ing. Id. 

INSOLVENCY.  See  also  Attachmbnt; 
Composition  with  Crbditobs,  Notes 
ASD  Briisfs;  HBCftrvBHS^  a. 

A  creditor  of  an  insolvent  estate,  holding 
collateral  security  for  bis  claim,  must  credit 
its  value  upon  his  demand  before  he  can  share 
in  the  distribution  of  the  estate,  wbetber  tbe 
collateral  bas  been  turned  into  money  or  not. 
National  Union  Bank  v.  National  MecHianiat 
Bank  (Md.)  476 

INSTRUCTIONS.  See  Appeal  and  fin* 
ROB,  12;  Trial,  7,  8. 

INSURANCE.      See   also   CARursRs,    4; 

LbVT  AlTD  SbIZURB.  1. 

1.  The  office  of  the  insurer  is  the  place  of 
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contract,  Trhere  it,  in  response  to  tie  request 
of  a  broker  not  its  agent,  mails  a  policy,  blank 
application,  and  premium  note  to  the  property 
owner  in  another  state,  for  him  to  fill  the 
blanks  and  return  the  application  and  note  for 
tbe  approTal  of  the  insurer.  SeamanM  v.  Knapp 
B.  d  Co.  Company  (Wis.)  862 

9.  A  broker  is  not  tbe  agent  of  the  insurer 
in  procuring  insurance  where,  haylnir  no  au- 
thority from  or  blanks  of  the  insurer,  he  re- 
Suests  it  to  write  a  certain  policv,  which  it 
oes,  and  for  his  services  allows  him  a  com- 
mission on  the  cash  premium  received.       Id. 

8.  A  valid  contract  of  insurance  may  be 
made  in  one  state  upon  property  located  in  an- 
other, although  the  insurer  is  not  entitled  to 
do  business  in  the  state  where  the  property  is 
located.  Id, 

4.  A  contract  made  bv  mail  for  the  insur- 
ance of  property  within  the  state  by  a  foreign 
company  which  is  prohibited  from  transacting 
insurance  business  within  the  state,  directly  or 
indirectly,  will  not  sustain  an  action  by  a  re- 
ceiver of  the  company  against  the  policy 
holder  to  recover  an  assessment.  Sim  v. 
Eimberly  A  C,  Co.  (Wis.)  666 

6.  A  mortgage  clause  declaring  that  the 
mortgagee's  interest  shall  not  be  invalidated  by 
any  act  or  neglect  of  the  mortgagor,  or  by  any 
change  in  title  or  possession  without  the 
mortgagee's  notice,  makes  a  new  contract  be- 
tween the  insurer  and  mortgsgee  which  is  un- 
alTected  by  the  false  statements  of  the  mort- 
gagor as  to  his  title  or  ownership  of  the 
property  of  which  the  mortgagee  is  ignorant, 
whereby  the  insurance  never  became  valid  as 
to  the  mortgagor.  ByndieaU  Int.  Co.  v.  Bohn 
(C.  G.  App.  8th  G.)  614 

6.  A  provision  on  a  slip  of  paper  pasted  on 
the  face  of  an  insursnoe  policy  and  having  no 
connection  with  the  warranties  expressed 
therein  that  a  watchman  shall  be  employed  by 
the  insured  to  be  constantly  on  tbe  premises 
while  the  mill  is  not  in  operation  does  not  re- 
lease the  company  from  liability  for  a  loss 
which  is  not  due  to  a  failure  to  keep  the 
watchman.  Eart  v.  Niagara  F.  Int.  Co. 
(Wash.)  86 

7.  A  person  was  attended  by  a  physician 
within  tbe  meaning  of  the  question  in  an  ap- 
plication for  life  insurance,  if  be  went  to  the 
office  of  the  physician,  tellinj^  him  he  had 
coughed  and  spit  blood,  submitted  to  a  physi- 
cal examination,  obtained  a  prescription,  and 
paid  a  fee  therefor,  and  afterwards  consulted 
the  physician  again  and  paid  a  fee.  While  v. 
FfoHdenee  Sat.  L.  Atsur.  Boe*  (Mass.)        898 

8.  Technical  warranties  as  well  as  represen- 
tations made  in  an  application  for  insurance, 
although  referred  to  in  the  policy  as  part  of 
the  contract,  are  included  in  the  provision  of 
Mass.  Stat.  1887,  chap.  214,  §  21,  that  misrep- 
resentations in  the  negotiation  of  a  contract 
shall  not  be  deemed  material  unless  made  with 
actual  intent  to  deceive,  or  unless  the  matter 
misrepresented  increases  the  risk.  Id. 

9.  A  pistol-shot  wound  causing  tetanus,with 
great  bodily  pain  and  delirium  or  fever,  may 
be  found  to  be  the  proximate  cause  of  death, 
where  a  person  insured  against  accidents,  ex- 
cluding suicide,  sane  or  iiuaae^  and  intaiitioof^ 
S7  L.  a  A. 


injuries,  cuts  his  throat  in  a  period  of  delirium 
or  state  of  frenzy  which  is  uncontrollable. 
Trat€l&rff  Int.  Co.  t.  Mdiek  (C.  a  App.  8ih 
0.) 


10.  Sole  ownen  of  the  capital  stock  of  a  cor- 
poration have  not  the  sole  and  uncoDditaonal 
ownership  of  the  corporate  property  within 
the  meaning  of  an  insurance  policy  whidi  is 
void  unless  tbey  have  such  ownership.  Bym- 
dieaU  Int.  Co.  v.  Bohn  (C.  C  App.  8tb  C.) 

614 

11.  Neither  inauiry  nor  statement  before  the 
issue  of  policies  is  necessary  to  the  validity  of 
a  provision  making  sole  and  unconditional 
ownership  essential.  Id. 

12.  One  who  makes  sworn  proofs  of  loss 
stating  that  he  owned  the  property  in  fee  sim- 
ple cannot  claim  that  the  insurer  is  estopped 
from  denying  it  by  continuing  to  act  for  a 
short  time  on  the  assumption  that  tbe  oath  was 
true,  after  hesring  a  rumor  to  the  contrary. 

Id. 

18.  An  insurance  company  Is  estopped  tf> 
deny  that  one  sent  out  by  it  to  solicit  business 
for  it  is  not  its  agent,  although  the  policy  pro- 
vides that  no  person,  "  unless  authorized  in 
writing,"  shall  be  deemed  its  agent.  Mart  v. 
Niagara  F.  Int.  Co.  (Wash.)  85 

14.  The  time  of  death  by  accident,  and  not 
the  time  when  the  cause  of  action  accrues  on  a 
policy  of  life  insurance,  is  the  time  from 
whicb  is  to  be  computed  the  period  of  **  one 

J  rear  from  the  date  of  the  happening  of  tbe  al- 
eged  injury"  within  which  suit  must  bo 
brought  by  the  terms  of  the  policy,  although 
the  right  of  action  on  the  policnr  did  not  accrue 
until  the  expiration  of  ninety  days  after  proof 
of  the  injury.  McFarland  v.  Bailuay  Ofi- 
dolt  dt  E.  AeeL  Amo.  (Wyo.)  48 

16.  A  provicdon  that  proof  of  loss  must  be 
made  within  a  specified  time  is  not  dispensed 
with  as  to  a  mortgagee  by  a  clause  to  the  effect 
that  no  act  or  neglect  of  the  mortgagor  shall 
defeat  the  insurance  as  to  the  mortgagee's  in- 
terest. Southern  Eomt  Btdg.  dt  L.  Atto.  v. 
Home  Int.  Co.  (GhL)  844 

16.  Statements  made  as  to  the  cause  of 
death' in  proofs  of  loss  are  not  conclusive,  al- 
though they  have  the  probative  force  of  sol- 
emn admissions  under  oath  against  interest. 
Traveler^  Int.  Co.  ▼.  MeUek  (C.  C.  App  8th 
0.)  629 

NOTSB  AMD  BbIESV. 

See  also  Levy  ard  Sbizurb. 

Insurance;  by  foreign  corporation,  place  of. 

868 

Made  by  mall  by  unauthorized  foreign  com- 
pany. 656 

Stipulated  limitation  of  time  for  action.    49 

Effect  of  condition  in  policy.  86 

Condition  as  to  proofs  of  loss.  845 

Effect  of  warranties.  888 

Waiver  of  defenses  to.  614 

Proximate  cause  of  death* 


IVTSRPRETER.    See  Eyidxhcb»  11 


Intoxicatimu  Liquors— Law  of  Placb. 
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INTOXICATING  LIQUORS.    See  also 

COMMVRCB,  8.  4;  Ck>MBTITDTIONAL  LaW, 

17;  Contracts,  4. 

1.  The  sale  or  giving  of  liquors  to  an  Indian 
of  full  blood,  whether  he  has  adopted  the  hab- 
its of  civilization  and  separated  from  tribal  re- 
lations, or  not,  is  prohibited  by  Gal.  Pen.  Cknie, 
%  807,  prohibiting  the  sale  or  farnishinff  of 
such  liqaors  "to  any  Indian."  JPlgopis  y.  Bray 
<Cal.)  158 

2.  Selling  intoxicating  liquors  to  a  minor 
"Who  says  that  he  is  buying  it  as  agent  for  two 
sick  teachers  not  named,  at  a  college  where 
there  are  more  than  two  teachers,  is  a  violation 
of  a  statute  against  selling  to  minora.  State  v. 
Ifeeajf  (Ark.)  608 

NoTBS  Ain>  Bbibfb. 

Intoxicating  liquors;  inspection  of  liquor  rec- 
ords. 8d 

Sale  of,  to  minors.  604 

INVOLUNTARY  SERVITUDE.     See 

Crihiral  Law,  7. 

JOINT-STOCK  COMPANY.    See  For. 

FRITUIUS. 

JUDGES.    See  Courts,  4,    Notes  Ain> 

Briefs. 

JUDGMENT.    See  also  Actton  or  Suit, 
1;  CoHMOn  Law,  2;  Ciominal  Law,  2; 

F^EADING,  8. 

1.  A  Judgment  against  an  administrator  in 
one  state  has  no  binding  force  or  effect  against 
another  administrator  of  the  same  estate  in 
another  state.   Braithtoaite  ▼•  Eartey  (Mont.) 

101 

2.  An  administrator  will  not  become  bound 
by  the  judgment  by  assisting  in  the  defense  of 
a  suit  against  another  administrator  of  the  same 
estate  in  another  state.  Id, 

8.  A  decision  against  a  city  by  a  court  of 
competent  jurisdiction,  as  to  the  validity  of 
consent  to  the  use  of  streets  by  a  street  railway 
company  in  the  exercise  of  its  franchises,  is  a 
bar  to  proceedings  against  the  company  by 
quo  warranto  in  the  name  of  the  attorney  gen- 
eral, based  on  a  denial  of  the  right  upheld  in 
the  former  action.    Detroit  y.  EUu  (Mich.) 

211 

4.  Full  faith  and  credit  are  given  to  a  decree 
or  judgment  affecting  lands,  rendered  in  a  per- 
sonal action  in  another  state,  if  the  courts  of 
the  situs  of  the  land  accord  to  the  decision  a 
force  merely  personal  upon  the  parties  and  en- 
forceable by  the  process  of  the  courts  of  the 
state  in  which  it  was  rendered*  BuUoekY,  Bul- 
lock (N.  J.  Err.  A  App.)  218 

6.  An  order  in  n  divorce  suit,  for  the  execu- 
tion of  a  mortgage  upon  lands  in  another  state 
to  secure  the  payment  of  alimony,  will  not 
constitute  the  basis  of  a  suit  in  equity  in  the 
state  where  the  lands  lie  to  enforce  the  giving 
of  the  mortgage.  Id. 

6.  Courts  of  the  situs  of  land  cannot  be  com- 
pelled to  issue  their  decrees  to  enforce  the  pro- 
cess of  courts  of  another  state,  or  the  perform- 
ance of  acts  required  by  the  deoffse  ol  such 
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courts  ancillary  to  the  relief  thereby  granted, 
affecting  such  lands^  Id, 

7.  A  Judgment  duly  rendered  by  the  po- 
lice court  of  a  city  cannot  be  held  void  because 
of  a  defense  of  which  the  prisoner  did  not 
avail  himself.     Topeka  v.  BouiueU  (Ran.)  698 

8.  A  decree  based  on  a  summons  against  a 
dead  man  who  is  named  as  the  owner  of  prop- 
erty, the  sale  of  which  is  sought  for  an  assess- 
ment for  an  improvement,  is  of  no  validity 
whatever,  no  matter  how  the  summons  was 
posted  or  published,  although  such  notice  in 
case  of  unknown  owners  might  be  sufficient. 
Onensireet  v.  Thornton  (Ark. )  785 

9.  Jurisdiction  can  be  collaterally  attacked 
in  an  action  for  wrongful  acts  in  executing  a 
Judgment.     Thomp9on  v.  Jackson  (Iowa)     9!^ 

Notes  aud  Bribf& 

Judgment;  of  court  of  other  state,  effect  of* 

218,  651 

Of  another  state  or  country  rendered  against 
an  executor  or  administrator: — (!.}  general  rule; 
(II.)  in  proceedings  commenced  in  decedent's 
lifetime;  (IIL)  reasons  for  the  rule;  (IV.)  the 
effect  of  the  United  Stat  s  Constitution  and 
Act  of  Congress;  (Y.)  how  affected  by  state 
statute;  (YI.)  as  evidence  of  indebtedness; 
(YII.)  exceptions  to  the  general  rule;  (YIII.> 
English  decisions.  101 

Collateral  attack  on.  785 

JUDICIAL  SALE.  See  also  Dower.  6-7; 
Levy  and  Seizure,  2. 

The  rule  of  caveat  emptor  applies  to  a  pur- 
chaser of  real  estate  at  a  judicial  sole  thereof 
on  execution;  and  the  conveyance  thereof  has 
the  effect  simply  of  a  quitclaim  deed  from  the 
execution  debtor.    BuUer  v.  Fittgeraid  (Neb.> 

252 

JURISDICTION.  See  Appeal  aitd  Er- 
ror, 1;  Courts,  1;  Criminal  Law,  4; 
Judgment,  9;  Justice  of  the  Peace; 
Officebb,  8. 

JURY.  Bee  Grand  Jury,  Notes  ani> 
Briefb;  Trial,  1. 

JUSTICE  OF  THE  PEACE.  Bee  also 
Officers,  8;  Trial,  1. 

Jurisdiction  of  a  justice  of  the  peace  in  Iowa 
over  a  nonresident  is  not  obtained  without  any 
service  in  the  township  where  the  suit  waa 
brought     Thompeon  v.  Jackeon  (Iowa)         92^ 

Notes  and  Briefs. 

Justice  of  the  peace;  personal  liability  for 
exceeding  jurisdiction.  92 

KEELEY  CURE.    Bee  Public  Money. 

LABOR. 

Notes  and  Brief8. 

Of  convicts,  see  Criminal  Law. 

LANDLORD    AlTD     TENANT.      Bee 

Eminent  Domain,  1;  Nuisances,  2. 

LAW   OF    PLACE.    See   Comfliot   of 
1        Lawa. 
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Law  of  thb  Laho— Masixb  axd  Smryamt. 


XiAW  OF  THE  LAND.     Bee  Ck>NniTU- 
TiONAL  Law,  8. 

2«EASE.    See  Balk.  8. 

Notes  and  Brtbfs. 
Of  prisont,  see  Cbimoi al  Law. 

UBOALIZATION.    Bee  Countiba. 

LEGISLATURE. 

NOTBS  AKD  BRTSFS. 

Power  M  to  municipalities,  see  Mukioipal 

COBPOBATIONB. 

LEVY  AND  SEIZURE.    See  also  £xb- 

OUTION. 

1.  The  exemptioDof  certain  property  from 

execution  attaches  to  the  proceeds  of  insurance 

thereon,  which  the  owner  intends  to  invest  in 

^milar  exempt  property.    Puffei  Sound Dresfted 

Betf  d  R  Co,  ▼.  J<^s  (Wash.)  808 

2.  A.n  execution  creditor  who  consents  to  the 
postponement  of  the  sale  from  time  to  time, 
for  the  mere  purpose  of  giving  the  debtor  an 
•opportunity  to  negotiate  with  his  creditors,  so 
■as  to  secure  from  them  some  compromise  or 
other  advantage,  loses  his  priority  of  lien  as 
against  a  junior  execution  coming  into  the 
liaods  of  the  sheriff  during  the  pendency  of 
«uch  postponement,  although  his  motive  is  that 
of  kindness  or  leniency  to  the  debtor,  with  no 
victual  intention  to  hinder  or  defraud  creditors, 
and  the  postponements  do  not  in  fact  hinder, 
-delav,  or  defraud  other  creditors.  8tocet9er  v. 
Ifaisan  (IIL)  874 

Notes  and  Brietb. 

Levy;  loss  of  priority  of  execution  by  con- 
•sent  of  creditor  to  delay  or  postponement  of 
sale:— execution  cannot  be  used  as  a  cover; 
leaving  property  in  debtor's  hands;  delaying 
sale;  temporary  postponement;  indefinite  post- 
ponement; contract  to  suspend;  property 
which  requires  delay;  land:  effect  as  to  debt- 
•ors;  effect  on  alias  execution.  874 

Exemption  of  proceeds  of  insurance  on  ex- 
•empt  property.  808 

LIBEL.    See  Afpbal  and  Errob,  18;  In- 

DIOTMBNT,  8. 

LICENSE.    See  Comhbrcb,  1. 

Notes  and  Brdefs. 

License;  local  license  tax  on  vessels  licensed 
tiy  the  United  States.  414 

LIENS.    See  Attobvbtb;  Creditors' Bill. 

LIMITATION  OF  ACTIONS    See  also 

Ck>N8TITUTI0NAL  LaW,  8. 

1.  A  Statement  in  a  letter,  that  "whatever  Is 
•due  is  ready  whenever  I  can  safely  pay  you  or" 
■a  third  person  named,  is  not  a  sufficient  new 
promise  to  take  the  claim  out  of  the  statute  of 
limitations.     BraithwaiU  v.  Harwy  (Mont) 

101 

%,  A  payment  on  a  mortgage,  made  bv  heirs 
4>f  a  deceased  mortgagor  to  protect  thdb  title 
*7  L.  R  A. 


to  part  of  the  mortgaged  premises  descended 
to  tnem,  will  not  arrest  the  running  of  the  stat- 
ute as  against  the  lien  of  the  mortgage  on  an- 
other part  of  the  mortgaged  premises  conveyed 
by  the  mortgagor  for  fuU  vaioe  in  his  lifetime 
to  a  third  person  who  is  under  no  obligation  to 
pay  any  portion  of  the  mortgage  debL  ifvr- 
doek  V.  Waterman  G^.  T.)  -  418 

KOTBS  AND  BRIBFa 

Limitation  of  actions;  effect  of  payment  by 
other  party  to  arrest  statute.  418 

LOSS.    See  Bailmbnt,  K 
MALICE.    See  Botoott;  Tostbl 

MALICIOUS  PROSECUTION. 

The  mayor  of  a  city  is  not  liable  for  mali- 
cious prosecution  in  lUtempting  to  enforce  an 
uncoDstitutiooal  ordinance  which  has  not  yet 
been  judicially  declared  invalid,  although  opin- 
ion as  to  its  validity  Is  divided,  if  he  acts  io 
good  faith,  in  the  discharge  of  his  duty  as  he 
understands  it,  and  in  the  absence  of  any 
malice,  oppression,  or  wanton  disregard  of  the 
rights  of  the  person  prosecuted.  OuUd  v. 
Qoodvoin  (Tenn. ) 


Notes  and  BRiEFa 
Malicious  prosecution;  cause  of  action  for. 


MANDAMUS. 

1.  Mandamus  is  the  proper  remedy  to  com- 
pel payment  of  a  decree  against  a  city.  BaiH- 
more  ▼.  Keetey  Institute  (Md.)  646 

2.  The  duty  of  the  secretary  of  state  to 
countersign  and  affix  the  great  sesl  of  the  state 
to  commissions,  official  acts,  and  other  instru- 
ments issued  or  done  bv  the  governor,  under 
a  statute  saving  "he  shall  affix^  the  seal  in 
such  cases.  Is  merely  ministerial,  and  may  be 
compelled  by  manaamus.  State,  Miller,  v. 
Barber  (Wyo.)  45 

8.  The  right  of  an  officer  to  a  commission 
which  has  been  issued  to  him  by  the  governor 
cannot  be  considered  on  an  application  for 
mandamus  to  compel  the  secretarv  of  state  to 
perform  his  ministerial  duty  to  affix  the  great 
seal  to  such  commission^  notwithstanding  the 
general  rule  that  a  clear  legal  right  to  the  writ 
must  be  shown.  Id. 

Notes  and  Bribf& 
Mandamus;  to  secretary  of  state.  45 

MARK.     See  Wills*  Notes  and  BBisn. 

MARSHAL.    See  Assault. 

MASTER  AND  SERVANT.     See  also 
Action  or  Suit,  1;  Botoott;  Chabitibs, 

8,  8;  CORPORATIONB,  1;   DAMAONfl*  1. 

1.  The  liability  of  a  master  to  a  servsni 
wrongfully  discharged  is  not  an  absolute  lia- 
bility for  wages  for  coustructive  services  dur- 
ing the  balance  of  the  term,  but  a  contingent 
liability  of  indemnity  for  loss  of  wages.  Mo- 
MuUan  v.  JHckinetm  Cb.  (Minn.)  46$ 


Maxims. 
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2.  Ordinaiy  care  Is  all  that  is  required  of 
the  master  in  funiishinfr  a  ladder  of  the  proper 
length  for  use  hy  domestics  several  times  a 
year  in  reaching  a  pigeon  loft,  SUinhauierr. 
S^aul  (Mo.)  441 

8.  A  riveter  and  carpenters  under  the  same 
auperintendent  engageid  in  shipbuilding  are 
fellow  servants,  so  as  to  preclude  recovery  by 
the  riveter  for  injuries  caused  by  negligence  of 
the  carpenters  in  constructiiig  a  scaaold  on 
which  he  works.  Beedey  y.  F,  W.  Wheeler  db 
Co,  (Mich.)  266 

4.  The  duty  of  a  master  to  provide  a  safe 
place  for  workmen  does  not  make  a  ship- 
hailder  liable  for  negligence  of  carpenters  in 
preparing  a  scaffold  for  other  workmen  en- 
^ged  in  constructing  a  ship.  Id, 

5.  A  domestic,  knowing  the  length  of  a  lad- 
der which  she  had  used  previously  to  reach  a 
pigeon  loft,  assumes  the  risk  of  using  it  for 
that  purpose  when  it  Is  too  long.  Steinhaveer 
▼.  SpraulilAo)  441 

X«i»bility  of  master  to  third  persona. 

6.  Willful  and  unauthorized  acts  by  an 
agent  of  a  corporation  will  render  the  em- 
ployer liable,  when  performed  while  he  is  en- 
gaged in  the  discharge  of  duties  within  the 
general  scope  of  his  agency.  PitUburgh,  O.  O. 
A  St.  L,  B.  Co,  V.  BuUivan  (Ind.)  840 

7.  The  question  is  in  most  cases  one  of  fact, 
whether  or  not  the  act  of  a  servant  for  which 
it  is  sought  to  hold  the  master  responsible  was 
done  in  the  execution  of  the  master's  business, 
within  the  scope  of  the  servant's  employment. 
RiieMe  v.  WaUer  (Conn.)  161 

8.  If  a  servant's  deviation  from  the  strict 
course  of  his  employment  or  duty  is  slight  and 
not  unusual  the  court  may  determine  as  mat- 
ter of  law  that  he  is  still  executing  the  mas- 
ter's business;  and  if  the  deviation  is  very 
marked  and  unusual,  it  may  likewise  deter- 
mine that  he  is  not  executing  the  master's  busi- 
ness, within  the  rule  that  the  master  is  liable 
for  his  negligence.  Id, 

0.  That  a  servant  sent  by  the  master,  with 
the  latter's  team  and  waf^on,  to  a  certain  place 
to  procure  a  load,  deviates  from  the  most  di- 
rect course  home  for  the  purpose  of  seeing 
about  the  repair  of  his  own  shoes,  is  not  of 
itself  sufficient  to  show  that  he  had  so  far  de- 
parted from  the  execution  of  the  master's  busi- 
ness as  to  relieve  the  master  from  liability  for 
his  negligent  management  of  the  team.       Id. 

10.  The  scope  of  employment  of  a  servant 
leading  a  colt  from  a  water  tub  to  its  stall  does 
not  extend  to  an  invitation  to  ride,  given  by 
him  to  a  boy  who  is  injured  in  attempting  to 
accept  it.    B<nder  v.  (yCanneU  (Mass.)       178 

11.  A  railroad  company  is  not  liable  for  an 
injury  to  a  child  riding  on  a  hand  car  contrary 
to  the  rules  and  not  in  accordance  with  any 
custom  acquiesced  in  by  the  officers  of  the 
company.  Houston,  0.  A.  A  N.  R.  Co.  v. 
BoUing  (Ark.)  190 

12.  The  engineer  and  fireman  in  charge  of  a 
railroad  locomotive  are  acting  within  the  scope 
of  their  employment  in  blowing  the  whistle 
wantonly  and  maliciously  to  frighten  a  horse 
which  a  person  is  driving  near  the  (rack,  so  as 
to  render  the  company  liable  for  injuries  to  the 
27  L.  R  A. 


driver.    Textu  A  P.  R,  Oo,  t.  BcoviOe  (C.  C. 
App.  5th  C.)  179 

18.  Persons  having  a  franchise  to  lay  water- 
pipes  in  streets  cannot  relieve  themselves  from 
responsibility  for  negligence  in  failing  to  cover 
the  pipes  properly,  by  letting  the  work  to  in- 
dependent contractors  and  requiring  the  latter 
by  express  stipulation  to  perform  the  duty. 
Oolgrove  v.  Bmith  (Cal.)  690 

NoTBS  AJBfjy  Bbiefsl 

Master  and  servant;  when  relation  exists.  206 

Right  to  discharge  servant  arbitrarily.     416 

Remedy  of  discharged  servant.  409 

Liability  for  negligence  of  surgeon  attending 
servant.  840 

Liability  for  unsafe  scaffold.  266 

Master's  civil  responsibility  for  the  wrongful 
or  negligent  act  of  his  servant  or  agent  towards 
one  who  has  no  claim  upon  the  master  by 
reason  of  a  contract,  incipient  or  perfected:— 
(I.)  liability  for  acts  expressly  directed  to  be 
done;  (II.)  grounds  of  liabilityin  case  the  ser* 
vant  is  not  obeying  orders;  (III.)  the  servant 
must  have  been  actins:  in  the  capacity  for  which 
he  was  employed;  (lY.)  master  liable  for  acts 
within  scope  of  servant's  employment:  (a)  lia- 
bility the  general  rule;  {f>)  liability  for  negligent 
acts;  {c)  liability  for  fraudulent  and  tortious 
acts;  (<Z)  limitation  of  scope  of  employment;  («) 
disobedience  of  orders;  (/)  performance  of  un- 
lawful acts;  {g)  acts  of  master  of  vessel;  (h) 
willful  and  malicious  acts;  (Y.)  when  the  result 
of  abuse  of  authority  will  be  serious  or  the 
temptation  to  abuse  is  strong;  (YL)  neglect  or 
disobedience  of  statutory  requirements;  (YII.) 
question  for  Jury;  (YIII.)  contribution  to  in- 
Jury.  161 

Liability  for  negligence  of  independent  con- 
tractor. 591 

UAXIUS* 

1.  Accessorium  non  ducit,  sequitur  prioci- 
pale.    N<u!mUe  Trust  Co.  v.  SmyVie  {Jenn.) 

668 

2.  Damnum  absque  injuria.  Oraham  v.  8t. 
Charles  Street  R.  Co.  (La.)  416;  Lindmf  v. 
Anniston  (Ala.)  436;  Borne  BUig,  d  C,  Co.  ▼. 
Roanoke  (Ya.)  551;  Sfianfelter  v.  Baltimore 
(Md. )  648;  Health  Department  v.  Trinity  Church 
(N.  Y.)  710 

8.  Ezpressio  unius  est  exclusio  alterius. 
Hart  V,  Niagara  F.  Ins.  Co.  (Wash.)  86;  Re 
Contested  Electionof  School  Directors  (Ph.)    284 

4.  He  who  sticks  in  the  letter  sticks  in  the 
bark.  Cumberland  TeUph.  d  Teleg.  Co.  v. 
United  Electric  R,  Co.  (Tenn.)  286 

6.  Id  certum  est  quod  certum  reddi  potest 
Culbertson  v.  NeUon  (Iowa)  222 

6.  Mobilia  inhsereot  ossibus  dominl.  Hoi- 
brook  V.  Ford  (111.)  824 

7.  Mobilia  non  habent  si  turn.  Wyeth  Hard' 
ware  d  Mfg.  Co.  v.  Lang  (Mo.)  651 

8.  Mobilia  sequunlur  personam.  Holbrook 
T.Fordm,)  824 

9.  Nemuiem  Itrditqui  Juresuo  utitur.  Ora' 
ham  V.  St.  Charles  Street  R.  Co.  (La.)  416 

10.  Nemo  debet  bis  vexarl  eadem  causa. 
State  V.  Lee  (Conn.)  498 
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11.  Respondeat  superior.  Steinhauser  v. 
Bpraul  (Mo.)  441 

12.  Sic  utere  tuo  ut  alienum  dod  l«das. 
Pekin  ▼.  MeMdhon  (111.)  206;  Cumberland 
Teleph.  d  Teleg.  Co,  ▼.  United  EUetric  R,  Co, 
(TeDD.)  236 

MAYOR.    See  Maucioub  Paosbcution. 

MILK.  See  Consfiract;  Stock  and  Pro- 
duce Exchange. 

MONOPOLY.  See  ConBTrruiroNAL  Law. 
11,  12. 

Notes  and  Briefs. 

Monopoly;  in  contract  for  remoTal  of  garb- 
age. 540 

MORTGAGE.  See  also  Banks,  8;  Insur- 
ance, 5,  16;  Limitation  of  Actions,  2; 
Taxes.  1. 

1.  Tbe  grantee  of  land  ''eubject  to  incum- 
brances" is  not  bound  to  pay  a  mortgage  tbere- 
on  whicb  did  not  constitute  a  part  of  tbe  con- 
sideration of  bis  purcbase,  and  wbicb  was  not 
made  in  good  faith  for  a  real  indebtedness. 
BobinBon  Bank  v.  Miller  (111.)  449 

2.  Tbe  whole  or  any  part  of  the  mortgage 
or  vendor's  lien  which  secures  negotiable  notes 
may  be  assigned  to  secure  any  part  of  the 
notes  which  may  be  assigned,  whether  they  be 
the  first  or  last  maturing,  or  the  intermediate 
notes  of  the  series.  JxMhmUe  Trust  Co.  v. 
Bmythe  (Tenn.)  668 

8.  Assignees  of  several  notes  secured  by 
mortgage  or  vendor's  lien  share  pro  rata,  if 
there  is  nothing  in  the  contract  of  assignment 
or  in  the  contention  of  the  parties  to  vary  the 
rule.  Jd. 

4.  An  agreement  for  preference  in  the  secur- 
ity given  to  an  assignee  of  a  part  of  a  series  of 
negotiable  notes  secured  by  mortgage  or  ven- 
dor's lien  is  valid  as  against  subsequent  as- 
signees of  other  notes  in  the  series.  Id. 

6.  Bona  fide  holders  of  promissory  notes  se- 
cured by  mortgage  or  vendor's  lien  may  hold 
the  security  as  well  as  the  notes/unaffecled  by 
equities  between  prior  holders  and  tbe  mort- 
gagor. Id. 

Of  chattels. 

6.  Tbe  interest  of  a  vendee  of  goods  by  con- 
ditional sale  will  pass  under  a  mortgage  of  all 
his  stock,  so  that  the  mortgagee  may  maintain 
replevin  for  them  against  an  insolveocy  re- 
ceiver claiming  them  for  tbe  benefit  of  all  cred- 
itors.    Chafey  v.  Mathewe  (Mich.)  558 

7.  The  security  of  a  mortgage  is  not  affected 
by  statements  made  in  good  faith  by  the  mort 
gagee  to  creditors  of  the  mortgng^or,  tbat  tbe 
latter  is  doing  a  good  business  and  will  be  able 
to  meet  his  obligations,  although  the  state 
ments  prove  to  be  untrue.  Id. 

8.  Affidavits  for   renewal  of   a  perpetual 
mortgage  need  not  state  the  amount  of  ma 
tured  indebtedness  if  the  obligations,  matured 
and  unmatured,  exceed  the  amount  of   tbe 
mortgage.  Id, 

27  L.  R.  A 


Notes  and  Briefs. 

Mortgages;  priority  of  notes  secured  by.  M4 
On  chattels;  failure  to  renew,  effect  oL   65S 

MUNICIPAL  CORPORATIOHS.  See 

also  Boards.  8;  CoNSTrruTioNAi.  Law, 
11-18;  CoiTNTiKS;  Courts.  8;  Estoffbl, 
8,  4;  ExECuiioN;  Hacks,  8;  Hiohwah^ 
6,  7;  Injunction,  8-6;  IiIandamus.  1. 

1.  Non-contiguous  land  separated  from  a 
municipality  by  intervening  territory  cannot 
be  added  by  the  legislature  to  a  specially  diar- 
tered  town  or  city.    Denver  v.  CouUhan  (Colo.) 

751 

2.  A  statute  authorizing  the  annexation  of 
another  municipal  corporation  to  a  city  with- 
out consent  of  its  constituted  authorities  or  of 
its  inhabitants  is  not  unconstitutional,  although 
tbe  taxable  properly  therein  will  become  sut)- 
Ject  to  previously  incurred  indebtedness  of  the 
city.    State,  Richards,  v.  Oindnnati  (Ohio)  787 

8.  The  aggregate  vote  cast  in  favor  of  an- 
nexation, where  it  is  sought  to  annex  more 
than  one  municipality  at  tbe  same  time  to  a 
city  of  the  first  grade,  is  sufficient  under  Ohio 
Act  April  18,  1898;  and  it  is  not  necessary  to 
the  annexation  of  any  municipality  that  the 
majority  of  the  votes  cast  by  its  electors  should 
be  m  favor  of  it.  2d. 

4.  The  mere  lack  of  the  mayor's  signature 
to  an  ordinance  is  not  fatal,  where  it  is  ex- 
pressly provided  that  if  he  neglects  or  refuses 
to  sign  or  return  it  with  objections  it  shall  be- 
come a  law  without  his  signature.  Saieno  v. 
Neosho  Mo.)  769 

5.  Approval  of  an  ordinance  by  tbe  acting 
president  of  tbe  board  of  aldermen  in  tbe  tb- 
sence  of  the  mayor  is  sufficient,  where  the  stat- 
ute provides  tbat  in  the  absence  of  the  mayor 
he  shall  perform  tbe  duties,  with  all  the 
rights,  power,  and  jurisdiction  of  tbe  mayor. 

Id, 

6.  The  city  council  of  the  city  of  Topeka 
has  the  power  by  ordinance  to '  require  the 
keepers  of  boarding  houses,  restaurants,  and 
hotels  to  furnish  the  street  commissioner  the 
names  of  persons  liable  to  poll  tax  boardineor 
lodging  in  their  houses,  and  to  impose  a  fine 
for  refusal  to  do  so.     Topeka  v.  BoutwtU  (Kan. ) 

598 

7.  Giving  an  officer  power  to  grant  permis- 
sion to  beat  a  drum  in  a  street  when  in  his 
jud^ent  it  will  not  violate  tbe  purpose  of  an 
ordinance  prohibiting  such  acts  does  not  make 
the  ordinance  void.     Re  Flaherty  (Cal.)       529 

Municipal  eontraets. 

8.  The  validity  of  a  contract  with  a  city  io 
no  way  depends  upon  the  execution  of  dupli- 
cate copies  as  required  by  a  piovision  that,  in 
every  case  of  contract  entered  into,  duplicate 
copies  shall  be  executed,  one  of  which  shall  be 
filed  and  not  taken  from  the  office  except  for 
rbe  purpose  of  evidence.  Saieno  v.  Neosho 
(Mo.)  769 

9.  A  provision  that  all  contracts  for  public 
improvements  or  buildings  shall  be  let  to  the 
lowest  responsiljle  bidder  does  not  prevent  a 
^i(y  from  coDslructing  such  works  under  the 
direction  of  its  own  engineers  and  officers 
Home  Eldg.  d  0,  Co,  r.  Roanoke  (Va.)         551 


^-    Kamb;  Nkgligbncb. 


10.  A  city  cannot  eyade  a  requiieoient  that 
contracts  mast  be  let  to  the  lowest  responsible 
bidder  by  acting  Indirectly  through  the  agency 
of  the  water  M>ard,  which  is  only  a  depart- 
ment of  the  dty  government.  Frame  y.  Fdix 
(Pa.)  80 

11.  Proposals  for  bids  for  public  work  can- 
not fix  the  price  to  be  paid  for  labor,  where  the 
statute  requires  all  contracts  for  public  work 
to  be  let  to  the  lowest  responsible  Didder.     Id, 

Indebtedness. 

12.  A  contract  by  a  city  to  pay  a  fixed  price 
annually  for  a  supply  of  water  for  a  term  of 
twenty  years  does  not  constitute  a  debt  for  the 
aggregate  amount  which  may  ultimately  be- 
come payable,  within  the  meaning  of  a  consti- 
tutional provision  restricting  the  amount  of 
city  indebtedness.    JSaleno  t.  Neotiko  (Mo.)  769 

Pnrehase  of  waterworks. 

18.  A  provision  in  a  statute  authorizing  a 
waterworks  franchise,  that  "at  the  expiration 
of  the  twenty  years  if  the  grant  be  not  renewed 
the  city  shall  purchase,"  is  not  an  incidental, 
directory,  or  subordinate  provision,  but  man- 
datory, vital,  and  controlling.  National  Wo- 
tervDorki  Go,  ▼.  Kanwu  City  (0.  C.  App.  8th 
C.)  837 

14.  The  title  and  right  of  possession  to  a  wa- 
terworks plant  does  not  pass  absolutely  to  a 
city  on  the  expiration  of  the  franchise,  with- 
out payment  or  tender  of  payment  therefor, 
under  a  statutory  provision  that  the  city  shall 
purchase  if  the  grant  be  not  renewed.    "     Id. 

15.  The  disability  of  a  city  under  its  charter 
and  Acts  of  the  legislature  to  take  the  title  to 
waterworks  cannot  be  set  up  by  the  water- 
works company,  if  it  has  paid  for  the  property, 
to  defeat  a  purchase  by  the  city  unaer  a  stat- 
utory provision  that  the  city  shall  purchase  if 
the  grant  be  not  renewed  when  the  franchise 
expires.  Id. 

16.  "The  fair  and  equitable  value"  which  by 
statute  and  ordinance  a  city  is  to  pay  for  wa- 
terworks on  the  expiration  of  a  franchise  is 
not  the  amount  on  which  the  income  or  earn- 
ings would  pay  interest;  neither  is  it  merely 
the  original  cost  of  construction  or  the  cost  of 
reproduction,  but  it  includes,  in  addition  to 
the  cost  of  reproduction,  the  additional  value 
created  by  the  fact  of  connection  with  build- 
ings and  of  the  actual  operation  of  the  plant 
and  actual  earnings.  Id. 

17.  The  value  of  connections  with  buildings, 
which  is  to  be  added  to  the  cost  of  reproduc- 
tion in  determining  the  present  value  of  a  sys- 
tem of  waterworks,  which  a  city  must  pay 
therefor,  is  not  merely  the  cost  of  making  such 
connections,  since  they  are  not  compulsory, 
but  depend  upon  the  will  of  propertv  owners 
and  are  secured  only  by  effort  and  induce- 
ments. Id. 

liiabiUties. 

18.  A  municipal  corporation  owning  vacant 
lots  is  chargeable  with  the  same  duties  and  ob- 
ligations which  devolve  upon  individuals  in 
respect  to  their  condition.  Beldn  v.  McMahon 
(111.)  '      206 

19.  The  express  grant  of  power  in  the  char- 
ters of  certain  cities  to  prevent  cattle  from  run- 
ning at  large  Cannot  be  taken  as  an  intention 
27  L.  H.  A. 


by  the  legislature  to  prohibit  the  exercise  of 
such  power  by  other  cities.  Cochrane  v.  FrMt- 
burg  (Md.)  728 

20.  Ordinances  to  prevent  stock  from  run- 
ning at  large  in  a  city  are  within  the  grant  of 
power  to  pass  ordinances  not  contrary  to  law, 
which  may  be  deemed  beneficial,  and  to  re- 
move nuisances  and  obstructions  upon  streetSr 
lanes,  and  alleys.  Id, 

21.  A  city  may  be  liable  for  injuries  to  a  per- 
son on  a  street  by  a  cow  running  at  large, 
which  it  could  have  prevented  by  ordinary 
care  and  diligence,  where  it  has  permitted  the 
running  at  large  of  such  cattle  without  any  at- 
tempt to  stop  it,  while  it  has  become  a  common 
nuisance  and  source  of  danger.  Id^ 

22.  A  city  is  not  liable  for  injuries  commit' 
ted  by  a  cow  running  at  large  without  any 
fault  of  the  owner.  IcL 

I^OTEB  AND  BrTBFS. 

Municipal  corporations;  power^of  legislature 
as  to  annexation .  ^         '  758 

Power  of  legislature  to  annex  territory  to 
municipalities: — power  asapainst  municipality; 
power  as  against  the  inhabitants  of  the  town; 
as  against  owner  of  annexed  territory;  power 
of  court  to  control  legislature;  rights  of  land 
owu'jr;  taking  property  without  compensation 
or  due  process  of  law;  annexation  by  special 
law;  interference  with  election  districts:  other 
constitutional  requirements;  held  valid  on  facts; 
limitation  on  legislative  power;  making  special 
taxing  district.  787 

Exercise  of  police  power  by.  436 

Requisites  of  contract  by.  769 

Statutes  legalizing  invalid  municipal  con- 
tracts:— general  rules;  bonds;  general  power 
to  validate;  validating  elections;  authorizing 
bonds  for  past  debt;  form  of  statute;  constitu- 
tional provisions;  the  Illinois  doctrine;  sub- 
scriptions to  internal  improvements;  contract 
to  pay  bounties;  land  grants;  other  contracts: 
excessive  indebtedness;  construction  of  stat- 
utes. 696 

Rights  of  bidders  for  contracts  of.  807 

Monopoly  in  contract  for  removal  of  garb- 
age. 540 

Acquistion  of  waterworks  on  expiration  of 
franchise.  832 

Liability  for  permitting  animals  in  streets. 

728 
NAME.    See  also  Forgery;  Tradename. 

1.  The  rule  that  the  middle  name  or  initial  is 
not  a  material  part  of  a  person's  name  does  not 
apply  when  his  flr^t  name  is  not  given,  but 
only  its  initial.    State  v.  iiiggins  (Mmn.)     74 

2.  The  second  initial,  '*F/'  is  a  material  part 
of  the  name  "M.  F.  Biggins."  Id. 

Notes  and  Bbiefb. 

Name  of  person  summoned  as  grand  juror. 

780,788 
Middle  initial  as  part  of.  74 

NEGLIGENCE.    See  also  Eyidbnoe.  5,  6; 
Hacks,  1;  Proximate  Cause;  Trial,  &-6. 

1.  Crude  petroleum  is  not  so  dangerous  thai 
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•  shipper  U  bound  to  lo  protect  and  guard  it 
that  barm  therefrom  shall  come  to  no  one,  but 
bis  duty  is  performed  by  providing  a  suitable 
Tebicle  able  to  encounter  the  usual  risks  of 
transportation.  Qoodlander  Mill  Co,  ▼.  /Stand 
ard  Oa  Co.  (C.  C.  App.  7th  C.)  688 

2.  Active  vigilance  is  not  required  to  see  that 
a  mere  licensee  on  one's  premises  is  not  in- 
jured.    Walth  V.  Fitchburg  R,  Co.  (N.  Y.)  724 

8.  The  owner  of  a  building  is  not  liable  to 
members  of  a  fire  department  for  failure  to 
guard  an  elevator  well,  or  for  so  packing  mer- 
chandise as  to  conduct  them  to  such  well  when 
entering  under  a  license  conferred  by  law  to 
extinguish  a  fire.    Beehler  v.  Daniels  (R  I.) 

512 

4.  A  turntable  on  railroad  lands,  properly 
made  and  used,  is  not,  even  as  to  children  of  ten- 
der years,  such  a  daneerous  and  enticing  ma- 
chine that  the  ndlroad  company  will  be  liable 
for  injurv  to  a  child  playing  with  it  merely  be- 
cause it  u  in  an  unfenced  lot  near  footpaths 
which  the  public  are  permitted  to  use.  Wafsh 
v.  Fitchburg  B.  a?f  (N.  Y.)  724 

6.  Unguarded  premises  supplied  with  dan- 
gerous attractions  are  regarded  as  holding  out 
implied  invitation  to  children,  which  makes 
the  owners  responsible  for  injuries  to  them. 
Pekin  v.  McMahon  (111.)  206 

6.  A  pond  or  pit  In  a  populous  dty ,  in  which 
the  water  is  from  5  to  14  feet  deep,  with  logs 
and  timber  floating  therein  on  which  children 
are  in  the  habit  of  playing,  near  a  driveway 
across  vacant  lots  but  partially  enclosed  from 
the  streets  on  the  sides  thereof,  renders  the  city 
which  owns  them  liable  for  the  drowning  of  a 
child  playing  there,  if  the  premises  are  found 
by  the  Jury  sufficiently  attractive  to  entice 
children  into  danger  and  to  suggest  the  prob- 
ability of  such  an  accident.  Id, 

7.  A  child  of  eight  years  of  age  is  bound  to 
use  such  care  as  children  of  his  age,  capacity, 
and  intelligence  are  capable  of  exercising.    Id. 

Notes  and  Bbibfb. 

See  also  Masteb  and  Sbryaivt. 

Negligence;  as  to  dangerous  premises.  208 

As  to  safety  of  premises  for  licensees.  512 

As  to  dangerous  turntable.  724 

In  shipment  of  oil.  684 

NEGOTIABLE  INSTRUMENTS.    See 

Bills  and  Notes. 

NEWSPAPER.    See  Clbrk. 
NONRESIDENTS.   See  Garnishment,  2. 

NOTICE.    See  also  Banks,  5. 

Notice  of  a  partnership  interest  in  land  is 
not  created  by  knowled^  of  the  fact  that  the 
holder  of  the  legal  title  is  a  member  of  a  Arm 
which  is  using  the  property  for  partnership 
purposes.    Boinnson  Bank  v.  Miller  (111.)    449 

NUISANCES.    See  also  Estoppel.  8. 

1.  Notice  of  damages  caused  by  a  nuisance, 
and  a  request  to  remove  it.  must  precede  an 


create  it.    Philadelphia  ^  B  B  Co.  y.  Smith 
(C.  C.  App.  8d  C.)  tn 

8.  Repairing  and  preserving  a  railroad  em- 
bankment does  not  make  a  lessee  of  the  road 
liable  for  continuing  it  as  a  nuiaanoe,  in  the 
absence  of  any  notice  or  request  from  the  per- 
son injured.  M. 

8.  The  doctrine  of  contributory  negligeoce 
does  not  apply  to  prevent  a  person's  recovering 
for  injurv  caused  by  a  nuisance,  because  be 
has  sustained  other  and  additional  damages  of 
the  same  character  through  separate  acts  or 
omissions  of  his  own.  M. 

Notes  and  BniSFa, 

Nuisance;  what  constitutes.  ^d 

Liability  for  perpetuating.  131 

OATH. 

Notes  AND  Bbiefs. 

To  grand  Jury.  788 

To  officer  in  charge  of  grand  Juiy.    779,  784 

OBSCENE  PUBLICATIONS. 

A  purpose  to  exhibit,  loan,  and  circulate  an 
obscene  picture,  is  not  shown  by  proving  the 
mere  sitting  for  a  negative  of  iL  Paople  v. 
Eetehum  (Mich.)  448 

OFFICERS.  See  also  Criminal  Law,  6; 
Malicious  Prosecution;  Masdamub, 
2,8. 

1.  Disqualification  of  freeholders  elected  to 
prepare  a  city  charter,  based  on  their  ladE  of 
five  years'  residence  in  the  dty,  does  not  pre- 
vent them  from  being  de  facto  <^oera^  Pea 
pie,  Hoffman,  v.  Hxht  (Cat)  208 

8.  A  constable  is  not  liable  for  executing  a 
justice's  judgrment  merely  because  it  was  in 
excess  oMuiisdiction,  if  the  Justice  was  not 
liable.    Tmmpeon  v.  Jackson  (Iowa)  i^ 

8.  A  Justice  of  the  peace,  like  Judges  of  the 
superior  courts,  is  protected  from  personal  lia- 
bility for  Judicial  acts  in  excess  of  his  Juris- 
diction, if  he  acted  in  good  faith  believing  be 
had  jurisdiction.  M, 

NOT88  AND  BRIBFBb 

Officers;  de  facto,  208 

Right  to  inspect  books  of.  82 

Judicial,  personal  liability  of.  28,  9S 


OIL.  See  Kbouobncs,  1;  Pboxxmatb 
Caubb,  8. 

OPTION.    See  Salb,  2. 

ORDINANCE.  See  Con8Titutional 
Law,  11-18;  MuNiciPAii  Corforatioms. 
4-7;  Plbadino,  5. 

ORIGINAL    PACKAGE.  ,    See    Ook- 

HBRCB,  8,  4. 

PARDON. 

The  constitutional  power  of  the  governor  to 

grant  a  pardon  or  commutation  of  sentence  fti 

action  against  a  party  who  did  not  originally  not  infrhiged  by  a  statute  providing  a  board  of 

27L.R.A. 


Pabmht  ahd  Chili>— Pabtmbrship. 
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pardons  to  Invefltigate  the  facts  od  petition  for 
a  pardon,  and  to  report  the  results  of  their  in- 
▼esti^tion,  with  such  recommendations  as  to 
them  shall  seem  expedient,  where  such  recom- 
mendations have  no  binding  force  upon  the 
goTemor.    Bi6h  ▼.  ChaTniberlain  (Mich.)     573 


NOTB8  ABD  BBIBFa 

Pardon;  validity  of  board  of. 


678 


PARENT  AND   CHILD.      Bee     Con- 

TP  *  CTS,  6. 

NOTB8  ABD  BbIEFB. 

Parent  and  child;  contract  to  transfer  pa- 
rental responsibility  or  authority.  56 

PARLIAMENTARY       LAW.         See 

Boards,  2;  Mcbioipal  Cobforations, 
4,  5;  BcHOOLfl,  1. 

PARTIES.    See  Action  or  Suit,  8. 

PARTNERSHIP.  See  also  Constitu- 
tional Law,  4;  Corpobationb,  28; 
Dowbb,  8, 4;  Estoppel.  2;  Forfeiture; 
Notice;  Rbal  Profebtt. 

1.  A  person  cannot  be  held  liable  as  a  part- 
ner merely  because  he  was  held  out  as  such,  in 
respect  to  a  creditor  who  did  not  know  of  the 
holding  out  or  act  on  the  supposition  that  he 
was  a  partner  in  giving  credit  to  the  firm. 
WOater  y.  Clark  (Fla.)  126 

2.  A  partnership  with  communitj  of  inter- 
est in  the  capital  stock  and  in  the  profits  is 
created  by  a  written  instrument  purporting  to 
lease  a  bflliard  and  barroom  with  all  furniture 
therein  excepting  bar  fixtures,  billiard  tables, 
and  their  equipment,  "which  are  to  be  paid 
for  and  owned  equally,"  in  consideration  of  a 
monthly  payment  to  the  owner  of  the  build- 
ing, with  one  half  of  the  net  profits  of  the  busi- 
ness after  the  other  party  has  received  an 
equal  monthly  sum  *'as  compensation  for  his 
service,  and  for  the  use  of  mone^  advanced" 
by  him  to  pay  for  the  articles  Jomtly  owned, 
and  to  carry  on  the  business.  Id. 

8.  Partnership  capital  invested  in  land  for 
the  benefit  of  the  company  will  be  treated  as 
personalty,  and  not  subject  to  dower  or  in- 
heritance, until  it  has  performed  all  its  func- 
tions to  the  partnership  and  thereby  ceased  to 
be  partnership  capital.  Woodward-Ecimsi  Go. 
T.  Ntidd  (Minn.)  840 

4.  The  purchase  by  each  of  two  persons  of 
an  undivided  interest  in  real  property  used  for 
mill  purposes,  and  their  subsequent  formation 
of  a  partnership  to  operate  the  mill  with  a 
third  person  who  individually  buys  the  other 
undivided  interest  in  the  real  property,  does 
not  make  the  real  estate  partnership  property, 
where  no  partnership  funds  were  paid  for  the 
purchase  money,  and  the  repairs  subsequently 
made  were  paid  for  by  their  individual  con 
tribution  in  equal  shares.  RMnson  Bank  v. 
MiUer  (HI)  449 

5.  ^taring  in  the  partnership  books  and 
treating  inter  seM  as  partnership  property  real 
estate  devised  and  deeded  to  the  partners  indi 
Tldually,  standing  on  tha  public  records  in 

r  L.R.  A 


their  indivklual  names,  and  not  representing 
partnership  funds,  will  not  make  it  partner- 
ship property  as  against  individual  creditors, 
unless  the  entries  were  sufficient  to  satisfy  the 
statute  of  frauds,  and  the  individual  credit- 
ors were  charged  with  notice,  by  the  use 
made  of  the  property  or  otherwise,  that  it  had 
been  made  partnership  property.  National 
Union  Bank  v.  National  Mechanicff  Bank 
(Vt)  476 

Notes  and  Bbibfs. 

Partnership;  what  constitutea  126 

Limited;  execution  against  members.      578 

The  position  of  tenants  in  dower  and  by  the 
curtesy,  and  of  the  heirs  and  personal  repre- 
sentatives of  a  deceased  partner,  in  partnership 
real  estate: —  (I.)  the  widow's  ri^ht  to  dower: 
(a)  general  doctrine;  (h)  must  yield  to  partner- 
ship claims,  liens,  and  accounts;  (0)  when 
dower  attaches;  {d)  in  lands  purchased  for  the 
purpose  of  resale;  («)  effect  of  an  agreement 
converting  real  estate  into  personalty;  (/)  right 
to  dower  in  improvements;  {g)  when  widow 
entitled  to  an  equivalent;  {h)  widow's  right  to 
retain  possession;  (t)  how  affected  by  hus- 
band's private  debts;  {j)  homestead  rights;  {k) 
right  of  widow  to  join  in  deed,  action,  or  suit 
affecting  such  estate;  (II.)  the  rights  of  the 
heirs:  (a)  the  legal  estate  passes  to  the  hefars  of 
deceased  partner;  (6)  nature  of  the  title  vested 
in  the  heirs;  {c)  the  heirs  bound  to  convey  the 
leffal  title;  (cf)  when  a  necessary  party  to  suit 
relating  to  such  lands;  {e)  when  heirs  not  en- 
titled; (/)  as  between  the  surviving  partner 
and  the  heirs;  {jg)  power  of  the  heirs  as  against 
the  surviving  partner;  (A)  as  between  the  heir 
and  personal  representatives  of  such  deceased 
partner;  (i)  powers  vested  in  extcutors  and  ad- 
ministrators of  a  deceased  partner;  {J)  ultimate 
position  of  the  heirs;  (III. )  English  decisions: 

(a)  relating  to  dower;  (d)  position  of  the  heir. 

840 

When  real  estate  will  be  considered  partner- 
ship property: —  (I.)  general  doctrine;  (II.)  the 
question  of  intention:  (a)  in  seneral;  {f)  Penn- 
sylvania doctrine;  (III.)  in  whom  the  legal  title 
vests:  (a)  the  common-law  doctrine;  (d)  Penn- 
sylvania doctrine;  (c)  how  vested  at  law;  (lY.) 
immaterial  to  whom  legal  title  is  conveved; 
(Y.)  parol  evidence:  (a)  when  held  admissible; 

(b)  when  not  admissible;  (YL)  implied  and  re- 
sulting trusts:  (a)  when  created  in  partnership 
lands;  (6)  when  no  such  trust  created;  (YII.) 
equitable  conversion;  (YIII.)  out  and  out  con- 
version; (IX.)  reconversion;  (X.)  statute  of 
frauds:  (a)  in  general;  {f>)  within  the  statute; 
{c)  not  within  the  statute;  (XI.)  form  of  con- 
veyance; (XII.)  when  not  considered  person- 
alty; (XIII.)  the  question  of  notice;  (XIY.) 
when  partnership  formed  for  the  purchase  and 
sale  of  real  estate;  (XY.)  real  estate  acquired 
in  payment  of  debts;  (XYL)  real  estate  held 
under  lease:  {a)  in  general;  {b)  the  question  of 
renewal;  (XYII.)  the  effect  of  improvements; 
(XYIII.)  lands  owned  bv  partner  prior  to 
partnership;  (XIX.)  position  of  incoming 
partner;  (XX.)  facts  and  circumstances  held 
sufficient  to  constitute  real  estate  partnership 
property;  (XXI.)  facts  and  circumstances  held 
not  sufficient  to  create  a  partnership  in  real 
esute;  (XXir.)  Louisiana  doctrine.  449 
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PATENTS.    See  InjuKcnoir,  L 

NOTB8  AJTD  BrISPS. 

PlitenU;  infringemeot  hy  United  States. 
Inspection  of  patent  records. 

PEDDLERS.    See  Commbrcb.  2. 

NOTBS  AHD  BBIBF8. 

License  tax  on. 

PENALTIES.    See     Corpobatiomb^ 
Statdtes,  6. 

PETROLEUK.    See  Neoliobncb,  1. 
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PHYSICIANS.    See  Charitibs,  9;  Nab- 

TER  AND  SbRYANT,  KoTBS  AND  BRISn. 

PICTURE.    See  Obscbnb   Publications. 

PLEADING.    See  also  Appeal  ahd  £r- 
BOR,  9-11. 

1.  A  bill  in  equity  charging  actual  fraud 
as  the  ground  of  relief  will  not  Justify  a  de- 
cree on  another  ground,  if  the  fraud  is  not 
proved.  Dashiell  ▼.  Qronenor  (C.  C.  App.  4th 
C.)  «7 

2.  A  charf^e  of  fraud  and  collusion  by  at- 
taching creditors  of  a  corporation,  made  by 
plaintiff  io  a  judgment  creditors'  action  against 
the  corporation  and  other  creditors,  haying 
been  abandoned  by  him,  a  third  class  of  cred- 
itors who  are  among  the  defendants,  and  who 
have  not  attempted  to  form  any  issae  with 
thefar  codefendants,  cannot  litigate  that  ques- 
tion.   BaUin  ▼.  MerehanUf  Exdk  Batik  (Wis.) 

857 

8.  A  Judgment  against  an  administrator  in 
one  state  need  not  be  pleaded  in  a  suit  on 
the  same  account  against  another  administra- 
tor in  another  state,  in  order  to  show  that  the 
demand  sued  on  had  been  given  credit  for  the 
amount  realized  under  the  foreign  Judgment. 
Braithwaite  v.  Harvey  (Mont.)  101 

4.  An  allegation  of  unavoidable  accident,  or 
of  default  or  neglect  of  duty  by  an  officer 
Is  necessary  under  Yt  R.  L.  1880.  §  078,  to 
avoid  a  plea  of  the  statute  of  limitations  by 
reason  of  the  failure  of  a  prior  writ,  whether 
that  is  regarded  as  an  abatement  or  otherwise. 
Beotiy.  Williamttown  School  Dist,  No.  9  (VU) 

588 

6.  Mere  reference  to  ordinances  by  numbers 
and  dates  is  not  sufficient  to  comply  with  the 
established  rules  of  pleading.  Shattfelter  v. 
Baltimore  (Md.)  648 

PLEDGE.    See  Bills  and  Notes,  5;  In- 

BOLYBNCT. 

PLUMBERS.    See  Constitutional  Law, 
14,  15. 

POLICE.    See  Assault. 

POLL   TAX.    Bee   Municipal  Corpora- 
tions, 6. 

PONDS*    See  Neolioknce,  6,  6. 

POOR.    See  Charities,  1. 
27  L.  R.  A. 


PREFERRED  STOCK. 

TIOBfl^  NOTB8  AMD  BRIBTa 


It  is  no  defense  to  a  snrety  00  an  appcid 
bond,  that  the  obligee  has  refused  on  demand 
to  resort  to  security  which  he  holds  and  whidi 
is  amply  sufficient  to  pay  the  claim,  there  being 
no  proof  of  prejudice  to  the  surety  by  the  re- 
fusaL    Bingham  v.  Mear9  (N.  D.)  257 

N<rm  ABD  BRrRFs. 

Principal  and  snrety;  right  of  sorety  to  have 
collateral  security  first  applied.  257 

PROMISSORY  NOTES.    SeeBiUBABD 
Notes,  Notbband  Brief& 

PROXIMATE  CAUSE.  See  a]soDBFor^ 
tions,  2;  Iksurancb,  9;  Trlal.  2,  8. 

1.  The  proximate  cause  of  the  drowning  of 
a  horse  which  breaks  a  defective  guard  rail 
on  a  ferry-boat  when  frightened  by  the  whistle 
of  a  (ug'boat  is  a  defect  in  the  rail,  and  not 
the  whistle.    Sturgis  v.  KounU  (Pa.)  S90 

2.  The  obstruction  of  a  highway  by  an  ex- 
cursion train  on  a  side  track  Is  not  the  proxi- 
mate cause  of  injury  to  travelers  on  the  highway 
from  insulting  and  terrifying  misconduct  oi 
the  passengers  on  such  train,  or  of  another  in- 
jury received  in  jumping  from  their  buggy  in 
fear  of  being  turned  over  when  passing  over  a 
rough  road  in  the  dark,  which  was  made 
necessary  by  the  delay.  Shieldi  y.  LouittilU 
dJf.RCo.  (Ky.)  680 

8.  Negligence  in  omitting  to  have  a  proper 
valve  in  the  outlet  of  a  tank  car  is  not  the 
proximate  cause  which  will  render  the  shipper 
liable  for  the  destruction  of  a  mill  a  few  feet 
from  the  railroad  track  at  the  point  of  destina- 
tion, which  results  from  the  act  of  the  con- 
signee's agents  in  opening  the  outlet  of  the 
tank,  upon  which  they  were  unable  to  prevent 
the  oil  from  flowing  down  into  the  furnace 
room  of  the  mill  and  catching  fire.  Ooodland- 
er  MiU  Co.  v.  Standard  Oil  Co.  (C.  0.  App. 
7th  C.)  583 


Kotbs  and  Briefs. 
Proximate  cause;  of  injury. 


890 


PUBLIC  CARRIAGE.    See  Hacks,  Z, 

PUBLIC  IMPROVEMENTS.    See  also 
Judgment,  8. 

1.  The  assessment  on  abutting  owners  of  the 
whole  or  part  of  the  cost  of  grading,  paving, 
or  otherwise  improving  public  streets,  on  ths 
basis  of  supposed  benefits  to  their  property,  is 
not  according  to  the  law  of  the  land,  and  ii 
unconstitutional  unless  directly  authorized  br 
the  constiiutioD.  Mavidin  v.  QreenvHU  (8. 
C.)  284 

2.  Cbarging  upon  abutting  owners  the  cost 
of  improving  sidewalks  and  sewers  in  front  of 
their  properly,  having  been  recognized  as  valid 
prior  to  the  adoption  of  a  state  conslitutioo, 
must  be  regarded  as  embraced  in  the  law  of 
the  land  to  which  the  constitution  refers.    Id, 


PUBUC  liANDft— RbsUMB. 
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8.  Lots  and  lands  fronting  on  the  opposite 
dde  of  a  street  widened  by  adding  a  strip  on 
one  side  only  may  be  regarded  as  abutting  on 
the  improvement  for  the  purpose  of  assess- 
ment, although  the  street  intervenes  between 
thoin  and  the  strip  appropriated.  Cincinnati 
▼.  liaUehe  {Ohio)  586 

4.  Lots  abutting  on  other  parts  of  a  street 
cannot  be  assessed  for  frontage  tax  to  pay  for 
an  improvement  of  only  a  portion  of  the 
street,  under  Ohio  Rev.  Stat.  §  2264,  which  re- 
quires an  assessment  bv  foot  front  to  be  *'of  the 
property  bounding  and  abutting  upon  the  im- 
provement." Id. 

N0T88  AHD  Briefs. 

Public  improvements;  validity  of  assess- 
ments for.  285 

Liability  to  repay  money  received  on  invalid 
■ale.  121 

PUBLIC  I«ANDS. 

Notes  and  Brtefs. 
Statutes  legalizing  invalid  grants.  606 

PUBLIC  MONEY.  See  also  B0KD8;  In- 
junction, 4. 

A  statute  authorizing  any  habitual  drunkard 
to  be  sent  for  treatment  and  cure  to  an  institu- 
tion within  the  state  maintained  for  such  per- 
sons, at  the  expense  of  the  county  or  city  of 
his  residence,  if  neither  he  nor  his  petitioning 
kin  is  financially  able  to  incur  the  expense, 
does  not  make  an  unconstitutional  use  of 
money  raised  by  taxation.  Baltimore  v.  Kedey 
InstituU  (Md.)  646 

Notes  and  Briefs. 

Public  money;  use  of,  for  what  allowed. 

72,646 

QUO  WARRANTO.    See  Judgment,  8. 
Notes  and  Briefs. 
Quo  warranto;  nature  of.  211 

RAILR0A08.  See  also  Constitutional 
Law,  8,  0;  Master  and  Servant,  11, 
12:  Negligence,  4;  Nuisances,  2. 

1.  The  stock- gaps  required  by  the  Alabama 
statute  where  a  railroad  company  runs  through 
the  premises  of  an  individual  are  not  designed 
to  be  closed ;  and  there  can  be  no  negligence 
charged  because  of  leaving  them  open.  Bir- 
mingham Mineral  B,  Co.  v.  Panont  (Ala.)  203 

2.  The  mere  fact  that  water  on  land  over- 
flowed in  an  extraordinary  flood  was  some- 
what deeper,  remained  longer,  and  flowed  with 
Btroneer  current  than  it  would  have  done  ex- 
cept for  a  railroad  embankment,  does  not  show 
any  injury  by  reason  of  the  embankment, 
where  the  crops  must  have  been  covered  with 
water  long  before  any  water  was  diverted 
thereto  by  the  embankment.  Kansoi  City,  M, 
dB,  B,  Co,  V.  Smiih  (Miss.)  762 

8.  The  right  to  erect  great  railroad  embank- 
ments may  be  necessarily  implied  in  the  duty 
to  provide  suitable  and  safe  roadways,  so  that 
when  done  with  due  regard  to  the  rights  of 

27  L.  R.  A. 


owners  of  adjacent  and  proximate  lands  any 
necessary  and  consequent  injury  to  such  lands 
must  be  borne  by  the  owners.  Id, 

Notes  akd  Briefs. 

Railroads;  statutes  legalizing  invalid  sub- 
scriptions to.  686 

Liability  for  embankment.  762 

Statutory  duty  as  to  cattle-guards.  263 

RATIFICATION.    See  Carruirs,  8. 

REAL  PROPERTY.    See  also  Deed. 

A  bona  fide  purchaser  of  land  from  one  who 
holds  the  record  title,  without  notice  that  it  ia 
partnership  property,  obtains  a  good  title. 
BobinBon  Bank  v.  MtUer  (IlL)  449 

RECEIVERS.    See  also  Contempt,  1-8. 

1.  A  receiver  of  a  corporation  may  be  ap- 
pointed on  the  application  of  minority  stock- 
holders pending  the  investigation  ot  charges  of 
outrageous  fraud  on  the  part  of  the  majority 
stockholders  and  managers,  in  a  suit  for  an  in- 
junction against  the  negotiation  or  enforce- 
ment of  iraudulent  obUgatioos  created  by 
them,  and  for  other  relief,  although  that  does 
not  extend  to  the  winding  up  of  the  corpora- 
tion. State,  Independent  Diet.  TeUg.  (h,  v. 
Silver  Bow  County  Second  JttdicicU  Diet.  Ct. 
(Mont.)  892 

2.  The  rule  that  a  foreign  receiver  will  not 
be  allowed  to  maintain  an  action  a^^inst  the 
assets  of  an  insolvent  debtor  as  against  a  resi- 
dent creditor  does  not  apply  to  a  receiver  ap- 
pointed by  the  courts  of  the  state  and  under 
its  laws,  in  a  suit  iostitnted  by  a  nonresident 
creditor.    HdOyrook  v.  Ford  (HI.)  824 

8.  A  receiver  of  the  property  of  a  foreign 
corporation  takes  no  title  to  debts  due  it  from 
debtors  in  another  State,  although  in  the  ordi- 
nary coiu'se  of  business  of  the  corporation  the 
debts  would  have  been  payable  in  the  state  of 
his  appointment,  as  the  locus  of  the  debt  fol- 
lows the  domicil  of  the  owner,  and  the  domi- 
cil  of  a  corporation  is  in  the  State  of  its  crea- 
tion. Id, 
Notes  and  Briefs. 

Receiver;  of  foreign  corporation,  rights  of. 

826 

Appointment  on  behalf  of  minority  stock- 
holders. 894 

Right  to  impeach  fraudulent  conveyance. 

558 
RECORDS.    See  Clerk. 

Notes  and  Briefs. 

Records;  right  to  inspect  public  records: — 
(I.)  abstracters;  (IL)  suits;  (III.)  record  mak- 
ing or  copying;  (IV.)  account  books  of  public 
olficers:  (a)  in  seneral;  (h)  toll  books;  (<;)  as  to 
boundaries  and  titles;  (Y.)  as  to  title  to  office; 
(YI.)  liquor  reooids;  (YII.)  patent  records.  82 

REPLEVIN.    See  Moetgaob,  6. 


RESUME. 

For  resume  of  contents  of  book,  sea 


866 
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Balb— Statutes, 


SALE.    See  also  Equnr,  1. 

1.  Tbe  reflervatioD  of  the  right  to  inspect 
goods  does  not  of  Itself  indicate  that  title  shall 
not  pass  until  the  goods  are  tested.  Wind  ▼. 
Jler  (Iowa)  219 

2.  The  title  does  not  pass  on  an  option  to 
purchase  if  satisfactory,  until  the  option  is  de- 
termined; but  it  is  otherwise  in  case  of  a  pur- 
chase with  an  option  to  return  if  not  satisfac- 
tory. 2d, 

8.  A  contract  by  which  an  article  is  left  with 
a  person  for  a  certain  time,  for  the  payment  of 
certain  amounts  per  week,  the  aggregate  of 
which  for  the  time  eauals  the  price  of  the  ar- 
ticle, and  which  provides  that  the  article  may 
be  purchased  at  any  time  by  paying  the  price, 
upon  which  all  rents  paid  shall  oe  credited, — 
is  a  sale,  and  not  a  lease.  Cam.  y.  Earmel 
(Pa.)  888 

4.  A  contract  for  paving  stone  according  to 
certain  specifications  does  not  imply  any  war- 
ranty.    Talbot  Paving  Oo,  T.  Qorman  (Mich.) 

96 

6.  Receiving  and  using  goods  after  opportu- 
nity to  ascertam  whether  they  conform  to  the 
description  in  the  contract,  or  not,  constitutes 
an  acceptance  which  cuts  off  all  right  to  re- 
cover for  defects  in  ihem,  unless  there  was  a 
warranty.  Id. 

NOTBB  AND  BRIEF& 


Sale;  acceptance  of  goods. 
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SCAVENGERS,      See     CoNSTiTUTionAL 
Law,  11,  12. 

SCHOOLS.    See  also  Custom. 

1.  The  provision  for  roll-call  and  entry  of 
ayes  and  noes  on  the  vote  by  members  of  a 
board  of  education  to  employ  a  teacher,  made 
by  Ohio  Rev.  Stat,  g  8982,  is  mandatory;  and  a 
unanimous  vote  without  such  roll-call  and  en- 
try upon  the  record  does  not  make  a  valid  elec- 
tion. New  Concord  School  Dist,  Bd,  cf  Bdu. 
V.  Best  (Ohio)  77 

2.  The  person  who  is  the  prudential  com- 
mittee of  a  school  district,  empowered  to  hire 
and  remove  teachers,  has  no  right  himself  to 
act  as  teacher.  Scott  v.  Wiiliamttoum  School 
Di8t  No.  9  (Vt.)  688 

8.  A  school  district  is  liable  to  pay  for  ser- 
vices of  a  teacher  who,  though  duly  licensed 
to  teach,  had  no  valid  contract,  where  he 
taught  without  objection  and  properly  kept 
ana  returned  thescnool  register,  by  reason  of 
which  the  district  drew  public  money  accord- 
ing to  the  attendance  at  his  school.  Id. 

Notes  asd  Bbisfb. 

Schools;  employing  self  as  teacher.         588 

SEAL. 

Notes  and  BRnmi. 

On  writ  of  venire  for  grand  jury.  779 

SECRETARY  OF  STATE.    See  Man- 
damus, 2,  8. 

27  L.  R.  A. 


SET-OFF  AND  COUirTERCLAIK. 

If  upon  discovering  the  forgery  of  cbecka 
the  bank,  without  knowing  that  it  has  pre- 
viously paid  similar  checks,  makes  good  the 
amount  to  the  depositor,  who  has  failed  to 
noti^  the  bank  of  previous  forgeries,  it  may 
use  the  amount  so  paid  as  a  counterclaim  when 
sued  for  the  amounts  represented  by  tbe  prior 
forgeries,    l^nt  Nat.  Bank  ▼.  AUsn  (Ala.) 


SHIPPING.    See  Commercb,  1. 

Notes  and  Brisfb. 

Shipping;  local  license  tax  on  vessels  licensed 
by  the  United  States.  414 

SIGNATURE.    See  Wills,   Notes  ahd 

BlUBF& 

SLAVERY.    See  (Tbimihal  Law,  7 

SPECIAL  STOCK.    See  CoBPORAtioMa, 
Notes  ksd  Briefs. 

SPECIFIC  PERFORMANCE. 

Specific  performance  of  an  agreement  to 
permit  a  corporation  to  take  the  stock  of  a  de- 
ceased subscriber  at  the  value  appraised  by  the 
directors,  if  they  so  elect,  will  not  be  denied  on 
tbe  ground  that  the  corporation  has  a  remedy 
at  law,— especially  where  its  shares  are  idl  sub- 
ject to  its  option  to  purchase,  and  are  not 
bought  and  sold  in  the  market  like  most  stocks 
and  it  might  be  difficult  to  lay  down  a  clear 
rule  of  damages.  New  England  Trust  Co.  v. 
Abbott  (Mass.)  871 


SPENDTHRIFT.  See  Debtor  and  Cbbd- 

ITOR. 

STATUTES.    See  also  CSontracts,  8. 

1.  A  statute  attempting  to  annex  noncon- 
tiguous territory  to  a  city  is  not  germane  to  the 
subject  of  amendment  to  the  charter  or  its  pro- 
visions expressed  in  tbe  title  as  "An  Act  to  Re- 
vise and  Amend  the  Charter."  •Denver  yr.Oottk- 
han  (Colo.)  751 

2.  The  title  <'An  Act  to  Provide  for  the 
Treatment  and  Cure  of  Habitual  Drunkards" 
does  not  describe  more  than  one  subject,  or 
vary  from  the  body  of  the  act,  which  men- 
tions treatment  only,  and  not  cure.  Baliimon 
V.  Keeley  Institute  (Md.)  646 

8.  The  word  "may"  should  be  construed 
"must,"  in  a  statute  providing  that  a  judge  on 
affidavit  of  his  bias  or  prejudice  "may"  call  in 
another  Judge.    State  y.  Kent  (N.  D. )         686 

4.  An  unconstitutional  statute  may  he 
amended  Into  a  constitutional'one,  so  far  as  its 
future  operation  Is  concerned,  by  removing  its 
objectionable  provisions,  or  supplying  others, 
to  conform  it  to  the  requirements  of  tbe  con- 
stitution. StaU,  Richards,  r. Cincinnati  (Ohio) 

787 

6.  A  suit  pending  to  enf  ore  a  right  or  remedy 
conferred  solely  by  statute  Is  abated  by  theuo- 
conditional  repeal  of  the  statute.  Olobe  Pnb. 
Co.  V.  SUUs  Bank  (Neb.) 


BtAT— TlJfBB&. 
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6.  The  statutoiy  Uabflllj  of  stockholders  for 
debts  of  the  corporation  in  case  of  failure  to 
publish  an  annual  notice  of  its  existing  debts, 
being  penal,  and  not  contractual,  a  suit  to  en- 
force it  fails  by  repeal  of  the  statute  before 
judgment.  Jd. 

N0TB8  Aim  BRiBFaw 
Statutes;  when  mandatory.  79 

STAY.    See  Apfeal  and  Error,  4 

STOCK       AND       PRODUCE       EX- 
CHANGE.   Bee  also  C0N8PIBACT. 

An  incorporated  milk  exchange  is  not  en- 
gaged in  buying  and  selling  milk,  where  it 
merely  looks  up  a  dealer  in  each  case  to  pur- 
chase the  milk  directly  from  the  producer,  at 
a  price  fixed  by  the  exchange.  Fiople  ▼.  Milk 
Bbsehangs  (K.  Y .)  487 

STOCK-OAPS.    See  Railroads,  1. 

STOCKHOLDERS.    Bee  Cobporationb, 
K0TB8  AND  Bribfb. 

STREET      RAILROADS.       See      also 
Boards,  1:  CABRrsRS,  3,  8;   Elbctri- 

OAL    USBS  AJUD    APPLIANCES;     ElECTBIC 

Railways:  Judgment,  8. 

1.  A  street-railway  company  has  no  right  to 
build  any  part  of  its  line  until  it  has  the  right 
to  complete  it,  where  it  has  no  power  of  emi- 
nent domain.  Pennsylvania  B.  Go.  ▼.  Mont- 
gemery  County  Past.  R,  Go.  (Pa.)  766 

2.  An  actual  corporate  existence  clothed 
with  a  legal  right  to  build  a  railroad,  being  a 
fundamental  condition  of  permission  to  occupy 
a  highway  for  that  purpc«e,  permission  nomi- 
nally granted  to  a  company  not  yet  legally  in 
existence  cannot  become  effective  on  its  incor- 
poration,— at  least  as  against  a  company  pre- 
yiously  chartered,  which  with  reasonable 
promptness  obtains  a  later  grant  of  permission 
to  use  the  same  road.  Homestead  Street  B,  Co. 
▼.  PittOmrg  A  K  Electric  Street  B.  Co.  (Pa.) 

888 

8.  Not  more  than  one  stree^ railway  fran- 
chise upon  the  same  highway  can  be  given  un- 
der a  statute  authorizing  the  incorporation  of 
streetr railway  companies  only  for  the  coDStruc- 
tioD  and  operation  of  a  street  railway  on  a 
street  or  highway  **  upon  which  no  track  is 
laid,  or  authorized  to  be  laid  or  to  be  extended 
under  any  existing  charter."  Id, 

4.  The  ordinary  use  of  streets  which  a  tele- 
phone company  is  forbidden  to  obstruct  by  a 
proviso  in  the  statute  giving  permission  to  use 
the  streets  includes  the  use  of  the  streets  by  an 
electric  street- car  line.  Cumberland  Telepn,  d 
TeUg.  Co.  ▼.  United  EUctrie   B.  Co.  (Tenn.) 

236 

KoTEB  Ain>  Bbiefs. 

Street  railways;  right  to  build  in  highway. 

Right  to  construct  on  country  roads.        766 

SUPERVISORS.    See  Boabds,  1. 
27  L.R.  A. 


TAXES.    See  also  Bokdb;  In junotioh,  8; 
Public  Mombt. 

1.  A  real-estate  mortgage  owned  and 
controlled  by  a  nonresident  of  the  state  it 
no  tsubject  to  taxation  as  "property  in  the 
state."    Holland  v.  Silver  Bow  County  (Mont.) 

797 

2.  A  tax  on  a  foreign  pipe  line  company  im- 
posed by  wsv  of  license,  which  consists  of  a 
percentage  of  the  gross  amount  of  its  receipts 
from  transportation  of  oil  within  the  state, 
which  is  fallen  to  be  such  proportion  of  its 
gross  receipts  for  transportation  as  the  length 
of  the  line  in  the  state  bears  to  the  whole  line, 
— ^is  not  an  unconstitutional  burden  00  inter- 
state commerce.  State,  Tideioater  Pipe  Co.  v. 
State  Bd.  of  Assessors  (N.  J.  Sup.)  684 

8.  In  the  absence  of  an  express  statutory 
mandate,  a  city  of  the  metropolitan  class  can- 
not be  compelled,  either  at  law  or  in  equity,  to 
refund  money  received  by  it  from  a  purchaser 
of  real  estate  at  a  sale  made  thereof  by  the 
county  treasurer  for  the  purpose  of  collecting 
a  special  assessment  levied  against  such  refu 
estate  by  said  city,  and  for  which  special  as- 
sessment said  real  estate  was  not  lisble.  The 
rule  caveat  emptor  applies  with  full  force  to^ 
such  a  purchaser.  Pen  nock  v.  Douglas  County 
(Neb.)  121 

Notes  and  Bribfb. 

Taxes;  for  what  purposes  may  be  levied.    72 

On  mortgages  of  nonresident.  707 

Liability  to  refund  money  on  invalid  sale. 

121 

TELEGRAPHS.    See  also  Comicerob,  S. 

1.  A  statutory  prohibition  of  discrimination 
by  telegraph  companies  merely  declares  a  prin- 
ciple of  the  common  law.  Western  U,  Tdeg, 
Co,  V.  Call  Pub.  Co.  (Neb.)  622 

2.  A  substantial  difference  in  conditions  af- 
fecting the  difficulty  or  expense  of  performing 
the  service  justifies  a  difference  in  rates 
charged  by  a  telegraph  company.  Id. 

8.  Dissimilar  conditions  of  telegraph  ser- 
vice justifying  different  rates  exist  in  reference 
to  duplicate  copies  of  the  same  news  report 
furnished  at  the  same  time  to  two  newspapcra 
of  the  same  city,  where  one  is  an  evening  paper 
and  requires  the  report  about  8  p.  m.,  so  that 
it  must  come  during  the  day  and  take  prefer- 
ence over  commercial  business,  while  the  other 
is  a  morning  paper  which  does  not  need  the 
report  until  evening,  and  to  which  it  could 
be  sent  at  any  time  m  the  day  during  lulls  in 
other  business.  Id, 

Notes  and  Bbibfql 

Telegraphs;  discrimination  in  rates.         622 

TELEPHONES.    See  ELEcntiCAL    Uses 
AND  Appliances,  1-8;    Stbebt    Rail- 

WATS,  4. 

TENEMENT   HOUSE.     See  Buildings; 

Co^NSTlTUriuNAL   LaW,  7. 
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Tolls— TBCiTflw 


TIMBER. 

Failure  to  cut.  and  remoTe  dmber  within  a 
reasonable  time,  under  an  absolute  grant  tbere- 
<d  which  specified  no  time  for  the  removal, 
does  not  forfeit  the  title  of  the  grantee  In  favor 
of  a  subsequent  purchaser  of  the  land  whose 
conveyance  recites  the  prior  sale  of  the  timber. 
Magnetic  Ore  Co.  y.  Marbvry  Lumber  Oa.  (Ala.) 

484 
TOLLS. 

KOTBS  AND  BbtEFB. 

Inspection  of  public  toll  booki.  82 

TORTS.    See  also  Botcott. 

An  intentional  causing  of  loss  by  one  man 
to  another  without  justifiable  cause,  and  with 
malicious  purpose  to  inflict  It,  is  of  itself  an  ac- 
tionable wrong.  Graham  v.  St,  Charlee  Street 
R  Co.  (La.)  416 

TOWBOATS.    See  Comhergb,  L 

TOWNS.    See  Boabi>b»  1. 

TRADENAME. 

1.  The  right  of  a  person  to  use  his  own  name 
In  businesj)  notwitbstandiDg  the  prior  use  of  the 
name  by  others  in  a  similar  business  does  not 
extend  to  a  corporation  of  which  he  is  a  pro- 
fnoter  and  member.  Ohae,  S.  Biggitu  Co.  ▼. 
Biggins  Soap  Co.  (N.  Y.)  42 

2.  The  use  of  the  name  "Higgins  Soap  Co." 
to  some  extent  as  that  of  the  "Chas.  S.  Hig- 
gins  Co."  which  is  engaged  in  manufacturing 
various  kinds  of  soap  called  by  the  general 
name  of  "Higgios  Soap/'  will  prevent  the  right 
of  a  company  subsequently  incorporated  in 
another  state  under  that  name  to  use  it  in  a 
rival  business  in  the  same  city.  Id. 

NoTss  Ain>  Briefs. 

Tradename;  conflicting  rights  in.  42 

TREES.    See  Highwatb,  1;  Injunction,  9. 

TRESPASS.    See  Action  ob  Suit,  8;  Ani- 
mals, 2. 

TRIAL.    See  also  Appeal  and  Erbor,  12; 
District  and  Prosecuting  Attornetb. 

1.  The  right  to  a  jury  trial  on  appeal 
from  a  justice  of  the  peace  or  a  police  justice, 
with  an  absolutely  free  and  untrammekd 
right  to  such  appeal,  satisfies  a  constitutional 
provision  that  ''a  man  hath  a  right 

to  a  speedy  trial  by  an  impartial  Jurv"  in  a 
criminal  case,  at  least  when  the  accused  has  the 
right  to  elect  whether  he  will  be  tried  in  the 
flrst  instance  before  the  justice  or  in  the  higher 
court.    Brown  v.  B>ppe  (Va.)  676 

2.  The  cause  of  death  is  a  question  for  the 
jury  where  one  witness  testifies  that  it  was  a 
cutting,  another  that  it  was  tetanus,  and  the 
third  that  it  was  both.  Travdert^ Ins.  Co,  t. 
JHeliek  (C.  C.  App.  8th  C.)  629 

8.  Whether  the  negligent  failure  of  a  trolley- 
railway  company  to  place  guard  wires  between 
the  trolley  wires  and  the  wires  of  a  telephone 
company  was  or  was  not  the  proximate  cause 
of  a  shock  to  a  traveler,  from  contact  with  a 
broken  telephone  wire  which  had  fallen  across 
the  trolley  wire, — is  a  question  for  the  Jury. 
Block  V.  MUwaukee  Street  B.  0$.  (Wii.)      MS 

27  L.a  A. 


4.  Negligence  in  omitting  to  place  guari 
wires  between  trolley  wires  and  telephone  wire* 
is  a  question  for  the  jury.  Id. 

6.  Whether  a  passenger  in  jumpiDg  from  a 
public  carriage  when  directed  to  do  so  bv  the 
driver,  while  the  horses  were  running  and  kick- 
ing, was  guilty  of  contributorv  negligence  or 
not,  is  a  question  of  fact  for  the  Juj.  Budd 
V.  United  Oairriage  Oo.  (Or.)  279 

6.  The  attractiveness  of  dangerous  premises 
for  children,  which  will  render  the  owner  lia- 
ble for  accidents  to  them,  is  a  question  for  the 
jury.    Pekin  v.  MeUahon  ail)  2M 

7.  Pertinent  questions  of  fact  stated  in  writ- 
ing and  handed  to  the  court  at  the  dose  of  the 
testimony  must  be  submitted  to  the  }aiT»  al- 
though the  attention  of  the  other  counsel  waa 
not  called  to  them  until  after  his  opening  argu- 
ment    Topeka  ▼.  BouttDeU  (Kan.)  S9S 

8.  An  instruction  that  there  must  be  a  "rea- 
sonable probability"  of  the  permanency  of  a 
personal  injury,  to  justify  a  recovery  therefor, 
with  a  refusal  to  instruct  that  there  must  be  a 
"  reasonable  certainty"  thereof,  is  erroneous. 
Block  V.  Milwaukee  Street  B.  Oo.  (Wis.)      865 

KOTBB  AND  BrIEFIw 

Trial;  permitting  nonresident  attorn^  to  aid 
state's  attorney.  098 

TRUSTS.    See  also   Costracts,  2;   Oor- 

PORATIONB,  19,  20;  DbSCKKT  AMD  DlBTBI- 
BUTION,  2;  DOWEB,  2. 

1.  A  conveyance  in  trust  made  to  another, 
subject  to  the  life  use  of  the  purchaser  of 
premises  and  his  right  to  direct  a  sale  of  the 
property  for  his  own  benefit  at  any  time,  cre- 
ates onl^  a  naked  or  nominal  title  in  the  trus- 
tee, which  is  invalid  under  Ind.  Rev.  Stat. 
1894,  §  8408.    Stroup  v.  Stroup  (Ind.)         62S 

2.  A  donation  from  trust  funds  to  aid  in 
building  a  hotel  when  this  is  necessary  to  se- 
cure its  location  near  real  propertv  belonging 
to  the  trust  estate,  the  value  of  which  wul  he 
largely  enhanced  thereby,  is  not  beyond  the 
power  of  trustees  under  a  will  which  creates  a 
trust  to  continue  until  the  death  of  all  of  cer- 
tain annuitants  and  of  testator's  children  and 
of  his  grandchildren  living  at  his  death,  after 
which  the  estate  is  to  be  divided  among  hit 
descendants  then  living,  and  which  provides, 
after  paying  certain  annuities,  for  a  division  of 
three  fourths  of  the  net  income  between  testa- 
tor's children,  and  for  a  reserve  fund  to  he 
made  of  the  remaining  one  fourth  as  security 
against  losses  by  shrinkage;  where  the  trustees 
can  pay  the  sumcription  from  the  reserve  fund 
without  disabling  the  performance  of  other 
provisionB  with  respect  to  that  fund,  and  the 
will  expresslv  empowers  them  lo  invest  and 
reinvest  this  fund,  as  well  as  to  do  all  that  the 
testator  could  lawfully  do,  if  living,  with  re- 
spect to  a  part  of  the  real  estate  and  the  man- 
agement thereof  and  the  investing  and  rein- 
vesting of  the  proceeds  thereof.  Drake  v. 
Orane  (Mo.)  *  158 

Notes  and  Briefb. 

Trusts;  donation  from  trust  fundi. 
In  invitum,  doctrine  of. 
Merdjr  naked  or  nominaL 
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TURNTABLE.    See  Kboliobhcb,  4.  WABRANTT.    Bee  Salb,  < 


UNITED  STATES.    See  Ihjunotiov^  1. 
USAGE.    See  Cubtoil 

USURY. 

1.  One  of  three  Joint  makers  of  a  note  for 
the  purchase  price  of  real  estateris  not  limited 
in  setting  ap  the  defense  of  usury  to  the  por- 
tion corresponding  with  his  interest  in  the 
land;  and  the  fact  that  he  has  purchased  the 
interests  of  his  comakers  is  immaterial    Peo- 

j>kr$  Bank  y,  Jackson  (S.  0.)  6(S9 

2.  A  statute  limitioe  the  rate  of  interest 
upon  any  contract  ''for  hiring,  lending,  or 
use  of  money  or  other  commodity,"  apphes  to 
a  promissory  note  for  the  purchase  price  of 
real  estate.  Id, 

8.  The  difference  between  the  cash  and  the 
-credit  price  on  a  sale  of  property  may  be  put 
into  the  form  of  interest  on  a  note  given  for 
the  purchase  price,  without  violating  the 
usury  law,  although  the  per  cent  agreed  upon 
is  greater  than  the  lawful  rate  of  interest. 
J^r9t  Nat,  Bank  v.  Mann  (Tenn.)  665 

KOTBS  AND  BbISFS. 

Usury;  in  deferred  payments  of  purchase 
money: —  making  interest  a  part  of  the  pur- 
chase price;  cash  and  credit  prices;  agreement 
as  to  interest  made  after  original  contract  com- 
pleted; other  contracts.  665 

VALIDATION.    See  CouNTnoi. 

VENDOR  AND   PURCHASER.     See 

also  £quit7,  2;  Mortgaob,  1-5. 

The  assignment  of  notes  secured  by  vendor's 
lien  is  governed  by  the  same  rule  as  the  assi^^n- 
men  t  of  notes  secu  I'ed  by  mortgage.  Ifcuhville 
Trust  Co,  V.  JSmyt^  (Tenn.)  668 

VENUE.    See  Action  ob  Suit,  4,  Notes 
AND  Briefs. 

VOTERS  AND  ELECTIONS.    See  also 
Municipal  Corporations,  8. 

1.  A  voter  need  not  have  anv  particular 
spot  which  he  calls  "home,"  provided  he  makes 
bis  home,  in  the  sense  of  having  no  other  home, 
anywhere  or  in  however  many  places,  for  the 
required  times,  within  the  limits  of  the  state 
and  the  voting  district.  Langhammer  v.  Mun- 
ter  (Md.)  880 

3.  A  Yoter  cannot  paste  a  slip,  ticket,  or 
cticker  procured  from  outside  parties  over  the 
printed  matter  as  well  as  the  blank  spaces  in 
the  right  hand  column  of  an  official  ballot, 
where  the  only  prescribed  mode  of  voting  for 
persons  who  were  not  already  named  thereon 
is  by  inserting  their  names  in  blank  spaces 
prepared  therefor  in  such  column.  Rs  Gon» 
Usted  Election  of  School  Directors  (Pa.)        234 

Notes  and  Briefs. 

Voters  and  elections;  effect  of  statute  as  to 
narking  ballots.  284 

Domlcil  of  voter.  880 

WAGES.    See  Master  and  Sbhyant,  1. 
WARRANTS.    See  CouNTisa. 


WATERS.   See  also  Buildings;  Constitu- 
tional Law,  7;  Estoppel,  4;  MuHiciPAii 

COBFOBATIONS,  12-17. 

1.  Flood  waters  of  a  large  stream  which  in 
time  of  ordinary  floods  include  within  their 
course  farms  innumerable,  and  railroads,  vil- 
la^, towns,  and  cities,  cannot  be  regarded  as 
within  the  strict  rules  of  law  on  the  subject  of 
obstructing  streams.  Kansas  City,  M.  dh  B, 
R.  Co,  V.  Smith  (Miss.)  762 
See  also  Railboads,  2,  8. 

2.  Water  brought  in  large  quantities  to  a 
brewery  for  the  purpose  of  cooling  beer  and 
cleaning  utensils  cannot  he  discharged  upon 
the  surface  of  the  ground  in  such  manner  as 
to  injure  neighboring  proprietors.  Baltimore 
Breweries  Co.  v.  Banstead  (Md.)  294 

Notes  and  Bbebfs. 

Waters;  disposal  of  waters  brought  in  un- 
natural quantities  upon  property.  294 

WILLS.    See  also  Conflict  ov  Laws,  8; 
Debtor  and  Gbbditob. 

The  signature  of  a  witness  who  does  not 
make  any  mark  on  the  instrument,  or  touch 
the  pen  which  makes  the  signature,  although 
written  for  him  at  his  request  and  in  his  pres- 
ence, cannot  be  sufficient  as  that  of  a  subscrib 
ing  witness  to  a  will  of  real  property.  Bush  v. 
MeFarland  (Tenn. )  662 

Notes  and  BBisra. 

Signature  by  mark.  662 

Condition  to  protect  against  creditors  of 
donee.  774 

WITNESSES. 

1.  Compensation  for  expert  testimony  on  be- 
half of  the  slate  in  a  criminal  case  mcludes 
onl^  the  usunl  witness  fees,  unless  further  pro- 
vision is  made  by  statute.  Flinn  v.  Prairie 
County  (Ark.)  669 

2.  An  accomplice  may  be  asked  on  cross- 
examination  in  a  murder  case  if  he  expects  to 
be  hung.    State  v.  Kent  (N.  D.)  686 

8.  To  affect  the  credibility  of  an  accomplice 
it  may  be  shown  that  no  proceedings  have 
been  instituted  against  him,  although  some 
time  has  elapsed  since  the  crime.  Id, 

Notes  and  Bbisfb. 

Witnesses;  compensation  of  expert  wit- 
nesses:—(I.)  as  to  matters  of  fact;  (II.)  as  to 
requiring  examination  or  preparation;  (III.) 
cases  denying  the  right  to  additional  compen- 
sat  ion;  (iV.)  cases  amrming  the  right  to  addi- 
tional compensation;  (V.)  reasons  given  for 
the  different  rulings;  (VI.)  statutory  provi- 
sions; (YII.)  by  whom  paid:  (VIIL)  the  Eng- 
lish rule:  (a)  in  common-law  courts;  (6)  in 
courts  of  chancery;  (<;)  the  modern  rule.      669 

WRIT  AND  PROCESS.    See  Gabnish- 
mbnt,  2. 

NoTBS  AND  Briefs. 

Writ;  for  summoning  grand  Jury,  see  uTBAnd 

JUBT. 


L.    R.  A.  CASES  AS  AUTHORITIES. 


OASES  IN^  27  L.  R  A. 


21  L.  R.  A.  33,  HANOVER  NAT.  BANK  v.  BLAKE,  142  N.  Y.  404,  59  N.  Y.  S. 

R.  794,  40  Am.  St.  Rep.  607,  37  N.  E.  519. 
EStfect  of  secret  preference  tm  relation  to  com  position  agreement. 

Cited  in  Re  Chaplin,  115  Fed.  166,  holding  amount  of  fraudulent  preference  in 
compositions,  if  paid,  recoverable  by  trustee  in  bankruptcy;  Continental  Nat. 
Bank  v.  McGeoch,  92  Wis.  308,  66  N.  W.  606,  holding  composition  agreement  not 
invalidated  by  payment  of  attorney's  fees  incurred  in  suits  up  to  time  of  agree- 
ment. 

Distinguished  in  Powers  Dry-Goods  Co.  v.  Harlin,  68  Minn.  200,  64  Am.  St. 
Rep.  460,  71  N.  W.  16,  holding  payment  of  notes  given  in  composition  not  en- 
forceable against  sureties,  because  of  secret  agreement  of  holder  for  additional 
payment;  Glens  Falls  Nat.  Bank  v.  Van  Xostrand,  41  Misc.  528,  85  N.  Y.  Supp. 
50,  holding  guaranty  by  third  person  of  note  as  secret  preference  to  secure  signa- 
ture of  creditor  to  composition  agreement,  void  as  against  public  policy. 

27  L.  R.  A.  42,  CHAS.  8.  HIGGINS  CO.  v.  HIGGINS  SOAP  CO.  144  N.  Y.  462, 

63  N.  Y.  S:  R.  724,  43  Am.  St.  Rep.  769,  39  N.  E.  490. 
Unauthorised  nse  or  infringement  of  trade-names  and  labels. 

Cited  in  De  Long  v.  De  Long  Hook  &  Eye  Co.  89  Hun,  404,  35  N.  Y.  Supp. 
509,  restraining  use  of  name  "De  Long  Hook  &  Eye  Co."  in  imitation  of  trade- 
mark "The  De  Long  Hook  and  Eye,"  although  name  of  an  incorporator  was  De 
Long;   Tuerk  Hydraulic  Power  Co.  v.  Tuerk,  92  Hun,  69,  36  N.  Y.  Supp.  384, 
restraining  use  of  name  "The  Tuerk   Water  Meter   Company"   in   imitation   of 
name  "The  Tuerk  Water  Motor  Company;"  Church  v.  Kresner,  26  App.  Div.  351, 
49  N.  Y.  Supp.  742,  restraining  use  of  trade-name  "Cameron"  by  person  not  of 
tliat  name,  although  original  user  was  also  not  of  that  name;  Dr.  David  Ken- 
nedy Corp.  V.  Kennedy,  36  App.  Div.  004,  55  N.  Y.  Supp.  917,  restraining  per- 
son selling  right  to  use  his  own  name  as  trade-name,  from  receiving  mail  directed 
to  him  at  address  of  purchasing  corporation;   Cutter  v.  Gudebrod  Bros.  Co.  44 
App.  Div.  610,  61  N.  Y.  Supp.  225,  Modifying  36  App.  Div.  373,  55  N.  Y.  Supp. 
298,  holding  that  purchaser  of  assets  of  corporation  using  name  of  individual 
cannot  be   restrained   from   using  corporation   name  thereafter;    Society   of   the 
War  1812  v.  Society  of  the  War  1812,  46  App.  Div.  572,  62  N.  Y.  Supp.  355. 
restraining  use  of  corporate  name  "The  Society  of  the  War  of  1812,"  as  part  of 
corporate   name   of   subsequently   organized    corporation;    Ft.    Stanwix    Canning 
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Co.  V.  William  McKinley  Canning  Co.  49  App.  Div.  574,  63  N.  Y.  Supp.   704, 
holding  words  on   labels   "Our   Flag"   and  'Tride  of   the   Home"   infringement 
on   "F.   S.   Flag"  and   "Pride  of  Rome;"   Re  Adams,   24  Misc.  295,  53    X.    Y. 
Supp.     666,     upholding     right    of     plaintiff    to    restrain     sale     of     his      own 
name  as  trademark,  by  assignee;  Schmid  v.  De  Grauw,  27  Misc.  695,  59  X.  Y. 
Supp.  569,  restraining  use  of  name  "De  Grauw,  Aymar,  &  Co."  again^st   prior 
right  to  use,  although  partners  were  named  De  Grauw  and  Aymar;  Roy  Watch 
Case  Co.  v.  Camm-Roy  Watch  Case  Co.  28  Misc.  48,  58  N.  Y.  Supp.   979,  holding 
use  of  name  "Camm-Roy  Watch  Case  Co."  restrainable  by  prior  corporation  namcHl 
"Roy  Watch  Case  Co.;"  Aniheim  v.  Amheim,  28  Misc.  399,  59  N.  Y.  Supp.  948, 
restraining  use  of  name  "Amheim  the  Tailor"  by  person  of  name  of  Arnehim; 
Crawford  v.  Laus,  29  Misc.  249,  60  N.  Y.  Supp.  387,  holding  words  "The  Littl«» 
Antique  Shop"  infringement  on  words  "The  Little  Shop;"  Falk  v.  American  West 
Indies  Trading  Co.  71  App.  Div.  322,  75  N.  Y.  Supp.  964,  Affirming  36  Misc, 
378,  73  N.  Y,  Supp.  547,  holding  words  "El  Falco"  infringement  on  words  -'El 
Falcon,"  not  justified  because  director  of  infringing  corporation  was  named  Greg- 
orio  Lopez  of  Falco ;  Rubel  v.  Allegretti  Chocolate  Cream  Co.  76  III.  App.  690,  re- 
straining use  of  firm  name  of  "Algretti  &  Co."  as  infringement  of  trade-name  of 
"Algretti,"   used   in    connection    with    sale   of   chocolate   creams;    Grand    Lodge, 
A.  O.  U.  W.  V.  Graham,  96  Iowa,  607,  31  L.  R.  A.  138,  65  N.  W.  837,  restraining 
use  of  name  "Grand  Lodge  of  the  Ancient  Order  of  United  Workmen  of  Iowa" 
by  seceding  body,  although  alone  incorporated;  Red  Polled  Cattle  Club  v.  Red 
Polled  Cattle  Club,  108  Iowa,  111,  78  N.  W.  803,  enjoining  use  by  one  corpora- 
tion of  name  of  another  incorporated  in  different  state;  Supreme  Lodge,  K.  of  P. 
V.  Improved  Order,  K.  of  P.   113  Mich.   136,  38  L.  R.  A.  661,  71    N.  W.   470. 
refusing  injunction  against  use  of  name  "Improved  Order  Knights  of  Pythias" 
by  withdrawing  members  of  Knights  of  Pj'thias;  Lamb  Knit-Goods  Co.  v.  Lamb 
Glove  &  Mitten  Co.  120  Mich.  164,  44  L.  R.  A.  844,  footnote  p.  841,  78  X.  W.  1072, 
denying  right  to  use  one's  own  name  so  as  to  deceive  public  as  to  business  ri^t- 
fully  engaged  in  by  another;   Lafean  v.  Weeks,   177   Pa.  431,  34  L.  R.  A.    174, 
35  Atl.  693,  holding  use  of  initials  "W.  H.  W."  as  infringement  on  trademark 
"P.  C.  W."  improperly  enjoined;  American  Clay  Mfg.  Co.  v.  American  Clay  Mfg. 
Co.   198  Pa.   194,  47  Atl.  936,  enjoining  use  by  foreign  corporation  of  name  of 
older   domestic   corporation;   Armington   v.   Palmer,   21   R.   I.    113,   43   L.   R.   A. 
99,  footnote  p.  95,  79  Am.  St.  Rep.  786,  42  Atl.  308,  sustaining  private  suit  in 
equity  to  prevent  wrongful  assumption  by  corporation  of  name  belonging  to  plain- 
tiff;  Robinson  v.  Storm,   103  Tenn.  48,  52  S.  W.  880,  restraining  unauthorized 
use  of  trame-name  "Storm's  Liver  Regulator;"  Clark  Tliread  Co.  v.  Armitagc, 
67  Fed.  902,  restraining  use  of  small  label  in  all  respects  like  plaintiff's,  except 
that  letters  "0.  N.  T."  were  replaced  by  letters  "N-E-W;"  Godillot  v.  American 
Grocery  Co.  71   Fed.  875,  restraining  use  of  letters  "A.   S."  the  trademark  of 
another,  where  combined  in  monogram,  infringers  using  letters  in  similar  mon- 
ogram; Lever  Bros.  Limited  Boston  Works  v.  Smith,  112  Fed.  999,  upholding  right 
of  defendant  to  use  name  "Welcome  A.   Smith"  on   soap  labels,  although  soap 
on  market  known  as  "Welcome"  soap;   Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.  62 
L.  R.  A.  89,  footnote  p.  81,  51  C.  C.  A.  262,  113  Fed.  302,  enjoining  use  of  corpo- 
rate name  "Peck  Bros.  Co."  as  infringement  upon  name  "The  Peck  Bros.  &  Co.;" 
Bissell  Chilled  Plow  Works  v.  T.  M.  Bissell  Plow  Co.  121  Fed.  367,  holding  name 
"The  Bissell  Chilled  Plow  Works"  infringed  by  name  "The  T.  M.  Bissell  Phtf/  Com- 
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pany;"  Wyckoff  v.  Howe  Scale  Co.  58  C.  C.  A-  614,  122  Fed.  362,  enjoining 
use  of  word  ''Remington"  in  name  of  corporation  manufacturing  typewriters, 
but  refusing  to  enjoin  use  of  "Rem-Sho"  for  name  of  typewriter,  as  infringe- 
ment on  original  name  "Remington  typewriter;"  Pettes  v.  American  Watch- 
man's Clock  Co.  89  App.  Div.  347,  85  N.  Y.  Supp.  900,  enjoining  use  by  cor- 
poration of  copartnership  name  of  another  company;  American  Novelty  &  Mfg. 
Co.  y.  Manufacturing  Electrical  Novelty  Co.  36  Misc.  466,  73  N.  Y.  Supp.  755, 
enjoining,  on  motion  of  American  novelty  and  manufacturing  company,  use  of 
name  '^Manufacturing  Electrical  Novelty  Company,"  adopted  by  another  com- 
pany for  purpose  of  deception;  Van  Houten  v.  Hooton  Cocoa  &  Chocolate  Co. 
130  Fed.  603,  enjoining  sale  of  cocoa  under  name  of  "Hooton's"  by  new  company, 
where  well-known  brand  known  as  "Van  Houton's  Cocoa"  was  on  the  market. 

Cited  in  footnotes  to  Nolan  Bros.  Shoe  Co.  v.  Nolan,  53  L.  R.  A.  384,  which 
sustains  right  of  one  using  family  name  as  trade-name  to  prevent  deceptive  use 
of  name  by  other  member  of  same  family;  International  Committee,  Y.  W.  C.  A. 
V.  Young  Women's  Christian  Asso.  56  L.  R.  A.  888,  which  sustains  right  of  local 
Y.  W.  C.  A.  to  enjoin  deceptive  use  of  similar  name  by  organization  subsequently 
incorporated;  Bagby  &  R.  Co.  v.  Rivers,  40  L.  R.  A.  632,  which  denies  assign- 
ability of  continuing  partner's  right  to  use  retiring  partner's  name;  Slater  v. 
Slater,  61  L.  R.  A.  796,  Affirming  78  App.  Div.  464,  80  N.  Y.  Supp.  363,  which 
holds  firm  name  an  asset  of  partnership  which  executor  of  deceased  partner  has 
right  to  have  sold. 

BxAminatlon    of   corporation    oflleer   before    trial* 

Cited  in  Rosenbaum  v.  Rice,  36  Misc.  413,  73  N.  Y.  Supp.  714,  upholding  right 
of  examination  before  trial  of  president  and  director  of  corporation  at  suit  of 
minority  stockholder  on  allegations  on  information  and  belief. 

27  L.  R.  A.  46,  STATE  e»  rel.  MILLER  v.  BARBER,  4  Wyo.  409,  34  Pac.  1028. 

JvrlMllctlon  of  eourts  of  Uuit  resort  mm  to  inandlamwa* 

Cited  in  note  (68  L.  R.  A.  867)  on  original  jurisdiction  of  courts  of  last  re- 
sort in  mandamus  case. 

27  L.  R.  A.  48,  McFARLAND  v.  RAILWAY  OFFICIALS  k  E.  ACCI.  ASSO. 

6  Wyo.  126,  63  Am.  St.  Rep.  29,  38  Pac.  347. 
Limitation  of  time  to  sue  on  Insurance  poller* 

Cited  in  Egan  v.  Oakland  Ins.  Co.  29  Or.  410,  64  Am.  St.  Rep.  798,  42  Pac. 
990,  and  Rottier  v.  German  Ins.  Co.  84  Minn.  118,  86  N.  W.  888,  holding  that 
limitation  of  time  for  suit  begins  to  run  from  date  of  Are,  although  loss  not  pay- 
able until  sixty  days  after  proof  thereof. 

Cited  in  note  (47  L.  R.  A.  705)  as  to  when  stipulation  limiting  time  for  suit 
on  insurance  policy  begins  to  run. 

27  L.  R.  A.  56,  ENDERS  v.  ENDERS,  164  Pa.  266,  44  Am.  St.  Rep.  698,  30  Atl. 

129. 
AvreementM  concemlnar  custody  and  support  of  eltlldren. 

Cited  in  Anderson  v.  Young,  54  S.  C.  394,  44  L.  R.  A.  279,  footnote  p.  277,  32 
S.  £.  448,  sustaining  court's  power  to  uphold,  in  interest  of  child,  custody  held 
under  void  agreement  with  parent. 
L.  R.  A.  Au.— Vol.  III.— 60. 
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Cited  in  footnotes  to  Fletcher  v.  Hickman,  55  L.  R.  A.  896,  which  holds  father 
bound  by  agreement  intrusting  custody  of  infant  child  to  another;  Van  Epps  v. 
Redfield,  34  L.  R.  A.  360,  which  sustains  agreement  by  father  of  bastard  to  ooD' 
vey  property  to  mother  for  release  from  liability  as  to  maintenance  of  child. 

27  L.  R.  A.  63,  CENTRAL  R.  CO.  v.  BREWER,  78  Md.  394,  28  Atl.  615. 

Litabllttjr   off   prtmctval   ffor  torts   of  «vent. 

Cited  in  Barabasz  v.  Kabat,  86  Md.  36,  37  Atl.  720,  holding  pastor  not  liable 
for  act  of  his  door  keeper  in  causing  arrest  of  woman  attempting  to  enter  church 
without  ticket;  Baltimore  &  Y.  Turnp.  Road  t.  Green,  86  Md.  167,  37  Atl.  642, 
holding  turnpike  company  not  liable  for  arrest  and  prosecution  of  person  by  gate 
keeper  for  nonpayment  of  toll;  Grand  Fountain  U.  O.  of  T.  R.  v.  Murray,  88  Md. 
426,  41  Atl.  896,  holding  supreme  lodge  of  benefit  society  not  liable  for  unau- 
thorized order  of  office  directing  subordinate  lodge  to  expel  member;  Carter  v. 
Worcester  County,  94  Md.  625,  51  Atl.  830,  holding  county  commissioners  not 
liable  for  imauthorized  act  of  road  supervisor  in  causing  arrest  of  person  for 
refusal  to  work  on  roads;  Little  Rode  Traction  &  Electric  Co.  v.  Walker,  65  Ark. 
148,  40  L.  R.  A.  474,  footnote  p.  473,  45  S.  W.  57,  denying  carrier's  liability 
for  arrest  of  street-car  passenger  by  policeman  called  by  conductor,  who  was  only 
authorized  to  put  delinquent  passengers  off  car. 

Cited  in  footnotes  to  Eichengreen  v.  Louisville  &  N.  R.  Co.  31  L.  R.  A.  702, 
which  holds  carrier  liable  for  false  imprisonment  procured  by  railroad  detec- 
tive; Palmer  v.  Maine  C.  R.  Co.  44  L,  R.  A.  673,  which  holds  passenger's  unrea- 
sonable refusal  to  tell  whether  name  on  mileage  ticket  is  own,  no  justification  for 
procuring  his  arrest;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  29  L.  R.  A.  465, 
which  holds  carrier  liable  for  illegal  arrest  of  passenger  without  warrant,  caused 
by  conductor;  Brunswick  &  W.  R.  Co.  v.  Ponder,  60  L.  R.  A.  714,  which  denies 
carrier's  liability  for  failure  to  prevent  illegal  arrest  by  officers,  or  for  stopping 
train  to  permit  removal;  Markley  v.  Snow,  64  L.  R.  A.  685,  which  denies  lia- 
bility of  employer  for  act  of  employee  in  causing  arrest,  long  after  commission 
of  crime,  of  one  suspected  of  having  set  fire  to  building  of  employer. 

Reasonable  €»n»e   ffor  arrest. 

Cited  in  Edger  v.  Burke,  96  Md.  724,  54  Atl.  986,  holding  officer  justified  in 
arresting,  without  warrant,  one  accused  of  rape  on  description  of  woman  believed 
to  be  truthful. 

27  L.  R.  A.  67,  DASHIELL  v.  GROSVENOR,  13  C.  C.  A.  593,  25  U.  S.  App.  227, 
66  Fed.  334. 
Affirmed  in  162  U.  S.  425,  40  L.  ed.  1025,  16  Sup.  Ct.  Rep.  805. 
Government  use  off  machinery  tnffrtniptnir  patents. 

Cited  in  International  Postal  Supply  Co.  v.  Bruce,  114  Fed.  515,  dismissing  bill 
to  enjoin  postmaster  from  leasing  infringing  canceling  machine. 

27  L.  R.  A.  72,  BALTIMORE  &  E.  S.  R.  CO.i  v.  SPRING,  80  Md.  510,  31  Atl.  208. 
Unantlftorlsed  bond  tssnes. 

Cited  in  footnote  to  Wilkes  County  v.  Call,  44  L.  R.  A.  252,  which  holds  void, 
county  bonds  issued  under  authority  of  unconstitutional  statute. 


56-82.]  L.E.A.  CASES  AS  AUTHOE] TIES.  947 

Public    piiri»o»e»    avthorislns    taxation    or    appropriations. 

CMted  in  footnotes  to  Bush  v.  Orange  County,  45  L.  R.  A.  566,  which  holdB 
void,  statute  authorizing  countirs  to  raise  by  taxation,  money  to  pay  drafted 
men  or  their  heirs;  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes  taxes 
to  aid  in  building  for  highway  and  railway  purposes,  toll  bridge  owned  by  pri- 
vate corporation;  Allen  v.  State  Auditors,  47  L.  R.  A.  117,  which  denies  right 
to  appropriate  public  money  to  pay  pardoned  convict  for  allied  wrongful  im- 
prisonment; Dodge  V.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  promotion  of 
construction  and  operation  of  sugar  mills  a  private  purpose  not  authorizing  taxa- 
tion. 

27  L.  R.  A.  74,  STATE  v.  HIGGINS,  60  Minn.  1,  51  Am.  St.  Rep.  490,  61  N. 

W.  816. 
Middle   initials  as  material  part  of  nane. 

Cited  in  Houghton  v.  Tibbets,  126  Cal.  59,  58  Pac.  318,  holding  record  of  serv- 
ice upon  "W.  F.  Curtis,"  where  defendant's  name  was  William  T.  Curtis,  not 
to  justify  judgment  by  default. 

Cited  in  footnote  to  Beattie  v.  National  Bank,  43  L.  R.  A.  654,  which  holds 
middle  initial  letter  not  part  of  Christian  name. 


27  L.  R.  A.  76,  STATE  v.  MROZINSKI,  59  Minn.  466,  61  N.  W.  560. 
Police    po-wer. 

Cited  in  State  v.  Sherod,  80  Minn.  450,  50  L.  R.  A.  663,  81  Am.  St.  Rep.  268, 
83  N.  W.  417,  upholding  act  requiring  baking  powder  manufacturers  to  affix  la- 
bels on   product,  containing  names  of  ingredients. 

-» As  to  vame  and  llsli* 

Cited  in  State  ew  rel,  Keith  v.  Cliapel,  63  Minn.  536,  65  N.  W.  940,  upholding 
act  prohibiting  possession  of  illegally  captured  game  or  fish;  State  v.  Theriault, 
70  Vt.  624,  43  L.  R.  A.  293,  67  Am.  St.  Rep.  695,  41  Atl.  1030,  upholding  act 
for  protection  of  fish  in  ponds  or  streams  stocked  by  fish  and  game  commis- 
sioners. 

Cited  in  footnotes  to  Peters  v.  State,  33  L.  R.  A.  114,  which  holds  valid,  as  to 
private  lake,  act  regulating  mode  of  taking  fish;  State  v.  Snowman,  50  L.  R.  A. 
544,  which  sustains  statute  requiring  license  for  business  of  guiding  in  inland 
fishing  and  forest  hunting;  Smith  v.  State,  51  L.  R.  A.  404,  which  sustains  stat- 
ute prohibiting  possession  of  quail  during  close  season. 

Cited  in  note  (39  L.  R.  A.  586)  on  governmental  control  over  right  of  fishery. 

27  L.  R.  A.  77,  BOARD  OF  EDUCATION  v.  BEST,  52  Ohio  St.  138,  39  N.  E. 

694. 
Employment  of  teacher. 

Cited  in  Pierce  v.  Board  of  Education,  1  Ohio  N.  P.  290,  holding  appoint- 
ment of  teacher  without  public  roll  call  of  members  of  board  of  education  illegal. 

27  L,  R.  A.  82,  Re  CASWELL,  18  R.  I.  835,  49  Am.  St.  Rep.  814,  29  Atl.  259. 
Rivlit  to  inspect  public  records. 

Cited  in  Stuart  v.  Press  Pub.  Co.  83  App.  Div.  478,  82  N.  Y.  Supp.  401,  hold- 
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ing  that  at  common  law,  pleadings  and  papers  in  action  were  not  open  to  public 
inspection. 

Cited  in  footnote  to  Tryon  v.  Pingree,  37  L.  R.  A.  222,  which  denies  mayor. s 
right  to  aid  priyate  individual  in  obtaining  examination  of  city  officer's  books 
for  private  purposes. 

Distinguished  in  Sloan  Filter  Co.  v.  El  Paso  Reduction  Co.  117  Fed.  507. 
upholding  right  of  users  of  patented  article  claimed  to  infringe  patent,  to  in- 
spect record  of  action  between  other  parties. 

27  L.  R.  A.  86,  HART  v.  NIAGARA  F.  INS.  CO.  9  Wash.  620,  38  Pac.  213. 
Aets  of  Airent  blndtngr  oh  prtHetp«l« 

Cited  in  Hall  v.  Union  Cent.  L.  Ins.  Co.  23  Wash.  613,  51  L.  R.  A.  291,  83  Am. 
St.  Rep.  844,  63  Pac.  505,  holding  that  principal  cannot  escape  responsibility 
for  acts  of  person  held  out  to  public  as  agent,  under  secret  agreement  that  he  be 
agent  of  another;  Coles  v.  Jefferson  Ins.  Co.  41  W.  Va.  267,  23  S.  E.  732,  holding 
insurance  company  bound  by  mistcike  of  agent  acting  within  scope  of  apparent 
authority;  Nixon  v.  Travellers'  Ins.  Co.  25  Wash.  260,  65  Pac.  105  (concurring 
opinion),  holding  that  innooent  parties,  acting  on  advice  of  insurance  agents, 
should  not  suffer  therefor;  German  Ins.  Co.  v.  Shader  (Neb.)  60  L.  R.  A.  920, 
93  N.  W.  972,  holding  company  bound  by  act  of  agent  receiving  premium  after 
loss,  with  knowledge  of  facts. 

Constrnctlon    of   Insurance    policies. 

Cited  in  Cole  v.  Union  Cent.  L.  Ins.  Co.  22  Wash.  31,  47  L.  R.  A.  205,  60  Pac 
68,  holding  insured  not  bound  by  unknown  condition  in  policy  never  delivered  to 
him. 

Cited  in  footnote  to  McGannon  v.  Michigan  Millers'  Mut.  F.  Ins.  Co.  54  L. 
R.  A.  739,  which  holds  policy  not  avoided  by  temporary  absence  of  competent 
watchman  from  mill. 

Instructions  as  to  preponderance  of  evidence. 

Cited  in  Carstens  v.  i!)arles,  26  Wash.  694,  67  Pac.  404,  holding  use  of  words 
"fair  preponderance"  in  instruction  in  civil  action,  as  to  necessary  preponderance 
of  evidence,  not  reversible  error. 

27  L.  R.  A.  92,  THOMPSON  v.  JACKSON,  93  Iowa,  376,  61  N.  W.  1004. 
Collateral  attack  on  Judmnents. 

Cited  in  note  (39  L.  R.  A.  459)  on  decision  against  constitutional  right,  as 
nullity  subject  to  collateral  attack. 

Residence  of  parties  as  affect Ingr  Jurisdiction.  ' 

Cited  in  Little  v.  Devendorf,  109  Iowa,  49,  79  N.  W.  476,  holding  residenee 
of  parties,  in  absence  of  record  of  same,  presumed  to  Ijave  been  such  as  to  con- 
fer jurisdiction  of  subject-matter  on  justice  of  peace. 

Individual   liability  for  erroneous  Judicial  and   executive  acta. 

Cited  in  Robertson  v.  Parker,  99  Wis.  668,  67  Am.  St.  Rep.  889,  75  N.  W.  423, 
holding  wilful  assumption  of  criminal  jurisdiction  by  mimicipal  court  judge, 
knowing  he  had  none,  actionable;  Calhoun  v.  Little,  106  Ga.  340,  43  L.  R.  A. 
632,  footnote  p.  630,  71  Am.  St.  Rep.  254,  32  S.  £.  86,  denying  personal  lia- 
bility of  inferior  judicial   officer   for   unofficial   sentence   imposed   under  illegal 
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ordinance  which  judge  held  valid;  Wright  v.  Jones,  14  Tex.  Civ.  App.  430,  33 
8.  W.  249,  holding  members  of  county  commissioners  court  not  individually  lia- 
ble by  reason  of  judicial  act  done  through  misconstruction  of  law. 

Cited  in  footnotes  to  Guild  v.  Goodwin^  27  L.  R.  A.  660,  which  holds  mayor 
not  liable  for  malicious  prosecution  in  attempting  to  enforce  void  ordinance; 
Scott  V.  Fishblate,  30  L.  R.  A.  696,  which  denies  liability  of  mayor  to  civil  action 
for  imprisonment  for  contempt;  Coleman  v.  Roberts,  36  L.  R.  A.  84,  which  holds 
failure  to  enter  sentence  of  imprisonment  for  contempt  does  not  render  justice 
liable  on  bond  for  imprisonment;  Glazer  v.  Hubbard,  39  L.  R.  A.  210,  which  holds 
police  judge  guilty  of  false  imprisonment  in  committing  person  without  other 
warrant  than  telegram  from  chief  of  police  for  his  arrest;  Tillman  v.  Beard,  46 
L.  R.  A.  215^  which  denies  liability  of  village  president  for  procuring  arrest  for 
violating  void  ordinance;  Webb  v.  Fisher,  60  L.  R.  A.  791,  which  holds  judge 
not  subject  to  private  action  for  corruptly  entering  decree  disbarring  attorney. 

Ifiability  of  ofllcera  exec v  tins  process  of  court* 

Cited  in  Heath  v.  Halfhill,  106  Iowa,  133,  76  N.  W.  522,  holding  constable 
not  liable  for  levy  under  execution  regular  on  its  face,  on  judgment  void  for 
want  of  jurisdiction  of  defendant. 

Cited  in  footnote  to  Kelley  v.  Schuyler,  44  L.  R.  A.  435,  which  holds  officer  a 
trespasser  in  breaking  and  entering  dwelling  house  to  serve  replevin  writ. 

27  L.  R.  A.  96,  TALBOT  PAVING  00.  v.  GORMAN,  103  Mich.  403,  61  N.  W.  656. 
A.cccptance  by  vendee  of  aroods  not  conformtnar  to  contract. 

Cited  in  Williams  v.  Robb,  104  Mich.  247,  62  N.  W.  352,  holding  vendee  of 
potatoes  estopped  by  acceptance,  after  opportunity  for  inspection,  from  claiming 
damages  for  defects;  W.  K.  Henderson  Lumber  Co.  v.  Stilwell  &  Co.  130  Mich. 
127,  89  N.  W.  718,  holding  vendee,  inspecting  and  keeping  goods  knowing  they 
did  not  comply  with  contract,  not  entitled,  in  action  for  purchase  price,  to 
recoup  damages  for  loss  of  profits. 

Cited  in  footnote  to  Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit 
Packing  Co.  53  L.  R.  A.  681,  which  requires  buyer  to  pay  for  fruit  received 
under  contract,  knowing  full  amount  cannot  be  delivered. 

Distinguished  in  Gorman  v.  Kennedy,  126  Mich.  184,  85  N.  W.  458,  upholding 
right  of  vendee  to  deduct  from  contract  price  expense  of  making  stone  conform 
to  specifications  under  verbal  warranty. 

27  L.  R.  A.  98,  GRANT  v.  LOOKOUT  MOUNTAIN  CO.  93  Tenn.  691,  28  S.  W.  90. 
Lien   for  attorney'*  fee*. 

Cited  in  Bristol-Goodson  Electric  Light  k  P.  Co.  v.  Bristol  Gas,  Electric  Light 
A  P.  Co.  99  Tenn.  389,  42  S.  W.  19,  upholding  right  of  attorneys  to  reasonable 
compensation  from  fund  obtained  by  general  creditors  bill,  for  benefit  of  creditors. 

Cited  in  footnote  to  Loofbourow  v.  Hicks,  55  L.  R.  A.  874,  which  holds  lien 
for  attorneys*  fees  allowed  by  judgment  of  foreclosure  enforceable  against  land 
bid  in  by  mortgagee  or  assignee. 

Distinguished  in  Alexander  v.  Atlanta  &  W.  P.  R.  Co.  113  Ga.  205,  54  L.  R.  A. 
312,  footnote  p.  305,  38  S.  E.  772,  denying  right  of  minority  stockholders  to 
attorneys'  fees  in  successful  suit  to  enjoin  corporation  from  doing  ultra  vire9 
acts,  where  no  property  recovered. 
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27  L.  R.  A.  101,  BRAITHWAITE  v.  HARVEY,  14  Mont.  208,  43  Am.  St.  Rep- 

«25,  36  Pac.  38. 
Jadflrmentii  off  fforeiarm  atiite  avalnst  executor  or  administrator. 

Cited  in  Jefferson  v.  Beall,  117  Ala.  440,  67  Am.  St.  Rep.  177.  23  So.  44, 
holding  judgment  rendered  in  foreign  state  against  executor  of  estate  void ;  .John- 
ston V.  McKinnon,  129  Ala.  225.  29  So.  696,  holding  foreign  judgment  against 
administrator  no  ground  of  action  in  intestate's  state;  Price  v.  Ward,  25  Xev. 
213,  46  L.  R.  A.  463,  58  Pac.  849,  holding  administrator  without  power  to  redeem 
intestate's  land  in  another  state  from  mortgage,  by  setting  off  waste  committed 
by  mortgagee,  after  intestate's  death :  Burton  v.  Williams,  63  Neb.  436,  88  X.  W. 
765,  holding  action  not  maintainable  on  foreign  judgment  against  administrator. 

Cited  in  footnote  to  Smith  v.  Smith,  43  L.  R.  A.  403,  which  holds  judgment 
by  court  of  state  of  decedent's  domieil,  making  family  allowance  to  widow,  not 
binding  on  lands  in  other  state. 
Statute  off  Itmttatlonii. 

Cited  in  Slaughter's  Succession,  108  La.  494,  58  L.  R.  A.  409,  footnote  p.  408. 
32  So.  379,  holding  bar  of  limitation  not  removed  by  expression  of  ability  to  pay 
debt,  followed  by  part  payment. 

27  L.  R.  A.  120,  HODGKIXSOX  v.  HODGKINSON,  48  Neb.  269,  47  Am.  St.  Rep. 

759,  61  N.  W.  577. 
Actions  by  married  ^VFomem  ffor   tort. 

Cited  in  Case  v.  Case,  45  Xeb.  497,  63  N.  W.  867,  holding  alienation  of  hus- 
band's affections,  resulting  from  accusing  wife  of  adultery,  proper  element  of 
damages  in  action  by  wife  for  slander;  Wolf  v.  Frank,  92  Md.  143,  52  L.  R.  A. 
105,  footnote  p.  102,  48  Atl.  132,  sustaining  wife's  right  of  action  for  alienating 
husband's  affections:  Love  v.  Love,  98  Mo.  App.  569,  73  S.  W.  255,  upholding  rii^ht 
of  action  by  wife  against  husband's  parents  for  causing  husband  to  abandon  her. 

Cited  in  footnotes  to  Kroossin  v.  Keller,  27  L.  R.  A.  685.  which  denies  married 
woman's  right  to  maintain  crim.'con.  against  other  woman;  Tucker  v.  Tucker, 
32  L.  R.  A.  623,  which  holds  parent  not  liable  for  advising  son  to  separate  from 
wife;  Brown  v.  Brown,  36  L.  R.  A.  242,  which  sustains  right  of  action  in  own 
name  by  abandoned  ^^nfe  against  person  causing  abandonment;  Houghton  v.  Rice, 
47  L.  R.  A.  310,  which  denies  right  of  action  against  other  woman  for  alienating 
husband's  affections,  unaccompanied  by  adultery;  Dietzman  v.  Mullin.  50  L.  R  A. 
808,  and  Betser  v.  Betser,  52  L.  R.  A.  630,  which  sustain  wife's  right  of  action 
for  alienating  husband's  affections. 

27  L.  R.  A.  121,  PENXOCK  v.  DOUGLAS  COUXTY,  39  Neb.  293,  42  Am.  St. 

Rep.  579,  58  N.  W.  117. 
Rule  off  caveat   emptor  an  applied   to  tax  sale. 

Followed  in  McCague  v.  Omaha.  58  Neb.  39,  78  N.  W.  463,  and  Merrill  v. 
Omaha,  39  Neb.  305,  58  X.  W.  121,  holding  money  paid  by  purchaser  at  illegal 
tax  sale  of  land  not  recoverable. 

Cited  in  l^lartin  v.  Kearney  County,  62  Neb.  541,  87  N.  W\  351,  holding  that 
cities  of  second  class  cannot  he  required  to  refund  money  to  purchaser  at  sale 
of  real  estate  for  illegal  municipal  taxes;  Norris  v.  Burt  County,  66  Neb.  296, 
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76    X.    W.   551,  and  Adams  v.  Osgood,  42  Neb.  460,  60  N.  W.  869,  holding,  in 
absence  of  statute,  rule  of  caveat  emptor  applies  to  purchaser  at  tax  sale. 

27      Li.   R.  A.  126,  WEBSTER  v.  CLARK,  34  Fla.  637,  43  Am.  St.  Rep.  217,  16 

So.   601. 
P»rtn«rslilps  and  partnerahtp  liabilities. 

Cited  in  Marx  y.  Culpepper,  40  Fla.  324,  24  So.  59,  holding  persons  holding 
themselves  out  as  partners  may  be  jointly  liable  for  partnership  debt,  although 
no  partnership  in  fact  exists;  Rider  v.  Hammell,  63  Kan.  736,  66  Pac.  1026, 
holding  question  whether  agreement  created  partnership  as  between  the  parties, 
one  of  law;  Sheldon  v.  Bigeiow,  118  Iowa,  590,  92  N.  \V.  701,  holding  person 
holding  himself  out  to  public  as  partner  not  liable  as  partner  to  one  acting  with- 
out knowledge  of  such  fact. 

Cited  in  footnotes  to  Shrum  v.  Simpson,  49  L.  R.  A.  792,  which  holds  no  part- 
nership created  by  contract  for  working  farm  and  dividing  proceeds;  Carter  v. 
McClure,  36  L.  R.  A.  282,  which  holds  partnership  created  by  subscription  to 
stock  of  co-operative  store,  with  provision  for  distribution  of  profits;  Brandon 
V.  Connor,  63  L.  R.  A.  260,  which  holds  partnership  as  to  third  persons  con- 
stituted by  agreement  by  contractor  for  grading  railroad,  to  g^ve  half  of  net 
profits  to  one  furnishing  mules  and  harness. 

Constriictlon    of    contracts. 

Cited  in  New  York  L.  Ins.  Co.  v.  Smith,  139  Ala.  309,  35  So.  1004,  holding 
that  position  taken  by  insurer  in  written  notice  to  insured  may  be  looked  to 
in  construing  ambiguous  clause  in  contract. 

27  L.  R.  A.  131,  PHILADELPHIA  &  R.  R.  CO.  v.  SMITH,  12  C.  C.  A.  384,  28 

U.  S.  App.  134,  64  Fed.  679. 
Notice    to    original    wrongdoer. 

Cited  in  Lion  v.  Baltimore  City  Pass.  R.  Co.  90  Md.  275,  47  L.  R.  A.  130, 
footnote  p.  127,  44  Atl.  1045,  holding  notice  to  original  wrongdoer  unnecessary 
to  create  liability  for  injury  to  subsequent  owner  of  property. 

Ijiability  for  continalns  nnlMince  created  by  tbird  persons. 

Cited  in  footnote  to  Rockport  v.  Rockport  Granite  Co.  51  L.  R.  A.  779,  which 
holds  landowner  liable  for  permitting  guy  rope  to  derrick  to  remain  stretched 
across  highway. 
Llabilltr  for  danftminar  back  -water  of  stream. 

Cited  in  note  (59  L.  R.  A.  859,  860,  904)  on  liability  for  damming  back  water 
of  stream. 

27  L.  R.  A.  136,  FIELD  v.  LAMSON  &  G.  Mfg.  CO.  162  Mass.  388,  38  N.  E.  1126. 
Preferred,    ipnaranteed,    and    interest-bearinar    stock. 

Cited  in  Daley  v.  People's  Bldg.  Loan  &.  Say.  Asso.  172  Mass.  535,  52  N.  E. 
1090,  holding  covenant  of  building  and  loan  association  to  pay  certificate  holder 
par  value  of  shares  at  certain  date  not  absolute;  Savannah  Real  Estate,  Loan 
4  Bldg.  Co.  V.  Silverberg,  108  Ga.  289,  33  S.  E.  908,  holding  certificate  stating 
holder  to  be  entitled  to  one  share  of  preferred  building  and  loan  association 
stock,  mere  evidence  of  indebtedness;  Mercantile  Trust  Co.  v.  Baltimore  &  O.  R. 
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Co.  82  Fed.  370,  holding  city  holding  railroad  corporation  stock,  interest  and 
dividends  being  payable  from  "profits/*  not  a  creditor  of  such  corporation. 

Cited  in  footnotes  to  Hamlin  v.  Toledo,  St.  L.  &  K.  C.  R.  Co.  36  L.  R.  A. 
826,  which  holds  holders  of  nonvoting  preferred  stock  not  entitled  to  any  capital 
until  all  creditors  provided  for;  Sumrall  v.  Columbia  Finance  &  Trust  Co.  44 
L.  R.  A.  659,  which  holds  void,  issuance  of  preferred  stock  by  loan  association; 
Heller  v.  National  Marine  Bank,  45  L.  R.  A.  438,  as  to  extent  of  lien  of  pre- 
ferred stock. 

27  L.  K  A.  154,  HOWSER  v.  CUMBERLAND  &  P.  R.  CO.  80  Md.  146,  45  Am. 
St.  Rep.  332,  30  Atl.  006. 

PrenvBiptton  of  nearllflrenee  from  happeninar  of  eTcat. 

Cited  in  Western  U.  Teleg.  Co.  v.  State,  82  Md.  311,  31  L.  R.  A.  576,  51  Am. 
St.  Rep.  464,  33  Atl.  763,  holding  killing  of  boy  by  broken  electric  wire,  one  end 
having  fallen  from  pole  to  street,  prima  facie  evidence  of  negligence;  Benedick 
y.  Potts,  88  Md.  57,  41  L.  R.  A.  480,  40  Atl.  1067,  holding  defendant  not  liable 
for  injury  to  plaintiff,  falling  in  unexplained  manner  from  car  on  switch-back 
railway;  Winkelmann  &  B.  Drug  Co.  v.  Colladay,  88  Md.  91,  40  Atl.  1078, 
affirming  judgment  for  plaintiff  hurt  by  falling  of  dumb  waiter,  caused  by  break- 
ing of  rope  for  unexplained  reason;  Hearn  v.  Quillen,  94  Md.  45,  50  Atl.  402, 
holding  falling  of  roof  on  building  in  course  of  construction,  prima  facie  evi- 
dence of  negligence;  Judson  v.  Giant  Powder  Co.  107  Cal.  557,  29  L.  R.  A.  724, 
^8  Am.  St.  Rep.  156,  40  Pac.  1020,  holding  that  presumption  of  negligence  arises 
from  fact  of  explosion  of  nitro  glycerine  factory;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
T.  Berry,  152  Ind.  619,  46  L.  R.  A.  57,  53  N.  E.  415,  holding  fact  that  pUintiff 
was  struck  by  iron  pin  thrown  from  passing  train  not  sufficient  evidence  of  negli- 
gence; Graham  v.  Badger,  164  Mass.  47,  41  N.  £.  61,  applying  doctrine  of  res 
ipsa  loquitur  to  breaking  of  derrick  rope  at  place  where  it  had  been  spliced; 
McCray  v.  Galveston,  H.  &  S.  A.  R.  Co.  89  Tex.  171,  34  S.  W.  95,  holding  killing 
of  brakeman  by  falling  of  steel  rail  from  car  in  front  of  one  on  which  he  was 
sitting,  sufficient  evidence  of  negligence  to  go  to  jury;  Snyder  v.  Wheeling  Elec- 
trical Co.  43  W.  Va.  669,  39  L.  R.  A.  502,  64  Am.  St.  Rep.  922,  28  S.  E.  733, 
holding  falling  into  streets  of  wire  charged  with  deadly  current  of  electricity, 
prima  facie  evidence  of  negligence;  Vorbrich  v.  Geuder  &  P.  Mfg.  Co.  96  Wis. 
281,  71  N.  W.  434,  raising,  but  not  deciding,  question  whether  negligence  is  to 
be  presumed  from  starting  of  machine  in  unknowTi  manner;  Pederson  v.  John 
D.  Sprecklers  &  Bros.  Co.  81  Fed.  208,  holding  that  no  presiunption  of  negligence 
arises  as  to  owners  of  tug  towing  schooner,  by  breaking  of  schooner  breast  chock 
through  which  tow  line  was  passed;  The  Joseph  B.  Thomas,  46  L.  R,  A.  67,  30 
C.  C.  A.  337,  56  U.  S.  App.  619,  86  Fed.  663,  Affirming  81  Fed.  587,  holding  fact 
that  water  keg  was  left  where  it  might  easily  roll  into  hold  of  vessel  sufficient 
evidence  of  negligence;  Womble  v.  Merchants  Grocery  Co.  135  N.  C.  484,  47 
S.  E.  493,  holding  falling  of  elevator  without  apparent  cause,  evidence  of  negli- 
gence as  to  its  construction;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hayden,  29  Tex.  Civ. 
App.  283,  68  S.  W.  530,  holding  evidence  that  starting  of  machinery  causing 
injury  could  only  have  been  due  to  defects  therein,  sufficient  proof  of  negligence. 

Cited  in  footnotes  to  Shafer  v.  Lacock,  29  L.  R.  A.  254,  which  holds  negligence 
presumed  from  burning  of  house  through  fire  set  from  sparks  of  fire-pot  placed 
OD  roof  by  workmen;  Wolf  v.  Downey,  51  L.  R.  A,  242,  which  denies  liability 
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of  contractor  for  either  carpenter  or  mason  work,  for  injury  from  fail  of  brick 
from  unknown  cause. 

BvrAen  of  proof  aa  to   nearllK^nce. 

Cited  in  footnote  to  Gulf,  C.  &  S.  F.  R.  Co.  v.  Shieder,  28  L.  R.  A.  638,  which 
holds  burdrfift  of  proving  contributory  negligence  on  defendant. 

27  L..  R.  A.  158,  PEOPLE  v.  BRAY,  106  Cal.  344,  38  Pac  731. 
Sale  of  liavor  to  Indians. 

Cited  in  State  v.  Wise,  70  Minn.  101,  72  N.  W.  843,  upholding  act  forbidding^ 
sale  of  liquor  to  Indians,  whether  citizens  or  not. 

27  L.  R.  A.  161,  RITCHIE  v.  WALLER,  63  Conn.  156,  38  Am.  St.  Rep.  361,  2a 

Atl.  29. 
Liability  of  Btaater  for  torts  of  servant  or  a^ent. 

Cited  in  Fiske  v.  Enders,  73  Conn.  340,  47  Atl.  681,  holding  master  not  liable 
for  negligence  of  servant  driving  horses  for  his  own  pleasure,  without  authority; 
.  Postal  Teleg.  Cable  Ca  v.  Brantley,  107  Ala.  688,  18  So.  321,  holding  telegraph 
company  liable  for  wrongful  cutting  of  trees  by  servant,  within  scope  of  author- 
ity, but  in  disobedience  of  orders;  Carl  Corper  Brewing  &  Malting  Co.  v.  Hug- 
gins,  96  111.  App.  148,  holding  evidence  that  servant,  taking  day  off,   had  pur- 
chased  revenue  stamps  at  request  of  and  for  master  not  sufficient  to  establish 
master's   liability  for  servant's  negligence  in  driving  home;   Baltimore  Consol. 
R.  Co.  V.  Pierce,  80  Md.  503,  46  L.  R.  A.  530,  footnote  p.  627,  43  At].  040,  holding 
master  not  relieved  because  injury  by  servant  is  wilful  and  malicious;  McCarthy 
V.  Timmins,  178  Maes.  381,  86  Am.  St.  Rep.  400,  69  N.  E.  1038,  holding  master 
not  liable  for  negligence  of  driver  of  public  carriage,  while  going  out  of  his 
way  to  visit  saloon;  Canton  Cotton  Warehouse  Co.  v.  Pool,  78  Miss.  166,  84  Am. 
St.  Rep.  620,  28  So.  823,  holding  master  not  liable  for  injury  to  stranger,  due 
to   practical   joke  by  servants,   although   they  employ  his  machinery  therefor; 
Murray  v.  Lehigh  Valley  R.  Co.  66  Conn.  625,  32  L.  R.  A.  542,  34  Atl.   506 
(dissenting  opinion),  majority  holding  carrier  liable  to  passenger  for  negligence 
of  servants  of  another  company  over  whose  line  its  cars  are  running,  subject 
to  signals  of  latter  company;   Loomis  v.  Hollister,  75  Conn.  724,  55  Atl.  561,. 
holding  question  whether  master  liable  for  negligence  of  servant  in  leaving  horses 
unhitched  while  he  went  to  postoflice  for  his  paper,  properly  submitted  to  jury. 
Cited  in  footnotes  to  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Francis,  31  L.  R.  A. 
193,  which  holds  employer  not  liable  in  trespass  for  employee's  unnecessary  cut> 
ting  of  trees  on  sidewalk  while  removing  telephone  wires;  Brown  v.  Jarvis  Engi- 
neering Co.  32  L.  R.  A.  606,  which  denies  liability  for  negligence  of  employee 
cau^ng  injury  to  third  person,  assisting  him  at  foreman's  directions;   Pierce 
V.  North  Carolina  R.  Co.  44  L.  R.  A.  316,  which  holds  company  liable  for  brake- 
man  knocking  or  frightening  boy  from  tender  of  engine;  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Zabtzinger,  44  L.  R.  A.  563,  which  sustains  right  to  recover  from  com- 
pany for  engineer's  throwing  steam  and  water  on  trespasser  negligently  on  foot- 
board between  engine  and  fiat  car;   Nelson  Business  College  Co.  v.  Lloyd,  4(V 
L.  R.  A.  314,  which  holds  employer  liable  for  servant's  wilful  or  malicious  acts 
in  course  of  employment;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Zantzinger,  47  L.  R.  A. 
282,  which  sustains  liability  for  engineer's  ejection  of  trespasser  from  footboarJ 
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of  engine;  Dorsey  v.  Kansas  City,  P.  ft  G.  R.  Co.  52  L.  R.  A.  92,  which  holds 
carrier  liable  for  .death  of  trespasser  falling  under  wheels  in  escaping  from 
rocks  thrown  by  brakeman;  Enright  v.  Pittsburgh  Junction  R.  Co.  53  L.  R.  A. 
330,  which  denies  right  to  eject  or  frighten  ten-year-old  boy  from  rapidly  moving 
train;  Lamb  v.  Littman,  53  L.  R.  A.  852,  which  holds  employer  liable  for  assault 
by  cruel  overseer  on  minor  employee;  Paulton  y.  Keith,  54  L.  R.  A.  670,  which 
denies  theater  owner's  liability  for  manager  obstructing  service  of  process  on 
actor;  Lynch  v.  Florida  C.  &  P.  R.  Co.  64  L.  R.  A.  810,  which  denies  company's 
liability  for  assault  by  station  agent  as  result  of  personal  quarrel;  Guille  v. 
Campbell,  55  L.  R.  A.  Ill,  which  denies  master's  liability  for  injury  to  bystander 
by  slipping  of  hook  from  servant's  hand  while  pretending  to  throw  at  boys  play- 
ing on  cotton  bales;  Alsever  v.  Minneapolis  &  St.  L.  R.  Co.  56  L.  R.  A.  743, 
which  sustains  liability  for  injuries  by  engineer  operating  blow-off  cock  to 
frighten  children;  Palmisano  v.  New  Orleans  City  R.  Co.  58  L.  R,  A.  405,  which 
denies  master's  liability  for  injury  to  boy  running  blindly  against  moving  car 
after  release  by  employee  who  had  caught  and  lectured  him;  Southern  R,  Co.  v. 
James,  63  L.  R.  A.  257,  which  holds  master  liable  for  injury  by  night  watctiman 
shooting  trespasser  while  running  away  after  being  arrested  by  him. 

Cited  in  notes  ( 28  L.  R.  A.  437 )  on  liability  of  agent  or  servant  to  third  per- 
sons for  own  negligence  or  nonfeasance;  (29  L.  R.  A,  94)  on  liability  of  bailee 
for   wrongful   appropriation   by  his  servant  of  thing  bailed. 

Defendant's  rl^lit  to  plead  to  amended  contplalnt. 

Cited  in  La  Barre  v.  \Vaterbur>',  69  Conn.  557,  37  Atl.  1068,  holding  judg- 
ment not  erroneously  rendered  against  defendant  not  pleading  to  amended  com- 
plaint after  notice. 

27  L.  R.  A.   173,  BOWLER  v.  O'OONNELL,   162  Mass.  319,  44  Am.  St.  Rep. 

359,   38   N.  E.  498. 
liiabllity   of   master   for   independent   torts   of   servant. 

Cited  in  Driscoll  v.  Scanlon,  165  Mass.  348,  52  Am.  St.  Rep.  523,  43  N.  E.  100. 
holding  master  not  liable  for  injury  to  infant  invited  by  driver  of  cart  to  ride 
with  him  for  pleasure;  Brown  v.  Jarvis  Engineering  Co.  166  Mass.  77,  32  L.  R. 
A.  606,  55  Am.  St.  Rep.  382,  43  N.  E.  1118,  holding  master  not  liable  to  serv- 
ants at  work  on  building,  injured  while  assisting  in  unloading  rolls  of  paper 
under  order  of  foremen;  Gray  v.  Boston  &  M.  R.  Co.  168  Mass.  25,  46  N.  E.  397, 
holding  carrier  liable  to  passenger  entering  station,  injured  by  act  of  servant  in 
ejecting  drunken  man;  Gibson  v.  International  Trust  Co.  177  Mass.  103,  52  L. 
R.  A.  929,  58  N.  £.  278,  holding  master  not  liable  for  injury  to  passenger  in 
elevator  through  negligence  of  janitor  riding  as  passenger;  Perlstein  v.  Ameri- 
can Exp.  Co.  177  Mass.  532,  52  L.  R,  A.  960,  59  N.  E.  194,  holding  evidence 
to  show  that  driver  had  no  authority  from  master  to  go  on  street  where  colli- 
sion occurred  competent;  Brown  v.  Boston  Ice  Co.  178  Mass.  110,  86  Am.  St.  Rep. 
469,  69  N.  E.  644,  holding  master  not  liable  for  act  of  servant  in  striking  boy 
with  ax  handle  for  breaking  employer's  ax;  McCarthy  v.  Timmins,  178  Mass.  381, 
86  Am.  St.  Rep.  490,  59  N.  E.  1038,  holding  master  not  liable  for  negligence  of 
driver  while  out  of  his  way  visiting  saloon;  Davies  v.  Eastern  S.  B.  Co.  94  Me. 
385,  53  L.  R.  A.  241,  47  Atl.  89.6,  holding  carrier  by  water  not  liable  for  non- 
delivery of  telegram  received  by  captain  for  passenger;  Canton  Cotton  Warehouse 
Co.  v.  Pool,  78  Miss.  156,  84  Am.  St.  Rep.  620,  28  So.  823,  holding  master  not 
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liable  for  result  of  practical  joke  by  servants  using  his  machinery  therefor; 
Rowel  I  V.  Boston  &  M.  R.  Co.  68  N.  H.  350,  44  Atl.  488,  holding  master's  liability 
question  for  jury  where  evidence  showed  that  freight  train  conductor  ejected 
person  from  car,  using  more  force  than  necessary. 

Cited  in  note  (27  L.  R.  A.  164)  on  master's  civil  responsibility  for  wrongful  or 
negligent  act  of  his  servant  towards  one  who  has  no  claim  on  master  by  rea.son 
of  contract,  incipient  or  perfected. 

m 

27  L.  R.  A.  179,  TEXAS  &  P.  R-  CO.  v.  SCOVILLE,  10  C.  C.  A.  479,  23  U.  S. 

App.  506,  62  Fed.  730. 
Liability  of  maater  for  Independent  tort  of  serTant. 

Cited  in  Canton  Cotton  Warehouse  Co.  v.  Pool,  78  Miss.  156,  84  Am.  St.  Rep. 
620,  28  So.  823,  denying  liability  of  master  for  injury  due  to  practical  joke  by 
servant  using  master's  machinery. 

Cited  in  footnotes  to  Nelson  Business  College  Co.  v.  Lloyd,  46  L.  R.  A.  314. 
which  holds  employer  liable  for  i^ervant's  wilful  or  malicious  acts  in  course  of 
employment;  Lamb  v.  Littman,  53  L.  R.  A.  852,  which  holds  employer  liable 
for  assault  by  cruel  overseer  on  minor  employee;  Ljmch  v.  Florida  C.  &  P.  R.  Co. 
54  L.  R.  A.  810,  which  denies  company's  liability  for  assault  by  station  agent 
as  result  of  personal  quarrel;  Alsever  v.  Minneapolis  ft  St.  L.  R.  Co.  56  L.  R. 
A.  748,  which  sustains  liability  for  injuries  by  engineer  operating  blow-off  cock 
to  frighten  children;  Euting  v.  Chicago  &  N.  W.  R.  Co.  60  L.  R.  A.  158,  which 
holds  company  liable  for  engineer's  running  engine  for  own  amusement  over 
torpedoes  on  track  near  bystanders. 

Cited  in  note  (27  L.  R.  A.  164)  on  master's  civil  responsibility  for  wrongful 
or  negligent  act  of  his  servant  towards  one  who  has  no  claim  on  master  by  rea- 
son of  contract,  incipient  or  perfected. 

—  'Wronirfvl    frivbtenlnir    of    bonies. 

Cited  in  footnote  to  McCann  v.  Consolidated  Traction  Co.  38  L.  R.  A.  236, 
which  holds  running  tank  car  on  street  railway  track,  with  black  coats  waving 
from    it,    frightening   horse,    negligence. 

27  L.  R.  A.  190,  HOUSTON,  C.  A.  &  N.  R.  CO.  v.  ROLLING,  59  Ark.  395,  43 

Am.  St.  Rep.  38,  27  S.  W.  492. 
Liability   of   maater   for    Independent    torts   of   serTant. 

Cited  in  Willis  v.  Atlantic  &  D.  R.  Co.  120  N.  C.  513,  26  S.  E.  784,  holding  evi- 
dence Of  rules  of  railroad  as  to  employees  permitting  strangers  to  ride  on  hand 
cars  improperly  excluded;  Randall  v.  Chicago  &  G.  T.  R.  Co.  113  Mich.  121^  38 
L.  R.  A.  669,  71  N.  W.  450,  holding  brakeman  without  implied  authority  to 
eject  trespasser  from  freight  train ;  Spence  v.  Chicago,  R.  L  A  P.  R.  Co.  1 17  Iowa, 
7,  90  N.  W.  346,  holding  carrier  liable  for  injury  to  person  received  without 
authority  by  conductor  as  passenger  on  construction  train. 

Cited  in  footnote  to  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Redding,  34  L.  R. 
A.  767,  which  holds  wanton  negligence  of  duty  not  shown  by  failure  to  stop 
freight   train   on   sharp  grade   to   remove  boy   catching  on. 

Cited  in  note  (27  L.  R.  A.  166)  on  master's  civil  responsibility  for  wrong- 
ful or  negligent  act  of  his  servant  towards  one  who  has  no  claim  on  master  by 
reason  of  contract,  incipient  or  perfected. 
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27  L.  R.  A.  203,  PEOPLE  ex  rel,  HOFFMAN  v.  HECHT,  105  Cal.  621,  45  Am. 

St.  Rep.  96,  38  Pac.  941. 
Talidlty  of  majority  action. 

Cited  in  People  v.   Simmons,   119   Cal.   3,   50  Pac.   844,   holding  validity  of 
indictment  not  affected  by  disqualification  or  absence  of  grand  juror. 
BllKtblUty   to  hold   pvblie  offlee. 

Distinguished  in  Ward  v.  Crowell,  142  Cal.  690,  76  Pac.  491,  holding  election 
of  county  surveyor  not  invalidated  by  reason  of  disqualification  as  to  licence, 
which  was  removed  before  term  of  oflTice  began. 

27  L.  R.  A.  206,  PEKIN  v.  McMAHON,  154  111.  141,  45  Am.  St.  Rep.  114,  39  N. 

E.  484. 
Injary  to  chtldrea  throwli  malntenaaeo  of  danverovs  promiaea* 

Cited  in  Jensen  v.  Wethersell,  79  111.  App.  35,  sustaining  declaration  charging 
defendant  with  liability  for  injuring  child  by  maintenance  of  dangerous  prem- 
ises a«  common  playground  for  children;  Cowley  v.  Chicago  &  A.  R.  Co.  87  111. 
App.  127,  holding  railroad  company  not  required  to  guard  tracks  against  possi- 
ble trespass  by  fifteen-months-old  child;  American  Advertising  k,  Bill  Posting 
Co.  v.  Flannigan,  100  111.  App.  453,  denying  liability  of  lessee  for  injury  to  nine- 
year-old  boy  buyied  by  falling  on  hot  embers  in  unguarded  premises;  Norman 
V.  Bartholomew,  104  111.  App.  673,  denying  liability  for  injury  to  eight-year-old 
boy,  invited  on  defendant's  premises  by  his  mother;  Edgington  v.  Burlington,  C. 
R.  &  N.  R.  Co.  116  Iowa,  421,  57  L.  R.  A.  566,  90  N.  W.  95,  holding  railroad  com- 
pany liable  for  injury  to  child  seven  years  old,  inflicted  by  turntable  maintained 
in  unfenced  lot;  Ryan  v.  Towar,  128  Mich.  84,  55  L.  R.  A.  318,  92  Am.  St.  Rep. 
481,  87  N.  W.  644  (dissenting  opinion),  majority  denying  liability  of  landowner 
for  injury  to  child  by  unused  water  wheel;  Donk  Bros.  Coal  &  Coke  Co.  v. 
Leavitt,  109  111.  App.  388,  holding  that  child  imder  three  years  of  age  cannot 
be  either  trespasser,  visitor,  or  licensee;  Com.  Electric  Co.  v.  Melville,  110  111. 
App.  249,  holding  request  to  instruct  that  child  of  seven  years  may  be  guilty  of 
contributory  negligence  rightly  refused  when  properly  covered  by  another  in- 
struction; True  &  T.  Co.  v.  Woda,  201  111.  319,  66  X.  E.  369,  holding  one  piling 
lumber  in  street  in  such  way  as  to  attract  children  liable  for  killing  of  child  up- 
on whom  it  fell. 

Cited  in  footnotes  to  Missouri,  K.  &  T.  R.  Co.  v.  Edwards,  32  L.  R.  A.  825, 
which  denies  liability  of  railroad  company  for  injuries  to  child  playing  on 
bridge  ties  in  fenced  railroad  yard;  Biggs  v.  Consolidated  Barb- Wire  Co.  44  L. 
R.  A.  655,  which  holds  owner  liable  for  maintaining  dangerous  machinery  on 
private  grounds,  unprotected  from  visits  of  trespassing  children;  Kramer  v. 
Southern  R  Co.  62  K  R.  A.  359,  which  denies  railroad  company's  liability  for 
death  of  child  by  fall  of  pile  of  cross- ties  in  unused  portion  of  street;  Kopple- 
kom  V.  Colorado  Cement  Pipe  Co.  54  L.  R.  A.  284,  which  holds  owner  of  unin- 
cloeed  city  lot  liable  for  injury  to  young  child  by  toppling  over  of  large  cement 
pipe  used  by  children  as  plaything;  Gleason  v.  Smith,  55  L.  R.  A.  622, -which 
denies  liability  for  injury  by  collision  with  team,  to  twelve-year-old  boy  using 
street  as  playground;  Rachmel  v.  Clark,  62  L.  R.  A.  959,  which  holds  manufac- 
turer storing  stone  slabs  on  sidewalk  in  front  of  building  liable  for  injuries  to 
person   lawfully    using   sidewalk. 

Distinguished  in  O'Leary  v.  Brooks  Elevator  Co.  7  N.  D.  562,  41  L.  R.  A.  680,  75 


203-206.]  L.  E.  A.  CASES  AS  AUTHORITIES.  95? 

N.  W.  919,  denying  liability  for  injury  to  child  while  removing  cane,  at  direction 
of  another,  from  under  shaft;  Putney  v.  Keith,  98  111.  App.  291,  denying  liabil- 
ity of  housekeeper  for  placing  on  kitchen  floor,  vessel  of  hot  water,  into  which 
child  of  two  years  fell  and  was  scalded  to  death;  Union  Stock  Yard  &,  Transit 
Co;  V.  Butler,  92  111.  App.  170,  holding  railroad  company  not  liable  for  injury  to 
four-*year-old  child  invited  on  premises  by  trespassing  older  brother;  Northwest- 
ern Elev.  R.  Co.  V.  O'Malley,  107  111.  App.  605,  holding  company  not  liable  for 
injury  to  eight-year-old  boy  picking  up  chips  under  elevated  railroad  structure 
in   process   of   construction. 

Cited  in  Stendal  v.  Boyd,  73  Minn.  57,  42  L.  R.  A.  289,  footnote  p.  288,  72  Am. 
St.  Rep.  597,  75  N.  W.  735,  holding  that  attractiveness  of  pond  on  premises 
does  not  render  owner  liable  for  failure  to  fence  them;  Cooper  v.  Overton,  102 
Tenn.  220,  45  L.  R.  A.  595,  footnote  p.  591,  73  Am.  St.  Rep.  864,  52  S.  W.  188, 
denying  owner's  liability  for  drowning  of  trespassng  child  in  pond  formed  in  un- 
f enced  city  lot  by  city  damming  surface  water ;  Dobbins  v.  Missouri,  K.  &  T.  R.  Co. 
91  Tex.  64,  38  L.  R.  A.  575,  footnote  p.  573,  66  Am.  St.  Rep.  856,  41  S.  W.  62, 
denying  railroad  company's  liability  for  drowning  of  child,  while  playing,  in  ex- 
cavation near  path  to  station  platform ;  Price  v.  Atchison  Water  Co.  58  Kan.  556, 
62  Am.  St.  Rep.  625,  50  Pac.  450,  holding  water  company  liable  for  drowning  of 
«leven-year-old  boy  in  reservoir;  Le  Grand  v.  Wilkes- Barre  &  W.  Valley  Traction 
Co.  10  Pa.  Super.  Ct.  16  (dissenting  opinion),  majority  denying  liability  of 
proprietor  for  drowning  of  boy  in  pond  located  on  picnic  ground. 

Cited  in  footnotes  to  Moran  v.  Pullman  Palace  Car  Co.  33  L.  R.  A.  755,  which 
denies  liability  of  owner  for  drowning  of  boy  in  pond  on  vacant  land  near  high- 
mray;  Omaha  v.  Bowman,  40  L.  R.  A.  531,  which  denies  city's  liability  for  drown- 
ing of  child  on  private  premises,  in  pond  caused  by  city's  obstruction  of  water; 
Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  54  L.  R.  A.  314,  which  denies  duty  of  one 
making  excavation  on  own  land  to  guard  trespassing  children  fr<Mn  injury; 
Rome  V.  Cheney,  55  L.  R.  A.  221,  which  denies  city's  liability  for  drowning  of 
child  in  necessary  sewer,  4  feet  wide  and  2  feet  deep. 

Distinguished  in  Peters  v.  Bowman,  115  Cal.  355,  56  Am.  St.  Rep.  106,  47 
Pac.  113,  denying  liability  of  lot  owner  for  drowning 'of  child  in  pond  while 
trespassing  on  premises. 

Disapproved  in  Arnold  v.  St.  Louis,  152  Mo.  183,  48  L.  R.  A.  294,  footnote  p. 
291,  75  Am.  St.  Rep.  447,  53  S.  W.  900,  denying  liability  of  city  or  private  own- 
er for  drowning  of  children  while  skating  on  pond  without  invitation. 

IV^en  avestion  of  tr^uvmmu  for  Jury. 

Cited  in  Siddall  v.  Jansen,  168  111.  48,  39  L.  R.  A.  114,  48  N.  E.  191,  holding 
it  question  for  jury  whether  child  five  years  old,  playing  near  elevator  in  store, 
was  trespasser. 

DeiT'ee  of  emre  required  of  elilldren. 

Cited  in  Glickson  v.  Shannon,  88  111.  App.  244,  holding  error,  instruction 
against  recovery  if  boy  of  twelve,  run  over  by  wagon,  could,  by  exercise  of  ordi- 
nary care,  have  avoided  accident;  Chicago  City  R.  Co.  v.  Tuohy,  95  111.  App. 
319,  raising,  but  not  deciding,  question  whether  child  nearly  six  years  old  can  be 
guilty  of  contributory  n^ligence;  Heimann  v.  Kinnare,  190  111.  164,  52  L.  R. 
A.  655,  footnote  p.  652,  83  Am.  St.  Rep.  123,  60  N.  E.  215,  Reversing  73  III. 
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App»  188,  holding  thirteen-year-old  boy  negligent  per  se  in  jumping  over  strip  of 
water  onto  rotten  ice  on  pond  and  sliding  to  point  where  water  over  his  head; 
Quiney  Gas  &  Electric  Co.  v.  Bauman,  104  111.  App.  609,  upholding  instruction 
that  eleven -year-old  child  need  only  use  care  exercised  by  children  of  same  a^ 
and  intelligence  under  like  circumstances;  Krenzer  v.  Pittsburg,  C.  C.  &  SL  L. 
R.  Co.  151  Ind.  590,  68  Am.  St.  Rep.  252,  52  N.  £.  220  (dissenting  opinion),  ma- 
jority holding  seven-year-old  child,  sleeping  upon  railroad  track,  guilty  of  con- 
tributory negligence. 

Contributory   nevllvence   of   iMirent. 

Cited  in  Lewin  v.  Lehigh  Valley  R.  Co.  52  App.  Div.  77,  65  N.  Y.  Supp.  49, 
upholding  recovery  by  father  for  death  of  child  killed  at  railway  crossing,  part- 
ly through  father's  negligence;  0*Shea  v.  Lehigh  Valley  R.  Co.  79  App.  Div.  258, 
79  N.  Y.  Supp.  890,  denying  right  of  father,  guilty  of  contributory  negligence,  to 
recover  for  death  of  eight -year-old  son;  Bias  v.  Chesapeake  &  O.  R.  Co.  46  W.  Va. 
362,  33  S.  E.  240  (dissenting  opinion,  by  Brannon,  J.),  who  holds  that  coa- 
tributory  negligence  of  parent  should  bar   his  recovery  for  death  of  child. 

Liability  of  mviilcliMil  corporation  for  nearllffeBce* 

Cited  in  Chicago  v.  Hannon,  94  HI.  App.  147,  denying  liability  of  city  for 
injury  occurring  on  private  way  to  dumping  ground,  used  by  city  teamsters: 
Omaha  v.  Richards,  49  Neb.  249,  68  N.  W.  528,  holding  city  liable  for  death  of 
boy  drowned  in  pond  by  falling  from  section  of  sidewalk  used  as  raft,  where 
pond  was  formed  through  negligence  of  city. 

lasae  of  erroneous  execution. 

Cited  in  Canton  v.  Dewey,  71  111.  App.  348,  refusing  to  deprive  plaintiff  of 
benefit  of  judgment  because  of  award  of  execution  against  city;  School  Directors 
of  Dist.  No.  2  V.  Orr,  88  111.  App.  651,  holding  judgment  not  reversible  because 
of  erroneous  award  of  execution. 

Facts   revle^rable  on   appeal* 

Cited  in  Siddall  v.  Jansen,  168  ni.  46,  39  L.  R.  A.  114,  48  N.  E.  191.  holding 
that  appellate  court  may  review  facts  on  appeal  from  ruling  on  request  to  in- 
struct  jury   to    find    for    defendant. 

27  L.  R.  A.  211,  DETROIT  v.  ELLTS,  103  Mich.  612,  61  N.  W.  886. 
Res    Judicata. 

Cited  in  Detroit  v.  Detroit  Citizens'  Street  R,  Co.  184  U.  S.  395,  46  L.  ed. 
610,  22  Sup.  Ct.  Rep.  410,  holding  city  barred  by  former  action  from  denying 
validity  of  ordinance  extending  franchises  of  railroad  company. 

27  L.  R.  A.  213,  Bl'LLOCK  v.  BULLOCK,  52  N.  J.  Eq.  561,  46  Am.  St.  Rep. 

528,   30  Atl.   676. 
Jndinn^nts  of  foreign  courts. 

Cited  in  Wilmer  v.  Lewis,  24  Pa.  Co.  Ct.  616,  holding  transfer  of  judgment 
from  one   state  to  another  upon   exemplified   record  unauthorized. 

*~  Decrees  for  dl-rorce  or  alimony. 

Cited  in  Bullock  v.  Bullock,  57  X.  J.  L.  509,  31  Atl.  1024,  holding  action  at 
law  mniiitainable  upon  decree  for  alimony  made  in  another  state;  Lynde  v.  Lynde, 
181  U.  S.  187,  45  L.  ed.  814,  21  Sup.  Ct.  Rep.  555,  holding  no  Federal  question 
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presented  by  judgment  of  state  criurt  refuHing  to  give  efTect  to  decree  of  sister 
state,  as  to  payment  of  alimony  in  future;  Bennett  v.  Bennett,  63  N.  J.  £q.  308, 
49  Atl.  601,  refusing  specific  performance  of  foreign  decree  of  divorce  as  to  ali- 
mony OB  ground  that  adequate  remedy  at  law  existed. 

Cited  in  footnotes  to  Felt  v.  Felt,  47  L.  R.  A.  646,  which  holds  divorce  on  sub- 
stituted ser\'ice  in  other  state  where  complainant  domiciled  entitled  to  recog- 
nition by  interstate  comity;  Arrington  v.  Arrington,  62  L.  R.  A.  201,  which  holds 
foreign  decree  for  alimony  after  defendant's  appearance  entitled  to  full  faith  and 
credit;  Trowbridge  v.  Spinning,  64  L.  R.  A.  204,  which  holds  judgment  for  ali- 
mony, though  subject  to  alteration,  final  for  enforcement  in  other  state 

Cited  in  note   (69  L.  R.  A.  179)   on  conflict  of  laws  on  subject  of  divorce. 

Void  avreements  as  to  alimony* 

Distinguished  in  Lynde  v.  Lynde,  64  N.  J.  £q.  750,  68  L.  R.  A.  476,  97  Am. 
St.  Rep.  692,  62  Atl.  694,  holding  agreement  of  wife  securing  divorce  from  hus- 
band, to  give  her  attorney  a  share  of  alimony  recovered,  void. 

27  L.  R.  A.  219,  WIND  v.  ILER,  93  Iowa,  316,  61  N.  W.  1001. 
PAsalnv    of    title    on    sale    of    personal    property. 

Cited  in  Sachs  v.  Gamer,  111  Iowa,  426,  82  N.  W.  1007,  holding  sale  of  liquor 
by  verbal  order  to  agent,  subject  to  approval  of  foreign  vendor,  takes  place  in 
vendor's  state  upon  acceptance  of  order. 

Cited  in  footnote  to  H.  M.  Tyler  Lumber  Co.  v.  Charlton,  55  L.  R.  A.  301, 
which  holds  that  title  does  not  pass  by  acceptance  of  offer  to  sell  lumber  piled 
at  mill,  to  be  inspected  by  common  employee. 

Cited  in  note  (61  K  R.  A  420,  431,  433)  on  conflict  of  laws  as  to  sale  of  in- 
toxicating liquors. 

Distinguished  in  Brown  v.  Wieland,  116  Iowa,  714,  61  L.  R.  A.  423,  89  N.  W. 
17,  holding  it  an  Ohio  sale,  where  liquor  was  delivered  tliere  upon  specified  pay- 
ment to  bank  holding  bill  of  lading  sent  in  shipper's  name. 

'W^laat  eonstttvtes  original  paclcase* 

Cited  in  McGregor  v.  Cone,  104  Iowa,  474,  39  L.  R.  A.  487,  65  Am.  St.  Rep. 
522,  73  N.  W.  1041,  holding  pine  box  containing  smaller  packages  of  cigarettes 
for  shipment  to  be  original  package. 

Cited  in  note  (60  L.  R.  A.  664)  on  corporate  taxation  and  the  commerce 
clause  as  to  original  packages. 

27  L.  R.  A.  222,  CULBERTSON  v.  NELSON,  93  Iowa,  187,  67  Am.  St.  Rep.  266, 

61  N.  W.  854. 
Effect  of  stlpnlations  and  alterations  as  to  payment  of  notes. 

Cited  in  Sawyer  v.  Campbell,  107  Iowa,  402,  78  N.  W.  56,  holding  sureties 
not  released  by  alteration  of  note,  by  which  payee  agrees  to  extend  time  of  pay- 
ment upon  written  request  of  makers. 

»—  On  nearotlability. 

Followed  on  similar  state  of  facts  arising  out  of  same  transaction  in  Sharp 
V.  Nelson,  93  Iowa,  469,  61  N.  W.  946. 

Cited  in  Tolman  v.  Janson,  106  Iowa,  457,  76  N.  W.  732,  holding  negotiability 
of  notes  not  affected  by  void  provision  authorizing  attorney  to  appear  at  any 
time  and  take  judgment  thereon;    Nicely  v.   Commercial   Bank  of  Union  City, 
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15  Ind.  App.  566,  57  Am.  St.  Rep.  245,  44  N.  E.  572,  and  Nioelj  t.  \¥iii]ielMgD 
Nat.  Bank,  18  Ind.  App.  35,  47  N.  E.  476,  holding  negotiability  of  protnisaoTj 
note  destroyed  by  stipulation  for  exchange. 

Cited  in  footnote  to  Clark  v.  Skeen,  49  L.  R.  A.  190,  which  holds  negotia- 
bility not  destroyed  by  stipulation  for  payment  of  certain  amount  with  cmreBt 
exchange. 

Disapproved  in  effect  in  Haslack  v.  Wolf,  66  Neb.  601,  60  L.  R.  A.  435,  footnote 
p.  434,  92  N.  W.  374,  which  holds  negotiability  not  destroyed  by  agreement  to 
pay  certain  amount  ''with  exchange." 

27  L.  R.  A.  228,  WILLOCK  v.  PENNSYLVANIA  R.  CO.  166  Pa.  184,  45  Am. 

St.  Rep.  674,  30  Atl.  948. 
Eilmltatlon  of  carrier'*  liability* 

Cited  in  Ruppel  v.  Allegheny  Valley  R.  Co.  167  Pa.  180,  36  W.  N.  C.  210, 
46  Am.  St.  Rep.  666,  31  Atl.  478,  holding  stipulation  of  bill  of  lading  requiring 
determination  of  amount  of  loss  through  carrier's  negligence,  as  to  place  and 
time  of  shipment,  invalid;  Hughes  v.  Pennsylvania  R.  Co.  202  Pa.  226,  63  It. 
R.  A.  515,  97  Am.  St.  Rep.  713,  51  Atl.  990,  holding  stipulation  limiting  car- 
rier's liability  for  negligence,  good  in  New  York  where  made,  not  enforceable 
in  Pennsylvania  where  negligence  occurs;  Davenport  v.  Pennsylvania  R.  Co.  10 
Pa.  Super.  Ct.  51,  upholding  right  of  carrier  to  limit  liability  for  transporting 
perishable  fruit  to  negligence  of  carrier's  servants;  Roos  v.  Philadelphia,  W.  k 
B.  R.  Co.  199  Pa.  382,  49  Atl.  344,  Affirming  13  Pa.  Super.  Ct.  569,  Which 
Affirmed  21  Pa.  Co.  Ct.  183,  7  Pa.  Dist.  R.  406,  upholding  right  of  carrier  to 
deduct  from  total  loss  of  goods,  amount  of  insurance  received  by  owner;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Heath,  22  Ind.  App.  54,  53  N.  £.  198,  holding 
delay  caused  by  freezing  of  water  pipes  not  within  contract  exempting  carrier 
from  liability  due  to  "stress  of  weather." 

Cited  in  note  (36  L.  R.  A.  649)  on  limitation  of  common  carrier's  duty  and 
liability  in  case  of  dangerous  articles. 

Distinguished  in  Allam  v.  Pennsylvania  R.  Co.  183  Pa.  177,  39  L.  R.  A.  536, 
41  W.  N.  C.  209,  38  Atl.  709,  Reversing  3  Pa.  Super.  Ct.  345,  upholding  contract 
providing  that  at  certain  small  stations  goods  are  at  "risk"  of  owner,  until 
loaded  in  cars,  or  when  unloaded  therefrom;  Needy  v.  Western  Maryland  R.  Co. 
22  Pa.  Super.  Ct.  494,  holding  burden  upon  shipper  to  show  negligence  of  car- 
rier in  caring  for  hogs  lost  in  shipment  at  special  rate  under  agreement  that 
shipper  care  for  the  hogs  while  in  transit. 

27  L.  R.  A.  231,  COM.  v.  LEHIGH  VALLEY  R.  CO.  165  Pa.  162,  30  Atl.  836. 
Proaecntlon   of   corporations. 

Cited  in  Com.  v.  Easton,  8  Northampton  Co.  Rep.  322,  holding  that  where 
city  fails  to  appear  and  answer  indictment  for  neglect  of  public  duty,  judgment 
by  default  may  be  entered  and  sentence  pronounced;  United  States  v.  Corre- 
spondence Institute  of  America,  125  Fed.  95,  holding  first  step  in  prosecution  of 
corporation  to  be  finding  of  indictment. 

27  L.  R.  A.  234,  Re  CONTESTED  ELECTION,  165  Pa.  233,  30  Atl.  955. 
Irrefcalarltlea  In  ballots. 

Cited  in  Re  Contested  Election,  173  Pa.  63,  37  W.  N.  C.  394,  33  Atl.  703, 
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holding  ballot  vitiated  by  writing  name  of  candidate  printed  on  ballot  in  blank 
space  for  names  of  candidates  not  on  ballot;  Re  Contested  Election,  181  Pa.  459, 
41  W.  N.  C.  34,  37  Atl.  523,  Reversing  6  Pa.  Dist.  R.  170,  2  Lack.  Legal  Kews,  5, 
holding  perpendicular  mark  in  square  on  ballot,  instead  of  oblique  cross  required 
by  statute,  illegal;  Re  Elizabethville  Election,  2  Dauphin  Go.  Rep.  383,  17  Pa. 
Co.  Ct.  568,  5  Pa.  Dist.  R.  229,  holding  ballots  not  containing  as  many  blank 
spaces  as  there  were  persons  to  be  voted  for,  defective;  Re  Pike  Twp.  Contested 
Election,  18  Pa.  Co.  Ct.  280,  5  Pa.  Dist.  R.  521,  holding  straight  mark  in  or 
outside  circle  or  jsquare  not  sufficient  compliance  with  statutory  requirement  of 
oblique  cross;  Re  Fairchance  Contested  Election,  22  Pa.  Co.  Ct.  465,  8  Pa.  Dist. 
R.  598,  holding  that  markings  of  ballots  must  comply  strictly  with  statute;  Re 
Leh's  Contested  Election,  6  Pa.  Dist.  R.  154,  holding  that  election  should  be 
declared  invalid  for  irregular  certification  to  official  ballot;  Re  Contested  Elec- 
tion, 30  Pittsb.  L.  J.  N.  S.  319,  holding  use  of  blanket  stidcer  on  vacant  column 
for  names  not  printed  on  ballot  illegal;  Lawlor's  Contested  Election,  180  Pa. 
570,  37  Atl.  92,  holding  use  of  pasters  attached  to  official  ballot  ill^al;  Re 
Upperman,  33  Pittsb.  L.  J.  N.  S.  380,  holding  ballot  containing  cross  in  circle 
at  head  of  one  of  party  columns  and  large  X  across  other  columns  not  void. 

Cited  in  footnotes  to  Todd  v.  Election  Comrs.  29  L.  R.  A.  330,  which  upholds 
requirement  against  candidate  having  name  on  official  ballot  more  than  once; 
Page  V.  Kuykendall,  32  L.  R.  A.  656,  which  holds  words  "long  term,"  after  one 
of  two  names  on  ballot  in  election  of  school  directors,  sufficient  designation  of 
office;  Fletcher  v.  Wall,  40  L.  R.  A.  617,  which  holds  use  of  paster  ballots 
unlawful. 

« 

Reeord    in    eertiormrl. 

Distinguished  in  Re  Diamond  Street,  196  Pa.  263,  46  Atl.  428,  declining  to 
review  evidence  on  the  merits  on  certiorari. 

Bxpressfto   vniiia  est   exclvslo   alterlns. 

Cited  in  Westfield  School  District  v.  Dillman,  22  Pa.  Co.  Ct.  569,  5  Lack. 
Legal  News,  288,  holding  that  remedy  provided  by  statute  must  be  pursued,  in 
absence  of  contract,  to  collect  tuition  for  nonresident  pupils. 

27  L.  IL  A.  236,  CUMBERLAND  TELEPH.  &  TELEG.  CO.  v.  UNITED  ELEC- 
TRIC R.  CO.  93  Tenn.  492,  29  S.  W.  104. 

Vme  of  streets  for  electricity* 

Cited  in  Snyder  v.  Ft.  Madison  Street  R.  Co.  105  Iowa,  288,  41  L.  R.  A.  347,  75 
N.  W.  179,  holding  that  injunction  should  be  granted  to  compel  removal  of  elec- 
tric light  pole  unnecessarily  erected  in  front  of  plaintiff's  property;  Howe  v. 
West  End  Street  R.  Co.  167  Mass.  51,  44  N.  E.  386,  denying  right  of  compensa- 
tion to  abutting  owner  for  maintenance  of  trolley  electric  railway  in  public  way; 
La  Crosse  City  R.  Co.  v.  Higbee,  107  Wis.  402,  51  L.  R.  A.  929,  83  N.  W.  701, 
holding  additional  burden  not  imposed  on  fee  by  maintenance  of  electric  trolley 
railway. 

Cited  in  note  (31  L.  R.  A.  802)  on  police  regulation  of  electric  companies. 

RlKl&ts  of  domestic  and  foreign  corporations. 

Cited  in  Markwood  v.  Southern  R.  Co.  65  Fed.  822,  holding  foreign  corporation 
not  made  corporation  of  Tennessee  by  statute,  by  compliance  with  which  they 
are  "deemed  to  be  such,"  so  as  to  prevent  removal  of  cause  to  Federal  court; 
L.  R.  A.  Au.— Vol.  III. — 61. 


962  L.  R.  A.  CASES  AS  AUTHOIJITIES.  [27  L.  R.  i. 

Africa  v.  Knoxville,  70  Fed.  739,  holding  franchise  of  railway  company,  granted 
by  legislature  upon  oonaent  of  municipality,  not  refvocable  by  municipality  after 
giving  its  consent. 

27  L.  R.  A.  248,  ANDERSON  v.  RODGERS,  63  Kan.  642,  36  Pac  1067. 
Collection  and  iM-yntent  of  checlu. 

Cited  in  Minneapolis  Sash  &  Door  Co.  v.  Metropolitan  Bank,  76  Minn.  143, 
44  L.  R,  A.  507,  footnote  p.  604,  77  Am.  St.  Rep.  609,  78  N.  W.  980,  holding  bank 
not  authorized  to  send  check  for  collection  directly  to  drawee,  notwithstanding 
custom;  First  Nat.  ^ank  v.  City  Nat.  Bank,  12  Tex.  Civ.  App.  320,  34  S.  W.  458; 
American  Exch.  Nat.  Bank  v.  Metropolitan  Nat.  Bank,  71  Mo.  App.  457 ;  Western 
Wheeled  Scraper  Co.  v.  Sadilek,  50  Neb.  109,  61  Am.  St.  Rep.  550,  69  N.  W.  765; 
Givan  v.  Bank  of  Alexandria  (Tenn.  Ch.  App.)  47  L.  R.  A.  272,  footnote  p.  270, 
52  S.  W.  923, — ^holding  sending  check  directly  to  drawee  bank  for  collection,  neg- 
ligence; Watt  V.  Cans,  114  Ala.  272,  62  Am.  St.  Rep.  99,  21  So.  1011,  holding 
proof  of  laches  on  part  of  creditor  in  presenting  check  for  payment  permissible 
under  plea  of  payment  in  action  for  original  debt  for  which  check  was  given; 
O'Leary  Bros.  v.  Abeles,  68  Ark.  262,  82  Am.  St.  Rep.  291,  57  S.  W.  791,  holding 
delivery  of  check  to  bank  for  collection,  forwarding  of  same  to  drawee,  whidi 
marked  check  paid  and  surrendered  same  to  drawer,  payment  as  between  drawer 
and  drawee;  Bailie  v.  Augusta  Sav.  Bank,  95  Ga.  286,  51  Am.  St.  Rep.  74,  21  S. 
E.  717,  holding  bank  receiving  check  for  collection  liable  for  its  own  or  its  agenVs 
negligence  in  collecting  same;  Edminsten  v.  Herpolsheimer  (Neb.)  59  L.  H.  A. 
935,  footnote  p.  934,  92  N.  W.  138,  requiring  check  to  be  presented  not  later  than 
day  after  receipt,  to  hold  drawer. 

Cited  in  footnotes  to  Commercial  Nat.  Bank  v.  First  Nat.  Bank,  32  L.  K.  A. 
712,  which  upholds  stipulation  against  payment  of  check  if  presented  through 
specified  agency;  First  Nat.  Bank  v.  Citizens*  Sav.  Bank,  48  L.  R,  A.  583,  which 
holds  collecting  bank  impliedly  instructed  to  send  certificate  of  deposit  directly  to 
bank  making  it,  which  is  only  bank  in  place;  Second  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  55  L.  R.  A.  273,  which  holds  bank  negligent  in  sending  note  for 
collection  to  bank  whose  cashier  is  treasurer  of  corporation  maker,  without  hear^ 
ing  from  similar  note  previously  sent. 

Cited  in  note  (53  L.  R,  A.  432)  on  effect  on  drawer's  liability  of  delay  in  pre- 
senting check,  where  drawee  remains  solvent. 

Distinguished  in  Kershaw  v.  Ladd,  34  Or.  387,  44  L.  R.  A.  241,  footnote  p.  236, 
56  Pac.  402,  holding  custom  of  bank^  to  send  checks  directly  to  drawee  bank  for 
collection,  reasonable. 

27  L.  R.  A.  252,  BUTLER  v.  FITZGERALD,  43  Neb,  192,  47  Am.  St.  Rep.  741, 
61  N.  W.  640. 

Followed  on  similar  facts  in  Breed  v.  McCoy,  43  Neb.  208,  61  N.  W.  644. 
Rlflrlit  of  doTrer  or  cnrteay. 

Cited  in  David  Adler  &  Sons  Clothing  Co.  v.  Hellman,  55  Neb.  290,  75  N.  W. 
877,  holding  release  of  dower  right  a  good  consideration  for  transfer  of  absolute 
title  to  part  of  real  estate  of  husband  to  wife;  Finkham  v.  Pinkham,  55  Neb. 
732,  76  N.  W,  411,  holding  widow  entitled  to  dower  in  land  deeded  to  husband 
before  marriage,  to  take  effect  on  his  death ;  Wylie  v.  Charlton,  43  Neb,  852,  62 
N.  W.  220,  holding  prospective  inchoate  right  of  dower  sufficient  interest  to  pre- 
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vent  wife  from  testifying  to  conversation  with  deceased  person  to  establish  hus- 
band's right  to  land;  Sorensen  v.  Sorensen,  56  Neb.  735,  77  N.  W.  68,  holding 
right  of  dower  sufficient  interest  to  prevent  alleged  widow  from  testifying  as  to 
conversation  constituting  verbal  contract  of  marriage;  Martin  v.  Abbott,  1  Herd- 
man  (Neb.)  61,  95  N.  W.  356,  holding  dower  not  extinguished  by  execution  sale 
of  husband's  real  estate. 

Cited  in  footnote  to  Haggerty  v.  Wagner,  39  L.  R.  A.  384,  which  holds  wife's 
inchoate  interest  in  husband's  interest  as  cotenant  of  land  subject  to  defeat  by 
partition. 

Distinguished  in  Turner  v.  Heinberg,  30  Ind.  App.  618,  65  N.  E.  294,  denying 
right  of  surviving  husband  to  redeem  lands  of  wife,  sold  during  her  lifetime  at 
judicial  sale. 

Application  of  rule  caveat  emptor. 

Cited  in  Motley  v.  Motley,  53  Neb.  382,  68  Am.  St.  Rep.  608,  73  N.  W.  738, 
holding  purchaser  at  administrator's  sale  disclosing  that  deceased  left  a  widow 
charged  with  notice  of  her  right  of  dower;  Peterborough  Sav.  Bank  v.  Pierce,  54 
Neb.  719,  75  N.  W.  20,  holding  one  purchasing  land  from  mortgagee  charged  with 
notice  of  unmatured  note  which  unaasigned  mortgage  secured;  Pinckney  v.  Pinck- 
ney,  114  Iowa,  443,  87  N.  W.  406,  holding  recording  acts  not  applicable  to  imre- 
corded  receipt  for  advancement. 

Cited  in  footnote  to  Johnson  v.  P^quitable  Securities  Co.  56  L.  R.  A.  933,  which 
holds  bona  fide  purchaser  paying  purchase  money  protected  from  unknown 
equities. 

27  L.  R.  A.  257,  BINGHAM  v.  MEARS,  4  N.  D.  437,  61  N.  W.  808. 

27  L.  R.  A.  263,  BIRMINGHAM  MINERAL  R.  CO.  v.  PARSONS,  100  Ala.  662, 

46  Am.  St.  Rep.  92,  13  So.  602. 
Ijlabtlitles  imposed  on  rallroadii  by  statnte. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Murplirce,  129  Ala.  434,  29  So.  592,  denying 
right  of  tenant  to  maintain  action  against  railroad  company  for  failure  to  repair 
cattle  guards. 

Cited  in  footnotes  to  Chicago,  R.  1.  &  P.  R.  Co.  v.  Zemecke,  55  L.  R.  A.  610, 
which  sustains  statute  making  carrier  liable  for  injury  to  passengers,  not  due 
to  their  criminal  negligence  or  violation  of  express  rule;  Johnson  v.  Oregon  Short 
Line  R.  Co.  53  L.  R.  A.  744,  which  holds  railroad  company  liable  for  horses  killed 
on  unfenced  track. 

27  L.  R.  A.  266,  BEESLEY  v.  WHEELER,  103  Mich.  196,  61  N.  W.  658. 
Haster'a   duty   to    farnlsli    safe   places   and    appllanceti. 

Cited  in  Anderson  v.  Michigan  C.  R.  Co.  107  Mich.  595,  65  N.  W.  586,  holding 
railroad  company  liable  for  injury  to  brakeman,  due  to  depression  in  track; 
McDonald  v.  Michigan  C.  R  Co.  108  Mich.  12,  62  N.  W.  597,  holding  railroad  com- 
pany liable  for  injury  to  brakeman,  due  to  defect  in  push  bar,  discovered  by  en- 
gineer before  accident;  Petaja  v.  Aurora  Iron  Min.  Co.  106  Mich.  468,  32  L.  R.  A. 
438,58  Am.  St.  Rep.  505,64  N.  W.  335,  denying  liability  of  master  for  injury  to  serv- 
ant by  falling  of  roof  of  mine  chamber;  Turner  v.  St.  Clair  Tunnel  Co.  Ill  Mich. 
•582,  36  L.  R.  A.  137,  66  Am.  St.  Rep.  397,  70  N.  W.  146,  holding  liability  of  master 
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for  injury  to  servant  in  Canadian  portion  of  tunnel  dependent  upon  law  of 
Canada  as  to  duty  to  furnish  safe  place  to  work;  Thomaa  v.  Ann  Arbor  R.  Co. 
114  Mich.  62,  72  N.  W.  40,  holding  master  liable  for  injury  to  servant,  due  to 
selection  of  unsuitable  guy  rope  by  foreman;  Allen  v.  Galveston,  H.  &  S.  A.  R 
Co.  14  Tex.  Civ.  App.  346,  37  S.  W.  171,  denying  liability  of  master  for  injury 
to  servant,  due  to  stepping  on  loose  plank  while  repairing  bridge;  Kerr-Murraj 
Mfg.  Co.  V.  Hess,  38  C.  C.  A.  651,  08  Fed.  56,  holding  master  liable  for  injury 
due  to  defective  lumber  furnished  for  scaffolding. 

Injuries  due  to  nesrllffenee  of  fello^v  aervamto. 

Cited  in  Andre  v.  Winslow  Bros.  Elevator  Co.  117  Mich.  563,  76  N.  W.  86,  deny- 
ing liability  of  master  for  injury  to  servant  while  handing  tools  to  foreman  at 
work  on  elevator  shaft;  Frazee  v.  Stott,  120  Mich.  628,  79  N.  W.  896,  denying 
liability  of  master  for  injury  to  servant,  due  to  misplacing  of  guide  board  in  mill 
by  another  employee;  Lepan  v.  Hall,  128  Mich.  526,  87  N.  W.  619,  denying  lia- 
bility of  master  for  injury  to.  servant,  due  to  negligence  of  foreman  directing 
work  in  sawmill;  Callan  v.  Bull,  113  Cal.  605,  45  Pac  1017,  denying  liability 
of  master  fiunishing  safe  materials,  for  injury  due  to  defectively  constructed  ap- 
pliance used  in  building  jetty. 

IVbo  are  fello^v  servanto* 

Cited  in  Schroeder  v.  Flint  &  P.  M.  R.  Co.  103  Mich.  216,  29  L.  R.  A.  323,  50 
Am.  St.  Rep.  354,  61  N.  W.  663,  holding  foreman  of  gang  of  men  unloading  and 
leveling  dirt,  fellow  servant  of  members  of  the  gang;  Balhoff  v.  Michigan  C.  R 
Co.  106  Mich.  613,  65  N.  W.  592,  holding  brakeman  not  fellow  servant  of  section 
men  whose  duty  was  to  keep  tracks  safe;  Findlay  v.  Russel  Wheel  &  Foundry  Co. 
108  Mich.  290,  66  N.  W.  50,  holding  foreman  of  department  in  car  shops,  assist- 
ing men  in  placing  car  on  trucks,  their  fellow  servant;  Wellihan  v.  National 
Wheel  Co.  128  Mich.  9,  87  N.  W.  75,  holding  foreman  starting  spoke  lathe  to  see 
if  it  worked  right,  fellow  servant  of  lathe  operator;  Mikolojczak  v.  North  Ameri- 
can Chemical  Co.  29  Mich.  85,  88  N.  W.  75,  holding  workman  assisting  in  break- 
ing down  salt,  and  department  foreman  in  charge  of  the  work,  fellow  servants. 

Cited  in  note  (50  L.  R  A.  437,  439)  on  what  servants  are  deemed  to  be 
in  same  common  employment,  apart  from  statutes,  where  no  questions  as  to  viee 
principalship  arise. 

IVbo   are   xice  princiiHil** 

Cited  in  note  (54  L.  R  A.  Ill,  144,  149,  152)  on  vice  principalship  as  deter- 
mined with  reference  to  character  of  act  which  caused  injury. 

27  L.  R  A.  271,  NEW  ENGLAND  TRUST  CO.  v.  ABBOTT,  162  Mass,  148,  38  N. 

E.  432. 
Corporation  bT-la:«v«. 

Cited  in  Audette  v.  L'Union  St.  Joseph,  178  Mass.  116,  59  N.  E.  668,  dismiss- 
ing action  for  sick  benefits  because  of  failure  to  procure  physician's  sworn  cer- 
tificate, as  required  by  by-laws;  Barrett  v.  King,  181  Mass.  479,  63  N.  E.  934, 
upholding  by-law  of  corporation  permitting  directors  to  purchase  stockholder's 
stock  at  same  price  offered  by  another  prospective  purchaser;  Bronson  Electric 
Co.  V.  Rheubottom,  122  Mich.  611,  81  N.  W.  563,  upholding  validity  of  lien  cre- 
ated by  by-law  on  stock  for  debts  of  stockholder;  Blue  Mountain  Forest  Asso.  v. 
Borrowe,  71  N.  H.  74,  51  Atl.  670,  holding  stockholders  bound  by  by-laws  referred 
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to  in  certificates  of  stock  and  made  condition  of  issuance  of  same;  Howe  Grain 
A  Mercantile  Co.  v.  Jones,  21  Tex.  Civ.  App.  201,  51  S.  W.  24,  sustaining  action 
to  compel  corporation  to  purchase  its  own  stock,  in  accordance  with  provision  of 
by-laws;  Lane  v.  Albertson,  78  App.  Div.  619,  79  N.  Y.  Supp.  947,  construing 
clause  in  articles  of  joint  stock  association  as  not  requiring  executor  to  sell  stock 
owned  by  deceased  member  of  association. 

Cited  in  footnotes  to  Ireland  v.  Globe  Mill.  &  Reduction  Co.  29  L.  R.  A.  429, 
which  holds  invalid,  by-law  giving  corporation  first  right  to  purchase  stock;  Vic- 
tor G.  Bloede  Co.  v.  Bloede,  33  L.  R.  A.  107,  which  holds  unreasonable,  by-law  re- 
stricting transfer  of  stock  without  giving  option  to  Cbrporation  and  stockholders ; 
Craig  y.  Hesperia  Land  k  Water  Co.  35  L.  R.  A.  306,  which  holds  refusal  to 
transfer  stock  on  books  not  justified  by  existence  of  unpaid  assessment;  Wells  v. 
Black,  37  L.  R.  A.  619,  which  holds  by-law  of  savings  bank  declaring  waiver  of 
stockholders'  liability  void;  Ireland  v.  Globe  ISIill.  &  Reduction  Co.  38  L.  R,  A. 
299,  which  holds  contract  by  proposed  stockholder  to  offer  stock  to  corporation 
before  offering  to  other  purchaser  not  binding;  Carter  v.  Producers'  Oil  Co.  39 
Li.  R,  a.  100,  which  holds  right  of  member  of  limited  partnership  to  purchase 
additional  shares  limited  by  rule  requiring  re-election  to  membership  as  to  such 
shares;  Spurgeon  y.  Santa  Ana  Valley  Irrigation  Co.  39  L.  R.  A.  701,  which 
holds  purchaser  at  sale  of  delinquent  stock  for  assessments  not  affected  by  by- 
law restricting  transfers. 

Cited  in  notes  (47  L.  R.  A.  261)  on  effect  of  transfer  of  shares  of  stock  on 
liability  for  unpaid  subscription;  (50  L.  R,  A.  504,  508)  on  specific  performance 
of  contract  for  sale  of  stock  in  corporation;  (61  L.  R.  A.  623,  633)  on  right  of 
corporation  to  purchase  its  own  shares  of  stock. 

Pnblie  poller  a*  mlleetints  corpormtlons  and  stocklioldenk 

Cited  in  Smith  v.  San  Francisco  A  N.  P.  R.  Co.  115  Cal.  605,  35  L.  R.  A.  316, 
56  Am.  St.  Rep.  119,  47  Pac.  582,  upholding  agreement  between  three  prospective 
stockholders  to  vote  stock  at  a  unit  for  five  years. 

Distinguished  in  Chrisman- Sawyer  Bkg.  Co.  v.  Independence  Mfg.  Co.  168  >Io. 
642,  68  S.  W.  1026,  holding  unpaid  stock  subscriptions  assets  of  corporation,  of 
which  creditor  cannot  be  deprived  by  act  of  corporation  or  stockholder. 

Speclllc  performance  of  contract  to  transfer  •toclc. 

Cited  in  Jones  v.  Brown,  171  Mass.  324,  50  N.  E.  648,  holding  equity  action  is 
proper  remedy  to  compel  specific  performance  of  contract  to  transfer  stock, 

27  L.  R.  A.  279,  BUDD  y.  UNITED  CARRIAGE  CO.  25  Or.  314,  35  Pac  660. 
Preanmptlon  of  neffllflrence  from  happening  of  event. 

Cited  in  footnotes  to  Shafer  v.  Lacock,  29  L.  R.  A.  254,  which  holds  negligence 
presumed  from  burning  of  house  through  fire  set  by  sparks  from  fire-pot  placed 
on  roof  by  workmen ;  Whalen  v.  Consolidated  Traction  Co.  41  L.  R.  A,  836,  which 
authorizes  presumption  of  carrier's  negligence,  where  passenger  injured  through 
defect  in  appliances,  or  preventable  act  or  omission  of  servant;  Springer  v.  Ford, 
52  L.  R.  A.  930,  which  sustains  presumption  of  negligence  from  ilijury  to  pas- 
senger by  imexplained  breaking  of  elevator  appliance. 
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27  L.  R.  A.  284,  MAULDIN  v.  GREENVILLE,  42  S.  C.  293,  46  Am.  St.  Rep.  723. 

20  S.  E.  842. 
Itfnnlclpal  licenses. 

Cited  in  Hill  v.  Abbeville,  69  S.  C.  403,  38  S.  E.  11,  upholding  validity  of  oc- 
cupation license  ordinance. 

Powers    of    ntnnicipallty. 

Cited  in  Crawfordsville  v.  Braden,  130  Ind.  150,  30  Am.  St.  Rep.  214,  28  X.  E. 
849,  upholding  power  of  municipality  to  furnish  electric  light  to  citizens  in  their 
private  houses;  Stehmeyer  v..  Charleston,  53  S.  C.  283,  31  S.  E.  322,  holding  city 
witliout  power  to  contract  for  waterworks  plant,  to  be  paid  for  by  assessments 
of  lot  owners  on  streets  in  which  pipes  are  laid. 

Mnniclpal  assessments. 

Cited  in  footnotes  to  Cincinnati  y.  Batsche,  27  L.  R.  A.  536,  which  holds  as- 
sesHment  on  foot  front  plan  valid  and  binding  only  as  to  such  lots  and  lands  as 
abut  on  the  improvement;  Reelfoot  Lake  Levee  District  v.  Dawson,  34  L.  R.  A. 
725,  which  holds  tax  on  land  alone,  in  levee  district,  void. 

Cited  in  notes  (28  L.  R.  A.  498)  on  charging  expense  of  grading  for  sidewalk 
on  abutting  owner;    (^8  L.  R.  A.  355)  on  who  is  liable  for  expense  of  drainage. 

Overruled  in  Maudlin  v.  Greenville,  53  S.  C.  287,  43  L.  R.  A.  102,  footnote  p. 
101,  69  Am.  St.  Rep.  855,  31  S.  E.  252,  denying  validity  of  assessment  of  abut- 
ting owners  for  sidewalks  and  drains. 

27  L.  R.  A.  290,  HENDERSON  v.  JA^fES,  52  Ohio  St.  242,  39  N.  E.  805. 
Nature  of  habeas  corpus  proceeding. 

Cited  in  State  ew  rel.  Roberts  v.  Superior  Court,  32  Wash.  146,  72  Pac.  1040. 
holding  that  appeal  from  judgment  in  habeas  corpus  proceeding  must  be  gov- 
erned by  law  relating  to  civil  proceedings. 

27  L.  R.  A.  294,  BALTEVIORE  BREWERIES  CO.  v.  RANSTEAD,  78  Md.  501, 

28  Atl.  273. 
Use  of  one's  o^m  property  to  in  Jury  of  anotlier. 

Cited  in  footnotes  to  Defiance  Water  Co.  v.  Olinger,  32  L.  R.  A.  736,  which 
holds  proprietor  liable  for  injury  to  guest  of  tenant  from  fall  of  standpipe: 
Skaggs  V.  Martinsville,  33  L.  R.  A.  781,  which  holds  valid,  ordinance  prohibiting 
flow  of  water  from  well  or  spring  on  street;  North  Point  Consol.  Irrigation  Co. 
V.  Utah  &  S.  L.  Canal  Co.  40  L.  R,  A.  851,  which  holds  right  to  irrigate  land 
subject  to  duty  to  take  care  not  to  injure  others  with  seepage  or  waste  water 
imfit  for  irrigation. 

27  L.  R.  A.  296,  EIGHMY  v.  UNION  P.  R.  CO.  93  Iowa,  538,  61  N.  W.  1056. 
IjtabtlltT  of  master  or  charitable  hospital   for  neKlisrence  of  phjvicians 
or   ser-vants. 

Cited  in  York  v.  Chicago,  M.  &  St.  P.  R.  Co.  98  Iowa,  553,  67  N.  W.  574,  deny- 
ing liability  of  railroad  company  to  employee  for  negligence  of  free  physician; 
Maine  v.  Chicago,  B.  &  Q.  R.  Co.  109  Iowa,  208,  70  N.  W.  630,  denying  liability 
of  railroad  company  for  malpractice  of  its  physician,  selected  with  due  care; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Sullivan,  141  Ind.  91,  27  L.  R.  A.  843,  foot- 
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note  p.  840,  50  Am.  St.  Rep.  313,  40  N.  £.  138,  holding  corpora- 
t^ion  gratuitously  furnishing  medical  services  to  employees  liable  only  for  care 
in  selecting  physician;  Powers  v.  Massachusetts  Homoeopathic  Hospital,  47  0.  C. 
A.  126,  109  Fed.  298,  denying  liability  of  charitable  hospital  to  pay  patient 
for  negligence  of  nurse;  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App. 
450,  74  S.  W.  456,  holding  railroad  company  not  liable  for  malpractice  of  physi- 
cian in  its  relief  department,  if  physicians  selected  with  due  care. 

Cited  in  footnotes  to  Hearns  v.  Waterbury  Hospital,  31  L.  R.  A.  224,  which 
denies  liability  of  charitable  hospital  for  wrongful  neglect  of  servants;  Hannon 
V.  Siegel-Cooper  Co.  52  L.  R,  A.  429,  which  holds  department  store  estopped  to 
deny  responsibility  for  malpractice  of  dentist  employed  therein. 

Cited  in  note  (28  L.  R.  A.  549)  on  duty  of  master  to  furnish  medical  aid  to 
servant. 

27  L.  R.  A.  298,  FORD  v.  CHICAGO  MILK  SHIPPERS'  ASSO.  155  111.  166,  39 

N.  E.  661. 
Liesitl  and  illesitl  combinatloiui  and  affreementa. 

Cited  in  National  Lead  Co.  v.  S.  E.  Grote  Paint  Store  Co.  80  Mo.  App.  270, 
holding  that  illegal  combination  cannot  be  operated  under  cloak  of  corporation 
purchasing  its  assets;  State  ew  rel.  Durner  v.  Huegin,  110  Wis.  253,  62  L.  R.  A. 
742,  85  N.  W.  1046,  holding  combination  of  three  publishers  of  newspapers  to 
compel  a  fourth  to  reduce  rates  of  advertising,  criminal  conspiracy;  United 
States  V.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A.  135,  29  C.  C.  A.  159,  54  U.  S. 
App.  723,  85  Fed.  289,  holding  combination  to  restrict  competition  and  control 
price  of  iron  pipe  in  certain  territory  illegal. 

Cited  in  footnotes  to  People  v.  Milk  Exchange,  27  L.  R.  A.  437,  which  holds 
incorporated  milk  exchange,  constituting  combination  to  fix  price  of  milk,  il- 
legal; National  Harrow  Co.  v.  Hench,  39  L.  R.  A.  299,  which  holds  agreement 
by  owner  of  patent  with  corporation  organized  by  rival  manufacturers,  to  sell 
no  harrow  for  less  than  schedule  price,  invalid;  People  ex  rel.  Mcllhany  v. 
Chicago  Live-Stock  Exchange,  39  L.  R.  A.  373,  which  holds  by-law  of  live-stock 
exchange,  limiting  number  of  solicitors  member  can  employ,  ground  for  for- 
feiting franchise;  Cummings  v.  Union  Blue  Stone  Co.  52  L!  R.  A.  262,  which 
holds  void,  agreement  by  persons  controlling  90  per  cent  of  sale  of  blue  stone, 
to  sell  through  common  agent  and  maintain  agreed  prices;  Com.  v.  Grinstead, 
56  L.  R.  A.  709,  which  holds  agreement  not  to  resell  goods  at  less  than  speci- 
fied price  not  within  statuto  for  suppression  of  conspiracies;  Brown  v.  Jacobs 
Pharmacy  Co.  57  L.  R  A.  548,  which  sustains  right  to  injunction  against  com- 
bination of  merchants  to  prevent  sales  to  other  dealer  unless  he  sells  at  fixed 
prices;  John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  62 
L.  R.  A.  632,  which  sustains  plan  by  which  manufacturers  of  proprietary  medi- 
cines shall  sell  at  fixed  prices,  with  rebate  only  to  concerns  which  can  be  relied 
on  to  maintain  selling  price  decided  upon. 

Cited  in  note  (64  L.  R.  A.  695,  720,  721)  on  illegal  trusts  and  modern  anti- 
trust laws. 


Collateral  attack  on  illegal  combination. 

Cited  in  Lafayette  Bridge  Co.  v.  Streator,  105  Fed.  731,  holding  defense  that 
plaintiff  is  illegal  trust  not  available  in  action  to  recover  contract  price  for 
h'lilding  bridge. 
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ConatitiitlOMalltjr  of  aMtl-trvat  Ittifr* 

Cited  in  Harding  v.  American  Glucose  Co.  182  III.  621,  64  L.  R.  A.  766,  74 
Am.  St.  Rep.  189,  55  N.  E.  577,  reaffirming  constitutionality  of  Illinois  anti- 
trust act  of  1891;  People  ex  rel.  Akin  v.  Butler  Street  Foundry  &  Iron  Co.  201 
111.  260,  66  N.  E.  349,  holding  amendment  to  Illinois  anti-trust  act,  requiring 
yearly  affidavit  of  officers  of  corporation  stating  whether  such  corporati<Hia  are 
connected  in  any  way  with  illegal  trusts,  constitutional. 

Impairment    of    contract. 

Cited  in  Diamond  Glue  Co.  v.  United  States  Glue  Co.  187  U.  S.  616,  47  L.  ed. 
333,  23  Sup.  Ct.  Rep.  206,  holding  contract  not  impaired  by  statute  imposing 
condition  upon  transaction  of  business  by  foreign  corporation  in  state  where 
statute  enacted  before,  although  taking  effect  after,  o(»itract  was  made. 

27  L.  R.  A.  303,  ROBINSON  v.  LEACH,  67  Vt.  128,  48  Am.  St.  Rep.  807,  31 
Atl.   32. 

27  L.  R.  A.  305,  MORRIS  v.  METALLINE  LAND  CO.  164  Pa.  326,  44  Am.  St 

Rep.  614,  30  Atl.  240. 
Forfeiture   of   stoclc. 

Followed  without  discussion  in  Morris  y.  Land  Co.  166  Pa.  352,  31  Atl.  114. 

Cited  in  Schwab  v.  Frisco  Min.  k  Mill.  Co.  21  UUh,  266,  60  Pac.  940,  hxAd- 
ing  stock  not  forfeited  by  failure  to  pay  assessment  levied  by  de  facto  directors. 

Cited  in  footnote  to  Aldine  Mfg.  Co.  v.  Phillips,  42  L.  R.  A.  531,  which  denies 
right  to  foreclose  in  equity,  corporate  lien  on  stock  for  stockholder's  debt. 

Cited  in  note  (47  L.  R.  A.  263)  on  effect  of  transfer  of  stock  on  liability  for 
unpaid  subscription. 

NeccMiltjr  of  notice  of  call  on  stock  ■nbscrlptlon. 

Cited  in  footnote  to  Germania  Iron  Min.  Co.  v.  King,  36  L.  R.  A.  51,  wfaidi 
holds  by-law  prescribing  notice  of  call  for  instalment  of  stock  subscription,  con- 
dition  precedent  to  call. 

Partnemlftip  associations. 

Cited  in  footnote  to  Edwards  v.  Warren  Linoline  &  Gasoline  Works,  38  L.  R. 
A.  791,  which  holds  partnership  association  organized  under  law^s  of  Pennsyl- 
vania regarded  in  Massachusetts  as  partnership  instead  of  corporation. 

27  L.  R.  A.  313,  MANDEL  v.  SWAN  LAND  &  CATTLE  CO.  154  HI.  177,  45 
Am.  St.  Rep.  124,  40  N.  E.  462. 

Followed  on  substantially  same  facts  in  Snydacher  v.  Swan  Land  k  Cattle  Co. 
154  111.  221,  40  N.  E.  466. 

Conflict  of  la^rs  as  to  foreiira  corporations. 

Cited  in  Nashua  Sav.  Bank  v.  Anglo-American  Land-Mortg.  &  Agency  Co.  48 
C.  C.  A.  18,  108  Fed.  767,  holding  assumpsit  proper  form  of  action  in  United 
States  to  enforce  liability  of  stockholder  for  call  on  stock  of  corporation  formed 
under  English  companies  act;  Ware  Cattle  Co.  v.  Anderson,  107  Iowa,  234,  77 
N.  W.  1026,  upholding  right  of  foreign  corporation,  without  permit  to  do  busi- 
ness in  state,  to  maintain  action  against  nonresident  on  contract  made  outside 
state;  Crofoot  v.  Thatcher,  19  Utah,  222,  75  Am.  St.  Rep.  725,  57  Pac  171,  hold- 
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mg   demand  note  for  unpaid  stock  subscription,  made  in  Nebraska,  to  be  in- 
terpreted according  to  laws  of  that  state. 

Cited  in  note  (34  L.  R.  A.  738)  on  right  to  enforce  stockholder's  liability  out- 
side of  state  of  incorporation. 

Proof   of  records. 

Cited  in  Chicago  v.  English,  80  111.  App.  166,  holding  certificate  of  comptrol- 
ler not  competent  evidence  of  indebtedness  of  city;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Bender,  60  111.  App.  265,  holding  uncertified  copies  of  ordinances  admis- 
sible, where  witness  testifies  he  had  compared  them  with  originals  and  that  they 
are  correct;  Cantwell  v.  Stockmen's  Bldg.  L.  &  Sav.  Union,  88  111.  App.  249, 
holding  copy  of  resolution  of  corporation  directors  admissible  where  proved  by 
credible  witness. 

'WlftAt   eonstltiitea   "dolns  bnslneMi''   in   state. 

Cited  in  Earle  v.  Chesapeake  &  O.  R.  Co.  127  Fed.  241,  holding  through  ship- 
ment by  foreign  carrier  and  maintenance  of  agency  in  state  for  solicitation  of 
through  freight 'not  transaction  of  business  within  state  so  as  to  authorize 
service  of  process. 

27  I/.  R.  A.  322,  PEABODY  v.  DEWEY,  153  111.  657,  39  N.  E.  977. 
Comtracta  for  payment  in  coin. 

Cited  in  note  (29  Ia  R.  A.  520)  on  special  contracts  and  obligations  to  make 
payment  in  gold  and  silver. 

27  li.  R.  A.  324,  HOLBROOK  f.  FORD,  153  111.  633,  46  Am.  St  Rep.  917,  39 

N.  E.  1091. 
Foreign  receivers  and  recelvemlilps. 

Cited  in  Com  Exch.  Bank  v.  Rockwell,  58  111.  App.  511,  and  Frowert  v.  Blank, 
205  Pa.  303,  54  Atl.  1900,  holding  claims  of  domestic  creditors  are  to  be  pre- 
ferred 6ver  claims  of  foreign  receivers  of  insolvent  corporations. 

Cited  in  footnotes  to  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denies 
receiver's  power  to  consent  to  decree  in  other  state  for  payment  of  assessments 
by  stockholders  to  creditors;  Ward  v.  Connecticut  Pipe  Mfg.  Co.  42  L.  R.  A. 
706,  which  requires  attachment  creditor  to  account  for  fair  value  of  goods  at 
time  of  attachment  before  sharing  in  benefit  of  receivership  in  other  state;  Lin- 
ville  V.  Hadden,  43  L.  R.  A.  222,  which  holds  nonresident  creditor  of  foreign 
corporation  in  hands  of  receiver  entitled  to  same  protection  as  resident  creditors 
against  receiver's  claim  to  property. 

Sitns  of  debt  or  property. 

Cited  in  Lancashire  Ins.  Co.  v.  Corbetts,  165  111.  596,  36  L.  R.  A.  642,  56 
Am.  St.  Rep.  275,  46  N.  E.  631,  holding  situs  of  debt  to  be  at  domicil  of  owner 
of  the  credit;  Upson  v.  Davis,  110  III.  App.  378,  holding  bonds  belonging  to  non- 
resident not  property  situated  in  Illinois,  within  statute  relating  to  probate  of 
wills. 

27  L.  R.  A.  330,  LANGHAMMER  v.  MUNTER,  80  Md.  518,  31  Atl.  300. 
Votinar    residence. 

Cited  in  Turner  v.  Crosby,  85  Md.  181,  36  Atl.  760,  holding  voting  residence 
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in  one  county  not  loet  by  absence  therefrom  for  business  for  considerable  periods 
of  time;  Black  v.  Pate,  136  Ala.  607,  34  So.  844,  holding  negroes,  not  shown 
to  have  resided  outside  of  state,  legal  voters  of  district  in  which  they  had  re- 
sided more  than  thirty  days  before  election. 

Cited  in  footnote  to  Jcmee  v.  Skinner,  40  L.  R.  A.  752,  which  denies  purser's 
power  by  living  on  boat,  to  change  voting  residence  to  other  district  of  same 
city. 

27  L.  R.  A.  332,  FIRST  NAT.  BANK  v.  BUCKHANNON  BANK,  80  Md.  475, 

31  Atl.  302. 
Nearltflrence  in  collection  of  clieclcs  and  dmfts. 

Cited  in  Gregg  v.  Beane,  69  Vt.  29,  37  Atl.  248,  holding  drawer  of  ehefSk  re- 
leased by  negligence  of  payee  in  forwarding  it  through  various  collecting  banks; 
Herider  v.  Phoenix  Loan  Asso.  82  Mo.  App.  434,  holding  bank  negligent  in  send- 
ing check  for  collection  in  indirect  course  to  bank. 

Cited  in  footnote  to  Bank  of  Gilby  v.  Farnsworth,  38  L.  R^  A.  843,  which 
holds  drawer  of  draft  lost  in  mails  during  transportation  from  payee  for  ocJ- 
lection  discharged  by  delay  in  discovering  loss. 

27  L.  R.  A.  335,  DECKER  v.  SCHULZE,  11  Wash.  47,  48  Am.  St.  Rep.  858,  39 

Pa.  261. 
Rescission   of  executed  nale  of  land. 

Cited  in  footnote  to  McGhee  v.  Bell,  59  L.  R.  A.  761,  which  sustains  equity 
jurisdiction  to  cancel  trust  deed  by  one  induced  by  fraud  to  take  deed  for  tract 
containing  only  three  fourths  of  quantity  represented. 

27  L.  R.  A.  340,  WOODWARD-HOLMES  CO.  v.  NUDD,  58  Minn.  236,  49  Am. 

St.  Rep.  503,  59  N.  W.   1010. 
Partnership   real   estate. 

Cited  in  Sternberg  v.  Larkin,  58  Kan.  206,  37  L.  R.  A.  197,  48  Pac.  861, 
holding  real  estate  used  for  partnership  purposes,  to  be  treated  as  personal  prop- 
erty upon  dissolution  of  partnership  by  death;  Coolidge  v.  Burke,  69  Ark.  243, 
62  S.  W.  683,  holding  deceased  partner's  interest  in  lands  taken  by  surviving 
partner  for  debts  goes  as  realty  to  heirs. 

Cited  in  footnote  to  Darrow  v.  Calkins,  48  L.  R.  A.  299,  which  holdis  intent  to 
change  grantor's  interest  from  land  to  surplus  shown  by  partner's  conveyance  of 
undivided  half  interest  in  lands  to  copartner  for  partnership  uses. 

Cited  in  notes  (27  L.  R.  A.  449)  as  to  when  real  estate  will  be  considered 
partnership  property;  (28  L.  R.  A.  86)  on  rights  of  partners  inter  se  in  partner- 
ship real  estate;  (28  L.  R.  A.  129)  on  position  of  surviving  partners  in  partner- 
ship real  estate;  (28  L.  R.  A.  173)  on  rights  and  position  of  creditors,  pur- 
chasers, and  other  third  parties  in  partnership  real  estate. 

27  L.  R.  A.  356,  Re  WEBB,  89  Wis.  354,  46  Am.  St  Rep.  846,  62  N.  W.  177. 
Criminal   sentences}    suspension. 

Cited  in  Miller  v.  Evans,  115  Iowa,  103,  56  L.  R.  A.  102,  footnote  p.  101,  91 
Am.  St.  Rep.  143,  88  N.  W.  198,  denying  defendant's  right  to  relief  for  failure 
to  execute  mittimus  until  lapse  of  time  of  imprisonment,  under  judgment  sen- 
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tencing  to  imprisonment  on  failure  to  pay  fine;  Neal  v.  State,  104  Ga.  512,  42 
L.  R,  A.  192,  footnote  p.  190,  69  Am.  St.  Rep.  176,  30  S.  E.  858,  holding  void, 
ntteinpt  to  suspend  execution  of  sentence  after  pronouncing  it. 

Cited  in  footnotes  to  State  v.  Crook,  29  L.  K  A.  260,  which  holds  power 
of  court  after  suspension  of  sentence  not  lost  by  committing  for  refusal  to  pay 
costs  as  ordered;  Weber  v.  State,  41  L.  R.  A.  472,  which  sustains  power  of  court 
to  suspend  sentence  and  set  aside  suspension  at  any  time  during  term;  People  ex 
rel.  Boenert  t.  Barrett,  63  L.  R.  A.  82,  which  denies  court's  power  indefinitely  to 
suspend  sentence  after  conviction;  Miller  v.  State,  40  L.  R.  A.  109,  which  up- 
holds statute  for  indeterminate  sentence  of  criminals. 

27  L.  R.  A.  367,  BALLIN  v.  MERCHANTS'  EXCH.  BANK,  89  Wis.  278,  46  Am. 
St.  Rep.  834,  61  N.  W.  1118. 

Appeal  from  order  settling  receiver's  accounts  in  Speiser  v.  Merchants'  Excli. 
Bank,  110  Wis.  510,  86  N.  W.  243. 
Insolvency  and  *'trn«t  fnnd"  doctrine. 

Cited  in  Ford  v.  Hill,  92  Wis.  193,  53  Am.  St.  Rep.  902,  66  N.  W.  115,  holding 
corporate  property  not  converted  into  trust  fund  by  mere  fact  of  insolvency; 
Gilman  v.  Gross,  97  Wis.  2^8,  72  N.  W.  886,  upholding  power  of  going  corpora- 
tion to  secure  debt  by  delivery  of  its  stock  as  collateral  security;  Barth  v.  Koet- 
ting*,  99  W^s.  247,  75  N.  W.  395,  holding  assets  of  insolvent  going  bank  not 
trust  fund  for  creditors;  Slack  v.  Northwestern  Nat.  Bank,  103  Wis.  63,  74  Am. 
St.  Rep.  841,  79  N.  W.  51,  upholding  right  of  creditors  to  proceed  against  insol- 
vent corporation  by  ordinary  process  of  law;  Goetz  v.  Knie,  103  Wis.  369,  79 
N.  W.  401,  upholding  power  of  corporation  to  make  voluntary  assignment  for 
benefit  of  creditors;  Cass  v.  Sutherland,  98  Wis.  553,  74  N.  W.  337,  upholding 
judgment  of  court  directing  sale  on  execution  of  land  in  hands  of  receiver; 
Boyd  y.  Mutual  Fire  Asso.  116  Wis.  173,  61  L.  R.  A.  926,  96  Am.  St.  Rep.  948, 
90  N.  W.  1086,  holding  on  rehearing  that  corporation  officers  and  directors  not 
trustees  of  express  vrust  so  as  to  prevent  them  from  taking  benefit  of  statute 
of  limitations,  where  liable  for  misfeasance  or  malfeasance  in  office. 

—  Preferences   to  offlcem  or  directors. 

Cited  in  Hinz  v.  Van  Dusen,  95  Wis.  508,  70  N.  W.  657,  holding  knowledge  of 
insolvency  and  impending  suspension  necessary  to  be  shown  to  impeach  pref- 
erence of  directors;  South  Bend  Chilled  Plow  Co.  v.  George  C.  Cribb  Co.  97  Wis. 
236,  72  N.  W.  749,  upholding  power  of  going  corporation  to  prefer  directors 
as  creditors;  Rowe  v.  Leuthold,  101  Wis.  246,  77  N.  W.  153,  denying  power  of 
insolvent  corporation  to  prefer  officers  and  directors  over  general  creditors; 
Corey  v.  Wadsworth,  118  Ala.  634,  44  L.  R.  A.  782,  25  So.  503  (dissenting  opin- 
ion),  majority   upholding  power  of  corporation   to   prefer   directors  over  other 

creditors. 

Cited  in  footnotes  to  Illinois  Steel  Co.  v.  O'Donnell,  31  L.  R.  A.  265,  which 
holds  valid,  securities  given  to  directors  by  insolvent  going  concern  for  money 
loaned  at  the  time;  Adams  &  Westlake  Co.  v.  Deyette,  31  L.  R.  A.  497,  which 
denies  right  to  prefer  debt  for  money  borrowed  by  corporation  to  purchase  its 
own  stock. 

Plendinir* 

Cited  in  Kollock  v.  Scribner,  98  Wis.  118,  73  N.  W.  776,  holding  facts  en- 
titling defendant  to  relief  against  codefendant  should  be  set  up   in  answer. 
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27  L.  R.  A.  362,  SEAMANS  v.  KNAPP,  S.  &  CO.  CO.  89  Wis.  171,  61  N.  W.  757. 
Contracts  of  inauntnce. 

Cited  in  Commonwealth  Mut.  F.  Ins.  Co.  v.  William  Knabe  &  Co.  Mfg.  Ca 
171  Mass.  270,  50  N.  E.  516,  holding  policy  issued  on  property  in  Maryland 
through  insurance  brokers,  applying  at  request  of  insured  to  Massachusetts  in- 
surer, Massachusetts  contract;  St.  Clara  Female  Academy  v.  Northwestern  Nat- 
Ins.  Co.  101  Wis.  466,  77  N-  W.  893,  holding  ordinary  insurance  contract  to  be 
mere  contract  of  indemnity. 

Cited  in  footnotes  to  Seamans  v.  Temple  Co.  28  L.  R.  A.  430,  whi(^  holds 
that  insurance  contract  through  mails  by  corporation  not  authorized  to  do  busi- 
ness does  not  support  action  against  insured  for  assessment;  Union  Cent.  L. 
Ins.  Co.  V.  Pollard,  36  L.  R.  A.  271,  which  holds  that  express  provision  in  in- 
surance contract  that  it  shall  be  construed  to  have  been  made  in  certain  state 
makes  it  subject  to  laws  of  that  state. 

Cited  in  note  (63  L.  R.  A.  835,  852)  on  conflict  of  laws  as  to  contracts  of  in- 
surance. 

Distinguished  i^  Rose  v.  Kimberby  &  C.  Co.  89  Wis.  549,  27  L.  R.  A.  557,  46 
Am.  St.  Rep.  855,  62  N.  W.  526,  holding  contract  for  insurance  made  outside 
on  property  within  state,  violation  of  statute  forbidding  company  to  take  risks 
directly  or  indirectly  in  state. 

Residence   of   corporation. 

Cited  in  Combes  v.  Keyes,  89  Wis.  308,  27  L.  R,  A.  373,  46  Am.  St.  Rep.  839,  62 
N.  W.  89,  holding  that  corporation  must  dwell  in  state  of  its  creation. 

Broker  mm  aipeiit  of  Insurer. 

Cited  in  footnote  to  United  Firemen's  Ins.  Co.  v.  Thomas,  47  L.  R.  A.  450. 
which  holds  insurance  broker  authorized  to  procure  certain  amount  of  insurance 
in  companies  to  be  chosen  by  him  not  insurer's  agent. 

27  L.  R.  A.  3C5,  BLOCK  v.  MILWAUKEE  STREET  R.  CO.  89  Wis,  371,  46  Am. 

St.  Rep.  849,  61  N.  W.  1101. 
Expert  testimony. 

Cited  in  Viellesse  v.  Green  Bay,  110  Wis.  163,  85  N.  W.  665,  holding  admis- 
sion of  expert  testimony  as  to  probability  of  plaintifiTs  injuries  being  caused  by 
stepping  into  hole  not  reversible  error;  Louisville  &  N.  R.  Co.  v.  Banks,  132  Ala. 
488,  31  So.  573,  holding  answer  to  hypothetical  question  based  upon  relevant 
facts  established  by  evidence,  properly  admitted. 

^  As  to  probable  duration  or  conseanencea  of  Injury. 

Cited  in  Viellesse  v.  Green  Bay,  110  Wis.  163,  85  N.  W.  665,  upholding  admis- 
sion of  expert  testimony  as  to  probability  of  permanency  of  plaintiff's  injury; 
Nichols  V.  Brabazon,  94  Wis.  551,  69  N.  W.  342,  upholding  admission  of  physi- 
cian's testimony  as  to  probability  of  plaintiff's  recovery  from  injury;  Collins 
V.  Janesville,  99  Wis.  465,  75  N.  W.  88,  holding  testimony  that  plaintiff  was 
"quite  likely"  to  be  bothered  by  injury  for  several  years,  and  "might  be'*  always, 
improper;  Western  U.  Teleg.  Co.  v.  Church  (Neb.)  57  L.  R.  A.  908,  90  N.  W. 
878,  holding  physician's  testimony  as  to  probable  duration  of  confinement  had 
he  reached  mother  at  certain  time,  admissible;  Pittsburgh,  Ft.  W.  &  C.  R.  COw 
v.  Moore,  110  111.  App.  310,  holding  evidence  as  to  probability  of  injury  produc- 
ing epilepsy  incompetent  upon  question  of  damages. 
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Proaclnuite  caiiBe  of  injury. 

Cited  in  Davis  v.  Chicago,  M.  &  St.  P.  R.  Co.  93  Wis.  483,  33  L.  R.  A.  658, 
57  Am.  St.  Rep.  935,  67  N.  W.  16,  holding  special  verdict  that  ties  were  not 
in  good  condition  insufficient  to  show  such  condition  to  be  proximate  cause  of 
injury  caused  by  derailment  of  train;  Schiffler  v.  Chicago  &  N.  R.  Co.  96  Wis. 
147,  65  Am.  St.  Rep.  35,  71  N.  W.  97,  holding  failure  to  stop  train  not  proxi- 
mate cause  of  injuries  received  by  jumping  therefrom;  Andrews  v.  Chicago,  M. 
&  St.  P.  R.  Co.  96  Wis.  356,  71  N.  W.  372,  holding  negligence  not  proximate 
(sause  of  injury,  unless  such  injury  could  have  been  reasonably  expected  to  re- 
sult from  the  negligence;  Deisenrieter  v.  Kraus-Merkel  Malting  Co.  97  Wis.  286, 
72  N.  W.  735,  holding  instruction  that  proximate  cause  is  the  direct  and  effi- 
cient cause  producing  the  result,  erroneous;  O'Connor  v.  Chicago  &  N.  W.  R. 
Co.  92  Wis.  615,  66  N.  W.  795,  holding  complaint  not  amendable  to  include 
injury  from  fire  a  mile  distant  from  that  specified  in  original  complaint,  unless 
defendant's  negligence  proximate  cause  of  resulting  injury;  Huber  v.  La  Crosse 
City  R.  Co.  92  Wis.  646,  31  L.  R.  A.  587,  53  Am.  St.  Rep.  940,  66  N.  W.  708, 
holding  negligent  charging  of  span  wire  attached  to  iron  pole  not  proximate 
cause  of  injury  to  lineman  climbing  wooden  pole  near  by  and  coming  in  contact 
with  wire  and  iron  pole;  New  Orleans  &  N.  £.  R.  Co.  v.  McEwen,  49  La.  Ann. 
1197,  38  L.  R.  A.  140,  22  So.  675,  holding  floating  logs  driven  in  storm  against 
revetment  not  proximate  cause  of  injury  thereto;  Missouri  P.  R.  Co.  v.  Colum- 
bia, 65  Kan.  399,  58  L.  R.  A.  403,  footnote  p.  399,  69  Pac.  338,  holding  placing 
on  platform,  of  heavy  doors  which  were  blown  on  track  by  severe  gale  not  proxi- 
mate cause  of  resulting  derailment  of  engine;  Saxton  v.  Missouri  P.  R.  Co.  98 
Mo.  App.  501,  72  S.  W.  717,  holding  failure  to  hold  train  at  station  not  proxi- 
mate cause  of  injury  resulting  from  passenger'9  attempt  to  step  off  while  it 
was  in  motion. 

DAmaves    for    permanent    Injnry. 

Cited  in  McBride  v.  St.  Paul  City  R.  Co.  72  Minn.  293,  75  N.  W.  231 ;  Boelter 
T.  Ross  Lumber  Co.  103  Wis.  330,  79  N.  W.  243;  Chicago  A  N.  W.  R.  Co.  v. 
DeClow,  61  C.  C.  A.  35,  124  Fed.  143, — holding  that  continued  or  permanent 
disability  must  be  reasonably  certain  to  result  from  injury  to  authorize  assess- 
ment of  damages  therefor;  Raymond  v.  Keseberg,  91  Wis.  195,  64  N.  W.  861, 
holding  erroneous,  instruction  that  plaintiff  entitled  to  recover  for  suffering  he 
"may  have  to  endure;"  Smith  v.  Milwaukee  Builders'  A,  T.  Exchange,  91  WMs. 
368,  30  L.  R.  A.  507,  51  Am.  St.  Rep.  912,  64  N.  W.  1041,  holding  erroneous, 
instruction  that  plaintiff  is  entitled  to  recover  for  suffering  she  may  be  "likely 
to,"  or  there  is  "reasonable  probability"  she  will,  endure;  Groundwater  v.  Wash- 
ington, 92  Wis.  61,  65  N.  W^.  871,  holding  instruction  that  for  permanent  in- 
juries plaintiff  could  recover  what  it  was  reasonably  to  be  expected  he  could 
earn,  erroneous;  Bailey  v.  Centerville,  108  Iowa,  27,  78  N.  W.  831,  holding  in- 
struction that  jury  ascertain  whether  injury  would  "probably"  continue  not  er- 
roneous when  charge  other>vise  covered  ground  as  to  reasonable  certainty  of 
permanent  injury;  Illinois  C.  R.  Co.  v.  Davidson,  22  C.  C.  A.  313,  46  U.  S.  App. 
300,  76  Fed.  524,  holding  use  of  words  "may"  or  "likely  to,"  in  regard  to  future 
suffering,  when  jury  not  misled  as  to  reasonable  certainty  of  permanent  injury, 
not  reversible  error. 

Care  required  in  nse  of  eleetrlcltjr. 

Cited  in  Denver  Consol.  Electric  Co.  v.  Simpson,  21  Colo.  377,  31  L.  R.  A.  570, 
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41  Pac.  409,  holding  instruction  that  electric  company  was  bound  to  use  high- 
est care  and  diligence  to  prevent  accidents  not  prejudicial  error;  City  Electric 
Street  R.  Co.  v.  Conery,  61  Ark.  386,  54  Am.  St.  Rep.  262,  33  S.  W.  426,  holding 
street  railway  company  bound  to  use  reasonable  care  to  prevwit  injury  by  es- 
cape of  electricity  from  its  wires. 

Cited  in  note  (31  Lb  R.  A.  584)  on  liability  for  injuries  by  electric  wires  in 
highways. 

27  L.  R.  A.  369,  COMBES  v.  MILWAUKEE  &  M.  R.  Co.  89  Wis.  297,  46  Am. 
St.  Rep.  839,  62  N.  W.  89. 

Dlawoliitlon   or  lianidation   of  corporations. 

Cited  in  Atty.  Gen.  v.  Superior  &  Ct.  C.  R.  Co.  93  Wis.  610,  67  N.  W.  1138, 
holding  that  suspension  of  its  lawful  and  ordinary  business  for  one  year  does 
not  itself  dissolve  corporation;  Stolze  v.  Manitowoc  Terminal  Co.  100  Wis.  212. 
76  N.  W.  987,  holding  that  insolvency  and  receivership  do  not  of  themselves 
operate  as  dissolution  of  corporation;  Fitts  v.  National  Life  Asso.  130  Ala.  415, 
30  So.  374,  holding  that  corporation  legally  dissolved  cannot  be  sued;  Frank- 
fort V.  Deposit  Bank,  120  Fed.  167,  holding  bill  of  review  to  set  aside  decree 
in   favor  of  corporation  not  maintainable  after  dissoluticm  of  corporation. 

Cited  in  footnotes  to  Marion  Phosphate  Co.  v.  Perry,  33  L.  R.  A.  252,  which 
holds  judgment  against  corporation  after  dissolution  invalid;  Schayne  v.  Even- 
ing Post  Pub.  Co.  55  L.  R.  A.  777,  which  holds  libel  suit  against  dissolved  cor- 
poration properly  revived  against  trustees. 

Distinguished  in  Pritchard  v.  Barnes,  101  Wis.  90,  76  N.  W.  1106,  holding 
national  bank,  after  volimtary*  liquidation,  still  capable  of  suing  and  being  sued. 

Transfer  or  anrrender  of  corporate  riffhta  or  franchisea. 

Cited  in  State  ex  rel.  Rose  v.  Superior  Court,  106  Wis.  672,  48  L.  R,  A.  827, 
SI  N.  W.  1046,  holding  that  corporate  rights  and  franchises  can  only  be  sold, 
assigned,  and  transferred  when  and  as  authorized  by  statute. 

Distinguished  in  Wright  v.  Milwaukee  Electric  R.  &  Light  Co.  95  Wis.  38, 
36  L.  R.  A.  60,  60  Am.  St.  Rep.  74,  69  N.  W.  791,  holding  street  railway  fran- 
chise not  presiuned  surrendered  by  nonuser  on  two  blocks  for  four  years  and 
eight  months. 

27  L.  R.  A.  374,  SWEETSER  v.  MATSON,  153  111.  668,  46  Am.  St.  Rep.  911, 
30  N.  E.  1086. 

Loss  of  lien  of  execvtlon* 

Cited  in  Western  Union  Cold  Storage  Co.  v.  Rose,  60  111.  App.  456,  holding 
lien  of  execution  lost  as  to  junior  liens,  where  creditor  relieves  officer  of  duty 
of  making  levy;  McHale  v.  Westover,  101  111.  App.  278,  holding  preference  given 
to  lien  of  subsequent  chattel  mortgage  by  creditor's  consent  to  postponement 
of  execution  sale. 

Jndffment    on   ■tlpvlated   facts. 

Cited  in  People  use  of  Sterling  v.  HufTman,  182  111.  410,  65  N.  £.  981,  holding 
finding  and  judgment  of  appellate  court  on  stipulated  facts  not  binding  on  su- 
preme court. 
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27    L.  R.  A.  383,  HOMESTEAD  STREET  R.  CJO.  v.  PITTSBURG  &  H.  ELEC- 
TRIC STREET  R.  CO.   166  Pa.   162,  30  Atl.  950,  965. 
Rxill-vrajr   fniMelftl«e«   and    rlffhts   theremtder. 

Followed  without  special  discussion  in  Long  v.  Homestead  Street  R.  Co.  166 
Pa.    176,  30  Atl.  966. 

Cited  in  Philadelphia  &  M.  R.  Co.'s  Petition,  187  Pa.  129,  42  W.  N.  C.  422, 
40   Atl.  967,  holding  new  company  without  right  to  -construct  railway  on  road- 
bed  covered  by  franchise  of  turnpike  company;   Coatesville  &  D.  Street  R.  Co. 
V.   Uwchlan  Street  R.  Co.  18  Pa.  Super.  Ct.  525,  holding  railway,  in  failing  to 
get  consent  of  municipality  to  use  of  streets,  powerless  to  enjoin  another  rail- 
ivay,    chartered  later,   from  building  in   same  streets;    West  Chester  R.   Co.   v. 
Rock  Glen  Street  R.  Co.  4  Dauphin  Co.  Rep.  207,  25  Pa.  Co.  Ct.  560,  refusing 
charter  to  proposed  corporation  desiring   to    lay    track    in    streets    included    in 
filed  extensions  of  routes  of  existing  corporation;  Babcock  v.  Scranton  Traction 
Co.    1   Lack.  Legal  News,  228,  holding  that  under  act  of  1889  but  one  railway 
franchise  can  be  granted  for  any  street;  Com.  ew  rel.  Elkin  v.  Sycamore  Street 
R.  Co.  30  Pittab.  L.  J.  N.  S.  337,  3  Dauphin  Co.  Rep.  104,  denying  right  of  trac- 
tion  company  under  act  of  1889  to  exclusive  use  of  bridge  over  river;   Africa 
V.  Knoxville,  70  Fed.  733,  denying  right  of  municipality  to  revoke  franchise  of 
railway  company  after  giving  consent  to  use  of  streets;   Com.  ex  rel.  Elkin  v. 
Uwehlaa  Street  R,  Co.  203  Pa.  613,  53  Atl.  513,  Affirming  8  Northampton  Co. 
Kep.  223,  denying  right  of  company  to  franchise  for  streets  included  in  resolu- 
tion of  extension  previously  filed  by  another  company;   Coatesville  &  D.  Street 
R.   Co.  V.  Weat  Chester  R.  Co.  206  Pa.  45,  55  Atl.  844,  denying  right  of  old 
company  to  extend  lines  over  streets  included  in  charter  of  new  company  dur- 
ing  two-year   period  allowed   for  confltruction ;    VanVoorhis   v.   Pittsburg  &   C. 
Street  R.  Co.  34  Pittsb.  L.  J.  N.  S.  153,  holding  that  municipality  cannot  grant 
franchise  to   railroad  company  to  lay  tracks  in  streets  not  included   in   com- 
pany's charter;  Butler  Railway  Cos.  28  Pa.  Co.  Ct.  136,  holding  that  extension 
of  route  of  railroad  company  pending  decision  of  governor  upon  previous  char- 
ter application  for  franchise  covering  same  route  will  defeat  right  to  charter; 
Allen  V.  Clausen,  114  Wis.  253,  90  N.  W.  181,  holding  authorization  of  munici- 
pality to  grant  railway  franchises  only  to  corporations  excludes  power  to  con- 
fer one  on  individuals. 

Cited  in  footnote  to  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  35  L.  R.  A. 
859,  which  holds  power  to  grant  exclusive  privilege  for  street  railways  not  con- 
ferred on  city  by  statute. 

Distinguished  in  Pennsylvania  R.  Co.  v.  Greensburg  &  N.  Electric  Street  R. 
Co.   176  Pa.  576,  36  L.  R.  A.  846,  upholding  right  of  passenger  railway,  under 
statute,  to  build  through  streets  of  boroughs  and  townships  and  over  private 
property. 
"Who  may  qvestioin  vltra  -vires  acts. 

Cited  in  Seattle  Gas  &  Electric  Co.  v.  Citizens'  Light  &  P.  Co.  123  Fed.  596, 
upholding  right  of  private  individual  to  invoke  want  of  charter  power  against 
acts  of  corporation  which  would  do  him  irreparable  injury. 

Estoppel  to  deny  constltuttonallty  of  act. 

Cited  in  Philadelphia,  M.  &  S.  Street  R.  Co.'s  Petition,  203  Pa.  368,  53  Atl. 
191,  holding  that  street  railroad  company  may  assail  constitutionality  of  sec- 
tion of  act  under  which  it  was  incorporated. 
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27  L.  R.  A.  388,  COM.  y.  HARMEL,  166  Pa.  89,  5  Inters.  Com.  Rep.  89,  30  Atl 
1036. 

Police  ponrer  "vrltli  reference  to  commerce. 

Cited  in  footnote  to  Biirrows  v.  Delta  Transp.  Co.  29  L.  R.  A.  468,  which  sa«>- 
tains  validity  of  state  statute  requiring  fire  screens  on  vessels  burning  wood. 

—  Reirvlation  of  hanrldiiSy  peddltns,  and  other  occnpntlomi. 

Cited  in  Com.  v.  Percival,  11  Pa.  Super.  Ct.  613,  and  Com.  v.  Dunham,  191 
Pa.  75,  44  W.  N.  C.  102,  43  Atl.  84,  Affirming  4  Pa.  Super.  Ct.  76,  upholding 
constitutionality  of  acts  requiring  license  for  hawking  and  peddling;  Corn*  t. 
Swift  &  Co.  19  Pa.  Co.  Ct.  574,  6  Pa.  Dist.  R.  665,  holding  foreign  corporation 
with  place  of  business  in  sister  state  liable  to  pay  mercantile  tax  required  for 
sale  of  meal  and  lard;  Bumell  v.  Clark,  20  Pa.  Co.  Ct.  102,  holding  act  of  1859, 
imposing  penalties  for  selling  goods  at  auction,  unc6nstitutional ;  Com.  v.  De- 
inno,  20  Pa.  Co.  Ct.  372,  upholding  constitutionality  of  act  forbidding  hawking 
and  peddling,  except  by  persons  selling  goods  of  their  own  manufacture;  South 
Bethlehem  v.  Hackett,  C.  &.  Co.  12  Lane.  L.  Rev.  200,  holding  ordinance  prohib- 
iting transient  unlicensed  mercantile  business  unconstitutional;  Brownback  t. 
North  Wales  (Pa.)  49  L.  R.  A.  446,  45  Atl.  660,  Affirming  10  Pa.  Super.  Ct 
229,  44  W.  N.  C.  2^59,  Which  Reversed  7  Pa.  Dist.  R.  326,  14  Montg.  Co.  L.  Rep. 
81,  16  Lane  L.  Rev.  161,  holding  valid  as  to  residents,  ordinance  requiring 
license  for  sale  of  goods  on  street,  or  by  soliciting  orders  from  house  to  house. 

Cited  in  footnotes  to  South  Bend  v.  Martin,  29  L.  R.  A.  531,  which  holds 
ordinance  imposing  license  on  peddlers  not  interference  with  commerce  as  to 
peddling  of  chairs  imported  before  employment  begun;  Singer  Mfg.  Oo.  v.  Wright, 
35  L.  R.  A.  497,  which  sustains  state  statute  requiring  every  company  selling 
sewing  machines  in  state  to  pay  license  tax;  State  v.  Coop,  41  L.  R.  A.  501. 
which  holds  purchase  of  frame  for  portrait  in  accordance  with  option  included 
in  order  for  making  portrait  in  other  state  not  within  statute  against  peddling; 
Re  Wilson,  48  L.  R.  A.  417,  which  holds  void  as  applied  to  sale  of  orginal  pack- 
ages, territorial  statute  requiring  license  for  sale  of  coal  oil. 

Sales  of  personal  property. 

Cited  in  Goss  Printing  Press  Co.  v.  Jordan,  171  Pa.  478,  44  W.  N.  C.  177,  32 
Atl.  1031,  holding  that  executory  contract  of  sale  may  be  changed  into  bailment, 
so  as  to  prevent  seizure  of  property  under  execution  by  vendee's  creditors. 

27  L.  R.  A.  390,  STURGIS  v.  KOUNTZ,  165  Pa.  358,  30  Atl.  976. 
Proximate  canse  of  Injnrjr. 

Cited  in  Webster  v.  Monongahela  River  Consol.  Coal  &.  Coke  Co.  201  Pa.  284, 
50  Atl.  964,  holding  broken  timber,  knocking  servant  under  car  wheels,  proximate 
cause  of  resulting  injury;  Hoehle  v.  Allegheny  Heating  Co.  5  Pa.  Super.  Ct.  29.28 
Pittsb.  L.  J.  N.  S.  68,  40  W.  N.  C.  557,  holding  question  whether  shutting  off  of 
natural  gas  proximate  cause  of  death  from  pneumonia,  one  for  jury;  Willis  v. 
Providence  Telegram  Pub.  Co.  20  R.  I.  287,  38  Atl.  947,  holding  collision  fright- 
ening plaintiff's  horse,  proximate  cause  of  injury  caused  by  throwing  plaintiff 
against  shafts  of  wagon  while  trying  to  hold  horse;  Maryland  Clay  Co.  v.  Good- 
now,  95  Md.  353,  51  Atl.  292  (dissenting  opinion  by  Pearce,  J.),  who  holds  lack 
of  proper  bumper,  allowing  standing  cars  to  be  pushed  over  trestle  by  collision 
with  runaway  cars,  proximate  cause  of  resulting  injury  to  servant. 
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Cited  in  footnote  to  Wood  y.  Pennsylvania  R.  Co.  35  L.  R.  A.  109|  which  holds ' 
failure  to  give  warning  of  approach  of  train  net  proximate  cause  of  injury  to  <Mie 
struck  by  body  of  another  person  hit  by  train. 

27  L.  R.  A.  392,  STATE  ex  rel  INDEPENDENT  DIST.  TELBG.  CO.  v.  SECOND 

JUDICIAL  DIST.  COURT,  16  Mont.  324,  48  Am.  St.  Rep.  682,  39  Pac.  316. 
Rlflrlit  to  appointment  of  recei-ver. 

Cited  in  State  ew  rel.  Boston  i,  M.  Consol.  Copper  i,  S.  Min.  Co.  v.  Second  Ju- 
dicial Dist.  Court,  22  Mont.  239,  56  Pac.  219,  and  State  ex  rel,  Boston  &  M. 
Oonaol.  Copper  &  S.  Min.  Co.  v.  Second  Judicial  Dist.  Court,  22  Mont.  382,  56 
Pac.  687,  upholding  right  of  shareholder  of  corporation  to  appointment  of  re- 
ceiver pending  charges  of  fraud  against  trustees;  Vila  v.  Grand  Island  E.  L.  I.  & 
C  S.  Co.  (Neb.)  63  L.  R.  A.  802,  97  N.  W.  613,  holding  equity  oourU  without 
jurisdiction,  in  absence  of  statute,  to  appoint  receiver  of  corporation  on  applica- 
tion of  private  parties. 

Cited  in  footnotes  to  State  ex  rel.  St.  Louis,  K.  &  S.  R.  Co.  v.  Wear,  33  L.  R.  A. 
341,  which  denies  right  to  have  temporary  receiver  appointed,  without  affording 
hearing  to  party  affected;  Sternberg  v.  Wolff,  39  L.  R.  A.  762,  which  authorizes 
appointment  of  receiver  of  trading  corporation  in  case  of  deadlock  from  dissen- 
sions of  stockholders. 


27  L..  R.  A.  398,  WHITE  v.  PROVIDENCE  SAV.  LIFE  ASSUR.  SOC.  163  Maaa, 

108,  39  N.  E.  771. 
IVarrAntles   or   representations    by    insared. 

Cited  in  Levie  v.  Metropolitan  L.  Ins.  Co.  163  Mass.  118,  39  N.  E.  792,  holding 
questions  of  truth  or  falsity  of  statement  in  application,  and  of  intent  to  deceive, 
for  jury;  Hogan  v.  Metropolitan  L.  Ins.  Co.  164  Mass.  449,  41  N.  E.  663,  holding 
evidence  admissible  to  show  statement  in  application  was  true,  although  proof  of 
death  signed  by  plaintiff  tended  to  show  it  was  untrue;  Stocker  v.  Boston  Mut. 
Life  Asso.  170  Mass.  225,  49  N.  E.  116,  holding  provisions  of  Mass.  Stat.  1887, 
ehap.  214,  S  21,  applicable  to  assessment  insurance  companies;  Dolan  v.  Mutual 
Reserve  Fund  Life  Asso.  173  Mass.  198,  53  N.  E.  398,  holding  term  "misrepre- 
sentation" includes  representations  made  in  such  form  as  to  constitute  war- 
ranties; Fidelity  Mut.  Life  Asso.  v.  McDaniel,  25  Ind.  App.  621,  57  N.  E.  645, 
holding  untrue  statement  in  application  that  applicant  had  not  been  attended  or 
treated  by  a  physician,  material;  Union  Cent:  L.  Ins.  Co.  v.  Pollard,  94  Va,  153, 
36  L.  R.  A.  273,  64  Am.  St.  Rep.  715,  26  S.  E.  421,  holding  statutory  rule  for 
regulation  of  contracts  of  insurance,  part  of  contract;  Fidelity  Mut.  Life  Asso.  v. 
I^Iiller,  34  C.  C.  A.  219,  63  U.  S.  App.  717,  92  Fed.  71,  holding  insurer  and  in- 
sured cannot  contract  as  to  what  statements  are  material  to  defeat  statute; 
:Nugent  V.  Greenfield  Life  Asso.  172  Mass.  280,  52  N.  E.  440,  holding  defense  of 
false  statements  in  application  properly  refused,  where  copy  of  application  an- 
nexed to  policy  was  inaccurate;  Dwj^er  v.  Mutual  L.  Ins.  Co.  72  N.  H.  574,  58 
Atl.  502,  holding  life  policy  avoided  by  falsity  of  statement  warranted  to  be  true, 
and  which  parties  agreed  should  constitute  material  part  of  contract ;  Continental 
Fire  Ins.  Co.  v.  Whitaker  (Tenn.)  64  L.  R.  A.  454,  79  S.  W.  119,  holding  statute 
providing  that  policies  shall  not  be  avoided  for  falsity  of  representations  or  war- 
ranties not  made  with  intent  to  deceive,  justifiable  exercise  of  police  power. 

Cited  in  footnotes  to  Mututal  L.  Ins.  Co.  v.  Simpson,  28  L.  R.  A.  765,  which 
L.  R.  A.  Au.— Vol.  III.— 62. 
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*  holds  frequent  sick  headaches  for  several  months,  though  temporary  and  without- 
effect  on  general  health,  sufficient  to  constitute  a  breach  of  warranty  against  se 
vere,  protracted,  or  frequent  headache ;  Barnes  v.  Fidelity  Mut.  Life  Asso.  45  L.R.  A. 
264,  which  holds  person  in  bed  with  cold  may  be  "in  good  health"  within  meaning 
of  policy,  though  pneumonia,  terminating  fatally,  sots  in  soon  after:  Globe  Mut. 
L.  Ins.  Asso.  V.  Wagner,  52  L.  R,  A.  649,  which  holds  policy  not  avoided  by  false 
statement  that  none  of  applicant's  brothers  dead,  unless  known  to  be  false;  Black 
V.  Travelers'  Ins.  Co.  61  L.  R.  A.  500,  which  holds  injury  not  bodily  infirmity,  as 
matter  of  law,  unless  physical  health  of  insured  affected. 

27  L.  R,  A.  401,  GATE  CITY  BLDG.  t  L.  ASSO.  v.  NATIONAL  BANK  OF  COM- 
MERCE, 126  Mo.  82,  47  Am.  St.  Rep.  633,  28  S.  W.  633. 
Who  are   piirclfta«era  for  -valve. 

Cited  in  Dymock  v.  Midland  Nat.  Bank,  67  Mo.  App.  103,  holding  bajik  receiv- 
ing draft  attached  to  bill  of  lading  for  collection,  proceeds  to  be  applied  to  de- 
positor's indebtedness,  purchaser  for  value;  American  Valley  Co.  v.  Wyman.  92 
Mo.  App.  299,  holding  note  broker  receiving  notes  for  sale  not  bona  fide  pur- 
chaser of  same  for  value,  so  as  to  defeat  equities  of  third  parties. 

W^ho  may  Indorse  commereial  paper. 

Cited  in  footnotes  to  Auten  v.  Manistee  Nat.  Bank,  47  L.  R.  A.  329,  which 
holds  bank  cashier  authorized  to  indorse  paper  for  bank ;  Fay  v.  Slaughter,  56  L. 
R.  A.  564,  which  denies  authority  of  agent  empowered  to  indorse  principal's 
checks  for  deposit,  to  ratify  deposit  of  checks  received  for  securities  on  which 
agent  has  forged  transfers;  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank, 
59  L.  R.  A.  657,  which  denies  implied  authority  of  superintendent  and  manager 
of  mill  to  indorse  paper  given  in  payment  of  mill  accountjs. 

Poller  of  bulldlnir  aasoelatlon  to  l««iie  nearotlable  paper. 

Cited  in  note  (43  L.  R.  A.  420)  on  power  of  building  association  to  issue  ne- 
gotiable paper. 

Cbeclc  oa   aaalflrnntftent. 

Cited  in  Young  v.  Bank  of  Princeton,  97  Mo.  App.  584,  71  S.  W.  713,  holding 
that  depositor's  check  on  hand,  credited  to  payee  by  bank,  operated  as  assignment. 

27  L.  R.  A.  409,  McMULLAN  v.  DICKINSON  CO.  60  Minn.  156,  51  Am.  St.  Rep- 
511,  62  N.  W.  120. 
Report  of  second  appeal  in  63  Minn.  406,  65  N.  W.  661. 
DamaflT^*   'or  breacb   of  eontract   of  employment. 

Cited  in  Smith  v.  St.  Paul  &  D.  R.  Co.  60  Minn.  335,  62  N.  W.  39S,  holding 
damages  not  recoverable  beyond  date  of  trial  in  action  for  wrongful  discharge  of 
servant;  Menges  v.  Milton  Piano  Co.  96  Mo.  App.  617,  70  S.  W.  728,  upholding 
right  of  plaintiff  to  successive  actions  for  separate  breaches  of  contrat^t  by  sales 
of  pianos  in  his  territory. 

Cited  in  footnote  to  Hildebrand  v.  American  Fine  Art  Co.  53  L.  R.  A,  826, 
which  sustains  right  to  recover  pro  rata  pn  entire  contract  of  employment  ter- 
minated by  employer  for  cause. 

Disapproved  in  Lee  v.  Dow,  71  N.  H.  328,  51  Atl.  1072;  Hamilton  v.  Love,  152 
Ind.  647,  71  Am.  St.  Rep.  384,  53  N.  E.  181,  upholding  right  of  wrongfully  dis- 
charged servant  immediately  to  recover  damages  to  end  of  term. 
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27  L.  R.  A.  412,  STATE  v.  HOSKIXS,  60  Minn.  1G8,  62  N.  W.  270. 

27  L.  R.  A.  414,  FRERE  v.  VON  SCHOELER,  47  La.  Ann.  324.  16  So.  808. 
Reffnlatlona  alfectlnff  Interstate  commerce. 

Cited  in  footnotes  to  San  Bernardino  v.  Southern  P.  Co.  29  L.  R.  A.  327,  which 
denies  power  to  impose  license  tax  on  right  to  operate  branch  forming  part  of 
interstate  railroad  line ;  Burrows  v.  Delta  Transp.  Co.  29  L.  R.  A.  468,  which  sus- 
tains state  statut-e  requiring  fire  screens  on  vessels  burning  wood  in  state;  St. 
Louis  V.  Consolidated  Coal  Co.  51  L.  R.  A.  850,  which  holds  void,  city  ordinance 
requiring  license  fee  for  privilege  of  towing  in  to  harbor,  boats  having  coasting 
license  under  United  States  authority. 

Cited  in  note  (60  L.  R.  A.  693)  on  corporate  taxation  and  the  commerce  clause. 

27  L.  R.  A.  416,  GRAHAM  v.  ST.  CHARLES  STREET  R.  CO.  47  La.  Ann.  214, 
49  Am.  St.  Rep.  3G6,  16  So.  806. 

Report  of  second  appeal,  affirming  judgment  against  foreman  and  reversing 
judgment  against  railroad,  in  Graham  v.  St.  Charles  Street  R.  Co.  47  La.  Ann. 
1656,  49  Am.  St.  Rep.  436,  18  So.  707. 

Injury  bjr  nnla^vfnl  combinations. 

Cited  in  Ertz  v.  Produce  Exchange,  79  Minn.  145,  48  L.  R.  A.  92,  footnote  p. 
90,  79  Am.  St.  Rep.  433,  81  N.  \V.  737,  holding  malicious,  conspiracy  to  injure 
dealer  by  inducing  other  people  not  to  deal  with  him;  Chiatovich  v.  Hanchett, 
96  Fed.  684,  holding  malicious  attempt  by  employers  to  influence  employees  not 
to  trade  with  third  person,  actionable;  Martell  v.  White,  185  Mass.  262,  04  L. 
R.  A.  260,  69  N.  E.  1085,  holding  action  maintainable  by  quarry  owner  against 
members  of  voluntary  associations  enforcing  by-law  forbidding  them  to  deal  with 
him. 

'^ited  in  footnotes  to  Beck  v.  Railway  Teamsters'  Protective  Union,  42  L.  R.  A, 
407,  which  holds  boycott  by  use  of  pickets  and  boycotting  circulars  unlawful; 
Do>vns  V.  Bennett,  55  L.  R.  A.  560,  which  denies  right  of  one  only  remotely  af- 
fected, to  injunction  against  fining  or  expelling  member  for  violation  of  by-law 
with  nonmembers  or  those  dealing  with  them;  Brown  v.  Jacobs  Pharmacy  Co.  57 
L.  K  A.  548,  which  sustains  right  to  injunction  against  combination  of  mer- 
chants to  prevent  sales  to  other  dealer  unless  he  sells  at  fixed  prices. 

Cited  in  note  (62  L.  R.  A.  677,  708)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

27  L.  R.  A.  418,  MURDOCK  v.  WATERMAN,  145  N.  Y.  55,  64  N.  Y.  S.  R.  520, 

39  N.  E.  829. 
Statute  of  llmitatlonB. 

Cited  in  Bouton  v.  Hill,  4  App.  Div.  255,  38  N.  Y.  Supp.  498,  holding  indorse- 
ment on  note  as  paid,  of  amount  of  reduction  agreed  vo  be  allowed  maker,  where 
amount  was  in  dispute,  sufficiently  to  take  note  out  of  statute  of  limitations 
though  indorsed  as  of  date  of  not.;  Knapp  v.  Crane,  14  App.  Div.  124,  43  N.  Y. 
Supp.  513,  holding  that  payment  on  mortgage  must  be  made  by  party  liable,  or 
his  agent,  to  extend  time  for  suing  therfcn:  Grovenor  v.  Signor,  10  N.  D.  510,  88 
N.  W.  278;  Martin  v.  Hyde,  19  App.  Div.  491,  46  N.  Y.  Supp.  613,  holding  that 
payment  on  joint  note  by  one  of  the  makers  on  his  own  account  does  not  extend 
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statute  as  to  the  other;  Burdick  v.  Hicks,  29  App.  Div.  207,  51  N.  Y.  Supp.  789, 
holding  outlawed  account  not  revived  by  part  payment,  where  it  is  not  sbown 
that  debtor  knew  there  was  a  balance  due  at  time  of  payment;  Simonson  v. 
Nafis,  36  App.  Div.  475,  55  N.  Y.  Supp.  449,  holding  that  after  alienation  of 
mortgaged  property  by  mortgagor  to  alienee,  payment  or  new  promise  by  one 
of  the  parties  does  not  prevent  running  of  statute  against  other;  Mack  v.  An- 
derson, 165  N.  Y.  632,  69  N.  E.  289,  and  Bough  ton  v.  Harder,  46  App.  Div.  354, 
61  N.  Y.  Supp.  574,  holding  running  of  statute  not  stopped  as  to  mortgagor  and 
as  to  other  parts  of  mortgaged  premises  by  payments  by  grantee  of  part  of  prem- 
ises, who  assumed  payment  of  mortgage;  Matteson  v.  Falser,  56  App.  Div.  97, 
67  N.  Y.  Supp.  612,  holding  burden  is  upon  one  seeking  pa^'ment  to  show  acts 
extending  statute;  Connecticut  Trust  &  S.  D.  Co.  v.  Wead,  33  Misc.  376,  67  X. 
Y.  Supp.  466,  holding  acknowledgment  by  one  debtor  does  not  stop  running  of 
statute  as  to  another;  McLane  v.  Allison,  7  Kan.  App.  267,  53  Pac  781,  holding 
mortgage  to  secure  note  barred  when  statute  has  run  against  note;  Regan  v. 
Williams,  88  Mo.  App.  586,  holding  running  of  statute  not  arrested  by  credits 
made  without  consent  of  debtor. 

Cited  in  footnote  to  Cook  v.  Bramel,  45  L.  R.  A.  212,  which  holds  vendor's 
lien  not  extended  by  payments  on  purchase  money  made  after  debtor  has  deeded 
or  mortgaged  his  land. 

27  L.  R.  A.  423,  BIRD  v.  MERKLEE,  144  N.  Y.  544,  64  N.  Y.  S.  R.  243,  39  N.  E. 

645. 
De-vl«e«  and  beanevts  for  cliaritable   a«e«. 

Cited  in  Allen  v.  Stevens,  161  N.  Y.  152,  55  N.  E.  568  (dissenting  opinion). 
Reversing  33  App.  Div.  499,  54  N.  Y.  Supp.  8,  ^^^lich  Reversed  22  Misc.  167,  49 
N.  Y.  Supp.  431,  majority  upholding  devise  to  trustees  to  found,  erect,  and  main- 
tain home  for  aged;  Re  Griffin,  167  N.  Y.  84,  60  N.  E.  284,  Reversing  45  App. 
Div.  106,  61  N.  Y.  Supp.  .639,  construing  bequest  to  religious  corporation  for  sup- 
port and  maintenance  of  institute  named,  whidi  was  separate  corporation,  abso- 
lute gift  to  former  corporation ;  Preston  v.  Howk,  3  App.  Div.  47,  37  N.  Y.  iSupp. 
1079,  holding  bequest  to  trustees  of  church  for  preaching  of  gospel  therein,  gift 
to  corporate  body;  Re  Crane,  12  App.  Div.  275,  42  N.  Y.  Supp.  904,  holding  be- 
quest to  city,  with  request  that  it  be  used  to  maintain  drinking  fountain,  abso- 
lute gift;  Congregational  Unitarian  Soc.  v.  Hale,  29  App.  Div.  401,  51  N.  Y. 
Supp.  704,  holding  bequest  to  church  society  with  directions  as  to  use  of  income 
not  a  trust,  although  word  "trust"  used  in  will ;  First  Presby.  Church  v.  McKal- 
lor,  35  App.  Div.  101,  54  N.  Y.  Supp.  740,  holding  bequest  in  legal  effect  to 
church  not  invalidated  by  direction  to  use  portion  of  income  for  maintenance 
of  one  church  social  annually,  and  for  other  objects;  Hull  v.  Pearson,  36  App. 
Div.  237,  55  N.  Y.  Supp.  324  (dissenting  opinion),  majority  upholding  bequest  to 
orphanage  to  be  founded  by  specified  association,  although  no  orphanage  had  been 
so  founded  at  testator's  deatli ;  Re  Bogart,  43  App.  Div.  587,  60  N.  Y.  Supp.  496, 
holding  absolute  character  of  bequwt  to  church  not  limited  by  directions  as  to 
its  use;  Tabernacle  Baptist  Church  v.  Fifth  Ave.  Baptist  Church,  60  App.  Div. 
336,  70  X.  Y.  Supp.  181,  holding  absolute  title  passes  to  one  religious  corporation 
receiving  securities  under  agreement  with  donor  to  pay  income  to  another  soci- 
ety; Pierce  v.  Phelps,  75  Conn.  86,  52  Atl.  012,  holding  bequest  to  church  publi- 
cation society,  for  use  in  counteracting  "pernicious  doctrine  of  immortality  of  the 
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soul,"  absolute  gift;  Lane  v.  Eaton,  60  Minn.  146,  38  L.  R.  A.  672,  65  Am.  St. 
Rep.  559,  71  N.  W.  1031,  holding  bequest  to  incorporated  church,  to  be  used  in 
aiding  home  and  foreign  missions,  absolute  gift;  Re  Graves,  171  N.  Y.  44,  63  N. 
E.  787,  holding  bequest  to  trustees  to  found  home,  although  estate  actually  in 
hands  of  trustees,  and  home  not  founded,  not  subject  to  transfer  tax;  Butler  v. 
-Parochial  Fund,  92  Hun,  101,  36  N.  Y.  Supp.  562,  holding  bequest  in  trust  to 
support  clergj'man  to  hold  ser\ices  in  private  chapel,  void  for  indefiniteness ;  Re 
Leo- Wolf,  25  Misc.  470,  55  N.  Y.  Supp.  650,  upholding  bequest  to  foreign  legatee, 
competent  to  take  under  laws  of  state  where  located;  Re  Daniels,  41  Misc.  306, 
84  N.  Y.  Supp.  C84,  holding  bequest  to  religious  society  "in  trust,  to  keep  in- 
vested," income  to  be  applied  to  repairing  church  and  parsonage,  absolute  gift; 
Danforth  v.  Oshkosh,  119  Wis.  296,  97  N.  W,  258  (dissenting  opinion),  majority 
holding  statutes  against  perpetuities  applicable  to  grants  and  devises  for  char- 
itable purposes. 

Cited  in  footnote  to  Thompson  v.  Brown,  62  L.  R.  A.  398,  which  upholds  devise 
of  fund  for  distribution  by  executor  "to  the  poor,  in  his  discretion." 

27  L.  R.  A.  426,  FIRST  NAT.  BANK  v.  ALLEN,  100  Ala.  476,  46  Am.  St.  Rep. 
80,  14  So.  335. 

Pnyment  of  forced  paper. 

Cited  in  McKeen  v.  Boatmen's  Bank,  74  Mo.  App.  292,  holding  action  at  law 
proper  to  recover  amount  paid  on  forged  check. 

Cited  in  notes  (27  L.  R.  A.  635)  on  drawee's  duty  to  know  signature  of 
drawer;  (36  L.  R.  A.  539)  on  liability  of  person  whose  signature  is  forged  on 
commercial  paper. 

Payment  to  ivronar  pemoa. 

Cited  in  note  (50  L.  R.  A.  84)  as  to  who  must  bear  loss  where  check  or  bill 
issued  or  indorsed  to  impostor. 

IVearliff^nce  of  depositor  In  falling  to  object  to  accovnt. 

Cited  in  Neal  v.  First  Nat.  Bank,  26  Ind.  App.  511,  60  N.  E.  164,  holding 
failure  of  depositor  to  object  to  account  stated,  bar  to  right  of  action  against 
bank  for  payment  of  checks  forged  by  his  wife;  Critten  v.  Chemical  Nat.  Bank, 
171  N.  Y.  227,  57  L.  R,  A.  533,  footnote  p.  530,  63  N.  E.  969,  holding  depositor  re- 
sponsible for  loss  from  negligent  failure  to  detect  forgeries  among  vouchers  re- 
turned by  bank;  Hennessy  Bros.  &  Evans  Co.  v.  Memphis  Nat.  Bank,  129  Fed* 
560  holding  corporation  liable  on  demand  notes  issued  without  authority  by  offi- 
cer for  overdrawn  account  where  it  failed  to  object  to  such  notes  of  which  it  had 
notice  in  balanced  pass  book. 

Liability  of  principal  for  acts  of  dlalioneBt  aireat. 

Cited  in  Kelley  v.  Chenango  Valley  Sav.  Bank,  21  Misc.  244,  45  N.  Y.  Supp. 
651,  holding  savings  bank  liable  for  acts  of  its  treasurer  in  fraudulently  divert- 
ing deposits  to  national  bank. 

Cited  in  footnote  to  Shepard  &  M.  Lumber  Co.  v.  Eldridge,  41  L.  R,  A.  617, 
which  holds  payee  of  indorsed  check  not  deprived  of  remedy  against  drawer  by 
intrusting  it  to  dishonest  clerk,  who  forged  indorsement  of  the  same. 

Disapproved  in  effect  in  Kenneth  Invest.  Co.  y.  National  Bank,  96  Mo.  App. 
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142,  70  S.  W.  173,  holding  knowlcd|?e  of  depositor's  clerk,  himself  the  forgei  of 
forged  checks  paid  by  bank,  not  imputable  to  depositor. 

27  L.  R.  A.  434,  MAGNETIC  ORE  CO.  v.  MARBURY  LUMBER  CO.  104  Ala.  465, 
53  Am.  St.  Rep.  73,  16  So.  632. 
Report  of  second  appeal  in  113  Ala.  309,  21  So.  36. 

RemoTal  of  timber  after  sale. 

Cited  in  McRae  v.  Stillwell,  111  Ga.  70,  .55  L.  R.  A.  523,  36  S.  E.  604,  holding 
that  instrument  conveying  all  pine  timber  on  certain  lots  for  sawmill  purpo^aes 
requires  cutting  and  removal  of  timber  within  reasonable  time;  Carson  v.  Three 
SUtes  Lumber  Co.  108  Tenn.  687,  69  S.  W.  320,  holding,  under  facts  in  ease,  ten 
years  to  be  reasonable  time  for  cutting  growing  timber  under  conveyance  of  same. 

Cited  in  footnote  to  Macomber  v.  Detroit,  L.  &  N.  R.  Co.  32  L.  R.  A.  102,  whii^ 
holds  title  to  logs  not  forfeited  by  failure  to  remove  within  time  fixed  bj 
contract. 

Cited  in  note  (55  L.  R.  A.  633)  on  conveyance  of  title  to  standing  timber  with- 
out conveying  title  to  land. 

Interest  of  vendee  of  standinv  trees,  in  tbe  land  itself. 

Cited  in  Rothschild  v.  Bay  City  Lumber  Co.  139  Ala.  576,  36  So.  785,  holding 
that  deed  to  standing  trees  conveys  interest  in  land,  entitiing  grantee  to  redeem 
from  mortgage. 

27  L.  R,  A.  436,  LINDSEY  v.  ANNISTON,  104  Ala.  257,  63  Am.  St.  Rep.  44,  16 

So.  545. 
Rights  of  hackmen  and  similar  persons  at  railroad  stations. 

Cited  in  Donovan  v.  Pennsylvania  Co.  61  L.  R,  A.  143,  footnote  p.  140,  57  C. 
C.  A.  363,  120  Fed.  216,  sustaining  carrier's  power  to  give  exclusive  right  to  one 
hackman  to  solicit  patrons  within  station. 

Cited  in  footnotes  to  New  York,  N.  H.  &  H.  R.  Co.  v.  Scovill,  42  L.  R.  A. 
157,    which    sustains    railroad    company's    right    to   give    exclusive    privilege    of 
soliciting  passengers  or  baggage  on  station  grounds;  State  v.  Reed,  43  L.  R.  A. 
134,  which  denies  railroad  company's  right  to  give  one  hackman  exclusive  privi- 
lege to  enter  station  grounds;  Kates  v.  Atlanta  Baggage  &  Cab  Co.  46  L.  R.  A. 
431,  which  sustains  contract  giving  cab  company  exclusive  privilege  of  soliciting 
patronage  on  trains  and  in  depot;  Godbout  v.  St.  Paul  Union  Depot  Co.  47  L.  R. 
A.   532.   which    authorizes   discrimination   by   carrier   between   hackmen    within, 
but  not  outside  of,  depot;  Norfolk  &  VV.  R.  Co.  v.  Old  Dominion  Baggage  Transfer 
Co.  50  L.  R.  A.  732,  which  sustains  special  privilege  to  baggage  transfer  com- 
pany to  enter  depot  to  solicit  business;  Boston  &  A.  R.  Co.  v.  Brown,  52  L.  R. 
A.  418,  which  holds  driver  of  public  carriage  entering  railroad  grounds  to  get 
passenger  ordering  carriage  a  trespasser  on  soliciting  other  passengers;    Penn- 
sylvania Co.  V.  Chicago,  53  L.  R,  A.  223,  which  denies  carrier's  power  to  prevent 
others  than  lessee  occupying  hack   stands   in    street;    Cosgrove  v.   Augusta,  42 
L.  R.  A.  711,  which  holds  ordinance  prohibiting  hackmen,  etc.,  from  entering 
depot  to  solicit  custom  not  authorized  by  general  welfare  clause  in  city  t'har- 
ter;  Hedding  v.  Gallagher,  64  L.  R,  A.  811,  which  sustains  right  of  railroad  com- 
pany to  give  to  one  teamster  exclusive  right  to  enter  railroad  property  to  solicit 
privilege  of  carrying  baggage  and  passengers. 
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27  L.  R.  A.  437,  PEOPLE  v.  MILK  EXCHAXGE,   145  N.  Y.  267,  46  Am.  St. 

Rep.  609,  39  N.  E.   1062. 
Coinblnatlom«  and  asrrceimeiftt«  in  re«traint  of  trade. 

Cited  in  Cumminga  v.  Union  Blue  Stone  Co.  164  N.  Y.  405,  52  L.  R.  A.  263, 
footnote  p.  262,  79  Am.  St.  Rep.  655,  68  N.  E.  525,  Affirming  15  App.  Div.  605, 
44  N.  Y.  Supp.  787,  holding  void  agreement  by  persons  controlling  90  per  cent 
of  sale  of  blue  stone,  to  sell  through  common  agent  and  maintain  agreed  prices; 
Re  Davies,  168  N.  Y.  101,  66  L.  R.  A.  860,  61  N.  E.  118,  holding  anti-monopoly 
act  of  1899  applicable  to  combination  formed  before  its  enactment;  National 
Harrow  Co.  v.  E.  Beraent  &  Sons,  21  App.  Div.  295,  47  N.  Y.  Supp.  462,  holding 
contract  limiting  manufacture  and  fixing  price  of  harrows,  illegal;  Cohen  v. 
Berlin  &  J.  Envelope  Co.  38  App.  Div.  600,  56  N.  Y.  Supp.  588,  upholding 
validity  of  contract  designed  merely  to  stop  ruinous  competition  in  sale  of  en- 
velopes; John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Druggists*  Asso.  176 
N.  Y.  36,  62  L.  R.  A.  647,  footnote  p.  632,  96  Am.  St.  Rep.  598,  67  N.  E.  136, 
Affirming  54  App.  Div.  231,  66  N.  Y.  Supp.  615,  note  containing  special  term 
opinion  30  Misc.  679,  64  N.  Y.  Supp.  276,  sustaining  plan  by  which  manufac- 
turers of  proprietary  medicines  shall  sell  at  fixed  prices,  with  rebate  only  to 
concerns  which  can  be  relied  on  to  maintain  selling  price  decided  upon;  Re  Atty. 
Gen.  21  Misc.  106,  47  N.  Y.  Supp.  20,  raising,  but  not  deciding,  question  -as  to 
constitutionality  of  anti-monopoly  act  of  1897;  Excelsior  Quilting  Co.  v.  Creter, 
36  Misc.  701,  74  N.  Y.  Supp.  361,  upholding  agreement  to  manufacture  no  more 
quilting  machines  of  kind  on  which  patents  had  expired;  Wittenberg  v.  Molly- 
neaux,  60  Neb.  585,  83  N.  W.  842,  holding  agreement  not  to  use  specified  build- 
ing for  hotel  for  two  years,  valid;  WVst  Virginia  Transp.  Co.  v.  Standard  Oil 
Co.  50  W.  Va.  620,  56  L.  R.  A.  809,  88  Am.  St.  Rep.  895,  40  S.  E.  591,  uphold- 
ing right  of  corporation  to  refuse-  to  buy  oil  unless  shipped  in  specified  way,  to 
injury  of  rival;  State  ex  rel.  Durner  v.  Huegin,  110  Wis.  253,  62  L.  R.  A.  742, 
85  X.  W.  1046,  holding  agreement  by  three  publishers  to  compel  fourth  to  reduce 
rates  of  advertising,  illegal ;  United  States  v.  Addyston  Pipe  &  Steel  Co.  46 
L.  R.  A.  136,  29  C.  C.  A.  160,  54  U.  S.  App.  723,  85  Fed.  291,  holding  agreement 
to  prevent  competition  and  coiftrol  prices  of  iron  pipe  in  specified  localities, 
void;  Gibbs  v.  McNeeley,  60  L.  R.  A.  155,  55  C.  C.  A.  73,  118  Fed.  123,  holding 
combination  of  manufacturers  of  red  cedar  shingles,  to  limit  production  and 
raise  price,  illegal. 

Cited  in  footnotes  to  Ford  v.  Chicago  Milk  Shippers*  Asso.  27  L.  R.  A.  298, 
which  holds  corporation  and  its  members  may  constitute  unlawful  combination 
to  fix  price  of  meTchandise;  Hartnett  v.  Plumber's  Supply  Asso.  38  L.  R.  A. 
194,  which  holds  plumbers'  supply  association  subject  to  quo  warranto  for  as- 
suming to  prevent  giving  credit  by  members  to  delinquent  dealer;  Ha  warden  v. 
Youghiogheny  &  L.  Coal  Co.  55  L.  R.  A.  828,  which  sustains  retail  coal  dealer's 
right  of  action  against  wholesalers  and  favored  retailers  combining  to  drive 
other  retailers  out  of  business;  Com.  v.  Grinstead,  56  L.  R.  A.  709,  which  holds 
agreement  not  to  resell  goods  at  lens  than  specified  price  not  within  statute  for 
suppression  of  conspiracies;  Brown  v.  Jacobs  Pharmacy  Co.  57  L.  11.  A.  548, 
which  sustains  right  to  injunction  against  combination  of  merchants  to  prevent 
sales  to  other  dealer  unless  he  sells  at  fixed  prices;  State  ex  rel.  Crow  v.  Armour 
Packing  Co.  61  L.  R.  A.  464,  which  holds  that  unlawful  combination  to  fix 
prices  may  be  shown  by  acts  of  competing  dealers. 
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Distinguished  in  Booth  v.  Seibold,  37  Misc.  103,  74  N.  Y.  Supp.  776,  upholding 
contract  not  to  sell  fish,  limited  as  to  time  and  territory. 

(Ivo  iFrarranto. 

Distinguished  in  Stockton  v.  American  Tobacco  Co.  55  N.  J.  Eq.  376,  36  Atl. 
971,  holding  quo  warranto,  and  not  injunction,  proper  proceeding  to  question 
right  of  corporation  to  act  under  its  franchises. 

27  L.  R.  A.  441,  STEINHAUSER  v.  SPRAUL,  127  Mo.  641,  28  S.  W.  620,  30 

S.  W.  102. 
Ma«ter'«  duty  to  fvrmlali  Mife  places  and  appliances. 

Cited  in  Beard  v.  American  Car  Co.  63  Mo.  App.  387,  holding  master  furnish- 
ing plank  for  unloading  cask  from  wagon  liable  for  injury  to  servant  unac- 
quainted 'with,  and  not  strong  enough  for  proper  use  thereof;  Minnier  v.  Se- 
dalia,  W.  &  S.  W.  R.  Co.  167  Mo.  113,  66  S.  W.  1072,  holding  that  evidence  failed 
to  disclose  negligence  in  use  of  broad  gauge  car  on  narrow  gauge  trucks;  Beck- 
man  V.  Anheuser-Busch  Brewing  Asso.  98  Mo.  App.  560,  72  S.  W.  710,  holding 
master  not  liable  for  injury  to  servant,  resulting  from  accident  to  skid,  secured 
and  used  in  usual  manner;  Holmes  v.  Brandenbaugh,  172  Mo.  65,  72  S.  W.  550, 
holding  master  not  liable  for  injury  to  servant,  due  to  unsafe  method  used  by 
latter  in  shifting  belt. 

Rlskfl  of  employment. 

Cited  in  Marshall  v.  Kansas  City  Hay  Press  Co.  69  Mo.  App.  263,  holding 
risk  of  obviously  defectively  constructed  privy  assumed  by  servant;   McKee  v. 
Chicago,  B.  &  Q.  R.  Co.  96  Mo.  App.  678,  70  S.  W.  922,  holding  that  servant 
assumes  risk  in  attempting  to  pasd  between  ca.rs  of  standing  train;  Epperson  v. 
Postal  Teleg.  Cable  Co.  155  Mo.  381,  50  S.  W.  795,  holding  risk  assumed  by  line- 
man handling  wire  knowing  it  was  "alive;"  HartF  v.  Green,  168  Mo.  314,  67  S.  W. 
576,  holding  risk  of  being  struck  by  falling  of  wheelbarrow  of  bricks  assumed 
by  carpenters  working  on  building;   Roberts  v.  Missouri  &  K.  Teleph.  Co.   166 
Mo.  378,  66  S.  W.   155,  holding  risk  of  resting  on  cross  arm  while  tightening 
wire  assumed  by  experienced  lineman;  St.  Louis  Cordage  Co.  v.  Miller,  63  L.  R. 
A.  559,  61  C.  C.  A.  481,  126  Fed.  499,  holding  that  servant  assumes  risk  of  un- 
guarded cog  wh^ls,  notwithstanding  statute  requiring  them  to  be  guarded. 

Contributory  nesllffenee. 

Cited  in  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  499,  63  L.  R.  A.  555,  61 
C.  C.  A.  481,  holding-  assumption  of  risk  and  contributory  negligence,  distinct 
defenses. 

Cited  in  note  (49  L.  R.  A.  46)  on  contributory  negligence  in  entering  or  re- 
maining in  employment. 

Liability  off  «ervant  to  third  person   ffor  neffllvenee. 

Cited  in  Kelly  v.  Chicago  &  A.  R.  Co.  122  Fed.  290,  holding  servant  of  carrier 
not  liable  to  passenger  for  injury  resulting  from  failure  to  inspect  boiler. 

27  L.  R.  A.  448,  PEOPLE  v.  KETCHUM,  103  Mich.  443,  50  Am.  St.  Rep.  383, 
61  N.  W.  776. 
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27  L.  R.  A.  449,  ROBINSON  BANK  v.  MILLER,  163  111.  244,  40  Am.  St.  Rep. 
883,  38  N.  £.  1078. 

Second  appecd  in  47  111.  App.  310. 
Partneralilp  real  estate. 

Cited  in  footnotes  to  Darrow  v.  Calkins,  48  L.  R.  A.  299,  which  holds  intent 
to  change  grantor's  interest  from  land  to  surplus  shown  by  partner's  conveyance 
of  undivided  half  interest  in  lands  to  copartner  for  partnership  uses;  Adams  v. 
Church,  59  L.  R.  A.  782,  which  holds  timber  culture  claims  exempt  from  debts 
of  owner  or  firm  of  which  he  is  member,  notwithstanding  decree  requiring  him  to 
convey  to  firm  according  to  agreement. 

Cited  in  notes  (27  L.  R.  A.  340)  on  position  of  tenants  in  dower  and  by 
curtesy  and  of  heirs  and  personal  representatives  of  deceased  partner  in  partner- 
ship real  estate;  (28  L.  R.  A.  86,  106)  on  rights  of  partners  inter  ae  in  part- 
nership real  estate;  (28  L.  R.  A.  129)  on  position  of  surviving  partners  in  part- 
nership real  estate;  (28  L.  R.  A.  161)  on  rights  and  position  of  creditors,  pur- 
chasers, and  other  third  parties  in  partnership  real  estate. 

AffreementM  by  grantee  of  encumbered  land. 

Cited  in  Siegel  v.  Borland,  93  111.  App.  326,  holding  that  mortgage  debt  must 
be  assumed  to  charge  grantee  with  its  payment. 

Cited  in  footnotes  to  Knapp  v.  Connecticut  Mut.  L.  Ins.  Co.  40  L.  R.  A.  861, 
which  upholds  mortgagee's  right  to  compel  grantee  to  keep  engagement  assum- 
ing mortgage  by  suit  in  equity;  McKay  v.  Ward,  46  L.  R.  A.  623,  which  sus- 
tains personal  liability  of  purchaser  agreeing  to  pay  mortgage  debt,  though  mort- 
gagor not  liable. 

Proof  of  ffood  faith  In  transfer  of  property. 

Cited  in  Martin  v.  Dimcan,  156  III:  280,  41  N.  !E.  43,  holding  clearer  and  more 
convincing  proof  of  good  faith  needed  in  transfer  of  property  by  insolvent  to 
relative  than  in  case  of  conveyance  to  stranger. 

27   L.   R.   A.   476,   NATIONAL  UNION   BANK  v.   NATIONAL  MECHANICS' 

BANK,  80  Md.  371,  46  Am.  St.  Rep.  360,  30  Atl.  913. 
Rlflrhtfl    of   aecnred    creditors    to   dividend*   from    ln«olvent'«    estate. 

Cited  in  Merrill  v.  National  Bank,  173  U.  S.  168,  43  L.  ed.  654,  19  Sup.  Ct. 
Rep.  360,  holding  secured  creditor  of  bankrupt  bank  entitled  to  receive  face  value 
of  claim  as  it  stood  at  declaration  of  insolvency. 

Cited  in  footnotes  to  Levy  Bros.  v.  Chicago  Nat.  Bank,  30  L.  R.  A.  380,  which 
requires  deduction  of  amount  realized  on  collateral  to  time  of  making  proofs 
before  participating  in  dividends;  Sacramento  Bank  v.  Pacific  Bank,  45  L.  R.  A. 
863,  which  holds  creditor  of  insolvent  bank  receiving  part  of  claim  from  divi- 
dends, and  also  by  enforcing  stockholder's  liability,  entitled  to  have  subsequent 
dividends  computed  on  original  claim. 

Distinguished  in  Rogers  v.  Citizens'  Nat.  Bank,  93  Md.  617,  49  Atl.  843,  not 
requiring  holders  of  collateral  security  given  by  stockholders  of  insolvent  cor- 
poration to  deduct  value  of  same  from  claim  against  corporation. 

Partneralilp  real  estate. 

Cited  in  notes  (27  L.  R.  A.  340)  on  position  of  tenants  in  dower  and  by 
curtesy  and  of  heirs  and  personal  representatives  of  deceased  partner  in  part- 
nership real  estate;    (28  L.  R.  A.  86)   on  rights  of  partners  inter  ae  in  partner- 
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ship  real  estate;  (28  L.  R.  A.  129)  on  position  of  surviving  partners  in  partner- 
ship real  estate;  (28  L.  R.  A.  161)  on  rights  and  position  of  creditors,  pur- 
chasers, and  other  third  parties  in  partnership  real  estate. 

27  L.  R.  A.  498,  STATE  v.  LEE,  65  Conn.  265,  48  Am.  St  Rep.  202,  30  Atl.  1110. 

Former  Jeopardy. 

Cited  in  State  v.  Ellsworth,  131  N.  C.  776,  92  Am.  St.  Rep.  790.  42  S.  E.  699, 
upholding  right  of  court  on  trial  of  plea  of  former  conviction,  to  set  aside  verdict. 

State's   rifrht   off   appeal. 

Cited  in  State  v.  Cole,  132  N.  C.  1090,  44  S.  E.  391  (dissenting  opinion),  as  tc 
right  of  state  to  appeal  from  verdict  in  criminal  case. 

Cited  in  footnote  to  State  v.  Meyer,  52  L.  K.  A.  346,  which  sustains  state's 
right  to  writ  of  error  to  review  judgment  reversing  conviction. 

27  L.  R.  A.  502,  TOMBLER  v.  KOELLING,  60  Ark.  62,  46  Am.  St  Rep.  146, 
28  S.  W.  796. 

27  L.  R.  A.  503,  STATE  v.  NEELLY,  60  Ark.  66,  46  Am.  St  Rep.  148,  28  S. 
W.  800. 

27  L.  R.  A.  505,  FLORSHEIM  BROS.  DRY  GOODS  CO.  T.  LESTER,  60  Ark. 

120,  46  Am.  St  Rep.  162,  29  S.  W.  34. 
Transaction    of    baalness    iFrlthln    mennlnfr    off    atatntea. 

Cited  in  Sunny  Soutli  Lumber  Co.  v.  Neimeyer  Lumber  Co.  63  Ark.  278,  38 
S.  W.  902,  holding  securing  of  debt  by  mortgage  not  "doing  business"  within 
meaning  of  statute  relating  to  business  by  foreign  corporations;  Commercial 
Bank  v.  Sherman,  28  Or.  577,  52  Am.  St  Rep.  811,  43  Pac.  658,  holding  foreign 
bauiving  corporation  purciiasing  note  in  state  not  "transacting  business"  within 
meaning  of  Code;  State  v.  Bradford  Sav.  Bank  &  T.  Co.  71  Vt.  239,  44  Atl.  349, 
holding  corporation  in  hands  of  receiver  winding  up  its  business  not  transact- 
ing business  within  meaning  of  tax  law;  Oakland  Sugar  Mill  Co.  v.  Fred  W. 
Wolf  Co.  55  C.  C.  A.  99,  118  Fed.  239,  holding  question  whether  foreign  corpora- 
tion was  transacting  business  within  state,  for  jury;  Frawley  v.  Pennsylvania 
Casualty  Co.  124  Fed.  264,  holding  writing  by  foreign  insurance  company  of 
four  policies  negotiated  by  correspondence  on  risks  within  state,  not  "transacting 
business"  within  statute  relating  to  service  of  process. 

27  L.  R.  A.  507,  HATCHEa  v.  BUFORD,  CO  Ark.  169,  29  S.  W.  641. 

Glfft«    (Utasa   mortl«. 

Cited  in  Leyson  v.  Davis,  17  Mont  273,  31  L.  R.  A.  446,  42  Pac.  775,  holding 
gift  made  at  beginning  of  journey  and  in  contemplation  of  deatli,  causa  mortiSj 
although  donor  returned  and  lived  some  time  after. 

Glfft    Inter   vivos. 

Cited  in  Wilson  v.  Jourdan,  79  Miss.  141,  28  So.  823,  holding  gift  made  during 
last  illness,  but  intended  to  take  effect  at  once,  gift  inter  vivos;  Leonard  v. 
Leonard,  181  Mass.  461,  92  Am.  St.  Rep.  42G,  63  N.  E.  1068,  holding  deed  by 
husband  reserving  life  estate  passed  title  to  grantee  in  grantor's  lifetime. 
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Gift  to  defeat  ^vlfe'«  do^ver. 

Cited  in  Brownell  v.  Briggs,  173  Mass.  532,  54  N.  E.  251,  holding  deed  without 
consideration  by  husband  to  niece,  not  recorded  until  former's  death,  void  as 
Against  wife;  Ruber's  Estate,  25  Pa.  Co.  Ct.  373,  denying  right  of  donor  to 
defeat  widow's  right  of  dower  by  gift  cattsa  mortis. 

27  L.  R.  A.  511,  CRAIG  v.  GUNN,  67  Vt.  02,  30  Atl.  860. 
Liability  of   trvatee  on   debt    due   nonresident. 

Cited  in  Hawley  v.  Hurd,  72  Vt.  123,  52  L.  R,  A.  197,  82  Am.  St.  Rep.  922, 
47  Atl.  401,  holding  resident  trustee  chargeable  upon  debt  payable'  to  nonresident 
in  state  of  latter's  domicil. 

27  L.  R.  A.  512,  BEEHLER  v.  DANIELS,  18  R.  I.  563,  49  Am.  St.  Rep.  790, 

29  Atl.  6. 
Liability  for  injnry  to  MtranKers  or  licenaee*  on  premises. 

Cited  in  Berlin  Mills  Co.  v.  Croteau,  32  C.  C.  A.  128,  50  U.  S.  App.  419,  88 
Fed.  860,  denying  liability  of  owner  for  injury  to  stranger  on  premises,  hurt  by 
collision  of  cars;  Paolino  v.  McKendall,  24  R.  I.  436,  60  L.  R.  A.  135,  96  Am. 
St.  Rep.  730,  53  Atl.  268,  holding  occupier  of  land,  burning  rubbish  thereon,  not 
liable  for  injury  to  trespassing  children  approaching  too  near  fire;  Chicago,  I. 
&  L.  R.  Co.  V.  Martin,  31  Ind.  App.  318,  65  N.  E.  591,  holding  carrier  not  liable 
for  death  of  licensee,  due  to  negligence  in  failing  to  block  wheels  of  car. 

Accidents  at   elevator   shafts. 

Cited  in  footnotes  to  Malloy  v.  New  York  Real  Estate  Asso.  41  L.  R,  A.  487, 
which  denies  owner's  liability  for  injury  to  one  falling  into  elevator  shaft,  in- 
sufficient railing  for  which  has  been  left  out  of  place  by  third  person;  Gibson  v. 
International  Trust  Co.  52  L.  R.  A.  928,  which  denies  liability  for  injury  to  pas- 
senger from  involuntary  starting  of  elevator  by  conductor's  grasping  mechanism 
to  prevent  falling. 

Rllirht  of  servant  to  recover  damaffes  from  third  persons  for  injuries. 

Cited  in  note  (46  L.  R.  A.  60,  81)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duties. 

27  L.  R.  A.  514,  INDIANAPOLIS  v.  CONSUMERS'  GAS  TRUST  CO.  140  Ind. 

107,  49  Am.  St.  Rep.  183,  39  N.  E.  433. 
Poivers  of  mnnidpalltles. 

Cited  in  Gosport  v.  Pritchard,  156  Ind.  406,  59  N.  E.  1058,  holding  formal  ordi- 
nance or  resolution  not  required  for  contract  of  municipality  for  lighting  streets; 
Wabiish  R.  Co.  v.  Defiance,  107  U.  S.  100,  42  L.  ed.  93,  17  Sup.  Ct.  Rep.  748, 
upholding  power  of  municipality  to  change  overhead  railroad  crossing  to  grade 
crossing  after  rebuilding  of  bridge  by   railroad  company  under   ordinance. 

Conditions   in   ordinances. 

Cited  in  Noblesville  v.  Noblesville  Gas  &  Improv.  Co.  157  Ind.  169,  60  N.  E. 
1032,  holding  gas  company  bound  by  accepted  ordinance,  fixing  rates;  Westfield 
Gas  &,  Mill.  Co.  v.  Mendenhall,  142  Ind.  543,  41  N.  E.  1033,  and  Muncie  Natural 
Gas  Co.  V.  Muncie,  160  Ind.  101,  60  L.  R.  A.  827,  66  N.  E.  436,  holding  that  gas 
company   using   streets   under   ordinance   limiting   price   may    be   enjoined    from 
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charging  higher  rates;  Cambria  Iron  Co.  v.  Union  Trust  Ca  154  Ind.  297,  49 
L.  R.  A.  45,  55  N.  £.  745,  holding  railway  company  bound  by  condition  in  fran- 
chise ordinance  requiring  it  to  pave  streets  between  its  tracks. 

(|,iie»tlon«  ■•  to  Jarladlctlon. 

Cit«d  in  Hiatt  v.  Darlington,  152  Ind.  578,  53  N.  E.  825,  and  Jones  v.  Cullen, 
142  Ind.  344,  40  N.  E.  124,  holding  determination  of  tribunal  having  jurisdiction 
of  a  general  subject^  that  jurisdictional  facts  exist,  conclusive  against  coUateral 
attack ;  Greensburg  v.  Cleveland,  C.  C.  &  St  L.  R.  C#.  23  Ind.  App.  144,  55  K.  E. 
46  (dissenting  opinion),  majority  denying  jurisdiction  of  appellate  court  in 
action  to  recover  penalty  for  violation  of  ordinance,  amount  in  controvert  not 
exceeding  $50. 

Reserved    poiFvem   off  leffl«latare   In   respect   to   fframelilaea. 

Cited  in  New  Orleans  Gaslight  Co.  v.  Drainage  Commission,  111  La.  843,  S5 
So.  929,  holding  grant  of  right  to  lay  gas  mains  in  streets  subject  to  reserved 
power  of  legislature  to  require  location  to  be  changed  to  permit  construction  of 
sewers. 

27  L.  R,  A.  519,  NASHVILLE  LUMBER  CO.  v.  FOURTH  NAT.  BANK,  94  Tenn. 

374,  45  Am.  St  Rep.  727,  29  S.  W.  368. 
Liability  ffor  Icmw  dae  to  tranaffer  off  note  to  bona  llde  parcbaaer. 

Cited  in  Mader  v.  Cool,  14  Ind.  App.  303,  56  Am.  St.  Rep.  304,  42  N.  E.  945, 
holding  payee  of  note  without  consideration  liable  to  maker  for  loss  due  to 
transfer  to  bona  fide  purchaser;  Jones  v.  Crawford,  107  Ga.  323,  45  L.  R.  A. 
107,  footnote  p.  105,  33  S.  E.  51,  holding  it  actionable  fraud  to  sell  to  innocent 
purcliaser,  note  person  was  induced  to  sign  as  coprincipal  under  promise  that 
no  liability  should  be  enforced. 

27  L.  R.  A.  523,  STROUP  v.  STROUP,  140  Ind.  179,  39  N.  E.  864. 
Conveyance*  alfectlnff  wido^v'a  rlffbt«  In  bvaband'«  estate. 

Cited  in  Frain  v.  Burgett,  152  Ind.  60,  50  N.  E.  873,  holding  that  deed  vesting 
legal  title  related  back  to  date  of  equitable  ownership,  carrying  right  of  dower 
with  it;  Murray  v.  Cazier,  23  Ind.  App.  603,  53  N.  E.  476,  holding  provision 
in  lease  by  husband,  that  rents  accruing  after  death  be  paid  his  widow,  invalid. 

Cited  in  footnotes  to  Walker  v.  Walker,  27  L.  R.  A.  799,  which  holds  fraudu- 
lent, transfer  of  corporate  stock  to  defeat  wife's  distributive  share;  Smith  r. 
Smith,  34  L.  R.  A.  49,  which  holds  delivery  by  husband  just  before  death,  of 
deed  of  all  realty,  made  years  before,  fraudulent  as  to  wife;  Amegaard  t.  Ame- 
gaard,  41  L.  R.  A.  258,  which  holds  secret  unrecorded  deed  to  son  on  eve  of 
grantor's  marriage,  fraudulent  as  to  wife;  Ward  v.  Ward,  51  L.  R.  A.  858, 
which  holds  second  wife's  right  to  dower  not  defeated  by  fraudulent  ante- 
nuptial conveyance  to  sons  by  former  marriage. 

Testamentary  dlapo«ltlon«  by  deed. 

Cited  in  Mortgage  Trust  Co.  v.  Moore,  150  Ind.  469,  50  N.  £.  72,  holding  deed 
directed  in  will  to  be  delivered  to  son  should  be  construed  with  the  will. 

Pleading  ffravd. 

Cited  in  Cotterell  v,  Koon,  151  Ind.  186,  51  N.  E.  235,  and  Guy  v.  Blue,  146 
Ind.  632,  45  N.  E.  1052,  holding  use  of  epithets  in  pleading  insufficient  to  show 
fraud. 
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27    r..   R.  A.  527,  JACKSON  v.  GREENVILLE,  72  Miss.  220,  48  Am.  St.  Rep. 
553,  16  So.  382. 

-27   L.  R,  A.  629,  Re  FLAHERTY,  105  Cal.  668,  38  Pac.  981. 
D^l^satlon   off  po-vrer. 

Cit€d  in  Wilson  v.  Eureka  City,  173  U.  S.  36,  43  L.  ed.  605,  19  Sup.  Ct.  Rep. 
317,  upholding  constitutionality  of  ordinance  forbidding  the  moving,  without 
permission  of  mayor,  of  any  building  into  public  street;  Los  Angeles  County  v. 
Spencer,  126  Cal.  673,  77  Am.  St.  Rep.  217,  59  Pac.  202,  upholding  act  empower- 
ing- horticultural  commissioners  to  determine  certain  class  of  nuisances  and  to 
abate  same;  State  v.  Williams,  160  Mo.  346,  54  L.  R.  A.  953,  83  Am.  St.  Rep. 
468,  60  S.  W.  1077,  upholding  act  giving  power  to  state  auditor  to  license  book- 
making  on  horse  races. 

Distinguished  in  Knight  ^.  Eureka,  123  Cal.  195,  55  Pac.  768,  denying  power 
of  common  council  to  delegate  authority  to  city  attorney  to  employ  assistant. 

Cited  in  note  (39  L.  R.  A.  673)  on  municipal  power  over  nuisances  affecting 
highways  and  waters. 

27  L.  R.  A.  534,  STATE  ex  rel.  FUNCK  v.  McCARTY,  52  Ohio  St.  363,  39  N. 

£.  1041. 
mn-ndamQa  to  compel  lovrer  court  to  exercise  Jarladlctlon. 

Cited  in  State  ex  rel.  Smith  v.  Smith,  69  Ohio  St.  201,  68  N.  E.  1044,  holding 
that  mandamus  will  lie  to  compel  justice  of  peace  to  exercise  jurisdiction. 

27  li.  R.  A.  536,  CINCINNATI  v.  BATSCHE,  52  Ohio  St.  324,  40  N.  E.  21. 
As»e««ine]it«   ffor   local   Improvements. 

Cited  in  Cincinnati  v.  Anderson,  52  Ohio  St.  600,  43  N.  E.  1040,  enjoining 
assessment  for  local  improvement  on  property  not  abutting  on  same;  Ctncinnati, 
L.  &  N.  R.  Co.  V.  Cincinnati,  62  Ohio  St.  482,  49  L.  R,  A.  571,  57  N.  E.  229, 
•denying  right  to  assess  compensation  for  lands  taken  for  public  improvement 
upon  owner's  remaining  land. 

27  L-  R.  A.  540,  SMILEY  v.  MacDONALD,  42  Neb.  5,  47  Am.  St.  Rep.  084,  60 

N.  W.  355. 
Police  povrem  and  creation  of  monopolies. 

Cited  in  Littlefield  v.  State,  42  Neb.  226,  28  L.  R.  A.  590,  47  Am.  St.  Rep. 
^97,  60  N.  W.  724,  upholding  ordinance  requiring  milkmen  to  pay  license  fee  of 
4110;  Chicago,  B.  &  Q.  R.  Co.  v.  State,  47  Neb.  565,  41  L.  R.  A.  484,  53  Am.  St. 
Rep.  557,  66  N.  W.  624,  upholding  charter  act  permitting  city  to  compel  rail- 
road companies  to  erect  and  keep  in  repair  viaducts  over  streets;  West  Point 
Wa*€r  Power  A  L.  Improv.  Co.  v.  State,  49  Neb.  223,  68  N.  W.  507,  upholding 
act  requiring  milldam  owners  to  construct  and  maintain  fishways;  Her  v.  Ross, 
•64  Neb.  721,  57  L.  R.  A.  898,  footnote  p.  895,  97  Am.  St.  Rep.  676,  90  N.  W.  869, 
denying  city's  right  under  police  powers  to  grant  monopoly  by  contract  for  re- 
moval of  ashes,  etc.;  Schoen  v.  Atlanta,  97  Ga.  702,  33  L.  R.  A.  806,  25  S.  E. 
-380,  holding  city  without  power  to  compel  removal  of  dead  animals  to  specified 
contractor's   place  outside  city  limits;    Coombs  v.  MacDonald,  43  Neb.   633,   6? 
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N.  W.  41,  holding  choice  between  sanitary  measures  a  function  of  legislative  de- 
partment of  government;  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
61  C.  C.  A.  98,  126  Fed.  36,  holding  grant  of  exclusive  privilc<2:e  for  fifty  year* 
to  destroy  garbage  of  city,  within  police  powers,  and  referring  particularly  to 
annotation  in  27  L.  R.  A.  540. 

Cited  in  footnotes  to  Re  Low^c,  27  L.  R.  A.  545,  which  holds  unconstitutional, 
requirement  of  license  to  remove  garbage;  Walker  v.  Jameson,  28  L.  R.  A.  679, 
which  holds  vaKd  as  sanitary  measure,  exclusive  contract  for  colh-ction  of 
garbage;  Schoen  Bros.  v.  Atlanta,  33  L.  R,  A.  804,  which  denies  right  to  give 
city  monopoly  in  business  of  removing  dead  animals;  State  v.  Orr,  34  L-  R.  A. 
279,  which  sustains  ordinance  prohibiting  transportation  of  garbage  without 
license;  State  v.  Hill,  50  L.  R.  A.  473,  which  holds  void,  ordinance  requiring 
license  for  scavenger  work  and  empowering  health  board  to  decide  who  are  com- 
petent bidders. 

Cited  in  notes  (36  L.  R.  A.  598,  609)  on  power  of  municipal  corporations  to 
define,  prevent,  and  abate  nuisances;  (38  L.  R.  A.  316,  332)  on  municipal  power 
over  nuisances  affecting  safety,  health,  and  personal  comfort;  (39  L.  R.  A.  653 1 
on  municipal  power  over  nuisances  affecting  highways  and  waters;  (53  L.  R.  A. 
764)   on  constitutionality  of  statute  attempting  to  grant  monopoly. 

27  L.  R.  A.  545,  Re  LOWE,  54  Kan.  757,  39  Pac.  710. 
Police    poorer*   and    creation    off   monopolies. 

Cited  in  Schoen  v.  Atlanta,  97  Ga.  702,  33  L.  R.  A.  806,  25  S.  E.  380.  holding 
city  without  power  to  compel  removal  of  dead  animals  to  specified  contractor's 
place  outside  city  limits;  Her  v.  Ross,  64  Neb.  725,  57  L.  R.  A.  901,  97  Am.  St. 
Rep.  676,  90  N.  W.  869,  denying  city's  right  to  grant  monopoly  by  contract  for 
removal  of  ashes,  etc.;  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
61  C.  C.  A.  101,  126  Fed.  39,  holding  grant  of  exclusive  privilege  for  fifty  years  to 
destroy  garbage  of  city,  w^ithin  police  powers. 

Cited  in  footnote  to  State  v.  Hill,  50  L.  R.  A.  473,  which  holds  void,  ordinance 
requiring  license  for  scavenger  work  and  empowering  health  board  to  decide  who 
are  competent  bidders. 

Cited  in  notes  (27  L.  R,  A.  540)  on  monopoly  in  contract  for  removal  of 
garbage;  (36  L#.  R.  A.  598)  on  power  of  municipal  corporation  to  define,  prevent, 
and  abate  nuisnces;  (39  L.  R.  A.  653)  on  municipal  power  over  nuisances  af- 
fecting highways  and  waters. 

27  L.  R.  A.  549,  LOUISVILLE  &  N.  R.  CO.  v.  HAILEY,  94  Tenn.  383,  29  S. 

W.  367. 
Injnrieii    to    persona    rldinip    In    fforbldden    places. 

Cited  in  Mobile  &  O.  R.  Co.  v.  Bogle,  101  Tenn.  44,  46  S.  W.  760,  denying  right 
of  recovery  where  passenger  mounted  engine  to  prevent  being  left  behind,  and 
was  hurt;  Sands  v.  Southern  R.  Co.  108  Tenn.  11,  64  S.  W.  478,  denying  liability 
for  injury  to  boy  collusively  allowed  to  ride  by  brakeman  upon  payment  of  25 
cents;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Cox,  66  Ohio  St.  289,  90  Am.  St.  Rep.  583, 
64  N.  E  119,  denying  liability  for  negligent  killing  of  former  employee,  invited, 
without  authority,  on  freight  train;  Spence  v.  Chicago,  R.  I.  &  P.  R.  Co.  117 
Towa,  9,  90  N.  W.  346,  holding  person  accepted  as  passenger  on  construction  train 
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by  conductor  although  contrary  to  orders,  entitled  to  recover  for  injuries  due  to 
carrier's  negligence. 


Cited  in  Chattanooga  Rapid  Transit  Co.  v.  Venable,  105  Tenn.  465,  51  L.  R.  A. 
888,  footnote  p.  886,  58  S.  W.  861,  holding  night  watchman  at  depot,  getting  on 
train  to  announce  readiness  to  resume  duty,  a  passenger. 

Cited  in  footnotes  to  Louisville  &  N.  R.  Co.  v.  Weaver,  50  L.  R.  A.  381,  which 
holds  station  agent  riding  on  train  without  paying  fare,  several  hours  after 
work  ended,  a  passenger;  Mendenhall  v.  Atchison,  T.  &  S.  F.  R.  Co.  61  L.  R.  A. 
120,  which  holds  one  riding  on  platform  of  baggage  car  at  direction  of  brakeman, 
to  whom  money  paid,  not  a  passenger. 

27  L.  R.  A.  551,  HOME  BLDG.  &  CONVEYANCE  CO.  v.  ROANOKE,  91  Va.  52, 

20  S.  E.  895. 
Daniafpe  to  abattlniy  o-votera. 

Cited  in  Harrisonburg  v.  Roller,  97  Va.  584,  34  S.  E.  523,  holding  municipal 
corporation  not  liable  for  consequential  injury  to  abutting  owner  from  change 
in  grade  of  streets  and  sidewalks;  Reid  Bros.  v.  Norfolk  City  R.  Co.  94  Va.  125, 
36  L.  R.  A.  277,  64  Am.  St.  Rep.  708,  26  S.  E.  428,  holding  substitution  of  double- 
track  electric  line  for  single-track  horse  car  line  not  additional  servitude;  Meyer 
V.  Richmond,  172  U.  S.  95,  43  L.  ed.  379,  19  Sup.  Ct  Rep.  106,  denying  right  of 
abutting  owner  to  recover  damages  for  authorized  partial  obstruction  of  street  by 
railroad;  Powell  v.  Wytheville,  95  Va.  75,  27  S.  E.  805,  holding  municipality 
liable  for  damage  due  to  negligent  performance  of  work  of  improving  street. 

Cited  in  footnote  to  Boston  &  A.  R.  Co.  v.  Worcester,  55  L.  R.  A.  623,  which 
holds  use  of  part  of  railroad  location  outside  of  tracks  for  approach  of  highway 
bridge  over  tracks  to  abolish  grade  crossing  not  new  easement  on  right  of  way. 

A-vrard  of  contracts  to  lo^vc«t  bidder. 

Cited  in  footnotes  to  Mulnix  v.  Mutual  Ben.  L.  Ins.  Co.  33  L.  R.  A.  827,  which 
denies  legislative  right  to  authorize  secretary  of  state  to  purchase  in  open  mar- 
ket, instead  of  from  lowest  bidder;  Colorado  Paving  Co.  v.  Murphy,  37  L.  R.  A. 
630,  which  denies  absolute  right  of  lowest  responsible  bidder,  to  city  contract. 

27  L.  R.  A.  556,  ROSE  v.  KIMBERLY  &  C.  CO.  89  Wis.  546,  46  Am.  St.  Rep. 

855,  62  N.  W.  526. 
Contracts  ^vlth   foreign   corporations. 

Cited  in  Commonwealth  Mut.  F.  Ins.  Co.  v.  Hayden  Bros.  60  Neb.  638,  83  Am. 
St.  Rep.  546,  83  N.  W.  922;  Buell  v.  Breese  Mill  &,  Grain  Co.  65  111.  App.  276; 
Cowan  V.  London  Assur.  Corp.  73  Miss.  328,  55  Am.  St.  Rep.  535,^  19  So.  298,  — 
denying  right  of  foreign  insurance  company  not  complying  with  statutes  to 
recover  premiums  or  assessments;  Maine  Guarantee  Co.  v.  Cox,  146  Ind.  109, 
42  N.  E.  915,  upholding  right  of  foreign  building  and  loan  association  not  com- 
plying with  statutes,  to  loan  money  and  take  mortgage  security  therefor;  Swing 
V.  Munson,  191  Pa.  588,  58  L.  R.  A.  226,  71  Am.  St.  Rep.  772,  43  Atl.  342, 
refusing  to  enforce  contract  with  foreign  insurance  company,  valid  where  made, 
but  invalid  at  domicil  of  insured. 

Cited  in  footnotes  to  Seamans  v.  Temple  Co.  28  L.  R.  A.  430,  wliitli  lioKIs 
insurance  contract  made  through  mails  by  corporation  not  authorized  to  do  busi- 
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ness  will  not  support  action  against  insured  for  assessment;  Bankers'  L.  Ins.  Go. 
V.  Howland,  67  L.  R.  A.  374,  which  denies  insurance  oommissioners'  power  to 
question  foreign  company's  mode  of  computing  reserve  set  forth  in  statem^it  for 
license;  Pope  v.  Hanke,  28  L.  R.  A.  568,  which  holds  comity  does  not  require 
execution  of  law  against  public  policy;  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  36 
L.  R.  A.  271,  as  to  law  governing  effect  of  answers  in  application  for  policy  and 
their  use  in  evidence. 

Cited  in  note  (63  L.  R.  A.  837,  851,  855)  on  conflict  of  laws  as  to  contracts  of 
insurance. 

Infference*  from  contract  of  Imanrance. 

Cited  in  State  v.  Phelan,  66  Mo.  App.  565,  inferring  from  contract  of  insu- 
rance that  corporation  for  which  it  was  made  was  engaged  in  insurance  business. 

27  L.  R.  A.  568,  CHAFEY  v.  MATHEWS,  104  Mich.  103,  62  N.  W.  141. 
Participation  of  creditor*  In  debtor's  fraudulent  Intent. 

Cited  in  ncu.  (31  L.  R.  A.  640)  on  participation  by  creditor  in  fraudulent 
intent  of  debtor  which  will  make  transfer  to  pay  or  secure  debt  invalid  as  to 
other  creditors. 

27  L.  R.  A.  560,  LAWRENCE  v.  LOUISVILLE,  96  Ky.  695,  49  Am.  St.   Rep. 

309,  29  S.  W.  460. 
Statute   of    limitations. 

Cited  in  note  (45  L.  R.  A.  611)  on  vested  right  in  defense  of  statute  of  limita- 
tions. 
PoiFver  of  legislature  over  municipalities. 

Cited  in  note  (48  L.  R.  A.  489)  on  power  of  legislature  to  impose  burdens  upon 
municipalities  and  to  control  their  local  administration  and  property. 

27  L.  R.  A.  562,  CRANE  v.  PACIFIC  BANK,  106,  Cal.  64,  39  Pac.  215. 
Insolvent   corporations. 

Cited  in  Dyer  v.  Sebrell,  135  Cal.  598,  67  Pac.  1036,  denying  right  of  d^tor 
to  set  off  claims  against  insolvent  bank,  purchased  after  insolvency;  Argues  v. 
Union  Sav.  Bank,  133  Cal.  144,  65  Pac  307,  denying  right  of  action  by  creditor 
to  collect  debt  against  insolvent  bank  in  process  of  liquidation. 

Distinguished  in  Lanz  v.  Fresno  Loan  &  Sav.  Bank,  125  Cal.  459,  58  Pac  63, 
holding  liquidation  under  advice  of  bank  commissioners  no  defense  to  depositor'a 
action  to  recover  amount  of  deposit;  Dodson  v.  Wightman,  6  Kan.  App.  841, 
49  Pac.  790,  holding  attachment  of  property  of  insolvent  private  bank,  before 
bank  commissioners  had  taken  actual  possession,  valid;  Bories  v.  Union  Bldg. 
&  L.  Asso.  141  Cal.  77,  74  Pac.  552,  holding  possession  of  receiver  of  building  and 
loan  association  subject  to  valid  lions  existing  at  time  of  his  appointment. 

27  L.  R.  A.  565,  FIRST  NAT.  BANK  v.  MANN,  94  Tenn.  17,  27  S.  W.  1015. 
Usurious   contracts. 

Cited  in  Stewart  v.  Lathrop  Mfg.  Co.  95  Tenn.  501,  32  S.  W.  464,  upholding 
right  of  lender  of  money  to  abandon  usurious  note  and  recover  on  original  con- 
sideration. 

Cited  in  note  (62  L.  R.  A.  55)  on  conflict  of  laws  as  to  interest  and  usury. 

Distinguished  in  Bang  v.  Phelps  &  B.  Windmill  Co.  96  Tenn.  364,  34  5.  W. 
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516,   holding  note  for  windmill,  proTiding  for  10  per  cent  interest  after  nuiturityy 
usurious. 

27   L.  R.  A.  669,  PEOPLE'S  BANK  v.  JACKSON,  43  S.  C.  86,  49  Am.  St.  Rep. 
823,  20  S.  E.  786. 

27  L.  R.  A.  572,  ROBERTS  v.  DETROIT,  102  Mich.  64,  60  N.  W.  450. 
InJwlea   due  to   defective  aldewallui   and  bl8rliway«. 

Cited  in  McDevitt  v.  St.  Paul,  66  Minn.  15,  33  L.  R.  A.  602,  footnote  p.  601, 
68  N.  W.  178,  sustaining  husband's  right  to  maintain  action  against  city  for 
personal  injury  to  wife  on  sidewalk. 

Cited  in  footnotes  to  Barffam  v.  Sharon,  46  L.  R.  A.  144,  which  denies  right 
to  recover  for  injury  by  defective  highway,  to  which  negligence  of  third  person 
oontriUites ;  Teagar  v.  Flemingsburg,  53  L.  R.  A.  792,  which  holds  mere  building 
of  step  in  sidewalk  not  negligence  rendering  city  liable  for  injury  to  pedestrians. 

Coaatraetlon  of  «tatiite«. 

Cited  in  Re  Yell,  107  Mich.  230,  65  N.  W.  97,  supplying  word  "like'*  in  con- 
struction of  statute,  holding  it  to  have  been  omitted  by  mistake. 

27  Lr.  R  A.  673,  RICH  v.  CHAMBERLAIN,  104  Mich.  436,  62  N.  W.  584. 
StAtiite«   relating   to   pnnlalnneiit    for   crime. 

Cited  in  Rich  v.  Chamberlain,  107  Mich.  383,  65  N.  W.  235,  upholding  power  of 
governor,  under  statute,  to  commute  sentence  of  life  imprisonment  in  state  prison 
to  imprisonment  in  house  of  correction;  Re  Linden,  112  Wis.  527,  88  N.  W.  645, 
upholding  statute  permitting  transfer  of  prisoners  from  reformatory  to  state 
prison  on  recommendation  of  board  of  control  and  approval  of  governor. 

Cited  in  footnote  to  Re  Conditional  Discharge  of  Convicts,  56  L.  R,  A.  658, 
which  sustains  statute  empowering  board  to  grant  paroles  after  expiration  of 
misimum  sentence  provided  for. 

Statnte«  relating   to  jmrdon*. 

Cited  in  footnote  to  Territory  v.  Richardson,  49  L.  R.  A.  440,  which  holds  in- 
valid, statutory  limitations  on  pardoning  power  of  governor. 

Cited  in  note  (34  L.  R.  A.  255)  on  legislative  power  to  grant  pardon  or  amnesty. 

MandamuM. 

Cited  in  note  (58  L.  R,  A.  841)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case. 

27  L.  R.  A.  577,  ROUSE,  H.  ft  CO.  v.  DONOVAN,  104  Mich.  234,  53  Am.  St. 

Rep.  457,  62  N.  W.  369. 
Dne    process  of  la^r. 

Cited  in  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  125  Mich.  709,  84  Am.  St. 
Rep.  589,  85  N.  W.  96,  holding  action  of  common  council  in  reviewing  assessment 
not  invalidated  by  failure  to  notify  relator  when  to  attend. 

Distinguished  in  Fisher  v.  Wineman,  125  Mich.  645,  52  L.  R.  A.  194,  84  N.  W. 
1111,  holding  act  making  debt  for  labor  preferred  claim,  without  providing  for 
bringing  in  lienors,  void. 

L.  R.  A.  Au.— Vol.  III.— 63. 
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Bxecntlon  agrafnat  ntockholderii. 

Cited  in  Rouse  v.  Detroit  Cycle  Co.  Ill  Mich.  253,  38  L.  R.  A.  795,  footnote 
p.  794,  69  N.  W.  511,  denying  right  to  maintain  statutory  proceeding  for  execu- 
tion for  unpaid  subscriptions,  after  api>ointment  of  receiver. 

Riffht   to  Sury   trial. 

Cited  in  Rider-Wallis  Co.  v.  Fogo,  102  Wis.  540,  78  N.  W.  767,  upholding  con- 
stitutionality of  act  authorizing  appointment  of  receiver  on  determination  of 
necessar}'  facts  by  court  without  jury. 

27  L.  K  A.  580,  MT.  CARMEL  v.'SHAW,  165  111.  37,  46  Am.  St.  Rep.  311,  39 

N.  E.  684. 

Followed  on  substantially  same  issues  in  Mt.  Carmel  v.  Bell,  155  III.  44,  39 
N.  E.  586. 

Municipal  po^rem. 

Cited  in  House  of  Reform  v.  Lexington,  112  Ky.  181,  65  S.  W.  350,  holding- 
that  city  authorized  to  maintain  house  of  correction  can  make  appropriation  to 
secure  location  near  city  of  state  house  of  reform,  to  which  it  may  send  its  pris- 
oners, instead. 

— —  Over  atreet*  and  hlflrh'waya. 

Cited  in  notes  (26  L.  R.  A.  833)  on  discontinuance  or  vacation  of  highway  by 
acts  of  public  authorities;  (39  L.  R.  A.  670)  on  municipal  power  over  nuisance 
affecting  highways  and  waters. 

— ^  Aa   to  cutting,   trimming,  and  remcral   off  tree*. 

Cited  in  footnotes  to  Bradley  v.  Southern  New  England  Teleph.  Co.  32  L.  R.  A. 
280,  which  denies  power  of  selectmen  to  cut  and  trim  trees  overhanging  highway, 
without  owner's  consent;  Vanderhurst  v.  Tholcke,  36  L.  R.  A.  267,  which  holds 
determination  of  city  counsel  that  trees  on  sidewalk  are  obstruction,  conclusive: 
Wyant  v.  Central  Teleph.  Co.  47  L.  R.  A.  497,  which  sustains  telephone  company's 
right  to  do  necessary  trimming  of  trees  in  highway  without  giving  owner  oppor- 
tunity to  do  so;  Stretch  v.  Cassopolis,  61  L.  R.  A.  345,  which  denies  right  to 
remove  shade  trees  from  street  without  notice  to  abutter;  Miller  v.  Detroit.  Y. 
&  A.  A.  R.  Co.  51  L.  R.  A.  955,  which  sustains  street  railway  company's  right  to 
remove  obstructing  shade  trees  without  compensation  to  abutter. 

TVliem   Injunction   -will   not   be  irranted. 

Cited  in  Canal  Comrs.  v.  East  Peoria,  179  111.  234,  53  N.  E.  633,  refusing  to 
enjoin  municipality  from  deepening  and  straightening  channel  of  creek  for  better 
drainage;  Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co.  199  111.  365,  65  N.  E. 
329,  refusing  to  enjoin  building  of  parallel  telephone  system  in  streets  of  city; 
Hildrup  V.  Windfall  City,  29  Ind.  App.  596,  64  N.  E.  942,  holding  injunction  to 
restrain  town  from  removing  shade  tree  which  is  an  obstruction  to  travel  in  street, 
properly  denied. 

27  L.  R.  A.  683,  GOODLANDER  MILL  00.  v.  STANDARD  OIL  CO.  11  G  C.  A. 

253,  24  U.  S.  App.  7,  63  Fed.  400. 
Proximate   or   contributory   cavae   off   damase. 

Cited  in  Thomas  v.  Lancaster  Mills,  19  C.  C.  A.  92,  34  U.  S.  App.  404,  71  Fed. 
484,  holding  delay  in  transportation  not  proximate  cause  of  destruction  of  cotton 
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by  fire  from  spark  of  passing  steamer;  Stone  v.  Boston  &  A.  H.  Co.  171  ^lass. 
540,  41  L.  R.  A.  798,  61  N.  E.  1,  holding  negligent  and  unlawful  storage  of  oil  on 
station  platform  not  proximate  cause  of  damage  by  fire  caused  by  dropping  of 
match  by  stranger;  Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  400,  58  L.  R.  A.  404, 
GO  Pac.  338,  holding  heavy  gale  blowing  grain  doors  across  track  proximate  cause 
of  death  due  to  derailment  of  engine  thereby;  Southern  P.  Co.  v.  Yeargin,  48 
G.  C.  A.  60C,  109  Fed.  436  (dissenting  opinion),  majority  holding  it  question  for 
jury  ^vhcthe^  failure  to  :quip  loconiotive  with  headlight  was  contributory  cause 
of  collision  at  night;  Cole  v.  German  Sav.  &  L.  Soc.  63  L.  R.  A.  422,  footnote 
p.  410,  5J)  C.  C.  A.  601,  124  Fed.  121,  holding  act  of  strange  boy  in  opening  door 
in  dark  hall,  proximate  cause  of  injury  to  one  walking  through  into  elevator  well. 
Cited  in  footnotes  to  Wood  v.  Pennsylvania  R.  Co.  35  L.  R,  A.  199,  which  holds 
failure  to  give  warning  of  approach  of  train  not  proximate  cause  of  injury  to 
one  struck  by  body  of  another  person  hit  by  train;  Southern  R.  Co.  v.  Webb,  59 
L.  R.  A.  109,  which  holds  negligent  jolting  of  train,  hurling  passenger  through 
door  on  track  insensible,  cause  of  death  by  train  of  other  company;  Daniels  v. 
New  York,  N.  H.  &  H.  R.  Co.  62  L.  R.  A.  751,  which  holds  death  by  suicide  of 
one  rendered  insane  by  negligent  act,  not  proximate  result  of  the  negligent  act. 

Cited  in  Burke  v.  Anderson,  16  C.  C.  A.  445,  34  U.  S.  App.  132,  69  Fed.  818, 
hoIdin|2^  master  liable  for  injury  to  unwarned  servant,  caused  by  striking  unex- 
plodod  dynamite  cartridge  with  pick;  Standard  Oil  Co.  v.  Murray,  57  C.  C  A. 
3,  119  Fed.  573,  denying  liability  of  vendor  to  servant  of  vendee  for  injury  due 
to  burning  of  oil  with  explosive  effect. 

Cited  in  footnote  to  Langenbaugh  v.  Anderson,  62  L.  R.  A.  948,  which  denies 
liability  of  lessor  of  lot  for  production  of  oil  or  gas  therefrom,  for  injury  to 
adjoining  owner's  property  through  escape  of  oil  by  lessee's  negligence. 

Injnrjr  to  atraBver*. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ballentine,  28  C.  C.  A.  754,  56  U.  S. 
App.  266,  84  Fed.  937,  holding  carrier  not  liable  for  injury  to  boy  going  on  prem- 
ises to  see  burning  of  train  of  tank  cars;  Bragdon  v.  Perkins- Campbell  Co.  30 
C.  C.  A.  571,  58  U.  S.  App.  91,  87  Fed.  113,  denying  liability  of  vendor  to  stranger 
for  injury  due  to  defective  saddle;  Fowles  v.  Briggs,  116  Mich.  428,  40  L.  R.  A. 
530,  footnote  p.  528,  72  Am.  St.  Rep.  537,  74  N.  W.  1046,  denying  shipper's  lia- 
bility for  injury  to  brakeman  by  shunting  of  lumber  negligently  loaded. 

Cited  in  note  (46  L.  R.  A.  119)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duties. 

Distinguished  in  Glynn  v.  Central  R.  Co.  175  Mass.  512,  78  Am.  St.  Rep.  507, 

56  N.  E.  698,  denying  liability  of  carrier  passing  car  to  another  road  for  acci- 
dent to  employee  of  latter  road,  occurring  after  point  of  passing  on  such  road  for 
inspecting  foreign  cars;  Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.  R.  A.  306, 

57  C.  C.  A.  240,  120  Fed.  868,  holding  manufacturer  of  imminently  dangerous 
threshing  machine  liable  to  third  person  for  injuries  sustained  in  operation 
thereof. 

27  L.  R.  A.  588,  SCOTT  v.  SCHOOL  DIST.  NO.  9,  67  Vi.  150,  31  Atl.  145. 
Intereat  of  public  ofllceira  In   ofllclal  coatracta. 

Cited  in  McFarland  v.  Gordon,  70  Vt.  458,  41  Atl.  507,  denying  right  of  alder- 
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man  to  recover  for  services  rendered  under  authority  of  ordinance  of  commaa 
council  providing  compensation  therefor. 

Cited  in  footnote  to  Sylvester  v.  Webb,  62  L.  R.  A.  618,  which  sustains  con- 
tract to  erect  school  building  by  member  of  building  committee  and  selectmen  of 
town. 

Usaffe  and  cnmtowa  mm  affeetlnv  eontvmetm^ 

Distinguished  in  Pennsylvania  R,  Ck).  v.  Naive  (Tenn.)  64  L.  R.  A.  448,  79 
S.  W.  124,  holding  contract  to  transport  perishable  goods  to  destination  with  aU 
reasonable  despatch  not  violated  by  custom  to  suspend  business  on  holiday. 

27  L,  R.  A.  6«0,  COLGROVE  v.  SMITH,  102  Cal.  220,  36  Paa.  411. 
Neffllffenoe  of  Independent  contractor. 

Cited  in  Hoff  v.  Shockley,  122  Iowa,  728,  64  L.  R.  A.  642,  footnote  p.  538, 
101  Am.  St.  Rep.  289,  98  N.  W.  673,  holding  property  owner  not  liable  for  in- 
juries to  traveler  by  obstructions  placed  in  street  without  danger  signals  by  inde- 
pendent contractor  for  construction  of  building. 

Cited  in  footnotes  to  Sanford  v.  Pawtucket  Street  R.  Co.  33  L.  R.  A.  664,  wfai^ 
denies  liability  of  street  railway  company  for  negligence  of  contractor  building 
road;  Leavitt  v.  Bangor  &  A.  R.  Co.  36  L.  R.  A.  382,  which  denies  liability  of 
railroad  company  for  contractor's  negligence  in  communicating  fire  from  cooking 
car  while  cutting  wood  for  railroad  company;  Wertheimer  v.  Saunders,  37  L<.  R. 
A.   146,  which  holds  landlord  liable  for  independent  contractor's  negligence   in 
putting  new  roof  on  building;  Thompson  v.  Lowell,  L.  A  H.  Street  R.  Co.  40 
L.  R.  A.  346,  which  holds  street  railway  company  liable  for  injury  to  spectator  at 
free  exhibition  of  markmanship  given  by  independent  contractor  on  company's 
grounds;  Bonaparte  v.  Wiseman,  44  L.  R.  A.  482,  which  requires  one  employing 
independent  contractor  to  excavate  near  neighbor's  house,  to  notify  neighbor  or 
see  that  contractor  exercises  due  care;  Boomer  v.  Wilbur,  63  L.  R.  A.  172,  which 
denies  owner's  liability  for  injury  by  fall  of  bricks  through  negligence  of  inde- 
pendent contractor  repairing  chimney;  Peerless  Mfg.  Co.  v.  Bagley,  63  L.  R.  A. 
286,  which  holds  landlord  liable  for  independent  contractor's  negligence  in  putting 
in  automatic  fire  extinguisher;  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe 
Co.  60  L.  R.  A.  116,  which  holds  landlord  liable  to  tenants  of  lower  floor  for 
injury  from  freezing  of  automatic  fire  extinguisher  in  portion  retained  by  former, 
though  building  heated  by  independent  contractor. 

Distinguished  in  Frassi  v.  McDonald,  122  Cal.  403,  66  Pac  139,  holding  owner 
with  power  to  alter  building  contract  not  liable  for  negligence  of  independent  con- 
tractor working  thereunder;  Louthan  v.  Hewes,  138  Cal.  119,  70  Pac.  1065,  deny- 
ing liability  of  owner  for  negligence  of  independent  contractor  in  construction  of 
stairway. 

27  L.  R.  A.  593,  TOPEKA  v.  BOUTWELL,  63  Kan.  20,  35  Pac  819. 
Punlahntent   off  criminal*. 

Cited  in  St.  Louis  v.  Karr,  85  Mo.  App.  613,  sustaining  judgment  for  false 
imprisonment  against  superintendent  of  workhouse,  detaining  plaintiff  under  in- 
valid city  ordinance. 

Cited  in  footnotes  to  State  v.  Yandle,  34  L.  R.  A.  392,  which  sustains  right  of 
employment  of  convict  on  public  roads:  Simmons  v.  Georgia  Iron  &  Coal  Co.  61 
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L.  K-  A.  739,  which  denies  right  to  work  convicts  in  private  chain  gangs  controlled 
by  private  individuals. 

Cited  in  note  (35  L.  R.  A.  566,  578)  on  cruel  and  unusual  punishments. 

Poll    taxe«. 

Cit«d  in  note  (29  L.  R.  A.  412)  on  poll  taxes. 


27  L.  R,  A.  614,  SYNDICATE  INS.  CO.  v.  BOHN,  12  C.  C.  A.  631,  27  U.  S.  App. 
564,  65  Fed.  165. 

Corporation   mm  a   cll«tlii«t   entity. 

Cited  in  Watson  v.  Bonfils,  53  C.  C.  A.  645,  116  Fed.  167,  holding  bank  owning 
Btock  and  notes  of  corporation  it  had  created,  without  power  to  transfer  title 
to  real  estate  held  by  such  corporation. 

Conditions  in  poUciea  as  to  o^rnorvlilp  of  inanred  property. 

Cited  ia  Mechanics  &  T.  Ins.  Co.  v.  Mutual  Real  Estate  &  Bldg.  Asso.  98  Ga. 
265,  25  S.  £.  457,  holding  conditions  in  policy  as  to  ownership  of  insured  property 
binding  on  insured,  unless  waived  by  insurer;  Orient  Ins.  Co.  v.  Williamson,  9S 
6a.  466,  25  S.  E.  560,  holding  plea  that  insured  was  not  owner  of  property  insured 
when  policy  was  issued  improperly  rejected;  Rosenstock  v.  Mississippi  Home  Ins. 
Co.  82  Miss.  687,  35  So.  300,  holding  vendor  admitting  vendee  into  possession  of 
real  estate  upom  part  payment  of  purchase  price  not  sole  owner  within  terms  of 
policy. 

Cited  in  footnotes  to  So^t'^m  Ins.  Co.  ▼.  Estes,  62  L.  R.  A.  916,  which  holds 
policy  not  avoided  by  existence  of  vendor's  lien^  nor  institution  of  foreclosure 
proceedings;  Steinmeyer  v»  Steinmeyer,  69  L.  R.  A.  319,  which  holds  entry  of 
judgment  setting  aside  voluntary  deed  does  not  change  grantee's  ownership. 

Disapproved  in  effect  in  Manchester  Fire  Assur.  Co.  v.  Abrams^  32  C.  C.  A. 
431,  61  U.  S.  App.  276,  89  Fed.  936,  holding  insured  not  required  to  show  more 
than  insurable  interest,  where  be  does  not  misrepresent  or  conceal  his  interest. 

Entoppel. 

Distinguished  in  BaldT7in  v.  German  Ins.  Co.  113  Iowa,  317,  86  Am.  St.  Rep. 
375,  85  N.  W.  26,  holding  insurer  not  estopped  from  setting  up  invalidity  of 
policies,  because  of  mortgage  clause  attached,  without  consideration  and  without 
knowledge  of  vacancy  of  premises. 

Mortffaffe  clan«e«  in  pollcle«. 

Cited  in  North  British  &  M.  Ins.  Co.  v.  Bohn,  49  Neb.  573,  68  N.  W.  942,  and 
Hare  v.  Headley,  54  N.  J.  Eq.  556,  35  Atl.  445,  upholding  validity  of  clause  in 
policies  continuing  insurance  as  to  mortgagee,  where  policy  may  be  avoided  as 
to  owner  or  mortgagor;  Boyd  v.  Thuringia  Ins.  Co.  25  Wash.  450,  55  L.  R.  A.  166, 
65  Pae.  786,  holding  policy  not  invalidated  by  subsequent  acts  of  mortgagor, 
where  mortgagee  is  party  intended  to  be  insured;  Delaware  Ins.  Co.  v.  Greer, 
61  L.  R.  A.  139,  footnote  p.  137,  57  C.  C.  A.  191,  120  Fed.  919,  holding  mortgage 
clause  providing  for  payment  of  loss  to  mortgagee  "as  his  interest  may  appear" 
subjects  mortgagee  to  risks  of  acts  or  omissions  of  mortgagor  affecting  validity 
of  policy. 

Cited  in  footnote  to  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  36  L.  R.  A. 
673,  which  holds  policy  not  avoided  as  to  mortgagee's  interest  by  insured's  ''viola- 
tion of  provision  against  transfer  of  property  without  consent. 
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27  L.  R.  A.  622,  WESTERN  U.  TELEG.  CO.  v.  CALL  PUB.  CO.  44  Neb.  326, 

48  Am.  St.  Rep.  729,  62  N.  W.  506. 
Telegrraph  companies  as  pabllc  carrier*. 

Cited  in  Perry  v.  German- American  Bank,  53  Neb.  92,  68  Am.  St.  Rep.  593, 
73  N.  W.  638,  and  Hughes  v.  Western  U.  Teleg.  Co.  79  Uo,  App.  136,  holding  tele- 
graph companies  public  carriers  of  intelligence. 

Dlacrlmlnatlon  In  rates. 

Cited  in  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  181  U.  S.  92,  45  L.  ed-  766, 
21  Sup.  Ct.  Rep.  561,  Affirming  58  Neb.  194,  78  N.  W.  519,  upholding  right  of 
recovery  where  dissimilarity  in  rates  was  disproportionate  to  dissimilarity  of 
service;  Nebraska  Teleph.  Co.  v.  State,  55  Neb.  635,  45  L.  R.  A.  117,  76  X.  W.  171, 
holding  telephone  company  required  to  furnish  telephone  service  for  reasonable 
compensation,  without  discrimination. 

Cited  in  footnote  to  Inter-Ocean  Pub.  Co.  v.  Associated  Press,  48  L.  R.  A.  563, 
which  denies  right  of  news  collecting  corporation  operating  telegraph  lines  to 
discriminate  between  publishers  in  sale  of  news. 

Regrnla-tlon    of   electric    companies. 

Cited  in  note  (31  L.  R.  A.  804)  on  police  regulation  of  electric  oompaniea 

27  L.  R,  A.  629,  TRAVELERS'  INS.  CO.  v.  MELIGK,  12  C.  C.  A.  544,  27  U.  S. 

App.  547,  65  Fed.  178. 
Proximate    cause    of    Injury   or    death. 

Cited  in  Chicago  G.  W.  R.  Co.  v.  Price,  38  C.  C.  A.  244,  97  Fed.  429,  holding  it 
question  for  jury  whether  roughness  of  road  was  proximate  cause  of  death  result- 
ing from  explosion  of  oil  flowing  from  tank  broken  by  collision;  Missouri,  K.  it 
T.  R.  Co.  V.  Byrne,  40  C.  C.  A.  407,  100  Fed.  363,  holding  question  of  what  was 
proximate  cause  of  injury  ordinarily  one  for  jury;  Southern  P.  Co.  v.  Yeargin, 
48  C.  C.  A.  506,  109  Fed.  445,  holding  it  question  for  jury  whether  collision  in 
nighttime  was  caused  by  failure  to  read  orders  correctly,  or  by  failure  to  equip 
locomotive  with  headlight;  Modern  Woodman  Acci.  Asso.  v.  Shryock,  54  Neb.  257, 
39  L.  R.  A.  830,  74  N.  W.  607,  holding  question  whether  death  was  caused  by 
disease  or  accident  properly  submitted  to  jury,  where  deceased  fell  and  died 
from  heart  disease  shortly  after;  Little  Rock  &  M.  R.  Co.  v.  Barry,  43  L.  R  A 
371,  28  C.  C.  A.  650,  56  U.  S.  App.  37,  84  Fed.  950,  holding  failure  of  freight 
train  to  send  back  flagman  proximate  cause  of  rear-end  collision  with  extra 
passenger  train;  Koch  v.  Fox,  71  App.  Div.  298,  75  N.  Y.  Supp.  913,  stating,  but 
not  deciding,  that  wrongdoer  would  bo  liable  for  death  caused  by  injury  pro- 
ducing insanity  leading  deceased  to  jump  into  river  and  contract  pneumonia,  from 
which  he  died;  Marj'land  Casualty  Co.  v.  Glass,  29  Tex.  Civ.  App.  161,  67  S.  W. 
1062,  holding  administration  of  chloroform  not  proximate  cause  of  death  of  one 
dying  while  undergoing  surgical  operation  for  appendicitis;  Cole  v.  German  Sav. 
A  L.  Soc.  63  L.  R.  A.  423,  59  C.  C.  A.  601,  124  Fed.  121,  holding  act  of  strange 
boy  opening  door  in  dark  hall,  proximate  cause  of  injury  to  one  walking  through 
into  elevator  well. 

Prenamptlon   as   to  suicide. 

Cited  in  note  (35  L.  R.  A.  263)  on  insanity  as  affecting  condition  as  to  suicide 
in  life  insurance  policy. 
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I>«At]ft    or  Injury  due  to  accident. 

Cited  in  National  Masonic  Acci.  Asao.  v.  Shryock,  20  C.  C.  A.  5,  36  U.  S.  App. 
658,  73  Fed,  776,  holding  under  accident  policy  that  insurer  not  liable  for  acci- 
dental injury  hastening  death  from  disease;  Commercial  Travelers*  Mut.  Acci. 
Asso.  V.  Fulton,  24  C.  C.  A.  667,  45  U.  gk  App.  578,  79  Fed.  428,  holding  insurer 
aorainst  accident  not  liable  for  death  from  accident,  where  death  would  not  have 
resulted  but  for  disease  of  insured;  Western  Commercial  Travelers*  Asso.  v. 
Smith,  40  L.  R.  A.  657,  29  C.  C.  A.  226,  56  U.  S.  App.  393,  85  Fed.  404,  holding 
deatli  from  blood  poisoning  from  abrasion  of  skin  accidental  within  meaning  of 
policy;  Thornton  v.  Travelers  Ins.  Co.  116  Ga.  127,  94  Am.  St.  Rep.  99,  42. S.  E. 
287,  holding  insurance  company  liable  for  injury  aggravating  a  hernia,  under 
policy  relieving  it  from  liability  for  injury  resulting  "wholly  or  partly,"  directly 
or  indirectly,  from  hernia." 

Cited  in  note  (30  L.  R.  A.  211)  on  what  constitutes  an  accident  within  meaning 
of  accident  insurance  policy. 

Comclnal-veneMi  of  proof*  of  death  or  loaa. 

Cited  in  Dischner  v.  Piqua  Mut.  Aid  &  Acci.  Asso.  14  S.  D.  438,  85  N.  W. 
1)98,  upholding  right  of  beneficiary  to  show  that  proofs  of  death  were  erroneous. 

Cited  in  note  (44  L.  R.  A.  843,  853)  on  conclusiveness  of  proof  of  loss  as 
against  insured  or  his  beneficiaries. 


Revexval   om   tbe  eTldence. 

Cited  in  Fidelity  &  C.  Co.  v.  Egbert,  28  C.  C.  A.  283,  65  U.  S.  App.  200,  84  Fed. 
413,  refusing  to  reverse  judgment  on  verdict  of  accidental  death,  because  evidence 
pointed  strongly  to  suicide. 

-27   L.   R.  A.  636,  GERMAXIA  BANK  v.  BOUTELL,  60  Minn.  189,  51  Am.  St. 

Rep.  519,  62  N.  W.  327. 
Payrnent   of   forared   commercial    paper. 

Cited  in  First  Nat.  Bank  v.  Marshalltown  State  Bank,  107  Iowa,  329,  44  L.  R. 
A.  132,  footnote  p.  131,  77  N.  W.  1045,  holding  drawee  bank  paying  forged  check 
liable  for  loss,  though  first  indorsement  also  forged;  First  Nat.  Bank  v.  First 
Nat.  Bank,  58  Ohio  St.  215,  41  L.  R.  A.  586,  footnote  p.  684,  65  Am.  St.  Rep. 
748,  50  N.  E.  723,  sur^taining,  except  so  far  as  modified  by  local  custom,  general 
rule  that  drawee  of  check  knows  drawer's  signature;  Neal  v.  Coburn,  92  Me.  148, 
69  Am.  St.  Rep.  495,  42  Atl.  348,  holding  that  bank  cannot  recover  amount' paid 
on  forged  check  to  innocent  holder  for  value;  Woods  v.  CJolony  Bank,  114  Ga, 
685,  56  L.  R.  A.  931,  footnote  p.  920,  40  S.  E.  720,  holding  presumption  of  drawee 
knowing  drawer's  signature  not  available  to  negligent  holder;  Canadian  Bank  of 
Commerce  v.  Bingham,  30  Wash.  492,  60  L.  R.  A.  958,  footnote  p.  955,  71  Pac. 
43,  sustaining  drawee's  right  to  recover  amount  of  forged  check  payable  to 
fictitious  person,  from  one  cashing  same  on  indorsement  purporting  to  be  that 
of  payees,  without  requiring  identification. 

Cited  in  footnote  to  Robb  v.  Pennsylvania  Co.  for  Ins.  on  L.  &  G.  Annuities, 
41  L.  R.  A.  695,  which  denies  depositor's  liability  in  absence  of  negligence  for 
loss  from  payment  of  his  deposit  on  checks  forged  by  use  of  rubber  stamp. 

Cited  in  notes  (36  L.  R.  A.  539)  on  liability  of  peirson  whoso  siornnturc*  is 
forged  on  commercial  paper;  (49  L.  R.  A.  315)  on  guaranty,  by  one  signing  obli- 
gation as  surety,  of  genuineness  of  other  nignatures. 
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27  L.  R.  A.  643,  KILPATRICK  v.  BALTIMORE,  81  M<L  179,  48  Am.  St.  Rep. 

509,  31  Atl.  805. 
Conditions  and  coT-enanta  in  de«d«. 

Cited  in  Faith  v.  Bowles,  86  Md.  17,  37  Atl.  711,  holding  condition  subsequent 
not  created  by  deed  of  land  to  county  "for  a  public  schoolhouse,"  etc.,  "and  for 
no  other  purpose  in  fee;"  Baltimore  v.  Day,  89  Md.  565,  43  Atl.  798,  holdlni; 
that  deed  to  city  granting  full  control  of  certain  water  for  "use  of  inhabitants'' 
of  city  authorized  disposition  of  water  outeide;  Ellicott  v.  Ellicott,  90  Md.  325. 
48  L.  R.  A.  60,  45  AiA.  183,  holding  property  subject  to  condition  subsequent, 
broken  by  death  of  devisee,  decends  to  his  heirs;  Ecroyd  t.  Coggeshall,  21  R.  L  5. 
79  Am.  St.  Rep.  741,  41  Atl.  260,  holding  condition  subsequent  not  created  by 
deed  to  city  of  land  restricted  to  use  for  city  hall;  Arery  v.  United  States,  44 
C.  C.  A.  167,  104  Fed.  716,  holding  condition  subsequent  not  created  by  deed  to 
city  of  land  "as  and  for  a  public  street,"  etc. 

Cited  in  footnotes  to  Upington  v.  Corrigan,  37  L.  R.  A.  794,  which  holds 
grantor's  right  of  re-entry  for  condition  broken  not  devisable;  Rowzee  v.  Pierce. 
40  L.  R.  A.  402,  which  sustains  sight  to  injunction  against  erecting  schoolhou^e 
on  land  dedicated  for  ornamental  public  park;  Los  Angeles  University  v.  Swarth. 
54  L.  R.  A.  262,  which  holds  covenant,  not  condition,  created  by  deed  conditioned 
that  land  shall  be  used  exclusively  for  college  campus. 

27  L.  R,  A.  646,  BALTIMORE  v.  KEELEY  INSTITUTE,  81  Md.  106,  31  Atl.  437. 
Objects   of   taxation   and  oxpondltnro  of  pnblle   funds. 

Cited  in  Wisconsin  Keeley  Institute  Co.  v.  Milwaukee  County,  95  Wis.  161, 
36  L.  R.  A.  59,  footnote  p.  55,  60  Am.  St.  Rep.  105,  70  N.  W.  68,  holding  invalid, 
statute  for  treatment  of  habitual  drunkards  at  private  institution  at  county 
expense. 

Cited  in  footnotes  to  Re  House,  33  L.  R.  A.  832,  which  sustains  right  to  use 
county  funds  to  pay  for  cnre  of  indigent  inebriates  in  private  establishment; 
Murray  v.  Board  of  Comrs.  51  L.  R.  A.  828,  which  holds  classification  of  counties 
by  population  for  treatment  of  inebriates  unconstitutional;  State  ex  rel.  Garrett 
V.  Froehlich,  61  L.  R.  A.  345,  which  denies  right  of  legislature  to  appropriate 
funds  to  redeem  warrants  issued  under  invalid  law  for  treatment  of  inebriates  at 
public  expense;  Lund  v.  Chippewa  County,  34  L.  R.  A.  131,  which  sustains  dona- 
tion by  county  to  secure  site  for  state  institution  for  feeble  minded;  Pritchard  v. 
Magoun,  46  L.  R.  A.  381,  which  authorizes  tax  to  aid  in  building  for  highway  and 
railway  purposes  toll  bridge  owned  by  private  corporation;  Allen  v.  State  Au- 
ditors, 47  L.  R.  A.  117,  which  denies  right  to  appropriate  public  money  to  pay 
pardoned  convict  for  alleged  wrongful  imprisonment;  Dodge  v.  Mission  Twp. 
54  L.  R.  A.  242,  which  holds  promotion  of  construction  and  operation  of  sugar 
mills  a  private  purpose  not  authorizing  taxation. 
Ck>natltntlonal   provision  as   to  titles  of  acts. 

Cited  in  Mealey  v.  Hagerstown,  92  Md.  744,  48  Atl.  746,  holding  title  to  act 
"to  provide  for  establishment  of  an  electric  light  plant  in"  town  sufficient  to 
warrant  provision  for  establishment  of  same  "by"  town. 

27  L.  R,  A.  848,  SHANFELTER  v.  BALTBiORE,  80  Md.  483,  31  Atl.  439. 
Rale  as  to  Jndlclal  notice  of  nkonlclpal  ordinances. 

Cited  in  Mcintosh  v.  Pueblo,  9  Colo.  App.  462,  48  Pac.  969,  refusing  to  take 
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judicial  notiee  of  municipal  ordinance;  Royoe  y    Salt  Lake  City,  15  Utali,  405, 
49   Pac.  290,  holding  that  city  ordinances  not  pleaded  or  put  in  evidence  cannot 
be  considered. 
DiscomtlmiaaBee    of    condemnatlcMt    proeeedliiar« 

Cit«d  in  Onondaga  County  v.  White,  38  Misc.  592,  77  N.  Y.  Supp.  1074,  holding 
county  entitled  to  discontinuance  of  condemnation  proceedings  upon  payment  of 
costs  and  compensation  of  guardian  ad  litem, 

27  L.  R.  A.  651,  WYETH  HARDWARE  &  MFG.  CO.  v.  H.  F.  LANG  A  CO.  127 

Mo.  242,  48  Am.  St.  Rep.  626,  29  S.  W.  1010. 
S«irviee  by  publication. 

Cit«d  in  Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  486,  41  L.  R.  A.  333,  footnote 
p.  331,  72  Am.  St.  Rep.  181,  23  So.  825,  holding  garnishment  of  debt  due  nonresi- 
dent not  personally  served  in  state,  invalid. 
GAmlabment    proceedings. 

Cited  in  Howland  v.  Chicago,  R,  I.  &  P.  R.  Co.  134  Mo.  478,  36  S.  W.  29,  hold- 
ing debts  attachable  in  any  state  of  which  debtor  is  not  a  resident;  Lancashire 
Ins.   Co.  V.  Corbetts,  165  111.  599,  36  L.  R.  A.  642,  footnote  p.  640,  56  Am.  St. 
Rep.  275,  46  N.  £.  631,  authorizing  garnishment  of  foreign  corporation  for  debt 
due   nonresident;   Nprdyke  v.  Charlton,   108  Iowa,  419,  79  N.  W.   136,  holding 
attachment  of  promissory  notes  superior  to  later  garnishment  in  another  state; 
Chicago,  R.  L  &  P.  R.  Co.  v.  Sturm,  174  U.  S.  717,  43  L.  ed.  1146,  19  Sup.  Ct. 
Rep.  797,  reversing  judgment  for  failure  to  grant  continuance  on  ground  of  pend- 
ing appeal  in  garnishment  proceeding  in  another  state;  Cross  v.  Brown,  19  R.  I. 
228,  33  Atl.  147,  holding  situs  of  debt  for  garnishment  to  be  at  demieil  of  gar- 
nished debtor;  Tootle  v.  Coleman,  57  L.  R.  A.  124,  footnote  p.  120,  46  C.  C.  A. 
136,  107  Fed.  45,  holding  right  to  garnish  debtor  not  limited  to  situs  of  chose  in 
action;  Pennsylvania  R.  Co.  v.  Rogers,  52  W.  Va.  460,  62  L.  R.  A.  184,  footnote 
p.  178,  44  S.  E.  300,  holding  nonresident  summoned  as  garnishee  while  temporarily 
within  state  not  subject  to  further  proceedings  unless  he  has  property  within 
state;  Dinkins  v.  Crunden-Martin  Woodenware  Co.  99  Mo.  App.  317,  73  S.  W. 
246,  upholding  garnishment  of  debt  due  from  resident  to  nonresident  of  state; 
Swedish-American  Nat.  Bank  v.  Bleecker.  72  Minn.  392,  42  L.  R.  A.  283,  75  N.  W. 
740,  denying  right  of  Minnesota  creditor  to  garnish  English  insurance  company, 
liable  for  loss  on  debtor's  property  in  Dakota. 

Cited  in  footnotes  to  Reimers  v.  Seatco  Mfg.  Co.  30  L.  R.  A.  364,  which  denies 
right  to  garnish  foreign  corporation  in  case  where  all  parties  nonresidents;  Ward 
V.  Boyee,  36  L.  R.  A.  649y.  which  holds  trustee  process  in  other  state  to  reach  note 
held  by  nonresident  not  personally  served  ineffectual ;  Strause  Bros.  v.  Mtns,  Ins. 
Co.  48  L.  R.  A.  452,  which  holds  debt  of  insurance  company  for  loss  in  other  state 
without  situs  where  company  has  agent,  for  garnishment  purposes,  in  third  state; 
Bullard  v.  Chaffee,  51  L.  R.  A.  715,  which  holds  person  garnishable  only  in  state 
where  debt  payable,  if  creditor  resides  there;  Hawley  v.  Hurd,  52  L.  R,  A.  195, 
which  sustains  discrimination  between  banks  in  and  out  of  state  as  to  attachment 
of  negotiable  paper. 

Distinguished  in  Tourville  v.  Wabash  R.  Co.  148  Mo.  621,  71  Am.  St.  Rep.  650, 
50  S.  W.  300,  upholding  trial  court's  refusal  to  admit  evidence  of  foreign  garnish- 
ment proceedings,  where  cause  had  been  remande»l  with  directions  to  enter  judg- 
ment. 
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27  L.  R.  A.  653,  DRAKE  v.  CRANE,  127  Mo.  85,  29  S.  W.  990. 
Construction  of  -vrlUa. 

Cited  in  McMillan  v.  Farrow,  141  Mo.  62,  41  S.  W.  890,  holding  circumstanees 
surrounding  testator  at  time  of  execution  of  will  are  to  be  taken  into  considera- 
tion in  determining  his  intention ;  Turney  v.  Sparks,  88  Mo.  App.  369,  and  Cross  v. 
Hoch,  149  Mo.  338,  50  S.  W.  786,  holding  that  will  should  be  construed  so  as  to 
give  effect  to  intention  of  testator  as  gathered  from  whole  instrument ;  Underwood 
V.  Cave,  176  Mo.  12,  75  S.  W.  451,  holding  devise  of  life  estate  not  enlarged  by 
use  of  words  "shall  be  hers  absolutely  during  her  natural  life." 

Po-vrera  of   traatees   under   "wills   and   of  niarrled   'vronien. 

Cited  in  Garesche  v.  Levering  Invest.  Co.  146  Mo.  446,  46  L.  R.  A.  235,  foot- 
note p.  232,  48  S.  W.  653,  denying  power  of  trustees,  under  will,  to  incorporate 
trust  estate. 

Cited  in  footnote  to  Detroit  Chamber  of  Commerce  v.  Goodman,  35  L.  R.  A.  96, 
which  denies  married  woman's  right  to  subscribe  for  fund  for  procuring  improve- 
ment on  property  near  hers. 

27  L.  R.  A.  660,  GUILD  v.  GOODWIN,  94  Tenn.  486,  45  Am.  St.  Rep.  743,  29 

S.  W.  721. 
Statute   of  limitations. 

Cited  in  Morgan  v.  Duffy,  94  Tenn.  690,  30  S.  W.  735,  holding  that  statute  of 
limitations  does  not  run  against  action  for  malicious  prosecution  until  prosecu- 
tion ends. 

27  L.  R.  A.  662,  BUSH  v.  McFARLAND,  94  Tenn.  538,  45  Am.  St.  Rep.  760,  29 

S.  W.  899. 
Slarnature  of  'witness  to  "will. 

Cited  in  Re  Crawford  (S.  C.)  32  L.  R.  A.  78,  24  S.  E.  69,  holding  signature  to 
will  not  insufficient  because  written  by  another  witness  in  presence,  and  at  re- 
quest, of  former. 

27  L.  R.  A.  663,  NASHVILLE  TRUST  CO.  v.  SMYTHE,  94  Tenn.  513,  45  Am. 

St.  Rep.  748,  29  S.  W.  903. 
Rlirbts  of  bolders  of  notes   secured  by  vendor's  liens  or  ukortKaares. 

Cited  in  Hamilton  v.  Fowler,  40  C.  C.  A.  52,  99  Fed.  24,  holding  that  mortgage 
securing  note  passes  to  indorsee  without  specific  assignment;  Douglass  v.  Blount, 
22  Tex.  Civ.  App.  496,  55  S.  W.  520,  holding  assignee  of  one  of  a  series  of  notes 
secured  by  vendor's  lien  or  mortgage  entitled  to  priority  as  against  other  notes 
in  hands  of  vendor;  First  Nat.  Bank  v.  Edgar,  65  Neb.  344,  91  N.  W.  404,  holding 
lien  of  vendor  of  land  assigned  pro  tanio  upon  assignment  by  vendor  of  part  of 
purchase  price  notes. 

Cited  in  footnotes  to  Kernohan  y.  Manss,  29  L.  R.  A.  317,  which  holds  bona 
fide  purchasers  before  maturity  of  genuine  notes  secured  by  mortgage  entitled  to 
priority  over  previous  assignee  of  genuine  mortgage  and  forged  copies  of  notes: 
Owings  V.  McKenzie,  40  L.  R.  A.  154,  which  holds  second  note  secured  by  deed 
of  trust  not  made  due  by  mere  nonpayment  of  first  note. 
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27  L.  R.  A.  669,  FUNN  v.  PRAIRIE  CX)UNTY,  60  Ark.  204,  46  Am.  St.  Rep.  168, 

29   S.  W.  469. 
Coiii9«naatiom    of   ifvltmeasea. 

Cited  in  Clark  County  v.  Kerstan,  60  Ark.  509,  36  S.  W.  1046,  holding  physician 
making  post  mortem  examination  not  entitled  to  additional  compensation  for 
testifying  as  to  it-5  results;  Dixon  v.  People,  168  111.  196,  39  L.  R.  A.  125,  48  N.  E. 
108,  holding  physician  punishable  for  contempt  on  refusal  to  testify  as  an  expert 
without  being  paid;  Barrus  v.  Phaneuf,  166  Mass.  125,  32  L.  R.  A.  620,  footnotes 
p.  619,  44  N.  E.  141,  sustaining  contract  to  pay  extra  compensation  to  expert 
witness. 

Cited  in  note  (39  L.  R.  A.  120,  121)  on  right  of  state  to  require  service  of  wit- 
nesses without  compensation. 

27  L.  R.  A.  676,  BROWN  v.  EPPS,  91  Va.  726,  21  S.  E.  119. 
Rtarl^ta    of   prlAonem   as   to    trial. 

Cited  in  Re  Kinsel,  64  Kan.  5,  56  L.  R.  A.  477,  67  Pac.  634,  upholding  convic- 
tion for  violation  of  city  ordinance  against  keeping  bawdy  house,  without  trial 
by  jury;  Benton  v.  Com.  91  Va.  786,  21  S.  E.  495,  holding  speedy  trial  not  denied 
where  new  trial  was  granted  defendant  for  erroneous  continuance. 

Cited  in  footnote  to  State  v.  Gerry,  38  L.  R.  A.  228,  which  holds  right  to  jury 
trial  not  satisfied  by  jury  trial  on  appeal. 

Bill    of    exceptioniB    alftned    In    Tncatlon. 

Cited  in  Virginia  Development  Co.  v.  Rich  Patch  Iron  Co.  98  Va.  708,  37  S.  E. 
2S0,  holding  bill  of  exceptions  signed  by  judge  in  vacation,  upon  consent  of  par- 
ties, invalid. 

27  L.  R.  A.  680,  SHIELDS  v.  LOUISVILLE  &  N.  R.  CO.  97  Ky.  103,  29  S.  W.  978. 

Injnriea   received   In   allgrlttlnar   from    movlnar   trains. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Webb,  99  Ky.  343,  35  S.  W.  1117,  denying 
liability  of  railroad  company  for  injury  to  boy  in  jumping  from  car,  which  he 
had  boarded  without  knowledge  of  conductor;  Berry  v.  Louisville  &  N.  R.  Co. 
109  Ky.  736,  60  S.  W.  699,  denying  liability  of  carrier  for  injury  received  by  one 
not  a  passenger,  in  alighting  from  moving  train. 

27  L.  R.  A.  684,  STATE,  TIDE  WATER  PIPE  CO.,  PROSECUTOR,  v.  STATE 
ASSESSORS,  57  N.  J.  L.  516,  31  Atl.  220. 

Affirmed  without  opinion  in  59  N.  J.  L.  269,  39  Atl.  1114. 
Taxation    of    corporations. 

Cited  in  Hancock  v.  Singer  Mfg.  Co.  62  N.  J.  L.  351,  42  L.  R,  A.  863,  41  Atl. 
846,  declaring  franchise  tax  void  under  special  chapter  of  defendant  corporation. 

Cited  in  notes  (60  L.  R.  A.  685)  on  corporate  taxation  and  the  commerce 
clause;   (57  L.  R.  A.  60,  92)  on  taxation  of  corporate  franchises  in  United  States. 

Joint  stock  and  unincorporated  companies. 

Cited  in  footnotes  to  State  ex  rel.  Railroad  &  W.  Commission  v.  Adams  Exp. 
Co.  38  L.  R.  A.  225,  which  holds  service  on  nonresident  joint  stock  association 
properly  made  on  local  agent;  State  ex  rel.  Railroad  &  W.  Commission  v.  United 
States  Exp.  Co.  50  L.  R.  A.  667,  which  sustains  state's  right  to  require  informa- 
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tion  as  to  business  within  state  of  unincorporated  express  company  of  other 
state;  Re  Jones,  60  L.  R.  A.  476,  which  holds  shares  in  joint  stock  companj 
owning  real  estate  only,  personalty  in  applying  transfer  tax  law. 

Pipe  lines. 

Cited  in  footnote  to  Clements  v.  Philadelphia  Co.  39  L.  R.  A.  532,  which  sus- 
tains gas  company's  right  to  enter  premises  to  remove  '^s  pipes  on  abandoning 
useless  line. 

27  L.  R.  A.  685,  KROESSIN  v.  KELLER,  60  Minn.  372,  51  Am.  St.  Rep.  533,  62 

N.  W.  438. 
Actions    for   torUi   hy   or   aaralnst   niarrled    -vromem. 

Cited  in  Pett-Morgan  v.  Kennedy,  62  Minn.  355,  30  L.  R.  A.  531,  54  Am.  St 
Rep.  647,  64  N.  W.  912,  holding  common-law  rule  as  to  liability  of  husband  for 
slander  by  wife  not  abrogated  by  statutes  relating  to  married  women;  Lockwood 
V.  Lockwo«d,  67  Minn.  493,  79  N.  W.  784,  holding  action  maintainable  by  wife 
for  alienation  of  husband's  affections. 

Cited  in  footnotes  to  Tucker  t.  Tucker,  32  L.'  R.  A.  623,  which  holds  parent 
not  liable  for  advising  son  to  separte  from  wife;  Brown  v.  Brown,  38  L.  R  A. 
242,  which  sustains  right  of  action  in  own  name  by  abandoned  wife  against 
person  causing  abandonment;  Houghton  v.  Rice,  47  L.  R.  A.  311,  which  denies 
right  of  action  against  other  woman  for  alienating  husband's  affections,  when 
unaccompanied  by  adultery;  Dietaman  v.  MuUin,  50  L.  R.  A.  808;  Wolf  v.  Frank, 
52  L.  R.  A.  102;  Betser  v.  Betser,  52  L.  R.  A.  630, —  which  sustains  wife's  right 
of  action  for  alienating  her  husband's  affections. 

27  L.  R.  A.  686,  STATE  v.  KENT,  4  N.  D.  577,  62  N.  W.  631. 

Report  of  second  appeal  in  5  N.  D.  529,  35  L.  R.  A.  523,  67  N.  W.  1052. 
Bias  of  trial  Jndffe. 

Cited  in  Lincoln  v.  Territory,  8  Okla.  552,  58  Pac.  730,  holding  defendant 
entitled  to  change  of  judge,  upon  affidavit  positively  stating  that  he  cannot  have 
fair  trial. 

Distinguished  in  Cox  v.  United  States,  5  Okla.  715,  50  Pac.  175,  upholding 
right  of  court  to  refuse  application  for  change  of  trial  judges,  imless  bias  or 
prejudice  of  judge  reasonably  appears. 

Rlffbt   of   state   attorney    to   ontslde   assistance. 

Cited  in  Thalheim  v.  State,  38  Fla.  184,  20  So.  938,  upholding  right  of  state 
attorney  in  criminal  case  to  be  assisted  by  attorneys  in  employ  of  private  cor- 
poration; United  States  v.  Rosenthal,  121  Fed.  872,  holding  indictments  invali- 
dated by  presence  of  special  assistant  to  district  attorney,  before  grand  jury. 

Rules  as  to  principals  In  felonies. 

Cited  in  State  v.  Geddes,  22  Mont.  87,  55  Pac.  919,  holding  indictment  charging 
defendant  as  principal,  with  murder,  sustained  by  proof  that  he  advised  and 
encouraged  it. 

Indncements  for   testlfylngr. 

Cited  in  Territory  v.  Chavez,  8  N.  M.  537,  45  Pac.  1107,  holding  exclusion  of 
testimony  as  to  liberty  and  favor  granted  witnesses  convicted  of  crime,  erroneous 
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27  L.  R.  A.  696,  ERSKINE  v.  NELSON  COUNTY,  4  N.  D.  66,  58  N.  W.  348. 
Cvrmtl-ve  statu te«. 

Oited  in  Steele  County  v.  Erskine,  39  C.  C.  A.  173,  98  Fed.  220,  Affirming  87 
Fed.  636,  upholding  right  of  legislature  bj  curative  statute  to  validate  municipal 
contract  declared  void  by  courts. 

27  L.  R.  A.  710,  HEALTH  DEPARTMENT  v.  TRINITY  CHURCH,  145  N.  Y. 
32,  64  N.  Y.  S.  R.  507,  45  Am.  St.  Rep.  579,  39  N.  E.  833. 

Due    exercise   of   police    po^vrer. 

Oited  in  People  v.  Havnor,  149  N.  Y.  201,  31  L.  R.  A.  691,  52  Am.  St.  Rep. 
707   43  N.  E.  541,  upholding  constitutionality  of  act  forbidding  barbering  on 
SuRday,  excepting  in  city  of  New  York  and  village  of  Saratoga;  Department  of 
Buildings  v.  Field,  12  App.  Div.  260,  42  N.  Y.  Supp.  691,  upholding  order  re- 
quiring boarding-house  owner  to  comply  with  statute  relating  to  fire  escapes; 
Cartwright  v.  Cohoes,  39  App.  Div.  72,  56  N.  Y.  Supp.  731,  upholding  ordinance 
forbidding  maintenance  of  privy  vault  within  25  feet  of  door  or  window  of  resi- 
denoe;  Brooklyn  v.  Nassau  Electric  R.  Co.  44  App.  Div.  466,  61  N.  Y.  Supp.  33, 
upholding  validity  of  act  forbidding  use  of  soft  coal  within  specified  district  in 
city;    People  v.  Lochner,  177  N.  Y.  154,   101  Am.  St.  Rep.  773,  69  N,  E.  373, 
Affirming  73  App.  Div.  125,  76  N.  Y.  Supp.  396,  upholding  act  regulating  hours 
of  labor  in  bakery  and  confectionery  establishments;  State  v.  Hogreiver,  152  Ind. 
660,  45  L.  R.  A.  509,  53  N.  E.  921,  upholding  validity  of  act  prohibiting  base- 
ball on  Sunday,  where  any  fee  is  charged;  People  v.  Smith,  108  Mich.  532,  32 
L.  R.  A.  856,  62  Am.  St.  Rep.  715,  66  N.  W.  382,  upholding  validity  of  act  re- 
quiring emery  wheels  to  be  provided  with  blowers;   State  v.  Theriault,  70  Vt. 
627,  43  L.  R,  A.  294,  67  Am.  St.  Rep.  695,  41  Atl.  1030,  upholding  validity  of 
act  regulating  fishing  in  streams  stocked  by  fish  and  game  commissioners;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Nebraska,  170  U.  S.  76,  42  L.  ed.  954,  18  Sup.  Ct.  Rep. 
613,  Affirming  47  Neb.  672,  41  L.  R.  A.  486,  53  Am.  St.  Rep.  557,  66  N.  W.  624, 
upholding  validity  of  act  authorizing  city  to  require  railroad  companies  to  con- 
struct and  repair  viaducts  over  its  streets;   Colon  v.  Lisk,   153  N.  Y.   197,  60 
Am.  St.  Rep.  609,  47  N.  £.  302,  holding  act  providing  for  summary  seizure  and 
forfeiture  of  boat  owned  or  used  by  person  interfering  with  oysters  or  shell  fish 
of  another  not  authorized  under  police  power;   Flushing  v.  Carraher,  87  Hun, 
64,  33  N.  Y.  Supp.  951,  declaring  ordinance  forbidding  keeping  of  cows  within 
200  feet  of  any  dwelling,  without  special  permit,  invalid;   New  York  Sanitary 
Utilization  Co.  v.  Health  Department,  61  App.  Div.   113,  70  N.  Y.  Supp.  510, 
Affirming  32  Misc.  582,  67   N.  Y.  Supp.  324,  denying  constitutionality  of  act 
directing  removal  by  health  board  of  garbage  planta  from  city;  Bell  v.  Gaynor, 
14  Misc.  338,  36  N.  Y.  Supp.  122,  questioning  constitutionality  of  act  forbidding 
use  of  milk  cans  without  consent  of  owner;  Jew  Ho  v.  Williamson,  103  Fed.  19, 
holding  quarantine  of  district  of  twelve  blocks,  containing  more  than   10,000 
persons,  where  only  nine  persons  were  supposed  to  have  died  from  bubonic  plague, 
unreasonable;  Eckhardt  v.  Buffalo,  19  App.  Div.  17,  46  N.  Y.  Supp.  204   (con- 
curring opinion),  holding  health  commissioners  of  city,  after  abating  pri\'y  vault, 
without  power  to  build  new  closet  and  drain  at  expense  of  $300  in  difl'crent 
place;  Haag  v.  Mt.  Vernon,  41  App.  Div.  369,  58  N.  Y.  Supp.  581,  denying  power 
of  board  of  health  to  construct  swamp  drain  at  cost  of  $10,000  and  to  levy  assess- 
ment by  foot  frontage  upon  real  estate  to  pay  for  same;  New  York  v.  Herdje, 
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68  App.  Div.  374,  74  N.  Y.  Supp.  104,  holding  owner  not  relieved  from  operation 
of  amended  building  law,  enacted  in  exercise  of  police  power,  because  of  permit 
to  build  and  letting  of  contract  under  original  act;  Regan  v.  Fosdick,  19  Misc. 
493,  43  N.  Y.  Supp.  1102,  denying  that  renewal  of  lease  is  implied  by  holding 
over  of  tenant,  due  to  compulsory  quarantine  by  health  board  under  police  power; 
Tenement  House  Department  v.  Moesehen,  89  App.  Div.  534,  85  X.  Y.  Supp. 
704,  holding  act  requiring  school  sinks  in  tenement  houses  to  be  replaced  by  in- 
dividual water  closets,  reasonable  exercise  of  police  powers. 

Cited  in  footnotes  to  State  v.  Speyer,  29  L.  R.  A.  573,  which  holds  unrea- 
sonable, resolution  against  maintaining  pig  pen  within  100  feet  of  street  or  in- 
habited house;  Bostock  v.  Sams,  59  L.  R.  A.  282,  which  holds  unauthorized, 
ordinance  permitting  refusal  of  permits  for  erecting  buildings  not  conforming 
in  size,  appearance,  etc.,  to  existing  buildings;  State  v.  Hyman,  64  L.  R.  A. 
637,  which  holds  prohibition  against  use  of  room  in  tenement  or  dwelling  house 
for  manufacture  of  clothing,  except  by  immediate  member  of  family,  within  police 
power. 

Cited  in  notes  (36  L.  R.  A.  613)  on  power  of  municipal  corporations  to  define, 
prevent,  and  abate  nuisances;  (38  L.  R.  A.  168)  on  municipal  power  over  build- 
ings and  other  structures  as  nuisances;  (61  L.  R.  A.  118)  on  establishment  and 
regulation  of  municipal  water  supply. 

^—  Restrictions  upon  la^wfnl  occupations. 

Cited  in  Grossman  v.  Caminez,  79  App.  Div.  21,  79  N.  Y.  Supp.  900.  holding 
act  forbidding  sale  of  real  property  by  agent,  without  written  consent  of  owner, 
unconstitutional;  Whiteley  v.  Terry,  83  App.  Div.  200,  82  N.  Y.  Supp.  89,  holding 
same  act  constitutional;   People  ex  rel.  Tyroler  v.  City  Prison,   157  N.  Y.  149, 

43  L.  R.  A.  276,  68  Am.  St.  Rep.  763,  51  N.  E.  1006  (dissenting  opinion),  majority 
holding  act  forbidding  business  of  brokerage  in  passage  tickets  unconstitutional. 

—  Delearatlon  of  po-vrer. 

Distinguished  in  Schaezlein  v.  Cabaniss,  135  Cal.  471,  56  L.  R.  A.  735,  87  Am. 
St.  Rep.  122,  67  Pac.  755,  holding  that  power  to  provide  for  proper  sanitation  of 
factories  cannot  be  delegated  to  commissioner  of  bureau  of  labor  statistics. 

Rlarltt  to  compel  supply  of  eras  at  flat  rates. 

Cited  in  footnote  to  Indiana  Natural  &  I.  Gas  Co.  v.  State,  57  L.  R.  A.  761, 
which  holds  that  consumer  cannot  compel  gas  company,  authorized  to  charge 
meter  or  fiat  rates,  to  supply  him  at  flat  rate,  unless  meter  rate  be  shown  to  be 
unjust  discrimination. 

Due    process    of    la^w. 

Cited  in  Fire  Department  v.  Gilmour,   149  N.  Y.  459,  52  Am.  St.  Rep.  747, 

44  N.  E.  177,  denying  necessity  of  notice  of  investigation  before  issuance  of  order 
for  removal  of  combustibles;  People  ex  rel.  Renshaw  v.  Gillespie,  25  App.  Dir. 
93,  48  N.  Y.  Supp.  882,  upholding,  under  statute,  order  of  justice  of  peace,  made 
without  notice,  directing  owner  to  kill  vicious  dog;  Cartwright  v.  Cohoes,  39 
App.  Div.  73,  56  N.  Y.  Supp.  731,  holding  health  board  not  obliged  to  hear  any- 
body with  reference  to  abatement  of  privy  nuisance;  Westchester  Electric  R. 
Co.  V.  Angevine.  52  App.  Div.  241,  65  N.  Y.  Supp.  376,  and  Golden  v.  Health 
Department,  21  App.  Div.  424,  47  N.  Y.  Supp.  623,  holding  orders  of  board  of 
health  as  to  abatement  of  alle^red  nuisance  reviewable  in  court;  Re  Boston  ft 
A.  R.  Co.   64  App.  Div.  261,   72  N.   Y.   Supp.  32,  refusing  to  set  aside  deter- 
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TTiination  of  commissioners  directing  abolition  of  grade  crossing;  Egan  v.  Healtli 
Department,  20  Misc.  40,  45  N.  Y.  Supp.  325,  denying  right  of  owner  to  notice 
before  making  of  order  by  health  board  relating  to  sanitary  condition  of  tene- 
ment house;  Fox  v.  Mohawk  &  H.  R.  Humane  Soc.  20  Misc.  467,  46  N.  Y.  Supp. 
232,  upholding  act  authorizing  killing  of  unlicensed  dogs  without  compensation 
to  owners;   State  v.  Main,  69  Conn.   138,  36  L.  R.  A.  628,  61  Am.  St.  Rep.  30, 

37  Atl.  80,  upholding  validity  of  act  permitting  summary  destruction  of  peach 
trees  affected  with  "yellows;"  Sprigg  v.  Garrett  Park,  89  Md.  412,  43  Atl.  813, 
denying  right  of  owner  of  premises  to  notice  of  ordinance  and  order  authorizing 
abatement  of  cesspool;  Harrington  v.  Providence,  20  R.  I.  245,  38  L.  R.  A.  320, 

38  Atl.  1,  upholding  act  authorizing  aldermen  to  order,  without  notice,  owner 
to  connect  land  with  sewer  and  to  fill  up  other  drainage  receptacles;  State  v. 
Sponaugle,  45  W.  Va.  430,  43  L.  R,  A.  734,  32  S.  E.  283,  holding  provision  in 
Federal  Constitution  as  to  due  process  of  law  not  violated  by  state  Constitu- 
tion permitting  forfeiture  of  land  for  violation  of  tax  statutes. 


27  L.  R.  A.  718,  PEOPLE  ex  rel.  NECHAMCUS  v.  CITY  PRISON,  144  N.  Y. 
529,  64  N.  Y.  S.  R.  51,  39  N.  E.  686. 

Police   po'werti. 

Cited  in  People  v.  Havnor,  149  N.  Y.  201,  31  L.  R.  A.  691,  52  Am.  St.  Rep. 
707,  43  N.  E.  541,  upholding  act  prohibiting  Sunday  barbering,  except  in  city 
of  New  York  and  village  of  Saratoga;  Colon  v.  Lisk,  153  N.  Y.  197,  60  Am.  St. 
Rep.  609,  47  N.  E.  302,  holding  act  providing  for  summary  seizure  of  boats  used 
by  persons  interfering  with  oysters  or  shell  fish  belonging  to  another  unconsti- 
tutional; People  V.  Lochner,  177  N.  Y.  153,  101  Am.  St.  Rep.  773,  69  N.  E.  373, 
Affirming  73  App.  Div.  125,  76  N.  Y.  Supp.  396,  upholding  act  regulating  hours 
of  labor  in  bakery  and  confectionery  establishments;  Bell  v.  Gaynor,  14  Misc. 
338,  36  N.  Y.  Supp.  122,  questioning  constitutionality  of  act  prohibiting  use  of 
milk  cans  bearing  name  or  initials  of  owner,  without  consent  of  such  owner  or 
agent;  Morris  v.  Columbus,  102  Ga.  798,  42  L.  R.  A.  179,  66  Am.  St.  Rep.  243, 
30  S.  E.  850;  Com.  v.  Pear,  183  Mass.  246,  66  N.  E.  719,  upholding  act  authoriz- 
ing compulsory  vaccination;  People  v.  Smith,  108  Mich.  531,  32  L.  R.  A.  856, 
62  Am.  St.  Rep.  715,  66  N.  W.  382,  upholding  act  requiring  emery  wheels  to  be 
provided  with  blowers;  Lore  v.  American  Mfg.  Co.  160  Mo.  622,  61  S.  W.  678, 
upholding  act  requiring  cogwheel  guards  to  spinning  machines  in  jute  manu- 
factory; State  V.  Holden,  14  Utah,  91,  37  L.  R.  A.  106,  46  Pac.  756,  upholding 
act  prohibiting  persons  from  laboring  in  mines  more  than  eight  hours  a  day; 
New  York  v.  Chelsea  Jute  Mills,  43  Misc.  269,  88  N.  Y.  Supp.  1085,  upholding 
act  forbidding  employment  in  any  service  of  child  under  fourteen  years  of  age, 
during  school  term. 

Cited  in  footnotes  to  State  v.  Speyer,  29  L.  R.  A.  573,  which  holds  unreasonable 
resolution  against  maintaining  pig  pen  within  100  feet  of  street  or  inhabited 
house;  State  v.  Hyman,  64  L.  R.  A.  637,  which  holds  prohibition  against  use 
of  room  in  tenement  or  dwelling  house  for  manufacture  of  clothing,  except  by 
immediate  member  of  family,  within  police  power. 

Distinguished  in  Bronk  v.  Barckley,  13  App.  Div.  76,  43  N.  Y.  Supp.  400, 
holding  contract  for  prison  labor  not  abrogated  by  subsequent  constitutional  and 
legislative  provisioiis  enacted  in  pursuance  of  police  powers,  prohibiting  such 
contracts. 
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—  Restrictions  npom  la-vrfnl  oecttpatlons. 

Cited  in  SUte  v.  Zeno,  79  Minn.  84,  48  L.  R.  A.  90,  79  Am.  St.  Rep.  422,  88  K. 
W.  748,  upholding  act  requiring  registration  of  barbers;  Ex  parte  Lucas,  160 
Mo.  233,  61  S.  W.  218,  upholding  act  requiring  licensing  of  barbers;  People  t. 
O'Connell,  1  App.  Div.  Ill,  36  N.  Y.  Supp.  1092,  reaffirming  constitutionality  of 
act  providing  for  licenses  by  examining  boards  of  plumbers;  State  «p  rel.  Wink- 
ler V.  Benzenberg,  101  Wis.  177,  76  N.  W.  345,  and  SUte  v.  Gardner,  58  Ohio  St. 
609,  41  L.  R.  A.  691,  footnote  p.  689,  65  Am.  St.  Rep.  785,  61  N.  E.  136,  up- 
holding right  of  legislature  to  require  plumbers  to  undergo  examination  before 
being  lieensed  to  work;  Schnaier  v.  Navarre  Hotel  &  Importation  Co.  82  App.  Div. 
29,  81  N.  Y.  Supp.  633,  holding  act  requiring  master  plumbers  to  hold  certificite 
of  competency  from  examining  board  constitutional;  State  ex  rel.  Burroughs  v. 
Webster,  160  Ind.  618,  41  L.  R.  A.  217,  60  N.  E.  760,  upholding  act  requiring  li- 
censing of  physicians;  People  ex  rel.  Tyroler  v.  City  Prison,  157  N.  Y.  149,  43 
L.  R.  A.  276,  68  Am.  St.  Rep.  763,  51  N.  E.  1006  (dissenting  opinion),  majority 
denying  constitutionality  of  act  prohibiting  sale  of  passage  tickets  by  brokers. 

Po^vers  conferred   upon  local  antborltles. 

Cited  in  Grannan  v,  Westchester  Racing  Asso.  153  N.  Y.  461,  47  N.  E.  896,  up- 
holding right  of  jockey  club,  under  statutes,  to  rule  person  off  turf  for  disobe- 
dience of  reasonable  rules;  Rathbone  v.  Wirth,  150  N.  Y.  618,  34  L.  R.  A.  429, 
46  N.  E.  15  (dissenting  opinion),  majority  holding  clause  in  act  providing  mem- 
bership in  political  parties  having  largest  vote,  test  of  eligibilty  to  office  of 
polioe  commissioner,  unconstitutional. 

Doe   proccM   of  la^vr. 

Cited  in  Ke  Jensen,  28  Misc.  382,  59  N.  Y.  Supp.  653,  declaring  act  providing 
for  payment  by  city,  without  notice,  of  counsel  fees  and  expenses  of  officials, 
acquitted  of  criminal  charge,  unconstitutional. 

Contracts  by  unlicensed  plumbers. 

Cited  in  Johnston  v.  Dahlgren,  31  App.  Div.  206,  62  N.  Y.  Supp.  555,  denying 
enforceability  of  plumbing  contract  by  unregistered  plumbers. 

Presumption  as  to  validity  of  acts  of  bealtb  boards. 

Cited  in  People  ex  rel.  Lieberman  v.  Vandecarr,  81  App.  Div.  129,  80  N.  Y. 
Supp.  1108,  holding  board  of  health  presumed  to  have  been  warranted  in  re- 
voking permit  for  sale  of  milk,  in  absence  of  evidence  to  contrary. 

* 

27  L.  R,  A.  724,  WALSH  v.  FITCHBURG  R.  CO.  145  N.  Y.  301,  64  N.  Y.  S. 

R.  711,  45  Am.  St.  Rep.  015,  39  N.  E.  1068. 
Injuries    to    cblld    trespassers    and    licensees. 

Cited  in  Kelly  v.  Smith,  29  App.  Div.  350,  51  N.  Y.  Supp.  413,  denying  liability 
of  owner  of  building  for  death  of  boy  by  use  of  fire  escape  ladder,  taken  from  its 
place  without  former's  knowledge;  DeBoer  v.  Brooklyn  Wharf  k  Warehouse  Co. 
61  App.  Div.  291,  64  N.  Y.  Supp.  925,  holding  warehouse  company  liable  for 
negligent  killing  of  child  licensee  on  its  premises;  Fitzgerald  v.  Rodgers,  58 
App.  Div.  301,  68  N.  Y.  Supp.  946,  denying  liability  of  contractor  for  injury  to 
ten-year-old  boy  caused  in  playing  with  winch  left  in  uncompleted  highway; 
Travell  v.  Bannerman,  71  App.  Div.  441,  75  N.  Y.  Supp.  866,  majority  denying 
liability  of  proprietor  of  gun  factory  for  injury  to  fourteen-year-old  boy  by  ex- 
plosion   of   refuse    taken    by    boys    from    defendant's    lot;    Wilson   v.   American 


718-724.]  L.  K  A.  CASES  AS  AUTHORITIES.  1009 

Bridge  Co.  74  App.  Div.  601,  77  N.  Y.  Supp.  820,  holding  bridge  company  lia- 
ble for  scalding  boy  on  railroad  embankment  by  steam  from  exhaust  pipe;  Al- 
bert V.  New  York,  75  App.  Div.  557,  78  N.  Y.  Supp.  355,  denying  liability  of  city 
for  death  of  boy  killed  by  falling  from  unfinished  sea  wall;  Savannah,  F.  &  W. 
R  Co.  V.  Beavers,  113  Ga.  411,  64  L.  R.  A.  320,  39  S.  E.  82,  denying  liability  of 
railroad  company  for  drowning  of  boy  in  water  in  excavation  on  its  premises; 
Ryan  v.  Towar,  128  Mich.  476,  55  L.  R.  A.  315,  92  Am.  St.  Rep.  481,  87  N.  W. 
644,  denying  liability  of  owner  for  injury  to  child  trespassers  playing  with  un- 
used water  wheel;  (Vlieary  v.  Brooks  Elevator  Co.  7  N.  D.  563,  41  L.  R.  A.  680, 
75  N.  W.  919,  denying  liability  for  injury  to  boy  trespasser  caught  in  shafting 
while  endeavoring  to  get  cane  at  direction  of  partially  blind  uncle;  Dull  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  21  Ind.  App.  594,  52  N.  E.  1013,  denying  liability 
of  railroad  com'pany  for  mere  negligent  injury  to  seven-year-old  trespasser  on 
tracks;  Edgington  v.  Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa,  434,  57  L.  R.  A. 
570,  footnote  p.  561,  90  N.  W.  95,  holding  railroad  company  liable  for  injuries 
to  yoimg  children  by  unfastened  turntable  in  unfenced  lot  near  public  way;  Cole 
man  v.  Robert  Graves  Co.  39  Misc.  85,  78  N.  Y.  Supp.  893,  denying  liability  of 
defendant  for  injury  to  nine-year-old  child  whose  dress  was  set  on  fire  while 
she  was  poking  hot  ashes  with  stick;  Turess  v.  New  York,  S.  &  W.  R.  Co.  61 
N.  J.  L.  320,  40  Atl.  614,  denying  liability  of  railroad  company  for  injury  to  child 
playing  with  turntable  without  invitation;  Delaware,  L.  &  W.  R.  Co.  v.  Reich. 
61  N.  J.  L.  638,  41  L.  R.  A.  833,  footnote  p.  831,  68  Am.  St.  Rep.  727,  40  Atl. 
682,  denying  liability  for  injury  to  child  playing  on  turntable  on  owner's  private 
property;  Ritz  v.  Wheeling,  45  W.  Va.  270,  43  L.  R.  A.  153,  31  S.  E.  993,  deny- 
ing liability  of  city  for  death  of  four-year-old  child  drowned  in  reservoir;  Paolino 
v.  McKendall,  24  R.  I.  436,  60  L.  R.  A.  136,  96  Am.  St.  Rep.  736,  53  Atl.  268, 
holding  occupier  of  land,  bui*ning  rubbish  thereon,  not  liable  for  injury  to  chil- 
dren approaching  too  near  the  fire;  Haack  v.  Brooklyn  Labor  Lyceum  Asso.  93 
App.  Div.  495,  87  N.  Y.  Supp.  814,  holding  owner  of  premises  bound  to  use  rea- 
sonable care  to  protect  licensee  under  twelve  years  of  age,  from  injury  from 
falling  wall. 

Cited  in  footnotes  to  Chicago,  B.  &  Q.  R.  Co.  v.  Krayenbuhl,  59  L.  R.  A.  920, 
which  holds  railroad  company  liable  for  injury  to  child  on  turntable  not  guarded 
or  properly  fastened;  Missouri,  K.  &  T.  R.  Co.  v.  Edwards,  32  L.  R.  A.  825, 
which  denies  liability  of  railroad  company  for  injuries  to  child  playing  on  bridge 
ties  in  fenced  railroad  yard;  Savannah,  F.  &  VV.  R.  Co.  v.  Waller,  34  L.  R.  A. 
459,  which  denies  liability  of  railroad  company  for  injury  to  seven-year-old  boy 
running  under  freight  car  to  get  ball,  at  request  of  employee;  Biggs  v.  Consoli- 
dated Barb-Wire  Co.  44  L.  R.  A.  655,  which  holds  owner  liable  for  maintaining 
dangerous  machinery  on  private  grounds  unprotected  from  visits  of  trespassing 
children;  George  v.  Los  Angeles  R.  Co.  46  L.  R.  A.  829,  which  denies  company's 
liability  to  boys  hurt  while  playing  with  trolley  car  left  in  street^  after  loosen- 
ing brake;  Kopplekom  v.  Colorado  Cement  Pipe  Co.  54  L.  R.  A.  284,  which 
holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young  child  by  toppling 
over  of  large  cement  pipe  used  by  c^iildren  as  plaything. 

Distinguished  in  Lenz  v.  Aldrich,  6  App.  Div.  183,  39  N.  Y.  Supp.  1022   (dis- 
senting opinion),  majority  denying  liability  of  house  owTier  for  injury  to  child, 
due  to  rotten  clothes-line  pole  in  yard  where  child  was  playing;    Wittleder  v. 
Citizens'  Electric  Illuminating  Co.  47  App.  Div.  412,  62  N.  Y.  Supp.  297  hold- 
L.  R.  A.  Au.— Vol.  III.— 64. 
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ing  electric  light  company  liable  for  injury  to  boy  trespasser  on  elevated  road 
property,  due  to  shock  from  negligently  placed  wire. 

Rale  as  to  adult  trespaaaera  and  liceniices. 

Cited  in  Connelly  v.  Erie  R.  Co.  68  App.  Div.  543,  74  N.  Y.  Supp.  277,  deny- 
ing liability  of  carrier  to  licensee  for  burning  of  railroad  ties  in  fire  kindled  by 
locomotive  sparks;  Knight  v.  Lanier,  09  App.  Div.  457,  74  N.  Y.  Supp.  999. 
holding  automobile  owner  liable  for  careless  and  heedless  injury  to  plaintiff, 
caused  by  frightening  latter's  horse  in  private  lane;  Wells  v.  Brooklyn  Heights 
R.  Co.  34  Misc.  46,  68  N.  Y.  Supp.  305,  holding  elevated  railroad  corporation 
owes  mere  licensee  duty  of  reasonable  vigilance  and  care  to  prevent  injury; 
Leavitt  v.  Mudge  Shoe  Co.  69  N.  H.  598,  45  Atl.  558,  denying  duty  of  defendant 
to  keep  elevator  locked  against  trespassers. 

Tnjnry  to  treapamilner  animals. 

Cited  in  Oeflein  v.  Zautcke,  92  Wis.  179,  66  N.  \Y,  108,  holding  active  vigilance 
not  required  of  landowner  to  prevent  horse  from  trespassing  on  premises,  so 
as  to  prevent  its  being  killed  by  straying  thence  upon  railroad  tracks. 

Res  Ipsa  loquitur. 

Cited  in  Groarke  v.  Laommle,  56  App.  Div.  63,  67  N.  Y.  Supp.  409,  holding 
proof  that  milk  wagon  standing  in  sloping  yard  ran  down  and  struck  boy  in- 
sufficient to  establish  defendant's  negligence. 

27  L.  R.  A.  728,  COCHRANE  v.  FROSTBURG,  81  Md.  54,  48  Am.  St.  Rep.  479, 

31  Atl.  703. 
Ordinances   relating:  to  animals  running  at  larare. 

Cited  in  Hagerstown  v.  Witmer,  86  Md.  300,  39  L.  R.  A.  659,  37  Atl.  965, 
ii,pholding  validity  of  ordinance  providing  for  killing  of  dogs  running  at  large. 

Cited  in  footnote  to  Elliott  v.  Kitchens,  33  L.  R.  A.  364,  which  holds  three- 
nionths-old  colt  not  rimning  at  large  within  meaning  of  ordinance,  when  follow- 
ing dam  in  street. 

Cited  in  note  (39  L.  R.  A.  675,  677)  on  municipal  power  over  nuisance  affect- 
ing highways  and  waters. 

Municipal  duties  and  liabilities. 

Cited  in  Hagerstown  v.  Klotz,  93  Md.  440,  54  L.  R,  A.  941,  86  Am.  St.  Rep. 
437,  49  Atl.  836,  holding  duty  of  municipality  to  protect  persons  from  injury  not 
discharged  by  mere  passage  of  ordinance  regulating  speed  of  bicycles;  Lenzen 
V.  New  Braunfels,  13  Tex.  Civ.  App.  363,  35  S.  W.  341,  holding  city  liable 
for  negligence  in  failure  to  supply  water  to  extinguish  fire. 

27  L.  R.  A.  733,  SEEVERS  v.  GABEL,  94  Iowa,  75,  68  Am.  St.  Rep.  381,  62 

N.  W.  669. 
'Who  n&ust  bear  loss  of  destruction  of  property  by  Are. 

Cited  in  Norton  v.  Melick,  97  Iowa,  567,  66  N.  W.  780,  denying  liability  of 
agent  not  negligent,  for  destruction  of  property  in  his  possession  by  fire. 

Distinguished  in  Butterick  Pub.  Co.  v.  Bailey,  105  Iowa,  335,  75  N.  W.  189, 
holding  vendee  under  contract  providing  for  return  of  goods,  liable  for  their 
destruction  by  fire. 
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27  L.  R.  A.  735,  GREEXSTREET  v.  THORNTON,  60  Ark.  369,  30  S.  W,  347. 
Effect   of  Jndarment   afiralnst    dead   person. 

Cited  in  note  (49  L.  R.  A.  154,  170)  on  effect  of  judgment  entered  against 
dead  person. 

27  L.  R.  A.  737,  STATE  ex  rel.  RICHARDS  v.  CINCINNATI,  62  Ohio  St.  419,  40 

N.  E.  508. 
AmendmentB  as  to  statutes. 

Cited  in  Walsh  v.  State,  142  Ind.  361,  33  L.  R.  A.  393,  footnote  p.  392,  41 
N.  E.  65,  authorizing  removal  of  constitutional  objections  to  statute  by  subse- 
quent amendments;  Miller  v.  Hixson,  64  Ohio  St.  50,  59  N.  E.  749,  holding 
amendment  to  statute  extending  time  during  which  special  tax  for  constructing 
road  could  be  levied,  retroactive  as  to  roads  built  before  its  enactment;  English 
&  S.-A.  Mbrtg.  &  Invest.  Co.  v.  Hardy,  93  Tex.  300,  55  S.  W.  169,  holding  valid 
amendment  to  unconstitutional  act  not  invalidated  by  unconstitutionality  of 
former  legislation. 

Po'vrer   to  cbangre  boundary  lines  of  ukunlcipallties. 

Cited  in  State  tx  rel,  Hildreth  v.  Cincinnati,  3  Ohio  N.  P.  128,  upholding 
ordinance  making  annexed  territory,  containing  small  number  of  voters,  part  of 
existing  ward;  Taggart  v.  Claypool,  145  Ind.  596,  32  L.  R.  A.  588,  footnote  p.  586. 
44  N.  E.  18,  holding  annexation  to  city  not  taking  of  property;  Woolverton  v. 
Albany,  152  Ind.  79,  52  N.  E.  455,  holding  courts  without  jurisdiction  to  entertain 
action  to  disannex  territory;  South  Morgantown  v.  Morgantown,  49  W.  Va.  731, 
40  S.  E.  15,  upholding  power  of  legislature  to  consolidate  municipalities. 

Cited  in  footnotes  to  Kuhn  v.  Port  Townsend,  29  L.  R.  A.  445,  which  holds 
mere  irregularities  no  ground  for  attack  on  annexation  of  territory  to  city; 
Denver  v.  Coulehan,  27  L.  R.  A.  751,  which  denies  legislative  power  to  annex 
noncontiguous  territory  to  city;  Forsyth  v.  Hammond,  30  L.  R.  A.  576,  which 
denies  jurisdiction  of  city  council  to  annex  lands  on  petition  of  nonadjacent  land- 
owners; State  ex  rel.  West  v.  Des  Moines,  31  L.  R.  A.  186,  which  refuses  to  dis- 
turb jurisdiction  of  city  over  territory  annexed  under  void  statute,  after  undis- 
puted exercise  of  authority  for  several  years;  Re  North  Milwaukee,  33  L.  R.  A. 
638,  which  holds  void,  act  requiring  court  to  determine  whether  or  not  territory' 
should  be  incorporated  as  village;  Kansas  City  v.  Clark,  52  L.  R.  A.  321,  which 
sustains  exemption  of  agricultural  lands  from  statute  extending  city  boundaries. 

Cited  in  notes  (34  L.  R.  A.  196)  on  municipal  taxation  of  rural  lands  within 
limits  of  corporation;  (60  L.  R.  A.  565)  on  power  to  cure  unconstitutional  statute 
by  amendment. 

Classlflcation    of   cities. 

Cited  in  State  ex  rel.  Monnett  v.  Baker,  55  Ohio  St.  10,  44  N.  E.  516,  uphold- 
ing constitutionality  of  classification  of  cities,  based  on  population,  permitting 
cities  to  become  members  of  particular  class  without  additional  legislation;  Re 
Brown,  6  Ohio  N.  P.  181,  upholding  as  proper  classification,  act  failing  to  require 
public  auditors  of  cities  of  first  class  to  verify  their  reports. 

^uo   ifvarranto. 

Cited  in  SUte  ex  rel,  Strimple  v.  Bingham,  14  Ohio  C.  C.  247,  upholding  juris- 
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diction  in  quo  warranto  to  oust  municipal  corporation  assuming  to  exercise  fran- 
chise not  conferred  by  law. 

27  L.  R.  A,  751,  DENVER  v.  COULEHAN,  20  Colo.  471,  39  Pac.  425. 
Powers  of  lefflslatnre. 

Cited  in  Meskew  v.  Highlands,  9  Colo.  App.  257,  47  Pac.  846,  upholding  power  of 
legislature  to  authorize  cities  and  towns  to  prohibit  sales  of  liquor  within,  and 
for  distance  of  miler  beyond,  their  limits. 

Cited  in  note  (55  L.  R.  A.  849)  on  power  of  legislature  to  enact  code  or  com 
pilation  of  laws,  or  amend  many  or  designated  sections  thereof  by  a  single 
statute. 

Bonndarlea   of   mnniclpalltles. 

Cited  in  Montclair  v,  Thomas,  31  Colo.  329,  73  Pac.  48,  holding  town  disin- 
corporated by  constitutional  amendment  consolidating  it  with  city. 

Cited  in  footnote  to  Kansas  City  v.  Clark,  52  L.  R.  A.  321,  which  sustains 
exemption  of  agricultural  lands  from  statute  extending  city  boundaries. 

27  L.  R.  A.  757,  AMERICAN  SUGAR  REF.  CO.  v.  FAXCHER,  145  X.   Y.  552, 

65  N.  Y.  S.  R.  506,  40  N.  E.  206. 
Equity    Jnrladictlon    In    actions    to    recover    property* 

Cited  in  Missouri  Broom  Mfg.  Co.  v.  Guymon,  53  C.  C.  A.  21,  115  Fed.  117. 
holding  action  maintainable  in  equity  for  recovery  of  property  sold  by  reason  of 
false  representation  of  vendee. 

Recovery  of  property  'vrronfffnlly  obtained. 

Cited  in  Bird  v.  Lanphear,  92  Hun,  671,  36  N.  Y.  Supp.  1069,  holding  action 
maintainable  by  vendees  to  recover  commissions  paid  by  vendors  on  false  repre- 
sentation by  defendant  that  no  commissions  were  to  be  paid;  Converse  v.  Sickles, 
146  N.  Y.  206,  48  Am.  St.  Rep.  790,  40  N.  E.  777,  Reversing  16  App.  Div.  51. 
44  N.  Y.  Supp.  1080,  upholding  right  of  vendor  to  disaffirm  fraudulent  sale  and 
follow  proceeds  in  hands  of  sheriflf;  Bird  v.  Lanphear,  11  App.  Div.  614,  42  N.  Y. 
Supp.  623,  holding  complaint  demanding  accounting  for  moneys  fraudulently 
obtained  in  purchase  of  real' estate,  sufficient;  Deitz  v.  Field,  10  App.  Div.  427, 
41  N.  Y.  Supp.  1087,  Affirming  17  Misc.  27,  39  N.  Y.  Supp.  257,  denying  right 
to  recover  possession  of  securities  after  recovery  in  action  for  conversion:  Shef- 
field V.  Mitchell,  31  App.  Div.  270,  52  N.  Y.  Supp.  925,  upholding  right  of  vendor 
of  property  obtained  by  vendee  by  fraud,  to  follow  identified  proceeds  into  hand-' 
of  fraudulent  transferee;  Seitz  v.  Seitz,  59  App.  Div.  153,  69  N.  Y.  Supp.  170. 
holding  that  constructive  ex  jnaleficio  or  ex  delicto  trust  arises  to  enable  equity 
to  follow  proceeds  of  dishonest  dealing;  Phelan  v.  Dowhs,  59  App.  Div.  285.  69 
N.  Y.  Supp.  375,  Affirming  31  Misc.  522,  64  X.  Y.  Supp.  737,  holding  funds  of 
company,  used  without  its  consent  for  cash  payment  on  foreclosure  sale,  recover- 
able from  referee;  Dayton  v.  H.  B.  Clafiin  Co.  41  N.  Y.  Supp.  849,  upholding 
right  of  firm  to  proceeds  of  insurance  policy  payable  to  widow  of  employee,  pre- 
miums having  been  paid  with  money  stolen  from  employers;  Whitehead  v.  O'Sul- 
livan,  12  Misc.  582,  33  N.  Y.  Supp.  1008,  upholding  right  to  satisfaction  of  attor- 
ney's lien  out  of  identified  proceeds  in  receiver's  hands  of  sale  of  property  to 
which  it  attached;  Walsh  v.  National  Broadway  Bank,  13  Misc.  5,  33  N.  Y.  Supp. 
998,  holding  action  maintainable  against  bank  by  principal  for  money  wrongfully 
deposited  by  agent  in  his  own  name;  Hallahau  v.  Webber,  15  Misc.  332,  37  X.  Y. 
Supp.  613,  upholding  right  of  vendor,  rescinding  sale  for  fraud,  to  recover  pro- 


737-766.]  L.  R.  A.  CASES  AS  AUTHORITIES.  1013 

ceeds  of  goods  subsequently  sold  by  assignee  of  vendee;  Howell  v.  Berger,  19 
Misc.  316,  44  N.  Y.  Supp.  259,  upholding  right  of  vendor  to  follow  proceeds  ti 
goods  obtained  by  fraud  in  hands  of  vendee's  administrators;  Bank  of  Stockham 
V.  Alter,  61  Neb.  364,  85  N.  W.  300,  holding  plaintiff  entitled  to  proceeds  of  sale 
of  mortgaged  property  by  bank  with  knowledge  of  plaintiff's  lien;  Bank  Comrs. 
V.  Security  Trust  Co.  70  N.  H.  548,  49  Atl.  113,  holding  beneficial  owner  not 
entitled  to  preference  over  general  creditors  of  insolvent,  unless  he  can  trace 
property  into  specific  property  in  hands  of  representative. 

Cited  in  footnote  to  Drovers*  &  Mechanics'  Nat.  Bank  v.  Roller,  36  L.  R.  A. 
767,  which  holds  that  money  collected  by  trustees  of  insolvent  for  sales  by  him 
as  commission  merchant  belong  to  consignor  when  capable  of  identification. 

Distingui8he<l  in  Hatch  v.  Fourth  Nat.  Bank,  147  N.  Y.  193,  41  N.  E.  403, 
holding  bank  not  liable  to  refund  to  third  person  proceeds  of  collateral  securities 
unlawfully  pledged  by  customer  in  regular  course  of  business;  Newburgh  Sav. 
Bank  v.  Woodbury,  173  N.  Y.  58,  65  N.  E.  858,  holding  money  paid  drafted  men 
under  void  conscription  act  not  recoverable  from  them. 

— —  Estoppel. 

Cited  in  National  Bank  of  Deposit  v.  Rogers,  166  N.  Y.  390,  59  N.  E.  922, 
holding  firm  and  assignee  estopped  from  asserting,  because  of  nonpossession, 
invalidity  of  lien  for  money  borrowed  to  pay  duties  on  goods. 

Constractive    trusts   in    fvnds. 

Cited  in  footnote  to  Anglo-American  Sav.  &  Loan  Asso.  v.  Campbell,  43  L.  R.  A. 
622,  which  sustains  constructive  trust  in  favor  of  persons  contributing  labor  or 
materials  for  building,  in  full  amount  agreed  to  be  advanced  by  third  person. 

Title  of  sroods  obtained  by   false   pretenses. 

Cited  in  W.  H.  Sa\\7er  Lumber  Co.  v.  Boston  &  A.  R.  Co.  173  Mass.  506,  53 
N.  E.  912,  holding  that,  apparently,  under  New  York  law,  obtaining  of  goods 
under  false  pretenses  does  not  prevent  passing  of  title. 

27  L.  R.  A.  762,  KANSAS  CITY,  M.  &  B.  R.  CO.  v.  SMITH,  72  Miss.  677,  48 

Am.  St.  Rep.  579,  17  So.  78. 
Interference  "with  surface  ^waters. 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Davis,  73  Miss.  689,  32  L.  R.  A.  263, 
55  Am.  St.  Rep.  562,  19  So.  487,  denying  liability  of  railroad  company  for  obstruc- 
tion of  flow  of  water  by  properly  constructed  embankment:  Jordan  v.  Benwood, 
42  W.  Va.  317,  36  L.  R.  A.  521,  57  Am.  St.  Rep.  859,  26  S.  E.  266,  denying 
liability  of  city  for  injury  to  land  by  surface  water  by  reason  of  change  of  grade 
of  street;  Frisbie  v.  Cowen,  18  App.  D.  C.  391,  denying  right  of  railroad  company 
to  accumulate  surface  water  and  cast  it  upon -adjacent  lands. 

27  L.  R.  A.  766,  PENNSYLVANIA  R.  CO.  v.  MONTGOMERY  COUNTY  PASS. 

R.  CO.  167  Pa.  62,  46  Am.  St.  Rep.  659,  31  Atl.  468. 
Ralli^ays   on    country   roads. 

Cited  in  Pennsylvania  R.  Co.  v.  Greensburg  &  H.  Electric  Street  R.  Co.  176 
Pa.  576,  36  L.  R.  A.  846,  35  Atl.  122,  holding  right  of  street  car  companies  to 
build  tracks  along  "streets  or  highways"  not  limited  strictly  to  those  called 
streets;  Willis  v.  Erie  City  Pass.  R.  Co.  188  Pa.  66,  41  Atl.  307,  denying  right  to 
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construct   practically   double   track   railway   on   road,   under  guise   of   buildin 
switches. 

Cited  in  footnote  to  Baltimore  v.  Baltimore,  C.  &  E.  M.  Pass.  R.  Co.  33  L.  R.  A. 
503,  which  holds  local  passenger  railway  on  turnpike  road  not  "street  railway." 

Conntructloii   and   operation    of   street    rall^vayi    eonsent*. 

Cited  in  Thompson  v.  Citizens  Traction  Co.  181  Pa.  137,  40  W.  N.  C.  249,  37 
Atl.  205,  holding  action  maintainable  by  abutting  owners  for  damages  for  con- 
struction, without  consent,  of  street  railway  on  public  road;  Osborne  v.  Delaware 
Couoty  &  P.  Electric  R.  Co.  9  Pa.  Super.  Ct.  636,  44  W.  X.  C.  200,  Reversinu 
7   Del.   Co.   Rep.   376,  holding  trolley  road  having  been  laid,   abutting  owners 
remedy  is  action  for  damages;  Collins  v.  Carbondale  Traction  Co.  5  Pa.  Dist.  R. 
19,  holding  operation  of  street  railway  on  side  of  highway,  without  consent  of 
municipal  authorities,  a  nuisance;   Trenton  Cut-Off  R.  Co.  v.  Newton   Electric 
Street  R.  Co.  8  Pa.  Dist.  R.  652,  denying  right  of  street  railway  without  consent, 
to  cross  tracks  of  steam  railway  at  point  other  than  highway;  Pennsylvania  R. 
Co.  V.  Turtle  Creek  Valley  Electric  R.  Co.  179  Pa.  590,  36  Atl.  348;  Rahn  Twp. 
V.  Tamaqua  &  L.  Street  R.  Co.  167  Pa.  89,  31  Atl.  472;  Reading  Co.  v.  Schuylkill 
Valley  Traction  Co.  14  Montg.  Co.  L.  Rep.  12;  Lehigh  Coal  &,  Nav.  Co.  v.  Inter- 
County  Street  R.  Co.  167  Pa.  84,  31  Atl.  471, —  holding,  under  charter  authorizing 
construction  of  street  railway  through  several  townships,  consent  of  all  is  neces- 
sary before  beginning  work  of  building;   Tamaqua  &  L.  Street  R,  Co.  v.  Inter- 
County  Street  R.  Co.  167  Pa.  100,  31  Atl.  473,  holding  consent  of  supervisor  to 
use  of  roads  for  street  railway,  obtained  by  threats  and  bribery,  invalid ;  Scranton 
&  P.  Traction  Co.  v.  Delaware  &  H.  Canal  Co.  1  Pa.  Super.  Ct.  412,  holding  that 
none  but  abutting  owners  can  question  right  of  street  railway  to  lay  tracks   in 
township  road,  with  consent  of  municipal  authorities;   Pennsylvania  Canal  Co. 
V.  J^wisburg,  M.  &  W.  Pass.  R.  Co.  203  Pa.  287,  52  Atl.  1135,  10  Pa.  Super.  Ct. 
421,  Which  Reversed  20  Pa.  Co.  Ct.  551,  7  Pa.  Dist.  R.  245,  denying  right  of 
street  railway,  authorized  to  occupy  highway,  to  cross,  without  consent,  canal 
highway  bridge  owned  by  canal  company;  Middletown,  H.  &  S.  Street  R,  Co.  v. 
Middletown   Electric  R.  Co.  2  Dauphin  Co.  Rep.  324,  holding  consent  of  local 
authorities  and  abutting  j)roperty  owners  indispensable  to  right  to  build  street 
railroad  in  highway;  Upper  Providence  Twp.  v.  Trappe  &  L.  Electric  Street  R. 
Co.  17  Montg.  Co.  L.  Rep.  171,  and  Upper  Providence  Twp.  v.  Trappe  &  L.  Elec- 
tric Street  R.  Co.  8  Northampton  Co.  Rep.  97,  holding  stipulation  as  to  limit 
of  beginning  of  construction  complied  with  where  work  was  begun  in  any  of 
townships  of  route;  Philadelphia  &,  T.  R.  Co.  v.  Philadelphia  &  B.  Pass.  R.  Co. 
6  Pa.  Dist.  R.  491,  holding  failure  to  obtain  continuous  route  would  authorize 
abutting  owner   to   withdraw   couvsent;    Van   Voorhis   v.   Pittsburg  &   C.   Street 
R.  Co.  34  Pittsb.  L.  J.  N.  S.  153,  holding  franchise  granted  by  municipal  authori- 
ties to  street  railway  company  to  construct  feed  line  on  street  not  named  in 
charter,  void;   North  Pennsylvania  R.  Co.  v.  Inland  Traction  Co.  205  Pa.  582, 
55  Atl.  774,  Affirming  18  Montg.  Co.  L.  Rep.   135,  upholding  right  of  railroad 
company  to  lay  tracks  on  side  of  township  road  for  which  it  has  consent  of 
abutting  owners;  Dempster  v.  United  Traction  Co.  205  Pa.  76,  54  Atl.  501,  hold 
ing  that  street  railways  cannot  be  constructed  in  townships  of  first  class  without 
consent  of  abutting  property  owners;   Perkiomen  R,  Co.  v.  CoUegeville  Electric 
Street  R.  Co.  14  Montg.  Co.  L.  Rep.  19,  holding  that  construction  of  street  rail- 
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ways  in  cities  and  boroughs  should  meet  with  more  favor  than  in  country  dis- 
tricts. 

Rleht    to    InJoDctlve    relief. 

Cited  in  Pennsylvania  R.  Co.  v.  Glenwood  &  D.  Electric  Street  R.  Co.  184  Pa. 
234,  41  W.  N.  C.  445,  39  Atl.  80,  denying  injunction  to  restrain  building  of  over- 
head crossing,  after  street  railway  had  adopted  complainant's  suggestion  at  large 
cost;  Bradford  City  v.  Pennsylvania  &  N.  Y.  Teleg.  &  Telepli.  Co.  26  Pa.  Co.  Ct. 
345,  refusing  injunction  on  groimd  that  abutting  Owner  was  estopped  from  object- 
ing by  acquiescence;  Loyalsock  Twp.  v.  Montoursville  Pass.  R.  Co.  7  Pa.  Dist.  R. 
292,  denying  temporary  injunction  to  prevent  railway  company  from  running 
cars  in  highway,  pending  hearing  on  merits;  Minnich  v.  Lancaster,  M.  &  N.  H. 
R.  Co.  6  Lack.  Legal  News,  278,  24  Pa.  Co.  Ct.  315,  7  Northampton  Co.  Rep.  308, 
17  I^nc.  L.  Rev.  386,  upholding  right  of  abutting  owner  to  restrain  construction 
of  street  railway  on  his  half  of  turnpike;  Canastota  Knife  Co.  v.  Newington 
Tramway  Co.  69  Conn.  161,  36  Atl.  1107,  holding  railway  company  may  be 
enjoined  from  building  road  not  substantially  following  chartered  route;  Shimer 
v.  Easton  &  N.  Street  Co.  7  Northampton  Co.  Rep.  250,  holding  abutting  owner's 
right  to  injunctive  relief  waived  by  verbal  consent  and  knowledge  of  progress 
of  building  of  road ;  Meixell  v.  Northa/npton  Central  Street  R.  Co.  7  Northampton 
Co.  Rep.  276,  denying  injunction  at  suit  of  abutting  owner  to  restrain  operation 
of  street  railway  in  highway,  where  complainant  claimed  he  had  not  given  valid 
consent;  Canton  Twp.  v.  Washington  &  C.  R.  Co.  34  Pittsb.  L.  J.  N.  S.  145, 
holding  right  to  injunctive  relief  against  construction  of  railway  lost  by  acquies- 
cence therein  until  expenditure  of  large  sums  by  company. 

Distinguished  in  Heilman  v.  Lebanon  &  A.  Street  R,  Co.  175  Pa.  191,  34  Atl. 
647,  and  Becker  v.  Lebanon  &  M.  Street  R.  Co.  188  Pa.  495,  43  W.  N.  C.  231,  41 
Atl.  012,  refusing  to  enjoin  operation  of  railway  on  tardy  application  of  abutting 
owner,  where  injury  to  complainant  was  slight  and  readily  compensable;  Messner 
V.  Lykens  &  W.  Valley  Street  R.  Co.  13  Pa.  Super.  Ct.  435,  refusing  injunction 
to  restrain  completion  of  railway  where  complainant  was  actuated  by  improper 
motives. 

^—  street    rall^fvays   as  additional   servltade. 

Cited  in  Jaynes  v.  Omaha  Street  R.  Co.  53  Neb.  649,  39  L.  R.  A.  757,  footnote 
p.  751,  74  N.  W.  67,  and  Fidelity  Ins.  T.  &  S.  D.  Co.  v.  Philadelphia  &  B.  Pass. 
R,  Co.  6  Pa.  Dist.  R.  738,  holding  trolley  railway  additional  burden  on  street; 
Ehret  v.  Camden  &  T.  R.  Co.  60  N.  J.  Eq.  248,  46  Atl.  578,  holding  question 
whether  construction  of  "trolley"  upon  country  highway  imposes  additional 
servitude,  unsettled;  Ehret  v.  Camden  &  T.  R.  Co.  61  N.  J.  Eq.  174,  47  Atl.  562, 
holding  construction  of  "trolley"  railway  on  country  highway  does  not  impose 
additional  servitude;  Merrick  v.  Intramontaine  R.  Co.  US  N.  C.  1083,  24  S.  E. 
C67,  holding  additional  servitude  not  imposed  by  construction  of  street  passenger 
railway  on  street;  Zehren  v.  Milwaukee  Electric  R.  &  Light  Co.  99  Wis.  97,  41 
L.  R.  A.  580,  footnote  p.  575,  67  Am.  St.  Rep.  844,  74  N.  W.  538,  holding  electric 
passenger  railroad  on  country  highway,  additional  burden;  Valley  Forge  Park 
Commission  v.  Phoenixville  &  B.  Electric  R.  Co.  27  Pa.  Co.  Ct.  Ill,  18  Montg. 
Co.  L.  Rep.  144,  holding  additional  servitude  imposed  by  occupancy  of  country 
road  by  railway. 

Cited  in  footnotes  to  State  ex  rel.  Roebling  v.  Trenton  Pass.  R.  Co.  33  L.  R.  A. 
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129,  which  holds  substitution  of  trolley  system  for  horses  does  not  create  addi- 
tional burden;  Chicago  &  N.  W.  R.  Co.  v.  Milwaukee,  K.  &  K.  Electric  R,  Co. 
37  L.  R.  A.  856,  which  holds  electric  railway  in  village  street,  additional  servitude. 

Poles  for  electric  Trlres  In  hlglfway. 

Cited  in  Zanziger  v.  Wa>Tie  Electric  Light  Co.  6  Pa.  Dist.  R.  578,  7  Del.  Co. 
Rep.  11,  holding  action  to  enjoin  erection  of  electric  wire  poles  until  payment  of 
damages  maintainable  by  abutting  owner;  Bucks  County  Light,  H.  &  P.  Co.  v. 
Philadelphia  &  T.  R.  Co.  27  Pa.  Co.  Ct.  2,  restraining  railway  company,  as  abut- 
ting owner,  from  tearing  down  electric  company's  poles  in  highway;  Bradford 
v.  New  York  &  P.  Teleph.  &  Teleg.  Co.  206  Pa.  586,  56  Atl.  41,  holding  that 
city  cannot  compel  removal  of  telegraph  poles  and  wires  from  streets  after  delay- 
ing action  for  more  than  twenty-one  years. 

Distinguished  in  Brown  v.  Radnor  Twp.  Electric  Light  Co.  208  Pa.  457,  57 
Atl.  904,  holding  that  abutting  owner  cannot  enjoin  erection  of  poles  for  electric 
wires  on  turnpike,  where  power  to  erect  them  given  by  legislature. 

Action  of  pvbllc  bodies  In  official  character. 

Cited  in  Mitchell  v.  Kearns,  16  Pa.  Super.  Ct.  360,  continuing  temporair 
injunction  to  restrain  school  board  from  carrying  out  contract  for  purchase  of 
books,  made  without  consulting  all  members  of  board ;  American  Road  Mach.  Co. 
V.  Washington  Twp.  9  Pa.  Super.  Ct.  108,  43  W.  N.  C.  280,  holding  township  not 
bound  by  individual  signatures  of  its  supervisors  to  contract;  Climax  Road 
Mach.  Co.  V.  Allegheny  Twp.  10  Pa.  Super.  Ct.  441,  holding  lack  of  minutes  not 
fatal  to  contract  authorized  at  meeting  of  road  commissioners ;  Logan  v.  Rochester 
Twp.  21  Pa.  Super.  Ct.  117,  holding  one  of  two  supervisors  not  authorized  to 
bind  town  for  reconstruction  of  road,  where  the  other  merely  told  him  to  go 
ahead  and  put  it  in  good  repair. 

27  L.  R.  A.  769,  SALENO  v.  NEOSHO,  127  Mo.  627,  48  Am.  St.  Rep.  653,  30 

S.  W.  190. 
Monldpal   contracts. 

Cited  in  Neosho  City  Water  Co.  v.  Neosho,  136  Mo.  507,  38  S.  W.  89,  reaffirm- 
ing validity  of  ordinances  relating  to  water  supply  of  city  of  Neosho;  Webb  City 
&  C.  Waterworks  Co.  v,  Webb  City,  78  Mo.  App.  430,  holding  city  of  fourth  class 
liable  on  contract  for  fire  hydrant  rents. 

Cited  in  footnotes  to  W'estminster  W^ater  Co.  v.  Westminster,  64  L.  R,  A.  630, 
which  denies  city's  power  to  contract  to  pay  water  company  specified  percentage 
of  assessed  valuation  in  perpetuity  for  water  supply;  Indianapolis  v.  Wann,  31 
L.  R.  A.  743,  which  holds  contract  for  street  lights  for  five  years,  payable  monthly, 
void. 

Formalities    In   execution    of   contracts. 

Cited  in  McShane  v.  School  Dist.  No.  5,  70  Mo.  App.  628,  holding  execution 
in  duplicate  not  essential  to  validity  of  teacher*s  contract  with  district  board; 
Aurora  Water  Co.  v.  Aurora,  129  Mo.  578,  31  S.  W.  946,  holding  acceptance  of 
ordinance  legally  passed,  relating  to  construction  of  water  works  by  contractors, 
valid  contract;  Verdin  v.  St.  Louis,  131  Mo.  135,  33  S.  W.  480  (dissenting  opinion 
by  Sherwood,  J.),  who  holds  failure  to  indorse  estimate  of  maintenance  on  ordi- 
nance not  fatal  omission;  Perkins  v.  Independent  School  Dist.  99  Mo.  App.  486, 
74  S.  W.  122,  holding  written  offer  of  services  at  stated  compensation,  and  resolu- 
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tion  of  board  accepting  at  different  figure,  not  written  contract  signed  by  parties. 
Cited  in  note  (61  L.  R.  A.  64)   on  establishment  and  regulation  of  municipal 
water  supply,  as  to  form  of  contract. 

Formalities  In  nasmBre  of  ordinance*. 

Cited  in  Moore  v.  Per^y,  119  Iowa,  429,  93  N.  W.  510,  holding  ordinance  signed 
by  officers  of  council  in  absence  of  mayor,  invalid. 

Municipal  IndebtedneM  Trlthln  meaning  of  Constltvtlon. 

Cited  in  Lamar  Water  &  Electric  Light  Co.  v.  Lamar,  128  Mo.  223,  32  L.  R.  A. 
166,  footnote  p.  157,  31  S.  W.  756,  and  Denver  v.  Hubbard,  17  Colo.  App.  352, 
68  Pac  993,  holding  contract  for  term  of  years,  with  annual  payments,  creates 
indebtedness  for  only  amount  falling  due  yearly;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  20,  43  L.  ed.  349,  19  Sup.  Ct.  Rep.  77,  upholding  right  of 
city  to  stipulate  for  supply  of  water  for  twenty-five  years  at  yearly  rental,  not- 
withstanding aggregate  rentals  may  exceed  debt  limit;  Cain  v.  Wyoming,  104 
111.  App.  543,  and  Herman  v.  Oconto,  110  Wis.  673,  86  N.  W.  681,  holding  con- 
tracts for  services,  payable  annually,  not  to  be  computed  for  entire  period  in 
estimating  municipal  indebtedness;  Swanson  v.  Ottumwa,  118  Iowa,  172,  59 
L.  R.  A.  625,  91  N.  W.  1048,  holding  water  supply  bonds,  payable  out  of  sinking 
fund  raised  by  special  tax,  not  municipal  indebtedness  within  meaning  of  Con- 
stitution. 

Cited  in  footnotes  to  Kelly  v.  Minneapolis,  30  L.  R.  A.  281,  which  requires 
deduction  of  amount  of  sinking  fund  from  total  apparent  debt  to  ascertain  actual 
debt;  McBean  v.  Fresno,  31  L.  R.  A.  794,  which  holds  limitation  of  city  indebt- 
edness not  violated  by  contract  to  pay  annual  sum  for  term  of  years,  if  such 
annual  sum  within  limit;  Brashear  v.  Madison,  33  L.  R.  A.  474,  which  holds 
constitutional  limit  of  indebtedness  not  violated  by  appropriation  to  L<iy  fire 
alarm  apparatus,  when  sufficient  on  hand  appropriated  for  fire  purposes ;  La  Porte 
v.  Gamewell  Fire  Alarm  Teleg.  Co.  35  L.  R,  A.  686,  which  holds  city  contract  for 
water  or  light  does  not  create  indebtedness  for  aggregate  sum  of  all  instalments; 
South  Bend  v.  Reynolds,  49  L.  R.  A.  795,  which  holds  limitation  of  city  debt  not 
exceeded  by  contract  for  erection  of  city  hall  for  which  yearly  rent  to  be  paid, 
with  option  to  purchase;  State  ex  reU  Helena  Waterworks  Co.  v.  Helena,  55 
L.  R.  A.  336,  which  holds  contract  for  water  supply  for  term  of  years  within 
provision  as  to  limitation  of  city  indebtedness. 

27  L.  R.  A.  773,  VAN  OSDELL  v.  CHAMPION,  89  Wis.  061,  46  Am.  St.  Rep. 

864,  62  N.  W.  539. 
Conditions  annexed   to  devises  and  conveyances. 

Cited  in  Zillmer  v.  Landguth,  94  Wis.  609,  69  N.  W.  568,  holding  condition 
annexed  to  devise  in  fee,  restraining  power  of  alienation  for  certain  period,  void; 
Danforth  v.  Oshkosh,  119  Wis.  279,  97  N.  W.  258,  holding  that  conveyance  of 
land  to  city,  to  be  used  perpetually  for  library,  subject  to  revert  to  heirs  in  case 
not  so  used,  passes  title  in  fee. 

Spendthrift   trnsts. 

Cited  in  footnotes  to  Murphy  v.  Delano,  55  L.  R.  A.  727,  which  holds  income 
of  spendthrift  trust  not  within  reach  of  creditors  by  void  agreement  of  trustee 
to  pay  certain  portion  of  income  absolutely  to  beneficiary;  Re  Qua  v.  Graham, 
52  L.  R.  A.  641,  which  holds  annuity  in  wife's  will  in  lieu  of  other  interests, 
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accepted  by  husband,  not  trust  beyond  reach  of  creditors;  Hutchinson  v.  Maxwell, 
67  L.  R.  A.  384,  which  denies  power  to  create  equitable  life  estate,  free  from 
debts  of  beneficiary. 

27  L.  R.  A.  776,  STATE  ex  rel  DUNN  v.  NOYES,  87  Wis.  340,  41  Am.  St  Rep. 

45,  58  N.  W.  386. 
Grand  Juries  |   validity  of  Indictment. 

Cited  in  People  v.  Thompson,  122  Mich.  415,  81  N.  W.  344,  holding  indictment 
found  by  grand  jury  of  twenty-one  jurors  valid;  State  v.  Brewster,  70  Vt.  350, 
42  L.  R.  A.  448,  40  Atl.  1037,  holding  indictment  not  invalidated  because  of 
presence  of  state  attorney's  stenographer  in  room  for  purpose  of  taking  testimony 
of  witnesses;  People  v.  Reigel,  120  Mich.  86,  78  N.  W.  f017,  refusing  to  quash 
indictment  for  irregularity  in  drawing  grand  jury. 

Cited  in  footnote  to  Zanone  v.  State,  35  L.  R.  A.  556,  which  holds  illegal,  jury 
summoned  from  country  districts  to  exclusion  of  city  residents. 

Cited  in  notes  (27  L.  R.  A.  852)  on  number  of  grand  jurors  necessary  or  proper 
to  act;  (28  L.  R.  A.  205)  on  qualification  of  grand  jurors. 

Habeas   eorpna. 

Cited  in  Re  Roszcynialla,  90  Wis.  536,  75  N.  W.  167,  holding  that  writ  of 
habeas  corpus  only  raises  question  of  jurisdiction  of  court  or  officer  to  issue 
process  upon  which  prisoner  is  held;  State  ex  rel.  Isenring  v.  Polacheck,  101 
Wis.  433,  77  N.  W.  708,  holding  habeas  corpus  not  proper  way  to  procure  dis- 
charge of  legislator  arrested  during  recess  of  legislature;  State  ex  rel.  Durner  v. 
Huegin,  110  Wis.  222,  62  L.  R.  A.  730,  85  N.  W.  1046,  upholding  right  of  public 
attorney  to  employ  assistant  counsel  in  liabeas  corpus  proceeding;  State  ex  rel. 
Durner  v.  Huegin,  110  Wis.  240,  02  L.  R.  A.  737,  85  N.  W.  1046,  holding  court 
on  habeas  corpus  may  examine  proceedings  before  magistrate  committing  defend- 
ant for  trial. 

27  L.  R.  A.  791,  LONG  v.  HESS,  154  HI.  482,  40  N.  E.  335. 
Release  of  Inheritance. 

Distinguished  in  Stolen  burg  v.  Diercks,  117  Iowa,  31,  90  N.  W.  525,  holding 
release  of  inheritance  not  limited  to  estate  of  the  ancestors  in  their  own  country, 
where  release  was  made. 

27  L.  R.  A.  797,  HOLLAND  v.  SILVER  BOW  COUNTY,  15  Mont.  460,  39  Pac 

575. 
Taxation  of  property  of  nonresident. 

Cited  in  Savings  &  L.  See.  v.  Multnomah  County,  169  U.  S.  431,  42  L.  ed. 
806,  18  Sup.  Ct.  Rep.  392,  upholding  constitutionality  of  state  act  taxing  mort- 
gages of  land  held  by  nonresident  mortgagees. 

Cited  in  footnotes  to  Re  Whiting,  34  L.  R.  A.  232,  which  holds  bonds  of  for- 
eign corporation  within  state,  tliough  owned  by  nonresident,  subject  to  transfer 
tax;  Buck  v.  Miller,  37  L.  R.  A.  384,  which  holds  money  and  securities  re- 
tained in  state  in  business  of  buying  and  selling  property,  taxable  there  though 
owner  domiciled  elsewhere;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of  Asse3>ors. 
45  L.  R.  A.  624,  which  holds  situs  of  debt  due  nonresident  to  be  at  creditors 
domicil   for  purpose  of  taxation;    Allen  v.  National   State   Bank,   52  L.  R,  A. 
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susUinsrigU  Of    ^^,  ,^^,^  mnnloipallty. 

Co.  V.  Tacoma,  47  L.  R.  A.  214, 
ftnce»  re<lut^^,  r  works  after  granting  franchise 

V.  DieW,  21 
to  be  tect 

t,   168  Mass.  554,  47  N.  E. 
,,,  »«  of  water  works  system, 

y  1  past;  Gloucester  Water 

^•^  upholding  allowance  for 

^^nsband  to  ''cation;    Spring  Valley 

^ovvnell   V.  Brings,   li.  ^f  franchise  and  busi- 

liusband  to  niece,  without  coii  ^sideration,  in  addi- 

.r  his  death,  void  as  against  his  widow;  "^  Water  Dist.   v. 

S.    \V.   881,  holding  action  maintainable  in  eij.  ^^^^  cost  of  plant 

husband's  property  conveyed  before  his  death  in  .  lusive,  evidence 

V.   Leonard,   181   Mass.  460,  92  Am.  St.  Rep.  426,  G;> 
by  husband  reserving  life  interest,  given  for  care  bestows, 

a<»ainst  his  widow;   Redmond  v.  Redmond,   112  Ky.  766,  6G  v  530    22  C 

widow  entitled  to  dower  in  land  conveyed  by  husband  to 'son  to  ,  o/exten- 

therein;  Cook  v.  Lee,  72  N.  H.  571,  58  Atl.  511,  holding  action^  '  defense 

widow  to  set  aside  conveyance  by  husband  in  fraud  of  her  riffh^^^''  Co.  v 

C'it^d  in  footnotes  to  Small  v.  Small,  30  L.  R.  A.  243,  which  u\  ater 

children  of  bulk  of  estate  consisting  of  personalty,  as  against  wido      *"  ''^•^       ^ry 
Smith,   34  L.  R.  A.  49,  which  holds  delivery  by  husband  just  befcT'  ^^'^H  ^ 
deed  of  all  realty,  made  years  before,  fraudulent  as  to  wife.  '^  '^^^^.  m 

l^hat  constltvte*  salllclent  delivery  to  complete  fpift. 

Cited  in  footnote  to  King  v.  Smith,  54  L.  R.  A.  708,  which  sustains  del- 
gift  to  donee  by  third  person  after  donor's  finaJ  loss  of  consciousness.      *^^^  ^ 

27  L.  R.  A.  802,  FRAME  v.  FELIX,  167  Pa.  47,  31  Atl.  375. 
Public    contracts. 

Cited  in  Deysher  v.  Reading,  18  Pa.  Co.  Ct.  611,  holding  that  board  of  healtK 
may  bind  municipality  by  contract;  Moran  v.  Thompson,  20  Wash.  537,  56  P 
29,  denying  validity   of  contract  where  no  opportunity  was  afforded   for  com- 
petitive bidding. 

Cited  in  footnotes  to  Mulnix  v.  Mutual  Ben.  L.  Ins.  Co.  33  L.  R,  A.  827,  which 
denies  legislative  right  to  authorize  secretary  of  state  to  purchase  in  open 
market,  instead  of  from  lowest  bidder;  Colorado  Paving  Co.  v.  Murphy,  37  L 
R.  A.  630,  which  denies  absolute  right  of  lowest  responsible  bidder  to  city  con- 
tract. 

Actions  by  taxpayers. 

Cited  in  Graeff  v.  Felix,  24  Pa.  Co.  Ct.  659,  upholding  right  of  taxpayer  to  in- 
junction to  restrain  city  water  department  from  acquiring  land  for  park  pur- 
poses. 

27  L.  R.  A.  808,  PUGET  SOUND  DRESSED  BEEF  &  PACKING  CO.  v.  JEFFS 
11  Wash.  466,  48  Am.  St.  Rep.  885,  39  Pac.  962.  ' 

Property  exempt  from  levy. 

Cited  in  Winsor  v.  McLachlan,   12  Wash.   156,  40  Pac.  727,  denying  exemp- 
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tion  of  proceeds  of  insurance  policy  from  garnishment,  record  not  showing  insured 
property  was  exempt;  Traders'  Nat.  Bank  v.  Schorr,  20  Wash.  8,  72  Am.  St.  Rep. 
17,  54  Pac.  543,  holding  proceeds  of  exempt  property  also  exempt  from  exe- 
cution; Wabash  R.  Co.  v.  Bowring,  103  Mo.  App.  163,  77  S.  W.  106,  holding 
hog  of  abnormal  size,  used  for  exhibition  purposes,  not  witliin  statute  exempt- 
ing ten  head  of  hogs  for  use  of  family  for  food. 

27  L.  R.  A.  811,  VANBEfiBER  v.  PLUNKETT,  26  Or.  562,  38  Pac  707. 
Account  stated. 

Cited  in  Voight  v.  Brooks,  19  Mont.  375,  48  Pac.  549,  holding  action  main- 
tainable on  account  stated  on  implied  promise  to  pay  balance. 

Proper   aviation*   for  Jury. 

Approved  in  Barr  v.  Rader,  38  Or.  376,  54  Pac.  210,  and  Perkins  v.  McCullough, 
36  Or.  148,  59  Pac.  182,  holding  refusal  of  nonsuit  proper  where  there  is  any 
evidence  tending  to  prove  issues;  Rose  v.  Wollenberg,  31  Or.  285,  39  L.  R.  A. 
384,  65  Am.  St.  Rep.  82a  44  Pac.  382,  holding  relative  liability  of  sureties  l>e- 
tween  themselves  under  parol  agreement  question  for  jury;  Series  v.  Series,  35 
Or.  293,  57  Pac.  634,  holding  that  if  there  is  any  evidence  tending  to  prove  a 
given  fact,  it  should  go  to  jury;  Haines  v.  McKinnon,  35  Or.  582,  57  Pac  903 
(dissenting  opinion),  majority  holding  good  faith  of  purported  sale  of  unmatured 
crop  under  ambiguous  bill  of  sale,  question  for  jury;  First  Nat.  Bank  v.  Fire 
Asso.  33  Or.  188,  53  Pac.  8,  holding  circumstantial  evidence  tending  to  connect 
owners  of  burned  stock  with  incendiary  fire  sufficient  to  take  case  to  jury. 

Cited  in  footnote  to  Miller  v.  Freeman,  51  L.  R.  A.  504,  which  denies  right  of 
one  partner  to  sue  another  at  law,  for  damages  for  breach  of  contract,  without 
dissolution  of  firm. 

27  L.  R.  A.  827,  NATIONAL  WATERWORKS  CO.  v.  KANSAS  CITY,   10  C. 
C.  A.  653,  27  U.  S.  App.  165,  62  Fed.  853. 

Exceptions  to  sufficiency  of  conveyances  of  waterworks  system  in  65  Fed.  692. 
Application  of  interveners  for  portion  of  money  paid  for  waterworks  system 
by  city  in  78  Fed.  429. 

Rlfflits  arlslnar  at  termination  of  franchise  or  lease. 

Cited  in  Los  Angeles  v.  Los  Angeles  City  Water  Co.  124  Cal.  382,  57  Pac. 
210,  and  Los  Angeles  City  Water  Co.  v.  Los  Angeles,  103  Fed.  734,  denying  right 
of  city  to  reduce  water  rates  after  contract  term  with  w^ater  company,  until  city 
had  tendered  payment  for  improvements  as  required  by  contract;  Stein  v.  Mc- 
Grath,  128  Ala.  180,  30  So.  792,  holding  water  works  franchise  remains  in  grantee 
until  right  of  repurchase  under  contract  is  exercised  by  grantor ;  Swift  v.  Sheehey, 
88  Fed.  926,  holding  implied  lien  upon  premises  for  value  of  improvement  by 
lessee,  under  lease  providing  for  payment  for  same  by  lessor,  enforceable  in 
equity. 

PnVchase  of  "water  Trorlcs  by  municipality. 

Cited  in  footnotes  to  Citizens'  Gaslight  Co.  v.  Wakefield,  31  L.  R.  A.  457,  which 
requires  town  electing  to  establish  electric  liglit  plant  to  purchase  one  already 
established;  Bristol  v.  Bristol  &  W^.  Waterworks,  32  L.  R.  A.  740,  which  holds 
enforceable,  contract  by  town  to  purchase  water  works. 
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Riflritt  of  ezistinar  crater  company  to  aopply  municipality. 

Cited  in  footnote  to  North  Springs  Water  Co.  v.  Tacoma,  47  L.  R.  A.  214, 
which  sustains  city's  right  to  build  own  water  works  after  granting  franchise 
to  water  company. 

Value  of  crater  Trork*  system. 

Cited  in  Newburyport  Water  Co.  v.  Newburyport,  168  Mass.  554,  47  N.  E. 
533,  refusing  to  recommit  to  commission  to  find  value  of  water  works  system, 
because  of  exclusion  of  testimony  as  to  net  earnings  in  past;  Gloucester  Water 
Supply  Co.  V.  Gloucester,  179  Mass.  382,  60  N.  E.  977,  upholding  allowance  for 
''fair  value"  of  water  plant  in  addition  to  cost  of  duplication;  Spring  Valley 
Waterworks  v.  San  Francisco,  124  Fed.  595  holding  value  of  franchise  and  busi- 
ness of  going  water  works  company  is  to  be  taken  into  consideration,  in  addi- 
tion to  cost  of  duplication,  in  fixing  compensation;  Kennebec  Water  Dist.  v. 
Waterville,  97  Me.  207,  60  L.  R.  A.  864,  54  Atl.  6,  holding  actual  cost  of  plant 
with  proper  allowances  for  depreciation  competent^  but  not  conclusive,  evidence 
of  value. 

Estoppel  by  acceptance. 

Cited  in  Illinois  Trust  &  Sav.  Bank  v.  Arkansas  City,  34  L.  R.  A.  530,  22  C. 
C.  A.  192,  40  U.  S.  App.  257,  76  Fed.  292,  holding  acceptance  by  city  of  exten- 
sions and  additions  to  water  works  system  and  use  of  hydrants,  fatal  to  defense 
in  action  for  rentals  that  pipe  laid  was  too  small;  Cherryvale  Water  Co.  v. 
Cherryvale,  65  Kan.  229,  69  Pac.  176,  holding  city  acquiescing  in  source  of  water 
supply  for  many  years  estopped  from  ousting  company  on  ground  of  unsanitary 
condition  of  water. 

Establishment  and   regrnlatlon   of  mnnldpal   water  supply. 

Cited  in  note  (61  L.  R.  A.  46,  48,  49,  71,  107)  on  establishment  and  regula- 
tion of  municipal  water  supply. 

27  L.  R.  A.  840,  PITTSBURGH,  C.  C.  &  ST.  L.  R.  CO.  v.  SULLIVAN,  141  Ind. 

83,  50  Am.  St.  Rep.  313,  40  N.  E.  138. 
Pleadlner. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Stewart,  24  Ind.  App.  378,  56  N. 
E.  917;  Tibbet  v.  Zurbuch,  22  Ind.  App.  361,  52  N.  E.  815;  Moon  v.  Pittsburgh 
Plate  Glass  Co.  24  Ind.  App.  41,  56  N.  E.  108  (dissenting  opinion  by  Henley,  J.)  ; 
Dull  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  21  Ind.  App.  575,  52  N.  E.  1013,— 
holding  that  complaint  must  be  construed  upon  theory  most  apparent  and  clear- 
ly outlined  by  facts  alleged;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Dugan,  18  Ind. 
App.  438,  48  N.  £.  238,  holding  complaint  must  be  maintained,  if  at  all,  upon 
definite  theory. 

Lilabillty  of  master  for  acts  of  servant  or  agrent. 

Cited  in  footnotes  to  Nelson  Business  College  Co.  v.  Lloyd,  46  L.  R.  A.  314, 
which  holds  employer  liable  for  servant's  wilful  or  malicious  acts  in  course  of 
emplojrment;  Lamb  v.  Littman,  53  L.  R.  A.  852,  which  holds  employer  liable 
for  assault  by  cruel  overseer  on  minor  employee;  Lynch  v.  Florida  C.  &  P.  R.  Co. 
54  L.  R.  A.  810,  whicn  denies  company's  liability  for  assault  by  station  agent  as 
result  of  personal  quarrel;  Guille  v.  Campbell,  55  L.  R.  A.  Ill,  which  denies  mas- 
ter's liability  for  injury  to  bystander  by  slipping  of  hook  from  servant's  hand, 
>vhile  pretending  to  throw  at  boys  playing  on  cotton  bales. 
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Voluntary  medical   and  anrgrlcal  attendance. 

Cited  in  Wabash  R.  Co.  v.  Kelley,  153  Ind.  131,  52  N.  E.   152  holding  rail- 
road  company  deducting  portion  of  employee's  wages  for  maintenance  of  hos- 
pital   liable   for  malpractice  of   its   surgeon;    American   Tin-Plate   Co.   v.  Guy, 
25  Ind.  App.  591,  58  N.  E.  738,  holding  corporation  deducting  portion  of  em- 
ployee's  wages   for   medical   services   liable   for  negligence  in   furnishing  same; 
Texas  &  P.   Coal   Co.  v.   Connaughten,  20  Tex.   Civ.   App.   645,   50  S.  W.   173, 
holding  railway  company  making  compulsory  reduction  in  employee's  wages  for 
medical   and   surgical   attendance   liable   for  negligence   of  physician  employed: 
Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.   100  Mo.  App.  450,  74  S.  W.  456, 
holding  master  npt  liable  for  malpractice  of  its  relief  department  surgeon,  se- 
lected with  due  care. 

Cited  in  footnote  to  Hcams  v.  Waterbury  Hospital,  31  L.  R.  A.  224,  which 
denies  liability  of  charitable  hospital  for  wrongful  neglect  of  its  servants. 

Cited  in  note  (28  L.  R.  A.  549)  on  duty  of  master  to  furnish  medical  aid  to 
servant. 

27  L.  R.  A.  843,  LEAVELL  v.  WESTERN  U.  TELEG.  CO.  116  N.  C.  211,  47 
Am.   St.   Rep.   798,   21    S.   E.   391. 

Poipver  of  learlslatvre  to  rearnlate  frelgrlit  and  tolls. 

Cited  in  Corporation  Commission  v.  Seaboard  Air  Line  System,  127  N.  C. 
288,  37  S.  E.  266,  upholding  power  of  corporation  commission  to  fix  reasonable 
freight  rate. 

Cited  in  note  (33  L.  R.  A.  181)  on  legislative  power  to  fix  tolls,  rates,  or 
prices. 

Railroad  commlsslony  an  administrative  conrt. 

Cited  in  State  ex  ret  Pate  v.  Wilmington  &  W.  R.  Co.  122  N.  C.  881,  29  S. 
E.  334,  and  State  ex  rel  Caldwell  v.  Wilson,  121  N.  C.  474,  28  S.  E.  554  (dis- 
senting opinion),  majority  holding  railroad  commission  created  by  statute,  au 
administrative  court. 

27  L.  R.  A.  844,  SOUTHERN  HOME  BLDG.  &  LOAN  ASSO.  v.  HOAIE  LN'S. 
CO.  94  Ga.  167,  47  Am.  St.  Rep.  147,  21  S.  E.  375. 

Insurance  contracts. 

Cited  in  Graham  v.  Niagara  F.  Ins.  Co.  106  Ga,  842,  32  S.  E.  579,  h(»lding 
stipulations  in  policy  as  to  statement  of  loss  and  time  for  suit,  conditions  pr(.\i? 
dent  to  recovery;  Graham  v.  Niagara  F.  Ins.  Co.  106  Ga.  844,  32  S.  E.  579, 
holding  local  agent  without  authority  to  restore  insured's  forfeited  riijht  of 
action,  by  waiver  of  conditions;  Cannon  v.  Phoenix  Ins.  Co.  110  Ga.  566,  78  Am. 
St.  Rep.  124,  35  S.  E.  775,  holding  stipulation  in  policy  as  to  time  and  manner 
of  making  proofs  of  loss,  condition  precedent  to  recovery;  Southern  F.  Ins.  Co. 
V.  Knight,  111  Ga.  627,  52  L.  R.  A.  72,  footnote  p.  70,  78  Am.  St.  Rep.  216,  3d 
S.  E.  821,  holding  policy  not  avoided  by  failure  to  furnish  proofs  of  loss  within 
time   specified. 

Cited  in  footnotes  to  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  36  L.  R. 
A.  673,  which  holds  policy  not  avoided  as  to  mortgagee's  interest  by  insured's 
violation  of  provision  against  transfer  of  property  without  consent;  Peabody 
v."  Satterlee,  52  L.  R.  A.  956,  which  requires  reception,  not  mere  mailing,  of  state- 
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xnent  as  to  time  and  origin  of  fire  within  time  specified;  Woodmen  Acci.  Asso. 
V.  Byers,  55  L.  R.  A.  291,  which  holds  failure  to  give  notice  of  injury  excused 
by  derangement  of  insured;  Delaware  Ins.  Co.  v.  Greer,  61  L.  R.  A.  137,  which 
holds  mortgagee's  indemnity  placed  at  risk  of  every  act  and  omission  of  mort- 
gagor   which    would    avoid    latter 's    interest. 

Distinguished  in  Queen  Ins.  Co.  v.  Dearhom  Sav.  L.  &  BIdg.  Asso.  175  111. 
118,  51  N.  £.  717,  holding  mortgagee,  under  terms  of  policy,  not  bound  to 
make  proof  of  loss. 

27  L.  R.  A.  846,  STATE  v.  BELVEL,  89  Iowa,  405,  56  N.  W.  545. 
Objections  to  Juries,  Jarors,  and  Irresnlar  Indictments. 

Cited  in  State  v.  Kouhns,  103  Iowa,  726,  73  N.  W.  353,  holding  irreg-ilarily 
in  drawing  of  grand  jury  waived  by  plea  of  not  guilty;  State  v.  Pickett,  103 
Iowa,  720,  39  L.  R.  A.  304,  73  N.  \V.  346,  holding  objection  that  juror  in  crim- 
inal case  is  unable  to  read  or  write  English  language  waived  by  failure  to  ex- 
amine him;  People  v.  Reigel,  120  Mich.  87,  78  N.  W.  1017,  holding  statutory 
objections  to  grand  jury  only,  available  on  motion  to  quash  indictment;  State 
ea  rel,  Dunn  v.  Noyes,  87  Wis.  347,  27  L.  R  A.  791,  41  Am.  St.  Rep.  45,  58 
N.  VV.  386,  holding  indictments  by  grand  jury  holding  over  beyond  tenn  for 
which  summoned  not  subject  to  collateral  attack. 

Cited  in  footnotes  to  iStiite  v.  Caldwell,  41  L.  R.  A.  718,  which  holds  changes 
in  number  of  grand  jurors,  and  in  number  necessary  to  agree  on  verdict  by  petit 
jury,  not  ex  post  facto  law;   State  v.  Vincent,  52  L,  R.  A.  ^3,  which  holds  in 
dictment  found  by  less  tlian  twenty-three  grand  jurors  demurrable. 

Cited  in  notes  (27  L.  R.  A.  783,  790)  on  organization  of  grand  jury;  (:i8  L. 
R.  A.  33,  38)  on  number  of  grand  jurors  necerssary  to  concur  in  finding  indict- 
ment; (43  L.  R.  A.  33)  on  number  and  agreement  of  jurors  necessary  to  consti- 
tute valid  verdict. 

Application   for  continuance. 

Cite<l  in  LaJie  v.  State,  67  Ark.  293,  54  S.  W.  870,  holding  affidavits  as  to  dili- 
gence and  good  faith  in  efforts  to  secure  testimony  of  absent  witness  admissible, 
on    application    for    continuance. 

Chansre  of  venne. 

Cited  in  State  v.  Helm,  92  Iowa,  543,  61  N.  W.  246,  refusing  to  interfere  with 
court's  discretion   in  refusing  change  of  venue  on  conflicting  affidavits. 

Crnel  and   nnnsnal   punishments. 

Cited  in  note  (35  L.  R.  A.  573)  on  cruel  and  unusual  punishments. 

27  L.  R.  A.  854,  GLOBE  PUB.  CO.  v.  STATE  BANK,  41  Neb.  175,  59  N.  W.  683. 
Action  to  set  aside  judgment  as  to  certain  defendants  in  Perry  v.  Johnston, 
95  Fed.  323. 
Effect   of  repeal  of  statute  on  suit  pending:   thoreunder. 

Distinguished  in  Omaha  Coal,  Coke  &  Lime  Co.  v.  Suess,  54  Neb.  382,  74  N. 
\V.  620,  holding  repeal  of  statute  before  judgment  rendered  thereunder,  no  defense 
to   creditor's   bill   to   enforce  such   judgment. 

Penal  statutes. 

Cited  in  Ashley  v.  Frame,  4  Kan.  App.  272,  45  Pac.  927,  holding  action  to 
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enforce  statutory  liability  of  bank  officers,  penal;  Seaton  v.  Grimm,  110  Iowa, 
151,  81  X.  W.  225,  holding  statutes  relating  to  individual  liability  of  stockhold- 
ers for  failure  to  comply  with  statutory  requirements,  penal;  Winchester  v.  How- 
ard, 136  Cal.  450,  89  Am.  St.  Rep.  153,  64  Pac.  692  (dissenting  opinion  by  Mc^ 
Farland,  J.),  who  holds  statute  imposing  liability  on  corporate  officials  for 
amounts  embezzled  by  officers  of  corporation,  penal. 

De   facto  corporation*. 

Cited  in  Hogue  v.  Capital  Nat.  Bank,  47  Neb.  933,  66  N.  W.  1036,  denyinj»  in- 
dividual liability  of  stockholders  of  de  facto  corporation  for  technical  defects 
in  organization;  Kleckner  v.  Turk,  45  Neb.  189,  63  N.  W.  469,  holding  persons 
contracting  with  de  facto  corporation  estopped  from  denying  its  corporate 
existence. 

Judicial  ajicertalnment  of  IndebtedncM. 

Followed  in  Ball  v.  Wicks,  45  Neb.  368,  63  N.  W.  806,  holding  action  to  enforce 
statutory  liability  against  stockholders  not  maintainable  until  after  judgment 
against  corporation. 

Cited  in  German  Nat.  Bank  v.  Farmers  &  M.  Bank,  54  Neb.  595,  74  N.  W. 
1086;  Hastings  v.  Barnd,  55  Neb.  97,  75  N.  W.  49;  State  v.  German  Sav. 
Bank,  50  Neb.  742,  70  N.  W.  221;  Farmers  Loan  &  T.  Co.  v.  Funk,  49  Neb.  357, 
68  N.  W.  520, —  holding  indebtedness  of  banking  corporation  must  be  judicially 
ascertained  before  enforcement  of  individual  liability  of  stockholders;  Van  Pelt 
V.  Gardner,  54  Neb.  706,  74  N.  W.  1083,  holding  individual  liability  of  stock- 
holders accrues  on  return  unsatisfied  of  execution  against  corporation;  Wehn 
V.  Fall,  55  Neb.  552,  70  Am.  St,  Rep.  397,  76  N.  W.  13,  holding  remedy  against 
dissolved  corix)ration  must  be  exhausted  before  proceeding  against  stockholder. 

Distinguished  in  Wyman  v.  Williams,  53  Neb,  673,  74  N.  W.  48,  upholding 
right  of  receiver  to  maintain  action  for  unpaid  assessment  on  stock  as  asset  of 
corporation;  New  Hampshire  Sav.  Bank  v.  Richey,  58  C.  C.  A.  300,  121  Fed. 
962,  holding  that  creditor  of  corporation  can  only  maintain  suit  against  stock- 
holders, under  Nebraska  statute,  after  he  has  reduced  claim  to  judgment. 

27  L.  R.  A.  862,  MORGAN  v.  HUDNELL,  52  Ohio  St.  552,  49  Am,  St  Rep.  741, 

40  N.   E.   716. 
Damasres  by   domestic  animals. 

Cited  in  footnotes  to  Briscoe  v.  Alfrey,  30  L.  R.  A.  607,  which  denies  lia- 
bility of  owner  of  jack  which  escaped  without  his  negligence,  for  filly  killed  by 
it;  May  v.  Poindexter,  47  L.  R.  A.  588,  which  holds  owner  liable  for  trespa&s  of 
animals  turned  loose  by  him  on  unfenced  lands. 

Animals    straylngr    npon    nnlnclosed    land. 

Cited  in  Ferguson  v.  Miami  Powder  Co.  9  Ohio  C.  C.  448,  denying  liability  of 
owner  of  uninclosed  land  for  death  of  cattle  straying  thereon  and  eating  poison 
lawfully  used  in  his  business. 

Grant  of  rlfrlit  of  pastarage. 

Cited  in  Gilland  v.  Union  P.  R.  Co.  6  Wyo.  198,  43  Pac.  508,  holding  no  in- 
terest in  land  conveyed  by  mere  granting  by  lessee  to  another,  right  of  joini 
pasturage. 
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